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CIVIL SERVICE REFORM I: NPR AND THE
CASE FOR REFORM

THURSDAY, OCTOBER 12, 1995

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM & OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:05 a.m., in room
2247, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Morella, Bass, Moran, and Hold-
en.
Ex officio present: Representative Clinger.

Staff present: George Nesterczuk, staff director; Ned Lynch, pro-
fessional staff member; Caroline Fiel, clerk; Cedric Hendricks, mi-
nority professional staff; and Elisabeth Campbell, minority staff.

Mr. Mica. Good morning. I would like to call this meeting of the
House Civil Service Subcommittee to order. I would like to start
our proceedings today by making an opening statement. We have
some of the other Members arriving shortly, but the minority has
said that it’s fine to proceed, and we want to keep this hearing on
track this morning.

Again, I extend a welcome to everyone, especially this morning,
because this is the first of a series of hearings in which we will con-
sider reform of our civil service system. Congress conducted a com-
prehensive review of the Government’s personnel management
practices before adopting the Civil Service Reform Act of 1978.
Ovler the past 17 years, that law has guided our Federal personnel
policies.

With that act, we saw the institution of the career Senior Execu-
tive Service, the rise and collapse of a “Performance Management
and Recognition System” for middle managers, and the increased
use of an appeals system that many observers believe impedes the
ability of managers to improve the performance of employees.

We saw the repeal of the Hatch Act restrictions on political ac-
tivities of Federa.pl, employees and emphasis on diversity in hiring,
retention, promotion, and termination of Federal employees that
some say seriously undermines merit considerations.

With the downsizing that’s currently underway and public pres-
sure to reexamine the role of our Federal Government, we have an
obligation to review what we have done and to identify where we
are, what we have failed to do, and where our civil service system
is going from here.

1)
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In that regard, the National Performance Review, chaired by
Vice President Gore, has written the following: “The Federal
human resource administrative system contains major impedi-
ments to efficient and effective management of the work force.”

Unfortunately, many of those inefficiencies result from an appa-
ratus that is really unaccountable to taxpayers and elected officials.
Often we see just a plain waste of human and public resources.
That’s one of the reasons why I think it’s important that we look
at where we’'ve been, what we are doing, and where we’re going.

It's critical that we continuously strive to improve our Govern-
ment’s personnel management practices. I really, seriously welcome
proposals to correct the inefficiencies that we talked about and the
ineffectiveness that has developed over the years from our various
laws and rules. We have a charge and a responsibility to reduce
the size and scope of Government. Citizens demand that we get a
decent return on their tax dollars.

At the same time, we must redirect Government agencies to ad-
dress changing priorities as we head into the 21st century. Amer-
ican business and industry have undergone dramatic changes in
the past decade. Now, our Federal Government and civil service
system must also respond to changing times.

With the Government Performance and Results Act of 1993, the
Congress affirmed that we need performance measures for Federal
agencies that better reflect the results of employees’ work. With the
recent movement away from the multi-step approach toward a
“pass-fail” system of rating Federal employees, we have effectively
abandoned efforts to use a measurement system to improve the
performance of the 98 percent of Federal employees who get, as
phrased, “minimally successful” or better ratings every year.

We need to do things not merely differently, but better. Federal
managers simply do not need more discretion, as welcome as that
may be. They need laws, regulations, and procedures that support
their efforts when they attempt to remove poor performers. They
do not need an endless appeals process that ties responsible man-
agers in red tape and subverts the process.

The overwhelming majority of Federal civil servants are good
performers and hard-working individuals, and most of them have,
I believe, adequate pay and an adequate benefits system. We need
better methods of recognition and rewards for outstanding perform-
ers. We need a civil service system that provides full and fair op-
portunities for veterans who have served honorably and ably. We
need to reverse the culture that sees veterans’ preference in conflict
with merit and diversity objectives.

This Congress has begun an unprecedented review of the role of
our Federal Government'’s activities. We must not forget the people
who work in and administer these programs. This series of hear-
ings will help us to make certain that Federal employees are man-
aged in a common sense way that helps to contribute to their fu-
ture effectiveness and efficiency. We cannot let this period of
change go by without seizing the opportunity to inject additional
accountability into public administrations.

Our hearings will draw upon a wide range of expertise and expe-
rience. We must ensure that any civil service reforms are respon-
sive to real problems and provide real solutions.
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I want to divert from my opening text a little bit here to say that
I recently participated in a ceremony with Lou Holtz, who is coach
of Notre Dame. In thinking about it this morning, I remembered
him speaking about one of the problems in the past few decades.
Lou Holtz told the group that one of the problems, he felt, with our
society was the attitude in our country recently has been that peo-
ple talk only about rights and entitlements and not about respon-
sibilities and obligations.

That made a big impression on me. I believe it’s important today,
as we consider changes in our civil service system, that we incor-
porate changes that encourage responsibility, require accountabil-
ity, allow flexibility, reward and promote good performance, and
allow us to eliminate poor performers.

As I grew up, civil servants were respected and admired for their
commitment to serve the public. I think if we make positive
changes in the system, we can enhance the standing and respect
of our Federal work force.

However, growing something new requires a great deal of atten-
tion, work, and effort. As I thought about our task in the months
ahead, while walking to work this morning, I picked up some
acorns and brought them in for our Members. Too bad the other
side isn’t here yet, but we’ll give them some, too.

Our mission here is a little bit like that of these acorns. We can
take that acorn, just squash it, and nothing would come of it; and
that’s what we could do with civil service reform, just step on it
and wipe it out. But I think that if we planted that seed, and we
nourished the seed, and we worked together, we could build some-
thing out of it.

I think we have that opportunity. And the little acorns I saw fall-
ing this morning, and that I collected here, symbolize that we have
an opportunity to build something and nourish something if we
work together in it. So I brought in that little personal touch this
morning and wanted to open these hearings in that light.

Everyone in this room is a welcome participant in the process.
I don't have any fixed ideas, other than my general philosophy, and
we’re all willing to listen and work with you to do what is nec-
essary to make these important and needed reforms.

This morning, we have our first panel, which includes Mr. John
Koskinen, Deputy Director of the Office of Management and Budg-
et, who chairs the President’s Management Council. He is accom-
panied by Mr. Jim King, Director of the Office of Personnel Man-
agement, the agency, of course, with the lead responsibility.

This panel also includes Mr. Mortimer Downey, Deputy Sec-
retary of Transportation, and Mr. Walter Broadnax, Deputy Sec-
retary of Health and Human Services. These two agencies are
among the biggest employers in Government, and they are facing
substantial change agendas in the coming years. For those reasons,
they reflect well the human resource management questions facing
us. We hope that they can provide good answers to some of the
questions that we have today.

Our second panel this morning will include Mr. Nye Stevens, Di-
rector of the Federal Management Workforce Issues at the General
Accounting Office, and two former Directors of the Office of Person-
nel Management, Mr. Don Devine and Mrs. Constance Horner, who
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directed OPM during the Reagan administration and can attest to
OPM’s capacity to help or hinder management of an agenda for po-
litical change.

[The prepared statement of Hon. John L. Mica follows:]
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Opening Statement of the Honorable John L. Mica
Chairman, Subcommittee on Civil Service
Hearing on Civil Service Reform
October 12, 1995
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Good moming, and welcome to this hearing, which is the first in a series to consider reform
of our Civil Service System. Congress conducted a comprehensive review of the government’s
personnel B ices before adopting the Civil Service Reform Act of 1978. Over the
past seventeen years lhal law has guided our federal personael policies.

With that act, we saw the institution of the career Senior Executive Service, the rise and
collapse of a “Performance Manag, and Recognition System™ for middle managers, increased
use of an appeals system that many observers believe impedes the ability of managers to improve
the performance of employees, the repeal of Hatch Act restrictions on the political activities of
federal employees, and an emphasis on diversity in hiring, retention, promotion, and termination of
federal employees that seriously undermines merit iderati With downsizing and the public
pressure to re-examine the role of the federal government, we have an obligation to review what
we have done and to identify where we are, and what we have failed to do with our Civil Service
Systern. The National Performance Review, chaired by Vice President Gore, has written, “The
federal human resource ad ive system ins major impedi to efficient and
effective management of the workforce.” Unfortunately, many of those inefficiencies result in an
apparatus that is unaccountable to taxpayers and elected officials. Often it is just a plain waste of
human and public resources.

It is critical that we continuously strive to improve our government’s personnel
management practices. I welcome serious proposals to correct the inefficiencies and
ineffectiveness that have developed from laws or rules. We have a charge and responsibility to
reduce the size and scope of government. Citizens demand that we g:t a decent refumn on their tax
dollars. At the same time, we must redirect government agencies to changing priorities as
we head into the twenty-first century. American business and industry have undergone dramatic
changes in the past decade. Now, our federal government and civil service system must also

respond to changing times.

The administration has been actively “rei ing” p | practices, but many of the
changes make me wonder whether there’s been more y than sub OPM abolished
the SF-171, and now allows federal agencies to accept as applications for federal

employment. However, resumes for federal employment are required to include much more detail
than would ever be provided to a private employer, and OPM has not issued guidance about the
acceptability of different forms of resumes. As a result, both applicants and reviewers might be
more uncertain about employment screening than before the highly-publicized change.



OPM staged a press conference that consigned the Federal Personnel Manual to the
dumpster. While the spotlight was focused on the abolition of the formal manual, the Office of
Personnel Management provided twelve “operating manuals™ to personnel specialists in federal
agencies. In theory, agencies have more discretion in their application of federal personnel laws
and regulations. [n practice, we may be using the old book in new binding.

With the Government Performance and Results Act of 1993, the Congress affirmed that we
need performance measures for federal agencies that better reflect the resuits of employees’” work.
With the recent movement away from the multi-step approach towards a “pass-fail” system of
rating federal employees, we have effectively abandoned efforts to use a measurement system to
improve the performance of the 98 percent of federal employees who get “minimally successful”
or better ratings every year.

We need to do things not merely differently, but better. Federal managers do not simply
need more discretion, as welcome as that might be. They need laws, regulations, and procedures
that support their efforts when they attempt to remove poor performers. They do not need an
endless appeals process that ties a responsible manager in red tape and subverts the process.

The overwhelming majority of federal civil servants are good performers with an adequate
pay and benefits system. We need better methods of recognition and rewards for outstanding
performers. We need a civil service system that provides full and fair opportunities for veterans
who have served honorably and ably. We need to reverse the culture that sees veterans preference
in conflict with merit and diversity objectives.

This Congress has begun an unprecedented review of the role of our federal government’s
activities. We must not forget the people who work in and administer these programs. This series
of hearings will help us to make certain that federal employees are managed in common sense
ways that contribute to their future effectiveness and efficiency. We cannot let this period of
change go by without seizing the opportunity to inject additional accountability into public
administration. )

OQur hearings will draw upon a wide range of expertise and experience. We must ensure
that any civil service reforms are responsive to real problems and provide real solutions.

Our first panel this moming includes Mr. John Koskinen, Deputy Director of the Office of
Management and Budget, who chairs the President’s Management Council. He is accompanied by
M. Jim King, Director of the Office of Personnel Management, the agency with lead responsibility
in these areas. This panel also includes Mr. Mortimer L. Downey, Deputy Secretary of
Transportation, and Mr. Walter Broad Deputy S y of Health and Human Services. These
two agencies are among the biggest employers in government, and they are facing substantial

ge agendas in the g years. For those reasons, they reflect well the human resource
management questions facmg us. We hope that they can provide good answers to those questions.

Our second panel this moming includes Mr. Nye Stevens, Director of Federal Management
and Workforce Issues at the General Accounting Office, and two former directors of the Office of
Personnel Management. Mr. Donald Devine and Mrs. Constance Horner directed OPM during the
Reagan administration, and can attest to OPM’s capacity to help or hinder the management of an
agenda for political change.

We welcome all of you this morning, and look forward to the benefit of your insights and
experience as we tackle these issues.
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Mr. Mica. We welcome all of our panelists, the audience this
morning, and my fellow Members. With those comments, I will
yield to Mr. Clinger, the chairman of our full committee, for any
opening comments.

Mr. CLINGER. No opening statement, Mr. Chairman. I just com-
mend you for holding this initial hearing and what I'm sure are
going to be very productive hearings on how we can reform the
whole civil service system. I welcome all of our participants who
are here this morning and look forward to your testimony.

Mr. MicA. And Mr. Bass.

Mr. Bass. Thank you, Mr. Chairman. I have a written statement,
which I will submit for the record.

Mr. Mica. Without objection, it will be made part of the record.

[The prepared statement of Hon. Charles F. Bass follows:]



STATEMENT ON CIVIL SERVICE REFORM
BY CONGRESSMAN CHARLES F. BASS

Mr. Chairman, 1 thank you for calling this important hearing on civil service reform. Today we
will be listening to the Administration's position as set out by the September 1993
Accompanying Report to the National Performance Review. The NPR identified several
shortcomings in the current system and pledged the Administration to undertake a
comprehensive review and reform.

Some of the subsequent suggestions I find reasonable and encouraging. For instance, the
requirement that agencies link individual performance plans to objectives established under the
Government Performance and Results Act seems like a step in the right direction, though I have
concems about NPR's intention to repeal managers' authority to remove employees for poor
performance. 1 am similarly concerned that the Office of Management and Personnel's decision
to scrap the SF-171 application form has resulted in littie real flexibility and simplification for
agencies

Beyond this, I do not believe that the NPR has sufficiently studied issues that will surface as a
result of government downsizing. As this subcommittee will be concerning itself with the
practical ramifications of cutting the Federal workforce, I find this omission troubling.

1 thank the Chairman.
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Mr. Mica. Mr. King, Mr. Koskinen, Mr. Broadnax, and Mr. Dow-
ney, as is customary with our panel, we will swear you in.

[Witnesses sworn.]

Mr. MicA. Thank you again. I want to welcome to our panel a
long-running participant and let him start our proceedings this
morning. Mr. King, we’re going to start with you and hear your
comments.

Mr. KING. Thank you, Mr. Chairman.

Mr. MicA. We don’t have our usual timer working, but George,
here, will get your attention.

Mr. KING. He could throw acorns at us if we run over.

Mr. Mica. Yes. He is going to get your attention when you get
beyond 5 minutes or come and grab you by the collar and pull you
away. Welcome, Mr. King, and we’ll let you proceed.

STATEMENTS OF JAMES B. KING, DIRECTOR, OFFICE OF PER-
SONNEL MANAGEMENT; JOHN KOSKINEN, DEPUTY DIREC-
TOR, OFFICE OF MANAGEMENT AND BUDGET, AND CHAIR-
MAN, PRESIDENT'S MANAGEMENT COUNCIL; WILLIAM
BROADNAX, DEPUTY SECRETARY, DEPARTMENT OF HEALTH
& HUMAN SERVICES; MORTIMER L. DOWNEY, DEPUTY SEC-
RETARY, DEPARTMENT OF TRANSPORTATION

Mr. KiNG. Thank you very, very much, Mr. Chairman and mem-
bers of the subcommittee. It’s a pleasure to appear before you with
a lot of my distinguished colleagues to discuss the ways which we
can improve the Federal civil service.

I think, consistent with your acorn analogy, those of us from New
England understand that the Indians used the white oak acorn,
harvested it, turned it into gruel, and were able to immediately eat
it once you took the outer husks and the tanning crust off.

For those of us who just needed a wood lot, we would wait pa-
tiently for 20 years, and we would have good, hard wood, once we
seasoned it for a year, to keep us warm and to cook with.

And for some who wanted to enjoy both the good life, if you
would, we could have shade for a lifetime and then still harvest the
branches and the acorns to meet the other two needs. I would like
to think that that might be the approach that we see in looking at
the civil service and the reforms that, I think we all agree, have
to come.

Since the passage of the original Civil Service Act in 1883, we
have seen a steady evolution of a system that has become more
fair, more open, more professional, and more solidly based on merit
principles. Among the milestones in this evolution have been the
leadership of Theodore Roosevelt, the rapid growth of Government
during the Second World War, the passage of the Civil Service Re-
form Act of 1978.

That act, which created the Office of Personnel Management, set
out to define a modern management system that would continue to
protect the merit system while placing increased emphasis on per-
sonnel programs, improved management, and greater productivity.
It was a historic reform, but the needs of 1978 may not be the
needs of today.

The 1990’s are a time of rapid economic, social, and technological
change, and that change must be reflected in how our Government
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does business, and that’s why this particular hearing is so appro-
priate, Mr. Chairman.

The report of the National Performance Review has focused re-
newed attention on performance management, customer service,
greater cooperation between workers and management, increased
flexibility, and individual accountability. There is much Govern-
ment can learn from the recent revolution in the private sector
management, yet we recognize there are basic differences between
Government and the private sector.

Government has to build a much broader consensus than any
business to guarantee, and then it has to guarantee, equity. It has
to work in a constitutional context, and it must be guided, in many
cases, by more than the profit motive. For these and other reasons,
Government cannot follow the private sector’s lead in every in-
stance, as you know so well.

We at OPM are deeply concerned with certain principles that
must endure in this time of change. One is the merit system, which
today, more than ever, must be protected. To that end, OPM has
created a new Office of Merit Systems Oversight and Effectiveness,
which reports to the Director and has new leadership and a very
clear mission.

For many years, our oversight focus was on direct intervention
to solve specific problems. Now, we’ll be focusing much more on
system-wide issues in order to improve the total human resources
management program.

Another basic principle is veterans’ preference, and in my con-
text, you will hear me speak of veterans’ preference in totality, that
it is commingled in my mind, as I believe it is everyone at OPM,
as part of merit principle. So that commitment can’t be changed,
and we don’t see that happening.

Merit protection and veterans’ preference are bedrock values.
There can and will be no hint of a compromise in this area on our
part. In that connection, I might comment on a recent article by
one expert, who charged that the Clinton administration seeks to
weaken veterans’ preference, and who has also called for an end of
tlﬁ? administration’s program of employee-management partner-
ship.

As to veterans’ preference, nothing could be further from the
truth. As a matter of fact, Mr. Chairman, we work closely with vet-
erans’ organizations, and although they can well speak for them-
selves, I believe you’ll find they consider us a loyal ally, and I hope
that really understates our relationship.

What is interesting to note, that the percentage of veterans hired
in the last few years has gone up by almost 6 percent, so that sub-
stantial improvement has occurred in that area and, we hope, will
continue.

Let me say, as chair of the National Partnership Council, that
Federal employee-management relations had deteriorated during
the last decade. Partnership has been our way of rebuilding trust
and understanding that are needed to increase productivity in an
era of downsizing. As you know, Mr. Chairman, partnership has
also been extremely important in the most successful private sector
companies. It’s well written about and well reported, and its suc-
cesses are certainly there.
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Today’s OPM is committed to playing a leadership role in govern-
mentwide change. We intend to maintain the old principles of
merit, but in new ways, based on accountability and results, and
not necessarily on conformity to outdated, unresponsive processes.

The command and control style of management, once dominant
in both the private and public sectors, had to give way to new
methods that conform with the reality of today’s change.

We are proud of our progress in eliminating red tape, including
the Standard Form 171 and the 10,000-page Federal Personnel
Manual. We have eliminated most civil service examination reg-
isters, and instead, agencies announce most vacancies as the need
occurs.

We have moved, by regulatory and nonregulatory means, toward
action, toward greater flexibility in hiring, classification, and per-
formance management, but still maintaining central oversight. We
have shifted authority from personnelists to managers, enabling
the managers to make personnel decisions and to accept account-
ability. The old process-oriented system enabled managers to avoid
responsibility. Now, they are free to seize it.

We are restructuring our job classification system to reduce the
number of categories and make them more flexible. The old system
was too rigid. Employees were paid on the basis of their length in
the system, not their actual value to it. We want an employee’s pay
to reflect his or her actual contribution to the Nation’s business.
It’s the knowledge-based jobs market that we're so familiar with in
other areas.

We have implemented an automated state-of-the-art examining
system and a high-tech job information system and have helped
move agencies toward the goal of a paperless personnel office.
We're moving to that route, Mr. Chairman. We haven’t achieved it
yet.

We have developed new selection tests to enable agencies to as-
sess their applicants and also to predict their success in training
and identify those best qualified for promotion in some areas and
judge suitability for law enforcement jobs. We have provided lead-
ership and technical assistance and training to help agencies with
all aspects of downsizing, including buyouts, early retirement, and
career transition programs.

Mr. Chairman, in your letter, you asked me to identify the major
strengths and weaknesses of our current personnel laws. To sum
up, their major strength is that they enforce the merit system and
ensure. equity, and their major weakness is they are too complex
and rigid and tend to make agencies process-oriented rather than
result-oriented.

We will be glad to work with you and work on correcting those
weaknesses, Mr. Chairman, and I want to thank you.

[The prepared statement of Mr. King follows:]
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Mr. Chairman, and members of the subcommittee, it’s a
pleasure to appear before you, along with my distinguished
colleagues, to discuss ways we can improve the Federal civil
service.

Since the passage of the original Civil Service Act, in
1883, we have seen the steady evolution of a system that has become
more fair, more open, more professional, and more solidly based on
merit principles.

Among the milestones in this evolution have been the
leadership of President Theodore Roosevelt, the rapid growth of
Government during the Second World War, and the passage of the
Civil Service Reform Act of 1978. :

That act, which created the Office of Personnel
Management, set out to define a modern management system that would
continue to protect the merit system while placing increased
emphasis on personnel programs, improved management, and greater
productivity.

It was a historic reform, but the needs of 1978 are not
the needs of today.

The 19908 are a time of rapid economic, social, and
technological change, and that change must be reflected in how our
Government does business.

The report of the National Performance Review has focused
renewed attention on performance management, customer service,
greater cooperation between workers and management, increased
flexibility, and individual accountability.
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There is much Government can learn from the recent
revolution in private-sector management. Yet we recognize that
there are basic differences between Government and the private
sector.

Government has to build consensus, to guarantee equity,
to work in a Constitutional context, and to be guided by more than
the profit motive. For these and other reasons, Government cannot
follow the private sector’s lead in every instance. )

We at OPM are deeply concerned with certain principles
that must endure in this time of change.

Oone is the merit system, which today more than ever must
be protected. To that end, OPM has created a new Office of Merit
Systems Oversight and Effectiveness, which reports to the Director
and has new leadership and a new mission.

For many Yyears, our oversight focus was on direct
intervention to solve specific problems. Now we’ll be focusing much
more on systemwide issues in order to improve the total human-
resource-management program.

Another basic principle is veterans’ preference, a
commitment that cannot and will not be changed.

Merit protection and veterans’ preference are bedrock
values. There can and will be no hint of compromise.

OPM is committed to playing a leadership role in
Governmentwide change. We intend to maintain the old principles but
in new ways, based on accountability and results, and not
necessarily on conformity to outdated process.

The command-and-control style of management, once
dominant in both the private and public sectors, reflected an
earlier era and had to give way to new methods that conform with
the reality of change.

We are proud of our progress in eliminating red tape,
including the Standard Form 171, and the 10,000 page Federal
Personnel Manual.

We have eliminated most civil-service examination
registers, and instead agencies announce most vacancies as the need
occurs. )

We have moved, by regulatory action, toward greater
flexibility in hiring, classification and performance management,
while still maintaining central oversight.
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We have shifted authority from personnelists to managers,
enabling them both to make personnel decisions and to be held
accountable. The old, process-oriented system, enabled managers to
avoid responsibility. Now they are free to seize it.

We are restructuring our job classification system, to
reduce the number of categories and make them more flexible. The
old system was rigid and hierarchical. Employees were paid on the
basis of their rank in the system, not their actual value to it. We
want an employee’s pay to reflect her or his actual contribution to
the nation’s business.

We have implemented an automated, state-of-the-art
examining system and a high-tech job information system, and have
helped move agencies toward the goal of a paperless personnel
office.

We have developed new selection tests to enable agencies
to assess their applicants, and also to predict success in
training, identify those best qualified for promotion in some
areas, and judge suitability for law-enforcement jobs.

And we have provided leadership, technical assistance and
training to help agencies with all aspects of downsizing, including
buyouts, early retirement, and career-transition programs.

Mr. Chairman, in your letter you asked me to identify the
major strengths and weaknesses of the current personnel laws. To
sum up, their major strength is that they enforce the merit system
and ensure equity.

Their major weakness is that they are too complex and
rigid and tend to make agencies process-oriented rather than
result-oriented.

We will gladly work with you to correct those weaknesses.
Thank you, Mr. Chairman.

#Hf
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Mr. MicA. I want to thank you, Mr. King. I wanted to make sure
you went first this morning, even though you weren't first, because
sometimes I neglect you and put you second, but we know your
rightful position.

Mr. KING. Would you remind OMB of that occasionally, Mr.
Chairman?

Mr. MicAa. And for the benefit of Mrs. Morella and Mr. Moran,
who missed my eloquent opening statement, I brought you both an
acorn this morning that I picked up. I said that it reminded me of
our task, that we could plant something here and watch it grow,
or somebody could come in and squash it. Mr. King has suggested
that in New England they make gruel out of it. I'm not sure if I
should have let him go first.

Mr. Moran came a couple of minutes late, our ranking member,
and I know he’s interested. As I saw from some statistics yester-
day, I think you represent some 116,000 Federal employees and re-
tirees that all have some interest in what we do here. I think we
should yield to him for an opening statement or some remarks be-
fore we get to you, sir.

Mr. MORAN. Well, thank you very much, Mr. Chairman, and I
know that Connie is as heartbroken as I am over missing your elo-
quent statement.

Mr. MicA. We'll make copies available.

Mr. MORAN. The civil service reform could turn out to be by far
the most important and productive effort that we undertake with
this subcommittee. I think we’ve had two examples of the way
things can work in different ways.

I don’t think we're ever going to reach the kind of agreement we
might like on retirement cuts, for example. That’s going to be a bit-
ter battle, particularly with the Federal Health Benefits Plan
changes that have been proposed, and that discussion may turn out
to be more destructive than constructive.

But we had an example of the way things really can and should
work with procurement reform. We had the administration and the
Congress working together toward an agreed-upon goal. We got it
passed. It’'s a good change, a substantive change, and I think that
fs_hould be the model for the way we go about the civil service re-

orm.

There’s no question that the work force is changing throughout
the country, both in the public and the private sector, and we
ought to try to be a model for the way in which it can change in
the most constructive manner.

I think the National Performance Review gets good marks for
what it has accomplished. Even though a fair number of Federal
employees and retirees may be adversely affected, it was bound to
come, and I think it’s an appropriate objective that the Government
cost less and do more.

Not all downsizing, of course, is good, and we may have some dis-
agreements there. I wish that there might have been a little more
cooperation at the outset, but I think that that’s something we can
reach agreement on.

In terms of civil service reform, so far we've gone about it in the
right manner. There has been complete cooperation on the part of
the administration. I think that there’s a consensus on our objec-
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tives. We have got to be more results-oriented. We have got to be
much more flexible. Managers need to have the discretion to be
able to hire and to discipline employees, to reward themm when ap-
propriate, to get the most productive work out of them.

And so I think the result of this is going to be a much more flexi-
ble work force, but also one that recognizes employees as an asset
and not just a cost on a balance sheet. Those employees that re-
main after this Reinventing Government initiative are going to
have even more important roles to perform and be even more ap-
preciated for what they bring to the Federal work force.

So I think we can accomplish a lot this year, this term. I know
that you prefer the model of procurement reform to some of the
misguided approaches to the Federal Employees Health Benefits
Plan, for example, and I'm pleased to see that, Mr. Chairman.

With that, let me turn it over to my colleague on the other side
to underscore the bipartisan cooperative nature of this effort.
Thank you, Mr. Chairman.

[The prepared statement of Hon. James P. Moran follows:]
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Mr. Chairman:

I appreciate your having this hearing today to focus on the
issue of Civil Service Reform and the work of the National
Performance Review Council.

Civil Service Reform could be the premiere accomplishment of
this Subcommittee this Congress. We will not agree on changes to
the retirement system and will continue to disagree on how the
Federal Employees Health Benefits Program should be run, but we
can agree on the need and the process for reforming our civil
service system. This reform effort could work like procurement
reform and operate with the Congress and the Administration
working together to achieve common goals. Or it could turn into
a partisan, ideclogical battle that serves no one and
accomplishes nothing. I am pleased that you are dedicated to
engure that it remains bi-partisan.

The workforce ig changing, both in the federal government
and in the private sector. Where there was once a hierarchical,
top down management structure, there is now a results oriented,
flexible workforce. Layers of middle management that is not as
productive, or effective is being trimmed away. You see it
almost weekly in the private sector. Another company announces
another large scale lay-off and restructuring in an effort to
become more competitive. And, since the inauguration of the
Clinton Administration, we have seen the effects of downsizing in
the federal goverument.

Not all downsizing is good, and originally, I was concerned
that this Administration's downsizing effort appeared arbitrary
and 111 conceived. But as this process has progressed and the
National Performance Review has matured, we have seen positive
regults and a commitment to creating a government that does work
better and does cost less.

But as the federal downsizing has progressed, it has become
obvious that we need a civil service system that is responsive to
the needs of a changing workforce and flexible enough for the
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be a workforce where managers are given
and discipline employees, where managers
to promote a better workplace, and where
agsets rather than costs and rewarded
country, in the private sector, these

It is time to make them occur in the

At the outset of these hearings, however, it is important to

say what we will not do.

We will improve the RIF procedures, but

we will not destroy employee protections. We will allow managers
greater flexibility in setting employee pay and rewarding high
performance. We will not allow managers to act capriciously or
unfairly discriminate against any employee. We will give
managers greater flexibility to hire employees and craft their

workforces. We will not,

however, allow competitive hiring

practices to be dismantled and will not reduce the
professionalism and independence of the federal workforce.

This is the first is a series of hearings and hopefully the
beginning of a long and productive process. I look forward to
working with the Chairman and the Administration to take
advantage of this opportunity to enact meaningful civil service

reform this Congress.
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Mr. MicA. Well, I thank you, and I look forward to working with
you. We both recognize there’s some need for improvement and I
think the administration has been excellent to work with so far.
We want to welcome the employee groups and others. Tomorrow,
we've expanded one of the panels, and will listen to folks and meet
with them personally. I know Mr. Moran and the other Members
will. We do want to make this effort successful.

I see also that one of our senior Members of the panel is here,
Mrs. Morella.

Mrs. MORELLA. Thank you.

Mr. MICA. She arrived after my eloquent opening.

Mrs. MORELLA. But I read it, sir. It's wonderful. It reads well.

Mr. MicA. No, you didn’t. Actually, you didn’t read the good part;
it’s on the yellow page. But I'll give you a copy of that later. Mrs.
Morella, we want to yield to you at this time.

Mrs. MORELLA. I appreciate that. I wonder if the acorn also im-
plies, you know, the sweets for the sweet, et cetera. I don’t know
about these nuts.

Mr. MicA. I was waiting for that, but only Mrs. Morella could say
it so eloquently.

Mrs. MORELLA. Get away with it, you mean, get away with it.

I want to commend you, though, Mr. Chairman, for calling the
hearing, because the changes affecting the Federal Government
and its work force demand a responsive human resource manage-
ment system, which is what this is about. I'm pleased that you're
intensifying discussions around this issue and preparing to move
toward reform. I look forward to working with you and the other
members of the subcommittee on this initiative.

Clearly, the world has changed since the last major reform of
civil service in 1978, and Director King has mentioned that the dy-
namics surrounding Federal employment have indeed changed,
particularly with technological advances, emerging management
philosophies, employment stability or instability, social and heailth
issues, and the emphasis on family.

We know that the administration has ideas regarding human re-
source management reform, and some of them I embrace and I
would consider bold, but, as a total package, I don't find it nec-
essarily ideal. I'm sure that some of my feeling can be attributed
to not receiving a clear justification from the administration on the
root causes for proposed solutions, so I hope that the administra-
tiondtoday is going to be enlightening us so that we can move for-
ward.

However, a theme that we all have to embrace in reform is that
the role of human resource management policies and programs is
to assist Federal agencies in accomplishing their missions. These
policies must be totally integrated and be seamless in design and
implementation. In the past, this has been a criticism of human re-
source management, its inability or lack of flexibility to effectively
support mission accomplishment. I am going to try to give a synop-
sis of('i my total statement, which I hope you will include in the
record.

The private sector typically can create HRM policies and pro-
grams with flexibilities to streamline hiring practices, create at-
tractive compensation packages and design performance feedback
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systems. All are geared toward increasing job satisfaction, em-
ployee retention, and organizational productivity, while structured
to support the missions. And the truth is, it’s much easier to do
this in a private organization.

But, if you buy into the concept that Federal organizations are
separate businesses with unique missions, functions, and cultures,
and that these separate businesses need their own human resource
management systems in order to succeed, you could structure re-
form so that each agency was able to develop a need-based HRM
system.

There lies the quandary. There’s a school of thought that Govern-
ment is an entity unto itself. Its HRM policies would be consistent
across the board, and this, in itself, is a streamlining mechanism,
preventing costly redundancies in Government. However, I think
that the ideal reform package will fuse the principles of those two
schools so agencies can get their flexibility without distorting the
oneness of Government.

There are a couple of items I want to mention, because these are
some areas of interest that I have as we begin this transformation.
These areas are complements to the work that must be done on the
macro level first.

When the legislative branch Appropriations bill is signed into
law, GAO will have authority to develop its own RIF procedures.
This could establish a dangerous precedent if each agency believes
it, too, should have similar authority.

Changes to RIF procedures have been avoided in the past be-
cause of, let’s say, political sensitivities. It's now time we take a
critical look at RIF procedures. These procedures no longer meet
the needs of the work force, and more emphasis must be placed on
performance.

Regarding the probationary period, we must decide if the proba-
tionary period should be based on results or demonstrated com-
petence. In the case of USDA, it may take a research scientist up
to 3 years to achieve results on a project.

That same scientist, however, should be able to demonstrate
competence sooner than that. Once we decide this, we should en-
sure that the probationary period is occupational-based, meaning a
scientist, a specialist, a secretary should have different probation-
ary periods.

Reform must allow for greater partnerships with the private sec-
tor. We should examine the applicability of extending the adminis-
tration’s idea of nonreimbursable details to the private sector.

Initially, we should set this up as a demonstration project. I
think the opportunities for Government employees to find work in
a downsizing Government will be slim, and establishing placement
partnership with the private sector has to be one of our goals. The
Defense Department is doing this. Further data is needed, but all
indications are, it is going well.

I have other comments. It is important, for instance, that we
carve out the most effective role for OPM. I believe its existence is
critical to exact the reform. OPM has been tortured over the last
18 to 24 months with RIFs, funding losses, and privatization. A
gravely injured physician is in no position to offer medical assist-
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ance. We must stabilize this organization so it can do what must
be done.

I have other comments in my opening statement, Mr. Chairman,
but at least I got some of the items out on the record, because I
feel strongly about them, and I thank you very, very much.

[(The prepared statement of Hon. Constance A. Morella follows:]
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| would like to commend Chairman Mica for calling this
hearing. The changes affecting the federal government and its
workforce demand a responsive human resource management
system. | am pleased that the Chairman is intensifying
discussions around this issue and is preparing to move forth on
reform. [ want to express to the Chairman that | look forward
to working with him and other members on this initiative.

Clearly, the world has chan;ed since the last major reform
of civil service in 1978. The dynamics surrounding federal
employment have indeed changed, particularly with technological
advances, emerging management philosophies, employment
stability or instability, social and health issues, and the emphasis
on family.

We know that the Administration has ideas regarding human
resource management reform. Some of the ideas | embrace and

‘vould consider bold. But as a total package, | do not find it

necessarily ideal. I’'m sure some of my feelings can be
1
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attributed to not receiving a clear justification from the
Administration on the root causes for proposed solutions.
Today, | hope the Administration is prepared to enlighten the
Subcommittee.

However, a theme we must all embrace in reform is that the
rele of human resource management policies (and programisj is
to assist federal agencies in accomplishing their missions. These
policies must be totally integrated and be seamless in design and
implementation. In the past, this has been a criticism of human
resource management -- its inability or lack of flexibility to
effectively support mission accomplishment.

I believe the Administration, through its reform package, is
saying, "agencies need more flexibility.” Earlier, this precept was
embodied when Director King wheeled the FPM out the front
door of the Theodore Roosevelt Building and into an awaiting
trash truck. The question now becomes, "how do we get
there?” You see, although its demise clearly gives agencies
more flexibility, the FPM was guidance that had become
~~istaken for law. Most of the laws and rules that were the

foundation for the FPM are still in place. Even with that, |
2
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would venture to say that four out five personnel specialists still
have applicable chapters of the FPM in their desk drawers.

The private sector typically can create HRM policies and
programs with flexibilities to streamline hiring practices, create
attractive compensation packages and design performance
feedback systems. All are geared toward increasing job
satisfaction, employee retention, and organizational productivity,
while structured to support the mission. And the truth is, it is
much easier to do this in a private organization.

But, if you buy into the concept that federal organizations
are separate "businesses"” with unique missions, functions and
cultures and that these separate businesses need their own
human resource management systems to succeed, you could
structure reform so that each agency was able to develop a
need-based HRM system.

But, there lies the quandary. There is a school of thought
that government is an entity into itself. Its HRM policies should
be consistent across the board. This, in itself, is a streamlining

mechanism, preventing costly redundancies in government.
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However, | believe that the ideal reform package will fuse
the principles of these two schools, so agencies get their
flexibility without distorting the "oneness” of government.

i, myself, have some particular areas of interests as we
begin this transformation. These areas are compliments to the
work that must be done on the macro level first.

When the Legislative Branch Appropriations bill is signed
into law, GAO will have authority to develop its own RIF
procedures. This could establish a dangerous precedent if each
agency believes it too should have similar authority. Changes to
RIF procedures have been avoided in the past, because of, let’'s
say, political sensitivities. It is now time we take a critical look
at RIF procedures. These procedures no longer meet the needs
of the workforce. More emphasis must be placed on
performance.

Regarding the probationary period, we must decide if the
probationary period should be based on "results” or
"demonstrated competence.” In the case of USDA, it may take
1 research scientist up to three years to achieve results on a

project. That same scientist, however, should be able to
4
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demonstrate competence sooner than that. Once we decide
this, we should ensure that the probationary period is
occupational-based, meaning a scientist, specialist, and secretary
should have different probationary periods.

Reform must allow for greater partnerships with the private
sector. We should examine the applicability of extending the
Administration’s idea of nonreimbursable details to the private
sector. Initially, we should set this up as a demonstration
project. The opportunities for government employees to find
work in a downsizing government will be slim. Establishing
placement partnership with the private sector has to be one of
our goals. The Defense Department is doing this. Further data
is needed, but all indications are, it is going well.

We must strengthen the linkage between training and the
agency’s strategic plan and the Government Performance and
Results Act. The strategic plan should be the driving force
behind training priorities and performance goals of the agency.
An agency must understand the cost-benefits of training
nrograms and establish a "business case” for developing training

programs.
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It is also important that we carve out the most effective role
for the Office of Personnel Management. | believe its existence
is critical to exact this reform. OPM has been tortured over the
last 18 to 24 months with RIFs, funding losses, and
privatization. A gravely injured physician is in no position to
offer medical assistance. We must stabilize this organization so
it can do what must be done.

This concludes my statement. | look forward to hearing
from the witnesses. Again, | would like to thank Chairman Mica

for calling this hearing.
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Mr. MicA. You're sure you don’t have anything else?

Mrs. MORELLA. Well, I do.

Mr. Mica. Thank you. She’s always so thorough, and I do appre-
ciate her comments, except for the part about the nutty suggestion.

We have our newest Member of our panel with us this morning,
the gentleman from Pennsylvania, Mr. Holden. Did you have any
opening comments?

Mr. HOLDEN. Thank you, Mr. Chairman. I do not have an open-
ing statement. I just thank you for having this hearing and look
forward to hearing the testimony of the panel on this very impor-
tant issue.

Mr. MicA. Thank you. He’s going to do very well on this panel.

Mrs. MORELLA. It's still a balancing act.

Mr. MicaA. I used to come to some of the panels. We knew which
chairmen and ranking members had long opening statements, and
timing was everything. Get there just as they concluded.

I do want to thank you for your patience. We have heard from
Mr. King, and now we have John Koskinen, who is Deputy Director
of the Office of Management and Budget, and also holds the posi-
tion of chairman of the President’s Management Council.

John, we thank you for your patience. You got to hear all the
Members, and we welcome your comments this morning.

Mr. KoskiNEN. Thank you, Mr. Chairman, members of the sub-
committee, Chairman Clinger. We appreciate your holding these
hearings on an important subject for improving Government man-
agement.

I'm just a city boy, so I don’t have a further acorn analogy, al-
though, when I grew up in Ohio, we had buckeyes, which were sig-
nificantly larger and harder. The key thing we discovered in grade
school, as you walked to school, was to visibly have a few buckeyes
around as sort of a nuclear deterrent.

The net result of that was, we all moved cooperatively toward
school. I guess my analogy would Le that if we kept our rocks, put
them away, and actually worked as Congressman Moran said,
much as this committee has done with procurement reform, coop-
eratively, there is a lot of progress we can make together.

The September 1993 report of the National Performance Review
identified four key principles to guide the effort to reinvent Govern-
ment—cutting red tape, putting customers first, empowering em-
ployees to get results, and cutting back to basies.

What they amount to is producing better Government for less.
NPR found these to be necessary characteristics of any successful
reinvention effort. Since then, the NPR has issued status reports
evidencing the wisdom of this approach and the progress and early
successes of the NPR enterprise. We remain on the path of continu-
ous improvement, focused on creating a Government that indeed
works better and costs less.

The initial NPR report, as the chairman noted, concluded that
the Federal personnel system was too complex, too rule-bound, too
prescriptive. We recognize that today’s civil service work force is
unlike that at other points in its over 100-year history. Today, the
Federal civil service has more scientists and engineers and com-
puter specialists than ever before.
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The work civil servants now do no longer matches the stereotype.
Civil servants today manage a $200 billion procurement program
that buys many of the services previously done in-house. The high-
er pay-graded jobs are not just filled with executives and man-
agers. They are physicians, attorneys, physical scientists, and oth-
ers bringing needed technical knowledge and specialized skills to
Government programs.

As we implement NPR recommendations to increase the span of
management controls and decentralize decisionmaking, more mem-
bers of the Federal work force will manage their own work. We
cannot hold employees or organizations accountable, however, un-
less they have more freedom to make choices about what is best
for their particular situation and mission.

The civil service system is built on a solid core of merit prin-
ciples, open competition based on ability, fair and equitable treat-
ment, equal opportunity, fair compensation, high standards of in-
tegrity, and protection from arbitrary actions.

In the past, we have functioned in most areas in a top down, pre-
scriptive manner. We assumed that if we set forth a clear set of
detailed rules describing how things should be done, we would have
an effective organization. If we ran into problems, we would just
add new rules and prescriptions. As a result, layer upon layer of
complexity and over-contro{)have been added over time and inhibit
our getting the good job done.

Today, the components of our civil service system form a burden-
some array of barriers and obstacles to accomplishing an agency’s
mission. Hiring is complex and rule-bound. Classification and pay
systems are inflexible and overly centralized, and performance
management systems are not adequately linked to an organiza-
tion’s missions and outputs.

Now, in both personnel and procurement, we, like the private
sector, have discovered that we need to provide employees with dis-
cretion and authority they have not had before, but still within a
broader set of rules and procedures. The challenge is to devise
rules at the right level of detail and to train our employees how
to operate under these new rules. While OPM and the agencies
have accomplished much administratively, more needs to be done.

As everyone says, we all want progress, but we don’t like change.
In managing our human resources, we confront this conundrum
most directly—decentralizing authority, empowering employees,
delegating responsibility, simplifying, holding accountable, reward-
ing accomplishment. :

These are the words and terms we hear used in discussions on
improving personnel policies and operations in Government, the
same words and terms found in the management science literature
and taken from the successful experiences of organizations, private
and public, that have achieved recognition as model employers with
high performance workplaces.

Studies, such as the Volcker Commission, pointed to the complex
hiring system and called for action to simplify and expedite the hir-
ing process. The National Partnership Council’s report to the Presi-
dent on implementing recommendations of the National Perform-
ance Review endorsed agency-specific performance management
and incentive programs.
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The National Academy for Public Administration called for a less
complex and more flexible classification and pay setting system.
The National Partnership Council has documented through its sur-
veys the benefits to Government and the taxpayers of greater em-
ployee involvement in workplace decisionmaking.

The President’s Management Council, composed of the chief oper-
ating officers of the departments and major agencies, is constantly
reminded of the need to improve the way we manage our human
resources. As you will now hear from some of my colleagues on the
President’s Management Council, the need for change is great. The
benefits to be achieved will bring us closer to our common goal of
a Government that works better and costs less.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Koskinen follows:]
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TESTIMONY OF JOHN A. KOSKINEN
DEPUTY DIRECTOR FOR MANAGEMENT
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE
SUBCOMMITTEE ON CIVIL SERVICE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
11.8. HOUSE OF REPRESENTATIVES
. HEARING ON
NPR AND THE CASE FOR CIVIL SERVICE REFORM

October 12, 1995

Mr. Chairman and Members vl the Subcomminee:

The September 1953 report of the Natiopal Performance Review identified four key principles to
guide the effort to reinvent Governmen:: cutting red tape, putting customers first, empowering
employess to get results, and cutting back to basics, What ey armount to is producing berter
Government for Jess. NPR found these to be necessary characteristics of any successful
reinvention effort. Since then, the NPR has issueg status reports evidencing the wisdom of this
approach and the progress and casly successes of the NPR enterprise. We ranair. on tae th.h of

continuous improvement, focused o creating ¢ Govcrnment that works better aud custs less.

The initial NPR report concluded that the Federal personnei system was 100 complex, too rale
bound, 100 prescripdve. We recognire that today's civil service workforce is unlike that at other
points in its over 100-year history. Today the Federal civil cervice has more scientists, and

1
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enginoers, and computer specialists than cver before. The work civil scrvants now do no longer
matches the stereotype. Civil servants today manage a $200 billion procurement program that
buys many of the services previous.y done in-house ' The higher pay-graded jobs are not just
filled with executives and managers. They are physicians,-attomeys. physica! scientists and

others bringing needed rechnical knowledge and spetialized skills ro Government progias.

As we implement NPR recommendations 10 increase the span of management controls and
decentralize decisicn making, more members of the Federai workforee will mar.age their own
work. We carnnt hold employees or organizations accountable, however, unless they have more

frecdorm to make cheices about what 13 best for their particulsr situation and mission.

The civil service system is built on the solid core of merit principles -- open competition based
on ability, fair and equitahle treatment, equal opportunity, fair corapensation, high standards of
Integrity, and protection from wbitrary actions. I the past, we have fuactiozed in ciost aress in
a top down, prescriptive manner. We assumed thet if we set forth a clear set of detalied rules
describing how things should be done, we would have an effecrive organization. 1f we ran into
problems, we would just add new rules and prescriptions. As a rasult, layer upor: layer of
complexity and over-control have been added over time, and Inlubit ous geitiug e good job
cone. Today, the components of our civil service system form a hurdensome arcay cf barriers
and obstacles to sccomplishing an agency's mission. Hiring is compiex and rule-bound,
classification and pay systcms arc irflexible and overly centralized, and performance
mnnigement fysters are not adequetely li‘nked to an orgenization's mission and outputs,

2
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Now, in both personnel and procurcmect, we, like the private sccior, have discovered that we
need to provide employees with discretion and authority they have not had bevore, but still within
‘a broader set of rules and procedures. The challenge is to devise ruies at he right level of deail
and to train ow employees how 10 operate under these new rulea While OPM ard the agencies

have accomplished much administratively, mere nceds to be donz.

As they say, we al! want progress, tur we don't like change. (n maraging our human rescurces,
we confront this conundrum most directly: deceritralizing authority, empowering employees,
delegating respongibility, simplifying, holding accountabie, rewarding accomplishment, These
are the words and terms we hear used in discussions or. improving personze! policies and
operations in Government ~ the same words and terms found in the management science
literature and taken from the successful experieaces of organizations, private aad pubiic, that

have achieved recognition a3 model employers with high performance workplaces.

Studies, such as the Volcker Commission, pointed to the complex hiring system and called for
sction to simplify and expedite the hiring process. The Nations! Parnership Council's report to
the President on implementirg recommendatinns of the Narional Performance Review endorsed
agency-specific perfurmance management and 'ncentive programs. The Nadonal Acadery for
Public Administration called for a less compiex and more flexible ciassification and pay setting
system. The National Partnership Council has documented through its surveys the benefits 10
Government and the taxpayers of greater employee involvement i workpiece decision-making.
The President's Management Council, composea of the Chicf Opceating Officers of the

3
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departments and major agencies, is constaatly reruinded of the need to improve the way we
marage our human resources. As you will now hear from seme of iy colleagues fom the
President’s Management Cowacil, the need Tor change is great; the bernefits to be achieved wiil

bring us closer 1o our cornmon goal of 2 Gavemient that works beticr and costs less.

1 will be picased to answer any questons that you muy have.
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Mr. MicA. Thank you. We will now call on Mr. Mortimer Dow-
ney, Deputy Secretary of the Department of Transportation, for his
remarks.

Mr. DowNEY. Thank you, Mr. Chairman. It’s a pleasure to par-
ticipate along with my colleagues this morning, and we look for-
ward to working with you on this issue. I have a somewhat longer
statement, which I would like to put in the record.

Mr. MicA. Without objection. If you would like to summarize, go
right ahead.

Mr. DOowNEY. I would like to put my comments on this issue in
the context of our Department’s vision, what we’re trying to do to
provide future generations with a transportation system that’s
safer and more efficient. To get there, we're using a strategic plan.

We'’re also trying to develop a leaner and more effective agency.
Today, we have 7,000 fewer civilian employees than we had in
1993. We're well along on our 5-year target of reducing by 8,450
positions, but at the same time, we’re trying to empower our em-
ployees and streamline the operation so that we do serve our cus-
tomers better. We're making changes in our regulatory areas. We're
reducing paperwork. We're using new technology, really doing busi-
ness differently.

But this effort is not supported well by the current civil service
requirements. Mr. King has covered the history that brought us to
this point, and I won't repeat his observations, but let me just note
that there were laws in the past that reflected the management
practices of their time, and today, a new philosophy impels us.

The successful organizations are those that have focused on be-
coming high performance units, rewarding knowledge, judgment,
teamwork, problem-solving, and accountability, able to respond to
rapidly changing forces.

The private sector and some public agencies have responded well
to this organizational impetus, and they’ve shown substantial in-
creases in productivity. I think the public expects no less of Gov-
ernment.

Let me begin with the classification system. It's based on a 46-
year-old law and an organizational approach to work which is no
longer viable. It was designed to meet and match a hierarchical
structure, but, over time, it gave rise to what we call hierarchical
organizations.

Additional grades could be earned by becoming a supervisor.
That’s not consistent with the idea of an organization that really
reflects personal accountability. It’s not consistent with our initia-
tives to move from the hierarchical command control structures to
flatter, team-based organizations.

For example, we’ve recently, at the Department of Transpor-
tation, reorganized our administrative functions, forming a new
Transportation Administrative Services Bureau, focused on the cus-
tomers, focused on teams to provide the various administrative
services.

But the classification system didn’t provide us with the flexibility
we need to change what were hierarchical layers of supervisory po-
sitions to the new need for team leaders or facilitators who could
really focus on providing services. That has resulted in significant
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resistance among the employees to moving toward flatter organiza-
tion.

We need to change the way we work to become more efficient
and customer-focused. To do that, we need a classification system
that both supports and is consistent with restructuring objectives.

We're also working with OPM on competency-based pay systems
for certain occupations, such as the Airway Facilities organization
that maintains the FAA systems. It’s important that we have in-
centives for those employees to achieve additional competencies, es-
pecially as new technologies are being introduced. A competency-
based system would allow pay of the staff involved in installing
and maintaining air traffic equipment to increase as they achieve
specific job-related competencies.

We've worked closely and collaboratively with the affected em-
ployee unions on this issue. We think we are making some
progress, but it is impeded by the present system, which should be
more flexible, should become more integrated with our other
human resource systems, and should be able to support change.

I think it’s reasonable to believe that pay in some occupations
might be driven by competencies and pay for other occupations
might be driven by factors such as the complexity of the work. But
it’s unreasonable to believe that the pay for all occupations should
be driven by the same system, so we believe reform is necessary.

Let me also comment on employee performance management.
The Department is in the process of redesigning its performance
management system within the existing law. We want to rate and
reward our employees based on outcomes and based on results.
These are derived from the organization’s goals, particularly the
Government Performance and Results Act goals, where we have
those already in place.

We think this is a simpler and more direct approach to results.
It is a more meaningful tool for measuring both employee perform-
ance and the goals of the organization, and it should help us iden-
tify those employees who are not contributing in ways that benefit
the organization.

Finally, we think the current hiring system needs an overhaul.
Although, at the moment, we are not in a hiring mode, eventually,
we will have to start building a pipeline for the future, and what
we need is a way for managers to have a system in place that pro-

duces quality people without a lot of red tape.

- QOverall, our goal, as both Mr. King and Mr. Koskinen have de-
scribed, is a Government that works better and costs less. We
think civil service reform can be an important tool in doing that
and serving the needs of the American public, and we look forward
to working with you on these issues.

[The prepared statement of Mr. Downey follows:]
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Testimony by
Mortimer L. Downey
Deputy Secretary
Department of Transportation
Before the
Subcommittee on Civil Service
of the
House Committee on Government Reform and Oversight
Hearing on Civil Service Reform
October 12, 1995
Washington, D.C.
Good morning. Mr. Chairman and members of the Subcommittee, I am
Mortimer Downey, Deputy Secretary of the Department of Transportation.
I thank you for the opportunity to participate, along with my colleagues
John Koskinen, Jim King, and Walter Broadnax, in this panel discussion

on Civil Service Reform.

Let me put this issue in the context of DOT’s vision of providing future
generations with a transportation system that is safer and more efficient.
In support of this vision, we are utilizing a strategic plan and are making
notable strides towards a leaner, more effective agency. The Department
has 7,000 fewer civilian employees than it had in 1993 and is well along its
5-year reduction target of 8,450 positions. At the same time, we are
empowering our employees to help reinvent and streamline our operations

and to serve our customers better. The Department is also currently making
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many changes to decrease regulatory and paperwork burdens, permit
electronic filing, facilitate the use of new technology, and make a variety of
other improvements. For example, we will eliminate about 1,450 pages from
the Code of Federal Regulations, about 13 percent of our total--and are
rewriting another 37 percent to make them easier to understand and more

outcome-focused.

But, quite frankly, this effort struggles against a headwind of outmoded civil
service requirements. [ will be citing several requirements that impede our
ability to make changes in the work force, changes that are urgently needed

if we are to serve the public better.

Before I do, it is important to consider the backdrop of the laws and
regulations that currently affect us. Our Federal Civil Service System has
its roots in the post-Civil War era. Those roots were based on a philosophy
that produced an exemplary merit system and brought the patronage system
to an end. The early merit system served the country well for several
generations. In the post-World War II period, when the United States
emerged as the predominant world leader, the system incorporated major
and appropriate changes that stressed structured organizations. -A-score of
other lz:ws reflected the management philosophy of the times. Among them

were the Classification Act of 1949, the Performance Rating Act of 1950,
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health and life insurance benefits laws, the Government Employees Training

Act of 1958, and so forth.

Today, it is a new philosophy that impels us. The successful organization's
are those that have focused on becoming high-performance units. They
reward knowledge, judgment, teamwork, problem-solving, and accounta-
bility. Organizations must be shaped, staffed, and managed to respond ably
to rapidly changing forces in a world that is fiercely competitive. Recent
events at AT & T are excellent examples: They know that if they do not
change, they will not survive. The private sector has responded extremely
well to the organizational impetus, attested to by surging productivity in

recent years, the tax paying public expects no less of government.

I would like to begin with the classification system. ‘As noted earlier, it is
based on a 4é-year old law and it is a system based on an organizational
approach to work which is no longer viable. It was designed to match a
hierarchical structure. The law in effect linked pay toa very detailed
schedule of grades and even spelled out general job requirements in
ascending order of complexity. Over time, it gave rise to hierarchical
organizations, since an additional grade could be “earned” by being. a

supervisor. Not surprisingly, a bulky, midlevel bulge (GS-13, 14, and 15)
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exists across government. It is exceedingly costly and does not always
translate into better services for the public.

The current classification system is not consistent with our initiatives to
streamline, flatten or delayer organizations. As we streamline, many Federal
government organizat'ions are moving from hierarchical, command and
control structures to flatter, team-based organizations. For example, DOT
recently reorganized its administrative functions by forming a new

Transportation Administrative Services Bureau.

Many functions have been consolidated, and a flatter, more customer focused,
and team oriented organization has been formed. However, the current |
classification system does not provide the flexibility needed to change
supervisory positions to less traditional team leader and facilitator positions
without creating serious morale problems. In many cases, team leader and
facilitator positicnagre just as complex or difficult as supervisory positions,
but rarely, is it possible to support the grades of these new jobs because the
highest grades are based on supervisory work. This often reqults in
significant resistance among the employees to move to a flatter organization
like the new Services Bureau. We are making major strides to change the
way we work to become more efficient and customer focused. However, we
need a classification system that both supports and is consistent with our

réstructu.ring objectives.
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We are also v;rorking with OPM on a competency-based pay system for certain
occupations within the Federal Aviation Administration’s Airway Facilities
organization. In this area, it is important that we have incentives for
employees to achieve additional competencies, especihlly as new technologies
are introduced. A competency-based system would allow pay of staff involved
in installation and maintenance of air traffic control equipment to increase
with the achievement of specific, job-related competencies. The outcome we
seek through this proposed system is gl.'eater safety at a reasonable cost.

This serves the public. We worked closely and collaboratively with the
appropriate employee unions. Without their involvement and support, we

would not have been able to push forward on these ideas.

In order for us to move forward in our effort to make Government work
better, we need a classification system that is fully integrated with other
human resource systems, and one that is flexible enough to support chaﬁge.
It is reasonable to assume that pay for some occupations should be driven by
competencies and pay for other occupations should be driven by other factors
such as complexity. We recognize that. pay flexibilities must be used in an
accountable and responsible fashion. However, it is unreasonable to assume
that the pay for all occupations should be driven by the same system.

Therefore, we believe that reform is necessary.
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I would now like to address employee performance management. The
Department has recently redesigned its performance management system.
Instead of recoghizing characteristics and behaviors, we will now reward our
employees based on outcomes and results. The desired outcomes must be
based on the organization's goals and must improve organizational and
individual performance. We believe this is a more direct and simpler
approach to improve employee performance and to realize the organization’s
goals. It is also a tool to help identify those employees who are not
contributing in ways that benefit the organization. We would like for any
change in legislation in this area to be compatible with our outcome-based

system.

We also think the current hiring system needs an overhaul. Although, like
many other Federal agencies, we are not in a hiring ﬁﬁe, periodically we are
filling gaps and eventually wé must start to build a pipeline for the future.
Managers want a system that produces quality people without a lot of red
tape. While we are aware of the necessary constraints inherent in a civil
service system, there must be many fine examples of state and local
government systems that work well, and that could be benchmarked and

emulated.

That completes my statement. 1 would be glad to answer any questions.
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Mr. Mica. We thank you for your testimony. Now, we'll recognize
Mr. Walter Broadnax, who is Deputy Secretary of the Department
of Health and Human Services. Welcome.

Mr. BROADNAX. Thank you, Mr. Chairman, members of the sub-
committee, Chairman Clinger. Pm pleased to be here with all of my
colleagues this morning to appear before you and have the oppor-
tunity to testify before you concerning the need to improve all as-
pects of the personnel management and administration in the Fed-
eral Government.

For purposes of illustration, I would like to focus on classification
and compensation issues related to one of this country’s most im-
portant national resources, the National Institutes of Health.

The National Institutes of Health has had a long-standing inter-
est in obtaining increased personnel authority and flexibility to im-
prove the effectiveness of the management of its research mission,
simplify process, increase speed to effect hiring and other personnel
changes, reduce costs, and link its human resource program more
strategically with NIH research mission.

Over the years, there have been a series of independent studies
recommending that the NIH research programs not be constrained
by unnecessary rules and regulations and concluding that a more
flexible personnel system would improve the ability of NIH to re-
cruit and retain a superior scientific work force.

Within the constraints of the current system, Secretary Donna
Shalala has already approved increased delegation of authority to
NIH which will further these goals. NIH also has flexible authority
with respect to recruiting and retaining bench scientists—HHS'
Senior Biomedical Research Service, known as SBRS, with up to
500 positions authorized, as well as authority to pay higher sala-
ries under Title 38. However, for the many NIH staff under the
regular civil service system, improvements are still necessary.

The current regular classification system is a rigid system with
15 grades. Except for a few flexibilities, it inhibits NIH’s ability to
recruit new scientists, to support personnel, and to fairly com-
pensate current employees through the regular process. Let me
provide you the following illustrations.

Under the current system, it is sometimes the case that in order
to promote scientists to higher grades, they must be made to take
on supervisory responsibilities. Thus, these employees are forced to
divert some of their time and energy away from research to take
on administrative responsibilities just to receive the additional
c?mpensation which they clearly deserve, based on their research
alone.

We should have a system that provides for much broader grade
bands so an employee’s salary could be increased without having
to give him or her supervisory responsibilities which, under the
current system, are necessary to justify a new grade.

In other words, additional compensation would be a true reflec-
tion of the valuable research which the employee is doing. We rec-
ognize that pay flexibilities must be used in an accountable and re-
sponsible fashion.

While some flexibilities have been added over the years, the reg-
ular system is still very rigid. For example, if a non-SBRS position
is classified at a particular grade, NIH is limited to setting pay
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within that grade, regardless of what the true value of the individ-
ual will be to NIH’s mission.

There should be a much broader band in the regular civil service
system which would allow NIH to be more competitive in its re-
cruitment efforts. A more flexible system would decrease the time
required to complete negotiations with scientists and others who
often are considering several competing offers simultaneously.

NIH needs greater flexibility in the regular civil service system
to move outstanding scientists to a higher pay level and meet the
competition in order to retain these scientists. When senior sci-
entists leave, there are significant gaps and costs which result not
only because of the individual who must be replaced, but because
nl'llore junior scientists and other support personnel often follow
them. :

In addition to the examples which I have provided, the current
system is very labor and paper intensive to administer. In order to
ensure that we comply with its requirements, we must devote staff
and resources to it. For example, a supervisor must write a new po-
sition description every time a key researcher is to be compensated
at a higher level with a grade promotion. Thus, scarce resources
cpuld be redirected to research, which, after all, is the agency’s mis-
sion.

I do not believe that it is an overstatement to say that implemen-
tation of a modern personnel system will help to ensure that NIH
will remain one of the world’s leading biomedical research organi-
zations.

Mr. Chairman, I thank you for hearing my comments.

[The prepared statement of Mr. Broadnax follows:]
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Mr. Chairman, and members of the Subcommittee, [ am pleased to have the opportunity to

testify before you concerning the need to improve all aspects of personne] management and
administration in the Federal Government,

Por purposes of illustration, I would like to focus on ciassification and compensation issues

related to one of this country’s most important national resources, the National Institutes of
Health.

The National Instirutes of Health has had a long sianding lnterest in obtaining increased
personne] authority and flexibility to improve the effectiveness of the management of its research
mission, simplify process, increase speed to effect hiring and other personnel changes, reduce
costs and link its human resource program more strategically with the NTH reseerch mission.

Over the years there have been @ series of independent studies recommending that the NIH
research programs 0ot be constrained by unnecessary rules and regulations and concluding that
a more flexible personnel system would improve the ability of NIH to recruit and retsin a
superior scientific work force.

Within the constraints of the current system, Secretary Donna Shalala has atready approved
increased delegations of autharity to NTH which will further these goals. NTH also has flexible
suthority with respect to recruiting and retaining bench scientists -~ HHS' Senior Biomedical
Research Service (SBRS) with up to 500 positions suthorized, as well as suthority to pay higher
salaries under title 38. Ilowever, for the many NIII staff under the regular Civil Service
System, improvements are pecessary.

The current regular classification gystem is a rigid system with 15 grades. Fxcept for 2 few
floxibilities, it inhibits NIH's ability to recruit new scientists, to support personnel, and to fairly

compensate current employses through the regular process. Let me provide you the following
illustrations.



46

Under the current system, it is sometimes the case that in order to promote scientists to highcr
gredcs, they must be made to take on supervisory responsibilities. Thus, ks employee are
forced to divert some of their Ume and energy away from research to take on administrative
responsibilities just to receive the additional compeasation which they ciearly deserve based on
their research aloge.

We should have a system that providcs for much broacer grade bands, so an employes's salary
could be increased without huving W give bim or her supervisory responstbilities which under
the curren sysiem are necessary to justify a new grade. ln other words, additional compensation
would be a true reflection of the valuable research which the employee is doing. We recognize
that pay flexibilities must be used in an accountable and responsible fashion.

While some flexibilities have been wdded uver the years, the regulat system is sdll very rigid.
For example, if a non-SBRS position is classified at a particular grade, NIH is limited to setting
pay within that grade regardless of what the true value of the individual will he to NTH's

missian.

There should be a much broader band in the regular Civll Service systern which would allow
NTH to0 be more competitive in its recruitment efforts. A more tiexible system would decrease
the time required 1o complete negetiations with scientists and cthers who often are considering
several anmpeting offers simultaneonsly

NIH oeeds greater fexibility in the regulur Civil Service system to move outstanding scientists
1o & higher pay leve! and meet the competition in order to retain these scientists.  When senior
scientists leave, there are significant gaps and costs which result not only because of the
individual who must be replaced hut because more junior scientists and other support personnel
often follow them.

In addition to the exampies which [ have provided, the current svstem is very labor and paper
iatensive to administer. In order to ensure that we comply with its requirements, we must
devore wsff and resources to it. For example, a supervisor must write a new position
deacription every time o key rescarcher i3 t0 be compensated at a higher level with « grude
promotion. Thus, scarce novurves could be redirecred (o research which after all is the
agency's mission.

I do not helieve that it is an over statement to say that implementation of a modern personnel
system will alp 10 ensure that the NIH will remain the lcading biomedical research orgauicutivn
in the world.
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Mr. Mica. I thank you and the other members of the panel for
their testimony and comments. I have a couple of quick questions,
and then I'll defer to Mr. Moran.

First of all, one of the things we’ve got to look at is the role of
OPM in any future reconstruction of civil service as we know it.

Mr. King, you've heard from two departments who want more
flexibility in classification. They want more authority. They want
more responsibility. Maybe you could elaborate a bit on your posi-
tion, just informally, as to how you see OPM evolving in this proc-
ess and what its role will be. You've already undergone some
downsizing, some changing, but looking toward the future, what
should be the responsibility of OPM?

Mr. KING. Mr. Chairman, first I thank you for recognizing the
downsizing. Our agency right now is 30 percent smaller than it was
when I took it over, and it will be smaller still as we move toward
privatization, as you know so well, Mr. Chairman.

Our role as we see it, looking to the future, is to lead agency
managers and employees in creating a productive, high-performing
workplace in a framework of the merit principles, and we plan on
doing this in three major ways, quite frankly.

First, to preserve and strengthen the merit system through our
oversight system. That implies that the people that this will be del-
egated to understand those responsibilities, and our experience has
been that they do, but we will continue to follow this through our
oversight.

Second, we’ll provide agency managers with new tools and new
systems they need for success. Let me give you some examples, if
you would—in %eneral, to move human resources management
from an ethos of process and procedure into an ethos of account-
ability and results.

A general example would be the elimination of the Federal Per-
sonnel Manual as a symbol that there will be change and that
there is change. You have heard the criticism of this, and I know
you have.

This was our personnel manual that we disposed of, Mr. Chair-
man. I don’t know if I'm being fair or not, because the picture is
a little small. This is the original 10,000-page manual. Now, we're
criticized because we have this. We replaced it with this.

Now, these are the two pictures. This is before and after. Now,
essentially, we did boil it down. That’s true. The baby didn’t go out
with any bath water, but I notice a nostalgia toward the larger, be-
cause, in that, we virtually assured non-progress, non-accountabil-
ity, non-responsibility. We now have moved to an area where peo-
ple now understand where the accountability lies. So, yes.

By the way, the way we did it was a little bit—I think there was
some pride; there was a sense of public relations. But the single
biggest thing was to send a signal, Mr. Chairman, as you know,
how effective in the work your committee is doing. You send a
number of signals that there’s going to be an approach and an air,
and the committee does, on certain kinds of changes that you be-
lieve have to be made, as we do. We share so much in this area.
So that’s just one example in there.

In hiring, the elimination of the 171 form. That elimination was
not the elimination of the form, per se. It is the elimination of the
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requirement to use it, because consistently—I think Mr. Downey
and, I believe, Dr. Broadnax, and John, I know you’ve run into it—
but again and again, we've especially heard, at a recruiting level,
people look at a 171 and say, “This is crazy.”

You know, Nobel laureates do two pages to be considered by MIT
for employment, and if you're of the age that we're talking about—
well, in my case, my 171 exceeds 11 feet. When you roll it on out,
it goes out for 11 feet. Do you really need 11 feet of print to do
that? I mean, that’s the sort of thing that borders on the goofy.

And by the way, it affects our credibility. I mean, when someone
looks at you and looks at this form, and says—well, enough of that.
But if you want to keep, if you want to cling to it, if it gives some-
one comfort somewhere in the bureaucracy, what we’ve said is use
what you think would be best to do that and followup with your
own form, so development of automatic hiring and testing systems
that produce results in far less time. We can use scanners now. We
can get into that in detail, Mr. Chairman. You’ve seen some of that
yourself. I know you've visited the facility, and you’re familiar with
it.

Career transition is going to be an important thing in Govern-
ment. It’s out-placing our employees as we're downsizing. It won’t
all be attrition, as you well know, Mr. Chairman, and we’re going
to continue to do it, so that we can make Government smaller in
a humane fashion.

Performance management, the delegation of our current sister-
in-law agencies to craft their own programs at work. For example,
we’re working right now with the classification, the consolidation
of 442 job series into 22 job families, compressing them into that.
So it makes a lot more sense.

I'm not suggesting any of these things, Mr. Chairman, is the
magic pill, the silver bullet, whatever we want to call it. But its
incremental steps, now that we're doing that, don’t require legisla-
tive change, in that we’re working together to bring change.

And then, finally, I think the President and the agencies are
going to continue to push for the best personnel policies and prac-
tices, and there will be some legislative change that will accompany
that, and that’s really what we’re beginning in the process today,
Mr. Chairman.

Mr. MicAa. I think it’s important that we look at the role of OPM
for the future and what will be the responsibilities of OPM and the
various agencies.

One of your comments I wanted to question, you talked about
strengthening the merit system, and I have no problem with that,
insofar as we don’t strengthen it to the point that we obliterate its
purpose.

But my concern is the poor performer and how the system is now
being used and abused to subvert the process. It’s demoralizing to
many people who go to work and do a good job when they see peo-
ple who are protected by a system that was established to create
protections for other reasons, not to ensure their tenure on and on,
regardless of performance.

So to the gentlemen from the agencies, do you have some way
to deal with this endless appeals process, this problem of eliminat-
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ing the poor performers, something that we should be looking at?
Mr. Downey.

Mr. DOWNEY. It is a long and difficult process, and we certainly
would support ways to streamline it. There needs to be a balance
between fairness and assurance of due process and ability to take
appropriate actions. I think the present system just has too many
steps, too many appeals, too many blind alleys, and I think you are
correct in saying it’s a deterrent to performance within the agen-
cies, because it suggests that performance is not a critical issue.

Mr. MicA. Mr. Broadnax.

Mr. BROADNAX. I would agree with my colleague, Mr. Chairman.
I think that if the process could be streamlined, I think it would
provide greater fairness, because as these proceedings are dragged
out, I think it really, in many instances, adversely affects perform-
ance in these organizations, these large, complex organizations.

And so I certainly think that our experience has been one where
streamlining, looking closely at processes that are being followed
and procedures now to streamline them, make them move more
quickly, more expeditiously, would bring both fairness and in-
creased performance in the agencies.

Mr. KING. As a matter of fact, Mr. Chairman, I know that we're
looking right now at a way to streamline that, and we're doing it
in a legal area. There is Chapter 43 and Chapter 75. What we're
trying to do is move Chapter 43 into 75 and perfect Chapter 75.

So you can streamline the process and then give it coherence
across the board, so that there is one particular area being moved
to remove pecple who are not performing at the correct level, and
Chapter 75 is used substantially today to remove. But, again, there
is going to be a dialog with folks who like the old system. They feel
comfortable with it. They’re knowledgeable.

But everyone here who has ever worked with removing anyone
for performance usually does it once in their entire career. It's one
of those things, I think, you do once. Part of it is that you must
follow every single step. I mean it is a checklist that seems to go
on to the horizon, Mr. Chairman.

If we could start by consolidating the law that’s actually applica-
ble, that all of us use, and then we get a clear, documented hand-
book on how we approach that, it’s a first step. Again, no silver bul-
let here, Mr. Chairman, but the beginning of progress, and I just
would like to raise it, because I know it’s an area that will be up
for discussion, and it’s sensitive, but it’s important.

Mr. MicA. I think it’s critical. John Koskinen.

Mr. KOsSKINEN. I think the balance here is, no one maintains that
we should remove any protections from an employee to be sure that
they are treated fairly and equitably.

I think one of the major concerns that people have reflected, in
addition to the complexity is the multiple forum problem. As Jim
said, if you start down this road, oftentimes managers find that
they’re defending their action not just in one forum or one time,
but, actually, two and sometimes three times in different areas.

So I think it’s important to provide an efficient system, but I
think no one is saying that it should be so efficient that the rights
of employees are undercut. I think every employee deserves to have
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an appellate jurisdiction, but it should be consolidated so you get
that once, rather than running through hoops two or three times.

Mr. Mica. Thank you. Mr. Moran.

Mr. MoRAN. Thank you, Mr. Chairman. I’'m going to have to go
give some testimony on a housing bill, so I'm not going to be able
to ask questions that would elicit the kinds of answers I want to
get into, but I will return to this. I want to bring up some points
and really lay out where I'm going to be coming from on this.

One thing I wanted to change is the bumping system when RIF’s
take place. The ultimate result, too often, is that you're paying peo-
ple at inappropriate levels for jobs that are inappropriate to their
skills. It's an outmoded system that has got to be changed. I recog-
nize the need to protect employees, and I'm a strong advocate of
that, but this is something that has got to be changed within this
context.

I do think that managers need to be freer to hire the people that
they feel are necessary to get the job done that they're charged
with accomplishing, and I like the broad bands in terms of pay. We
need to be able to reward people, to provide performance incen-
tives.

At China Lake, broad banding worked, but they had an unlim-
ited budget, and that’s one of the reasons it worked. So we’ve got
to figure out a way where it can work within the context of severe
fiscal limitations.

I'm glad to hear what you say about the need to provide more
flexibility in terms of there being accountability for performance. If

eople perform well, there should be incentives. If they are not per-
orming, management has got to be able to either fire them or
move them into a position where that is more comparable to their
performance ability.

Right now, we have a grossly ineffective system and one that
really is designed to discourage anyone from trying to remove
somebody on the basis of performance. I've been there; I've seen it
happen. I would discourage any manager from trying to remove
anybody because they were not performing, and that should not be
the case, and it can’t continue to be the case in the Federal Govern-
ment.

As 1 said, the people that are left, we need to have a system in
place where they're going to stay, where we are not going to go
through this kind of disruptive process that is occurring now.

When we get through this, we want a reasonable civil service
sgstem that is competitive with the private work force but provides
the kinds of individual employee protections and that insures the
professionalism of the Federal work force. So we’ve got a lot to do,
but I think we can accomplish it, because I think we don’t have a
choice to do otherwise.

So, with that, I'm going to try to return as soon as I can, Mr.
Chairman, and 1 appreciate the opportunity to have this hearing
and to hear from these professional individuals.

Mr. Mica. If any of you wish to respond to Mr. Moran’s com-
ments, I'll sit and listen. He set forth some of his concerns, and
we're definitely going to work with him and try to see that some
of those ideas can be incorporated in whatever we do. Seriously, if
any of you wanted to respond.
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Mr. KOSKINEN. Let me make one comment that I think is impor-
tant as background, and that is, the items we’re discussing are im-
portant. The procedures, we need to rationalize. We need to provide
a system that’s flexible.

But, ultimately, one of the things we need to do is recognize, as
we keep referring to the private sector, that the management para-
digm has changed in the private sector. Government didn’t invent
top down management. It was, in fact, modeled on what happened
in the private sector over time.

One of the things the private sector has learned, thanks to the
demonstrations by the Japanese and other companies, is that top
down management no longer works. You now need to provide su-
pervision and guidance from above, but the best organizations work
with input and participation from their workers and their employ-
ees,

So all of our systems, no matter how prescriptive or non-prescrip-
tive they may be, no matter how we design them, by themselves
will not self-execute. We will not improve management in the Fed-
eral Government simply by changing the rules. What we need to
do is change the culture.

We have to judge the changes we’re making in terms of increas-
ing the ability of managers to work with their employees to rede-
fine their work and to determine what needs to be done and how
bestkto do it. That is a major difference in the way of approaching
work.

It’s a difference that’s going on in the private sector, and those
companies that are responding to that change are the ones that are
successful. Those that continue to think that the answer is magical,
as Jim says, “silver bullets” or changing some requirement or stick-
ing with the old system are the ones that are failing.

Therefore, if we’re going to look at anything, it seems to me,
we've got to understand that there’s a major shift in the way orga-
nizations manage themselves, and we ourselves have to move in
step with that.

Mr. Mica. Did anyone else want to comment? Mr. King.

Mr. KING. No, thank you. Nothing, Mr. Chairman, thanks.

Mr. MicA. I have a couple of questions in summary for this
panel. Mr. King, you did reaffirm in your opening statement the
administration and OPM’s commitment to veterans’ preference.

Tomorrow we're going to have a coalition of veterans’ organiza-
tions testify, and they’re concerned a bit about the question of
whether or not veterans’ preference is being honored in the law
and OPM is really providing an enforcement mechanism to make
the legal provisions effective. Could you describe what mechanisms
and procedures you have for enforcing veterans’ preference?

Mr. KING. Sure, we do it by oversight. But let me first start, Mr.
Chairman, as I suggested earlier—just a quick history, putting it
in context.

In 1955, veterans represented about 55 percent of the Federal
work force, which was a very substantial number. World War II
and Korea had really given us this large cadre, as it were, of appli-
cants with preference eligibility and, by the way, with a genuine
and sincere interest of working for Government. There was a real
commitment there.
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By 1984, the percentage of the work force had dropped to about
37 percent, and last year it was 28 percent. It’s the aging of the
population, and, quite frankly, the lack of major conflicts has re-
duced the veterans’ numbers.

Now, although the overall numbers have declined, the number of
new hires who are veterans remains fairly constant due to a care-
ful administration of the program—and it was recently verified by
GAOQO, so it might be helpful to have that GAQ report available—
and an improved VRA authority, sponsored by OPM, has been very
successful in hiring veterans.

As a result—and I'll come back to process, Mr. Chairman, be-
cause I think there’s no question that has usefulness, but it might
be useful, also, to go right to what the percentage of new hires that
have been going to veterans, and it has risen steadily from 12.1
percent in 1990 to 18 percent in 1994, an increase of—well, you can
do the math.

Our relationship with veterans-serving organizations is excellent
and, of course, as I suggested in my testimony, they can speak for
themselves. But I will say this much. I'm personally proud to work
with the veterans’ groups.

I meet with them on a fairly regular basis personally, and we
meet with them in structured meetings on a regular basis and go
over all the issues affecting veterans, and, quite frankly, we draw
enormous pride from that relationship, and we feel that we're de-
livering. Now, what I'm saying is, the results are there. We work
Iavith veterans’ groups in any areas they feel where there’s a prob-
em.

Let me give you an example. We're doing a demonstration project
at the Department of Agriculture. I know you've heard of our top
three list. Someone said, “Well, gee, that really protects veterans.”
On the surface, that may appear to.

In point of fact, we find that in a demonstration project, if we
open it up so that the eligibles—and, by the way, on these eligible
lists, many times you’ll hit 50 people with identical scores. So now
you're “sending the top three.” When you give an eligibility list of
eligible qualified, what we found was more veterans got hired in
a broader list. It runs counter-intuitive to some of the old, tradi-
tional things that were approached. We find it works better.

Again, if you look at the results through different processes and
ones that work—and again, I look at my colleagues, because each
one of them have processes that are unique unto them and give
them opportunities, if they're freed from rigid systems.

So, again, we still give the ongoing oversight. We're responding
to the veterans, by the way, who are extremely well informed and
very sophisticated in their perspective, so that’s really where it
comes. So the results are there.

Mr. Mica. We might ask you to come back and repeat that state-
ment tomorrow after they appear. Thank you, Jim.

Mr. KING. Thank you.

Mr. Mica. Mr. Koskinen, I believe that it was in November 1994
that, accompanying the report of the National Performance Review,
the administration had said that they were going to submit a civil
service reform proposal, and we have seen only a sort of a draft so
far, and I guess there has been some outlying release to the media.
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When can we expect some definite proposal or legislation from the
administration?

Mr. KOSKINEN. We continue to work on it. These hearings, obvi-
ously, are propitious and can cause everyone to come together. I
would expect, in the very near future, we should be able to provide
the committee with a proposal from the administration.

As you know, and I understand that you’ll discover further in
these hearings, this is a very complicated area. For every proposal,
there is a respondent. As you will hear through these hearings,
there are great defenders of what we think of now as systems that
were once very useful that now are inflexible.

We're trying to chart a course through that. As the other wit-
nesses have said, we look forward to working with you and, once
we have that proposal, to see if we can tailor and fashion a pro-
gram that will allow us to move forward and make progress.

Mr. Mica. Well, we would even be glad to do a joint announce-
ment, so we look forward to working with you on it.

Mr. KOSKINEN. Well, I think I would like to stress that we do not
view this, much like procurement reform and other management
improvements, as a political issue. We’re delighted to share with
you the effort and the fruits at the outcome. I don't think it’s an
issue politically so much as structurally as to how we’re going to
proceed.

Mr. MicA. The fruits we don’t mind. It’s the rotten tomatoes that
get thrown at us that concern us, but we’ll be there with you.

Mr. KOSKINEN. This has turned out to be a very agricultural
event.

Mr. MicA. Starting with the acorns I picked up on the way. You
all don’t pay very much attention to acorns or leaf changes, but
when you come from Florida, you don’t see those things that you
all take for granted here. Maybe it takes someone like me, from the
outside, to see some of these things.

Mr. Broadnax, I have a question for you. In addition to the in-
house research, NIH uses grants and contract researchers to per-
form its work. Could some of the artificial pay restrictions in the
current system be eased if NIH relied on more contractors and
grants and private sources than retaining so much in-house re-
search capability?

Mr. BROADNAX. Mr. Chairman, as I'm sure you know, this is an
ongoing discussion at the National Institutes of Health, among the
researchers and the leadership there, as to what is the proper bal-
aﬁlce between the intramural and the extramural research program
there.

Under the current leadership, under Dr. Harold Varmus, he, too,
has been trying to rework and recalibrate that balance, but I think,
in the final analysis, history has shown that each Director has
come down on what I would call a relatively robust intramural re-
search program. There is tremendous support for that research pro-
gram, not only within the National Institutes, but by sister re-
search organizations outside the Institutes, as well.

Having said that, I think there are great flexibilities gained by
working through contracts and grants with universities and other
organizations, but there is significant work done within the Insti-
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tutes themselves which warrant, based on national acclaim as well
as international acclaim, a strong intramural research program.

I have it on good authority from the scientific community there
that it would be very helpful to them if they had some greater
flexibilities, particularly at the junior levels, of bringing younger
scientists in. There have been several things mentioned here this
morning by my colleagues which could be helpful, as well as talk-
ing about probationary periods and some other things, but some
greater flexibility of bringing in junior people, particularly.

Mr. MicA. Well, we're not going to be able to get into the ques-
tion of privatization and use of contract services today, but I'm sure
we’ll have a hearing devoted just to those items. It’s something we
need to look at, whether it's research, FAA controllers, or investiga-
tors with OPM, or whatever. I think this is also another area that
we must define and redefine.

Mr. Koskinen.

Mr. KOskINEN. I think this is a very important area. This sub-
committee has pursued it in different ways in the past, focusing on
contracting out.

I think that my only addition to Dr. Broadnax’s comments are
that we should be making decisions about what work should be
done internally and what work should be contracted out on the
merits of where that work gets done best.

I would hope that we would not want to stick with a system that
doesn’t work very well and then argue that, “Well, we can solve
that problem by just having the work done on the outside.” There
are times when it’s appropriate to have contracting done outside,
but one of the reasons ought not to be because it’s the only way
to get the work done effectively because of the failings of our own
systems.

Mr. Mica. Well, as I said, we’ll save that subject for another com-
plete hearing. I want to yield to Mrs. Morella, who Las joined us.

Mrs. MORELLA. Thank you, Mr. Chairman. I wanted to direct
this, I guess, to Director King—it picks up on what Mr. Koskinen
mentioned—and anyone else who wants to comment on it.

Does the culture in Government have to change before reform, or
could reform create the culture that’s needed to assure change and
assure results?

Mr. KING. I think we create it.

Mrs. MORELLA. Create it.

Mr. KING. I think we create the climate, but there will be and
continue to be internal—because, quite candidly, until some time
passes—reforms have been announced again and again, since I was
a very young person. At every level of Government, everybody that
I ran into was going to reform the Government during their stay.
So folks have heard it, and those folks have come and gone.

There’s no one sitting at this table who hasn’t heard, first per-
son—I'm willing to bet, without ever talking to them, that some
person in their agency, either a junior level or a senior level, who
looked at them and said, “I was here before you came. I'll be here
after you've gone, and I was here before the previous 16 of you
came, and I've seen you come and go, and it hasn’t changed.”

So what you're talking about in this is really the implied area,
taking real risks, taking genuine chances with your career as you
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perceive it, seeing the approach that has, in the past, brought peo-
ple up through the system, and now we’re suggesting that that
ethos change, where risk-taking—the things the chairman just
talked about in relation to how do you manage contracts, how do
you talk about basic performance, the other conflicts, all of those
that are being put on the board now.

You would be simply amazed, the number of folks in the ranks
who don’t give it a heck of a lot of credibility. Theyre getting the
message at this stage. I'll yield to my colleagues, obviously, but I
will say it’s changing. I believe it’s changing in a positive way. 1
believe that our Federal employee groups, it's not that they’re re-
calcitrant, it’s just that they've heard one thing, and they've seen
something else happen. _

Mrs. MORELLA. So you create it, and then you bring the reform
in with the creation.

Mr. KiING. Well, we create a climate in which you can actually
respond to legitimate needs, so when Dr. Broadnax mentions it as
layering, there isn’t an agency I'm familiar with or have been
around where we haven't layered people in to pay them appro-
priately, but we pay on the basis o? management, rather than on
the basis of knowledge.

What we’re saying, we're acknowledging now that were in
knowledge-based businesses, and we should pay for real knowledge,
and is there a way to do that? Now the systems start to follow the
real needs. Would that be a fair statement?

Mrs. MORELLA. Anybody else want to comment?

Mr. DowNEY. Yes, I think, in our agency, the signals need to be
sort of consistent across the board. If our employees see the law
changing, as well as management changing, as well as their own
thinking about their jobs changing, we’ll have progress in the right
direction. But if all the signals aren’t the same, then you run the
risk, as Mr. King said, of people saying, “Well, I've been here be-
fore. Been here, seen that, and I'll just wait.”

Mrs. MORELLA. So you have to try for consistency.

Mr. KOSKINEN. To replay my theme song, sort of the equivalent
of the acorns.

Mr. KING. Play it again, John.

Mr. KOSKINEN. Part of the reason reforms haven’t really worked
in the past is because often in a top-down management structure,
we've assumed if we changed the rules and asserted that this is the
way it would be done, it would happen automatically.

Again, what people have discovered, in the last 15 to 20 years
in management, is that first, you need to have the changes. You
need to have flexibility. But then, to get changes executed and im-
plemented, you've got to involve employees in those decisions.
We're all that way. Nobody likes to have things done to them. Ev-
eryone gets very enthusiastic and motivated when they're part of
the process making the changes.

Therefore, the culture has to change. We have to be more focused
on involving our work force, who were here before we were here
and are going to be here after we’re gone, in making those changes.

But it only works if we've provided the context, so that to try to
make that change when there’s a system that many of them view
very cynically as overly restrictive, particularly the middle man-
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agers, and ask them, “Now we’re going to make change, and it’s up
to you,” without sending the signals, as Jim and Mort said, that,
it seems to me, won’t work.

Mrs. MoORELLA. I would like to also ask you, gentlemen, and
maybe Mr. Broadnax and Director King, particularly, what impact
do you think that broad banding will have on recruitment and per-
formance and other economic consequences, from an agency point
of view, from the Director’s point of view? And then, a follow-up
question you may want to consider in your responses, could broad
banding work across the board in Government?

Mr. KiNG. Well, let me yield to Dr. Broadnax. By the way, first
of all, could it work across the board? We get back into the one size
fits all, and I think what we've been saying—and I know you've
heard it, so it’s a good question—is, can you make some of these
things a smorgasbord that is consistent with merit principles and
the other kinds of things that are included in our governance of
Government in relation to employment? The answer is yes.

The question is the flexibilities and the willingness of people to
make them work. I think we’re all sensitive to the fact that there
are folks sometimes who are out there working so that systems
don’t work. What we want to do is to create a climate in which
there’s an affirmative view.

I think Dr. Broadnax said it in specific terms, areas where broad
banding would be quite applicable and help his management unit
move forward. Did I hear you correctly on that one, Doctor? Then
I would come back to the oversight in relation to the salary issue,
the economics of it, which have profound implications.

1\1’1(;' KOSKINEN. That’s the new American record for the longest
yield.

Mr. BROADNAX. I would agree with that, Congresswoman. I
would simply say that we recognize that there are potential eco-
nomic impacts which would require some very careful monitoring
and oversight if you were to follow our broad banding approach.

At the same time, we think that it’s worth the effort on that side
of the equation to garner the benefits in terms of the speed with
which you could move and, I think, the fairness that you could
bring about within the overall system.

You have to remember that the people that we’re talking about,
in the example which 1 was giving, at the National Institutes are
people being competed for by organizations on a worldwide basis,
private and public, in many instances, and so speed becomes very
important. If we, as the potential employer are running 2, 3, 4
months behind the competition in terms of being able to respond,
it’laj1 deleterious to our desires to have the best research cadre pos-
sible.

Mr. KING. On the economic issues, I think we at OPM could work
in a system where the employees are broad banded, quite frankly.
We would establish a governmentwide limitation on the total
amount of funds that could be spent each year, limitations on pay
increases within the pay bands, and controlled performance rat-
ings, if they are in any way driving, pay determinations, set or con-
trol yearly pay increases by placing a limit on pay increases within
pay band and/or allowing no more than one such pay increase per
year.
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Let me give you, also, a specific example that we're doing in an-
ticipation of pay banding at some point, somewhere. We're doing a
classification study—we’re just getting underway—to study a sta-
tistically valid sample of 200 GS-12’s. This is nationwide, adminis-
trative positions nationwide.

We believe that the result in cost avoidance could be over $200
million if we move from our present classification to one of broad
banding. But if we don’t look at those kinds of things, you know,
in advance, then they capture us downstream. And you are abso-
lutely correct that the economic implications of this can be pro-
found. They have to be looked at, and there has to be oversight and
control built in. It just can’t be willy-nilly.

So that's a sort of—but there is real possibility for the kind of
flexibilities, the kind of opportunities, and the avoidance of this
thing that has been called layering in Government that is really
one of the most difficult and one of the areas that compromises the
integrity of our leadership within our organizations.

Mrs. MORELLA. If I could just ask a couple of more questions,
then, a few for the record, Mr. Chairman.

Should RIF procedures be changed? Are the procedures out-
dated? If there should be change, how could they be changed to
place more emphasis on performance while protecting veterans’
preference?

Mr. KING. One of the interesting things I've run into—and I
should yield. Should I yield earlier? Theyre not jumping at the
mikes, Mr. Chairman.

One of the items, I think, that we don’t often mention when we
talk about RIF’s is performance appraisals. Generally, most places
have been using, as you know, the five-level appraisal system. In
that is built-in seniority—20 years if you get outstanding, 16 at
your next level, and so forth.

Now, let’s just pause for a moment. I'm always interested when
I hear people say, “We were faced with a RIF, Mr. Chairman, and
we are losing some of our best people.” I think you've heard that.
You certainly have heard it. I have.

And you turn around and say, “Well, who’s bumping them?”

“Weli these people we rated ‘outstanding,’ who really are not
very functional.”

“Oh, you were victimized by yourself, then?”

“Yes, but we need relief.”

So, to some degree, we have to understand that some of the situ-
ations that we face have been self-created and that we're going to
have to exercise some real leadership and some discipline, so that
the system that presently has difficulties, we could start to address
it

There are a number of ways that that could be addressed. I
would like to again yield to the folks who also work with this, be-
cause we have lost a number of people, as you know, so RIF’'s are
real to us. It’s not an academic discussion. But let me yield,
though, to my colleagues who are also living with this same situa-
tion.

Mr. DowNEY. Well, I can’t add any personal experience on the
RIF side, because, in Transportation, we have been successful so
far in avoiding that necessity as we've looked at downsizing, and,
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as I mentioned earlier, we’ve reduced our civilian force by 7,000
since 1993, but we’ve done it all through buyouts and attrition.

We think if we think ahead about where we’re going, if we think
about the organization we want and try to get there over time and
through a careful plan, we can avoid the RIF because of a lot of
problems that exist within it.

Mr. BRoOADNAX. I would simply say that, first of all, thank God,
I haven't had the experience of dealing with reductions in force
with this administration. However, I carry some very strong memo-
ries from another experience in a great State in the northeast cor-
ridor where we were doing a lot of downsizing using the RIF’s, and
it is very burdensome and can cause tremendous dislocations.

We at HHS, like my colleague at Transportation, have been for-
tunate in that management has been able to focus on its needs and
use the buyouts and early outs and other tools available to us to
bring our work force size down without using the reductions in
force, and we're hopeful that we will not have to do that, because
I would say, again, at a place as complex, for example, as the Na-
tional Institutes of Health, if you start reductions in force, I think
your imagination can quickly tell you the kind of dislocations you
could quickly run into in an environment like that.

Mrs. MORELLA. I guess I would like to, then, ask our two agency
people, Mr. Broadnax and Mr. Downey, does a pass-fail perform-
ance system compromise performance measurements and high per-
formance incentives? What do you think?

Mr. DOWNEY. We've gone in the direction of a pass-fail. We have
already put in place a three-level system, as opposed to the pre-
vious five, but we’ve linked it to the goals of the organization.
We've said, within the broad organization, whether it’'s Federal
Aviation or Federal Highway, what are we trying to achieve? With-
in your unit, what is it contributing to the broader goal? And then,
you as the individual, what is your contribution?

I think it's pretty obvious on a pass-fail basis, either you're con-
tributing to achieving the goal and your management has been
supportive in defining what that goal is, or you are not. To expand
it into several different ratings-—which, over history, shows most
everybody winds up among the higher ratings, the higher levels—
doesn’t really contribute to that. So we think linking it to real per-
formance and linking it to real achievement is the important step
that we should take.

Mrs. MORELLA. Mr. Broadnax.

Mr. BROADNAX. No one could disagree with my colleague in
terms of his comments. I think the important thing here is being
able to look at your work force, determine who are those who are
the best performers, and then be able to reward people accordingly.
Obviously, the objective is to link that performance to the organiza-
tion mission, which is really the trick here.

I think a pass-fail would stop a lot of, if you will permit me, said
games that are played in the performance management process and
get managers to focus on what the real issues are and, where peo-
ple are in need of training or retraining or educational opportuni-
ties to bring them up to snuff, that maybe they would get to those
conversations more quickly if they didn’t have all these little cat-
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egories and boxes that you could fill that often help to skirt the
issue.

So, as much as pass-fail would move us toward focusing on what
the real issue is, which is high performance and improving per-
formance where necessary, maybe it’s a strong step in the right di-
rection.

Mrs. MORELLA. Could I try one more, then?

Mr. MICA. One more.

Mrs. MORELLA. This, I guess, would be the final one to Director
King. Do you have human relations experts or specialists ready to
play the consultative role that would be needed to integrate HRM
with the strategic planning process?

Mr. KING. Yes. What we've done—would this be within the con-
text of say, GPRA? Is that what we’re in?

Mrs. MORELLA. Yes.

Mr. KING. Yes. I think we had the first training session in Gov-
ernment when the GPRA bill went into effect, when they first an-
nounced GPRA and did this in a forward-looking way.

We also pulled together our counterparts throughout Govern-
ment. We've done the first training sessions cross-Government al-
ready, and we’re moving in that direction already, so that yes, as
an organization, we've moved forward. We've alerted our counter-
parts in every part of the Government.

They understand the seriousness of it, and we’re on track in that
area, including our chief financial officer, who is extremely sen-
sitive to the implications of that. He's moving in that direction, and
in other areas, in our resource planning—and that includes, obvi-
ously, our human resources—we are preparing everyone, bottom
up, for what’s coming, and we’re doing that through partnership,
which has been an effective way to communicate.

By the way, I should mention just as an aside, in our organiza-
tion, partnership cuts across the line. It’s not just a labor-manage-
ment in the formal sense. It is, as we call it, the high-wire act
that's done in a partnership, that cuts across. It's an employee—
whether you're in a bargaining unit or not makes no difference—
and it's a management group.

And then there’s always the net of the formal bargaining with
our bargaining unit. Now, our bargaining unit is part of the part-
nership, but it is not the total partnership, by any stretch of any-
one’isz imagination. That’s in our agency, and that varies from place
to place.

Mrs. MORELLA. Thank you. Thank you, Director King. Thank
you, gentlemen. Thank you, Mr. Chairman.

Mr. MicA. Thank you, members of the panel, our first panel this
morning. As you can see, we have additional questions. I have
some that I would like to submit to you in writing. Mr. Moran and
the minority may have some. We will leave the record open and
also ask you to respond. As you know, this is just the beginning,
and we're just scratching the surface.

We wanted to get your comments on the record today, and I ex-
pect this will be a rather lengthy process, but we hope to move it
along, and I appreciate your contribution today and look forward
to working with you. Thank you.

Mr. BROADNAX. Thank you.
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Mr. DowNEY. Thank you, Mr. Chairman.

Mr. KOSKINEN. Thank you.

Mr. KiNG. Thank you, Mr. Chairman, and to stay with your agri-
cultural mode, John Deere would be proud of you for scratching the
surface, sir.

Mr. Mica. I didn’t get into your high-wire act and your net.

Mr. KOSKINEN. No, you didn’t want to know what he was falling
into.

Mr. Mica. If we had more time, Jim, we could work on that.

Mr. DowNEY. Thank you, Mr. Chairman.

Mr. Mica. I would like to call our second panel. We have Nye
Stevens, Director of the Federal Management and Workforce Issues
of the General Accounting Office. We have Mr. Don Devine, who is
the former Director of the Office of Personnel Management, and
Constance Horner, also former Director of the Office of Personnel
Management.

So if you would come and join us. I see Mr. Devine making his
way from the back. Mr. Stevens. If you all just remain standing.
If you would raise your right hand and be sworn in, please.

[Witnesses sworn.]

Mr. MicA. Let the record reflect that the witnesses answered in
the affirmative.

We have several of our witnesses back today. We heard from the
current OPM Director, and we have the experience and expertise
of two former OPM Directors to hear from now, and also Mr. Nye
Stevens, Director of the Federal Management and Workforce Issues
of the General Accounting Office.

We'’re going to start with Mr. Stevens. Again, if you would like
to submit a complete statement for the record and summarize, we
would appreciate it. You're recognized.

STATEMENTS OF L. NYE STEVENS, DIRECTOR, FEDERAL MAN-
AGEMENT AND WORKFORCE ISSUES, GENERAL ACCOUNT-
ING OFFICE; DONALD J. DEVINE, FORMER DIRECTOR, OF-
FICE OF PERSONNEL MANAGEMENT; CONSTANCE HORNER,
FORMER DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT

Mr. STEVENS. Yes, I'll certainly be very brief, Mr. Chairman, and
boil it down to three central points that we would like to make.

First, ever since the creation of the competitive service in 1883,
Congress has periodically updated its provisions in response to
changing conditions. Despite the Civil Service Reform Act of 1978
and some of the other measures that have been taken since then,
the civil service as a whole is still viewed by many as burdensome
to managers, unappealing to ambitious recruits, hide-bound and
outdated and over-regulated and inflexible.

The National Performance Review seemed in its rhetoric to rec-
ognize the need for a more flexible civil service system, but as the
earlier dialog pointed out, the specific proposals have not been for-
mulated, and those that have been floated have not really gained
much enthusiasm on the Hill. This hearing, to us, is a welcome sig-
nal that Congress recognizes the need for change.

The second point is that it’s clear that today’s leading private
sector employers, as well as some Government entities, both within
our States and abroad in the international context, are creating
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personnel systems that diverge sharply from the Federal Govern-
ment’s traditional approach, and if changes occur in the Federal
personnel arena of the scope and depth that are already being ex-
perienced in the private sector, tomorrow’s civil service will look
very different from today’s.

We explored these experiences in a 2-day symposium in GAO in
April that we held at the request of Senator Roth, who was then
chairman of the Senate Governmental Affairs Committee, and
while the results of that are not quite yet published, they’re being
fleviewed by the participants, including my colleague, Mrs. Horner,

ere.

We believe that will present for congressional consideration a
new model of human resources management that is more decen-
tralized, that is more focused directly on mission accomplishment
and sets out more to establish guiding principles rather than to
prescribe detailed rules and procedures.

The new private sector approach has emerged in response to
many of the same societal and economic and technological pres-
sures that the civil service also is encountering. The emphasis on
innovation, flexibility, and decentralization stems from the recogni-
tion that organizations must adapt continually to change. Part of
this involves acknowledging that employers cannot, and perhaps
they should not, guarantee job security for the employees through-
out the totality of their working lives.

Regardless of the success of these new approaches in the private
sector, whether they can or should be adapted to the Federal civil
service will depend on what sort of civil service this Government
wants, and this ultimately involves the fundamental policy calls
that you in the Congress need to make.

For example, we believe that a consensus exists that the current
administrative redress system for Federal employees is weighted
toward protecting employees and their presumptive right to their
jobs, rather than providing either a streamlined, inexpensive sys-
tem for handling employee complaints or providing managers with
flexibility to use discretion in directing the work force toward
achieving results, rather than adhering to minutely detailed proce-
dures. Ultimately, Congress is going to need to decide where it
wants the balance between these competing objectives to fall.

My third and final point is that if Congress does adopt a model
like this and creates a more fully decentralized civil service system
under which Federal employees do have more flexibility to manage
their employees, it will still need to establish effective oversight
and accountability mechanisms to ensure that the agencies adhere
both to merit system principles that we’ve discussed today and to
?wet the goals that are established for agencies and their work
orces.

If Congress decides to further decentralize the civil service—and
I would point out that 45 percent of people who are Federal em-

loyees are under alternative merit systems already today—we be-
ieve that the need for guidance and oversight is going to grow,
rather than diminish.

Even as you eliminate prescriptive rules for agencies, youre
going to need to set measurable expectations by which to evaluate
their adherence to established principles, to goals, and to outcomes.
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Our view is that whatever Congress decides, oversight strategies
for a more decentralized civil service should be developed before
further decentralization is allowed to take place.

I would be glad to respond to questions after my colleagues’ testi-
mony.

[The prepared statement of Mr. Stevens follows:]
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Despite both the Civil Service Reform Act of 1978 and the other measures taken since then, the civil
service system as a whole is still viewed by many as burdensome to managers, unappealing to
ambitious recruits, hidebound and outdated, overregulated, and inflexible. To be effective in an
environment of rapidly changing public expectations, the civil service will need to keep evolving. In
this regard, GAO makes three points:

- First, ever since the creation of the competitive service in 1883, Congress has periodically
updated its provisions in response to changing conditions. The goal of reform today should be
to fashion a system that not only fulfills today's needs but is also flexible enough to quickly
respond to further demands as they unfold.

- Second, it is clear that today's leading private-sector employers—as well as some government
entities both here and abroad—are creating personnel systems that diverge sharply from the
federal government's traditional approach. The new model is more decentralized, focused
more directly on mission accomplishment, and set up more to establish guiding principles than
to prescribe detailed rules and procedures.

—  Third, should Congress adopt this model and create a more fully decentralized civil service
system under which federal agencies have more flexibility to manage their own employees, it
will still need to establish effective oversight and accountability mechanisms to ensure that the
agencies adhere to civil service principles and meet established goals.

The new private-sector approach has emerged in response to many of the same societal, economic,
and technological pressures the civil service is now encountering. The emphasis on innovation,
flexibility, and decentralization sterns from the recognition that organizations must adapt continually
to change. Part of this involves acknowledging that employers cannot—perhaps even should not—
guarantee job security to their employees.

Regardless of the success of these new approaches in the private sector, whether they can or
should be adapted to the federal civil service will depend on what sort of civil service this
government wants. Ultimately, this involves fundamental policy calls that are Congress' to make.

If Congress decides to further decentralize the civil service—already, some 45 percent of federal

workers are employed under alternative merit systems—the need for guidance and oversight will

grow. Even as Congress eliminates prescriptive rules for the agencies, it will need to set measurable

expectations by which to evaluate their adherence to established principles and goals. It will also

need to establish effective oversight and accountability mechanisms to ensure that agencies are
~complishing the desired results.
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CIVIL SERVICE REFORM: Changing Times Demand New Approaches

Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss some of the issues surrounding the future of thé
federal civil service. Calls for a smaller yet higher performing workforce are prompting a
major reexamination of civil service principles and practices. How far this effort will go
toward producing fundamental changes in the system cannot be predicted, but if changes
occur in the federal personnel arena of the scope and depth already experienced in the
private sector, then tomorrow's civil service will look considerably different ﬁom today's.
The civil service is no stranger to change; it has been evolving since it was created. To
remain effective in an environment of rapidly changing public expectations, it will need to

keep evolving into the future.
I would like to make three points:

—  First, the civil service is a work in progress. Ever since the creation of the
competitive service in 1883, Congress has periodically updated its provisions in
response to changing conditions. The goal of reform today should be to fashion a
system that not only fulfills today's needs but is also flexible enough to quickly

respond to further demands as they unfold.
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~  Second, it is clear that today's leading private-sector employers—as well as some
government entities both here and abroad-are creating personnel systems that
diverge sharply from the federal government's traditional approach. The new model
is more decentralized, focused more directly on mission accomplishment, and set up
more to establish guiding principles than to prescribe detailed rules and procedures.
Whether this new model can or should be adapted to the civil service is a question

for Congress to decide.

— . Third, should Congress adopt this model and create a more fully decentralized civil
service system under which federal agencies have more flexibility to manage their
own employees, it will still need to establish effective oversight and accountability
rpechanisms to ensure that the agencies adhere to civil service principles and meet

established goals.

THE CIVIL SERVICE IS A WORK IN PROGRESS

The Civil Service Act of 1883, which established the competitive federal service, was
passed to replace a corrupt and outmoded spoils system, under which political patronage
determined who worked for the federal government, for how much, and for how long.
Over the years, Congress returned to civil service issues again and again, establishing, for
example, the first civil service retirement plan in 1920, uniform job classifications in 1923,

and standardized efficiency ratings (the precursors to performance management) in 1949.
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In the 1950s, Congress instituted life insurance and health benefits programs. In 1978, it
passed the Civil Service Reform Act (CSRA)—one more step in its continuing effort to
create a professional, well-managed federal workforce in keeping with modern
employment practices. CSRA was not intended to completely overhaul the civil service
but rather to refine or modernize the system in several key areas, such as leadership
(through creation -of the Senior Executive Service (SES)), staffing, performance
management (including Merit Pay) and dealing with poor performers, administrative

redress for federal er_nployees, labor-management relations, and demonstration projects.

The CSRA was passed 17 years ago. Since then, as the pace of social, economic, and
technological change has increased, Congress has responded with further refinements to
the civil service. Congress created a new retirement system (the Federal Employees
Retirement System (FERS)) in 1986; passed the Federal Employees Pay Comparability Act
in 1990, putting into law the principle of locality pay; madé changes to the Hatch Act in
1993; passed the Workforce Restructuring Act in 1994, which, while downsizing the
federal workforce, provided broader training flexibility to make federal workers more
employable; and passed the Family Friendly Leave Act in 1994. /’I'he civil service now
allows telecommuting, alternative work schedules, and flexitime, and it provides
assistance with dependent care problems. Recently, the Office of Personnel Management
(OPM) has loosened the rules governing the design of agencies' performance management |

systems and made it easier for agencies to design their own systems to deal with

employee grievances.
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The point here is that the civil service has never stood still. Nor would it be typical of
Congress, based on what we have seen in the past, if it were to stand pat on civil service
issues today while the world of work outside the government continues to change at an
ever faster pace. We can expect Congress, for instance, to revisit many of the issues
addressed by CSRA. While that legislation is widely recognized as a landmark in civil
service reform, its accomplishments were uneven: Merit Pay (and its successor, the
Performance Management and Recognition System) were failures; the SES succeeded in
some aspects but fell short in others, such as the mobility of SES members; the redress
system provides extensive protections for employees but is complex, time-consuming, and
expensive; the poor performers issue remains a frustration. And despite both CSRA and
the other laws passed and regulatory changes made since 1978, the civil service system as
a whole is still viewed by many as burdensome to managers, unappealing to ambitious

recruits, hidebound and outdated, overregulated, and inflexible.

This perception was the main impetus for the National Performance Review's (NPR)
recommendations for change in federal human resource management systems. A
recuting theme in many of the NPR's recommendations is that central control and
regulation are unnecessarily hindering agencies' abilities to manage their employees, and
that greater autonomy in such matters as determining the number of employees needed,
recruiting and hiring, position classification, and performance management would allow
agencies to establish policies better tailored to their own circumstances. OPM has acted

on some of NPR's 14 recommendations-by discontinuing, for example, its central
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registers for entry-level professional and administrative positions—but others await further

study and/or executive or legislative action.

The NPR, of course, is not the only voice calling for changes in the civil service system.
Throughout the government—in the agencies, at OPM, here on the Hill-practitioners and
policy makers have pointed to problems in need of attention. The National Academy of
Public Administration has been active in this area as well. There is génera.l recognition
that in one way or another, the civil service must be made more flexible in response to a

changing environment.

If changes in social, economic, and technological conditions have put pressures on the
civil service, these same pressures are by now quite familiar to private-sector
organizations, which in recent years have had to deal with such issues as a more diverse
workforce, heightened global competition, and steadying or declining resources. Many of
these organizations have looked hard at their human resource management (HRM)

approaches, found them outmoded, and turned to new ways of operating.

In our contacts with experts from private-sector o'rganizations and from other
governments both here and abroad and with labor representatives, academicians, and

experienced federal officials, we have identified several newly emerging principles for
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managing people in high-performing organizations—principles you may find relevant as
you consider the future of the civil service. These principles came to the fore at a
symposium we held in April of this year at the request of Senator William V. Roth, then
Chairman of the Senate Governmental Affairs Committee. The 32 symposium
participants, some of them representing large private-sector employers such as Xerox,
Federal Express, and AT&T, told us that changing conditions made new thinking
necessary, and the organizations that can best adapt to change—now and in the future—are
the ones that will succeed. We will be issuing a full report on the symposium in the near

future.

Among the principles we distilled from the discussions are these: First, in today's high-
performing organizations, people are valued as assets rather than as costs. They are
recognized as crucial to organizational success—as partners rather than as mere hired
help-and organizations that recognize them as partners invest in their professional
development and empower them to contribute ideas and make decisions. Second,
organizational mission, vision, and culture are emphasized over rules and regulations. A
strong organizational culture with high standards for both performance and personal
behavior can make detailed, prescriptive rules unnecessary. Third, managers are given
the authority to manage their people flexibly and creatively so they can focus. on
achieving results rather than on doing things "by the book." They are held accountable
for outcomes~—for furthering the mission and vision of the organization-rather than for

adhering to a set of minutely defined procedures.
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This approach is built on allowing managers and employees the flexibility to innovate and
make independent decisions—acting, all the while, within a strong framework of
expectations provided by the organization's mission, vision, and culture. At the
organizational level, this approach involves adopting a particular organizational structure
because it supports the urganization's mission, rather than be-cause it conforms with
structures that have been adopted elsewhere. Under this approach, "personnel” is no
longer a function that is uniform from one organization to the next and no longer an
isolated function within any organization. Instead, HRM activities are integrated into the
business of the organization. By decentralizing and deregulating authority for HRM—for
example, by delegating a considerable share of this authority to line managers—the

practice of managing people effectively becomes the concern of the whole organization.

This approach is a far cry from the civil service system's traditional emphasis on laying
out both guiding principles and detailed rules of implementation. The new approach
retains the former and drops—or at least deemphasizes—the latter. Leading figures in
organizations that have taken this new path have told us they did so in response to a
rapidly changing environment and in expectation that rapid change will continue into the
future. They said they need the flexibility to innovate and respond to changing internal
and external expectations while still pursuing a clear mission, articulating a defining

vision, and building a strong and supportive organizational culture.
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The question arises: Can or should this new approach~based largely on private-sector
experience but thus far applied to a limited extent in the public sector as well-now be
adapted to the federal civil service? It is a complex question, involving, to some extent,
the question of whether the government wants to treat its employees much as private-

sector organizations do theirs.

For example, the private sector has begun moving away from the idea that employers
can—or even should-guarantee job security. Instead of "lifetime employment,” the private-
sector practitioners at our symposium emphasized "lifetime employability"-that is,
preparing their employees for a fluid work life in which they must be prepared for
periodic downsizings and shifts in the job market. This expectation that employees will
come and go contrasts with the traditional expectations surrounding the federal
employment system, which, after all, has been based on the concept of a "career" civil
service. The government's traditional emphasis has been on retaining its employees for

the duration of their careers, not on preparing them for moving from job to job.

Yet signs have emerged that this is changing. FERS created a portable retirement system,
in contrast with the older, career-based CSRS; the Workforce Restructuring Act mandated
large cuts in a workforce that had thought itself largely immune to layoffs; and as efforts

are made to make the government more economically efficient, new attention is being

paid to using temporary, part-time, or intermittent workers; contractors; and former
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employees in new enterprises to do work that might previously have been done by full-

time, career federal employees.

My point is that the question of adapting private-sector HRM approaches to the civil
service will depend, in large measure, on what sort of civil service this government wants.
The answer could have a profound impact on the nature of federal employment and on
the government's ability to retain, and eventually attract, the best employees. Ultimately,

it involves fundamental policy calls that are Congress' to make.

For example, a consensus exists that the current administrative redress system for federal
employees is weighted toward protecting employees rather than toward providing a
streamlined, inexpensive system for handling employee complaints. Judging by the
number of proposals to revamp the system, there is broad agreement that the balance
between resolving employee complaints swiftly and providing employees with the
maximum due process needs to be shifted. In exploring the possibility of redesigning this
system, Congress will need to decide where it wants the balance between these

competing objectives to fall.

In the classification area, many organizations are moving toward broad banding systems.
These systems provide management with increased flexibility to use employees to meet
critical organizational needs without being constrained by narrowly defined classification

requirements. This can also result in flatter, more responsive organizations. However,
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broad banding can result in increased costs, as employees move to the top of their bands
more rapidly than in traditional classification systems. The impact of this cost needs to

be weighed against the increased flexibility provided by these systems.

ESTABLISHING EFFECTIVE OVERSIGHT AND ACCOUNTABILITY

If Congress decides to adopt a more fully decentralized civil service system—one under
which federal agencies have the flexibility to tailor their personnel systems to their own
missions and circumstances—the need for congressional guidance and oversight will grow

in importance.

Congress will need to decide upon principles and goals for the civil service—as today's
civil service incorporates merit system, equity, equal opportunity, and other national
objectives. Even as Congress eliminates prescriptive rules for the agencies, it will need to
set measurable expectations by which to evaluate their adherence to these systemwide
principles and goals. And finally, it will need to establish effective oversight and

accountability mechanisms to ensure that agencies are accomplishing the desired results.

In the matter of oversight and accountability, Congress should keep in mind that the
current civil service is already highly decentralized and that current oversight is by no
means uniform. What is commonly thought of as the "civil service"-the federal civilian

workforce subject to all the provisions of Title 5~comprises only about 56 percent of all

10
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federal civil servants. Technically, this segment is known as the "competitive service,"
operating under the federal merit system. The other 45 percent of federal workers are
employed in agencies or other federal entities—such as government corporations (like
TVA) and quasi-governmental organizations (like the U.S. Postal Service)-that operate
outside Title 5 or are statutorily exempted from parts of it. These workers, while all
members of the civil service, are in the "excepted service" and are covered by a variety of
alternative merit systems. One of Congress' reasons for establishing alternative merit
systems for some federal organizations was to exempt them from the strict rules
governing the competitive service under Title 5. Congress may want to consider
examining these alternative merit systems for ideas about how the competitive service

could be made more flexible.

Today, responsibility for the oversight of the decentralized civil service is split between
OPM and Congress. OPM has oversight authority for the competitive service, while
oversight of the excepted service rests directly with Congress. If Congress chooses
further decentralization, it will need to address its own role and that of OPM (or any
central personnel agency) in ensuring that the principles and goals of the civil service are
upheld throughout the federal government. One path may be through annual oversight
hearings specifically addressing the full range of HRM-related issues within each agency

or organization.

11
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Our view is that whatever Congress decides, oversight strategies for a more decentralized
civil service should be developed before further decentralization is allowed to take place.
Not only will effective oversight help ensure that agencies are adhering to civil service
principles and meeting established goals but under the best circumstances it will also
allow for information sharing, so that successful practices developed in one part of the

government can be brought to the attention of others.

In closing, Mr. Chairma.n,_ we feel that to reexamine the civil service in a changing
environment is both grounded in precedent and a fundamental congressional
responsibility. In fact, ensuring that American taxpayers get the best government for

their money requires it.

This concludes my prepared statement, Mr. Chairman. I would be pleased to answer any

questions you or other Members of the Subcommittee may have.

12
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Mr. Mica. Thank you, Mr. Stevens. We’'ll get back for questions
in a minute. We're going to recognize Mr. Devine next.

Mr. DEVINE. Thank you. I have a report I prepared for the Herit-
age Foundation that is my formal testimony. I would like permis-
sion to have that admitted.

Mr. Mica. Without objection, That will be part of the record.
Thank you.

Mr. DEVINE. Thank you, sir. I'll just be very brief. It’s interesting
listening to the discussion today.

Mr. MicA. Would you pull the mike up? We don’t want to miss
a morsel of this.

Mr. DEVINE. It’s interesting how little the issues change. I re-
member when my predecessor, who was also my professor at grad-
uate school, Alan Campbell, reformed this civil service in a way
that seemed to me, then outside, to be a dramatic new reform of
the Federal Government based upon a model that made sense.

I was very enthusiastic about it and never had any idea that I
would end up implementing most of it; since he set it up, but didn’t
have the time to carry it out. I think it was a good experiment. I
think it worked well in the beginning; but it’s terribly difficult to
sustain the kind of model that was set up by the Civil Service Re-
form Act. I think some of the comments made in the previous panel
are very valid.

The old hierarchical system—which, I'll disagree with one of the
panelists there—was not created by the private sector, but, as Max
Weber said, it was created by Government and was adopted by the
private sector. Today the hierarchical model is truly outmoded.

To choose between the Civil Service Reform Act system and some
of the things that the administration is talking about—like pass-
fail and weakening management rights, giving significantly more
powers to labor-management committees, limiting the flexibility of
temporary employment—if I have to choose between the two, I
would clearly choose the route of the Civil Service Reform Act.

But I do think it's time to move on to a new model in the Federal
Government and one that is more appropriate to modern times.
But, again, I would like to respectfully disagree with one of the
previous speakers, who used Japan as the new model.

I would suggest that we take a close look at Japan and see Japan
is in a very, very serious economic and management situation. The
people I've talked to there seriously don’t think they’re going to be
out of it for a decade; and it’s because they also have this single
hierarchical model, in fact, much more so than the United States.

The model that’s succeeding, both in the United States and
around the world, is a model of contracting out, of using other com-
panies, especially small companies, to perform major functions. All
of the major large businesses in the United States, sure, they’re
making changes within their own management structure, but the
main thing they’re doing is contracting work out to small business
outside of their own employment.

'm not talking about Government. This is the private sector.
Ford, General Motors, General Electric, you name it, they are con-
tracting out to others, and the reason is because those people can
concentrate on a single part and master that particular product or
process.
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I believe that the Federal Government needs to adopt a new
model instead of the triangle-hierarchic model, one I call a core,
spoke, and rim model. The core should be a highly paid, highly
skilled, upper status, upper-graded group of core Federal managers
whose job is basically to manage contracts on the outside. With
that kind of Federal employment, then you can have tremendous
flexibility.

Again, a lot of the decentralization the administration is suggest-
ing, I would oppose vigorously under the present model. But if we
had a model of a small, highly skilled group that was evaluated on
strong performance goals with high bonuses for getting jobs done
right, that kind of system we could decentralize dramatically, and
I would recommend that. So the core should be this relatively
small, skilled group whose main job is to supervise contracts.

The rim is the contractors. It should be, and in fact is today,
most of our Federal employees or people who do work for the Fed-
eral Government are contractors or State Government employees,
about 6 to 1, probably, although we don’t have any accurate figures
on this. Most of the work is done outside.

Then, in the middle, the spoke is temporary employees, so that
when the work must be done in the Government, it can expand to
meet the problem, but with temporary employees, make it easy to
downsize again when the need goes away.

One of the elements of the administration’s last series of reforms
I object to most, people think I'm crazy, because it’s such a minor
thing, is making temporary employees basically permanent employ-
ees of the Government.

It seems to me that’s precisely the wrong direction to go in, that
we need to have more flexibility for temporary employees in the
Government with less benefits and easier to separate and to worry
less about getting rid of bad performers, because a temporary, it’s
a lot easier to do that than it is with this core, which probably,
under the circumstances, the Government does need special protec-
tions, because of the strange nature of this system.

So I would argue that the thing Congress needs to do most, as
we go through this significant downsizing, is for Congress to set
‘the priorities for what the Federal Government is going to do. I
think that’s the most exciting thing going on anywhere in the
world. As Congress is deciding what functions are for the Federal
Government and the States and the private sector, as they go
through that process, they also need to look at the management
side. They need to move toward this model, which I think is the
future of the private sector and the only possible way that the Fed-
eral sector and Government can hold its head up and say: “Yes,
we’re doing a great job. We’re Federal employees. We're proud of
it for a change,” instead of having to apologize. Under a proper
model, I think Federal employees will be able to say that.

Thank you, Mr. Chairman. I would be pleased to answer any
questions later.

[The prepared statement of Mr. Devine follows:]
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August 24, 1995

MAKING GOVERNMENT WORK:
HOW CONGRESS CAN REALLY
REINVENT GOVERNMENT

INTRODUCTION

TheClinumAdminimaﬁmismlkingfeduﬂmngemtwme.Congrusun.md
should, do s better job, making employee performance and management accountability the
key features of the federal civil service.
‘When the Administration made “reinventing government” the slogan for its efforts to
overhaul the federal civil service, its principal goal was “to make the entire federa! govern-
nm(bmhlessexpeanvendmeeﬂinm.mdwchngemeadmofounmdw-
away from compl nduhﬂmmudmmwmdempuwmt_
But the details of the Clinton p 1 reform policies and prop show that this rein-

venﬁmwﬂlwutnmmludmpul;mefﬁmddmmdmdudpufm
ance: initiative, reinforce the culture of compl 'y, and make g less
able to federal taxpayers.

Specifically, a close examination shows that the proposed reforms would:

1  For an esrly asseasment of the Clinton effort at government reiavention, see Donsld J. Devine, “How To Cut the Federal
Buresucracy,” Memo 1 Prexidens-Elect Clinton No. 2, December 14, 1992. Soe aiso Adam D. Thierer. “The Nationa!
Performance Review: Falling Short of Real Government Reform,™ Heritage Foundation Backgrosuader No. 962, October 7,
1993, and Donald J. Devine, "Why President Clinton's Reinveation of Government Is Not Working,” Heritage Foundation
Backgrounder No. 970, December 28, 1993.

1 The corpus of the Clinton‘Administration’s civil service proposals can be found in throe docunents developed by the United
States Office of Personnel Management (OPM): “Homan Resource Managemeat Reinvention Act of 1995 (proposed
Iegislation), Mxy 24, 1995; “Draft Specifications for HRM Reform Legisiation,” Jasuary 20, 1995; and “Report of the Federal
Labor Law Reform Working Group,” Janoary 8, 1994.

Note: Nothng written here is 10 be CONSItued as necessardy reflecting the views of The Heritage Foundation or 88 an aitempt
0 & of Minder Ihe passage ol any bil befors Congress



80

XWukenpohcnesonhmng., ing, and ing federal employees based on
idual merit and p
X Eliminate presidential “fouob ducing the President’s
hority to direct agencies and i eﬂ‘ecuvecommlomxheexecuuve
branch.

X Enhance federal agency and union control over sefting salary levels, leading inevi-
tably to abuse.

X Weaken long-standi fi " standards for men and women who
have served America in the armed services.

X Create a new role for federal unions that would undermine management authority
for defining and assigning work and lead to a more irresponsible federal bureauc-

racy.
Rather than adopt these regn '~, Is, Congress should take the initiative and re-

ally reinvent g using principles of sound That means C

must bcgm by defining the core responsibilities of the federal govemmenl nnd then act to

at the federal level for the As 4

ment authonty Peter Drucker observed in a February 1995 Atlantic Monthly article, the

most important part of “really” reinventing government is to define its proper functions.

Specifically, Congress should:

¢ Devolve power to the states. Congress should decide which of the federal govern-
ment’s existi ions should be retained and devolve the rest to state govern-
mcnls or the mvue sector. If new Members are serious about revitalizing the Tenth

d to the Constitution, which explicitly reserves all non-delegated powers

“10 the States respectively, or to the people,” they can do nothing less.

¢ Define agency missi For each functi ined for direct supervision by the
federal government, Congress must specify a mission that is simple enough to be
performed in a rational manner with the resources available.

¢ Privati functi For these ining functions, the g Of-
ﬁocofM.lmgmundBndgu(OMB) A-76wnmngsystemsho\udbemmad
so that ies can pr plans to compete against private bids for relevant
Igmyworkmaunewaompemmpmwdm

o/ Protect the merit system. The Office of Personnel Management (OPM) should
* prepere an A-76 competition plan for its own operstions, privatizing but also ensur-
ing its ability to provide leadership and protect the merit system, and then submit its
proposals to Congress for review. In the meantime, Congm.uhouldrepealthc
Ramspeck Act, which allows jonal staff to ci petitive hir-
ing process and burrow into the civil service.

v Establish responsibility. OPM should create 2 model “care-spoke-rim” organiza-
tion to provide guidance in agency implementation, including effective contract su-
pervision and management leadership, and should report to the President reganding
agency progress toward this goal. Moreover, Congress should refrain from cutting
the number of presidential appointees in the federa) government, thus undermining
the President's anthority to appoint his own peopie to carry out his agenda. Political
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appointees, not career civil servants, should be held ble for Administration
policy.
¢ Clarify rules. OPM should be ordercd i diately to prod 8¢ guid-

1 rod,

ance for an attrition-first g policy, including a possi-
ble personnel freeze and ptmeduru to protect the pension system from any abuse
of early retirrments and buyouts.

¢ Re-establish merit selection. OPM should be ordered to revise the Uniform Guide-
lines for Employee Selection Procedure to comply with the law on equal opportu-
nity and merit selection. It also should be required to submit these revised guide-
lines to the court and to revise all inations to ensure

v Make hlring rahonal OPM should maintain central and open administration of
j for cfficient hiring, in addition to overseeing classifi-
cation and pelformmcc management while conunumg the general Carter-Reagan

policy of d and

g igh

vV R blish pay for perfi Congress should reinstinute a di
rected pay-for-performance system-—this time for all federal mployees and fo-
cused on contract management-—that preserves the Carter-Reagan system of respon-
sible political and career executive direction and control, as well as appropriate em-

ployee consultation.
¢ Rationalize federal benefits. OPMshauldbemdemdlopmpamascnesofop-
tions for reform of the gov 's g making pen-

sion and other benefits more portable and competitive.

v End duplication. OPM should be ordered to prepare a plan to eliminate the dupli-
cate gricvance system (insofar as possible), replace it with a single merit system,
abolish appropriate supporting institutions, and reassign any affected personnel. It
should prepare a plan to simplify the appeals process by consolidating the cases,
functions, and staff of the Merit SyslmhotetmunBond ﬂnFedu-nl Labor Rela-

tions Authonty.lndlhefed:nl ight responsibilities of the Equal
_1" 4 r(l’ i

v Stop Clinton’s devaluation of ibifity. Congress i di
ately should le President Clinton's E i Order1287ldevolvmgesscn-
tial ponsibilities to labor- i This might be
lccomphshedmosulmplymmughanlppmpnmonsnder

v C lidate the g of federal OPM should be ordered to
prepare a plan to lidate the Office of Manag; and Budget (OMB), OPM,
and the General Services Administration into a new Office of Management, and to
submit this plan to Congress.

MAKING GOVERNMENT ACCOUNTABLE TO FEDERAL UNIONS

The Clinton Administration began its “rei " by
mgﬂmnh.ndwmnmndsofplguohednpebydnmdmgllwhdzml?erswzl
Manual (FPM). The FPM was a repository of laws, rules, and management guidance for the
federal workforce, put in one place for easy reference at low cost. Now evea Congress can-
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not obtain a plete copy of ali p lations and guid: P ] officers
confide that they have hidden their old copies fur ! bly secret ref
But what h when this ion of expens is gone? Despite all the me-
dia hype, this most publicized Clinton “reform" is merely a revealing example of counter-
productive new:

“Reform” is no g ofi R ization can, and ofien does, make an

organization weakcr and less efﬁcncnl A Cabmet agency can be eliminated simply by shift-
ing its functions to another department, but the result also can be even more ruinous, con-
fusing, and costly lation. Similarly, d izing can save or cost the taxpayer money,
depending on how much is contracted out and how many personnel are separated-—and on
what terms. And while devolving functions to local governments usually is more efficient,
d lization cannot be d de< upon to have this effect if it merely buries decision-

making deeper within a smglc large bureaucracy without any other rationale.

For President Clinton, “reinventing government”™ d a serious p
from the outset. The Administration wished to make government more efﬁcnent and reduce
personnel, but it had relied on the federal employee unions to get elected and could not af-
ford to alicnate them.” It was clear that these unions could not suppon. or even lgnore.
proposal to cut 252,000 personnel slots unless they g very in re-
turn.

Contrary to the Administration’s own staff dations, which were overruled per-
sonally by Vice huldem Al Gore, the White House decided o give the unions equal power
with g in “labor- ils” that would make the major management
decisions in agencies of the federal government. In addition, it was proposed originally thar
the unions be given an mvolunury dues checkoff from federal employees—without even a

for jons. While the White House was forced 10 retreat from
thesecondpmposl.l theﬁmwnoodlﬁedeucuuveom 12871, issued in 1993, mak-
ing the unions “full ¢ " with g in the assi and classification of
work and ing labor i to enforce this throughout the govern-
ment. A prmdenual “pumashlp councﬂ of umon and Administration officials was cre-
ated to make further g the proposal for invol y dues collec-
tion and union rep by card submissi m.her!hanbywcmballot

Following the 1994 election, the White House resurrected the council's recommendations
as part of a “New Democnl”iniﬁuﬁvetomformﬂxebummncy A Jeaked draft proposed
removing “dead wood” p | and giving agench S more “flexxblllty“ over job classifica-
tion, pay, hiring, and p o j y. No doubt
in recognition of the new Republican majorities in Conyess 'he mvolumu-y umon ducs
and card-submission plans were sheived and the more app g prop ighlighted.

3 For cxample, the Clinton Administration supported the repeal of kery provisions of the Hatch Act, which prohibited civil
servants from getting actively involved in partisan politics. See Robest E. Moffit, “Gutting the Hatch Act: Congress's Plan to
Re-Politicize the Civil Service,” Heritage Foundation Issue Bulletin No. 180, July 6, 1993.
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CLINTON'S PLAN TO REINVENT GOVERNMENT

In January 1995, the Clinton Admini i 1 d “draft specifications” for proposed
legislation to implement the Nauonal Performance Revxew (NPR) The draft generally fol-
lowed the National P: p Council’s ions to rei the “Federal Gov-

’s human (HRM) sy and p " Final

dations issued in May were diluted further in an effort to prevent dismissal of their core ele-
ments by a Congress now controlled by the other political party.

The Administration’s dations certainly would “reinvent” government as tax-
payers bave known it. But would they mnke government be more or less efficient and ac-
countable than it is now? The lyzes the ive order (the only
part actually implemented) and both lhc draft and fmal dati the latter b
they are now before Congress and the former b they bly still what
President Clinton would submit to a Democratic Congmss in the event one is elected in
1996 and he is still in the White House.

Undermining the Hiring Sy
The law on hiring in g is precise: “selection and ad should be deter-
mined solely on the basis of relative ability, knowledge and skill, after fair and open compe-
tition which assures that all receive equal opportunity.”

thlevhlsngmouslegdsundudlsoﬁcnshnedm ice, the Clinton d
tions would legitimize present g " and age new ones that
perly use other iderati Agencies would have the explicit power to appoint in-

d.mduals non-compeuuvely to any positions designated by the Director of the Office of Per-
sonnel Management as “shortage” positions or as requiring “exceptional qualifications.™

Govemnment unions long have sought to bargain over so-called crediting plans and to re-
place legally established knowledge, skills, and ability criteria (KSAs) with seniority or
“qualifications™ or on-paper educational attainment criteria. Ethnic and gender affirmative
action criteria have boen used for years to skirt merit selection requirements. Under the
Clinton proposals, OPMwmudmmmummmnduds—wmchdnClmlmdnnpmws.ls

specifically provided and the final ones imply —that ies could “aug: " all g

these other criteria possibly to dominate the KSAs.

'['lwdnﬁpmposa.lswouldhlve llowed agencics “to d i Juatj
and other p "mdeven“whend:yneedlomnwnce

jobs,” thuebyehmm-nngpwedmdmuﬂowfmopmmmpeunonﬁuwouldcﬁma
long-time goal of the federal union leaders: to give first consideration (“sequential consid-
eration”) to bers of their own bargaining units rather than allow open competition
among all American citizens who apply, as called for under present law.

Most seriously, the final Clinton p Is would provide an al i k
un&rwhmhandndnﬁforponmseouldbephcedm“quhtym basedonlev-
elsofquuhﬁcmmnﬂn’hnmdmdudmul‘hudﬂummlmvelbdnynnhnpmd

ion based on individual merit. Veterans also would be placed within these
quality groups, with the individual protections to which they are now entitled limited ac-
cordingly. ’




84

Vctcrans prefcrence in hiring and promouon would be diluted further under the recom-
dividuals in other disabled categories, including alcohofism, drug de-
or mental d ion, would be given the same preference as those who have
bome the brunt of battlc in military service. For lawyers, it would be eliminated entirely.
The greatest plaint among or ions is that federal agencies do not follow
the OPM regulations on preference closely enough. This situation would be aggravated, not
helped, by devolving the examination process further to the agencies and placing individu-
als in group categories.

A second set of proposals under the hiring section would reclassify termporary appoint-
ments as “nonpermanent.” Such employees would be placed under union grievance proce-
dures (after one year), would be allowed an advantage in peting with outside appli
(after two years), and would receive fully paid health insurance and retirement coverage (af-
ter a year) and within-grade increases (as earned). The practical effect would be to remove
many of the flexibilities and lower cost aspects of temporary employment and make it less
attractive to hire temporaries.

The stated purpose of hiring reform is to strearnline the government's *“highly central-
ized” system. The recommendations are portrayed as deccnuzhz.mg authority to agem:les
But hiring for 85 percent (over 700) of the g s ions already is d J
ized 10 the agencies, except for so-catled fi The final recom-
mendations would allow these also to be decentralized even t.hough they are less costly, and
can be fairer and more effective in determining merit, when administered by a central
authority.

The Clinton hiring i '.;...; thus would the i of individuals 10 posi-
tions without the competitive KSA ired by law, would weaken individual
merit as a principle in civil sa'v:ce ping candidates into “quality cate-
gories,” would erode the exi specnl app nt status for and would limit
the ﬂe:ublhty of temporary appoi Some other technical dations could be

i ding one ding the probati Y period up to three years—but the pro-

posed reforms hlrdly would reinvent merit hiring in any positive sense.

Decentralizing Classification Authority

The Clinton reforms would give OPM, federal agencies, and unions sub ial control
over pay, reducing the authority of Congress over this critical personnel matter. OPM
would be directed to establish its own criteria for pay classification, thereby abolishing any
statutory definition or control. OPM would set criteria to “broadband” existing grades, but

ies could impl their own sy without prior approval from any central source

—except, apparently, a labor union through the labor- g! blished by
the executive order. On the positive side, the dations would make ly auto-
matic “periodic step” (within-grade) and “additional step” (quality step) increases contin-
gent upoa perfc although agencies would base their md.mdual pay decisions on per-
formance appraisals devel ’bythe‘ bor-

OPM'’s power to revoke agency classification authority when abused by management
would be repealed, as would the requirement that it review the classification of positions,
except when such review is requested by the employee. In other words, unless OPM itself
desired 10 undertake a review, it probably would be done only to increase the pay grade of
an employee, since no one lly lains about receiving too high a salary. OPM
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could still review systems for compliance—but only to direct corrections, not to force them.
With OPM relieved of the obhgauon to assure quality, there would be less supervision of
ion and a vastly i 7 | for abuse.

The practical effect of the Clinton classification proposals would be to transfer authority
over pay increases (other than across-the-board general pay) from Congress and the Presi-
den( to agencies and their unions. Each agency undoubtedly would create expanded internal

and additional control sy . thereby also creating a need for more staff, The
Presldenl. OPM, Congress, and !hz taxpayer would be asked to trisst the agencies with pre-
cisely those decisions it is most in their interest to abuse.

Eroding Performance Management

All presidential or other g id dards of job performance would be elimi-
nated under the Administration's plan and repl! wuh performance standards blrgnmed
between agency management and unions. Collective bargaining would be i d not only

for the design of work plans for all employees, but also for setting what work is expected of
each individual, determining whether those standards are met, and establishing how the
work is to be assigned. Agencies would be required to create award programs to provide in-
centives for individual or group achievements, with the nature of the awards process also
The proposed reform most heralded by the Clinton Administration would allow agencies
temponnlyloreducetheplyofpoorpafmrsfoumodnotmexceed 120 days. The
h:ddenlgendlhesmm g prop liminate “dual track™ actions
against poor perfi ending perfi (under Chapter 43) and allowing
only disciplinary-action removals (under Chapter 75). This one change would vitiate the
performance managemeat reforms of the Civil Service Rcform Act of 1978, the whole idea

of which was to introduce a fair but d d procedure (subject to appeal)
wullowmmovalordmdofpay fofm:-:-J without having to resort
and cumb procedures (including labor gri
andlweals)
This reform would undermine the ability of the President or his ives to man-

-gellrexemmvebnuhlflheymnuuthmdnﬂs.ﬂwymnotmgeurﬂmmge-
ment policy. The proposed change would not return to the stafus quo ante. It would impose
collective bargaining not only over the standards of work to be performed by employees—
which some might accept as reasonable—but also over the performance of the work itself
and all disciplinary procedures under it. It would realize in law the promise President Clin-
ton made to the labor leaders in his executive order: that unions would be “full partners™

wxlhwwrmmmmngm;lhﬂeduﬂ For all practical purp the
President, his top appointees, and Congress would be relegated W the role of outside ob-
servers.

Weakening Management Rights

The number one goal of federal union leaders has been to weaken the strong “manage-
ment rights” securmofheudmt!unmyCanersvaﬂSemceszonnAclofwnThe
Clinton proposal would eliminate both the “permissive” right to decide appropriate staffing
levelslndthcoomlhryrighltodecidehowworkismhepufomd.mexecutivecrdcr
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simply directs management not to exercise this right; the proposed change in law would
climinate it as an option for any future President.

The management rights provision of current law would be replaced with a “good govern-
ment standard” under which agencies are “obligated to bargain collectively” over how all

work is to be performed in the federal go: (includi: muchaf(‘ gress). The ex-

ecutive order would establish fabor- 2 “par hi as

well as a go ide National P: Councxl and would cmalc m agency- levcl
hip council of g and unions 1o d P agency p and

affecung conditions of employmcnt that are binding on agency components and burgammg
units subordinate to the council.” Under the draft, appeals to any “statutory third party™
would be disallowed; decisions of the joint labor-management councils would be final.

Clearly, under l.he Cli.nlon posals, labor- ils would make the major

even for such essential functions as how many em-

ployees are to perform work, how they are to be compensated, and how the work is to be
performed, would be by committee. It is difficult to see how this would improve efficiency.

Limiting Presidential, Congressional, and OPM Oversight

The role of the President and his managerial right arm, OPM, under Clinton's proposed
reforms is ambiguous. While one of the principal stated proposals is decentralization of
management authority from OPM, the agency would retain some type of oversight author-
ity. Indeed, under the alternative personn:l systems proposal, OPM alone would have the
power to apps even sy dically different from the one contemplated by the pro-
posed new law. It would be obliged on)y to “notify” Congress of departures from the pre-
sent proposals, althcugh any change would have to be req d first by a labor- g
ment partnership agreement.

Under the Clinton proposals, OPM could order comective classification action but no
longer could revoke the authority. In other words, an agency could continue classifying

while not in pli OPM's only enf power would be informing the President
of violations “involving agency heads and directing corrective action.” Thus, while thc ef-
fective power for p would be ised by labo; -

tees, the responslbrxhty would still rest with the political appointee headmg the agency, en-
forced by the President.

The President’s OPM Director could try to persuade or dissuade agency heads, but none
of them would have the power to le the labor. Nor would
OPM, the President, or (under the draft) any other “ suxu(ory third party.” The only enforce-
ment would be for the Chief Executive to remove his agency bead from office.

Unable to order agency compliance, or even to set prior presidential standards for per-
formance, the OPM Director would be ignored-—except by an annoyed President, notified
when the abuse reached the level of a political crisis involving the resignation of a top offi-
cial, or by an aroused Congress looking for a scapegoat. Neither Congress nor the Presid
would be able to hold responsible the labor- 8! i making the real deci-
sions.




87

HOW TO ACHIEVE REAL REFORM OF GOVERNMENT
MANAGEMENT

A reform supposedly meant to create “high performance government” thus would permit
unions and management councils 10 make the major decisions without having to shoulder
any responsibility—and at the expense of those with legal responsibility for performance
and oversight, Insleud of iemvenung g Clinton’s proposal would make things
worse by f )¢ hip to i and unions and assuring weak executive
leadership. Mamgemenl expert Peter Drucker argued as early as 1985 that building “en-
uepleneumi mnmgemem mlo pubhc msmuuons may be “the foremost political task of
this g " The Admi posal ignores this challenge to improve en-
lrepmneunal performance. Instead, it budds more bureaucracy.

Given the strong public support for more efficient and more accountable government, it
would be a breach of Congress's ht responsibility to accept President Clinton’s radi-

calplln simply to appease union leaders. mChnlonmformwouldnnketheuskof man-
gthehmucmcyevenmomdiﬂiadt“ b of(‘ g herefore must provide an

g Todoso, h A dwy mus! master !he de-
tails of b ic administrati P '“,wben fi uscwnnsinwaysl.hn!con-
found d ding. For b lization"” makes perfect sense in the

private sector because the profit-and-| loss bottom line clearly signals whether devolution
has gone too far, endangering profitahility or even survival. Devolving functions to state
and jocal governments aiso makes sense because local voters can sort out the details more
easily and fire elected lower-levet officials if things go wrong.

But d lizing p 1 I'e decisi umlllyjustsmﬁsl.hemﬁmhcuvny
from ive and ional ight. G , it creates less responsibility, not
more. ubormmgemtcmmcds.thtycucles,andywpmmngement ideas can be
used in government, but only in limited ways and far less than is possible in the private sec-
tor. These methods can increase quality, but they have the offsetting cost of delaying deci-
swnsOMyﬂnknuwledgethnpmﬁumthmmnedfmadeasimmthepnvmsectm
and that decision is made ultimately by top pDota
wnlhnopmﬁtmechlnmmhmldellys.lmluueofmﬁmbeeomesﬂnmlz

BACK TO BASICS: THE PRINCIPLES OF REAL GOVERNMENT
REFORM

Government is very different from the private sector. In his classic work Bureaucracy,
the great Austrian economist Ludwig von Mises showed that government management is
more difficult precisely b lncksthepmelymmandbouomhnelhn
fomucuonmlmrka Pmescanumphfy by cing them to one
overriding question: lsdzumlmnhngnpmﬁt’nutgommthunosuchnmphfymg
device. It is theref ] to und: d the different g princip q
for government administration.

Lodwig von Miscs, Bureaucracy (New Rochelle, N.Y .: Adington House, 1969). The work was published ariginally in 1944.



Principle #1: Keep the mission simple.

In 1971, responding to desp pleas for assi; following massive loss of life and
property in a series of hurricanes i in th: 1940s, the Army Corps of Engineers had turned
103 miles of dering, fested Florida swamp, the Kissimmee River, into a
56-m|le canal system that pmcwd local cmuns from floods by utilizing the most modern

lly op d locks available 1o ing science.

Eleven years later, in 1992, Senator Bob Graham (D-FL) threatened President George
Bush with the loss of Florida's support if he did not agree to re-route the Kissimmee canal
back to the original “river” at a cost of almost half a billion dollars. And who was to do
this? The same Corps of Engi which und: dably did not like the idea of destroy-
ing its masterwork canal and tuming it back into a swamp.

1971 was the era of “can-do government,” and the Army Corps of Engineers was the gov-
emment’s best. Only the Marine Corps, Federal Bureau of Investigation, Social Security
Administration, and Forest Service were in the same league. All had mastered what James
Q. Wilson, professor of management at Harvard University, would identify as the essential
ingredienl for administrative success in government: a simple, clear mission with an imagi-

native leadership dedicated to that mission. Gow works if it keeps its mission sim-
pic and conunuously drives that simple message home to a cadre of dedicated employees.
Each of these agencies had an big: sense of missi its founder made

certain that his legacy was ingrained in his troops and communicated to all new recruits. It
was, as Wilson stated in his book Bureaucracy, “as if they felt the ghosts of Sylvanus
Thayer [Corps of Engineers), Arthur Altmeyer [Social Security Administration] and Gif-
ford Pinchot [Forest Service] looking over their shoulders.™ Like the other two—J. Edgar
Hoover (FB]) and Commandant John Russel} (Marine Corps)-—they made govemment
work.

In the intervening two decad: issions have b enormously more
complex. What made the Corps of Engineers efficient was the ability of its single-minded
engineering mission to withstand changes in the political wind for over half a century. What
made it great was its pride in creating engineering masterworks. When the poliucal fnshlon
changed from dams, hrydroelectric power, canals, and flood p ion to envi
it was clear that the mission would have 10 change. But good government management re-
quires simplicity of mxsslon. and the Corps is crlckmg under the ambivalence created by
trying to absorb lism into its engi g ethos.

The same is happening to the other elite agencies. The Sociel Security Administration
(SSA) was unmatched when it processed claims for elderly Americans; when Congress
gave it supervision over disability, its “pay fits on time and y" ethos broke
down. Deciding bow old one was and whether one had contributed to Social Security were
simple matters, but evaluating medical evidence was often subjective and very difficult.
Giving checks to some and not to others scemed unfair in the SSA culture.

5 Jumes Q. Wilson, Bureancracy: What Government Agencies Do and Wy They Do It (New York: Basic Books, 1989), p. 110.
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G i were fine at ging their domain until economists, engineers,
and conservationists were forced into the Forest Service by Congress, bringing with them .
different definitions of “forest yield” based on their own conceptions of “good” forest man-
agement. The result: divisions were created that confused the Forest Service’s mission and
restricted its performance.

Even the FBI's ethos of clean, professional, and straightforward investigation was trans-
formed as the Bumu was pushed more into drug, mob and gang investigations, all of

which require d | work and hods. The result: the bloodshed
at Waco and Ruby Ridge.

The paradox is that liberals in Congress and elsewhere who wish gov todoall
good things are the ones who destroy its lblllty to do 0. Govemmem can work efficiently
only when relatively few things are assigned y to & few institutions with suffi-
cient esprit de corps to do them well. B the Found d d this, they created a

system in which responsibility was divided between levels and branches of government,
and between private and public sectors, so that the work of society could be administered
more effectively.

Principle #2: Keep national functi jonal.

American governmeat bas strayed far from its federalist roots. Beginning with Presid
‘Woodrow Wilson's Fair Deal, mddmngWorlquLlnexpeﬂfedcnlbummncywls
created that has continued to expand its powers. A temp in state g
mdhmmsﬁnmdmngtheDewunmmoflhel%&hdlohuxdeannklmD

RooseveltsNewDulmdmdnmc pansion of the national "s position as
inent sector of American socicty. With Presid Lyndon B. Johnson's Great Soci-
etymthel%Os.!hn ional g was g almost one-quarter of the nation’s

loulwealthmdcxucmngmguluuyconuvlwenlmﬂeveryaspectoﬁhcewnumymd
society.

Even before the 1994 election, a serious public reaction was developing. Veteran Wash-
ington Post columnist David Broder noted that “federalism issues are back on the national
agenda in a serious way.” Governors were bargaining with the President and congressional
leaders in a way not seen in years, if ever before. The original federalist idea was to specify,
primarily in Article I, Section 8 of the Coustitution, the powers of the national government
and to leave the rest to the states or to the people. That idea, specified in the Teath Amend-
ment, largely di d from court decisions after the 1930s but now seems to be under-
going a serious revival that extends into actions of the post-1994 Congress and even into re-
cent court decisions.

The discussion on welfare policy reform, for ple, has ch d d 1l
the 1994 election: Nowbuhpohucalpumumouﬂnddmguchuhamshowthmdnue
to decentralize power. There are serious proposals to transfer many of the major welfare pro-
grams, such as Aid to Families with Dependeat Children (AFDC), pubhchotmng mdeven
Medicaid, to the states. Members of Ci and even the Presid
whmhﬁmmnhouldheperfonmdbyﬂwumﬂ,m orlocalgovemmemsmdwhlch
should be performed privately, based on constitutional grants of power and a rational




division of labor.5

Functions properly performed by the states should be transferred back to them, together
with a corresponding federa! income source. Devolution to the states, and through them to
local communities and the private sector, promotes efficiency by simplifying the work.
Both the traditional constitutional grant and James Q. Wilson' smodern administrative Iogu:
muesuhnmuulﬁmcuonsbehmmdsomntheymbe d well. In a comp

dent world, it is j to de- large b ! in both the

pubhcmdthepnvuesecwrs to keep themn from being overwhelmed by red tape.

Principle #3: Get seri about,' ti

Once the new, i | 's functions are set, a budget can be de-
wsedanddemmonsunhemndengudmgwhﬂshmddhedonebygovmm(empwym
lndwhnshmldbeoonmcwdoutto!hepnvmsecwrGovmomlndm.yorsauussthc
United States recognize the reduced costs, greater efficiency, and imp

that flow from contracting work out to the private sector lnd uuhzmg other forms of privati-
zation. Heritage Foundation analysts have identified hundreds of billions of dollars in fed-
eral assets that could be put to more efficient use in the private sector while increasing fed-

cral revenues.”
Still, unhkzchldemmvesulowcrlevelsofgovnumlormonnladusmmhﬂ
countries, no recent U.S. President has given g out and other forms of privatiza-

nmthewp—levelmmnmtheymhwinmmmdapmsﬂrpredmubkmns-
tance of bureaucratic interests. The current U.S. program exists as a neglected backwater
within the Office of Management and Budget and receives almost no support.

One reason so litte is contracted out in Washington is that the OMB A-76 procedure for
comparing government and private costs for the same work is skewed toward having the
work done by g Federal pensions, for ple, are badly undervalued and under-
state the cost of g The procedure for comparing costs needs to be
mfonnedlfﬂutoheofmyrulvﬂuemdec:dmghowwotkshmﬂdbeulouled

Another reason is that not enough atiention has been paid to winning, or at least neutraliz-
mg.federdemphyuwmt&vm;mofd:envmpﬁommnm;mntomm
and employees who pr d services, to employees who agree to shift with a
function to the private sector, and to those who remain to oversee the operation, for exam-
ple, can reduce employee opposition. The more or less moribund FED CO-OP program—
designed to give shares in private firms to federal workers who assist in making the transfer
—should receive greater attention. Indeed, the whole work of coatracting out and contract
must be reorganized in a new and more rational manner.

6 hnudunnﬁmﬂmmﬁmmhmu“kﬂﬂgﬂlﬁnhthmmw
G ” Heritage kgronder No. 1014, January 16, 1995, See also Ronsld D. Utt, “Closing Unneeded
and Obsolete Independent Government Agencies,” Heritage Foundation Backgrounder No. 1015, January 25, 1995, and Scott
A Hodge, od_, Rolling Back Government: A Budget Plan to Rebuild America (Washington, D.C.: The Heritage Foundation,
1995).

7 See Hodge, Rolling Back Government. Sce aiso Stuart M. Buller, Privarizing Federal Spending: A Strategy to Eliminate the
Deficit (New York: Universe Books, 1945).
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Principle #4: Get serious about performance management.

The new workforce must be orgamz.ed properly for a contractor-based systcm Actually,
contract employees are already p perhaps eight mitlion, pared to the federal
govemnment’s two million civilian employees. Millions of state government employees also
implement federal rules. No one knows the total number or is in a position to manage it
properly. Government is still organized as if it were the 1930s.

A pew “‘core-spoke-rim” orguumoml structure must be created. Core federal employ-
ees would be expert, highly comp harged with setting plans and manag-
ing the contractors who perform most of the work on the rim of government. In between,
spoke (temporary) employees with few benefits and little or no job protection would be
used in cycles demanding more work than the government’s core emplayees were able to

perform.

This is where the Clinton reforms go most astray. Rather than increase mmngenal flexi-

bility, they would expand the b 'y by layering labor- £ at
multiple levels of administration and crealc more p _.,‘ 0y by granting pro-
tected status to formerly temp mp} Thcy ily divide central responsi-

bilities, funheruwoumgmgduphuuon of work within agencies. They also ignore the nega-
tive effect on pension flexibility. Even a larger permanent workforce would be more mobile
if pensions were made fully portable, like 401 (k) plans in the private sector; no employee
would have 10 be tied for 30 years to a job that has become obsolete and that he or she has
come to hate.

One of the principal advantages of is that it ds perfe
Rn&crthmkaveplychmﬁcmonlndply-forpcrfmmmm:memmofhborm
agement committees, OPM should be i d to to G

syncmmnmwndsbothuwnpmdmuﬂmmmpmhmuhnlsonumemduspac:-
fred. Classification should be broad-banded, but only under congressional rules and tight

OPM supervision to reduce the normal ofT s (:hownul

studies already conducted) to push ily. While employee and

evenumonmpu(ueusenmlﬂnﬁnllbcmonsoughlwbemldconmmon-mwmphsh-

meat grounds by top agency management under the supervision of the President.

Principle #5: Get serious about merit.
Beauxlmundnmmﬂinglymnrequunhlgtetthtypemnememployee it

is imp 10 restore selection besed on dge, skills, and abilitics. OPM should seek
i diately to end the th consent decree, m!ﬂedmlhelmdaysonhe(hnnm-
istration, that abolished its Professional and Administrative Career E:
(PACE) for competitive selection of superior college grad and replaced it with a cre-
dentials-based system requiring that blacks and Hispanics be hired in proportion to the num-
ber standing for the inatjons. The decree was to last only five years but already has

placed the federal courts in control of hiring under non-merit requirements for 15 years.

There is a reason for centralized hiring. General ability tests like PACE are better and
cheaper than any separate tests for particular occupations. Unfortunately, however, the fed-
eral courts have ruled that such tests raise the problem of disparate impact against racial,

" ethaic, or gender groups. While an argument might be made for some temporary form of af-
firmative action to assist victims of previous discrimination, 15 years without a mesit entry
examination certainly deserves some notice and redress. The courts have agreed to review

13
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the decree if the Uniform Guidelines on Selection Proced are ref d. This challeng
must be accepted so that federal hiring once again comports with the law requiring selec-
tion based on knowledge, skills, and ability (KSA) criteria. A central agency like OPM,
with the knowledge base to take on the job of updating PACE, should be assigned this re-

sponsibility.

Centralized ining for itions is still required by law. It also is cheaper.
OPM has been shown to select employes at between $10 and $15 less per applicant than
other agencies. Core-and-rim org: has other ad ges. In general, it takes less hir-

ing and fewer personnel resources for a small core of skilled professionals to manage a
larger number of temporaries and contractors with a single mission focus.

Just as the law requires that hiring be based on skills, retention and reward are supposed
to be based on good performance. The Clinton reward and disciplinary systems are to be op-
erated with substantially greater union involvement. Indeed, the apparent purpose is to shift
totally to labor m.magement control and union gnevance review. While intelligent mecha-
nisms for employ ment can be devised, there is no prospect that a public-sector,
union-dominated system like the one env:swned by the Clinton reforms will Jead to higher
standards of performance and more action against poor performers. Unions do not thrive by
being tough on employee performance or discipline.

True lnbor reform requires an entirely different approach: eliminating the expeasive and

d ve gri system and blishing a true merit system. This was the justifica-
tion for creating a civil service in the first place It is what President Carter desired before a
union-dominated Congress forced him to compromise and create the present system. That
abuse of power can be corrected by substituting the Merit Systems Protection Board
(MSPB) appeals system as the exclusive remedy. The m—ponsxbmus and staff of the Fed-
eral Labor Rzlanons Authomy and the federal g ponsibilities of the
Equal Emp) y C issi should be merged i mlo the MSPB to provide
2 “one-stop” nppuls pmous OPM should devise a plan to mugme these functions under
general merit system principles and then submit this proposal to Congress and the Presid.

Principle #6: Get serious about t
President Carter's 1978 refi gave political i the tools they needed to man-

age the bureaucracy. President Ronald Reagan u-nplemled and advanced these same
tools. For a few years, it worked. More was accomplished with less as measures of produc-
uv:tymausedandpersonnelwmanaBunhethrustomxeCJmtonmfnmulsmremove
authority from the political and career tives responsible for better under
the Carter-Reagan reforms and transfer it to labor-management councils. The deliberate
weakening of political control is a long-sought goal not only of union leaders, but also of
career manager-dominated groups such as the American Socmy of Public Adnuruslntwn
A recent Brookings Institution study, typical of the Washi dset, sug-
gests cutting the already minuscule number of polmcal appomtee positions by one-third, In-
credibly, Congress has incorp d this proposal in its budget msoluuon thus advancing
the political agenda of Washi 's b

8§ See Devine, “How to Cut the Federal Bureancracy
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Without politicat leadership, when the President gives an order, there is no reason 1o as-
sume anything will happen down the line in the federal bureaucracy. That is why respoasi-
bility i in current llw lesls wﬂh (he political agency head. In a perverse way, the Clinton rec-

this by proposing to transfer power to labor-management coun-
cils, The recourse against a.buse however, is the political agency head. Democratic govern-
ment, at some level, must place responsibility in the hands of political appointees repre-
senting the elected executive.

The Carter Administration's reforms gnized this | reality and
moved msponsnblllty down the management chain—through successively lower levels of
political , career , and g o where the work was performed.
All was bound together with a g di d perfc isal and reward sys-
tem to implement the policy set by the President under the laws of Congress Employee
work groups and organizations can be useful in some situations, and managers should con-
sider employee input and needs. But effective g quires strong
agency leadership in the tradition of Thayer, Altmeyer, Pinchot, ‘Hoover, and Russell,
backed by effective oversight. Though these men came from the career ranks. they were ef-
fective in political positions with the support and supervision of the President. The more the
mission is simplified, and the work d out and rationally organized around perform-
ance criteria, the more such leadership is possible.

It is expecting 100 much of submdmm career euclmves and union leaders to make pay,
hiring, firing, and ti pendent of political executives repre-
senting the Pmudc.m. Only polmal app b their come from the
President, not the career civil service system—have any mce%nve to resist the dominant cul-
tural pressures on management not 1o make tough decisions.” Turning control of these ex-
ecutive decisions over to unions makes even Jess sense. lnnnenvimnmentinwhichl.hepub—
lic is demnanding less but mare efficient g their whole purp ins getting
more government positions at higher comp ion for their b

The Clinton proposals would meke things worse. The solution is to return to the Carter-
Reagan reforms and make them work; and they can work with intelligent and dedicated
leadership operating under sound management principles.

MANAGING THE GOVERNMENT: THE FUNCTION OF OPM

‘Whatever direction management takes in the future, it is clear that the federal government
will be smaller and that p 1 will be reduced. President Clinton ded a reduc-
tion of 252,000 positions, later increased to 292,000 in order to fully fund the 1994 crime
bm.NwMﬂpmmummmChmwhufmwmmmm

own p 1 plans. The alternati umhveaptwdmunﬂydlmedundagamymple
me:md plan to the process effi A g to sound buman resources manage-
9 See Patrick Korsen, *Why Congress Shoald Not U ine the Presidential Power of J " Heritage F

Backgrounder No. 1044, lnlyiA 1995.

10 Foran

of political in the federal burcsocracy, see Robert Rector and Micheel Sancra, eds..

Steering the Elephani: How Washington Works (New York: Universe Books, 1987).
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ment principles. This is the purpose of the Oﬁ'we of Personnel Management: to help de-
velop and to ge B! P 1 priorities set by the President.

As Chief Executive, the President has the ponsibility to “take care that
the laws be faithfully executed” and is given subordinate officers to assist in that lask One
of these officers is the Director of OPM, responsible for “administering and enforcing the
civil service rules and regulations of the President.” Most of OPM's work could be (and
should be) contracted out—but not its job of helping the President manage the vast federal
bureaucracy.

By forbidding the Director or the President from issuing government- -wide performance
dards, the Clinton proposals undermine the President’s ional right to 2

the executive branch. By wansferring management rights from agency political heads, the
OPM Director, and the President to labo ils, they strike at consutuuon-
ally protected executive responsibilities. By granting agency labor-
the ngb( to design and administer pay classxﬁcanon. testing and hiring, work allocation,
and perf y they subvert the authority of Congress and the
President 10 set basic licies for the administration of government. They
would deny the Director of OPM the tools needed 10 assist the President in managing the
government. Decentralization to agencies should be the operational model, but it is essen-

tial to retain some central direction and ight by the President and his i such
as the Director of OPM.
1t is irresponsibl for the ive branch not to devise the oullme of a eenlnl plan to
1 reductions. OPM-—p ly stll p g the neces-

sary buman msoumw mlnngeml skills—should be a central part of that responsibility. It
need not micromanage. Without incurring major oosls or mh.ﬂ)lung lgency flexibility, a

plan could be effected h ly by basing p d: “attrition first,” as was
done in the carly Reagan years. lfneeded a total ﬁeeushmddbemurly.wnh exceptions
only for critical skills and ial functions. To keep ies from sub g this proc-
ess, it must be monnmed eenlnlly by an expen. clcarly focused personnel agency led by an
official gly d to the Pn 's p goals.

Some might :xpea the Office of Manlgemem and Budget, within the Executive Office
of the Presid these ji But OMB has neither the special
skxllsnonheclelrfoals I to this mission. B the budget, not personnel man-

ily domi its perspective, OMB anal the cost of personnel, not

mdedmfﬁnglevelsmdshlls mdnotwmnheovenl]obpcuveoﬁeducmgb\uuuqlcy
and increasing efficiency.

The Office of P ! M by can devise a government-wide plan. It
has—orcanngun—dnknowledg:ohgencyopumonsnmdmmasuuemqm
ments. Through its special pay rates program, it can determine the need for specialized
shﬂsandpmvldethemnsmwcmemzm Thus, under a modified personnel freeze, OPM

could evi agency req for P

The best answer, however, and one that could save substantial funds, would be to merge

OMB, OPM, and the General Services Administration (GSA) into a single Office of Man-
(OOM), s d ‘bytheGnoeCommlsmmdmhcroumdeevnlumons.

This also would allow the 1 function to receive approp
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Reducing Personnel. Reductions in force (RIFs) and furloughs should be utilized only
when needed to keep costs within budget or to assure lower long-term costs. If RIFs are

usedanu—nslheywlllhnvelohel.fomnn p are d-—the gov
sbouldldopnhekugm" jini prop and base employ ion during
ing more on perfc than on the current seniority-d d weighting proc-

ess. llso should limit so-called “bump-and-retreat” rights, under which employees are
“bumped™ out of the service by higher-level individuals with greater seniority who are over-
qualified (and overpaid) for the lower-level pasitions.

Modifying existing practice not only would cause better workers to be rewarded and the
work product to be upgraded, but also would mean that women and minorities were not af-
fected disproportionately affected by RIFs simply because they tend to have the Jeast senior-
ity. Nor do so-called buyouts make sense. Giving an employee $25,000 to retire, in addition
to what it costs at the time, mmmlywthecmttothemmmmsysum Ulti-
mately, increased costs lead to more than M , @ “core” em-

ploymen( emphasis relies on an expert workforce, and buyouts mduce the most skilled to re-

Using Attrition. By following the Reagan Administration's guid hasizing attri-
uonwhdenﬂwmgwmmslndﬁnloughs.nshotddbcpowbhmmmmmmenega-
tive effects. Over 90 percent of the Reagan reductions were achieved by attrition—and
mlnyofthosenﬂectedwuemovedtooﬂrrpmmonsﬂ:roughnnewlymmmmdplweml
prog.am. By contrast, during the Eisenho Ad the only other recent admini-
stration to reduce the bureaucracy by any comparable size—almost 90 percent of the cuts
were achieved by firings.

Any rational reduction in ] requires a plan that is both flexible and compreben-
sive. Admmmmvenvmp.thm;hoﬁmnh:edasuoluhon also must be part of any
overall plan. An “atirition first” policy is the first step toward an efficient solution. Benefits
also must come under budget scrutiny in this era of limited resources. For example, federal
retirement represents four percent of the budget going to relatively few people who, while
they should not be unfairly disadvantaged, enjoy carlier retirement and more generous bene-
fits than all but a handful of their fellow citizens.

Wlthmnmuoubleuformﬂm ble ones will be imposed. Fe ly, rea-
hes do exist. A relatively modest pensi reform, for ph could limit
fumwn—ofhwngmmtbmmmdoﬂnmmofﬁew&cuntymu
increase. In addition to being more equitabie across different federal pension plans, this
could save $20 billion over five years. Increasing the retirement age past 55 over a period
ofmmunwmyhﬂm:mMmMchnpmghwubemeluﬁ
ptive to the force and inty could be implemented for new employees. Other
mehbm,hnmlmhbommldmthmﬁvm-govm
wide perspective if anything rational is to be accomplished.
Taxpayers are demanding real reform, and personnel policy must be part of the necessary
re-evaluation of goverament. Total personnel costs equal 13 percent of the budget, and over-
head adds another 4 percent. This is not the time to decentralize to labor committees and
hope that all turns out well, as the Clinton reforms would do. Only en aggressive, centrally
managed policy can insure that real reform takes place.




CONCLUSION

The national g badly needs rei ion, The career managers and public ad-
ministration associations would retumn to the pre-Carter system of decentralized authority in
the hands of career mlugets.'l‘hc unions and the Clinton Administration propose to decen-

tralize authority to labor g i But the best solution would be similar to
the Carter-Reagan refor placi ity and responsibility i the hands
of the elected President and his lppomled and career team, limited by the protections of an
enforced merit systcm Unfi . some of the ials of the Carter reforms
were ised to assure p ge, the government has two personnel systems operating

together. A true reform would complete the reorientation toward performance management
begun under Presidents Carter and Reagan by ending this anomaly.

President Clinton issued Executive Order 12871 to implemenl part of his reforms of the
civil service by decree, pnmanly by ordering agency beads to ignore managemem rights in
labor negotiations and ils “as full p
with g " in areas nol forbidden by law. Even with ns powers limited by its re-
fusal to change the law, Congress will be able to see how well these changes work. So will
the taxpayer. The presidential veto and Mr. Clinton's desire to satisfy the unions probably
make any alternative reform most unlikely under the present Administration. Setting out the
requirements now, however, will help prepare the way for future reform.

An expert, core workforce will demand merit system hiring, based on skills and open to
all, with reasonable preference for those who have served their country honorably in the
military, Sufﬁ.ng will need to be flexible: a small, ing core, tem-
porary fl ing with d "andmostofthewarkpcrfmm:dbycomnc
tors. Job classification should be made more flexible but must be mamloted caufully Per-
fi should be evaluated under mutually defined but jally d
directed and run by strong executives pursuing a simply defined mission and responsible to
presidentially designated agency leaders, all subject to oversight and review.

President Carter tried to esubhsh such a system in the Civil Service Reform Act of 1978,

and President Reagan i d its p based system in 1981. This included de-

lizing most r and i functions to the ies and their responsi

bie chxefexccuuves,wh:mlh:ynowmde under the genenlmpcmsmn of the President.

'l'thhnwnrefunnswouldrclyon"“- and d lize further,
g P lead, ip and effici d at great taxpayer cost.

So far, Clinton’s emphasi: has dered f ble media
mmtofmﬁmnwouumkemmwmmmﬂwymwmmchﬂ
lenge to Congress is to “rei effectively by devolving functious to local

govemnments ts and the private sector lnd by intelligently restructuring and reforming the re-
maining federal functions so that they are conducted more efficiently and at lower cost.

It cannot be completed overnight, but true reform must begin now. A people demanding
smaller and more cost-effective government can accept no less.
Prepared for The Heritage Foundation by Donald J. Devine

Donald J. Devine, Director of the U.S. Office of Personne! Management from 1981-1983. is an adjunct
scholar at The Heritage ion and a
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Mr. MicA. Thank you, Mr. Devine. We'll turn now to Ms. Horner.
Welcome.

Ms. HORNER. Thank you. Thank you very much, Mr. Chairman.
I'm very happy to be here today and, if I may, I would like to sub-
mit my written testimony for the record and make a brief sum-
mary.

Mr. Mica. Without objection, we’ll make that part of the record.
If you would like to summarize, go ahead.

Ms. HORNER. Thank you. Civil service, as others have mentioned,
is more than a century old. Many of its systems are nearing ex-
haustion; therefore, I think it's a very appropriate thing for the
committee to undertake civil service reform.

One of the burdens that is creating this exhaustion in the civil
service is not merely a natural aging process, but the fact that
there has been a tremendously expanding role for Government over
the decades, and these institutions, the systems of the civil service,
have been asked to take on more and more.

I think, before discussing the possibilities for reform of particular
systems that the civil service operates under, it's important to rec-
ognize two things.

One is that no organization can perform well when its missions
are so numerous that they begin to conflict with one another;
when, in the case of public sector organizations, the public does not
reasonably strongly suptport many of the missions; and when the
institutional capacity of the organizations is not commensurate
with the assigned missions.

I think that’s where we are now, and that’s why civil service re-
form will be more effective as many of the current missions of the
executive branch are devolved to the States and some of them ter-
minated. So I think we need to pare down the Federal Government
to clear, manageable missions as the civil service is reformed.

A second preliminary observation I would like to make is that
civil service reform requires greater congressional analysis than
other kinds of legislation, for this reason: civil service issues have
only one natural organized constituency, and that is Federal em-
ployees. There isn’t the usual debate among competing private sec-
tor interests, which tends to surface difficulties or second and third
order effects.

Therefore, I think that the committee should do a great deal of
analysis as it proceeds as to what the second and third order ef-
fects of different proposals might be and should take its time to do
that, even as it feels under great pressure to move forward.

I would like to comment on three of the systems under which the
civil service operates, although virtually every system is in need of
change. I would like to comment briefly on performance manage-
ment and on certain aspects of hiring and classification.

Performance management in the public sector is extremely chal-
lenging for the obvious reason that there’s no bottom line other
than a broad fiscal one, which, fortunately, is increasingly promi-
nent.

A lot of different methods have been tried to improve perform-
ance and accountability—the stick of tight regulatory controls over
the performance of work, especially controls over managers; the
carrot of financial reward, often too minimal to have a perceptible
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effect; and cultural assertions, from calls earlier in the century for
professionalism to the customer service orientation and rec-
ommendation for cultural change under the Reinventing Govern-
ment initiative,

No one of these elements of motivation suffices to get optimal
performance, especially when done in isolation from the others and
when carried to an extreme. I would suggest that a good system
of performance management would diverge from the administra-
tion’s current approach in several ways. People need some carrot,
some stick, and a strong culture.

The first way, I think, is that the emphasis on encouraging team
assessment, although encouraging teamwork is good, assessing peo-
ple on the basis of whole team assessments, rather than individual
assessments, and encouraging a pass-fail rather than more articu-
lated performance appraisal system, goes too far away from indi-
vidual accountability and is too lacking in rigor. I would fear that
it would continue the lowest common denominator performance ex-
pectations, which are now endemic, unfortunately.

Second, decentralization to agencies of the performance evalua-
tion system design is, in my view, a good idea. However, giving em-
ployee organizations an effective veto over performance appraisal
system design will only naturally, in the course of human nature,
have the effect of creating uniform pass-fail systems that don’t en-
courage aspiration to strong performance.

A better designed performance management system would have
three characteristics—one, agency design; two, the context of stra-
tegic goals identified under the Government Performance and Re-
sults Act; and three, deregulated managers with very large discre-
tion over pay and promotion who are held personall-f;r accountable
to the Government Performance and Results Act-established goals
of their departments and agencies.

With the combination of greater discretion and greater account-
ability, managers will have a strong incentive to seek information
about their work from employees, whether through organized rep-
resentation or otherwise. They will also have an incentive to be
sensible in the use of their discretionary powers. Otherwise, their
work will fail and they, being held accountable, will be deemed to
have failed, themselves.

In hiring and classification, I would propose a similar increase in
flexibility and enlargement of discretionary authority for Federal
managers, as well as simplification and decentralization of design
and implementation to agencies.

These recommendations are in keeping with a broad movement
that has extended over several administrations. These proposals
were incorporated in President Reagan’s Civil Service Simplifica-
tion Act, which he submitted to Congress in 1986, which was not,
obviously, enacted, and I have provided it to the committee staff for
consideration, as it looks at opportunities for change.

Two final thoughts. Decentralization and deregulation can be
dangerous to the integrity of the civil service, especially its merit
principles, under certain circumstances. I am concerned that the
administration is potentially skirting that dangerous territory.

Any civil service reform which decentralizes and deregulates
must retain some effective central oversight and enforcement ca-
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pacity. It’s a matter of finding the right balance. It’s not an either/
or. It’s simply not clear, because we don’t know all the details of
the administration’s proposals yet, but there are certain signs that
the balance may not be being properly struck.

And finally, I am concerned that the administration’s proposals
to expand employee organization bargaining rights will have two
adverse effects on the functioning of the civil service.

One, in the short term, is the obvious potential for tying up the
work of Federal managers, just as the regulations which are being
abolished are intended to undo, so that it might end up being a
wash. Federal managers might find themselves tied by a new sys-
tem, just as they're getting rid of an old one.

In the long term—and some might view this as being unduly con-
cerned—but, in the long term, I am concerned about the possibility
of expanded bargaining rights creating a public sector employee po-
litical machine in this country on the European model. I think it
is very important to protect the political neutrality of the civil serv-
ice, especially in light of Hatch Act repeals legislated by the last
Congress.

I notice in the Washington Post—just let me say as I conclude—
there were two stories yesterday which, to me, I think, ought to be
taken as early warning signals to all who care about the integrity
of our civil service.

One is that millions of civil servants in France staged the biggest
general strike in nearly a decade “to protest the Prime Minister’s
austerity policies that many fear could threaten their jobs and
shrink France’s munificent welfare state,” in the words of the Post.

We are nowhere near anything like that here, but we should not,
by inattention to the details of reform, run the risk that we will
putdourselves on track for something like that 10 years down the
road.

Second, that the Justice Department has told congressional staff
members, according to a report in the Post, that it plans to seek
indictments in connection with allegations that Agriculture Depart-
ment employees illegally collected campaign funds in the 1992
Presidential bid, campaign funds to support the President.

There will always be difficulties of this sort, but we must be ex-
tremely vigilant as we go about reform. Thank you very much, Mr.
Chairman. I would be happy to answer your questions.

[The prepared statement of Ms. Horner follows:]
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The United States civil service is a one hundred and twelve-year-old institution which is
showing iis age. 11 is showing the wear and tear of more than . century of working to support an
cver-cxpanding role for the tederal government in American tife. [n spite of twelve major reforms
in this contury 1o accommodate the demands of this expanding and changing role, some of the
svstems under which the civil service operates are nearing exhaustion. Changes 1o these systems
are wartanted undl\\'ould improve the capacity ol the executive branch to perform well.

I am grateful for the opportunity 1o provide the commitice some ‘abservations on the potential
for cllective reform, based on my experience as dircctor of the U.S. Office of Personnel
Management (OPM) duiing the Reagan Administration and my subsequent swudy ol public
management issues at the Brookings Institution's Center for Public Management.

As the committee begins its deliberations, it is important, | believe, to recognize that reform of
the internal systems of the civil service, though vital, can go only so far in improving its
effeciiveness. Reform should not be overburdened with expectations. The single change which
would most revitalize the civil scrvice is, in my view, outside the purview of civil service reform.
It is the radical paring, simplification, and clarification of the statutory missions assigned the
executive branch by the Congress. The civil service will lunction better when its missions are
reduced)by devolution to the states or lcnninution,lo programs which have clear public support 1o
be conducted at the federal level. It would be re-moralizing for the civil service o be asked 10

accomplish goals for which there 1s broad-based public supportand realistic institutional capacity.
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Before turning to specilic vperations offering opportendics for reform, [ would like 1o add an
additional caveat. Statutory change requires compromise among competing interests. When the
debate is about structural change, rather than fuading Ievels, it is not unusual [or compromise (o
vitiate or warp the reform proposals to such an extent that the result 15 worse than the status quo
ante.  Civil service reform is especially susceptible to this dynamic because there is only one
organized constituency with a direct interest at stakc -- lederal cmployees. The othenwise
customary argument among competing consutuencies which surfaces substantive and political
information does not occur. Therefore, it is more than usually necessary tor the Congress to
analyze second and third order effects before proceeding Lo civil service reforim. No onc else will.

These considerations aside, there are real opportunitics to reform the systems under which the
civil service operates. Without doubt, the performance of the federal burcaucracy is not af! it could
be. The Administration’s cfTorts o “reinvent government™ are lestimony o that effect. So were
the Carter Administration’s Civil Service Reform Act of 1978 and the Reagan Administration’s
simplification, deregulation, and performance management imitiatives, including the Civit Service
Simplification Act submittcd by President Reagan to the Congress in 1986, when [ was OPM
director, as well as the 1993 Government Performance and Results Act passed by the Congress

and signed by President Chinton.
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Although virtually cvery administrative and benefits sysiem of the civil service could profit from
reform, today | would like (0 comment on three sysiems which may especially merit the
commitlee’s attention -- (he performance management sysiem, the examining and hiring system,
and the classification system.

In the public sector. where there is no bottom line other than a broad fiscal onc, assessing and
molivating performance present unusual challenges. Over the decades, federal executives and
managers have locussed at dilterent times on different methods ol assuring performance: the stick
of tight regulatory controls, the carrot of self-interest through financial reward. or encouragement
of cultural values like professionalism or “customer service.” Each ol these methods, especially
when relied upon in isolation or (o an extreme, has not sufficed.

The Administration’s recently-granted permission to agencics to adopt a pass-fait performance
appraisal system in the context of a cultural expectation for an enthusiastic orientation (oward
“customer service,” for inslungc, discourages rigorous asscssment just when the country as a
whole is seeking to re-cstablish standards of excellence. A pass-lail system makes individual
financial reward for excellence less likely to occur. The Administration would de-emphasize the
carrol of individual reward and replace it with the stick ol group pressure to perform b\

encouraging reward for leams more than individuals. Such a shitt runs the risk ol increasing
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fowest-common denominator performance, a current endemic problem 1n the tederal workplace.
This shift toward group cvaluation and reward ignores a body of management wisdom reaching
back cven o the Greek historian Polybius, who noted that there can be “no rational administration
of government when good men are held in the same esteem as bad ones.™

That being said, simply sharpening distinctions of performance and rewarding them financially
will also not alone promole cxcellence.  Managers and supervisors must be held senousty
accountable for the performance of their units, so that they employ all sound tools of molivation,
including systemaltic solicitation ol employee advice and information, and so that they arc checked
in any impulse toward abusc. There are two opportunities available lor strengthening
accountability among (cderal managers and therefore performance excellence within their work
units. One is the (ull implementation of the Government Performance and Results Act. Although
the changing political context in which the excculive branch operates will always inhibil strategic
planning, the executive branch has a long way (o go before it bumps up against the limits that
context imposes.  Establishing goals, identilying needed resources, and then holding managers to
accomplishment of thosc goals will force managers to care about the quality and efficiency of the
work their employees perform more than they currently must. Then, they will likely demand, get,
and use the greater discretion and autonomy in decision-making an over-regulated system now

denies them.
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Woodrow Wilson called “large powers and discretion™ lor civil scrvants the necessary
“condition of responsibility.™ 1t 1s not only in rewarding performance with pay and promotion that
such discretion is denicd managers. Itis also denied them in overly complex and regulatory hiring
and classification systems which force reliance on rules, not common sensc, and on the interpreters
of rules, not the line managers. These systems induce passivity, not responsibility.

1 commend (o the commillee’s attention President Reagan's 1986 Civil Service Simplification
Act reform proposal, buscd an the successful China Lake personnel experiment.  That proposal
would have provided tor agencies 10 adopt, when ready. u wimplified. decentralized, deregulated
personnel system permitling manager flexibility and empowcrment with respect to hiring, pay,
work assignment, and promotion.

The Clinton Administration, in an historically energelic and commitied effon to reform the
federal workplace, has discussed, proposed, or made similar reforms. However, the
Administration’s proposals diverge from the broad movement (o decentralize and dercgulate federal
personnel sysiems in two significant ways which, in my view, not only moot much of their value

but also likely make them potentially dangerous to the integrity of the civil service.
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The first of those divergences trom the broader movement is the lack ol certainty respecting
cifective central oversight ol decentralized sysiems. OPM or xome central office ol the Presidency
should have suificient stalt 1o recognize agency abuse of nerit system principles and sufficient
authority 10 order and achieve corrective action. This requirement becomes especially important in
light of" the repead by the previous Congress of some Hatch Act protections against political activity
by civil servants.

The second divergence of concern is the Administtation’s intent 1o cstablish employec
organizations as “full pariners™ in the design and implementation of personnel systems. Employee
organizations serve as a valuable source of information about conditions of work and a serious
check upon managerial abusc. But even applying a “good government standard™ (o negotiated
agreements cannot overcome the obligation of union leaders to support the interests of their
members first and the public interest second when there is a contlict, however public-spirited they
may be. By way of example, it 15 usually in the public intcrest in elficient government to have the
broadest, most merit-based competition for federal jobs, to get the very best emplovees available.
The employee organization tatcrest in representing its current members, by contrast, would predict
an effort to velo hiring systems which promoted open compctition rather than the job protection

offercd by confining compettion to in-house candidates.
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Morcover, there should be ~ome coneern that Turther empowerment of employee organizations,
for example by extending the nght 1o bargain over pay by bargaining over classilication design and
work assignment, could Icad over time o the creation of a public employec voling block on the
model of some European nations. This should be of particular concern given Haich Act crosions.
Such a development would, i the cnd, destroy the political ncutrality of the American civil service
and badly damage s capacity to respond to the will of an clected president and Congress.

Finally, it is worth noting that the civil service has histonically responded with great integrity
and strength o clear direction and cffective leadership from our presidents and their appointees.
The caliber of political leadership is sufficiently important to the quality of civil service work that
political leadership ought first, last, and always be the first venue of accountability.

Thank you for this opportunity to comment upon civil scrvice reform proposals as the Civil

Service Subcommittee proceeds o deliberate upon options [or reform.
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Mr. Mica. I thank all of you for your comments. I have a couple
of questions. I want to go back to the first question that I asked
our first panel, which was the role of OPM and how you envision
OPM being properly structured.

What is the proper role? We have a couple of former Directors
here, and Mr. Stevens, maybe you want to comment, too. As we un-
dertake this responsibility of trying to craft a redesigned OPM
model, how would you envision it? What division of responsibility
between the agencies, et cetera, particularly in light of the
c]1)ownsizing, some of which has already taken place in OPM? Mr.

evine,

Mr. DEVINE. Well, I think Director Horner put it well. Decen-
tralization, the more that you do, the more you need some over-
sight of what'’s being done. The more flexibility the agencies have,
the more important it is that somebody’s watching it, and that’s
what OPM should be doing. I am concerned that OPM keep some
oversight authority.

I think, in an ideal world, OPM, GSA, and OMB should probably
be put together in a Department of Management, or an agency,
probably better, and to get the basic management functions to-
gether so that they can be organized in a rational manner. But it'’s
critical, regardless of grandiose plans like that, that OPM keep the
ability to make sure that the agencies don’t get in trouble.

Mr. Mica. Ms. Horner.

Ms. HORNER. I would reiterate the necessity for OPM to keep
precisely that ability and to exercise it in a highly intelligent and
self-restrained fashion. That is, it should offer the highest level as-
sessment of what’s going on in agencies.

There’s a lot to be said for collapsing all the management respon-
sibilities into one agency or office, either a unit of OMB, or a sepa-
rate agency. However, I am not to the point where I'm willing to
support that idea, for this reason. As a former OPM Director and
as a former Associate Director of OMB, I have seen too often that
the very intense and politically significant budget decisions
supervene over necessary personnel decisions when they come into
a situation where one can be traded for the other in internal ad-
ministration deliberations.

I would like to retain a separate personnel office, wherever lo-
cated, but distinctly separate with distinctly separate powers, in
order to combat the tendency to allow budget to override policy de-
cisions.

Mr. MICA. Mr. Stevens.

Mr. STEVENS. Yes. Mr. Devine mentioned that, in an overall gov-
ernmental context, we’re moving toward a lot more contracting,
and the need for oversight of contractors is a central Government
activity and a very high-level responsibility.

I would draw some analogy between that and the OPM situation,
in which the agencies themselves are undertaking a good deal more
responsibility than formerly was centralized in OPM, and I would
suggest that the role of overseeing them is quite different from
OPM'’s former role.

They should be developing broad performance measures. They
should be determining how agencies are doing at goals that are set.
I don’t think OPM has yet decided what those performance meas-
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ures are. They need to do that and not relapse into the temptation
of looking for procedural conformity, detailed auditing of the con-
formance to particular steps and forms that has, I think, led them
down the wrong path in the past.

Mr. MicA. One of the other major emphasis areas that we've
heard discussed this morning is how to protect employee rights and
yet get rid of the poor performer. I would like to hear your com-
ments on how we can best achieve both of those goals.

Mr. Devine, I know you had said you want to contract out a good
number of these positions. But I think we’re putting up with a
large work force and have the responsibility to do something about
rewarding good performers and also getting rid of poor performers,
and we have difficulty in doing that now.

Mr. DEVINE. I guess I'm a pessimist on that subject. I mean, the
4 years I was in there, my view was that we had to put the empha-
sis on rewarding the good ones rather than focusing on the bad
gn&as, although I thought we should put some effort on that. We

id.

I think, as long as we have a system that is based on these great
number of protections and where we try to put the emphasis of all
the reward systems to keeping people, like generous retirement
systems, that’s going to be a forever problem. That’s why I would
rather look toward changing the basic nature of the system. But I
guess I'm old and cynical, and you shouldn’t listen much to me,
anyway.

Mr. MicA. Ms. Horner.

Ms. HORNER. I have a number of thoughts on that. One is that
there needs to be a serious change in the job entitlement culture.
That can be achieved in a number of different ways. It probably
needs to be tackled on many fronts simultaneously.

But so long as employees enter young and expect to stay their
whole lives in the Federal service, regardless of performance and
regardless of changes in the mission requirements of the Govern-
ment, we are going to have employees fighting tooth and nail
through the political system to maintain structures which maintain
their jobs. So I think that needs to be changed by changing the
structures.

I agree with Don Devine that we need to have more flexibility
in the kinds of job structures—temporary employees; contract em-
ployees; highly paid experts such as the scientists Walter Broadnax
spoke about, who might expect to spend 5 years of their work life
in Government, but not an entire life in Government.

Second, I think that if you look at the China Lake experiment,
you see that evaluation showed that simply by paying strong per-
formers better, poor performers tended to depart voluntarily. Peo-
ple don’t always know they’re poor performers.

First of all, they may get overly generous appraisals—and many
do—but second, it's human nature to deny the reality. When money
came attached to better performance, that reality intruded, and
when people simply weren’t rewarded with money, as others they
worked with were rewarded, they got a message they had been un-
able to receive before.

So I think going to more management discretion over pay and
promotion in the nature of the China Lake experiment will help re-
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move poor performers. An objection is raised to China Lake, which
was raised when I was proposing the Civil Service Simplification
Act in the mid-80’s, that it costs more. It can cost more, but what
is never understood is the cost savings of having poor performers
leave the Government. That’s an invisible but very real cost sav-
ings.

And finally, I think we do need a radical streamlining of the ap-
peals process, but not one which will put it entirely in the hands
of the employee organizations to conduct. There needs to be a much
shorter timeframe from start to end of this process, because we lose
all the educational value to other employees of seeing the process
work well when it’s protracted.

Mr. MicA. Mr. Stevens.

Mr. STEVENS. We don't have a magic bullet, Mr. Chairman, on
this. I would agree that the structure is now weighted very heavily
in favor of employee rights, as opposed to managers’ flexibility and
accomplishment of results.

I would say, from an individual manager’s point of view, the
work we’'ve done in the bureaucracy shows that managers perceive
that the benefits, weighed against the costs of dealing with the
poor performer problem, usually lead them to a calculation that,
from their point of view, the costs of dealing with the problem do
exceed the benefits.

Perhaps there will be some change in this with greater emphasis
on results of a unit’s activity, because then a manager will indeed
have to pay a cost for having someone not pull his or her own
weight in terms of mission accomplishment, which is not now the
case when there are the administrative resources that theyre
given.

Mr. MiCA. One of the other questions that I've been intrigued
with—and I think we've discussed some of this before, maybe, Mr.
Devine and myself—is the question of political appointees and their
role in the process.

Is there a Senate provision now to diminish a number of political
appointees? What role do you see for political appointees, what
oversight, what responsibility in the future, and what is their im-
portance, or is it something we should reevaluate and look at elimi-
nating. Mr. Devine.

Mr. DEVINE. Well, I'm pleased to report that the Senate saw the
light on that issue, and they took it out of their bill. I think it was
a very large mistake to try to set limits on the number of political
appointees, especially when you particularize it to an agency.

We have a system here that needs political and career executives
working together. The ultimate responsibility is in the hands of the
political appointee, and he or she is a very important component
of making the system work. It can’t work without the career. It
can’t work without the political. The career employees and execu-
tives provide the stability, the expertise. The political appointees
have to provide the direction for cﬁanges as each new administra-
tion comes in with its own ideas.

I think Congress has been wise to have only very broad limits
on that, as a general policy, although there are some specific cases
where that isn’t true, but in general. The executive branch needs
the flexibility, and I think that our system of having the first sev-
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eral levels of political appointees is one of the reasons we have a
better civil service than most other countries.

Mr. MicA. Ms. Horner.

Ms. HORNER. Mr. Chairman, I think the relationship between ca-
reer civil servants and political appointees at the SES level and the
Presidential appointee level is one of the most fruitful elements in
American political life and ought to be protected strenuously. I
think that our Government, for all its stresses and strains, works
far better as a result of that interaction and as a result of the ca-
gacityh of a President to offer serious direction to the executive

ranch.

That being said, I think there is some room for questioning the
numbers of lower level political appointees, Schedule C’s, used in
our system. I don’t believe that’s a question for legislation or a
question for the Congress or even for executive branch regulation.
I think it’s a question for the political parties in their role as poten-
tial leaders, national leaders, to address very seriously.

My personal opinion is that there are many Schedule C's who
clutter the Government and obtrude themselves officiously in be-
tween Presidential appointees and senior career civil servants in
ways that are not productive of executing the President’s policies.

But that—anyone who quotes me on that must also say—and I
want to emphasize this in the event there are any press here
today—that is a minor quarrel with an extremely valuable system.

Mr. MicA. Thank you. Mr. Stevens.

Mr. STEVENS. The GAO, as you know, Mr. Chairman, is an orga-
nization in which we basically have career leadership right up to
the top, and so the Volcker Commission’s conclusions on this mat-
ter, I think, resonated more strongly in our organization than in
some of the executive branch ones.

In our symposium, we did discern a very strong need in success-
ful organizations for some continuity of leadership at the top, and
that’s one of the problems with the past experience with our politi-
cal appointees, tgat vacancies are so common. The length of the
tenure is in the 2-year range. We heard the previous panel talk
about how, as political appointees, they sometimes felt ignored by
the career staff behind them.

I think it can also have the effect of diminishing attention to
long-term management improvement efforts in agencies when polit-
ical appointees come in with an agenda, with the realization that
they probably have a short time to achieve this agenda, and con-
centrate, therefore, to a greater extent on policy, political legisla-
tive developments, than on making the adjustments in the agencies
that they will never be there to reap the benefits of. These are
some problems in that area, from our perspective.

Mr. MicA. Mr. Stevens, I hate to pop this question on you, but
you didn’t mention anything about veterans’ preference. I'm trying
to find out what GAO and the administration’s thinking is on this.

You published a study in June entitled, “The Federal Hiring,
Reconciling Managerial Flexibility with Veterans’ Preference,” and
from the report, one can conclude that Federal managers consider
veterans’ preference in conflict with both merit principles and man-
agerial flexibility. Does GAO believe that veterans’ preference is in
conflict with the merit principles in Federal employment?
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Mr. STEVENS. Well, that’s certainly a policy matter, Mr. Chair-
man, and we do not have a position on it. We have done a good
deal of interviewing at the request, I believe, of this subcommittee
and the House Veterans’ Committee on how it works in the hiring
process in the executive branch.

We have found that managers tell us that it is regarded as a re-
striction, as a burdensome restriction on the flexibility in their ac-
tions that they would otherwise like to have and believe not so
much that the objective itself is difficult to deal with, but that the
very minute procedural requirements that they have to adhere to,
as Mr. King said earlier, are basically the problem.

When given a good deal more flexibility, they can achieve higher
representations of veterans, but not be limited by the rule of three
to such small numbers. So we don’t have a position on this. We
think that it's worth considering in the context of reform of the
civil service.

There may be a distinction in the RIF context and in the original
hiring context, too, because one of the purposes of veterans’ pref-
erence—not the only purpose, but one of the purposes—was to
make up for lost time at an early stage in their career, and at the
other end of the process, when one has had 20 or 30 years of serv-
ice, maybe the same considerations should not apply. But again,
that’s a policy question for you to make.

Mr. MICA. In conclusion, we’ve seen a number of experiments
and different personnel models and approaches, some have been
successful and some have not been successful. We are now looking
at the need to make some dramatic changes because of downsizing,
because of just demands that you get a little bit better results, a
little bit more goal oriented.

I have heard Mr. Devine talk about his concerns about doing
things with certain hierarchy of structure, and I've heard others
say that we need to move to a model that allows for more employee
involvement and participation and the different world than it was.

Maybe you couﬁi just reflect on what system we should have in
place or what constraints we should have in place that allow an or-
derly process of personnel management, flexibility, accountability,
responsibility, yet take into consideration that you are in a dif-
ferent era, that we do have a different world that we live in, as far
as human relations and activities, and you want the Government
to reflect society, but you also want to maintain some of the struc-
ture that may be important and that may long exist as far as we
know Government.

A rather convoluted question, but what I'm trying to do is say,
how do we reach, again, that balance between employee involve-
rﬁleqt and participation and good management structure? Mr.

evine.

Mr. DEVINE. Well, as I said, I think what Congress needs to do
is to look at the big picture. It’s a board of directors, in effect, of
the largest corporation in America, and it should look toward the
long term. Now, unfortunately, in Government, you work with
blunt instruments, and especially from the board of directors’ point
of view, where you don’t have direct supervision over it.

I wouldn’t do this universally, but I think Congress, as they do
budgets that have the effect of reducing the number of people, that
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they should put requirements into the appropriations or the au-
thorization legislation to restrict and perhaps eliminate the num-
ber of hires, or make them hire within the agency and within the
Government. But for any set hiring limits and slowly, over time,
through attrition and normal changes in the Government, to limit
the flexibility agencies have to hire more employees and to set the
direction for them, to limit full-time permanent employment as
they go about reducing the size of the Government.

This has the benefit of protecting the people who are there, and
also preparing the way for the future. I think the Government
needs direction from Congress to say where it should be going in
the future. By limiting the number of people they can hire, espe-
cially full-time permanent employees, it can help set that direction
toward a new kind of Federal Government.

Mr. Mica. Ms. Horner.

Ms. HORNER. Mr. Chairman, I think one of the crucial things
that Congress can do to create a strong civil service for the future,
to get and keep the right people and keep them as long as they are
the right people, is to structure law in such a way as to inhibit the
job entitlement mentality.

It's now on its way out, if not almost entirely gone from all the
big private sector organizations, both for-profit and non-profit. The
Government is the last—no, it isn’t the last bastion. The univer-
sities are the last bastion, with all the troubles they are encounter-
ing in a frequent disconnect from external reality.

I think that we have to break the entitlement culture, and the
reason we have to do that is that the public will not respect the
civil service and the work it performs until it understands that the
people who are there are there because they were the most com-
petitive people for the job and continue to perform as the most com-
petitive people for the job.

That’s a broad rubric. The devil is in the details. It’s hard to im-
plement, not only technically, but also politically, but we could en-
counter a death spiral in quality if the public sector is the only re-
maining sector where jobs are protected.

Mr. MicA. Mr. Stevens.

Mr. STEVENS. Well, Mr. Chairman, I think the essence of our
statement is that a number of very fundamental policy questions
are involved here for Congress to decide—whether the redress sys-
tem should be weighted differently from these extreme employee
protections it now provides; whether we should manage to budget,
as opposed to personnel ceilings, the extent to which the work force
should, as a matter of I}‘Jlrincip e, reflect the diversity of the outside
community, including the matter of veterans’ preference.

These are not matters on which GAO and the kind of work we
do leads us to the right answer. What we do believe is that what-
ever Congress decides to do in these areas, that it set up account-
ability mechanisms that hold the bureaucracy in the executive
branch to account for achievement of the goals that it has set
through frequent hearings, through reports, through careful work
in directing us toward questions they have, rather than simply let
the executive branch swim off on its own.

Mr. Mica. I want to thank you for your testimony and your par-
ticipation. The former two Directors and our current OPM Director
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today bring a great deal of expertise and a variety of good view-
points and ideas to this process. We thank you also, Mr. Stevens,
for your comments.

Our hearings are going to resume tomorrow at 9 a.m., in the full
committee hearing room tomorrow, room 2154. Our panels tomor-
row include the former officials of the Reagan and Bush adminis-
trations, who will describe their efforts to change some of the major
Federal agencies under the current civil service laws.

We will also hear from several organizations that represent Fed-
eral employees and other scholars and critics of our system. We
look forward to continuing this process, and we welcome submis-
sion of testimony and ideas, suggestions, recommendations from
those who are interested. We want you to be part of this process.

With that, we'll thank the panel. We may have some additional
questions submitted to you, and we look forward to working with
you in this process. If there is no further business this morning,
this 1neeting will stand adjourned.

[Whereupon, at 11:35 a.m., the subcommittee meeting recessed,
to reconvene at 9 a.m., Friday, October 13, 1995.]

[Additional information submitted for the hearing record follows:]
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THE DEPUTY SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON. DC. 20201

JAN 29 1996

The Honorable John L. Mica

Chairman, Civil Service Subcommittee
Committee on Government Reform and Oversight
House of Representatives

Washington, DC 20515-6143

Dear Mr. Chairman:

As requested in your November 3 letter, enclosed are my responses to the additional
questions you had in follow-up to the Subcommittee’s October 12 hearing on civil service
reform. I regret the delay in responding to you.

Thank you again for the opportunity to present the Department’s views. Please contact me
should you need anything further.

Sincerely,

Enclosure
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Political .

1.

Could you comment on the effects of such a reduction (in numbers of Schedule Cs) if
an Administration is committed to managing for change in Federal agencies?

In responding to the President’s and Vice President’s challenge to reinvent the
Department, Secretary Shalala asked me to lead an effort to rigorously review all of
our programs and organizations and identify opportunities for improvement,
streamlining, and consolidation. Major outcomes thus far have included the
elimination of the entire management superstructure of the Public Health Service and
the consolidation and streamlining of Departmental administrative management
functions. Both career and political officials worked closely together throughout the
decision-making process. All involved feel that the shared goal of improving the
Department’s operations and services was achieved, and that both the career and
political perspectives and inputs were critical to achieving that goal. I believe an
imposed reduction in political appointees would jeopardize similar future successes.

What roles do political appointees (especially Schedule Cs) play that are unique and
could or should not be performed by career employees?

Political appointees play a key role in designing and implementing policy on the
President’s behalf. They must have the confidence of the Administration, and fully
understand and support the Administration’s goals. Likewise, the President must have
the flexibilities allowed by the political hiring process -- e.g., to appoint and remove
employees in key policy-making positions. Thus, there is a legitimate and necessary
role for political appointees, which complements the vital public services provided by
our career employees.

Would you support such a restriction?

The vast majority of the workforce at the Department of Health and Human Services
is career. As of October 1995, of more than 59,000 employees, only 131 are
political appointees, including 17 Presidential appointees, 57 noncareer SES, and 57
Schedule Cs. The past two Administrations averaged about 100 Schedule Cs. 1
believe this shows that in responding to the President’s streamlining and downsizing
mandates we have achieved reductions not just among career employees, but also
within the political workforce. I would not support an imposed restriction on absolute
numbers of Schedule Cs. First, it limits the flexibility that this Administration, or
any Administration, must have to respond to emerging and critical priorities. Second,
I firmly believe it is unnecessary, since through careful and considered management
of all of our resources we have limited Schedule C appointments to only the most
critical positions.
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Classification and Pay Reforms

4.

Could the same objectives be reached through the demonstration projects currently
authorized under Title 5, Chapter 47?

One of the original demonstration projects (China Lake) involved a pay structure that
included pay banding and simplified classification, both of which the Department
views as key to civil service reform. The evaluations of the project concluded that it
was successful in helping improve recruitment and retention of the best employees.
Thus, we do not feel that it would be productive to do essentially the same
demonstration project again. In addition, there are several downsides to the process.
One is the approval process itself, with its lengthy public notice and other
requirements, which can take nearly a year. Further, the law limits coverage of any
given demonstration project to no more than 5000 employees, which would not cover
all of NIH. Finally, a demonstration project is not permanent, and the possibility
exists that it would not be made permanent even if it were evaluated as successful in
contributing to mission objectives. Thus, the Department supports permanent system
changes.

Has the National Institutes of Health proposed either a demonstration project or an
alternative personnel system along lines developed under the National Performance
Review?

The Department has recently begun implementation of the Senior Biomedical
Research Service (SBRS), which will allow up to 500 positions (mostly at NIH) to be
filled with outstanding researchers under a flexible and generous pay scale. Other
features of the SBRS will enable HHS to recruit and retain biomedical researchers
who are leaders in their specialties. We anticipate that this authority will help
maintain the internationally recognized quality of NIH research.

The Secretary of Health and Human Services recently approved a landmark agreement
with the Director of NIH that delegates to him all personnel authority held by the
Department. Under the agreement, which will be evaluated over a 5-year period, the
NIH is free to develop its own personnel programs and systems that are responsive to
its biomedical research mission. This delegation covers only those authorities held by
the Secretary and the department, and thus excludes issues such as pay banding.

We have not submitted to Congress legislative proposals for establishment of an
alternative personnel system for the NTH, both because of concerns that such
proposals might conflict with legislative initiatives covering the entire Executive
Branch and because, while the NTH poses unique problems regarding recruitment and
retention, other agencies of the Department have similar needs. For example, the
Food and Drug Administration has difficulty in recruiting and retaining physicians to
review applications for drugs and medical devices. Please see the previous question
for our views on the demonstration project authority.
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In addition to in-house research, NIH uses grants and contract researchers to perform
its work. Could some of the artificial pay restrictions in the current system be eased
if NIH relied on more contractors and grants rather than retaining as much research
capacity in-house?

There have been numerous studies that have reviewed the intramural research
program of the NIH and have compared its productivity to research funded by the
NIH but conducted at grantee and contractor institutions. Most notably, the Institute
of Medicine (IOM) in 1988 issued a report strongly supporting the continuation of a
strong intramural research program at the NIH.

While nearly 80 percent of the NIH budget funds research by grantees and
contractors, the IOM study recognized the NIH as one of the most productive
research organizations in the world, based on peer review. A more recent study,
conducted at the request of the House Appropriations Subcommittee, also concluded
that the NIH intramural program was among the strongest in the world.

It is the Department’s position that an appropriate balance exists between the NIH’s
inter- and intramural research programs. If the civil service system is not able to
meet our needs, the answer is to fix the system, not to contract out for the wrong
reasons.

OPM Administrative and Regulatory Flexibilities (e.g.. abolishing the SF-17] and
eliminating the Federal Personnel Manual)

7.

Have these changes affected your organization?
To date, these changes have not had any significant impact on the Department.
Do you think the "pass-fail” personnel evaluation will be of much help to you?

OPM has recently approved a new performance management plan for the Department,
in which we have given our operating agencies the option of adopting a pass-fail
appraisal system. The Health Care Financing Administration, for example, has long
expressed an interest in a pass-fail system and, in anticipation of regulatory changes
which would allow such a system, has already worked closely toward implementation
with their union partners. Absent any practical experience with a pass-fail system, it
is difficult to judge its potential utility.

What guidance have you received in place of the Federal Personnel Manual?

It is our experience that OPM’s Interagency Advisory Group (IAG) has done an
excellent job in working collegially to develop guidance and/or regulation as
necessary on emerging critical issues — a recent example is career transition. The
fact that agency viewpoints and input have been integral to the overall IAG process
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has made the guidance more relevant than had it been unilaterally developed. OPM
has also done a very good job in relaying information electronically.

How have you used any additional discretion provided through these administrative
changes? If yes, please provide examples.

In the area of Departmental human resource policy, we have adopted OPM’s
philosophy of deregulation, flexibility, and simplification. For example, in a
cooperative effort with our operating agencies and union representatives, over the past
2 years we have eliminated some 500 pages of Departmental personnel instructions
and delegated extensive authority to our operating agencies. This project has been
designated a National Performance Review "success story”.

Can you describe any ways in which OPM has exercised oversight of merit system
procedures and decisions at your agency?

We have recently worked cooperatively with OPM to resolve classification problems
which existed at the Centers for Disease Control and Prevention.
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United States
General Accounting Office
Washington, D.C. 20548

General Government Division

December 4, 1995

The Honorable John L. Mica
Chairman, Subcommittee on Civil Service
Committee on Government Reform
and Oversight
House of Representatives

Dear Mr. Chairman:

This letter responds to your November 2, 1995 request for additional information as
a follow-on to our recent testimony regarding Civil Service Reform.

If you have any additional questions concerning the civil service reform effort,
please call me on (202) 512-8676.

Sincerely yours,

L Yo S

L. Nye Stevens
Director, Federal Management
and Workforce Issues

Enclosure
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Your testimony did not address veterans' preference, but GAO's most
recent stndy on t.he topic, a June 1996 Blue Book w

Lty ¥ p are e, implied
tlmt federa.l mnagers believe veterans' preterence can conﬂict with
both merit principles and managerial flexibility. Does GAO believe that
veterans' preference conflicts with merit principles in federal
employment?

Answer: The merit system is designed to ensure that the most competent and
fit applicants are selected for federal employment from as broad a pool of
applicants as possible, after fair and open competition. Veterans' preference
represents Congress' desire to reward veterans for the sacrifices they have
made for the nation. Preference points arguably give veterans an advantage
over nonveterans in the hiring process. However, veterans' preference does
not authorize the appointment of those who are incompetent or inefficient;
preference is designed to aid only veterans who are qualified for the job in
question. In this respect, veterans' preference need not conflict with merit-

based hiring.

Your testimony reports that "managerial flexibility" appears to rank
highly among emerging trends in civil service practices. Does GAO
believe that veterans' preference impedes "managerial flexibility"?

Answer: Our June 1995 report,

Flexibility With Veterans' Preference (GAO/GGD-95-102 June 16, 1995),
reported that the majority of managers contacted believed that the application
of veterans' preference impeded their flexibility in hiring. As a result, we
recomumended that the Office of Personnel Management (OPM) actively recruit
and assist agencies in carrying out demonstration projects that would test
improved methods of implementing veterans' preference procedures. The
objective of this recommendation was to find effective ways to overcome the
concerns managers had expressed about balancing veterans preference with
managerial flexibility. The veterans' groups we contacted generally agreed with
our recommendation, noting that they were dissatisfied with the employment
opportunities offered under the current system and welcomed a more effective
approach. Hopefully, a new model can be developed that will offer enhanced
opportunities for veterans while providing increased flexibility for managers.
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3) Has GAO reviewed the activities of political appointees in agencies?
What roles do they perform that are not nsually undertaken by career
civil servants?

Answer: In recent years, we have reviewed issues relating to the
appointment, tenure, placement, and viewpoints of political appointees.
We have also done work on specific, narrow-scope issues involving the
activities of a particular political appointee or small number of appointees
in an agency. We have generally not, however, examined the activities of
political appointees in agencies as a group.

In our 1994 report, A i j
Schedule Positions Requiring Senate Confirmation (GAO/GGD-94-155FS, April
21, 1994), we noted that many of the top positions in the federal government
experienced frequent appointee turnover. More specifically, we found that
senior political appointees tended to serve in their positions just over 2 years
on average; that key vacancies sometimes remained unfilled for months or
even years; and that some positions were filled by as many as 5 or more
different appointees in the 10-year period for which we obtained data.

These findings underscore what we see as important concerns warranting
consideration as Congress explores civil service reform. Our concerns—echoed
by others in the public service and academic communities—center on our belief
that short tenure and frequent turnover at the top levels of agencies (1) can be
seriously disruptive to the efficient and effective management of agency
programs; (2) can leave agencies with vacancies in key managerial positions for
extended periods of time, thereby creating a "leadership void"; (3) can lessen
appointees' personal sense of program ownership and, correspondingly, lessen
their identification with and commitment to the accomplishment of program
objectives; and (4) prevent the clear assignment of public accountability for
program outcomes. These concerns, in turn, raise serious questions as to
whether modifications need to be made to the current political appointment
and retention processes.

4) Could you compare the number of political appointees in agencies to,
for example, the portion of executives brought from outside the
organization during a business takeover?

Answer: We have done no work on this issue. However, it is likely that the

number of executives would vary depending on the specific requirements of
the takeover.
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If an administration were committed to an agenda of substantial

political change, could that be accomplished with a significant reduction
in political appointees?

Answer: In our judgment, the critical considerations requisite to accomplishing
an Administration's political agenda do not lie in having large numbers of )
political appointees in agencies. Rather, we believe that the desired results can
be achieved with fewer appointees if an Administration commits to: (1)
carefully selecting and appointing a small number of high-quality, highly-
motivated people with the demonstrated skills, talents, and experiences
necessary to successfully manage the programs to which they are assigned; (2)
giving these people genuine authority and sufficient decision-making latitude to
allow them to truly manage; and (3) persuading these people to actively involve
the career executives and other key career personnel in critical planning and
operational decision-making activities.

Would you agree that the current Office of Personnel Management,
designed to oversee the Civil Service Reform Act of 1978, is not
adequately structured to address the needs of the government
workforce that you see developing?

Answer: We have expressed serious concerns about OPM's handling of its
oversight responsibilities in past reports, and believe that the Administration's
plans for decentralizing personnel activities raise new concerns about the
importance of this issue. As a result, in recent discussions with your office, we
have agreed to evaluate OPM's plans for carrying out its oversight function.

‘What changes in OPM would be necessary to enable it to perform at
least primary oversight of such a system?

Answer: Our past work on oversight has shown that agencies must assume
some of the responsibility for their own human resource activities and must
have mechanisms for assuring and demonstrating that their programs are in
compliance with statutes. If such mechanisms were in place, OPM's oversight
activities would be more efficient. Agencies have often lacked adequate
internal evaluation mechanisms because of uncertain requirements for such
mechanisms. We have previously recommended that agencies be required by
statute to have internal evaluation programs and that OPM provide adequate
guidance and performance measures for these programs. As discussed in our
answer to question 9, the Government Performance and Results Act (GPRA)
could be used as a basis for developing agency performance data in human
resource management. As mentioned in our answer to question 8, we will be
looking into these issues in an upcoming review for your subcommittee.
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The Civil Service Reform Act of 1978 separated policy oversight from
merit systems adjudication functions when it created the Merit Systems
Protection Board. If we decide to move toward a stronger oversight
authority for OPM, would it make sense to consolidate the MSPB
responsibilities back within OPM?

Answer: Our upcoming analysis of OPM's oversight function xhay shed light on
this issue. We have not yet taken a position on this matter.

If Congress does not move toward something like the annual oversight
hearing that you suggest for OPM, what would be required to enable
OPM to conduct the oversight that you believe a more flexible system
requires?

Answer: In testimony before the Senate Committee on Governmental Affairs
on May 17, 1995, we reported that agencies have primary responsibility for.
ensuring that their programs are well managed, funds are properly spent, and
merit principles and statutory objectives are being achieved. GPRA provides a
possible basis for the development of agency performance information on how
these responsibilities are being met. Such data could be used by OPM and the
agencies to manage their responsibilities and could serve as the basis for
congressional hearings. However, to accomplish this end, performance
measures for federal human resource management will need to be developed.

How should the civil service change to adapt to both improvements in
technologies and reductions in the size of government?

Answer: Computer technology offers an opportunity to increase the
productivity of the downsized federal workforce. Beyond re-engineering work
processes to take the best advantage of this technology, federal agencies will
have to invest in training their workforces to close the gap between workers'
skill levels and organizational needs at a time when budgets will be
constrained. Managers will also need the flexibility to pursue innovative
management approaches that could result in production gains. Greater
flexibility in classification and performance management could be needed.

‘What factors incorporated into current RIF regulations cause your
agency greatest concern?

Answer: GAO's greatest concern with the current RIF requirements is the
inflexibility of the RIF process. The process does not afford the agency the
flexibility it needs to structure and staff its operations in the most efficient and
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effective manner. Many agencies have told us that uncontrolled bumping and
retreating can be disruptive to the management of an organization.

Would you have any recommendations about modifying current RIF
rules that govern all federal agencies?

Answer: We believe that providing added weight to the performance factor
relative to the longevity factor might be beneficial; however, the degree to
which performance can be usefully considered depends upon the extent to
which agencies have tools to accurately measure performance.

RIF'S are almost inevitably controversial, and generate a host of appeals
and litigation. Are current federal oversight agencies (including the
Office of Personnel Management and the Merit Systems Protection
Board) doing a diligent job of overseeing the process of downsizing
government? Do they have adequate resources to perform this
fanction?

Answer: Four federal agencies have oversight responsibility for federal
downsizing: the Office of Management and Budget (OMB); OPM; the Merit
Systems Protection Board (MSPB); and the Office of Special Counsel (OSC).
We have not done a comprehensive evaluation of the diligence of these
agencies' oversight activities, but, based on the evidence we have observed,
OMB, OPM, and MSPB have generally followed law and regulation in carrying
out their responsibilities.

In preparation for downsizing, OMB approved the executive agencies' requests
for buyouts and ensured that the agencies complied with the offset provision of
the Workforce Restructuring Act. This provision required a governmentwide
reduction (excluding the Department of Defense and Central Intelligence
Agency) of one full-time equivalent position for each buyout given. OMB
officials told us that agencies complied with this provision. OMB also reviewed
agencies' streamlining plans. The Administration called on agencies to prepare
streamlining plans to ensure that they downsized in accordance with the
reinvention goals of the National Performance Review. According to the OMB
officials we interviewed, the quality of these plans played a role in whether or
not agencies' buyout requests were approved. While the plans initially fell
short of the Administration's expectations, OMB asked agencies to improve
them, and ultimately, all buyout requests were approved.

The Workforce Restructuring Act gave OPM several responsibilities. These
included helping to administer agency contributions to the Civil Service
Retirement and Disability Fund; working with OMB to ensure annual agency
personnel ceilings were met; and submitting a report to Congress containing
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various demographic data on buyout recipients. OPM also provided agencies
with guidance on their use of buyouts, maintained a computer bulletin board
that provided callers with information on downsizing and many other topics,
and collected data on agencies use of buyouts.

MSPB is responsible for adjudicating appeals of RIF procedures. According to
an MSPB official, RIF appeals as a percentage of all appeals heard by MSPB
have increased from 5 percent in fiscal year (FY) 1993 to 24 percent in FY
1995. The RIF procedures that can be appealed include, for example, agency
failure to make a reasonable offer of assignment, failure to apply veterans'
preference, and improper determination of an employee's tenure group or
length of service.

We have no current information on how OSC has carried out its
responsibilities, and have not evaluated the adequacy of the resources any of
the four oversight agencies have devoted to their responsibilities.

Has "merit" fallen behind other principles in managing the personnel
system? If so, what other factors outweigh or overshadow merit?

Answer: The core principle of merit still remains legal and viable for the
federal civil service system. Decisions about federal employees should still be
based on merit to ensure a well-qualified workforce, free from partisan politics
and capable of serving Presidents and the Congress regardless of political
party. This principle places the responsibility on agencies to ensure merit as
the basis for staffing and rewarding employees, but should not be construed as
requiring blind compliance with rigid, processcentered rules and standards.
High performing organizations are currently stressing values such as focusing
on achieving results and delivering services to clients conscientiously and
courteously, being accountable and ensuring the accountability of others, and
contributing to continuous improvement. These principles should be viewed as
additions to, rather than replacements for, the basic merit system.
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February 29, 1996

The Honorable John L. Mica

Chairman, Subcommittee on Civil Service
Committee on Government Reform and Oversight
U.S. House of Representatives

Washington, DC 20515-6143

Dear Mr. Chairman:

Thank you for the opportunity to provide additional information on the subject of civil
service reform. The responses to your questions are enclosed.

If I can be of further assistance, please feel free to contact me or Steven O. Palmer,
Assistant Secretary for Governmental Affairs, at (202) 366-4573.

Sincerely,

Mortimer &) Downey \

Enclosure
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DOT’s RESPONSES TO QUESTIONS FROM CHAIRMAN MICA
CONCERNING CIVIL SERVICE REFORM

1. [Concerning proposals to reduce the number of political
appointees], could you comment on the effects of such a reduction
if an Administration is committed to managing change in federal
agencies?

When President Clinton challenged each of his Cabinet Secretaries to
make Government work better and be more accountable to the American
people, Secretary Pefia launched an aggressive effort to determine how we
should change the way we conduct our work at the Department. Over the
past year, we have gone through a thorough review to examine what work
we should be doing and how we should be doing it. As a part of that
review, we have reexamined the function and role of all of our senior and
mid-level managers, both career and noncareer.

How do we ensure that the DOT has a high performance work force
managing agreed-to outcomes and goals and not process? This is a
difficult and delicate balance to reach, but I believe we are well on our
way to reaching it. We have developed a strategic plan which outlines
major areas of effort, have proposed major reorganizations and
realignment of many of our programs, and have already substantially
downsized the DOT work force. We managed to reduce both the overall
number of political appointees as well as senior managers by 10 percent
by FY95.

Managing for change demands our best and most intensive efforts. At
DOT, this means changing how we interact with state and local officials
as well as key industry and other transportation officials. Whenever you
change how you do business, there is a delicate balance in convincing
people that the new way is better, more efficient, and effective.
Leadership is particularly critical at times like these. We do not support
any proposal which arbitrarily reduces further the number of political
appointees, especially one based on Governmentwide ratios. Such a
reduction in this environment could impair our ability to manage for
change. In order to be effective managers of change, we must have the
resources available to make changes quickly when needed.
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2. What roles do political appointees (especially Schedule Cs) play

that are unique and could not or should not be performed by
career employees?

Political appointees implement policy and manage the Executive Branch
on behalf of the President and the American public. To maintain
accountability, the President -- any President -- must have the ability to
appoint, and remove, managers in key positions. Like other political
appointees, Schedule C’s serve at the pleasure of the President or the
Secretary, which allows the President the flexibility he needs to design
and carry out Administration programs. In DOT, Schedule C’s are
carefully selected to perform specific functions where their special
judgment or expertise is essential to major departmental programs.
Consequently, their expertise is paramount, and few are appointed below
the journeyman level. This combination of allegiance to Administration
goals and knowledge of important program issues is critical to ensuring
effective implementation of Administration policies and statutory
programs.

3. Would you support such a restriction [in the number of political

appointees]?

The Department of Transportation and Related Agencies Appropriation
Act, 1996, permits the use of appropriated amounts for salaries and
expenses of no more than 100 political and presidential appointees in
DOT. In our view, this limitation is tight, and we do not support any
further restriction on the number of political employees. These
restrictions are arbitrary, and they reduce flexibility to manage critical
situations as they develop. Past history has demonstrated that DOT has
the ability to not only manage and adjust its work force to the ever-
changing needs of the programs and skills required in a cost effective
way, but also to prudently size its political work force to ensure the
effective implementation of policy initiatives.

Earlier in my career, I served the Department as the Assistant Secretary
for Budget and Programs. When I left in 1981, there were more political
appointees in DOT than there are today -- 16 years later. In 1984, DOT
had 149 political appointees on board, 39 more than our 1995 ceiling. Yet,
during this period, the Department’s programs and responsibilities grew
substantially. The overall personnel population had also grown, although
we have now managed it back to 1989 levels. Any additional reductions
would be counterproductive to maintaining important policy initiatives.

We must have the flexibility to adjust our resources. Political appointees
are not selected arbitrarily. They are carefully chosen to fill leadership



130

positions. Their numbers must not be restricted arbitrarily, especially on
a Governmentwide basis. To do that would restrict the President’s
flexibility to deal with changing priorities and his ability to lead the
Department in meeting national transportation goals

. Could the objectives [to exempt the Federal Aviation Administra-
tion (FAA) from major portions of Title § USC] be reached through
the Demonstration Projects currently authorized under Title 5,
Chapter 47?

As technology has advanced, FAA has been constrained to work with
partial solutions for meeting its customer requirements. The gap between
where we are and where we need to be is becoming wider by the day. Our
experience has been that demonstration projects are inadequate as a
remedy to the problems that are addreased by the Title 5 exemptions for
the FAA specified in the FY96 DOT Appropriations Act. Demonstration
projects were never envisioned as a medium for change of the scope and
magnitude that face the FAA as it deals with the technological challenges
and increasingly complex customer demands of the 21st century.

While some of the concepts could be implemented in a limited setting
under the demonstration authority, it has several major drawbacks.
First, by definition a demonstration project is a time-limited experiment.
Even if the project is successful, further legislation is required for it to
become a permanent way of doing business. Therefore, the demonstration
project authority restricts an agency’s ability to make permanent,
fundamental changes to its human resources program. Second, the
authority has built-in limitations, such as restricting application to no
more than 5,000 employees. Therefore, it is not a viable solution for
making organizationwide changes in an organization as large as the FAA.
Finally, the notice requirements and administrative process required by
the authority limit the agency’s ability to design and manage systems
effectively.

. Has the Department of Transportation proposed either a
demonstration project or an alternative personnel system along
lines developed under the National Performance Review?

Yes. FAA is currently developing a competency-based system for its
Airway Facilities employees. The system will set employee compensation
based on the attainment and performance of job-related competencies.
The system is comprised of a total fiscal management side, a gain-sharing
side, and a competency-based progression side.
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In addition, as part of its human resources management system, the
Department has developed a work group to explore the advantages of
alternative pay systems. Several of the operating administrations have
expressed a strong interest and are pursuing a needs analysis and
evaluation plan. Once we complete our review of the DOT field offices and
the Coast Guard completes its initial streamlining efforts, we will proceed
with consideration of plans for alternative pay systems for certain
designated work forces. In the meantime, we have made a conscious
decision to wait.

. What was the reaction to the proposal?

The Department has drafted a general framework for alternative pay
systems. The workgroup which developed the framework recognized the
diversity of organizations within the Department and determined that the
uniqueness and special needs of many organizations are unmet by the
current General Schedule (GS) system. The GS system is outdated,
complex, and inflexible. In contrast, the work group proposal offers
flexibilities to meet the variety of needs facing organizations within DOT.
Therefore, the reaction has been positive.

In a more specific context, drafts of the FAA Airways Facilities plan have
been shared with the unions and employees who may be covered. Three
factors will be key to the plan’s success. First, since attainment of
competencies is the key to progression, training is a necessary
requirement for the system to work. Second, as organizations are
flattened, there need to be systems to ensure equity in areas such as work
. assignments and training selections. Third, DOT will need to budget for
startup costs that will initially be greater than current GS costs. In all
probability, those costs will be reduced over time and, eventually, they
will be equal to or less than the GS costs. FAA is continuing to
incorporate customer and stakeholder feedback into the development of
this system.

. Have [the OPM administrative and regulatory] changes affected
your organization?

We have welcomed the elimination of the Federal Personnel Manual
(FPM) as a signal that OPM is serious about cutting the red tape that has
all too often interfered with effective human resources management. The
" elimination of FPM material will be more effective when it is accompanied
by changes in the Code of Federal Regulations (CFR). We are headed in
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the right direction to achieve our objectives for administrative efficiency
in Government.

OPM’s delegation of agency case examining and hiring authority has
contributed to streamlined recruitment. Another positive change has
been the elimination of the SF-171. Applicants welcome the ability to
submit applications in the written format of their choice. One of the most
important flexibilities we have received has been the opportunity to
design our performance management systems to complement our
organizational culture.

8. Do you think the “pass-fail” personnel evaluation will be of much
help to you?

We believe the new regulations will be very helpful inasmuch as they will
provide agencies with the flexibility to develop performance management
systems which will support organizational objectives. In many cases, the
“pass-fail” system is the best approach depending on culture and
organizational objectives.

The Department of Transportation’s Framework for Performance
Management gives operating administrations the flexibility to develop
strategies for achieving high levels of performance. Strategies may range
from “pass-fail” to a five-level performance program. In addition, the
DOT Framework focuses on the following: (1) linkage between individual
performance results and required outcomes of organization performance;
(2) a focus on required results and objectives of measures, not behaviors
and characteristics; (3) the use of performance management processes to
facilitate and enhance two-way feedback and communication of organi-
zational and individual objectives on an ongoing basis; (4) employee
involvement in the development of performance objectives; (5) manage-
ment of award funding to reward results and achieve high levels of
performance; (6) the use of team or unit performance assessments;

(7) streamlined performance management processes; and (8) education for
all employees which focuses on “managing for results.”

9. What guidance have you received in place of the Federal
Personnel Manual?

OPM still issues operating manuals in those areas where Governmentwide
consistency is required, e.g., in the benefits programs, in the data standards
area, and in the qualifications area. OPM also issues periodic notices on
issues of Governmentwide interest or application. Finally, we receive
guidance in the form of memoranda from the Director of OPM and his
senior staff.
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10.How have you used any additional discretion provided through
these administrative changes? If yes, please provide examples.

Delegations of agency case examining and hiring authority have been
used to expedite the restructuring of the Department’s Civil Rights
program. Elimination of the SF-171 has made the hiring process more
customer-friendly for external applicants. DOT organizations have
implemented a variety of performance management systems, including
“pass/fail” systems, that are appropriate to their individual missions,
work, and cultures. DOT has also developed policies and procedures that
improve the process for procuring training services by allowing
appropriate employees to buy training services without having to go
through the contracting office.

11.Can you describe any ways in which OPM has exercised oversight
of merit system procedures and decisions in your agency?

OPM has just recently undergone a major internal reorganization placing
greater emphasis on its oversight and effectiveness program. As part of its
new program focus, OPM is in the process of completing several
Governmentwide studies, e.g., on special salary rates and workers’
compensation. We understand that OPM plans to conduct whole agency
reviews of a limited number of agencies during each fiscal year. This
Department is not on the OPM schedule for FY 1996.
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Fore Donald . Devine November 7, 1995

The Honorable John L. Mica

Chairman

civil service Subcommittee

Committee on Government Reform and Oversight
U.S. House of Representatives, 2157 RHOB
wWashington, DC 20515-6143

Dear Mr. Chairman:

Thank you for your kind words regarding my October 12, 1995
testimony and my background paper for the Heritage Foundation. I
was pleased that my remarks opposing the Administration's proposed
"pass-fail™ system for employee evaluations has had some influence
among your colleagues.

You requested that I respond to three questions posed in your
letter of November 3, 1995. My thoughts follow.

(1) The Administration characterizes its new role for OPM as
moving from "providing services" to "policy oversight." I agree
that OPM's major role should not be to provide services. Most
regular production services could be performed privately or--for
government operations--by agencies, with OPM contract and
administrative oversight. However, it is not clear what the
Administration means by "policy oversight." If policy oversight
suggests that OPM should only oversee policy and not provide
administrative oversight as a major function, I disagree. As OPM
devolves functions to Federal agencies, oversight of such
activities must increase to assure quality control and to see that
abuse does not occur. Of course, OPM must also provide policy
leadership as a central mission. I would characterize OPM's proper
direction as moving from providing services to assuring merit and
management system oversight of agency operations and assisting the
President in providing leadership for the Government's personnel
management policies.

(2) I do not agree that veterans preference is in conflict
with merit system principles. Veterans preference is a merit system
principle, placed into the system as a reward for those who have
served their government in its highest calling. Although veterans
preference can conflict with pure merit, that is not what a merit
system is. A merit system protects other values than pure merit--
such as protection against political reprisal. I can think of no
protection more worthy than to assist those who have born the brunt
of battle. My experience is that the costs to pure merit are

919 PRINCE STREET. ALEXANDRIA, VIRGINIA 22314
(703 683-6833
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minimal and the exceptions justified by earned merit in the
military. The only change I would suggest is for better oversight
by OPM to assure that the agencies are following the law. The
perception is widespread that veterans preference is often
circumvented, especially in the use of "name requests®™ by federal
managers.

(3) The long-standing practice in our Federal Government is to
rely upon political appointees at the top several levels to provide
policy leadership from the President's direct representative, and
to utilize career officials to provide the stability and expertise
below them in the remainder of the Government. This system has
served the nation well and is probably one of the main reasons our
governnent is more responsive and better managed than most others.
In recent years, there has been some movement in Congress to limit
the President's flexibility to make such appointments, usually by
limiting the number of political appointees in an agency or at some
rank. Sometimes, the motivation has simply been political, to 1limit
a President of the opposite party. This is short-sighted because it
will ultimately limit that party itself when it elects a President.
At other times, the motivation is to save money. This is simply
misplaced because the position will not be eliminated but simply
will be filled by a career person rather than the more appropriate
policy-making political appointee. Former OPM Director Constance
Horner is concerned that Schedule C (as opposed to Presidential
appointees or Non-career Senior Executives) political appointees
are sometimes overused; but she properly says that it should be up
to the President to correct such situations. Certainly, Congress
should be free to alert the President or agency head to practices
it deems abusive but legislating management discretion is an
endless and unproductive activity. The only changes I would suggest
would be to eliminate any restrictions to Presidential flexibility
that currently exist in law.

I hope these thoughts might be useful to you and the committee
as you pursue your good work to improve government operations. I
appreciate the opportunity to present my views and would be pleased
to provide further details or other information you may find
useful. I applaud your efforts to make the Government work better
and more responsively.

sincel;éfyy,- '

Dr. Donald Devine
President






CIVIL SERVICE REFORM I: NPR AND THE
CASE FOR REFORM

FRIDAY, OCTOBER 13, 1995

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:05 a.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Bass, Morella, and Moran.

Staff present: George Nesterczuk, staff director; Ned Lynch, pro-
fessional staff member; Caroline Fiel, clerk; Cedric Hendricks, mi-
nority professional staff; and Elisabeth Campbell, minority staff.

Mr. MicA. Good morning. I would like to call to order this meet-
%lng of the House Civil Service Subcommittee and to welcome you

ere.

This is our second day of hearings on civil service reform. Yester-
day we heard from a panel representing the administration, and a
variety of concerns that they have identified were also heard in
their testimony. And we reviewed the Government’s approach to
human resource management and some of their suggestions for im-
provement.

Also, we benefited from the experience and insight of people who
have been closely involved in the implementation and oversight of
the Civil Service Reform Act of 1978 and heard some of their com-
mentary.

I believe that the leading question, as we face these issues today,
is whether the civil service system is designed for the growing Gov-
ernment of the 21st century. And, as we take on the important re-
sponsibilities of streamlining Government that lie before us, we
must do it in a responsible fashion.

During the past decade, American businesses have taken advan-
tage of new technologies and more efficient organizations to im-
prove quality while increasing services that they provide to the
American people and their consumers. Government has fundamen-
tally different responsibilities, in some respects, but we have an es-
sential commitment to maintain the quality and effectiveness of
our Government operations at the Federal level.

Today, we will hear from three panels of witnesses who will pro-
vide us with a variety of experiences in working with our civil serv-
ice system. Our first panel consists of three individuals who served
in senior positions within the Reagan administration during efforts
to bring about major changes in organizations.

(137)
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Incidentally, we also invited one of the former Carter administra-
tion officials to testify, and because of other obligations, he was
forced to decline at this time. But we're going to try to get him at
another time to testify.

Ronald Sanders, who now directs the Maxwell School Center for
Advanced Public Management in Washington, was the Director for
Civilian Personnel Policy and Equal Opportunity at the Depart-
me(rilt of Defense during the national security buildup of that pe-
riod.

George Dunlop was appointed Assistant Secretary of Agriculture
by President Reagan, a position which enabled him to exercise au-
thority over the Forest Service and the Agricultural and Conserva-
tion Service. And George Weithoner served as Associate Adminis-
trator for Human Resource Management at the Federal Aviation
Administration during the recovery of the firing of 11,500 air traffic
controllers who struck illegally in 1981.

We have that panel of witnesses, and I believe they are all with
us. If they could come forward—I don’t see George. If we can go
ahead, I would like to welcome Mr. Sanders.

Can you give me the correct pronunciation; is it Weithoner?

Mr. WEITHONER. Gene Weithoner; yes, sir.

Mr. MicA. OK. Sorry. I just wanted to make sure I got it right.
We don’t get enough Smiths and Joneses here.

I do want to welcome you to our panel. If we could take just a
moment, it is the custom and tradition of our committee, because
of its investigation and oversight responsibility, to swear you in. If
you would raise your right hands.

[Witnesses sworn.]

Mr. Mica. Mr. Dunlop isn’'t here yet, but we will begin with Mr.
Sanders.

Gentlemen, I've seen your statements, some of which run more
than 20 pages—we would appreciate your trying to summarize
your remarks. Your entire statements, without objection, will be
made a part of the record. We would like you to summarize, if you
can, in 5 minutes, and it will give us the opportunity for some ex-
change and discussion.

So, with that, I will recognize Mr. Ron Sanders.

STATEMENTS OF DR. RONALD P. SANDERS, DIRECTOR, CEN-
TER FOR ADVANCED PUBLIC MANAGEMENT, SYRACUSE UNI-
VERSITY; CHARLES E. WEITHONER, FORMER ASSOCIATE AD-
MINISTRATOR, FEDERAL AVIATION ADMINISTRATION; AND
GEORGE S. DUNLOP, FORMER ASSISTANT SECRETARY, DE-
PARTMENT OF AGRICULTURE

Mr. SANDERS. Thank you, Mr. Chairman. The life of an academic,
like the life of a personnel specialist, you kind of get paid by the
pound of paper, so I will try to be brief.

I appreciate the opportunity to speak to you this morning on the
subject of the Federal civil service system. You asked me to come
talk about the strengths and weaknesses of that system and some
of the improvements that can be made, and 'm going to do that,
but from a particular vantage. I'm going to talk as someone who
has had about a quarter of a century experience as a senior execu-
tive manager and human resource professional.
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From that vantage, my own assessment is that the current civil
service system isn’t broken yet. “Broken” suggests that it has
failed, and I don’t want to leave anyone with that impression, nor
do I want to suggest that the core values and principles that under-
lie the system, things like merit and accountability to the public,
are flawed or faulty, because they are not.

I think we are facing a case of fit, a system that is stretched and
perhaps becoming obsolete; bogging down in the silt and the sedi-
ment of bureaucratic rules. Given the consequences of that rule-
based model, I think we need a more revolutionary approach to
civil service, a result-based, sort of block grant model, characterized
by principles, performance measures, and strong leadership that
has authority and accountability for both of those things.

Before we can provide a prescription for the future, however, let
me take you back to the past very briefly, to look at the origins of
that system, to see where all of those rules came from. If you look
at the origins, you can see that the designers of our system in-
tended a public service characterized by both competence and con-
tinuity; in our Government of checks and balances, constancy and
merit serve as a counterweight to political pressures and patron-
age.

As a consequence, the model deliberately values stability and
predictability. Those things are fine, if the environment is of simi-
lar characteristics. But those characteristics have evolved into a
system that emphasizes permanent, virtually lifetime employment,
legalistic protections, and a very, very complex and arcane adju-
dicatory system to enforce those protections, and a compensation
system that rewards years of service over contribution.

Continuity and merit. There is that issue of merit, perhaps the
most precious component of our civil service system; however, even
there that strengtﬁo has become weakness as a result of bureau-
cratic rules. What we are left with today are volumes of rigid,
standardized job classification and qualification standards, and a
by-the-numbers definition, a sort of formula approach to merit and
relative worth.

I guess I would argue that the core assumptions and values that
ground our civil service are still as valid today as they were over
a century ago. Merit, accountability, neutral competence, protection
from arbitrary action, those things are the strength of that system.
And it becomes increasingly apparent that the dysfunctions in that
system come from the way those values have been operationalized
by a system of rules and regulations largely standardized and em-
bedded in what has become a culture of compliance. In that cul-
ture, rules become more important than results.

Some examples: Inflexible appointment rules make it very dif-
ficult for Federal agencies to hire other than permanent employees
for less than permanent work, and when that work is done, they
are forced to conduct traumatic reductions in force among those
permanent workers. Think of the ramifications of that for an indus-
trial depot in the Defense Department.

Centralized evaluation and referral procedures prevent agency
college recruiters from making competitive, on-the-spot offers, ex-
cept under the narrowest conditions. A complex, arcane job classi-
fication system encourages and rewards narrow technical speciali-
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zation, results in overstaffing and the compartmentalization of
work. A reduction-in-force system typically requires a chain reac-
tion of five or six separate personnel actions, bumps, and retreats
to separate a single employee.

All of these rules were likely issued with the noblest of inten-
tions, in many cases to deal with an individual abuse, but, taken
together, they have the unintended consequence of impeding the
performance of Government organizations, and they end up forcing
uniform, lowest common denominator treatment of Federal organi-
zations and employees, regardless of personal or situational cir-
cumstance. One size fits all; sameness over effectiveness.

If that’s the case today, what about the 21st century, which I un-
derstand is part of the scope of your review here. Even today, Fed-
eral agencies face a turbulent environment where change is con-
stant, uncertainty and chaos are the rule, and flexibility and adapt-
ability become organizational survival traits. By the year 2000 it’s
going to get worse. There is no question that the executive branch
will be a lot smaller, but this isn’t just a matter of sizing. The role
of Government will change dramatically as well.

Many of the functions that the Federal Government performs
today, especially those involving service delivery, will be
outsourced, privatized, or devolved. The Federal Government will
likely emerge as the public’s prime contractor, establishing strate-
gic partnerships and alliances with States, localities, private cor-
porations, and other in-between entities for the delivery of public
goods and services, and then making sure they deliver on those
promises.

That requires a lot more flexibility, the capability to constantly
reengineer itself, and a civil service that is decidedly more flexible
as well. For example, a career component that is much smaller
than it is today, much less stable, lower fixed cost, even greater
agility, much less specialization, with teams of multiskilled, rapidly
deployable knowledge and information workers sent to deal with
particular problems.

I think this smaller career component will be bound together, not
by the framework of rules that we have today, but by performance
nlleasures, core principles, strong leadership, and maybe not much
else.

It’s all too clear that we need a new civil service model to support
those requirements, one that preserves the core values of our civil
service system without resorting to bureaucratic rules that impede
effective delivery. And I think the blueprint for that model is right
in front of us. As we speak, you in the Congress and the executive
branch are in the process of devolving responsibility for many Fed-
eral functions to States and localities, and I think there are lessons
there for the Federal civil service.

That blueprint has three core elements, I think: one, an over-
arching Federal framework for a particular policy or program; two,
a set of tangible, clearly defined outputs and outcomes, perform-
ance measures, output objectives, et cetera; and three, broad grants
of authority to various governmental entities to design and deliver
things within that framework. This is eminently applicable to the
Federal civil service and indeed is precisely the human resource
management model that many of our best companies have adopted.
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Think of it as a block grant approach to civil service, where dis-
cretion to design and administer human resource management sys-
tems would be devolved to individual Federal agencies, conditioned
on conformance to broad principles: merit, accountability, and other
things like veterans’ preference, and also conditioned on perform-
ance, with the Government Performance and Results Act providing
a ready-made framework for establishing and assessing that condi-
tion.

Those two conditions, conformance and performance, serve as the
basic architecture for a truly reinvented civil service. And there is
a default option. What happens if these conditions aren’t met? If
freedom, organizational freedom, is the reward for meeting those
principles and the bottom line, then the penalty, or the default op-
tion, is revocation. If an agency can’t meet those conditions, it re-
turns to the rigidity of existing governmentwide rules and compli-
ance.

That dismal prospect and the leverage it would give oversight
bodies ought to be sufficient to deter most abuse, and it establishes
an accountability mechanism that is self-enforcing in many re-
spects.

Mr. Chairman, let me close by saying there is ample precedent
for that kind of model. As I have suggested, we are looking at that
as a way of managing major Federal programs now outside of the
civil service. New Zealand has tried it. The United Kingdom has
tried it. And we have many Federal agencies that are moving down
that path. As you heard yesterday from the General Accounting Of-
fice, almost 45 percent of the Federal work force, broadly defined,
now finds itself outside the broad sweep of our uniform civil service
statutes.

So it’s a model that I think is worth considering as we move to-
ward a civil service that has the flexibility and agility to meet the
21st century demands.

Thank you.

[The prepared statement of Mr. Sanders follows:]
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Statement of
Dr. Ronald P. Sanders

Director, Center for Advanced Public Management
Maxwell School of Citizenship and Public Affairs
Syracuse University

Before the

Civil Service Subcommiitee
Committee on Government Reform and Oversight
US House of Representatives

I. Introduction

Mr. Chairman, | appreciate the opportunity to speak to you and your
Subcommittee this morning on the subject of the Federal civil service system. In
your letter of invitation, you asked me to talk about the strengths and
weaknesses of that system, as well as any reforms that may improve it. |
certainly intend to do so, but from a particular vantage: that of a practitioner and
academic who has dealt with this subject for most of his working life. In this
regard, | will offer you my personal views and professional opinions -- | do not
intend or pretend to speak for the Department of Defense, although that is where
| acquired most of my managerial experience in government.

From that vantage, my own assessment is that that current civil service
system isn't broken -- it is just obsolete. “Broken” suggests that it has failed, and
| do not want to give anyone that impression. Nor do | want to suggest that the
core values and principles that underlie our Federal service -- such things as
merit and accountability to the public -- are somehow flawed or faulty, for they are
not. Rather, this is a matter of “fit,” a case of simply outgrowing a system that
has become bogged down by the silt and sediment of bureaucratic rules.

In offering this assessment, | do not want to minimize the urgency of the
matter, for the rule-based rigidity that constrains the management of the Federal
govemment’s human resources has serious ramifications for its performance.
Simply put, that rigidity impedes mission -- especially in a public sector
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environment that increasingly requires organizational “agility.” This inflexibility is
rooted in the notion that a single, overarching set of personnel management rules
and regulations can be centrally developed and applied across all of the Federal
govemnment -- in effect a unitary, “one size fits all” approach to governance that
no longer comports with an environment that demands a more customer-oriented
(and hence, a more customizable) model.

To support that conclusion, we must consider where the Federal civil
service has come from, where it stands today, and perhaps most importantly,
where it needs to be in the future. To that end, we will begin by first reviewing its
origins, with particular attention to the basic purposes and core values that
ground the Federal service, this in order to establish a baseline for our
assessment. With that context in hand, we will then examine the state of the
Federal government's present human resource management system, focusing on
the consequences of its rule-based paradigm, as well as the efficacy of some of
the previous attempts to reform it. Taken together, these consequences and
reforms suggest the need -- both today and tomorrow -- for a more revolutionary
approach to civil service, and in that regard, we will close with a look to the
future, outlining the requirements and specifications of a 21st century Federal
service and proposing a resuits-based, “block grant” strategy to meet those
requirements.

H. Origins: Continuity, Competence, and Covenant

At the time of its creation just over a century ago, the Federal civil service
was considered a model of modem personnel management, a grand design that
separated the sometimes unseemly world of politics from the theoretically more
antiseptic administration of government. In that context, it was originally intended
to provide for a public service characterized by continuity and competence -- in
our system of checks and balances, constancy and merit as a counterweight to
political pressures and patronage. If Federal laws represant a covenant between
the government and the govermned, then the civil service was intended to be the
keeper of that covenant -- and continuity and competence make that possible.

First and foremost, our present civil service system was designed to insure
the continued day-to-day operation of government, no matter the partisan political
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agenda. As a consequence, the model deliberately values stability and
predictability to dampen the vagaries of political change. These values have
been manifested by personnel rules that emphasize permanent employment to
offset to the comings and goings of Administrations, as well as a system of
complex, legalistic protections from arbitrary (originally defined as politically
motivated) adverse action. In and of itself, such continuity is a laudable, and
traditional, objective of civil service. However, this strength has become a
weakness: over time the rules established to achieve that objective have created
the expectation of tenure and virtually lifetime employment. These expectations
derive from the very words we use to initiate people into the civil service, words
like “career appointment” -- a lofty status that once attained, becomes an
entitiement revocable only with the greatest of difficulties -- and a compensation
system that rewards years of service over contribution.

While this bias towards permanence in both security and salary certainly
serves the goal of continuity, it may no longer comport with the reality of
government, where stability and predictability are gone, and the inflexibility and
inertia they engender are dysfunctional. In today’s uncertain environment,
flexibility is the key. This means a workforce with fewer permanent employees
and lower fixed personnel costs, one that can be rapidly sized and shaped to
meet competition, customer, or fiscal constraint. It also means no more da facto
lifetime employment. Indeed, the very notion of a large career Federal service
needs to be reexamined - the protections and entitlements that define that
service were originally designed to guard against political abuses, but they have
ossified to the point that they may vitiate the competitiveness of Federal
organizations -- and the employees they were intended to protect.

Then there is the issue of merit. Our civil service system was also
intended to forever abandon the practice of political patronage -- the so-called
spoils system -- for all but a very few senior positions. In part, this was to further
the objective of continuity, but more importantly, it was intended to insure that
those in government service had the skills and abilities necessary to administer
increasingly complex Federal programs. Thus, the system places great value on
neutral competence in service of “the government of the day” - and upon '
selection based upon merit, perhaps the most precious characteristic of civil
service. Howevaer, once again, strength and purpose have become weakness. -
Like continuity, competence and merit have been submerged and subverted, in
this casse by a complex, rule-based approach to valuing people and positions. An
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almost taken-for-granted tradition of civil service, this approach is characterized
by volumes of rigid, standardized job classifications and qualifications
requirements, “by the numbers"” definitions of merit and relative worth, and
centralized evaluation and referral of new entrants.

Itl. Consequences: A Culture of Compliance

Clearly the core assumptions and values that ground the Federal civil
service system -- continuity, neutral competence and merit, accountability to the
public -- are the strength of that system, and they remain just as compelling today
as they were one hundred years ago. In this regard, it becomes increasingty
apparent that the dysfunctions in the system derive from the way those values
have been operationalized: by standardized, centralized rules. Simply put, our
current civil service system (including the 1979 Reform Act) is rule-based. It
operationalizes its underlying core values the “old fashioned way,” through a
complex set of uniform laws, rules, and regulations that are intended to control
the behavior of public officials and organizations in ways that are consistent with
those values. Hence, the smallest of details concermning the management of the
government's human resources may be found in Federal statute or regulation.

There are historical antecedents for this as well. Traditionally, we’ve been
careful to circumscribe and delineate the authority of government -- part of our
cultural “distrust” of central authority of any kind -- and our present civil service
model is no exception. While that system values tenure and technical
competence, it also recognizes that these characteristics can vest considerable
power in bureaucrats, and the plethora of civil service rules serves in part to limit
and constrain that power. Those rules become ends in themselves, interpreted
and enforced through complex accountability mechanisms that emphasize
process compliance in the exercise of administrative authority. In this regard,
Federal civil servants have traditionally been measured on how well they conform
to the rules, so that is precisely what they do.

Nowhere is this control more apparent than in the rules that govem the
Federal civil service, where the organizations and individuals who administer
those rules - government personnet offices and personnel specialists -- have
over time established a veritable culture of compliance. In that culture, "what
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gets measured gets done,” and rules becomes more important than resuits, a
prospect that becomes even more problematic in a system that is centralized and
standardized like ours. Just imagine trying to write a set of rules that
accommodate the needs of a Navy shipyard, a national park, and the Intemal
Revenue Service during filing season. Well we have such a set, and its your
worst nightmare. All of these rules were likely issued with the noblest of
intentions, in many instances to deal with some individual case of abuse, but
taken together, they have the unintended consequence of impeding the
performance of government organizations, increasing their operating costs, and
in many cases diminishing employment and career opportunities for civil
servants. For example:

« Inflexible appointment rules makae it difficult for Federal agencies to hire
other-than-permanent employees for less-than-permanent work, and when
that work is done, they are then forced to conduct traumatic reductions-in-
force among those permanent workers.

« Rigid, govemment-wide job qualifications standards preclude agencies
from exercising any judgment in evaluating candidates, especially college
recruits, and centralized evaluation and referral procedures prevent them
from making “on the spot” offers except under the narrowest of conditions.

« A complex, arcane job classification system encourages and rewards
narrow, technical specialization, causes the “compartmentalization” of
work, and impedes an agency's ability to develop and deploy multi-skilled
workers to meet surges and bottlenecks.

« Formula compensation rules reward years of service and longevity, with
permanent increases to base pay almost automatic and irrevocable and
bonuses limited to relatively insignificant amounts.

« Reduction-in-force rules typically require a chain reaction of five or six
separate personnel actions (“bumps and retreats”) for every involuntary
separation, uprooting employees and placing them in jobs that may not
match their competencies. And last-inffirst-out retention rules unduly
impact diversity.

Other examples abound. However, one can argue that somewhere
among the volumes of civit service regulations (yes, they still exist, even after the
*sunsetting” of the Federal Personnel Manual) there are ways to achieve the
kinds of flexibilities needed by Federal agencies -- indeed, as a former personnel
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official, | used to pride myself on my ability to find those ways. However, therein
lies the fundamental essence of the problem. In a rule-based system, problems
are solved by writing more rules, with still more conditions and exceptions, until
we literally become mired in them. Federal organizations are forced to focus on
finding and following those rules -- and not on doing the job.

IV. Reforms: A “Better Rules” Strategy

To be sure, civil service rules can always be improved, by writing better
ones (clearer, less complex, fewer conditions, more exceptions, etc.), but they
are still rules. They can also be made more fiexible by delegating greater
authority to administer and apply them, but that too remains essentially rule-
based. The Civil Service Reform Act of 1979 provides an object lesson in this
regard. “Better rules” was the essence of that iegislation. It sought more rational
and responsive regulation of the Federal civil service; however, note the
underlying assumption here -- that civil service still needed to be regulated. The
Reform Act did not really depart from the present paradigm: a monolithic, rule-
based model of civil service; to the contrary, it took that model for granted, the
only way to achieve the purposes of continuity and competence. To their credit,
the architects of the Reform Act promised -- and delivered -- greater detegation of
authority within that model, from the brand new central personne! agency (OPM)
to agencies and managers within that unitary framework. But the limits on that
delegation are important: as a general matter, the Act did not devolve authority to
try a different model aftogether, and as a consequence, it produced predictable
results.

Among other things, the Reform Act attempted to put public accountability
(and by implication, less permanence) back in the Federal service by making the
pay of managers more contingent upon performance -- the beginnings of a
variable pay compensation strategy. But by mandating the same rating-reward
formula for every manager in the Executive Branch, the system had the
unintended consequence of inducing classic bureaucratic work-to-rule behavior:
inflated performance appraisals, “everybody gets a litle” bonus distribution
schemes, and ratings rotation games ("...every three years its your tum") that
usually bore little relationship to performance. The result: a merit pay program
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that was almost universally reviled by managers, despite the fact that it made
most of them financially better off; while managers had plenty of authority to
administer that program, they had no power to adapt and tailor it -- no
“ownership” stake in it -- and its failure became a self-fulfilling prophecy.

In the same spirit of more accountability and less permanence, the CSRA
also attempted to make it easier to fire poor performers, primarily by reducing the
evidentiary standards required to sustain a performance-based adverse action. It
clearly did that, but in so doing it also imposed additional regulatory requirements
and due process procedures (critical performance elements and standards,
improvement periods, and the like), yet another complex appellate system
complete with its own adjudicatory agency, and eventually a whole new body of
“legal” precedent and case law govemning performance management. The result:
a system that is arcane and intimidating to line managers and employees alike,
requiring the advice and assistance of lawyers and para-legal personnel
specialists to administer the day-to-day relations between them.

The inherent flaws of rule-based reform are perhaps most evident in the
Reform Act's demonstration project provisions. Generally intended to encourage
experimentation in human resource management, those provisions allow OPM,
under certain controlled conditions, to waive various statutory and regulatory
restrictions for up to ten such projects. Here was the chance to try something
other than a rule-based approach to civil service. Of course, a rule-bassd system
requires rules to conduct such experiments, with results that are all too
predictable. In the more than sixteen years since the passage of CSRA,
demonstration authority has never been fully utilized, largely because of the
daunting procedural constraints -- including public notice and hearings, inflexible
project plans, and centralized oversight -- that must be met. In my own
experience with one such project in the Air Force, it literally took years to gain
approval, and even then, we faced the prospect of almost constant reports and
compliance evaluations during its life -- not to mention lots of “Monday moming
quarterbacking.“ But after all, in a rule-based system, one must have rules, even
where the statutory objective is to try something else.

As should be apparent, our reliance on rules (even reformed ones) has
had unintended consequences, and we have come to place far too much faith in
them as a basis for managing the government's human resources. Designed to
insure continuity and competence, those rules and regulations -- pages and
pages of them, many centrally imposed and largely standardized -- end up
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forcing uniform, “lowest common denominator” treatment of Federal
organizations and employees, regardless of personal or situational circumstance,
a “one size fits all” approach to human resource management that imposes
sameness at the expense of effectiveness. At one time, this may have been the
system’s greatest strength, but paradoxically, it has become its greatest
weakness, for sameness and rigidity are two sides of the same coin.

V. Futures: 21st Century Civil Service

This is not to suggest that we abandon a “better rules” strategy - indeed,
most of what you have heard over the last two days of hearings has focused on
the need for certain incremental changes to Federal human resource
management. Our current civil service system clearly needs such immediate
adjustments, to be sure, but these may beg a more important strategic question:
Even with the adjustments discussed here, is our present system capable of
meeting the human resource management needs of 21st century Federal
government? If you will permit that much broader question, let me try to answer
it, first by speculating on the demands that may be placed on the Federal civil
service at the end of this decade and beyond, and then by describing the kind of
civil service system that may meet those demands.

Even today, Federal agencies face a turbulent environment where change
is constant, uncertainty and chaos are the rule, and flexibility and adaptability
become organizational survival traits. This is nothing new to our private sector,
and many state and local governments have already begun to confront this
challenge, but for most of the Federal government, this is a “brave new world,” a
real culture shock for organizations rooted in the traditions of stability and
permanence. Unfortunately, by the year 2000, it will likely get worse. There is no
question but that the Executive Branch will be considerably smaller and less
hierarchical by then, with fewer cabinet departments and agencies, as well as
fewer managers and front-line employees.

However, the future is not just a matter of sizing. The role of the Federal
government will also change dramatically. With many of the functions it performs
today (especially those involving service delivery) devolved, privatized, or
competitively outsourced, the Federal government will likely emerge as the
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public's “prime contractor,” establishing strategic partnerships and alliances with
states and localities, private corporations, and other in-between entities for the
delivery of public goods and services -- and then insuring that they perform as
promised. This new role will require it to be much more flexible, constantly
resngineering itself and its programs to meet the imperatives of demanding
citizens and balancing budgets. In effect, government organizations will have to
be much more “elastic,” literally capable of changing shape -- rapidly expanding
and contracting in response to stakeholders.

In this context, the Federal civil service will be no less important than it is
today, but it too will be much different. For example, the career component of the
Federal civil service will be much smaller and less stable, lowering fixed costs
and providing even greater flexibility, but also reflecting the more “nomadic” work-
life pattems\Bt its employees. The government’s workforce will be much less
specialized and rigia as well, comprised primarily of muiti-skilled, rapidly
deployable teams of "knoMedQe' and information workers (both white and blue
coflar, aithough this distinction iébe@ming less relevant) who are more agile and
mobile, particularly in a functional sense. Bound together by common values,
protections, and benefits - but maybe not much else -- these new public servants
will be held accountable by performance contracts, both individual and
organizational, for an outcome-based bottom fine. And everybody’s pay will be
more variable, a function of that bottom line. N

If these are the characteristics of a 21st century Federal civil service, how .
does the present system match up to them? if the examples described above
are any guide, not very well. The rigidity of that system simply does not (and
perhaps cannot) provide the degree of human resource management flexibility
required to respond to a constantly changing environment. The needs of Federal
agencies today - and more importantly, the needs of a reinvented and
reengineered Federal government on into the next century -- exceed the
capabilities of a rule-based model. In short, the Federal government has
outgrown its civil service system.

No doubt you have heard this assessment before, and it has given rise to
various proposals for civil service “reform,” some of which may be considered by
this Subcommittee. However, | would like to suggest to you that those proposals,
while fine as far as they go, may still be rooted in the taken-for-granted notion
that new (or different) rules are the answer. Our civil service system may need
more radical surgery.
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VI. Block Grants and Resuits-Based Civil Service

Itis all too clear that we need a new civil service model, one that
preserves the core values of our present system without resort to bureaucratic
rules that impede effective delivery of services to the public. In other words, we
need a results-based civil service, one based on devolution, flexibility, and
bottom line performance -- not process and compliance. The good news is that
our own private sector, a number of state and local govemments, and several
other nations have pioneered their own versions of just such a model. And at the
Federal level, the blueprint for such a model may be right in front of us. Indeed, a
surprising number of Federal agencies have already been allowed to follow it.

As we speak, the Congress and the Executive Branch are in the process
of devolving responsibility for many Federal functions and programs to states and
local governments, all in the name of greater flexibility. While there is much
debate over how much devolution should take place, there seems to be
considerable consensus on a few general assumptions: that one size cannot fit
all, that the central government cannot micromanage everything from
Washington, and that those who are closest to the problem are invariably in the
best position to know how to best deal with it. Note that none of these
assumptions equate devolution with abdication -- that is, they implicitly
acknowledge that the Federal government should have a role in the delivery of
various services to the public -- but a dramatically different one that focuses on
objectives and results, not rules and procedures. There are lessons here for
Federal civil service.

These emerging results-based models of governance seem to have three
basic elements in common: (1) an overarching Federal framework for the
particular policy or program -- goals, guiding principles, etc. that set forth the
basic purposes of the inifiative; (2) a set of tangible, clearly defined outputs and
outcomes -- performance measures, program objectives, anything but more
rules; and (3) broad grants of authority to various governmental entities (for
example, states and localities), with or without money, to design delivery systems
and programs within that larger policy and program framework, so long as certain
conditions are met. This is results-based government, and as a general
proposition, it would seem to be eminently applicable to Federal human resource
management. Indeed, this is precisely the HRM model that many of our best-
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performing private companies employ, companies that are just as diversified (and
value-oriented) as the Federal government. Think of it as a “block grant”
approach to civil service, where the discretion to design and administer human
resource management systems would be devolved to individual Federal agencies
and their subordinate components -- but with some institutional strings attached.

First, the design and delivery of these civil service “subsystems” would be
guided by an overarching, government-wide framework of common human
resource management principles. That framework would be grounded in the core
values that we have today: continuity, merit and equal opportunity, neutral
competence and fair treatment, accountability and integrity -- but it should also
include new ones that recognize the demands of modem govermment: flexibility
and responsiveness, quality and customer service, high performance at reduced
cost. Devolution of civil service authority -- both initial and continuing -- would be
conditioned upon conformance with these principles and values. This would
preserve the traditional strengths of the Federal civil service, but in a manner that
would avoid the weaknesses of the present rute-based model. As a general
“rule” in this regard, these core principles and values would not be
operationalized by rigid, uniform regulations, nor would agencies be judged on
narrow technical compliance. Of course, there would still be a place for
government- or even agency-wide personnel rules (for example, establishing
appellate systems or a common benefit program), but they would be the
exception -- unless the other conditions of devolution are not met.

Secondly, devolution of civil service authority would be conditioned on
performance. Under this model, such authority would be eamed: organizational
freedom as the ultimate incentive -- a privilege and not a matter of regulation or
management right. This would go far to insure that discretion is exercised
responsibly. In this regard, initial block grant authority could be conditioned on
an approved Govemment Performance and Results Act (GPRA) strategic plan,
one with tangible performance objectives and hard output and outcome
measures, and it would be periodically renewed only if those bottom line
measures are met - after all, an agency's human resource management system
should contribute to its performance, and the GPRA offers a ready-made
framework for establishing and assessing that contribution. These two
conditions - conformance and performance -- serve as the basic architecture of
a truly reinvented Federal civil service, one that focuses on results rather than

11
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rules, and offers considerable organizational freedom (for both managers and
employees) as an incentive for achieving them.

But how will we know if these conditions are satisfied? With GPRA
performance measures, that determination is relatively easy - an organization
either meets them or it doesn't — although there should be a grace or
probationary period, or some flexibility in this regard, as agencies leam to
develop measures and measurement systems that are up to this task. However,
in the case of human resource management principles, conformance
accountability becomes somewhat more problematic, a matter of judgment that
doesn't easily lend itself to a “by the numbers” approach. Nevertheless, such
judgments can be made. These would clearly be the responsibility of a central
personnel agency -- in our system, OPM -- albeit employing common sense and
qualitative measures rather than strict compliance as the metric. There may
even be a role for congressional authorizing committees in this regard. And what
happens if these conditions are not met? If freedom is the reward, then the
penalty -- or the "default option” — is its revocation: a retum to the rigidity of
existing government-wide rules and compliance. That dismal prospect -- and the
leverage that it would give oversight bodies -- ought to be sufficient to deter most
abuse, and it establishes an accountability mechanism that is self-enforcing in
many respects.

This block grant model may sound somewhat far-fetched, but there is
ample precedent for it. As noted, it has acquired “best practice” stature among
many of our most progressive private employers. In the case of public
management, you may already be familiar with the case of New Zealand, where
central government ministries are run by career “chief executive officers” on
fixed-term employment contracts; these CEOs are accountable to their ministers
for achieving certain contractually-established results, and with that responsibility,
they are given almost complete authority to craft their own human resource
management systems. By all accounts, the country has not fallen into anarchy
as a result. The United Kingdom, with its broad Citizen Charter organizations,
has adopted a similar devolutionary approach to its storied civil service, again
with encouraging early returns.

However, you may be surprised 1o know that this model has already been
successtully employed by a number of Federal agencies, albeit without the
results-based conditions proposed above. For all practical purposes, the several
agencies that successtfully obtained CSRA demonstration project authority have

12
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tested this approach -- for example, the Air Force's PACER Share experiment at
McClellan AFB. In addition, the General Accounting Office has reported that
several dozen Executive Branch organizations now fall outside the broad sweep
of our unitary civil service statutes: for example, agencies involved in the
regulation of the banking industry, State Department foreign service officers, and
in the Defense Department, its military academy and senior service school
facuities, and intelligence organizations. The latter is typical: several thousand
civilian DoD employees are covered by an "excepted” civil service system that is
described by its authorizing legislation in less than a page. However, those
employees are still subject to merit principles, as well as to the Federal
government's retirement and heaith insurance plans, all on an exception basis.
In this regard, it is interesting to note that OPM still provides evaluation and
oversight, but measured largely against broad principles -- on conformance with
the “spirit” of the law, in part because it has so few letters!

These Federal agencies and organizations have moved beyond our
current civil service system in part because its rule-based rigidity could not
accommodate their unique missions. However, their needs are no longer so
unique -- almost every Federal agency could use this kind of flexibility, and these
pioneers have demonstrated that it can be devolved, albeit conditionally, without
fear of widespread abuse. As noted, two of the necessary ingredients in this
regard are already available: a strong set of common, overarching human
resource management principles (merit, integrity, accountability, etc.) imbedded
in the culture of the Federal civil service; and a new, government-wide system of
output and outcome-based accountability -- the GPRA, with its mandate for
strategic plans and hard performance measures. Properly combined, these
ingredients can form the basis for a new results-based civil service system, one
that remains true to the original purposes of the Federal service without
sacrificing the fiexibility it needs to survive the 21st century.

Now, such a prospect is frightening to some -- they would argue that you
cannot trust political appointees (or managers, or employees, etc.) with such
broad civil service authority without risking widespread abuse. However, |
believe that the incentives, conditions, and sanctions that attend such authority
are a more than adequate substitute for rules of behavior. Taken together, they
would serve as a sufficient deterrent against abuse in most cases -- and in those
cases where they do not, there is always the default option. Moreover, the
proposed human resource management policy framework proposed here could

13



156

still include rigid, government-wide rules (for example, prohibited personnel
practices, due process requirements, veterans preference entittements, even
merit principles), but they would be the exception, promulgated only where there
is a compelling need for unitorm treatment. And implementation of such authority
could be incremental, perhaps beginning where we have had the most practice
with govemment-by-results: the several GPRA pilots that are currently underway.

Gradual or otherwise, such radical surgery will eventually be necessary
just to survive the turbulent environment of the next millennium. A a rule-based
system is a comfortable tradition of civil service, but it suboptimizes Federal
organizations and employees. While it is hard to imagine an altemative to that
system, a more flexible, bottom line approach to human resource management
has become state-of-the-art in our private sector (our competition for the best and
brightest in the labor market, and perhaps other markets as welll), and the
Federal government faces a widening “performance gap” if continues to hold on
to its security blanket of rules. On the other hand, there is the promise and
potential of a results-based Federal civil service, agile and high-performing, but
without any compromise in the core principles and values that have served it so
well. Which course will it be?

14
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Mr. MicA. We thank you and will now call on Charles Weithoner.

Mr. WEITHONER. Thank you, Mr. Chairman.

The staff asked me to comment, in particular, on the impact of
civil service regulations during a period of rapid and dramatic
change. In the case of FAA, while I was working there, that was
built around the strike of 1981. In that strike in August 1981,
11,500 air traffic controllers went out on strike all at once.

The President gave them 48 hours to come back to work, and by
and large, they didn’t. So we had to proceed immediately with the
termination of 11,500 people, following the procedures which Mr.
Sanders, I think, correctly described as complex and arcane. To say
that we were in a sea of paperwork is sort of an understatement,
to process all those actions.

The personnel regulations really had a big input. All those folks
also had multiple levels of review and appeal, and we had to go
through all of that, with procedures that were actually designed to
handle cases one at a time, and we did it all at once. I am happy
to report that, in well over 90 percent of the cases, we were sus-
tained on ultimate appeal. We did follow the correct procedures
and were sustained. .

Turning to the recovery from the strike, real quickly, in a very
brief period we had to recruit, test, train, place, and promote a
whole new controller work force. In that operation, we had, of
course, the support of the President, and we got excellent support
from the Office of Personnel Management. They gave us the assist-
ance, the flexibilities, the waivers that we required to move things
more rapidly than we normally would. You could say we got the
kind of support from OPM that managers would like to get all the
time, as a matter of routine. They were terrific.

When the recovery was underway, we, of course, determined to
change the way we managed the people in the FAA. We started on
a whole range of things. For example, we did a lot of employee con-
sultation. We drastically changed our management training. We
began to consult employees on things like the evaluation of super-
visors. We did attitude surveys, and we published the results. We
followed up and took action on the problems that were identified
in those surveys, and we did it on a regular, sustained basis.

We also changed the way we dealt with labor unions. We started
working with the union, Professional Airway Systems Specialists,
that represented 9,000 of the technicians who maintain the com-
puters, radars, and so on. And we developed a good working part-
nership with them. That continues, has been expanded, to this day,
and the concepts of that way of working with unions are now being
d}tleveloped in the air traffic work force. I hope we get similar results
there.

In that instance, the regulations were not really a factor; that is,
you can change those kinds of things, the way you manage your
people, the way you treat your work force, and the regulations just
don’t come into play.

We have a couple recommendations for the future. And on this
one point, I speak for an organization of over 50 retired senior ca-
reer FAA executives, people who rose to the top in air traffic con-
trol, flight safety, electronic engineering, and so on. We formed an
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organization—we have been in existence over a year—to try and
help provide our input into the process of reforming FAA.

One facet of that FAA reform, which is being considered in both
the House and Senate, deals with personnel flexibilities. As a gen-
eral proposition, we support the flexibilities that have been pro-
posed in various bills being considered. The one we pick out as the
most important of those flexibilities is the ability to pay more for
certain locations where, historically, it has been very difficult to
fully staff our facilities, and, second, to pay more for a limited num-
ber of high-level technically complex positions.

For example, one I worked on before I left was the recruitment
of somebody who is a specialist in wing flutter. There are not a lot
of people in that field. They tend to be highly paid, and we were
unable to attract, at that time, the quality of person we needed.
There are other flexibilities that would be nice, but that’s the one
we would pick out at the top.

Second, and referring now back—this is my own, not the organi-
zation—there have been several references from the Chair and oth-
ers, and witnesses yesterday, about the need to streamline and im-
prove the disciplinary system. And when you do that, I hope you
keep in mind that those removals do not always come just one at
a time. I hope there is never a strike like the one we had. It was
a tragedy. But if there is, you need some ability to deal with those,
both in the removal process and in the appeals process, that doesn’t
tie up such a huge chunk of the agency for so long.

Second, I would suggest that the committee consider giving the
President some sort of stand-by authority to deal with unions that
conduct strikes. In this case, they did it openly. They established
a strike fund, for example; PATCO, the controllers’ union, did. And
they called it a “strike fund.” And we filed an unfair labor practice
charge against the establishment of that fund, and we lost on that
one. The authorities ruled that it was not illegal to establish a
strike fund.

Then, when the strike started, there was a fair sized number of
people, who were union members, who did not go on strike. They
stayed with us; they were working every day; they were going
through picket lines, and so on. And for many months, we had to
withhold dues for PATCO, PATCO on an illegal strike. For the con-
trollers with us we had to take away money from their paychecks
to send to the union.

Also, it took months to go through the legal process to get
PATCO decertified. I think, in an emergency situation involving a
strike, a slowdown, or a sick-out, the President ought to have some
exceptional authority to deal with those situations very rapidly. I
would think, in terms of immediate decertification of a union that
calls a strike. I hope the committee considers that sort of thing.

Thank you for the opportunity.

[The prepared statement of Mr. Weithoner follows:]



159

STATEMENT OF CHARLES E. WEITHONER
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SENIOR AVIATION FEDERAL EXECUTIVES - RETIRED (SAFER)

TO THE CIVIL SERVICE SUBCOMMITTEE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES

October 13, 1995

Mr. Chairman, my testimony is based on my experience as the

FAA Associate Administrator responsible for human resource
management at the time of the air traffic controller strike

in 1981 and in the strike recovery effort which followed. My
recommendations on needed changes in personnel laws and
regulations also reflect the opinions of the Senior Aviation
Federal Executives - Retired (SAFER), an organization of over

50 retired career FAA executives, experts in air traffic control,
flight safety, electronic engineering, aviation medicine,
aviation security, and other aviation safety specialties.

My testimony covers three topics: (1) the actions required
immediately after the strike to remove striking controllers,
make optimum use of controllers who remained on the job, and
recruit and train new controllers; (2) the actions required
to revamp FAA's management of its work force; and (3)
recommendations for changes in current laws and regqgulations.

In August, 1981 over two thirds of FAA's air traffic controller
work force went on strike for higher pay and greater benefits.
After striking controllers ignored a warning from President
Reagan to return to work within 48 hours, over 11,500 were
removed from their jobs. The removals represented a huge
workload because FAA had to follow the elaborate procedures
designed for the firing of individuals, one at a time, on the
basis of their poor work or poor conduct. Those 11,500 removals
were successfully pursued and, although thousands of cases were
appealed through administrative and judicial processes, well
over 90% of FAA's actions were sustained.

We had to recruit and train new people to fill the vacant jobs.
Getting applicants was no problem, over 100,000 people applied.
Picking the right people and getting them trained was difficult.
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However, personnel regulations were not a serious obstacle.
Thanks to the President's support and excellent fast work on

the part of the staff of the Office of Personnel Management,

we were given the waivers of regulations and other flexibilities
we needed to test, train, promote, and place new controllers
where they were most needed and we did as rapidly as the control
towers and centers could absorb new trainees. You could say
that FAA, in a time of emergency, got the support managers would
like to have as a matter of routine. I am also mindful that
hundreds of FAA people did high quality work for long hours

over many months to make it all work out and to keep the air
traffic control system safe during the recovery period.

As soon as the most immediate strike-related problems were
resolved and FAA was on its way to recovery, we began a major
effort to change the way FAA managed its employees and worked
with our employee unions. These efforts to change an entrenched
culture also required a massive effort and are, in certain
respects, still in progress. Here too, personnel laws and
regulations were not a significant factor. We could do almost
all the things we needed to do. We launched a major effort
which included: comprehensive and sustained employee attitude
surveys, improved management training, expanded consultation
with employees, and development of new screening tests for
identifying the best new recruits.

Working closely with the Professional Airways System Specialists
(PASS), the union which represented 9,000 maintenance
technicians, we began a program of cooperative work on
substantive plans and problems, problems not covered by union
contracta. This program, jointly managed by PASS and FAA, has
grown substantially and has been a real success. Those
principles of joint union-management efforts are now being
applied in air traffic control and, in my opinion, show great
promise for improved relationships with the National Air Traffic
Controllers Association and the controllers they represent.

With regard to changes needed in personnel laws and regulations,
Senior Aviation Federal Executives - Retired, endorses
legislative proposals now being considered in the House and
Senate which would strengthen FAA in several respects., One
facet of those proposals would give FAA authority to devise

many of its own personnel systems geared to the problems with
which FAA must deal. The most important of these flexibilities,
in our opinion, is the authority to increase pay for certain

FAA employees. Flexibility is needed to help recruit and retain
employees in a relatively small number of locations. Pay
flexibility is also needed for a limited number of highly
technical jobs in aeronautical engineering, electronic
englneering, computer software development, and other specialties
for which FAA has historically been unable to pay enough to
attract top talent from outside government.
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Finally, I urge the Subcommittee to consider the need for
legislation to cope with illegal jobs actions, and perhaps with
other emergency situations. Under present law, strikes by
Federal employees are illegal., But if a union calls a strike
in violation of the law, the Government must go through a legal
maze to respond. For example, when PATCO went on strike, some
union members remained on the job. FAA was forced to deduct
union dues from the salaries of those who did not strike. It
took months to proceed against PATCO.

I believe the President needs a stand-by authority to deal
swiftly with unions which conduct, encourage, or fail to take
action to end any job action - strike, slow down, or sick out,
Such a union should be immediately decertified. The Subcommittee
should also consider streamlining the procedures for disciplinary
action against any employee who goes on strike or engages in

a slow down or sick out. Appeal rights such an employee may

have should be limited and susceptible to guick resolution,

We appreciate the opportunity to present our views to the
Subcommittee.
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Mr. Mica. Thank you both for your testimony.

I have a couple of questions for you, Mr. Sanders. You suggested
a range of options to make organizations more flexible. The Gov-
ernment Performance and Results Act, which you referred to, pro-
vides some of the results-oriented focus that appears consistent
with what you recommended in your testimony. How would you
manage a transition between a rules-oriented and a results-ori-
ented system? I believe you advocated a move toward a results-ori-
ented system.

Mr. SANDERS. I think you're right, Mr. Chairman. I think the
Government Performance and Results Act may actually provide the
vehicle for that kind of transition. There are some 70-odd GPRA pi-
lots, I think, in various stages of implementation right now. I've
done some research on them, and, as best I can tell, I haven’t found
any that are using the human resource management flexibilities of
GPRA. I'm not sure why that is.

But I guess I would encourage those pilots to begin looking at
some sort of linkage between the hard outcome and performance
measures that GPRA is requiring and flexibilities in the rules,
moving away from a rule-based system, as the law currently allows
to some extent.

GPRA is limited in the human resource management flexibilities;
it primarily focuses on compensation. Perhaps that could be broad-
ened so that it is not just pay that is the focus, but intake, and
classification, and deployment, and expanding and contracting,
some of the issues that you’ve heard this morning.

I would use those pilots as the laboratory. I don't want to suggest
a laboratory like the CSRA demonstration projects, because I'm not
sure that they were an effective one, but certainly a laboratory to
experiment with a results-based system.

Mr. MicA. One of the other things that has concerned us, we
talked yesterday quite a bit about ways to deal with poor perform-
ers. And we also deal here with Government employment, which is
different from private sector employment, and certain rights that
have been established.

How would you balance those rights in public employment and
create safeguards for employees to incorporate into such a system?
Again, trying to devise something that recognizes that you have
public employees with certain rights, yet get to a system with a dif-
ferent basis than in the past, what safeguards?

Mr. SANDERS. I don't think the fault lies in the notion of protec-
tion against arbitrary action. I think that’s a core value that’s
worth preserving in the civil service. Again, it’s a matter of how we
operationalize that. We've got an appellate system that looks like
the wiring diagram for a missile guidance system; it has become
very, very complex and legalistic. And when it comes to taking an
action, that, I think, is what is so intimidating to managers and
employees alike. You just can’t wade through it; it takes years.

There was one very famous case, Mr. Chairman, I can’t remem-
ber the citation, where the appellant passed away before his case
had run its course. Again, it’s not the protections themselves but
a different way of operationalizing them.

That’s going to take some experimentation, but I would look to
the private sector and the organized private sector where they use
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what amounts to a small claims court, labor arbitration, to resolve
the overwhelming majority of workplace disputes. They have ex-
perimented with alternatives to that system, and it has become
very, very streamlined. You just don’t have the same kinds of legal-
isms that we've built in the public sector.

Mr. MICA. Yesterday we heard some calls for a limit on appeals
and for a timeframe limit. You’re saying that we should explore ar-
bitration as an alternative. Would that be a one-stop opportunity?
Is that what you’re advocating?

Mr. SANDERS. 1 would certainly recommend one of the guiding
principles be a one-stop shop, as opposed to the system we have
today which permits a lot of form shopping, where you can literally
pick and choose. In some cases, you get a choice. In some cases, you
can pursue multiple forms at the same time. Frankly, when you
look at the root issue in many of these cases, it stems from the
same fact base. So I think a more streamlined single forum would
have some merit.

Mr. MicA. One final question I wanted to ask is, in a transition,
people are accustomed to doing things in a certain way and one of
the hardest things to implement in any activities of Government is
change. What kind of a transition would you recommend? Is this
going to require instant shock therapy, or do you advocate some
type of progressive approach in implementing these changes?

Mr. SANDERS. Mr. Chairman, the book would say the latter, but
I'm not sure the public is going to afford the Federal Government
that luxury. We faced that, to some extent, in the Defense Depart-
ment. You know, all of the authors say you sit back and you look
at the organization and you reengineer it, and then you cut your
work force to meet whatever you have come up with. In our case,
the cuts came first, and we reengineered to fit.

I think, frankly, that’s what the Government is facing. The good
news and bad news of all the reductions is that it serves as an en-
gine to drive the change in that culture. I mean, granted, there are
casualties, and that’s the sad part. On the other hand, I'm not sure
the bureaucracy would change without that kind of impetus.

Mr. MicA. Thank you.

Mr. Weithoner, you recommended that we give the President spe-
cial authority to deal with some of these work disruption situa-
tions, and I think your recommendation was decertification of the
unions. Is that the sole way we can deal with this?

Mr. WEITHONER. I think it’s, administratively, about the only
way you could deal with a union. You could provide for lesser pen-
alties, but I don't see that a lesser penalty would be called for, if
a union actively, openly supports a strike that is against the law.
It’s clear; it’s not an ambiguous situation. Decertification would end
their dues withholding, and it would cutoff their official ability to
deal with the agency on matters in the work force.

Mr. MicA. 'm not aware of many situations like you deal with.
Is this something that we absolutely must address in any reform,
or is it just a protection that you think we should have in our back
pocket in case we need to use it?

Mr. WEITHONER. I couldn’t call it an absolute necessity for the
reason you mentioned. To my knowledge, it’s only occurred once on
a scale like this. On the other hand, if another one comes along in
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10 years or 20 years, there is no time to get through the Congress
changes that would provide that sort of authority.

I also think that, if such an authority were established, it would
have an impact on unions that might be considering some sort of
illegal job action, whether it was a strike or the more different
things to deal with, sick-outs and slowdowns. And I would like to
see some authority for the President to deal with those, a club, if
you will, to hold over the head. If the actions are illegal, they
shouldn’t be doing it.

Mr. Mica. I imagine you will stir up the pot with that rec-
ommendation.

Mr. WEITHONER. I'm sure.

Mr. MicAa. But we will consider your ideas. I will now defer to
the gentlelady from Maryland.

Mrs. MORELLA. Thank you, Mr. Chairman. I would like to ask
unan&mous consent that an opening statement be included in the
record.

Mr. MicA. Without objection.

Mrs. MORELLA. Thank you. I won't even read it. But I do want
to thank you for this second in the series of very important hear-
ings that we've had on civil service reform. And I'm very pleased
that we have, also, the unions coming before us and some people
who are experts in this area.

[The prepared statement of Hon. Constance A. Morella follows:]
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STATEMENT OF THE
HONORABLE CONSTANCE A. MORELLA
HEARING ON CIVIL SERVICE REFORM, PART I
SUBCOMMITTEE ON CIVIL SERVICE
OCTOBER 13, 1995

I would like to commend Chairman Mica for calling this
second hearing to examine the overall framework for reforming
human resource management in government. There, of course,
will be more specific hearings over the next few weeks.
However, this is an appropriate and critical start.

I made a very detailed statement yesterday, and today | plan
to keep my remarks short. This obviously will delight the
Chairman. However, | would like to make a few key points.

The changes affecting the federal government dictate a
more responsive human resource management system. No one
can argue against that. Yesterday, agency representatives
strongly supported reform that would increase the flexibility in
the current system, while establishing accountability for
managers and executives. | mentioned and several of the

panelists echoed that reform must also focus on assuring the

integration of human resource management policies (and

1
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programs) with mission accomplishment. | believe that this is
crucial if we are going to have meaningful reform.

Clearly, we are going to have to do something to create
better performance management, hiring, and pay systems. In
light of the amount of downsizing on the horizon, | don’t believe
we can look the other way on RIF reform any longer. The
procedures are outdated.

We must examine the intent of the probationary period. Is
it "resuits" or "competence" based? | also believe probationary
periods structured around occupations have some validity.

The final reform package must allow for greater partnerships
with the private sector. We should examine whether it makes
sense to extend the Administration’s idea of nonreimbursable
details (tryouts) to private sector organizations.

We must strengthen the linkage between training and the
agency’s strategic plan. It is also important that we carve out
the most effective role for the Office of Personnel Management
in reform.

But, | feel very confident that with the insight of the

employee groups and other advocacy groups assembled here
2
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today we can create a system that works and achieves the
results necessary for effective human resource management.
Again, | would like to thank Chairman Mica for calling this

hearing. 1 look forward to hearing from the witnesses.
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Mrs. MORELLA. I was interested, Dr. Sanders, in perusing the
testimony you submitted, because you used the term with great fre-
quency, “block granting,” and that’s something we hear a lot of
around here, the “block grant concept” and “results-based.” I won-
der if you would elucidate a little bit more on the implications of
that. Are you talking about flexibility in terms of block granting or
demonstration programs?

Mr. SANDERS. Flexibility, primarily, and not in the traditional
model of a demonstration program. I think we’re talking about
building an overarching framework for our civil service that deals
with the core principles we've always had but without all of the
rules that implement those values. But within that framework, ba-
sically letting agencies and organizations design systems that meet
their needs.

There is a difference between that, which I would characterize as
devolution of authority, and delegation of authority. We tried the
latter with the Civil Service Reform Act. It basically was an effort
at better rules and giving managers authority within those rules
to make decisions. But those managers had no authority to actually
craft personnel systems that met their mission, met their cus-
tomers, met their environment.

So I would suggest devolving that kind of authority. The twist
here is that it would be conditional. You would literally hold that
freedom hostage to meeting the bottom line and conforming with
those core principles that we would establish for public service.

Mrs. MORELLA. How should procedures—speaking of demonstra-
tion projects that I mentioned—how should procedures that sur-
round demonstration projects be changed so there are the needed
flexibilities and the inducements for creating innovative systems?

Mr. SANDERS. Well, let me contrast with the current system
where the procedures are so daunting that they literally deter ex-
perimentation, with public hearings and project plans that become
etched in stone. That’s not the sort of laboratory conditions, I
think, that are conducive to innovation.

My own view is to basically condition demonstration project au-
thority on a strategic plan approved under GPRA, something that
says, here are your results measures; here are your performance
indicators. So long as you are meeting those indicators and so long
as you remain true to those broad principles, then you would be
permitted to experiment.

It would be revocable. If you don't meet the bottom line, if you
depart from those principles, then the default option is, you go back
to the web of rules that we have today. But I would make it much
easier to allow that kind of innovation.

Mrs. MORELLA. I would like to turn to Dr. Weithoner. Is that how
you pronounce it?

Mr. WEITHONER. I'm not a doctor, but that’s my name, yes.

Mrs. MORELLA. Well, if you're my constituent, I can call you a
doctor. [Laughter.]

Mr. WEITHONER. Thank you.

Mr. SANDERS. Honorary degree.

Mrs. MORELLA. Like a professor.

Mr. WEITHONER. I am your constituent, so I accept the title.
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Mrs. MORELLA. I know you are, and I'm delighted that you're
here and you bring the expertise to our hearing. How would you
suggest that we streamline the appeals system while at the same
time preserving individual rights?

Mr. WEITHONER. I think, essentially, the way Mr. Sanders indi-
cated, provide one level of appeal. I think, to be fair to all parties,
that appeal ought to be to someone outside the agency, not involved
at all in the original decision. I think, with those two steps, that
would make, all by itself, a great improvement.

Mrs. MORELLA. I would like to ask—we've had legislation to do
that—I would like to ask both of you, what private sector practices
do you think would most effectively apply to these kinds of
changes? What could we implement from the private sector?

Mr. WEITHONER. Well, I'll pick two: One, I mentioned is the abil-
ity to adjust pay without making a Federal case of it, in a limited
number of situations. And second, Ron also referred to this, the
ability to recruit rapidly, and without referral to other agencies, for
a limited number of jobs, highly technical jobs or jobs that are very
difficult to fill.

Mr. SANDERS. Let me pick a more strategic practice, something
that the GAO witness alluded to yesterday. I think many of the
best performing private companies, particularly those that are very
diversified, not unlike the Federal Government, have concluded
that a one-size-fits-all approach to human resource management
doesn’t work. And their corporate approach to HR is basically to set
results measures and to establish a set of company values and per-
sonnel policies without getting so specific, and then let their oper-
ating divisions craft things that meet their needs within that
framework.

Mrs. MORELLA. As you look at the individual differences, and
combining what both of you have said with regard to the ability to
hire, to adjust pay, do you run into problems from agency to agen-
cy, department to department, when you have inconsistencies? How
do you handle that, if, in fact, you believe you do?

Mr. WEITHONER. My guess is that you would run into some prob-
lems with people who feel they are treated differently. My conten-
tion would be that if you keep basic pay structures, basic benefits,
like retirement and health benefits, the same, that that provides
enough uniformity across Government lines. Government agencies,
employees, perhaps even the Congress would learn to tolerate a lit-
tle bit of difference from one organization to another.

The price we pay for this uniformity is very high. I would hope
we would permit a little diversity in that respect.

Mr. SANDERS. I would certainly agree. I'm not sure sameness is
something we ought to pursue. A job in one agency with a research
and development mission literally may be valued more than that
same job in another agency that has service delivery as its func-
tion. Yet today we say they are of equal value, and we have vol-
umes and volumes of rules to try to force-fit that equality. I'm not
sure that that’s worth all of the trouble.

Mrs. MORELLA. Well, Mr. Chairman, I will yield back any time
that is remaining, in the interest of pursuing the issue. Thank you.

Mr. MicA. We have been joined by our ranking member, Mr.
Moran.
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Did you have any opening comments, and would you like to ques-
tion two of the witnesses? The third just arrived; we will get to him
in a second. He is going to be penalized for coming in late.

Mr. MoORAN. Mr. Chairman, we can move on to the third witness.
We have a number of witnesses today, and I made a statement yes-
terday, so I don’t need to take up the room’s time now.

Mr. MicA. Mr. Dunlop, with whom I served in the Senate, has
arrived late. It is the custom of our subcommittee to also swear in
the witnesses, so, George, I'm going to ask you to stand and raise
your right hand.

[Witness sworn.]

Mr. MicA. Do you promise not to be late again?

Mr. DUNLOP. Yes, sir.

Mr. Mica. All right.

Mr. DUNLOP. You all are operating more promptly than has been
the experience.

Mr. MicA. Yes. You're used to the Senate side, George, where
they are tardy. We start right on time here and have a penalty box
if you're late. So you have 4 minutes and 32 seconds to summarize
your remarks. Your entire statement will be made part of the
record. So if you would like to begin.

Mr. DuNLopP. Thank you, Mr. Chairman.

For the record, my name is George Dunlop. I reside in Arlington
and Richmond, VA, and earn my living in private business. I have
had some 30 years’ experience in direct professional relationships
with the Federal work force, including that time which began in
1986, when President Reagan appointed me Assistant Secretary of
Agriculture. For 35 months, I served on the line with responsibility
to the President and to the Congress for the performance of the two
largest agencies of the Departmeiit of Agriculture: the Forest Serv-
ice and the Soil Conservation Service.

My prepared remarks address my view that civil service reforms
can be successful only in the context of more extensive govern-
mental reform. In summarizing my testimony, permit me to focus
on the subject of accountability that you asked me to address, spe-
cifically, in your invitation to me.

“Accountability” is the key word, I believe. And indeed this one
word sums up the challenge of this committee and the Congress in
trying to figure out how to induce elements of personal responsibil-
ity and organizational accountability into bureaucracies that, by
definition, find such notions radical and unnerving.

In my experience, any reforms that you consider should be able
to satisfy this test: Does the reform encourage accountability and
responsibility by individuals who provide leadership to the bu-
reaucracies?

On page 4 of my prepared remarks are six bulleted items that
list my recommendations, and I might draw your attention to
those. In my experience, it’s my counsel that you consider increas-
ing the number of individuals who are directly accountable to high-
er authority in the executive branch. This would include increasing
the number of Senate-confirmed appointees, both political ap-
pointees and civil servants, who are directly accountable to the Sec-
retaries, to the President, and to the Congress.
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I think you should increase the number of direct hires and fires
that work for these people, that the tools of personnel management
can be used with, that is, in hiring and firing them, in promoting
them, in commending them, in awarding them, and, yes, if nec-
essary, in reprimanding and penalizing them.

And then I think, also, that this would involve increased num-
bers of senior executive service officials who are accountable to the
Assistant Secretaries. In my experience, the SES reform was a
great idea, but all of these guys are staying up here in the central
headquarters in Washington, and they should be out in the field.
They should be using their managerial experience, built over 25
years of professional service, to induce accountability on the line,
in the field.

Second of all, I believe that you should streamline the proce-
dures, that are very cumbersome right now, for Assistant Secretar-
ies. That is, those people responsible on the line for performance
who participate in the selection of SES officials, promotion of civil
servants to the SES, and in other civil service personnel actions.

I believe, on the third bullet, that you should require agencies to
submit biannual goals and objectives, do some strategic planning in
a formal way that is reported to the Secretaries and to the Con-
gress. Then you would be able to have these organizations focus on
measurable outputs, not on the process-focus that bureaucratic or-
ganizations, whether they are in private business or in Govern-
ment, like to do.

Next, I think if you streamlined the procedures whereby the As-
sistant Secretaries, the people on the line, could develop and meas-
ure specific performance requirements for each individual civil
servant, you would find that there would be increased opportunity
to provide for measurable outputs, getting away from this process
and how many meetings one attends, and get to the bottom line of
what we're trying to accomplish.

And, finally, I would mention that I think streamlining proce-
dures whereby Federal employees may be terminated for poor or
wrongful performance is very important. Elimination of the entitle-
ment to perpetual Federal employment enervates the bureaucracy,
demoralizes the senior civil servant executives who have to put up
with gross incompetence. It is really a punishment to them; it
drives them crazy. And if they had that authority to remove people
from perpetual employment, it would be a great improvement.

As regards the comparison to the two agencies I had, I commend
the Natural Resources Secretariat. I had two agencies, the two
largest maybe in the Government, 55,000 people total. The Forest
Service was the epitome of an organization that was an entre-
preneurial, change-oriented organization dedicated to increasing its
efficiency and effectiveness and seeking to accomplish increased
measurable outputs of every commodity and service. Forest Serv-
ices executives tried constantly to motivate its people to think inde-
pendently and to take meaningful risks.

On the other hand, the Soil Conservation Servicr was an organi-
zation of fine, dedicated people, totally captured ! : what President
Reagan called the “Iron Triangle,” the total epitrne - f an organiza-
tion that existed for the benefit of the people wl.o worked in it. And
if there were any material benefits that happened to inure to the
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American people as a result of their activity, great, but they existed
as an organization that existed for their own benefit. And that’s
reglly the dirty little secret of the governing class in America
today.

So those two agencies might be a great opportunity for you all
to use as a laboratory to further your investigations.

I thank you, Mr. Chairman, and of course will be available to an-
swer any questions you may have.

[The prepared statement of Mr. Dunlop follows:]
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Subcommiittee on Civil Service

Mr. Chairman, my name is George S. Dunlop. I reside in Arlington and Richmond,
Virginia and earn my living in private business as 2 management consultant and as an
entrepreneur specializing in business start-ups and international trade.

I thank you and the Subcommittee members and staff for your interest in investigating
ways in which the federal work force can be managed more efficiently and effectively, and
am pleased to comply with your request to share my experience with you at this hearing
today.

My experience in dealing with the career civil service spans almost 30 years, beginning in
1966 when my first real expesience in working with a federal bureaucrat was my DI at
Parris Island.

- Beginning in 1973 I served as a constituent relations specialist for a United States Senator.
As you know, this involved daily working relationships with employees of numerous
federal agencies — ranging from the relatively junior civil servants in buresus to Cabinet
Secretaries. In 1981 I became the Chief of Staff for the Senate Committee on Agriculture,
which involved major investigatory and oversight responsibilities into the operations and
activities of the Departments of Agriculture and State, and a number of independent
agencies, as well as work with the Congressional services bureaucracies.

In 1986 President Reagan appointed me Assistant Secretary of Agriculture. For thirty-five
months I had responsibility for the performance of the two largest USDA agencies, the
U.S. Forest Service and the U.S. Soil Conservation Service. The Forest Service had at
that time some 36,000 employees and managed some 42,000 volunteers. The Soil
Conservation service had some 14,000 employees and sbout 2000 volunteers. Also, I was
the Departments of Interior and Justice and the Environmental Protection Agency and the
White House. My most pertinent experience was in dealing with Senior Executive
Service executives and their staffs who ran these agencies, and my testimony today is best
understood in the context of my experience in managing these highly accomplished
professionals.
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Agenda. Chairman Mica asked me to testify to my experience in managing federal
agencies during periods of change, with particular emphasis on overcoming impediments
to efficient and effective management and accountability of the federal work force, the
relationship of political appointees and career civil servants, and a comparison of agencies
with which I was involved.

Here are my insights on these topics, one-by-one:

1. Accomplishing Change

Change requires leadership, strong and courageous leadership with vision, effective in
explaining the rationale for change and in providing the moral authority to accomplish it.

The Reagan Administration and the Assistant Secretaries who were directly responsible to
be agents of that change faced overwhelming opposition to change. Civil Service reforms
must be undertaken in the context of more extensive governmental reform.

Iron Triangle. President Reagan himself addressed the impediments we faced by
identifying what he called the “Iron Triangle™ — the combined forces of those who have an
insatiabie desire to grow their programs and power: 1) the entrenched civil servant
bureaucracies in the executive branch agencies; 2) the entrenched elected bureaucracies in
the Congressional committees responsible for agency authorizations and appropriations;
and, 3) the entrenched special interests outside of government which benefit directly and
personally from government programs, monopolies and other accretions of power into the
hands of & governing elite.

The nasty little secret of the governing class in any society is that they know that the
propensity of government is to exist mostly for the benefit of those who govemn.

Diminishing the overwhelming power of the iron triangle is the first step in providing
opportunities for responsible change in managing government for the efficient and
effective benefit of the people. Peoplewholovehbertyw:llprotectthulibenybymahng
it difficult for the iron triangle to function effectively.

Bi-Annual Budgeting. Another massive inefficiency inherent in the system is the annual
budget process, particularly in circumstances in which Congress cannot seem to complete
its budget work before the beginning of the fiscal year.

During oty watch at USDA, I strongly advocated a bi-annual budget for the Forest
Service, and was successful in persuading OMB and the Appropriations Committees to
institute a trial, which as I recall, was first used for FY-1990. A two-year
budget/appropriations cycle for federal agencies would result in enormous savings in time
and money for the Agencies and the relevant Congressional Committees.
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Inefficient Work Rules. Many federal civil servants are highly motivated people who
are eager to perform with excellence. Many work rules in place impede these people. In
my experience, rules and peer pressure that prohibit employees from working extra hours
ties the hands of those eager to accomplish more. Also, the typical bi-weekly 9 work day
amrangement, in which some civil servants take their 10th day off on Mondzy and others
take theirs on Friday essentially means that the only days in which decisions can be armived
at are Tuesday through Thursday each week. This creates massive inefficiency and is
maddening to people who are trying to get things accomplished.

Examples of change oriented reforms I recommend include these:

¢ Require SES Executives to be assigned outside their agencies for promotion;

¢ Term limits for Congressmen or at least for Committee Chairmanships;

o  Strict limits on use of federal funds for lobbying, and restrictions on grants and
contract awards to organizations tied to public advocacy;

o Appropriations line items should be made transparent and public;

o Line item veto for the President;

. Dwmaﬁufedaﬂhnuumciuawayﬁomwmon;

¢ Tum responsibility for government back to the States or the private sector;

e Provide for bi-annual budgeting, allowing carryover of unspent appropriations into the
second year. Change budget/appropriations accounting from “as planned” to “as
performed.”

2. Accountability

In this one word is your challenge, to wit: how can Congress induce elements of personal

responsibility and organizational accountability into bureaucracies that are, by definition,

almost inherently abhorrent to such notions?

InmyexpenuwemyrefomsyouconndatothedeSemoeRefomActoﬂws

hshdns,youwnllgruﬂymmemdempowerﬂnSnorEmmwSuvm
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As a corollary, I recommend you provide for streamlined, practical and effective means
whereby civil servants of all levels who do not meet rigorous standards for performance
may be dismissed. In my experience, the virtual entitlement to permanent employment by
federal civil servants, no matter how unsatisfactory or wrongful one’s performance,
enervates bureaucracies and demoralizes leaders.

Examples of important reforms to encourage better accountability include these:

¢ Increase the number of individuals directly accountable to higher authority:
¢ Increase Senate confirmed appointees accountable to Cabinet
Secretaries/President,;
¢ Increase numbers of Schedule C’s accountable to Assistant Secretaries;
¢ Increase numbers of SES officials accountable to Assistant Secretaries;

e Streamline procedures whereby Assistant Secretaries may participate in the SES
selection process and other senior civil service personnel actions;

¢ Require Agencies to submit bi-annual goals and objectives focused on measurable
outputs (not process) and require bi-annual performance reports;

e  Streamline procedures whereby Assistant Secretaries may develop and measure
specific performance requirements for civil servants. Provide these performance
requirements to focus on measurable outputs — not bureaucratic process;

e Streamline procedures whereby employees may be terminated for poor or wrongful
performance. Eliminate the entitlement to perpetual federal employment,

e Maeke civil servants personally and individually responsible for violations of law,
wrongful acts, gross incompetence and negligence by themselves or their agencies.

3. Comparison of Agencies

My experience in working closely with the senior civil servants in my agencies at the
Department of Agriculture generally caused me to be very favorably impressed with their
high degree of professionalism, technical and personal competence, and thorough
dedication to their agencies and their missions.

Forest Service. The U.S. Forest Service in this period was the epitome of an
entrepreneurial buresucracy that was thoroughly dedicated to increasing its efficiency and
effectiveness, always seeking to accomplish increased measurable outputs of every
commodity and service, and to motivate its people to think independently and take
meaningful risks.
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Chief F. Dale Robertson and Deputy Chief George Leonard, career civil servants, were
two of the most energetic and enthusiastic people I have ever met, and their leadership
made itself felt throughout the entire organization. They paid careful attention to the
policy direction the Administration and Congress provided, and were self-confident
enough to offer counsel and advice on policy and practical operations. Secretary Richard
Lyng often said that the Forest Service was the Marine Corps of civilian agencies. During
my watch, we increased outputs by more than 20%.

While time does not permit & detailed review here, I strongly recommend the Committee
interview former Chief Robertson and the SES civil servants who worked for him. I
believe they can provide you with a long list of recommendations about how Congress can
increase the practical workings of the federal bureaucracy drawn from their extensive,
real-world experience in managing one of the largest federal agencies.

Note well that I caution you this: If every federal agency operated with the enthusiasm,

espirit d’corps and effectiveness of the Forest Service, I'm not sure how long we’d keep
our fiberties. President Reagan used to say that the American people can be thankful that
we don’t get all the government we pay for.

Soil Conservation Service. During my tenure this agency was almost the opposite of
the Forest Service. It was then (and may yet be) an epitome of an agency caught in the
Iron Triangle, opersting for the benefit of the employees and those who directly benefited
" from its monetary disbursements. To feed the Iron Triangle a steady stream of those
indentured to its plantation, the SCS had the unreasonable requirement that line employees
must have highly specialized and highly technical educations and degrees.

The Reagan Administration struggled with the SCS Iron Triangle to re-direct the mission
to providing technical assistance and away from pork-barrel programs and self-serving
activities. We had much success in getting the SES executives to understand the
importance of inducing elements of accountability focused on measurable outputs into
individual performance standards, but I don’t believe most of what we accomplished
survived more than a year or two after we left. The SCS Chief was a political appointee
who mesant well, but who went completely “native” in the face of the unrelenting assault of
the Iron Triangle. The SCS would be a good prospect for a case history of how an
organization with an important and helpful mission is completely enervated and entrapped
by bureaucratic inefficiency. Despite all the difficulties, we accomplished a 13% increase
in efficiency in the operations of the SCS during my watch, according to the USDA office
of Budget and Program Analysis.

I believe this demonstrates that enormous opportunities for increased efficiency can be
captured by vigorous and determined leaders held accountable for specific performance.



178

Mr. MicA. Thank you, Mr. Dunlop. A couple of quick questions,
We heard you talking about increasing the number of people con-
firmed by the Senate; is that correct? In policy type positions, I
would imagine, you were advocating, or key management positions.
Part of the testimony we heard yesterday was actually suggestions
that we reduce, for example, the number of Schedule C’s. Ms.
Horner, a former OPM Director, said that a lot of those folks get
in the way. So she asked that we have fewer of those.

You are saying that the number of people at a policy level or
management level with Senate confirmation, be increased. Also, at
this time, the Senate is cutting or recommending a cut in the num-
ber of political appointees, from 3,000 to 2,000. My figures may not
be right, but there has been some move toward that. Your empha-
sis, if 'm correct, is on the people who are setting policy or in-
volved in management, and increasing that number; is that a cor-
rect assumption?

Mr. DUNLOP. Yes, sir, I think so. That’s my experience. The key
is to induce elements of accountability for people. Now, if you were
going to totally reform the civil service, incorporating all of the
other bullets that I had, that might not be necessary. If you were
going to allow the senior executives themselves to dismiss people
and not have to go through all of this 40-year rigmarole to try to
get somebody disciplined or dismissed, then that might not be so
important.

But what I'm getting at is the necessity to have people, yes, in
policy, but also in management, which may include people who
come and go or people who stay a long time. You know, the nature
of political appointees is to have a mind-set when you go in that,
you know, “I'm here for a short time. I'm here for maybe 19
months.” That’s the average tenure of an Assistant Secretary; mine
was 35. But, you know, you tend to have an idea that “I'm going
to come in, and then I'm going to go.” But you might want to have
Senate confirmation or other accountability for people that would
plan to stay longer.

Mr. Mica. Well, another interesting point you raised was trying
to get the SES out in the field. As the new chair of this subcommit-
tee, I was absolutely stunned to find the number of people that are
in Washington, DC, or within a 50-mile radius. I think it’s over
350,000 Federal employees. Mr. Moran has somewhere in the
neighborhood of 50,000 or 60,000 just in his district and Mrs.
Morella has a pretty high number in her district.

One of my interests is to try to get some of these folks, in addi-
tion to SES, out into the field. Am I headed in the wrong path?

Mr. DuNLOP. Oh, no, sir, I think you're exactly right. In fact, you
know, the SES, these are the creme de la creme; these are the pro-
fessionals. These are the most accomplished people in the entire
Federal service, if there is any kind of merit at all in selection of
that, and I think there is, to a substantial extent, even though the
“Iron Triangle” comes over the top of it every once in a while.

And to get these highly accomplished people out in the line
where they can use their usually 25 or more years’' experience to
help the organizations perform measurable outputs would be abso-
lutely instrumental. Now, if you thought that you were going to
cast them out to the field forever and they couldn’t come back, you
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know, that might be demoralizing to them. But if you said, “Look,
we expect you to go out and to your duty on the line for 6, or 8,
or 10 months, or 2 or 3 years,” that would be a decided improve-
ment.

Also, I think it’s just as important to get them out of their agen-
cies. My Forest Service people, great guys, but they panicked at the
idea when I said, “You know, I'd like you guys to go over to HUD
for a while, or I'd like maybe you to go to Defense,” or, you know,
“Would some of you be willing to serve at the Soil Conservation
Service?” “Oh, please don’t make us do that!”

But for the system to get the benefit of that reform, that I think
one of your witnesses was instrumental in putting in, Scotty Camp-
bell, is absolutely essential, and, ultimately, they would be im-
proved by it, and so would the performance of the Federal bureauc-
racy.

Mr. MicA. So you’re saying the 3,600 SES we have here in Wash-
ington and the 2,400 we have in the field, we might look at revers-
ing that ratio.

Mr. DUNLOP. By all means.

Mr. Mica. All right. Well, I have some additional questions, but
I want to defer to the ranking member, Mr. Moran, at this time.

Mr. MORAN. Thank you, Mr. Chairman.

I'm not going to take up much time, but I do think it needs to
be considered that, in many of these agencies, we are automating.
We're finding that improved technology enables us to communicate,
not just by audio means, but visually, as well. And if we are going
to continue downsizing, then we’re going to have to make greater
use of that, rather than replicating the same function in 13 dif-
ferent regions in order to have our people out in the field.

Now, in the Soil Conservation Service and the Forest Service, we
may have some unique service responsibilities that are better done
on a face-to-face basis. But with a lot of our programs, such as So-
cial Security and Medicare, there’s no reason why you need people
out in the field doing what can be done at headquarters in a more
efficient manner.

I think what we do need is the retention of experience and skill
in people that have shown themselves, over years, to be responsible
and more than willing to be held accountable for the results of the
programs that they operate in.

I would hope that we would reach a consensus on civil service
reform that would not be ideological but would be a practical re-
evaluation of what needs to be done to make this Federal work
force the most efficient and effective. We already have the most
independent and least corrupt Federal work force in the world. And
I would hope we would buildupon our strengths and simply update
the civil service for the need for greater flexibility and improved
technology that have developed since 1978 when the last revision
occurred.

So having said that, I'm not going to ask questions of this panel.
We have two more panels. If anybody wants to respond, they cer-
tainly can.

Mr. Dunlop.

Mr. DunLop. Mr. Chairman, I would like to make a point. I
think that what Congressman Moran has said about being careful
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about where you put people is very important, the new technologies
and things. In my experience, I think you could pretty well elimi-
nate and terminate all regional offices. When I'm talking about the
field, I'm talking about on the line, where things are done in the
dirt, where people get dirt under their fingernails.

We had a lot of regional offices in both the Forest Service and
the Soil Conservation Service, totally unnecessary layer of bureauc-
racy. Just eliminate them entirely and put those people to work on
the line would be my recommendation. And that would be respon-
sive to the point that you raised about new technology, et cetera;
it’s a very good one.

Mr. SANDERS. Mr. Chairman, I guess I would second that. I sus-
pect you would find that most career executives would like nothing
better than to get their hands dirty.

Mr. MORAN. Well, there arent a lot of jobs other than perhaps
the Soil Conservation Service that enable bureaucrats to actually
get their hands dirty.

Mr. SANDERS. [ meant figuratively.

Mr. MORAN. And I'm not even sure how the Soil Conservation
Service—if we want our SES people picking up soil. I gather that’s
a figure of speech, but I understand the point that you’re making.

Mr. MicA. We spend all our time trying to keep our hands clean.

Mrs. Morella.

Mrs. MORELLA. I would like to pick up on the Forest Service. I
found it very intriguing, just a couple of sentences from your state-
ment that are written here. It says, “I want to caution you. If every
Federal agency operated with the enthusiasm, esprit de corps, and
effectiveness of the Forest Service, I'm not sure how long we’d keep
our liberties. President Reagan used to say that the American peo-
f;_)le can be thankful that we don’t get all the Government we pay
or.”

Now, I would really like to have you kind of comment on that.

Mr. DunLoP. Well, you know, to those of us who really think
about and love liberty, we know there are bureaucracies and civil
services and things, and they engage in delay and obfuscation and
stiék—in-the-mudism, and all kinds of reasons why they don’t want
to do things and take risks, and sometimes that means we don't
rush to judgment.

I think that what President Reagan was saying—I remember vis-
iting with him about this one time, and he was asking us questions
about our experiences and things, and several of the people were
complaining about how maddening it was to, you know, get civil
servants to do anything. And that’s when he made that remark,
‘;Well, let’s be thankful we don’t get all the Government we pay
or.”

Mrs. MORELLA. Except that your sentence, not President Rea-
gan’s, has to do with sometimes you have too much enthusiasm or
esprit de corps. This is the kind of thing we’re trying to develop,
to up-raise the morale and increase the productivity and the sense
of accomplishment.

Mr. DunLoP. Yes. Well, but, you see, when you put the force of
the sovereign in the hands of individual people, we all are, you
know, limited in our human nature, and we can do bad things. And
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we have to be careful that people don’t get too exuberant about
their role and how important they are.

I can report to you that, very literally, if Secretary Lyng or I had
gone to the Chief of the Forest Service and said, “Chief, you know,
we’ve got problem X, Y, or Z, you name it, we've got to the moon
and we don’t know how to do it. Do you think the Forest Service
could do it?” And he’d say, “By all means.” And they would turn
every energy they had to do it, even though it had nothing whatso-
ever to do with their mission.

Mrs. MORELLA. Maybe they could do it.

Mr. DUNLOP. And what I'm saying is that people need to be fo-
cused on what their measurable outputs need to be, and they need
to be managed to keep that focus. And that's really what I meant
by that remark that, if you’re going to make your agencies of Gov-
ernment efficient and effective and dynamic and vigorous, watch
out, because Government can be not only a helpful servant but a
fearful master.

Mrs. MORELLA. Yes, except I would say that, if you can devote
those kinds of energies and enthusiasm and attitude toward a mis-
sion, then the public is well served.

Mr. DUNLOP. Well, indeed, I concur.

Mrs. MORELLA. Just one other point. With regard to political ap-
pointees, I think one of the concerns that should be considered is,
an appointee comes in, has this wonderful vision of a mission for
an agency, department, whatever, and then that person is whisked
out after 12 months, 18 months, whatever, someone new comes in
with a new vision and mission and whatever. Would you like to
comment on the difficulties or the problems of the lack of kind of
consistency or eye on the prize, or whatever?

Mr. DunLopr. Well, I worked up here for 15 years in the Con-
gress. And running a committee of the Congress I likened to being
a tank commander on a hot battlefield. You had to punch and
dodge and shoot and move quick.

When I got down to the Department of Agriculture and I shouted
into the line, “Hey, let’s do this,” I found I wasn’t driving a tank,
I was driving a battleship. And I'd holler down there, “Hey, guys,
let’s have a, you know, tﬁ.ree degrees to the starboard here,” and,
you know, nothing would happen. I'd think, well, they didn’t hear
me. And I'd say it again. And I'd call them all in, “Why isn’t this
happening?”

And the bottom line is, there’s a lot of continuity in running bu-
reaucratic organizations, and you would be surprised by the fact
that Assistant Secretaries and other political appointees can’t go in
with big, broad, wide visions and agendas and change things. You
can pick two or three things that you think are important, and you
can focus on them, and you can get them done. And the rest of the
time you spend managing and working with the Congress and all
kinds of other people that have to have inputs.

The continuity problem, frankly, is a favorable thing, because it
brings in fresh ideas and fresh blood. If they are bad ideas, there’s
lots of ways they get vetted, believe me.

Mr. WEITHONER. I would like to comment on that, if I may, as
it applies to the FAA, which is quite a different organization. I
would say that, for the FAA, the last thing we need is a lot more
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Presidential appointees to come in and rotate every 19 months, as

Mr. Dunlop indicated, when we're trying to sustain an operation

::ihat’s heavily safety-oriented, when we're trying to get something
one.

One of the major impediments to getting the capital programs
done in the FAA right now is that you start off on a 10-year tech-
nical effort, and you're going to have five different people leading
that effort.

Mr. MORAN. We're not getting clear signals here.

Mrs. MORELLA. I appreciate this.

Mr. Mica. Well, it’s interesting, because FAA sat on that sub-
committee, and they change administrators like we change socks,
and that’s been a big problem there.

Well, I tell you, this is an interesting panel and we wish we could
spend the rest of the morning with you. It would be good to have
this group back sometime to continue the discussion. You have cer-
tainly opened a number of avenues for thought and review, and we
appreciate your testimony and participation today.

We will excuse the panel at this time.

Mr. DunLop. Thank you. We're grateful for the opportunity to
appear.

Mr. MicA. Thank you. Good to see you, George. Incidentally, I
didn’t know they were going to call you as a witness, but was glad
to see you. Thank you.

We have our next panel, and I would like to call them forward,
please. William Niskanen, chairman of the Cato Institute; Mr. Rob-
ert Tobias, national president, National Treasury Employees
Union; Mr. John Sturdivant, who is the national president of
AFGE, AFL-CIO; and Carol Bonosaro, president of the Senior Ex-
ecutives Association.

I would like to welcome you. I think just about everybody has
been on our panel before, maybe with the exception of the chair-
man of the Cato Institute. It is our custom to swear in the wit-
nesses, so if you would stand, please.

[Witnesses sworn.]

Mr. MicA. Thank you and welcome. We have a great deal of ex-
pertise in this panel, and we look forward to your comments.

We will start right off with the chairman of the Cato Institute,
Mr. William Niskanen. Welcome. If you would like to summarize,
your testimony will be made, without objection, a part of the offi-
cial record. We would appreciate your summarizing, and then we
will have time for discussion.

STATEMENTS OF WILLIAM A. NISKANEN, CHAIRMAN, THE
CATO INSTITUTE; ROBERT M. TOBIAS, NATIONAL PRESI-
DENT, NATIONAL TREASURY EMPLOYEES UNION; JOHN N.
STURDIVANT, NATIONAL PRESIDENT, AMERICAN FEDERA-
TION OF GOVERNMENT EMPLOYEES, AFL-CIO; AND CAROL
A. BONOSARO, PRESIDENT, SENIOR EXECUTIVES ASSOCIA-
TION

Mr. NISKANEN. Thank you, Mr. Chairman. I value this oppor-
tunity to address what are often neglected issues affecting the
management of Federal personnel.
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First, most recent personnel management reform proposals call
for increased discretion by agency managers on personnel issues.
As a former Federal manager, I am sympathetic with these propos-
als. All too often, it is difficult to hire the most qualified, to pro-
mote those who contribute most to the agencies’ missions, and to
terminate an employee for poor performance. The personnel system
seems designed to frustrate an administration of either party from
pursuing its own version of good Government.

The most important lesson from this experience, however, is that
performance accountability is the price of managerial discretion.
Unless accountability and discretion are paired, we are not likely
to realize increased performance. Managers, understandably, would
like increased discretion without increased accountability. The ad-
ministration and Congress, in many cases, of course, would like in-
creased performance but are reluctant to authorize increased dis-
cretion.

These are the tensions that transform Federal managers into bu-
reaucrats, congressional committees into micromanagers, and the
Federal sector into a bureaucracy. The necessary corollary of per-
sonnel management reforms, thus, is increased accountability for
agency performance. Congress and the administration should first
clarify the performance they expect of agencies, and then competi-
tion and contract are the best means to assure accountability.

Congress and the administration should be more willing to shift
activities and programs among agencies at the Federal level,
among levels of Government, to private contractors, and through
vouchers, for some programs, to any potential supplier.

Our Constitution and our shared political values provide mod-
erately good guidance about what services the Federal Government
ought to finance, but we really don’t have any very clear guidance
and any shared principles about what services the Federal Govern-
ment ought to supply by Federal employees. I suggest that the
services that are supplied by Federal agencies should be deter-
mined by superior performance but in a more competitive environ-
ment than they now face.

I encourage you, also, to explore the very innovative new contract
system in New Zealand, where the executive in each major agency
has a formal written contract with his or her minister, committing
the agency to a particular or specific performance schedule, and
committing the executive to resign if the schedule is not met.

We met for several hours this week with Mr. Brash, who is the
head of the Reserve Bank of New Zealand. His contract is public
knowledge and is monitored regularly by the financial community
and by the press, the consequence of which is that the inflation
rate in New Zealand has been brought close to zero, and the unem-
ployment rate has also been cut in half.

In summary, I share the concerns that have led to the recent
proposals for personnel management reform, but, at the same time,
I caution you not to expect too much of these reforms unless Con-
gress, at the same time, is willing to open up the supply of services
financed by the Federal Government to increased competition and
to hold Federal managers accountable for the performance of their
agencies.
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Second, I suggest that Congress should move quickly to reverse
a major threat to the merit system. Nothing will undermine the
morale and the performance of an agency faster than a pattern of
personnel decisions based on status rather than merit. Such pat-
terns, however, now seem to be official policy.

A Congressional Research Service report last winter identified
180 Federal race and gender preferences. A Department of Defense
memo is reported to state, “In the future, special permission will
be required for the promotion of all white men without disabilities.”
A position announcement by the Forest Service stated, “Only appli-
cants who do not meet OPM qualification standards will be consid-
ered.” At the Justice Department, workplace discipline “cannot be
initiated against any group of employees at a statistically higher
rate than any other group.”

Such policies provide very strong support, I suggest, for the
Equal Opportunity Act proposed by Senator Dole and Representa-
tive Canady, a bill that would prohibit discrimination in Federal
employment, in Federal contracts, and in Federal policies. A policy
of what I call aggressive nondiscrimination has proved consistent
with unit morale and superior performance, as the U.S. military
has proved, in part because it is more consistent with our shared
values.

Third, the Federal compensation system needs to be substan-
tially restructured. Current compensation is not sufficiently vari-
able by skill, experience, and region, and Federal pension benefits
are far higher than in the private sector. As a consequence, Federal
employment no longer attracts many of our most skilled young pol-
icy experts, and it includes many disgruntled older employees who
are locked in by their pensions.

Federal jobs that are a prize in some regions go begging for ap-
plicants in other regions. The system is biased in favor of the risk-
averse and the time-servers, not the innovative and those who are
most impatient to get the job done.

Let me switch to the pension issue. In 1979, in an Aspen Insti-
tute report, John Macy and Elmer Staats identified five major
problems of Federal pensions: unusually high income replacement
rates compared to the private sector, unusually early retirement,
the explosion of costs due to indexing, overlapping eligibility, and
lax standards for disability retirement.

None of these characteristics has been significantly changed in
the meantime. As a consequence, Federal pension benefits now cost
about $65 billion a year. The present value of the liabilities for fu-
ture pensions is now about $1.6 trillion, and the present value of
future health benefits for Federal retirees is another $300 billion.

I do not recommend reducing the pension and health benefits of
those who are now retired or in the work force, but I encourage you
to consider a major restructuring of the benefits to new Federal
employees, both to change the relative incentives for Federal em-
ployment and to avoid an explosion of future annual pension costs.

Again, thank you for your attention. That should be enough to
chew on for a while.

[The prepared statement of Mr. Niskanen follows:]
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Mr. Chairman and members of the subcommittee: I applaud your
review of federal personnel policies, and I value this
opportunity to address several often neglected issues affecting
the management of federal personnel.

1. Most recent personnel management reform proposals call
for increased discretion by agency managers on personnel issues.
As a former federal manager, I am sympathetic with these
proposals. All too often, it is difficult to hire the most
qualified, to promote those who contribute most to the agency’'s
mission, and to terminate an employee for poor performance. The
personnel system seems designed to frustrate an administration of
either party from pursuing its own version of good government.

The most important lesson from this experience, however, is
that performance accountability is the price of managerial
discretion. Unless accountability and discretion are paired, we
are not likely to realize increased performance. Managers,
understandably, would like increased discretion without increased
accountability. The administration and Congress, similarly,
would like increased performance but are reluctant to authorize
increased discretion. Such are the tensions that transform
federal managers into bureaucrats, congressional committees into
micromanagers, and the federal sector into a bureaucracy.

The necessary corollary of personnel management reforms,
thus, is increased accountability for agency performance.
Congress and the administrétion should first clarify the

performance they expect of agencies. Competition and contract
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are the best means to assure accountability. Congress and the
administration should be more willing to shift activities and
programs among agencies, among levels of government, to private
contractors, and through vouchers to any potential supplier. Our
Constitution and shared political values provide moderately good
guidance about what services the federal government ought to
finance. The services that are gupplied by federal agencies,
however, should be determined by superior performance in a more
competitive environment. Congress should also explore the
innovative new contract system in New Zealand, where the
executive in each major agency has a formal written contract with
his or her minister committing the agency to a specific
performance schedule and the executive to resign if the schedule
is not met.

In summary, I share the concerns that have led to the recent
proposals for personnel management reform. At the same time, I
caution you not to expect too much of these reforms unless
Congress is willing to open up the supply of services financed by
the federal government to increased competition and to hold
federal managers accountable for the performance of their
agencies.

2. Congress should move quickly to reverse a major threat to
the merit system. Nothing will undermine the morale and
performance of an agency faster than a pattern of personnel
decisions based on status rather than merit. Such patterns,

however, now seem to be official policy. A Congressional
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Research Service report last winter identified 180 federal race
and gender preferences. A Department of Defense memoc is reported
to state that "In the future, special permission will be required
for the promotion of all white men without disabilities." A
position announcement by the Forest Service stated that "Only
applicants who do not meet [OPM] qualification standards will be
considered." At the Justice Department, workplace discipline
cannot "be initiated against any group of employees at a
statistically higher rate than any other group." Such policies
provide strong support for the Equal Opportunity Act proposed by
Sen. Dole and Representative Canady, a bill that would prohibit
discrimination in federal employment, contracts, and policies.

A policy of "aggressive nondiscrimination®" has proved
consistent with unit morale and superior performance, as the U.S.
military has proved, in part because it is more consistent with
our shared values.

3. Finally, the federal compensation system should be
substantially restructured. Current compensation is not
sufficiently variable by skill and region, and federal pension
benefits are far higher than in the private sector. As a
consequence, federal employment no longer attracts many of the
most skilled young policy experts and includes many disgruntled
older employees who are locked in by their pension. Federal jobs
that are a prize in some regions go begging for applicants in
other regions. The system is biased in favor of the risk averse

and time servers, not the innovative and those impatient to get
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the job done. The surprise is that there are so many skilled and
dedicated federal employees, despite the compensation system.

The single best guide to the appropriate changes in current
compensation are not the periodic studies of federal and private
compensation but would be data on the voluntary quit rate by
skill, responsibility, and region. The compensation for jobs
with an unusually high quit rate should be increased or the job
should be contracted out. Conversely, current compensation is
more than adequate for jobs with an unusually low quit rate.
Congress should ask the Office of Personnel Management for
comprehengive data on quit rates before any periodic review of
federal compensation.

There is more reason to worry about the federal pension
systems. In a 1979 report of the Aspen Institute, John Macy and
Elmer Staats identified five major problems of federal pensions:
unusually high income-replacement rates, unusually early
retirement, the explosion of costs due to indexing, overlapping
eligibility, and lax standards for disability retirement. None
of these characteristics has been significantly changed in the
meantime. As a consequence, federal pensions benefits now cost
about $65 billion a year. More important, the present value of
future federal pension liabilities was about $1.6 trillion at
then end of FY 1993 and the present value of future health
benefits for federal retirees was another $300 billion. Let me
be especially ciear on this issue: I do not recommend reducing

the pension and health benefits of those now retired or of those
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now in the federal workforce. Congress is well advised, however,
to consider a major restructuring of the pension benefits to new
federal employees, both to change the relative incentives for
federal employment and to avoid an explosion of future annual
pension costs.

Again, thank you for your attention. That should be enough

to chew on for a while.
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Mr. Mica. I just hope we don’t get enough to choke on, not just
from you, but from the whole group. [Laughter.]

Mr. Tobias.

Mr. ToBias. Thank you very much, Mr. Chairman.

I brought today a package of acorns for you. [Laughter.]

Mr. Mica. I'm going to take some of those back to Florida. We
haven't seen that many acorns back there.

Mr. ToBIAS. I brought several of them, because it's my view that
we can't run the risk of seeking one tree, that the goal is to plant
many trees and have them all grow large and strong.

I believe, Mr. Chairman, that, with all due respect, your goal is
to figure out a way to manage the Federal Government more effi-
ciently and effectively, and I agree with that goal 100 percent.
When I use the term “manage,” I mean each agency achieving its
goal and its objective; each agency setting its 1l-year and 5-year
goals consistent with the Government Performance and Results
Act, and then utilizing its resources to achieve the declared out-
comes.,

Managing is not limited to personnel policies and practices. Per-
sonnel policies are a tool to be used to manage an agency; they are
not an end unto themselves. Personnel policies are a piece of the
management puzzle, an incredibly important piece, but only a
piece.

The responsibility for mission accomplishment and declared out-
comes must be linked with the authority to create personnel poli-
cies. No President, and certainly no Congress, can hold an agency
head responsible for failure to meet its goals and objectives if the
creation of personnel policies is not within the authority of that
agency head.

Now, some personnel management authority has been delegated
in conjunction with the abolition of the Federal Personnel Manual.
That delegation of authority, together with Executive Order 12871,
which urges the creation of labor-management partnerships, has
led to a better bottom line in many agencies.

And the better bottom line comes from, first, cost avoidance:
fewer grievances, fewer unfair labor practices, decreased amount of
bargaining, decreased negotiability determinations, fewer court
suits. But more importantly than cost avoidance, there is also cost
savings, in conjunction with reworked work processes and proce-
dures; faster implementation of needed changes, we don’t have to
bargain impact and implementation, changes get implemented,
change management occurs; also, better decisions, in the first in-
stance, because people doing the work are included as part of the
decisionmaking process.

We're on the right track, Mr. Chairman. These efforts should be
nurtured and encouraged. They are bottom-up efforts which save
taxpayers money. We should be extremely wary of returning to any
system which mandates governmentwide solutions to any perceived
problem.

There is no expert who knows or who can know the Government
and provide a fix. That is why we urge, Mr. Chairman, that agen-
cies be allowed to apply for changes in Title V in the applicable
regulations, based on an identified need and in the context of an
evaluation process against a baseline that is established. Such an



192

approach would allow OPM approval, congressional oversight, and
a continuing atmosphere of experimentation.

The quickest way to extinguish risk-taking and experimentation
is to mandate a change. All energy is then focused on implementa-
tion, no matter the consequences. We urge, Mr. Chairman, that you
avoid the sideshow of mandating governmentwide changes in per-
sonnel policies and instead focus on the real drama of aligning per-
sonnel authority with mission accountability.

So we believe, in short, Mr. Chairman, that allowing many
acorns to grow and prosper will indeed result in agencies increas-
ing their productivity and increasing their efficiency and increasing
their effectiveness.

Thank you very much.

{The prepared statement of Mr. Tobias follows:]
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Mr. Chairman and Members of this Subcommittee, my name is
Robert M. Tobias. I am the National President of the National
Treasury Employees Union. NTBU is the exclusive representative for
fourteen diverse agencies throughout the federal government. These
agencies include, but are not limited to the Internal Revenue
Service, the Customs Service, Pension Benefit Guaranty Corporation,
Health and Human Services, Nuclear Regqulatory Commission, Federal
Election Commission, Department of Enerqgy, Federal Communication
Commission, the Federal Deposit Insurance Corporation, Food and
Consumer Services, and the Patent and Trade Mark Office. Rach of
these agencies provide a very distinct and meaningful contribution
to our Nation. Therefore, we must look closely at the civil
service laws governing the work place for these employees to ensure
that the American taxpayer is receiving the highest order of

service.

The Federal Service is in its third century of providing for
the security, well-being and operations of democratic governance
for our republic. While the scope, size and tasks of the Service
have grown and changed in response to the needs of the nation,
public service remains the underlying principle and defining goal
that must guide and motivate the Federal work force. Management
and labor in the Federal sector have been confronted with the tasks
to reduce costs, upgrade skills, improve productivity and ensure

quality of service.
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NTEU believes that the current concept underlying the Civil
Sexrvice Reform Act of 1978 (CSRA) needs to be revisited. It is
predicated upon archaic notions of a centralized command management
structure; and an extremely limited and totally reactive role for
employees and their unions. While the private sector and the non-
federal public sector are recognizing the essential role of
expanded employee participation, outcome measurements, empowernment,
and rejection of top down hierarchal management, the current system
has mired the federal sector in the patterns and perspectives of
the past.

In 1978, proponents of CSRA arqued that its enactment would
bring private sector concepts of management and efficiency of
operations to the federal service. The provisions of CSRA,
however, reflect the authoritarian management model originating in
the 19th century, and not the emerging participative management
theories that are leading the private sector through the 21st
century. It has spawned endless litigation and engendered
adversarial relations. It has locked both labor and management in
a straight jacket of politicized central personnel management,
irrelevant rules, cumbersome procedures and arbitrary restrictions

on a substantive labor-management relationship.

This Administration recognized that change in the public
sector was no longer a seminar topic but rather was necessary and

imminent. In early March of 1993, President Clinton began
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fulfilling a campaign pledge to “radically change the way
government operates - to shift from top-down bureaucracy to
entrepreneurial government that empowers citizens and communities
to change our country from the bottom up.* He announced the
initiation of a National Performance Review to be conducted by Vice
President Albert Gore. It was President Clinton’s goal, relying on
the recommendations of the National Performance Review to
"redesign, to reinvent, to reinvigorate the entire National

Government. *

On September 7, 1993, Vice President Gore released the Report
of the National Performance Review, "From Red Tape to Results:
Creating a Government that Works Better & Costs Less". In response
to the report, on October 1, 1993, President Clinton issued
Executive Order 12871, “Labor Management Partnerships,® which
established the National Partnership Council (NPC). The NPC is
composed of representatives from the three largest federal employee
unions, the Public Employee Department, AFL-CI0O and seven
representatives. from Federal agencies. Its responsibilities
include: advising the Preaident on labor-management relationships;
supporting the creation of labor-management partnerships and
promoting partnership efforts; and proposing legislative changes
related to labor relations, staffing, compensation, and performance

management to the President.

The creation of the labor management partnership in the
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federal sector is a recognition that the challenges of the future
could not be met within the existing framework of centralized
personnel management and adversarial labor relations. The talents
and creativity of the federal work force were being suffocated in
a system of irrelevant rules and cumbersome procedures.
Partnership frees labor and management from the constraints of the
old system and gives the opportun.lt-:y to forge a new relationship
based on a commonality of purpose in the interest of public

service.

The nascent dawn of recognition by labor and management that
it is possible to cooperate and achieve mutually beneficial results
has been thwarted by conventional wisdom which stated that
efficiency and productivity could be increased only by increasing
pressure on employees to produce more. It is becoming more and
more evident that an employee’s productivity is linked to an
employee’s work processes and work procedure -- working harder will
not automatically improve productivity. Rather, involving
employees in work process decisions, who have the knowledge,
skills, and ability to understand what is the current work process
and what must be done to improve it, will enhance productivity.
The creation of the federal labor management partnerships provides
everyone with a common goal: dedication to the agency mission and
improvement in the quality of the accomplishment of that mission.

These concepts are not new. The most successful corporate
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restructuring have been based on labor management partnerships.
Many companies, including Saturn, Xerox, A.0., Smith, Harley
Davidson, NUMMI, Cadillac have created partnership between
management and its unions which resulted in increased
profitability. Although its inception is only recent in the public
sector, the labor management partnerships developing everyday in
our agencies have been critical to achieving increased efficiency
and productivity, the traditionai goal of management, and increased
employee job satisfaction, the traditional goal of unions.

Federal employees and their unions have already proven their
sincerity and ability to assume a partnership for the public
service. The National Performance Review included in its report
the goal for IRS of delivering refunds to taxpayers within 40 days.
Well today, all ten IRS service centers don’t do refunds in 40
d'aya. They do them in 38 days, on average. This achievement
resulted when IRS asked taxpayers for feedback and involved
employees in reform of the refund process. The IRS could not have
reached this goal without cooperation and commitment from NTEU.

Members of the trade community complained that the processing
of air cargo was needlessly slow. Employees from the local NTEU
Customs Chapter met with management officials to work out the
problem in “partnership.® Soon thereafter the lag time for air
cargo was cut by 72 hours. The NTEU agreement with the Patent and
Trademark Office, notably the first labor-management partnership

5
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within the Commerce Department, has already produced partnership
programs for family-medical leave, compensatory time and part-time
work. The examples are endless. Each one points to the same
conclusion - when management involves its employees in decision
making - the decisions work better, morale is enhanced and

productivity increases.

While partnership agreements are being signed daily, one
cannot ignore that change is difficult. Resistance is abundant.
The gains that we have made to date must be locked in. Without
action by Congress and the administration to change the laws that
bind the hand of federal managers and employees, “reinventing
government" threatens to become another energetic attempt to reform
government that didn’t work. NTEU strongly believes that the
National Partnership Council should be statutorily mandated. This
provides a strong signal to managers that they must involve their
employees in decisions and to employees that their work place

decisions are part of their responsibility.

The National Performance Review also reviewed and made
recommendations for change on civil service issues including the
hiring system, the general schedule classification system, and the
performance management systems. We believe that change is
necessary in all of these areas. However, we strongly believe that
we must proceed cautiously in making these changes. These changes

must be incremental to prevent mass chaos {in the federal
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government. NTEU strongly endorses the concept of demonstration
projects to allow agencies to change consistent with its goals, and
missions rather then mandating a change uniformily implemented

throughout a two million person work force.

To implement the concepts in NPR via demonstration projects
some legislative changes will need to be made. We support
eliminating the caps on the number of participants and actual
number of demonstration projects. In order to ensure a thorough
a.ccountabil.lty for demonstration projects, we believe that a public
hearing on the proposed projects continues to serve a purpose. In
addition, we believe that congressional action should be required
before any demonstration projects are converted to alternative

personnel systems.

Thank you for providing me with the opportunity to share our
views on this important matter with you. I believe there exists a
real opportunity for labor and management in the federal sector, -
and I‘m hopeful that we’re smart enough, wise enough, and patient

enough to seize it. I would be happy to answer any questions.
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Mr. Mica. I thank you, Mr. Tobias. I like your analogy much bet-
ter than Mr. King’s, who talked about making New Hampshire
gruel out of acorns. I like your approach much better.

Mr. ToBIAS. Thank you very much. I disassociate myself from
Mr. King’s analogy.

Mr. MicA. Thank you.

Mr. Sturdivant.

Mr. STURDIVANT. Thank you, Mr. Chairman.

I would like to thank you for the opportunity to testify today on
the subject of civil service reform, but more on the subject of how
do we provide better value for the taxpayers. The current desire to
change the management and administration of the Federal Govern-
ment is not new. The modern civil service system was created near-
ly a century ago. Civil service reform has been a frequent target
of Democrats and Republicans alike.

Many of these past reform efforts were built on the false premise
that Federal employees are inept and untrustworthy. Politicians of
every stripe discovered that one way to get elected was to run
against Government, and the best way to run against Government
was to run down Government employees. As a Nation, we can do
better than this and we must, if we hope to maintain the demo-
cratic—and that’s with a small “d"—promise of a Government that
exists to serve its citizens.

Unfortunately, the current civil service system is painfully out of
step with the challenges facing the Federal work force as we move
to the next century. In its emphasis on rules and regulations, cen-
tralized control, and top-down decisionmaking, the system sends a
loud message to employees that says they can’t be trusted to do the
right thing, and naturally it has bred resentment and indifference
in the workplace.

American corporations have abandoned this obsolete “command
and control” model in droves, in order to remain competitive in the
new world of tough global competition. These companies learned
the hard way that, in the transformation from an industrial age to
an information age, from the Model T to the computer chip, a pre-
mium is placed on highly trained, creative workers who can think
and think on their own.

There is no question that the engines behind the high-perform-
ance quality revolution sweeping through private industry are the
principles of employee empowerment and labor-management part-
nership. At Saturn, Xerox, Corning Glass, and many other union-
ized companies, the evidence has shown that quality improvement
efforts will not succeed in any lasting way without the support of
unions and the employees they represent. Private industry found
that involving the union, and the employees through the union, as
a true workplace partner, was good for shareholders and good for
the bottom line.

I must say that this did not exactly come as a surprise to AFGE
or its members. As Federal employees who believe deeply in public
service, AFGE members want to make Government work better
and more efficiently. But time and again we have been frustrated
by a sluggish bureaucracy that favors rules and regulations over
innovation and results.
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We figured out a long time ago that neither our members nor the
American people are well-served by the status quo. That is why
AFGE supports President Clinton and Vice President Gore in their
efforts to reinvent Government. Reinvention is fundamentall
about change. It is about a change in the very culture of the Fed}:
eral Government, its habits, its attitudes, its performance. It is
about a change in the way unions operate. It is about change in
the way unions interact with each other, and it is about change in
the way unions interact with management.

AFGE has a new vision for Federal service that speaks directly
to the urgent need for change. We believe that, in the new Govern-
ment workplace, labor and management have a shared interest in
accomplishing the mission; or, as I say to many of my friends in
DOD, when the base closes or when the work is contracted out,
management doesn't get to stay behind. Partnership offers a way
for labor and management to find common ground around mutual
goals of productivity, efficiency, and quality customer service.

As you can see in some of my written testimony, we have been
seeing practical, bottom-line results across Government since the
President’s Executive order on partnership was signed just 2 years
ago. We are starting to see improvements. We are starting to see
cost savings, cost avoidance. We are starting to see better work
done by the people who are charged with the responsibility of doing
the work for the American people.

We have taken an important first step, but we can’t stop here.
To achieve the fundamental changes at the core of reinvention, the
structure of the Federal civil service must be reshaped; it must be
decentralized, simplified, and deregulated. At the same time, addi-
tional management flexibilities must be balanced with a com-
prehensive effort to involve employees and their union representa-
tives as workplace partners.

In that spirit of partnership, let me present AFGE’s rec-
ommendations for reforming the civil service system. The failure of
the centralized civil service system is perhaps seen most clearly in
the way Government employees are classified. Virtually all Federal
agencies, regardless of mission, structure, or size, are locked into
a 15-grade, 10-step classification system.

There is little disagreement that the classification system must
provide greater flexibility to individual agencies, but bear in mind
that changing the way white collar jobs are classified and com-
pensated in the Federal sector substantially and directly affects the
pay and careers of over 1.5 million employees. If these changes are
to have lasting success, employees and their union representatives
must be closely involved in their design and implementation. No
other approach is acceptable to us nor makes sense.

As you see from my written testimony, and I would like to have
some dialog about it later on-—I see I'm running out of time—we
make specific recommendations for changing the performance man-
agement and reward system. We also make specific recommenda-
tions for removing some of the barriers, some of the legal barriers,
to labor-management partnerships.

We firmly believe that we are on the right track; we are going
in the right direction. As I said earlier, we are beginning to see
changes; we are beginning to see areas where the work and the
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service delivery that we are providing for the American people is
coming to the bottom line.

The main recommendation that we want to make, and it kind of
ties in with what Mr. Tobias is talking about, is broadening the ac-
tivity, broadening the opportunity for experiments, for demonstra-
tions, for innovative initiatives. The Government is a very complex
structure. One size does not fit all.

But one thing I can guarantee you, Mr. Chairman, if you give us
the opportunity to do that, if you give us the opportunity to work
together to provide good, more effective and more efficient services
for the American people, then you will be having hearings about
how well these innovations and experiments are working and how
do you replicate them in the Federal Government, rather than hav-
ing hearings about what doesn’t work and how do you fix it.

Thank you. I would ask that my entire statement be entered into
the record, and I look forward to a dialog on these issues.

[The prepared statement of Mr. Sturdivant follows:]
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Mr. Chairman and members of the Subcommittee: my name is
John Sturdivant and I am the President of the American Federation
of Government Employees, AFL-CIO. On behalf of over 700,000
employees represented by AFGE, I would like to thank you for the
opportunity to testify here today on the subjeét of civil service
reform.

The current desire to transform the management and
administration of the federal government 1s not new. Since the
modern civil service system was created nearly a century ago, civil
service reform has been a recurring theme in our political culture
and a frequent target of Democrats and Republicans alike.

Many of these past reform efforts were built on the false
premise that federal employees are inept and untrustworthy.
Politicians of every stripe discovered that one way to get elected
was to run against government, and the best way to run against
government was to run down government employees and blame them for
the low regard in which government is often held. This was clearly
the view of the Civil Service Reform Act's architect, President
Carter, who identified federal workers with "inefficiency,
ineptitude, and even callous disregard for the rights and feelings
of ordinary people.”

The sad but predictable results of these exercises in
bureaucrat-bashing ranged from the misguided attacks 6f the Grace
Commission to the overregulation and micromanégement of the Civil
Service Reform Act. Failed reform efforts like these, built on a
foundation of distrust and disdain for the federal emplayee, have

alienated the workforce and failed to accomplish what they set out
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to do: improve the performance of government.

As a nation, we can do better than this and we must. The
dedicated men and women who make up the federal civil service --
over 2 million hard-working Americans -- are a vital part of our
democratic government. It is federal workers who transform the
rough mandate of laws passed by Congress into the indispensable
reality of government services and benefits. Whether stopping the
flow of illegal drugs or caring for veterans, federal employees
serve as a tangible reminder that in a democratic nation, the
government exists to serve its citizens.

But this democratic promise of government is under strain.
Today the most visible threat comes from an anti-government frenzy
that has many in Congress engaged in a futile and destructive
bidding war to see who can cut the most federal programs or slash
the most federal jobs. What the slash and burners fail to
recognize is that the cries for deficit reduction have not and will
not reduce the taxpayers' insistent demand for high-quality
gservices and the skilled performance of basic governmental
functions. Whatever government does and whether it costs less or
not, it is federal employees who must ensure that it is done well
and meets the needs of a demanding public. Every endeavor of the
federal government ultimately relies on the skills, ability, and
motivation of federal workers.

Tied closely to the harsh realities of budget deficits and the
steaéy demand for high-quality government services are the

demographic and technological changes reshaping the character of
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the federal civil service. The years ahead promise far more
ethnic, racial, and gender diversity in the workforce. The
increasing number of two-income families and an aging population
will demand more flexible work schedules and dependent care
services to help -those struggling to balance child care, elder
care, and other family commitments.

Rapid changes in technology will fundamentally alter the
nature of work, requiring higher-skilled employees who can adapt
quickly to a constantly changing work environment. Management and
labor are both facing the need to reduce costs, upgrade skills,
improve productivity, and ensure the delivery of high-quality
service.

Unfortunately, the current civil service system is painfully
out of step with the challenges facing the federal workforce as we
move to the next century. In fact, it is fair to say that this
system is at the heart of the government's most enduring
performance problems and has contributed more than any other factor
to the lack of faith many Americans have in their government, the
sense of many that government simply does not work.

The problems with the civil service system are deeply rooted.
Its structural foundations are found in an obsolete management
philosophy which evolved in the early part of this century and
reached its zenith in the corporate culture of the 1950s8. This
organizational model featured centralized control with layer upon
layer of management to keep it tightly in place; autocratic, top-

down decisionmaking; and rigidly defined job tasks. With its
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emphasis on control, rules, and standardization, this model was
designed to take the thinking out of work and to devalue and
discourage employee participation in workplace decisionmaking.

The federal civil service system effectively replicated this
"command and . control"™ model of corporate bureaucracy. The
government's front-line workers were hamstrung by red tape and
silly rules, buried under stacks of pointless paperwork, and
micromanaged to within an inch of their lives. The central message
of this system was that employees could not be trusted to do the
right thing. 1In almost every way, the civil service system was
designed not to produce results, but to avoid mistakes.

By the early 1980s, American businesses began to abandon this
outdated management philosophy of "command and control” in order to
remain competitive and survive in the new world of tough global
competition, complex new technologies, and lightening-fast
communications. These companies learned the hard way that in the
transformation from an industrial age to an information age -- from
the Model T to the computer chip -- a premium is placed on
intelligent, highly-trained, creative workers who can analyze new
situations and act quickly and effectively.

A revolution based on quality and customer service began
sweeping through private industry. Companies like Corning. Glass,
GM, Motorocla, and Xerox began shifting their organizational
structures from centralized control and hierarchy to trimmer,
flatter management structures and greater employee participation.

As more and more companies moved to form high-performance work
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organizations, they discovered that the knowledge and creativity of
their employees was often the margin of difference between
mediocrity and excellence.

There is no question that the engines that drove this high-
performance . quality revolution were the principles of employee
empowerment and labor-management partnership.

Employee empowerment rests on a simple but powerful idea: the
people who are closest to the work know where the problems are and
usually have the best solutions. Not all good ideas flow from the
top down. When front-line workers are trusted to identify and
correct problems, and when their decisions are supported by top
management, they will be motivated to make continuing and
meaningful improvements to the work they do. The key is to push
decisionmaking down and give workers the authority to think
creatively and act independently, while guided by the
organization's objectives and values.

The other essential feature of the high-performance workplace
is a partnership between labor and management. At Saturn; Xerox,
Corning, Harley Davidson, Cadillac, Dayton Power and Light and many
other unionized companies, the evidence has shown that guality
improvement efforts and work restructuring plans will not succeed
in any lasting way without the support of unions And the employees
they represent.

The evidence also shows that long-term organizational success
is bound together inseparably to good relations between labor and

management. Companies that were trying to remake themselves in
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every other area of their operations discovered that business as
usual between labor and management was not good enough. Over time
they found that involving the union as @a true partner in
identifying . workplace problems and crafting solutions to those
problems was good for shareholders and good for the bottom line.

Partnerships led to increased productivity and quality, better
customer service, and greater employee satisfaction on the Job.
The private sector discovered that it is impossible to build a
quality operation by treating employees as costs to be minimized or
by denying the legitimacy of labor to participate in basic
workplace decisions.

I must say that this did not exactly come as a surprise to
AFGE or its members. As federal employees who believe deeply in
public service, AFGE members want to participate in positive ways
to improve the performance of government. But time and again we
have been frustrated by a sluggish bureaucracy that favors rules
and regulations over innovation and results. For years federal
employees have offered their thoughts on how to make government
work better and more efficiently, but we've been told "that's
management's job."

This attitude was emblematic of everything that was wrong
about government. AFGE members know firsthand what it's like to be
dedicated, skilled employees trapped in systems that stifled their
creativity and made little use of their ideas. AFGE came to

understand a long time ago that the civil service system's brand of
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top-down decisionmaking did not serve the interests of the working
men and women we represent.

But just as important, the current structure of the federal
civil service is incapable of producing the gquality and quantity of
services demanded by the public. The challenges of the future
cannot be met within the existing framework of centralized control.
Neither our members nor the American people are well-served by the
status quo.

That is why AFGE has supported President Clinton and Vice
President Gore in their efforts to reinvent the government through
the ongoing work of the National Performance Review. Reinveﬁtion
is fundamentally about change. It is about a change in the vefy
culture of the federal government: its habits, 1ts.att}tudes, its
performance.

It is also about a change in the way the American people think
about their government. Reinvention means that gqvernment is no
longer seen as too inflexible, too slow, or too unresponsive. A
reinvented government is one that can effectively and efficiently
serve the needs of its customers, those millions of citizens who
count on the government every day to inspect the food we eat,
deliver our Social Security checks on time, safeguard our
workplaces, and keep our water clean.

In a welcome break from past reform efforts, this
Administration did not see the federal employee as an obstacle on
the road to change. They recognized that federal workers are

nothing like they are portrayed by the political opportunists,
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radio talk show blowhards, and other cut-rate demagogues. They're
not lazy or incompetent and they're not satisfied just going
through the motions. The NPR discovered what AFGE has known for
years: federal employees work hard, they're smart, and they want to
be freed from inflexible, archaic rules and empowered to do the job
the right way.

AFGE has a new vision for federal service that speaks directly
to the urgent need for change. In the new government workplace, we
believe that front-line workers must be empowered to participate
meaningfully in workplace decisions, and must be free to do the
right thing, rather than compelled to do the prescribed thing.

We believe as well that in the new government workplace labor
and management have a shared interest in the success of any agency
operations, and must work together as full partners to make the
government work better for the American taxpayer. I1f the government
is serious about recapturing the trust and respect of the American
people, it must discard the inflexible and discredited management
practices of the current civil service system in favor of the high-
pefformance, high-value practices adopted by more and more of the
Nation's most successful private and public organizations.

At the heart of this transformation to a high-performance
prganization is the creation of labor-management partnerships.
President Clinton confirmed this when he signed Executive Order
12871 in 1993 and called for a "new partnership” between federal

labor unions and management to achieve the goals of reinvention.
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This represents an extraordinary milestone in the history of
labor relations in this country. For the first time, the federal
government's Chief Executive has recognized that there 1is a
meaningful role for federal workers and their unions in the day-to-
day operations of the government. And for the first time, it was
acknowledged that government-wide reform efforts will fail without
the full and active participation of labor unions and the employees
they represent.

Partnership offers a way for labor and management to work
together identifying problems and crafting innovative solutions in
accordance with the shared goals of productivity, efficiency, and
quality customer service. In this way, we believe that partnership
can bring about dramatic improvements in government performance.
And perhaps most important, partnership is not tied to one
political party nor is it rooted in any particular ideology. As we
see it, partnership is a practical, bottom-line response to the
public demand for a more responsive, effective government.

And we have been seeing practical, bottom-line results across
the government since the Executive Order was signed. Let me share

just a few examples with you:

¢ In just three years at Kelly Air Force Base, the move from
labor-management conflict to labor-management partnership led to an
89% drop in unfair labor practice charges, from a high of 193 in
1992 to only 8 in 1995. This reduction in litigation costs saved

the taxpayer approximately two million dollars. Even more taxpayer
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dollars were saved as grievances dropped B84% and arbitrations fell

76%.

¢ At the VA Medical Center in Des Moines, self-managed work teams
established through partnership have slashed annual overtime costs
from thousands of dollars down to zero. These same teams have also
cut in half the amount of time veterans have to wait for treatment

at the hospital.

¢ At another VA hospital in Albuquerque, the local AFGE union and
management have jointly designed several new clinical programs,
including a new drug-rehabilitation center, a pain-management
clinic, and a women's clinic. Other quality improvements designed
jointly by labor and management have reduced the waiting time for

patient care from 4 hours to 30 minutes.

¢ By jointly designing new work systems and using self-directed
work teams, AFGE and management at the Naval Warfare Center 1in
Indiana were able to eliminate 150 mid-level management positions,

saving the taxpayers a bundle in the process.

¢ At the U.S Mint, employee-led work teams reinvented work systems
and introduced new work procedures to an organization that
delivered only 50% of its orders in 8 weeks. Now, as a result of
the changes made be the agency's own front-line workers, the Mint

ships better than 92% of its orders in only 4 weeks.

10
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These are just some of the ways in which labor-management
partnerships have invigorated the federal workplace, investing it
with fresh ideas and a new spirit. Partnership is enabling the
government to better serve the taxpayer at a lower cost.

And for many employees, the empowerment gained through
partnership has made all the difference in the world to their
morale and job satisfaction. All employees want a sense of meaning
and accomplishment in their work -- the fulfillment that comes from
a good job well done. Partnership has offered employees an outlet
for their untapped ideas and a vehicle for shaping the quality of
their working lives.

An AFGE member who works at the VA medical center in Des
Moines captured it best when she said that before partnership and
the advent of self-managed work teams, she felt like she worked
only for her boss. Now, with the capacity to participate in
workplace decisions and really make a difference on the job, she
said she feels like she works for veterans, the agency's real
customers.

That is why AFGE has set its sights on creating high-
performance workplaces that better serve the public and the working
men and women we represent. That is why it's been so important for
managers, employees, and union leaders to concentrate their efforts
on cooperation, not confrontation; on joint problem-solving instead
of rights-based disputes, and on creating new work systems that
fundamentally alter the way in which work 1is organized and how

workplace decisions are made.

11
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By creating labor-management partnerships and empowering
front-line workers, we have taken an important first step toward a
truly reinvented government. But we cannot stop here. Reinvention
must extend across the government's entire rigid and obsolete human
resource systems. To achieve the fundamental changes that are the
core of reinvention, the legal structure of the federal civil
service must be reshaped to allow for personnel systems that are
decentralized, simplified, and deregulated.

At the same time, additional management flexibilities must be
balanced with a comprehensive effort to involve employees and their
union representatives as workplace partners in the design and
implementation of these new human resource systems. In that spirit
of partnership, let me present AFGE's recommendations for reforming

the federal civil service system.

REVISE AND SIMPLIFY THE FEDERAL CLASSIFICATION SYSTEM

The failure of the centralized civil service system is perhaps
seen most clearly in the way government employees are classified.
Virtually all federal agencies -- regardless of mission, structure,
or size -- are locked into a 15-grade, 10-step classification and
salary system. Under this scheme, employees are divided into
hundreds of distinct and rigidly defined job categories, and their
salary levels are determined by job descriptions written in
excruciating detail.

This creaking 45-year-old system bears no relation to the

realities of today's government workplace. It is too inflexible,
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too complex, and too inefficient. These serious shortcomings make
it almost impossible for federal managers to adequately respond to
changing organizational needs.

Employees hate the system, too. It shackles them to narrow job
clasgsifications that hinder professional growth and stifle
creativity. And they don't trust the system: employees frequently
complain of pay inequities caused by the system's complexity and
the difficulty in accounting for variations in job qualifications.
This dinosaur of a system no longer fits the way work is done. It
has clearly outlived its usefulness.

To remedy these problems, the NPé has recommended that
agencies be allowed to design their own classification systems in
accordance with standards developed by the Office of Personnel
Management. While we agree that government job classification must
move in the direction of decentralization and greater flexibility,
employees and their union representatives must be involved in the
design of these new classification systems. No other approach is
acceptable to us, nor makes any sense.

Changes in the way white-collar jobs are classified and
compensated in the federal sector substantially and directly effect
the pay and careers of over one and-a-half million employees.. It
is dangerously naive to think that employees or their unions will
support new classification systems or even find them credible if
they have no say in how they were designed and implemented. Tﬁe
absence of rank-and-file involvement on such a crucial workplace

issue virtually guarantees that many of the system's current
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failings, especially its lack of credibility, will live on.

There is no question that the introduction of flexibility in
the way work is classified is essential to a reinvented government
organized around high-performance principles. The most effective
way to accomplish this objective is to permit labor and management
to work together as partners to design and implement innovative new
systems.

At the same time, we are mindful of the challenges presented
by any attempt to revamp an enormous, complex system that has
functioned close to 50 years without a major overhaul. For this
reason, AFGE is recommending that classification reform be carried
out through a series of demonstration projects. These projects
should not be limited in number, nor should there be any limit on
the number of employees who may be covered by a particular project.
Through the use of expanded demonstration projects, cutting edge
innovations like broadbanding, pay banding, and pay-for-knowledge
could be widely explored on an experimental basis, but in

appropriate settings and at an appropriate pace.

CHANGE THE PERFORMANCE MANAGEMENT AND REWARDS SYSTEMS

The NPR called for a thorough overhaul of the government's
performance management and rewards system. We agree.

The current system has been saddled with an inflexible, one-
size-fits all approach that is unresponsive to the needs of diverse
federal agencies. Perhaps reflecting a culture that values

individualism and individual achievement, the system also has
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placed far too much emphasis on individual performance at the
expense of group and organizational success.

And maybe most damaging of all, the very employees whose
performance the system purports to measure have been given no
meaningful role in the system's design. With no stake or ownership
in the system, employees have no real confidence in its fairness or
effectiveness.

We believe that true innovation in performance management lies
in the move toward a high-performance workplace that emphasizes
employee involvement, group measures of success, flexibility, and
decentralization. This means that employees and their union
representatives must be free to bargain collectively with
management over the design and implementation of performance
management programs, including award programs. Joint labor-
management design will enhance a new system's credibility and
increase the chances for a successful, effective program of
performance management.

In this context we also strongly advocate the joint
development of productivity gainsharing programs. Under
gainsharing, employees and agencies share in the productivity gains
of the organization. As a team-based system, gainsharing ties
rewards to organizational success and mission achievement rather
than individual goals. It's like a football coach setting the
Super Bowl championship instead of the Most Valuable Player award

as each player's goal. AFGE is strongly in favor of legislative
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changes which would enable each agency to develop a gainsharing
system jointly with its workplace partners.

While I'm on the subject of performance management, let me say
a few words about poor performers. Over the past several months
1've heard an awful lot of discussion about this issue, much of it
complete nonsense. Let me try and sum up AFGE's position on this
matter as clearly and briefly as I can: 1f there are federal
employees out there who can't perform their jobs, then the federal
government ought to get rid of them.

For close to 20 years federal agency managers have had the
easiest legal standard for firing poor performers they could ever
wish for. Under Chapter 43 of the Civil Service Reform Act,
employees can be removed for unsatisfactory performance by mere
substantial evidence -- little more than a supervisor's coherent
statement that the employee doesn't meet performance expectations.
This standard is less than a preponderance of the evidence, and
allows employees to be fired even if a reasonable person could
disagree with the agency's evidence.

The Civil Service Reform Act in general and the substantial
evidence standard in particular were crafted specifically to give
federal managers more flexibility in this area and make it easier
for them to get rid of the poor performer. These managers need to
stop whining about how hard it is to get rid of the poor performer,
they need to stop making excuses, they need to just do it. Where
poor performers are allowed to remain on the job, it's not because

of the law, or the unions, or civil service rules. 1It's because of
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timid or incompetent managers who either will not or can not root
them out. If there is a performance problem here, it's a problem
of management performance.

If we are really serious about this issue, one of the areas we
should be looking at more closely is the length of time it takes
for the appeal of a performance-based removal to wind its way
through the administrative and judicial thickets. It seems to me
that an employee whose removal case was heard by an arbitrator or
the Merit Systems Protection Board has received a full and fair
hearing consistent with due process rights. At that point, I can
see no reason to needlessly prolong matters by allowing yet another
bite at the apple through an appeal into the federal courts.

Apart from this common-sense suggestion for speeding up the
appeal process for performance cases, I continue to see the
preoccupation with the poor performer as a serious distraction from
the real problems at hand. The government has spent the past 17
years devoting precious time and resources to the infinitesimal
number of poor performers, when we should concentrate instead on
motivating and energizing the hardworking men and women who make up
the vast majority of the government workplace. In fact, one of the
great failures of the current performance management system is its
emphasis on preventing bad perforﬁance instead of producing quality
results.

The Government Performance and Results Act is a good start in
a new direction, with its focus on strategic planning and long-term

goals. The critical piece in all this, however, and one that is
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supported by the NPR, is the involvement of employees and their
unions in helping to design individual employee performance
expectations that are tied to measurable results and outcomes,
thereby linking an employee's performance to that of the agency.
This would not only give employees a clearer understanding of what
is needed to help accomplish the agency's mission, it would also
give managers -- perhaps for the first time -- a truly effective

tool for weeding out the good performer from the bad.

ELIMINATE LEGAL BARRIERS TO LABOR-MANAGEMENT PARTNERSHIPS

The emergence of labor-management partnership has been an
important catalyst for change in the federal government. By
drawing a clear connection between partnership and the larger goal
of a reinvented government, President Clinton has invested labor
and management with a renewed sense of purpose. Partnership has
created new measures of success for labor and management and forced
them to reexamine traditional attitudes and ideas.

Perhaps most important of all, partnership has charged labor
and management with the shared responsibility for creating high-
performance government organizations and making government more
responsive to the needs of American citizens. We are convinced
that partnership is the bridge to the government workplace of the
21st century.

But that bridge is a work in progress. To ensure a strong
foundation that will stand the test of time, we need to remove the

legal barriers to partnership that exist under the current Labor-
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Management Relations Statute. Foremost among these is a collective
bargaining system that is incompatible with high-performance human
resource practices that emphasize employee involvement in workplace
decisions and cooperation between labor and management.

Under the.current labor relations system, important workplace
issues are often reserved to management's unilateral discretion by
the "management rights" provisions of the labor law. In the past,
this broad prohibition has prevented the parties from bargaining to
agreement on the training of employees, the creation of health and
safety committees, the establishment of career development
programs, and the simple requirement that performance evaluations
be fair and objective.

Rather than encouraging discussion on the issues of most
concern to management and employees alike, the labor statute draws
the parties into a fruitless ‘debate over whether management is
allowed to have the discussion at all. This rights-based
bargaining system has been a breeding ground for disputes and
litigation, which in turn channels precious government dollars into
already overburdened administrative agencies and federal courts.

While it is undeniable that the President's Executive Order on
partnership has done much to turn this adversarial system around,
the strides we've made toward labor-management partnership and
shared decisionmaking could be jeopardized over time by a statutory
scheme that emphasizes unilateral management prerogatives. A
reinvigoration of the federal civil service necessarily entails a

partnership with federal employees and their elected unions.
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If that partnership is to flourish, the requirements of Executive
Order 12871 must be codified in law. At the same time, the
restrictions on bargaining imposed by the management rights clause
must be eliminated so the parties can work more closely than ever
before on improving productivity, increasing efficiency, and
producing a more customer-oriented government.

Now it may surprise some of you to hear a union leader talk
about labor-management partnership and expanded bargaining
opportunities as a vehicle for productivity, efficiency, and better
government. These goals have traditionally been seen as the
exclusive province of management and managers. But that outdated
attitude is precisely what AFGE has been fighting so hard to
overcome these past three years.

As federal employees, as American citizens, and as taxpayers,
AFGE members want a better, more effective government. Our members
are as frustrated as anyone else when government just doesn't work.
The chance to influence and shape the design of government reform
is in our interest as unionists, to be sure, but also as citizens
who are important stakeholders in the enterprise of government.
That 1is why we do not see revisions to the labor law as a zero-sum
game where expanded opportunities for employee and union
involvement come at the expense of management authority. We see it
instead as a win-win situation: a win for government and a win for

the American people.
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Now I am not going to sit here and pretend that the issue of
expanded bargaining opportunities has not left some folks seeing
red in the past. If that's true, they need to clear their eyes and
see how the world around them has changed. Discussions about
expanded bargaining have mostly taken place at a time in the past
when labor and management viewed each other warily across a chasm
of distrust and conflict. But that adversarial climate is changing
rapidly and widely across government. The parties are no longer
viewing collective bargaining as an "I win, you lose" exercise in
power. Instead, they are using partnership and negotiations as a
basis for finding mutual goals and interests to better serve the
agency, its customers, and the American people.

That is why AFGE, the Department of Defense, the Office of
Personnel Management, the Federal Labor Relations Authority, and
the other unions and agencies who make up the National Partnership
Council have strongly endorsed the introduction of new substantive
standard for negotiations called the "good government standard."”

This standard would supplement the current obligation to
bargain in good faith, which is a procedural standard unrelated to
the quality of the ultimate collective bargaining agreement.
Under the good government standard, the parties would be required
to bargain with the goal of promoting increased quality and
productivity, customer service, efficiency, gquality of worklife,
and other commonly-accepted components of good government. In this
way, the standard would establish a benchmark for measuring whether

the results of collective bargaining are helping to foster the
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high-performance, mission-oriented workplace sought by labor and
management alike.

This standard would fundamentally alter the nature of
collective bargaining. For the first time in this country, a
collective bargaining statute would commit labor and management to
the principles that are necessary to establish a high quality work
organization. The empty debate over whether management or the
union should have the "right" to talk about a matter at the
bargaining table would be replaced with meaningful discussions
about how to improve government performance. If tied to expanded
bargaining opportunities and the codification of the Executive
Order, the introduction of this standard would dramatically improve
the capacity of both parties to create a government that works

better and costs less.

PROVIDE R _TRAINING AND EMPLOYEE SKILL DEVELOPMENT

High-performance organizations in the private sector invest
heavily in training and continuous learning. The federal
government can afford to do no less for its employees. The most
important asset of any organization is its workforce. Training and
skill-development must be viewed as a strategic investment in
higher quality and productivity, not as a cost to be controlled.

Unfortunately, training activities are among the areas hardest
hit in these tight budgetary times. And even where training
dollars still exist, they are often concentrated on mid-to-upper

level managers, virtually ignoring front-line employees.
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Ironically, some of the increased costs of governmeﬁt can be
directly attributed to an undertrained workforce.

Federal agencies must receive sufficient funding to turn this
training deficit around. The need for adequate training will
become even more important as the government eliminates layers of
management and front-line workers take on more responsibility for
quality and customer service. With the increasing popularity of
work teams, employees will also need training in such non-
traditional areas as team-building, problem-solving, and conflict-
resolution, in addition to the technical skills they will need to
get the job done. We urge an investment in training commensurate

with the significant challenges ahead for the federal workforce.

CONCLUSION

Mr. Chairman, AFGE believes that our recommendations for
reform are this government's best hope for avoiding the failures of
the past and meeting the needs of the future. In many ways, the
federal government is at the same crossroads where many American
businesses stood 15 or 20 years ago, struggling to remain
competitive in a rapidly changing world. While the challenge we
face is not one for lost market share, it is something just as
difficult: to end the long cycle of public distrust and restore the
confidence of the American people in the effectiveness and quality
of their national government.

No one has a greater stake in the outcome of this struggle

than federal workers. AFGE members simply cannot imagine a
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continuation of the discredited systems and tired ideas that
prevail under the current civil service framework. For the 700,000
men and women that AFGE represents, the quality and future of their
working lives hang in the balance. Clearly, it is past time for
fundamental change in the management of the federal service.

The cornerstone of this change must be the involvement of
employees and their unions in a partnership with management. Only
through partnership can we create the skilled and flexible
workforce that is the key to efficiency and productivity. Only
through partnership can we hope to bring about the innovation and
bottom-line results necessary to realize the goal of a better, more
responsive government.

At AFGE, we are working to make the vision for better
government a reality. We are dedicated to an agenda for change
that 1s based on union values but aligned with goals developed
jointly with management. No longer will it be enough for AFGE or
any other union to simply oppose or criticize workplace decisions
from the outside looking in. Unions and union leaders must be
willing to offer their own ideas for improving government
performance.

At AFGE we have accepted that challenge. We believe that
1ab9r and management have a mutual interest in the success of
government and a shared responsibility to work for that success.
We are not afraid of change. Our members are proud of pubiic
service, and they are committed to working with this Congress and

this Administration to bring about the changes that are needed to
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build a government the American people can point to with the same
sense of pride.

Mr. Chairman, let me conclude with a final comment. For the
first time in a generation, we have a real opportunity for
meaningful and lasting reform of the federal government. But this
opportunity may be squandered if downsizing, privatization,
contracting-out, and pay and benefit cuts become the defining
reality of "reform" for government workers.

The changes contemplated by the National Performance Review
and others will require workers to do more with less. This will
demand a renewed commitment by the workforce to the cause of public
service. I'm afraid that most workers will be reluctant to make
such a commitment if they can no longer afford basic health care
for their families, or if their salaries fall even further behind
their private sector counterparts, or 1f they see successful
government'programs sacrificed at the altar of a destructive anti-
government ideology. We urge this Congress to stop eating away at
this government's most precious asset, its workers.

That concludes my testimony. I would be happy to answer any
questions the Members of the Subcommittee may have about the

recommendations I've made here today.
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Mr. Mica. Without objection, your entire statement will be made
part of the record. We thank you.

I turn now to Ms. Bonosaro.

Ms. BoNOSARO. The Senior Executives Association also appre-
ciates the opportunity to testify and is particularly pleased, Mr.
Chairman, that you have scheduled a long overdue review of the
Civil Service Reform Act.

I will address first the administration’s bill for civil service re-
form, because the association is extremely concerned regarding the
proposal to reorganize OPM and the resulting possibility of that
agency not being able to carry out its statutory responsibilities.
Most personnel authorities would be delegated directly to the agen-
cies, yet, in view of downsizing, cuts in middle management and
personnel functions, and other agency reductions, we are not en-
tirely confident that agencies will be able to adequately carry out
these new responsibilities.

Further, there must be adequate oversight, which may not be
able to be provided by OPM, to ensure that this delegation does not
result in personnel systems which differ so markedly that concerns
will arise regarding even-handed operation of the merit system it-
self.

Further, the legislation proposes to codify the provisions of the
Executive order which established the National Partnership Coun-
cil and expanded bargaining rights of Federal labor unions. SEA
does support labor-management partnerships; however, we do not
support the grant to unions of additional bargaining rights which
essentially would give them veto power over many decisions which
we believe are appropriately those of management, especially those
dealing with the right to assign work or to determine the tech-
nology for performing work.

Further, if unions and management do not agree on any of the
many issues which are made subject to bargaining, then the au-
thority to make binding determinations is turned over to arbitra-
tors. We oppose decisions which are properly management’s being
statutorily ceded to arbitrators who have no responsibility for act-
ing in the public interest or answering to the citizenry.

Another inappropriate proposal would allow labor organizations
to bargain performance standards for individual employees. We do
not object to agencies working with unions to establish performance
management systems, however.

Many of the other proposals put forth by the administration are
worth consideration by Congress, with the few exceptions that I
have noted in my written statement regarding performance and
conduct actions. We believe the real problem preventing agencies
from taking performance actions is the ability of employees, in
many cases, to thwart such actions by filing complaints against
their supervisors and managers with numerous agencies.

Often the result is that the agency will settle with a poor per-
forming employee rather than devote the time and resources nec-
essary to respond to a barrage of charges. Unless this multiplicity
of processes is circumscribed in some sensible, fair way, managers
will seldom make the effort to deal with poorly performing employ-
ees, and when they do, they often will not succeed.
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SEA has conducted a survey of its career executive membership
regarding this problem and will be pleased to provide the survey
results to you at the hearing scheduled on this topic.

I would like to proceed to several concerns regarding the Senior
Executive Service. Since its establishment in 1978, Congress has
adopted several modifications to the act, most, but not all, needed
and beneficial. Although the basic structure of the SES remains in
place, there has been a tendency to whittle away at the underlying
SES premise of greater risk for greater reward, without any consid-
eration of the overall structure or its rationale.

For example, the ability of senior executives to carry an unlim-
ited amount of annual leave over has been restricted by Congress.
The administration denied the January 1995 comparability pay ad-
justment given to GS employees these executives supervise. Some
agencies have given no bonuses to senior executives in recent
years. Few sabbaticals have been granted, and little effort has been
made to promote voluntary mobility.

Many times proposals are made to provide the same treatment
for the SES as for General Schedule employees when it would re-
sult in the SES losing a benefit, while at other times different
treatment is proposed or provided in order to avoid a gain for the
SES. The SES is unlike the General Schedule and should not be
compared to it, given substantial differences in responsibilities, job
protection, pay-setting, appointment process, access to credit hours
and compensatory time, and more.

While we make no specific legislative proposals in this regard, we
ask the subcommittee to be vigilant regarding attacks on specific
provisions of the SES system in the absence of consideration of the
whole system.

We do believe it is important, however, that you consider estab-
lishing a board composed with a career executive majority and
charged with responsibility for active oversight of the career SES
governmentwide. We recommend that the SES be divided into a ca-
reer executive service, over which the board would exercise over-
sight, and a political executive service, composed of the current
noncareer executive cadre. The establishment of such an oversight
system would include the creation of an SES director-general posi-
tion in each agency, the responsibilities of which have been spelled
out in my written statement.

I would like to end, if I may, with two other recommendations:
One, we recommended that a headhunter system be established in
the Office of Personnel Management, which would, of necessity, re-
quire some funding initially, but which we believe could become
self-sustaining, since agencies would pay a fee to recruit through
the program. We think it would begin to change the paradigm for
SES entry, advancement, and mobility.

We are also concerned that you consider two pay proposals that
we have recommended. The first would set ES—1 pay at 110 per-
cent of GS-15-10, in place of the current 120 percent of GS-15-
1. Only in that way can we ensure that we will not be in a position
where there is pay overlap between the General Schedule and the
Executive Service, pay overlap which causes agencies to bring peo-
ple in at a higher pay grade or pay rate than they would otherwise.
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Second, we are concerned that you consider a provision to guar-
antee that career executives and their equivalents receive all com-
plarability and locality pay adjustments granted the General Sched-
ule.

I will be pleased to respond to your questions.

[The prepared statement of Ms. Bonosaro follows:]
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The Senior Executives Association (SEA) appreciates the opportunity
co testify on the important question of civil service reform and commends
Chairman Mica for scheduling this hearing for a long-overdue review of the
Civil Service Reform Act of 1978. Our testimony will address, first,
several of the proposals put forth in the Administration’s proposed
Federal Human Resource Management Reinvention Act which are of major
concern to the Association and, second, several issues of particular

concern with regard to the Senior Executive Service.

SEA is extremely concerned regarding the proposal to reorganize the
office.of Personnel Management (OPM) and the resulting possibility of the
agency not being able to carry out its statutory responsibilities. OPM
proposes to delegate most personnel authorities directly to government
agencies. In view of downsizing, staff cuts (especially in
middle-management and personnel functions), and other reductions at
government agencies, we have no confidence that agencies will be able to
adequately carry out their newly-delegated responsibilities. In addition,
as with all "empowerment" of agencies with new authorities, there must be
adequate oversight. OPM is but a shadow of its former self, and further
staff reductions threaten to make matters worse. Finally, without
adequate oversight, the delegation may result in personnel systems which
differ so markedly from agency to agency that the ability of employees to
apply and be considered for positions in other agencies will be inhibited
and even greater concerns than now exist will arise regarding even-handed

treatment of Federal employees and of implementation of the merit system
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itself. For these reasons, we have grave concerns about many of the
proposed delegations of authority to agencies, and the further realignment
of OPM as proposed by the legislation.

Further, the legislation proposes to codify the provisions of
Executive Order 12871, issued by President Clinton, which established the
National Partnership Council and expanded the bargaining rights of Federal
labor unions. SEA generally supports the labor/management partnerships
which have been established, and, in some agencies, these partnerships are
promoting greater and more beneficial cooperation between labor and
management. However, we do not support the grant to labor unions of
additional bargaining rights which essentially give them veto power over
many decisions which we believe are appropriately those of management,
especially those dealing with the right to assign work or to determine the
technology for performing work. In this period of partnership, such
matters may not be considered crucial, but if labor-management strife
should arise, the retention of management rights would prove very
important. If the unions and management do not agree on any of the many
igsues which are made subject to bargaining by the Executive Order, then
the authority to make binding determinations would be turned over to
arbitrators. We strenuously oppose decisions which are properly
management ’'s being ceded to arbitrators who have no responsibility for
acting in the public interest or answering to the citizens of this nation.

Likewise, we object to a codification of the National Partnership
Council created by the Executive Order. We believe that continuation of
the Executive Order in this transition period is appropriate, although we

object to expansion of subjects of bargaining, as noted above.
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We do not feel strongly about many of the other proposals put forth
oy the Administration. For example, it appears, on balance, that
pay-banding proposals, increasing the number of demonstration projects,
and even establishing non-reimbursable details as "try-outs" with other
agencies for employees who are facing separation under a RIF are all worth
congideration by Congress. We also believe that, in some circumstances,
making non-permanent appointments for up to five years might be
acceptable, but we are unsure what limitations are prohibiting agencies
from making such appointments at present. In addition, we agree that
employees with non-permanent appointments should be eligible for federal
benefits after one year of service, which is also proposed.

We do not believe that the proposal to consclidate all performance
and conduct actions under Chapter 75 is acceptable unless the present
legal standard in performance cases of "substantial evidence® is retained,
along with the prohibition on the Merit Systems Protection Board
mitigating penalties. The proposal to reduce the written notice period in
performance cases to 15 days and to allow agencies to reduce the pay of
poor performers by 25% are bad ideas in SEA’s view. The fact is that the
real problem preventing agencies from taking performance actions is the
ability of employees to thwart such actions by filing complaints against
their supervisors and managers with numerous agencies.

For example, it is not unusual for poorly performing employees to try
to protect themselves and their jobs by making anonymous (and often false)
allegations against their supervisors with their agency’s Inspector
General or the GAO hotline and, thereafter, making allegations to the

Office of Special Counsel that they are being retaliated against as
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whistleblowers because they made the IG or GAO "disclosures"; filing EEO
complaints against their supervisors about every possible matter (with
dipability discrimination most often alleged); filing grievances about
numerous matters under the agency’s grievance procedure or the union
contract; and finally, filing Unfair Labor Practices charges with the
Federal Labor Relations Authority charging that the real reason the
managers are trying to deal with their poor performance is because they
are active in their unions. Often, the result is that the agency will
settle with a poorly performing employee, often making cash payments to
them with the taxpayers’ dollars, rather than devote the time and
resources necessary to respond to such a barrage of charges.

Unless this multiplicity of processes and the ability to make false
accusations against managers and supervisors are curtailed, managers will
seldom make the effort to deal with poorly performing employees. As is
now the case, they will continue to know that the pain they will suffer
personally is much greater than the result they might achieve on behalf of
their agencies or the taxpayers.

Last month, SEA conducted a survey of its career executive membership
regarding the problem of poor performers and is currently compiling the
many responses we have received. We understand that the Subcommittee has
scheduled a hearing devoted solely to this topic, and we will be pleased

to provide the results of this survey to you at that time.

One further proposal which we believe is inappropriate would allow
labor organizations to bargain performance standards for individual

employees with their agencies. We oppose this proposal because it could
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regult in union and employees stonewalling management’s ability to set
performance standards which require the employee to meet the agency’s
goals and perform in a manner consistent with responsive, efficient
service to the public. We do not object to agencies working with unions
to establish performance management systems, because such systems can have

adverse or positive generic impact on groups of employees.

I will now proceed to specific concerns regarding the Senior
Executive Service. The SES, as you know, was established by the Civil
Service Reform Act of 1978. Since that time, Congress has adopted several
modifications to the Act. Many of these changes, but not all, have been
needed and beneficial. Although the basic structure of the SES has
remained in place, there has been a tendency to attempt to whittle away at
the underlying SES premise of "greater risk for greater reward" without
any consideration of the overall structure or its rationale.

The Senior Executive Service was carefully crafted as a system of
increased risk for increased rewards, unlike the General Schedule. When
super-grade employees converted to the SES in 1979 (as is true for
entering GS/GM 15’'s today), they gave up substantial job protections and
rights in exchange for a series of "rewards," both actual and potential.
These "reward" provisions ingluded a bonus system, the Presidential Rank
Awards, sabbaticals, and the right to retain annual leave without a
ceiling. The curtailment of job protection is perhaps best illustrated by
the lack of any effective appeal right for a determination of removal for

unsatisfactory performance. 1In addition, however, they also gave up the
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right to be promoted in grade and pay if moved to a higher level SES
position, and an appeal right if moved to a lower level SES position.

The ability of Senior Executives to carryover an unlimited amount of
annual leave has been restricted by Congress; the Administration denied
the January 1995 national comparability pay adjustment given to the
General Schedule employees these executives supervise; some agencies have
given no bonuses to Senior Executives in recent years; few sabbaticals
have been granted Senior Executives during the life of the Service; and
little effort has been made to promote voluntary mobility. Thus, we have
seen a history of broken promises and some unraveling of the system
itselft Many times, both the Congress and the Administration have
proposed, or have provided, the same treatment for the SES as for General
Schedule employees when it would result in the loss of a benefit (e.g.,
annual leave carryover), but have proposed or have provided different
treatment for the SES than for GS employees when it would result in a gain’
(e.g., the national comparability pay adjustment in January 199S5).

Yet, the Senior Executive Service is unlike the General Schedule and
should not be compared to it. It is true that, in comparison to the
General Schedule, the SES does enjoy different rewards, including the
annual leave benefit. However, the SES, as noted earlier, enjoys
considerably fewer job protections. Further, the SES has no right to, and
does not, earn credit hours, compensatory time or overtime, as do GS
employees, nor do they earn annual within-grade pay increases which can

amount to as much as 3% a year, as do GS employees.
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Ultimately, the qguestion can properly be raised, is it not right and
fair to consider returning job protections to Senior Executives and
returning to a system closer to the GS system with its annual step
increases, job protections and multiple appeal systems for every
grievance? This existed before and substantially impaired the ability of
"management" to exercise flexibility in managing the career executive
cadre. But, if SES members must give up many of their rights and
benefits, while "management” gtill retains flexibility, what is the
objective of retaining the SES system but to benefit "management?"

While SEA does not believe we have yet arrived at that point and
makes no specific legislative proposals in this regard, we urge the
Subcommittee to be vigilant regarding attacks on specific provisions of

the SES system in an absence of consideration of the whole system.

SES Oversight RBoard

SEA does believe, however, that it is important that Congress
establish a board charged with responsibility for oversight of the career
SES government-wide and composed with a career executive majority.
Further, we recommend that the SES be divided into a Career Executive
Service (CES), over which the Board should exercise oversight, and a
Political Executive Sexrvice (PES), composed of the 10% current non-career
executive cadre. Finally, the establishment of such an oversight system

should include creation of an SES Director General position in each

agency.
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Such a Board should have full responsibility for active oversight of
the corps and planning for its future management. The Board’'s role should

encompass, for example:

(1) oversight of agency management (or Directors General management)
of the SES;

(2) encouraging succession planning throughout the Executive Branch;

(3) promoting voluntary mobility;

(4) identifying emerging concerns and developing appropriate
policies;

(5) promoting continuing professional development;

(6) developing frameworks for advancement in rank, including a
requirement for periodic consideration of each executive for advancement;
and

(7) ensuring that adequate personnel data are available on a timely

basis for intelligent "corporate® planning.

The SES Director General position established for each agency should

be a career-reserved SES position with responsibilities for:

(1) ensuring that the Executive Resources Board (which the Director
General would chair) actually operated as envisioned by statute and
regqulation;

(2) ensuring that Performance Review Boards function properly, e.qg.,
evaluations are timely and accurate, and non-performing executives are

removed;
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(3) ensuring that executives have and fulfill career development
plans; and

(4) ensuring that a truly effective candidate development program is
crafted and in place to ensure that qualified replacements are available

when career executives retire or resignm.

SEA believes that a system which includes a Board and agency SES
Directors General will better ensure that the promise of a high quality,
high performing, mobile, responsive corps can be met. This objective is
especially critical as government faces a multiplicity of challenges
today, challenges which career executives, in particular, must meet as
their agencies are downsized and "reinvented."” We would be pleased to

provide further gpecifics if the Subcommittee wishes.

SES Vol Mobili
The promise of the original concept of the Senior Executive Service,
at least in part, as a highly mobile corps of generalist executives has
clearly not been met. Relatively few executives transfer to other
assignments within their agencies each year, and even fewer to other
agencies. For example, 10% of the corps was reassigned within an agency
in 1993 (this number includes those whose job titles changed due to
reorganization), and only .4% transferred to other agencies in that year.

94% of career SESers have served in only one agency while in the SES.
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SEA supports voluntary mobility because it can provide opportunities
for career advancement, as well as revitalization, but a variety of
factors have congpired to limit movement between, as well as within,
agencies. They include 1) executive distrust of agency efforts made to
reinforce mobility due to earlier negative experiences with such efforts,
2) the difficulty of establisning increased mobility opportunities in
agencies without a clear history of utilization of mobility as a path to
advancement, 3) a lack of clarity regarding the relationship of pay and
rank to position, 4) the nature of the corps itself, with a high number of
retirement-eligible éxecutives and a high level of specialization, 5)
agency actions which discourage interagency transfers with highly
specialized qualifications requirements and distrust of the guality of
executives applying for positions from other agencies, and 6) the need to
provide entry opportunities into the SES for GS\GM 15’s currently employed
in the agencies.

Most important, however, is that few, if any, resources exist to
enable those executives who wish to transfer to do so or to assist those
agencies with critical executive vacancies to fill them. Thusg, we
recommend the establishment of a "headhunter" program within OPM. It
would, of necessity, require funding for a few staff positions in the
early trial period, but would become self-sustaining quickly if properly

handled.

-10-
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This group could respond to reports from agencies of vacancies and
qualification requirements, scanning the universe of qualified SES or
GS-15 candidates or even searching outside the government. They would
provide a pre-screened list of the best 3-5 qualified individuals
available for each position, initially contacting these individuals,
determining their availability and interviewing them. The agency could
then conduct further interviews and make its selection, having the option
of negotiating pay, relocation benefits, and reassignment bonuses in order
to attract and compete for the individual of their choosing.

Agencies which successfully recruit through the headhunter program
would pay a fee to the OPM headhunter group similar to the private sector,
which generally is a percentage of salary. Eventually, of course, the
group could operate on a revolving fund basis. The agencies utilizing the
program wouid be paying a fee for the headhunter program and, thus, would
require value for their expenditures. The headhunter group would be
challenged to find the best for that agency, because they were being paid
to do so.

The entire SES corps would be energized, and their morale and esprit
de corps would increase because they would know that there was a
functioning mechanism to identify high-performing executives and promote
mobility and career advancement for them. And the public perception would
be that these recruited executives were the best available. They would
know that the government had used a well-recognized private sector method
in order to emnsure that top government executive positions were filled

with the best available.

-11-
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By changing the paradigm for SES entry, advancement and mobility, we
will ha?e created a pool of talent constantly being evaluated to identify
those who are best, so that they can be identified and recruited for other
top level jobs in the government. Agencies will recognize that they are
getting the best every time they have a vacancy and, in order to retain
their best executives, will be much more attentive to the management of

their existing executive resources.

SES Pay

Over the years, the career executive corps has often been denied a
pay adjustment due to the link with Executive Level IV (SES pay is capped
at Executive Level IV for comparability adjustments and at EL III for
locality adjustments). Supergrade pay was capped from 1975 to 1978, and
SES pay was capped for the first four years of the new system.
Furthermore, there was no annual pay adjustment for SES employees at the
ES-4 level and above for several years during the 1980’'s, and SES pay
experienced a marked decline relative to inflation and GS pay during this
period. In contrast, General Schedule employees received regular pay
increases in the 1970‘s and 1980’sg.

The question of anpual pay adjustments for the executive corps is
almost inevitably caught in the crossfire of congressional salary debates,
unlike most rank and file employees who typically receive pay adjustments
with little public debate. Thus, we began the downward spiral in the 70's
and 80’8 which resulted in the need for the major pay adjustment of 1991.
We have begun this process again with the denial of the January ‘95
comparability adjustment to the SES corps, and the Administration’s

-12-



246

indication to us that they are seriously considering denying career
executives the increase scheduled for GS employees in January 1996.

At the same time, it is important to note that the gap between
compensation of federal career executives and their private sector
counterparts is substantial and has grown wider in the last two years.

SEA contracted with the Hay Group in both 1993 and 1994 to conduct a study
comparing compensation of SES positions with that of comparable positions
in private industry. A sample of SES positions (benchmarks) were selected
{across a range of agencies, SES pay rates, and functions) from Hay's data
bases of SBES evaluated positions. Using Hay job content points as a
common denominator, these SES positions were compared to positions which
Hay has evaluated in a wide variety of industrial organizations and
service industries, as well as in some nonprofit organizations and local
governments.

The 1994 study revealed that SES total cash compensation ranged from
47% to 74% of that of average industry total cash compensation for jobs of
the same difficulty. Thus, SES total cash compensation for these
positions would have had to be increased by from 35% to 114% to attain
comparability with private industry in that year. These data demonstrate
the breadth of the pay gap with private industry (which grows wider as one
ascends the General Schedule and reaches its peak in the SES).

When pay adjustments accorded GS employees are denied to SES members
and their equivalents, no good reason has been advanced for the decision.
SES members and their equivalents are no less affected than other
employees by either the disparity between public sector and private sector

pay or the high cost-of-living in particular localities. The executive

-13-
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corps does not seek special treatment, but neither do they deserve to be
penalized for having competed for and reached positions at the top of
their profession.

Withholding pay adjustments from the SES has resulted in pay
compression such that GS 15 pay is coming dangerously close to overlapping
SES pay. Such pay compression inhibits recruitment of new entrants into
the SBS (or requires that candidates be offered higher entry SES pay rates
than otherwise indicated) and negatively impacts retention of current
executives. Currently, for example, members of the FBI and DEA Senior
Executive Service have been especially hard hit by failure to apply both
the comparability and locality adjustments to the executive corps. This
is true because other adjustments provided to GS-15’s in those agencies
resulted in an especially pronounced pay overlap with their SES members.

SEA urges the Subcommittee to consider legislation which would 1) set
ES-1 pay at 110% of GS 15-10, in place of the current 120% of GS 15-1 and
2) guarantee that career Senior Executives and their equivalents receive
all comparability and locality pay adjustments granted the General
Schedule. The first provision would ensure that no pay overlap could
occur between the General Schedule and the SES, and the second provision
would ensure that these executives were never denied pay adjustments
provided to those they supervise. We believe these proposals are sound,
although we recognize that compression within the SES (due to the
statutory ceiling) may well become a problem and will only be relieved by
pay adjustments are permitted at Executive Levels III and IV.

I would be pleased to respond to any questions the Subcommittee might
have.

-14-
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Mr. MicA. Thank you for your testimony.

I have a couple of questions. First of all, Mr. Tobias and Mr.
Sturdivant, you represent a good number of Federal employees,
and we heard Mr. Niskanen mention in his remarks that one of the
major threats to the merit system is 180 race and gender pref-
erences that have been established. How do you feel about this? Is
it time to eliminate them?

Mr. ToBIAS. I don’t think it's time necessarily to eliminate them.
I think some of them will be eliminated as a result of the study
that, as I understand it, is underway to make sure that whatever
is in existence is consistent with the recent Supreme Court ruling.
Some of them necessarily will go away.

But I think that labeling these, at least the ones with which I
am familiar and the ones with which we deal, as preferences is not
necessarily accurate. I believe that the work that we have done
works to expand the pool of applicants, works to provide training
and development to those who might not otherwise receive it, and
makes them competitive in the workplace market. So I think that
those efforts ought to be continued, to ensure that indeed we do
have a work force which leads to better decisionmaking.

If we are going to include employees as part of creating new
work processes and procedures and we are going to make them
part of the decisionmaking process, it seems to me that the more
viewpoints, the more background, the more skills that we bring to
the table, the better we will be.

Mr. MiCcA. Mr. Sturdivant.

Mr. STURDIVANT. I think it’s pretty naive for people to think that
we don’t continue to have discrimination in this country and for
people to believe that we don’t continue to have discrimination in
the workplace, including the Federal workplace. We don’t support
reverse discrimination, %ut we certainly support continued efforts
to make sure that the individuals who are responsible for carrying
out the policies of this country look like this country and that there
is a broad diversity in the Federal work force. We continue to sup-
port that.

Mr. MicA. Well, just by way of comment, I noticed in some of the
testimony—I'm not sure if you submitted it, Mr. Niskanen—but the
Federal work force doesn’t appear to be reflective anymore of the
populace at large. It appears that all these preferences are now cre-
ating an artificial support system and representation and employ-
ment base. Again, according to some of the statistics that I saw in
some of the testimony for today.

Mr. STURDIVANT. Well, I would invite you to perhaps visit an
AFGE convention, which is pretty reflective of the work force that
we draw from, and I will guarantee you that you will see a closer
reflection to what this country looks like than any other organiza-
tion that I have looked at, either on TV or anywhere else in this
country. So I would say that the Federal Government has done a
good job in moving in that direction, but it is not finished yet.

Mr. MicA. Maybe you would like to comment, Mr. Niskanen.

Mr. NISKANEN. I have not seen the data on the representative-
ness of the Federal work force, but I suggest that that is an inap-
propriate standard. We ought to be hiring the people who are likely
to be best for the job and to promote those who, in fact, perform
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best in the job. And I see no particular reason why the Federal
work force should look more like the American people than any
other institution in American life. It should be those people who do
the best job in the Federal Government.

Now, I do want to make a distinction between preferences given
on the basis of status, which I think is fundamentally wrong, and
what I describe as an “aggressive policy of nondiscrimination.”

Several decades ago, the U.S. military embarked on a policy of
judging all male soldiers by the same standard, making sure that
everybody had the right to be judged by the same standard, and
second, making sure that the standards were relevant to the job.
Those are the two tests that led the American military to be an ab-
solutely first-rate military force and one that takes advantage of all
tshe skills and abilities and energies of everybody in the United

tates.

Now, that’s a quite different policy than a policy of race and gen-
der preferences. It is also a policy that is much more consistent
with statutory civil rights language. The 1964 Civil Rights Act was
sold by both Senator Humphrey and Senator Dirksen as being an
absolutely color-blind act. And that was the policy that was broadly
shared; those were the values that were broadly shared at the
time. I think that we have suffered from departing from those poli-
cies.

Mr. STURDIVANT. I don’t want to get into a back-and-forth here,
because I don't know that it would be very productive. But I would
say that I would question the caveat that you can’t have a work
force, certainly a Federal work force, which is responsible for serv-
ing all of the citizens of this country, that not only looks like its
citizens but also has the best people.

Mr. NISKANEN. That may turn out to be an outcome of a non-
discriminatory policy, and well and good. I think it should not be
the standard by which people are recruited and promoted.

Mr. Mica. Well, I just wanted to raise this issue.

Mr. STURDIVANT. You did a good job of it.

Mr. MICA. Some points were made by Mr. Niskanen that I
thought should be aired, and I'm going to now stir up the pot with
Ms. Bonosaro. You heard Mr. Dunlop testify about the need to get
some of the SES out in the field, and I believe the figures we had
were 3,600 in Washington and 2,400 outside of Washington. What
is your feeling about this ratio and recommendation?

s. BONOSARO. Well, the last time I looked—I'm not familiar
with the precise numbers you cited—but the last time I looked, the
ratio ran something like one-third in the field; two-thirds in Wash-
ington. A good number of executives have had, as a routine in their
careers, mobility, because some agencies have a tradition of that;
the IRS, for example. You understand when you enter that the way
you are going to move up is to move around. I think they do that
very effectively, in terms of their career development.

e are interested in promoting mobility opportunities, particu-
larly voluntary ones. Whether there is a specific need to have more

ple, you know, in Hoboken or Kansas City than there is in
%gshington, I think is obviously a slightly different issue. But the
general issue of mobility itself is one that concerns us. I think, if
we're going to do that, however, it would be wise to go back and
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revielw again whether, in fact, there are impediments to moving
people.

When our friend, Mr. Dunlop, cites executives who don’t want to
go, clearly there are some obvious reasons, if your family is settled,
you have children in school. But beyond that, even though the Con-
gress has adopted better moving cost reimbursement legislation,
there are still problems that remain in that area, and I think we're
going to have to look at it. But I think that is, to a large degree,
a policy decision as to where we best put our people and how we
deploy them best.

Mr. MicA. He also creates a dilemma for you, because he rec-
ommends you get them out in the field and then abolish the re-
gional offices. So you're getting awfully close to the soil out there.

Ms. BONOSARO. And then also decide whether or not you’re going
to grant them the locality pay increases everyone else is getting in
that area. That’s another matter.

Mr. Mica. We haven't gotten into locality pay, but come back for
that hearing.

Mr. Niskanen, just one final question: How would you rec-
ommend addressing the $1.6-trillion liability that you identified as
an unfunded liability of some of our current pension program?

Mr. NISKANEN. Well, those are promises that are already made,
Mr. Mica, and I think we are obligated to meet those promises. My
suggestion is that we change the structure of Federal pension bene-
fits for new entrants to the Federal work force in both the military
and in the civil service work force. I think, ultimately, we will want
to move to a defined contribution pension scheme rather than the
kind of defined benefit pension scheme that is wholly unfunded.

That will correct the problem over time, in terms of, as new peo-
ple work through the work force, but I think we have no alter-
native but to meet the promises that have already been made. That
$1.6 trillion is the present value of promises that have already
been made, and I think we have to meet those.

Mr. Mica. Well, I would have to question the first part of your
response, because the answer indicates, as I've been told by the ex-
perts, that even if you change the terms for new entrants, you don't
solve the problem. The problem is so massive that it is going to re-
quire some additional contributions and changes up front. That’s
one reason we recommended the very popular high 5 versus high
3, which is getting rave reviews.

If Mr. Tobias would like to comment, but I'm going to defer now
to Mr. Moran. Thank you.

Mr. MORAN. Let me first ask Mr. Tobias about the National Part-
nership Council. We've heard a lot of criticism of it, but I think it
was the Federal Labor Relations Board that did an evaluation of
it. They said that the number of conflicts between labor and man-
agement in the Federal work force has gone down dramatically,
and that was the principal reason for setting it up, to avoid those
conflicts from surfacing, to try to prevent them from becoming con-
flicts and to set up a structure that would enable management and
labor to work in a much more constructive, cooperative fashion.

I would like to hear from you how you view the performance of
the National Partnership Council?
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Mr. ToBias. Well, I think that the National Partnership Council
is basically an important symbol of labor-management cooperation,
because it provides some support; it provides some analysis; it pro-
vides policy direction. It has no power; it has no authority. The
labor-management partnership councils in each agency, that’s
where the work gets done. And it is the sponsorship of those agen-
cg partnership councils which is so important and which has led to
the reduction of grievances and unfair labor practices, much speed-
ed-up implementation of changes, and all of those cost avoidance
issues.

Mr. STURDIVANT. But the other piece is the cost savings and the
improved efficiency and effectiveness. These councils work. We had
a meeting just Wednesday of this week, and we had a presentation
from the Letterkenny Arsenal, a base that’s going out of business.
And even though it’s going out of business, this partnership council
that has been in effect for a couple of years has dramatically de-
creased the cost of operation, reduced the overhead, and they are
going to go out of business not with litigation but in a way that
everybody agrees makes sense. Now, that is real savings to the
Government and a real example of what's happening throughout
the Government.

Mr. MoraN. Well, I would agree with you that that indicates
clear progress. That’s just what we were looking for from the part-
nership and really a method of alternative dispute resolution and
preventing these problems before they occur and before they be-
come costly, in terms of time and resources.

Let me address another issue. In your testimony, Mr. Sturdivant,
I was pleased to see this, you said:

If we are really serious, we should be looking more closely at the length of time
it takes for the appeal of a performance-based removal to wind its way through the
administrative am:la judicial thickets.

It seems to me that an employee whose removal case was heard by an arbitrator
of the Merit Systems Protection Board had received a full and fair hearing consist-
ent with due process rights. At that point, I can see no reason to needlessly Erolon

that by allowing yet another bite at the apple through an appeal into the kFedera
courts.

Mr. STURDIVANT. Right.

Mr. MoRrAN. Well, that is an example of the kind of progress
we’re looking for. I think it's an example of the attitude that Fed-
eral unions have been taking toward this process, as well, because
that’s the kind of improvement in the process of appeal and re-
moval for nonperformance, and so on, that we need, and that’s the
kind of cooperation we need.

But I would like to make it clear.

Mr. STURDIVANT. Can I just comment on that a little bit?

Mr. MoRaN. Yes. Well, that’s what I'm going to ask you to, be-
cause I think that’s a very important statement, if you're saying
that we should allow only one appeal for employees that are facing
adverse action.

Mr. STURDIVANT. What I was trying to do there was send you a
signal, and I guess you got it, that we’re prepared to begin, in
AFGE, to open a dialog on this whole question of the so-called
“poor performers.” I've done some testing. I've gone out and talked
to our members. My district covers the entire continental United
States, plus Alaska, Hawaii, and Europe. So I spend about 50 per-
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cent of my time out where people do get their hands dirty and just
kind of talking to our folks and getting feedback.

And how do we deal with this so-called “poor performer” issue?
Now, quite frankly, we think that it'’s a phantom issue, but we
want to get it off the table, because until we get this poor per-
former issue or this preoccupation with, “We can’t fire folks,” off
the table, we will not get the necessary attention of the policy-
makers on how do you motivate, how do you excite, how do you
train the 90-some percent of the people who want to do a good job
but are poorly trained, poorly led, and poorly motivated.

So that is our way—I like to move stuff off the table. I like to
make things go away. And that is our signal, from AFGE, that we
are prepared to open up and enter into a dialog on how to change
some of these multiplicity of appeals procedures. Some folks get
two and three bites of different apples. Quite frankly, in an orga-
nized workplace in the industrial sector, a person goes to—they are
discharged. They go to an arbitrator. The arbitrator makes a deci-
sion. That’s the final decision, and that’s the end of it. And most
of these can be done in 30 days.

Another reason for wanting to kind of move this off the table,
quite frankly, is, as a union, we have to change too. We've been
pushing change in our organization and changing the mind-set,
changing the attitudes, changing where we focus our resources and
our attention. As a manager, as the CEO of an organization like
AFGE, I'm not interested in spending 90 percent of our resources
on perhaps 5 or 6 percent of the people that we represent.

So I think that we ought to have a dialog or have a conversation
and try to reach some consensus, with the unions, with the admin-
istration, and with Congress, on how to deal with this issue. And
I'm signaling you that we’re prepared to enter into that type of dis-
cussion.

Mr. MORAN. Well, I'm very glad to hear you say that. That’s ex-
actly the kind of attitude that we’re going to need if we’re going
to make this work. And I'm glad to hear your recognition of the
perception, and I think it is an accurate one, on the part of a lot
of Federal employees. It was the case when I worked for the Fed-
eral Government back more than 20 years ago and it does seem as
though the union is preoccupied with 5 or 6 percent of its member-
ship, many of whom do tend to be the poorer performers, and for
that reason their jobs are threatened or they are under efforts to
move either out or out of the agency that they are currently in.
And that’s not the best use of your resources.

I want to raise one other issue, and that is the bumping proce-
dure when RIF’s occur, because I think it's a very inefficient per-
sonnel policy. It’s unfair to a lot of the people as you go down the
line, and, as I said yesterday, we wind up overpaying some people
in positions which they are not appropriate to be filling.

So let me get some feedback on the bumping procedure. Maybe
we can start with Ms. Bonosaro.

Ms. BONOSARO. Bumping is part of the RIF process which in-
cludes how one sets competitive areas, as you know. And we have
had a real concern of late with regard to how these competitive
areas are determined. We are seeing some agencies move to narrow
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them both in the conduct of RIF’s and the issuance of revisions in
their SES RIF plans.

I aé)preciate your concern with regard to how far do you bump
and do you finally have someone doing a job and being paid for
something which doesn’t make a lot of sense. But, alternatively, I
think we’re also concerned that people who are fully capable of
doing other jobs in the agency, they may have done them before,
that they be able to exercise that right and that the rules of the
game not be changed on them.

So our concern recently has been that, effectively, the manner of
conducting a RIF is changing just by virtue of how agencies are
able to narrowly set competitive areas. But that is our particular
concern, and 'm sure my colleagues have some others.

Mr. STURDIVANT. Once again, I guess I'm prepared to put every-
thing on the table. And I guess the reason why I'm taking this ap-
proach today is because I think that the opportunity that we have
to make substantive changes in how we provide services, goods,
and other things for the American people, I think we have a win-
dow, but I think that that window is going to close if we don’t act
boldly and if we don’t act definitively. i

Now, a lot of the things I'm saying here are things that are con-
troversial and certainly are controversial in our union. I believe
that the job of a leader is to lead and to convince people that you're
trying to go in the right direction. So we are prepared, once again,
to sit down and have some dialog, have some discussions about
changes in the RIF procedures, changes in how the bumping is
done, changes in how the competitive areas are done, as long as
we, the union, are at the table and a part of that process.

One of the glaring examples that I think we have is this whole
situation of managers and supervisors bumping back down into the
bargaining units and ultimately bumping someone who is on the
line, perhaps doing service delivery, out the door.

And I would liken it to General Motors. Someone might have
been on the assembly line at one time, and they might have gone
to school, might have taken promotion opportunities, and eventu-
ally they ended up in the executive suite. Well, General Motors de-
cides to downsize its executives. The person who is in the executive
suite doesn't end up back on the assembly line. And that’s a con-
cern that we have with the current procedures.

So we would propose to limit those like individuals to compete
with each other, such as managers and supervisors competing
against managers and supervisors and not bumping back into the
bargaining unit and displacing some of the front-line workers.

Mr. ToBias. I join with my colleague in putting these issues out
for discussion. I think that the issue of poor performers, the issue
of RIF’s are problems. There are perceptions, and they have to be
dealt with. I would add that the issue of RIF is really sort of the
question that I raised in my initial testimony, and that is, how do
you align the resources that you are allocated to achieve the out-
come you wish to achieve?

Part of that is having the right person in the right job. And the
real squeeze about RIF’s is that perhaps the right person is not in
the right job. I think that, at least all of the cost calculations that
I've looked at say, it is much more effective to use buyouts as part



254

of a downsizing operation. When Xerox or AT&T announced that
they are going to downsize 20,000 people or 15,000 people, the first
thing that is done is to announce how much it's going to cost, set
aside that money, and proceed with the downsizing.

Here we labor under some myth that somehow it’s possible to
have it both ways; that is, to downsize by 292,000 people and at
the same time have the right person in the right job. The tools that
we have or the tools that we create will not give us the kind of pre-
cision that we need to accomplish the task. It seems to me that en-
ticement is the best way to solve the problem.

I would add one other thing, Mr. Moran. When you mentioned
that when you were in the Government 20 years ago that unions
focused on perhaps the 5 percent or the 6 percent of the poor per-
formers, I think that that is reflective of the fact that 20 years ago
that’s all we could talk about. There was nothing on the table to
talk about other than that, and, believe me, we were very aggres-
sive talking about what was on the table. So expanding what’s on
the table automatically leads to a different perspective.

Mr. MicA. I thank you, and I will yield now to Mrs. Morella.

Mrs. MORELLA. So many questions to ask and so little time.
Thank you. This is a fascinating panel, to have all of you together.

Just very briefly, Mr. Niskanen, your quotes are obviously out of
context, so you have to recognize that. They kind of glared at me
when I read them in your testimony, with regard to, for instance,
“Only applicants who do not meet OPM qualification standards will
be considered.”

I do think, however, that the Federal Government has a respon-
sibility to hire only the most qualified for each job but to also
search, to look beyond the blinders that they may traditionally
have had. And I think you would probably agree, but it’s just that
we use this rhetoric always, to look like there is this gross discrimi-
nation taking place in pulling others into the work force.

I would say, if we didn’t begin to search beyond, we would not
have had an Eileen Collins, who is the first woman to pilot a space
shuttle, just recently, when mice used to be what were used back
in the early 1950’s instead of women, for some of the experiments.
[Laughter.]

It’s true. For some of the experiments that were done, they used
men; they used mice. '

Mr. NISKANEN. Well, I agree, Mrs. Morella. The issue is whether
you open up the applications pool or you close it off. These recent
measures actually close the applications pool rather than opening
it. And I'm wholly in favor of opening the applications pool to make
sure that everybody has an opportunity to be judged by the same
standards, and then, second, to make sure the standards are really
relevant to the job. You don’t want people discriminating on the
basis of the way the standards are written either.

But the big difference and the huge difference is between wheth-
er the formal action of the Government has had the effect of closing
the applications pool, as it has in these recent cases, or whether,
as in the military earlier, it had the effect of opening the applica-
tions pool. Thus, that’s the important distinction.
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Mrs. MORELLA. Except a search is sometimes necessary to reach
out beyond, if you’re finding that you only have one group all the
time. But I think maybe you don’t disagree that much.

I very much appreciated your statements, Mr. Tobias, particu-
larly with regard to encouraging demonstration programs. That’s
something I would like to pursue at another time with you.

And Mr. Sturdivant, please know that we do have all of the list-
ing of the issues that you thought were critically important and un-
fortunately didn’t have enough time to talk about, the need for fur-
ther training and skill development, the legal barriers to labor-
management partnerships, which I think we need to look at, be-
c?&lse Mr. Tobias likes very much the labor-management partner-
ships.

And Ms. Bonosaro, you gave us an interesting perspective, too,
in terms of the role of management, which we will be weighing as
we look at our civil service reform.

I guess one question I could ask all of you is, empowering em-
ployees and increasing management accountability sometimes seem
to be conflicting principles. I wonder, how do you pull it together;
how do you bridge these principles?

Mr. ToBias. I don’t think they are inconsistent at all. I think
they do fit together, because empowering employees means increas-
ing accountability. If I give you the discretion to act, I expect that
I'm going to hold you accountable for the exercise of that discretion
and the outcome that is achieved.

The problem that we have is that there isn’t any delegation of
authority nor expanded discretion. And as a result, people do what
they are told to do, even when it’'s wrong, even when they know
it’s inefficient, even when they know it’s ineffective, because that’s
what they are told to do. They have no way of saying, “Hey, wait,
this makes no sense.”

What we have been doing, over the last couple of years, is freeing
these folks up to say, “Wait a minute. It should be done dif-
ferently,” and to give them a voice that they heretofore have not
had and also, I suggest, the rush—the rush—of accomplishment.

Ms. BONOSARO. I think there are several issues that are raised
by that question. One is, certainly, it’s a challenge for all of us as
executives try to develop new roles for themselves and meet what
is a very different leadership challenge. And that’s exciting, and I
think the trick is, if we all have the mission in mind, we can prob-
ably get there.

I think there is a difficulty in doing that in the real world, how-
ever, when, on average, as the earlier panel noted, every 18
months, at least as far as senior executives are concerned, their im-
mediate superior is changing. So the direction you may have been
moving in and being held accountable for, your new superior may
well have some slightly different interests in mind. Sometimes I
wonder how we ever get from here to there in Government, given
the fact that you do have those shifts. That’s a reality of life.

The third concern I have is with regard to the accountability
issue and the suggestion that we look to other countries such as
New Zealand. It’s certainly appropriate to consider what they are
doing, but my concern would ge that we recognize they are very
different systems.
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In New Zealand, if you're a manager, you've got a 2- or 3-year-
out budget. In Australia, for example, the executives are empow-
ered to negotiate directly with the unions. There is such a variety
of differences in our systems that, while it’s very tempting to look
at some of these notions and to want to transplant them here, we
have to do it cautiously, I think.

Mr. STURDIVANT. Well, as one of my heroes said, George S. Pat-
ton, when he was charging into Germany, he said, “Never tell peo-
ple how to do a job; tell them what you want done and give them
the resources to do it, and they will do it.” Of course, his goals and
his focus were kind of narrow, and I don’t say we should replicate
that in the Federal Government.

But I think, to move from that, we have the Government Per-
formance and Results Act, so we’re asking agencies to operate to-
ward outcomes, toward results, toward accomplishments. And I
think that, as we move that into the agencies, and I think that, as
each entity in the Federal Government is clear on what—those that
are left when all this stuff is finished—is clear on their mission,
clear on what their objectives are, clear on who their customers
are, then, in order to accomplish these goals and objectives, the em-
gloyees have to be empowered, because they are the ones who are

oing it.

Now, where does the accountability of the manager comes from?
A manager is a leader. You know, we've all learned, even I have,
that this “Do as I say,” “Do it my way or hit the highway,” just
doesn’t work. You don’t motivate employees; you don't get the best
ideas; you don't get enthusiasm. So a good manager, who is ac-
countable for not process but outcomes, for getting the job done,
these factors fit very well, because somehow that person has got to
motivate these employees to play above the rim, to operate in a
higher level of intensity.

We have found, there is empirical evidence that is starting to
come in as a result of some of the studies and some of the things
that the Partnership Council has done, we have found that it
works. We know that the old system has not worked. We've been
doing it the same old way, and everybody is talking about how
Government doesn’t work. So why would we continue down that
same track. Try something different.

Mrs. MORELLA. I think it’s a very good point that so much is
going to rest with good management; otherwise, within this em-
powering employees and letting them decide that something should
be done a different way from what they are told, you're going to
have the fear of recriminations.

Other questions that I would like you to answer, perhaps in writ-
ing, because I must leave, have to do with the pass/fail evaluation.
We had some conflicting comments on that yesterday. I'm also in-
terested in picking up on the issue that was raised about the per-
ception of rigging RIF’s. You know, when you are delineating in
competitive areas, how do you handle that kind of thing?

Maybe if they pursue it when I leave, or in writing, whichever
you want to do, Mr. Chairman.

Mr. MicA. We may have additional questions from both sides to
submit to you. I don’t want to cut this short, but we want to accom-
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modate our other panel. We thank you for your participation. This
is not the end, by any means, of this process.

Mr. Sturdivant, you are correct that we have a window of oppor-
tunity. Mr. Tobias, we're going to be doing a lot of planting to-
gether of acorns when I get ready. And we look forward to working
with you, Ms. Bonosaro.

The three of you represent a tremendous resource in our Federal
Government. I think we can do a good job working together. I have
no preconceived notions on how to get there, and your offering to
participate and work with us in the coming months will make the
work product not only successful but beneficial, and that’s what
we’re looking for.

We also thank you for your testimony, Mr. Niskanen. And we
will let the panel be dismissed.

I would like now to call our final panel. We have David Denholm,
who is president of the Public Service Research Foundation; we
have Lennox Gilmer, association national employment director of
the Disabled American Veterans; and we have Bruce Moyer, execu-
tive director of the Federal Managers Association.

I would like to welcome the panel, and if they could come for-
ward, I will swear you in. If you would remain standing, please.

[{Witnesses sworn.]

Mr. MicA. I would like to welcome you. We're going to start im-
mediately with David Denholm, president of the Public Service Re-
search Foundation.

Gentlemen, if you would, we would appreciate your summarizing
your remarks. Your entire statement and prepared remarks, formal
presentation, will be made a part of the record.

Mr. Denholm, you are recognized.

STATEMENTS OF DAVID DENHOLM, PRESIDENT, PUBLIC
SERVICE RESEARCH COUNCIL; LENNOX E. GILMER, ASSOCI-
ATE NATIONAL LEGISLATIVE DIRECTOR, DISABLED AMER-
ICAN VETERANS; AND BRUCE L. MOYER, EXECUTIVE DIREC-
TOR, FEDERAL MANAGERS ASSOCIATION

Mr. DENHOLM. Thank you very much, Mr. Chairman. I appre-
ciate the opportunity to be here. I also want to apologize that I'm
on the tail end of a drawn-out nasal and chest congestion thing,
and the last several days haven’t been real good for me, in terms
of my mental acuity. So if anything doesn’t quite come out right,
I hope you will understand.

Mr. MicA. You are fortunate, you only labor under that disability
for a short time. There are many of us in Congress who suffer from
that on an extended basis. But I also just got over a cold and ap-
preciate your dilemma. Thank you.

Mr. DENHOLM. QOur organization focuses on the influence of
unions on public policy and public policies regarding unionism in
public employment. So I would focus on the union aspect of civil
service reform and the Civil Service Reform Act. That title of the
act was something that came about because of Executive Order
10988, by President Kennedy, in 1961, which instituted a formal
procedure for union recognition and collective bargaining in the
Federal Government.
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Many States since then have followed suit. And to the extent
that they followed the Federal example, or the fact that they had
collective bargaining in the Federal Government led them in that
direction, I think that the Federal Government is much to blame
for a great deal of harm that has been done to the Nation’s govern-
mental institutions. It is not my intention to belabor all of the
problems that have come up in the last 35 years due to unionism
and collective bargaining in public employment, but I would be
happy to do that at some other time.

When Kennedy issued the Executive order, it contained what you
might call a “right to work” provision, a provision saying that a
Federal employee could not be forced to join or support a labor or-
ganization. Realizing that this would cause some bad feelings with
his friends in organized labor, he sent Arthur Goldberg, who was
then his Secretary of Labor, later to be U.S. Supreme Court Jus-
tice, to an AFGE convention to explain this to them.

After apologizing for the right to work provision, Goldberg said,
“The public interest requires the most economical possible use of
Government funds. This means that the influence of employee or-
ganizations must never be used to block or impede measures de-
signed to improve the efficiency of the Federal Government, wheth-
er it be the introduction of new machinery, the transfer of oper-
ations, or their termination.”

And one need only look at the rallies that were held recently
around the country by the American Federation of Government
Employees concerning the proposed cuts that Congress is consider-
ing to see just how far off the mark Goldberg was.

There has been a lot of interest, in the last several years, in the
National Performance Review and the National Partnership Coun-
cil. I find it fascinating that the Clinton administration would
choose as its instrument of choice in implementing the National
Partnership Council an outmoded, industrial-age organization that
is completely unsuited to the task and lacking the support of the
vast majority of Federal employees.

There is ample information that Federal employees are not sup-
portive of labor organizations. Generally speaking, in units where
unions represent Federal employees, only 25 percent or less actu-
ally belong to the union. This is certainly something that would
never happen in the private sector. You have to ask yourself, does
it make sense to involve employees in the process of reinventing
Government through an organization which has so little true sup-
port among the work force?

At least one of the Federal unions, the National Treasury Em-
ployees Union, has adopted the policy of limiting participation in
the Partnership Council to union members, which thus deprives all
these other Federal employees of their right to participate and de-
prives the Government of its ability to benefit from whatever input
they might have.

Part of the problem with the industrial-age model of unionism is
that, even when it was being formulated, it was based on a politi-
cally correct but mistaken assumption about the nature of the rela-
tionship between employees and employers. As we’ve moved into
the industrial age, this mistaken assumption is not just mistaken
but has become dangerous.
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The politically correct assumption is that workers need and want
collective bargaining and union representation, and that it im-
proves employment relationships. The truth of the matter is that
employers would rather deal directly with their employees and that
employees would rather deal directly with their employers, without
going through a third party.

Enlightened modern management would look at an interest
among employees in becoming unionized and wonder what it was
doing wrong, because it would be an indication that they were
doing something wrong if the employees expressed an interest in
unionism.

I might add a little aside that is not in my written remarks. The
Office of Personnel Management does an excellent job of keeping
track of union representation in the Federal Government but is
mystified by the idea of union membership in the Federal Govern-
ment, even though it would seem to be an easy thing for them to
achieve.

Mr. MORAN. Mr. Chairman, could I interrupt for just a moment?

Mr. Mica. If you could allow us to interrupt.

Mr. MORAN. I'm terribly sorry to interrupt your testimony, Mr.
Denholm. I'm going to have to leave, though, and I just mentioned
to the chairman, I regret having to leave before hearing particu-
larly the final two speakers.

I do thank you, Mr. Chairman, for having this second hearing.
We're going to have several more. Mr. Gilmer’s testimony was a
very extensive analysis of veterans’ preference, and I just asked my
staff people to make sure they keep that. It's very helpful for the
history of veterans’ preference.

And Mr. Moyer’s succinct summary of all the issues we have to
deal with is exceptionally good. It’s as good a summary in as suc-
cinct a fashion as I have seen. So I appreciate your putting that
Elogether. That really is a good guide path for what we need to be

oing.

Mr. MicA. What I'm going to do, since Mrs. Morella had an obli-
gation and I have one at 11:30, is let you summarize in just a
minute here, sir. I will hear the next two, and we have your writ-
ten testimony, and I'm going to call the panel back either at the
beginning or the end of one of our next hearings—this is a long se-
ries—for questions, if you don’t mind. So we will have you go for-
ward with your presentation. I will excuse the ranking member.

You go right ahead now and continue. If you could summarize,
Mr. Denholm.

Mr. DENHOLM. I'm going to try to bring this all together quickly.

Mr. MicA. Thank you.

Mr. DENHOLM. I think what you're looking at is where you're
going in the future, how civil service is going to develop, how the
Federal bureaucracy is going to develop. And look at the futurists.
Look at people like Toffler, look at people like Drucker, look at peo-
ple like Naisbitt and say, how do they see organizations developing
in the future? What is the role of organizations in society in the
future, and what is the role of unions?

You would find, for example, the comments that the umbrella,
omnipurpose organization is a thing of the past, and, by the same
author, that we are moving toward a union-free society. You find
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people saying that the “Big Brother” bureaucracy that we so feared,
as we saw bureaucracy developing, isn’t capable of handling the
present situation, and what we’re developing is “ad hocracy.”

I would go out with, recently Richard Epstein wrote a book
called, “Simple Rules for a Complex World,” and I think I will just
leave it with that. He says, “Whether the field of conflict is edu-
cation, transportation, or manufacturing, negotiations under collec-
tive bargaining often lead to intense and protracted struggles be-
tween management and labor.

“On many occasions, there is extraordinary bitterness and divi-
sion which frequently lead to recriminations and sometimes vio-
lence. This bitterness is not necessarily endemic in the relationship
between employer and employee; rather, it is a function of the legal
rules that structure the negotiations between the parties. Many
problems with collective bargaining arise because the legislation
creates monopoly positions on both sides of the market, a state of
affairs exactly the opposite of what sound law would strive to
achieve.

“The social consequences of this bargaining system have been
largely debilitating. A system that allows the employee freedom to
deal directly with the employer or to join a voluntary union of his
own choosing is far superior to a system in which the state selects
the bargaining unit under the usual set of complex and indetermi-
nate criteria which always work against the interests of a political
minority.”

I made a lot of different proposals about how you might imple-
ment such a thing, but I think that sums it up.

[The prepared statement of Mr. Denholm follows:]
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Committee on Government Reform and Oversight
Subcommittee on Civil Service
Review of the Civil Service Reform Act of 1978

October 13, 1995

Testimony of David Denholm, President
Public Service Research Council

Mr. Chairman, members of the Sub Committee, my name is David
Denholm, I am the president of the Public Service Research Council,
a national citizens group concerned with union influence on public
policy and in particular with the influence of public sector unions
on the size, cost and quality of public services.

I want to thank you for this opportunity to speak with you today
about civil service reform and the Civil Service Reform Act of
1978. Because of our interest in public policies concerning
unionism in government our concern is focused on Title VII of the
Act which provides for union representation in the federal service.

Title VII is a codification of an Executive Order which began as
Executive Order 109588 by President John F. Kennedy. This Order
provided for union representation in the federal service and, coming
as it did in 1961, set the stage for many states to enact statutes
of a similar nature.

To the extent that the federal example was responsible for these
laws it shares the blame for leading the country down the wrong path
on public sector employer-employee relations.

Public sector unionism and collective bargaining have brought
tremendous harm to this nation's governmental institutions. It is
not my intention to review this sorry history today, even though I
would be glad to do so at some other time.

The history of Executive Order 10988 shows that those in the Kennedy
Administration who advocated this policy were naive about what
unionism and union representation would mean for government.

Kennedy's Executive Order had a "right to work" provision in it. It
provided that,

Employees of the Federal Government shall have, and shall be
protected in the exercise of, the right, freely and without
fear of penalty or reprisal, to form, join and assist any
employee organization i i
(Emphasis added.)

Kennedy knew that a "Right to Work"” provision in the Executive Order
would not sit well with the unions and he dispatched his Labor
Secretary, and later U.S. Supreme Court Justice, Arthur Goldberq, to
explain this to a convention of the American Federation of
Government Employees, AFL-CIO, the largest federal sector union.

Goldberg told the union convention:

I know you will agree with me that the union shop and closed
shop are inappropriate to the Federal government. And
because of this, there is a larger responsibility for
enlightenment on the part of the government union,
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In the same speech Goldberg told the unions,

The public interest requires the most economical possible use
of government funds. This means that the influence of
employee organizations must never be used to block or impede
measures designed to improve the efficiency of the Federal
government, whether it be the introduction of new machinery.
the transfer of operations, or their termination.

You need only look at the recent rallies staged by AFGE all across
the country to protest budget cuts being considered by Congress to
see just how far off the mark Goldberg was.

There has been a great deal of activity in the last year concerning
the concept of National Performance Review's efforts to "Reinvent”
government and an important part of that is the National Partnership
Councils, through which federal employees are to be part of this
reinventing process.

This is a classic example of the fallacy of the union model of
industrial relations when applied to government. From the very
beginning the reinventers relied on the federal unions for employee
representation.

The Clinton Administration's "instrument of choice" for the
reinventing process is an archaic, outmoded, industrial age model of
organization completely unsuited to the task and lacking the support
of the vast majority of employees.

There is ample information that the federal employee unions do not
represent federal employees, even where they have been granted
monopoly bargaining privileges.

The American Federation of Government Employees (AFGE), AFL-CIO
claims to represent about 700,000 federal workers but according to
the figures it submitted to the AFL-CIO convention in 1993 it had
less than 150,000 members. In other words, in bargaining units with
AFGE representation the average number of employees who are union
members is about 21.5 percent. While no hard figures are available
a normal statistical spread of such figures would indicate that AFGE
has representation rights in units where their membership is far
less than 21.5 percent. 1I'm confident there are some where it is as
low as 10 percent, but let's be generous and suppose that the lowest
is no less than 15 percent.

Does it make sense to involve employees in the process of
reinventing government through an organization which has so little
true support among the work force?

At least one federal union, the National Treasury Employees Union,
has adopted the policy of excluding non members from participation
in these Partnership Councils, thus denying participation to the
majority of federal workers it "represents" and depriving the
government from their contributions.
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Part of the problem with the industrial age model of union
representation is that even when it was being formulated it relied
on what was at the time politically correct but mistaken assumptions
about the nature of the relationship between employees and employers.

As American has moved into the post industrial age these assumptions
are not just mistaken they are dangerous.

One of the ironies of the fact that our national labor policy has
not been kept up to date because of union insistence on the outmoded
adversarial, exclusive model of union representation is that in the
private sector it has become illegal for employers and employees to
cooperate.

Congress is now dealing with this problem through the TEAM
legislation. This legislation recognizes that the concerns of
employees are quite divers and that the unionism -- one size fits
all -- model isn't appropriate.

The politically correct but unnatural assumption is best stated in
the preamble to the National Labor Relations Act and in almost all
of the compulsory public sector collective bargaining bills enacted
by the states in the last thirty-five years -- that workers need and
want collective representation and that it improves employment
relationships.

The truth of the matter is that most employers would rather deal
directly with their employees and most employees would rather deal
directly with their employer without going through a third party.

This is demonstable from the facts. 1In the private sector of the
economy, where, even though the heavy thumb of government is on the
scales on the side of the unions through the National Labor
Relations Act, union representation is about 10 percent of the work
force.

Several opinion polls in recent years have shown that the majority
of workers do not want to be represented by a union. One survey
indicated that workers were more concerned about what their union
might do to them than their employer.

Enlightened, modern management should regard employee interest in
being represented by 2 union as a sign of failure and should respond
to it by asking what it is doing wrong.

Rather than dwell on what is wrong with the idea of union
representation in federal employment or why public policies
encouraging it are misguided, I would like to try to direct your
attention to what is happening now and what will probably continue
to happen in the future. This is really the question which ought to
be addressed in your quest for improving the civil service in the
age of "reinvented" government.

Peter F. Drucker, in his 1994 best seller Egs;;gap;;gli:;_ﬁggigtx
suggests that the role of the organization in the future will be to
destabilize and to be responsible. He says that the organization
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must focus on its core tasks and not allow the interests of the
community to sway it from these tasks. These are not things he
relishes so much as things he sees as necessary.

In a rapidly changing society, any organization that does not
constantly change will become outmoded. If an organization does not
change as rapidly as it can, it will be overtaken by some other
organization which has changed. 1In the post capitalist society, as
Drucker sees it, individuals will be the building blocks but not
have a function without an organizational structure. Failure of the
individual members of the organization to be responsible for their
tasks will doom the organization.

For government and particularly for the federal government, this is
going to be an incredible task because to a very great extent
government is a reflection of the community.

Their is quite a bit of debate about what the core tasks of the
federal government ought to be. That is the business of Congress
not the federal bureaucracy. Once that decision is made, it is the
job of the bureaucracy to carry out these tasks. If it does not
perform its tasks and it is not responsible for them, it will become
outmoded and replaced by some other organizational structure which
will do these things. .

As long ago as 1970 is his book Future Shock, Alvin Toffer predicted
the demise of bureaucracy and a new form of organizational
structure. Speaking of the projected and greatly feared faceless,
totalitarian bureaucracy of the future Toffler said:

The kinds of organizations these critics project
unthinkingly in to the future are precisely those least
likely to dominate tomorrow. For we are witnessing not the
triumph, but the breakdown of bureaucracy. We are, in fact,
witnessing the arrival of a new organizational system that
will increasingly challenge and ultimately supplant
bureaucracy. This is the organization of the future. I call
it "Ad-hocracy.”

My purpose here is to suggest that you consider alternative
approaches to organizing the bureaucracy. If you restrict our
thinking to organizational forms hased on the present model, you may
very well be defeating our purpose.

The secret to success in the post industrial age seems to be drawing
on the best possible source of information, or for that matter any
other component of production, when it is needed where it is

needed. This can be seen in the industrial world with the use of
consultants who are experts on specific topics rather than with
regular full time employees. It can also be seen in the desire of
major manufacturing firms to "out source" or contract out for parts
and components.

Drucker makes what I think is a very cogent observation about the
future role and structure of organizations.
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The structure of the post-capitalist society will therefore
be different from either the earlier capitalist or the
socialist society. There, organizations tried to encompass
the maximum of activities. Organizations of the
post-capitalist society, by contrast, will concentrate on
their core tasks. For the rest, they will work with other
organizations in a bewildering variety of alliances and
partnerships. Both capitalist and socialist societies were,
to use a scientific metaphor, "crystalline® in their
structure. Post-capitalist society is more likely to be a
liquid.

There are characteristics of bureaucracy, whether it is a government
bureaucracy, a corporate bureaucracy or a union bureaucracy, which
are obstacles to making needed changes. These changes are much
easier made by a person or group of people whose only purpose is to
make the change and then move on. The problem of bureaucratic
resistance to change is compounded in the area of public employment
because it is confronted by government managerial bureaucracy,
government employee bureaucracy and by the bureaucracy of government
employee ugions themselves.

If the alternative to the present system is just another
bureaucracy, it is not going to solve the problem. We will end up
trading one set of problems for another.

The federal government consists of conflicting interests of many
different organizations within it. There is, first of all, the
elected members of Congress and the Executive branch, but there are
also appointed and career officials of the Departments and Executive
Agencies which have interests of their own apart from the interests
of the elected officials and then, of course, there is the federal
work force and the unions and other organizations representing the
interests of different segments of the federal employment.

There are opportunities for change in most of these organizations.
elected officials serve for specific terms and may come and go from
office. The job tenure of most administrators who are political
appointees relatively short. Employees are another matter. They
have civil service protections and salary schedules which reward
longevity above all else. Of particular interest in this regard are
the unions because they are very active in defending their interests
and the most resistant to change. And, then you have the
bureaucracy of the unions themselves which must look after the
unions interests even when they are in conflict with the interests
of the employees they represent.

Part of the problem with unions is a conceptual one, in that the
union insists on being all things to all people. Because of
conflicts in these roles, the union cannot do everything as well as
it might be done, if it were being done by organizations or
individuals who had just that specific task.

For example, many scholars have noted that because unions are to one
degree or another internally democratic institutions, they must
strive in contract negotiations to put the most emphasis on the
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interests of the majority of union members. This frequently works
at odds with the public interest and with the best interests of one
or more minorities of union members. In the case of federal unions,
since such a small percent of the employees are actually union
members, union leadership that is responsive to the concerns of a
majority of union members may not represent the interest of the
majority of workers at all.

If unions were not granted monopolies in negotiations, if they were
not the exclusive representative of all the employees in the
bargaining unit, employees would be free to be represented by an
organization which best reflected their interests or to represent
themselves.

The typical bureaucratic mind would object that you can't negotiate
with every single employee or even several groups of employees.

This overlooks the obvious. The government already does negotiate
with each employee. All the union contract does is limit the
ability of the government to be flexible in response to the needs of
the employees. The union does not recruit, negotiate with and hire
employees for the government. Each employee works under a union
contract but has an individual employment contract with the
government.

In the old fashion, industrial age, model of unionism and collective
bargaining, it was assumed, falsely I think, that the individual
unorganized worker was powerless in the face of the power of
accumulated capital. That model is simply no longer relevant.

The key to power is information. Knowledge workers, and most
government workers are certainly knowledge workers, are incredibly
powerful as individuals. They carry around the tools of their trade
in their heads. All the employer does is provide the organizational
structure.

One of the ways, and perhaps even the best way, to reinvent the
civil service is to give government employees choices.

The present system of unionism and collective bargaining severely
limits government employees' choices by imposing the representation
of an organization supported by a majority of employees, no matter
how briefly, on everyone. Removing the union's monopoly on
representation would introduce opportunities for choices that could
still be contained within the overall structure of the
employer-employee relationship.

But, your central question must remain what sort of organizational
structure is appropriate to the federal civil service. 1 suggest to
you that the unionism and collective bargaining model is not
appropriate and that Title VII of the Civil Service Reform Act of
1978 ought to be repealed.

This should not be viewed as something that is in any way punative
for federal workers of taking away their rights. It expands their
rights and enhanses their status.
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Richard A. Epstein, in his new book Simple Rules for A Complex
World, which is apparently causing a stir in certain certain
intelectual circles, has several observations which are germane to
this point.

Whether the field of conflict is education, transportation,
or manufacturing, negotiations under collective bargaining
often lead to intense and protracted struggles between
management and labor. On many occasions there is
extraordinary bitterness and division, which frequently lead
to recriminations and sometimes to violence. This bitterness
is not necessarily endemic to the relationship between
employer and employee; rather, it is a function of the legal
rules that structure the negotiations between the two
parties. Many problems with collective bargaining arise
because legislation creates monopoly positions on both sides
of the market, a state of affairs exactly the opposite of
what a sound law should strive to achieve.

The social consequences of this bargaining system have been
largely debilitating.

A system that allows the employee freedom to deal directly
with an employer or to join a voluntary union of his own
choosing is far superior to a system in which the state
selects the "bargaining unit®' under the usual set of complex
and indeterminate criteria, which always work against the
interests of a political minority.

In his 1982 book, Megatrends: Ten New Directions Transforming Qur
Lives, John Naisbitt identified several directions which fit into a
pattern hopeful to those who are pursuing greater freedom and
diversity. Here are a five of those ten new directions.

Industrial Society = Information Society
Centralization ® Decentralization
Institutional Help * Self Help
Hierarchies # Networking

Eithers/Or * Multiple Option

In the chapter on Centralization - Decentralization, Naisbitt
observes,

What is happening in America is that the general purpose
or umbrella instrumentalities are folding everywhere.

The meat cutters and the retail clerks merged in 1979,
becoming one of the largest labor unions in the United
States. This growth is like the sunset. The sun gets
largest just before it goes under. Remember the
brontosaurus? The brontosaurus got so huge just before its
demise that it had to stay in water to remain upright. There
were thirty-five mergers of labor unions between 1971 and
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1981. 1In late 1980, the machinists and the auto workers
announced merger talks that would make them the largest, most
powerful union in the United States. If it comes off, it
will appear that big labor is getting its act back together
again. The reality will be the sunset effect.

America is moving toward an almost union-free society.

If you should decide not to go for complete repeal of Title VII,
there are several half way measures you might want to consider.

First, would be to relieve the unions of the burden of representing
those who are not members. This would allow unions to focus on
representing their members but government would not be in the
position of negotiating with the union. It would regard the union
as a legitimate organization representing the interests of its
members, just like the myriad of other special interest
organizations within federal employment.

I would also like to suggest that, just as in the "reinventing"®
government process where they are telling federal employees to "just
do it" when it comes to dealing with problems the public has with a
federal agency, you ought to consider giving managers more latitude
in dealing with employment problems so that they can "just do it"
and federal workers would not feel that they needed a union to
represent them.

If you do not consider eliminating exclusive representation to be a
viable option, you might want to consider how the union obtains
exclusive representative status.

As I have already mentioned many federal unions have representation
status in bargaining units where they have very few members. Under
the present law a union which is certified as an exclusive
representative remains so until its status is challenged.

From the evidence of the lack of participation in federal unions, it
is doubtful that, in the absence of an existing organization by
which they were already represented, most federal employees would
have opted for representation.

It might be a good idea, whether a union was an exclusive
representative or not, to require periodic recertification of the
union. This would force a periodic reexamination of the role of
representatives and encourage competition among organizations which
wish to represent one or more segments of the federal work force.

Also, if you decide that collective bargaining is still the
appropriate model you might want to take cognisance of the fact that
the union contract becomes public policy and that there are many
interest groups in society with legitimate concerns about the
collectively bargained agreement. For example, Social Security
recipients have legitimate concerns about the contract for Social
Security workers. If we are going to have collective bargaining,
you ought to consider who ought to be sitting at the bargaining
table.
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Adding others in the community, with legitimate concerns about the
outcome of collective bargaining, to the bargaining process would
introduce a healthy amount of diversity to the process.

I realize that many objections can be raised about the idea of
moving away from an orderly stable employer-employee relationship as
characterized by monopoly union collective bargaining. 1In every
instance where the status quo is threatened its defenders have their
good reasons and their real reasons.

All too often, defenders of the status quo oppose changes because
they aren't perfect. Please don’'t allow the perfect become the
enemy of the good.

I'm sure that both the unions and administrators will raise
objections to eliminating collective bargaining or breaking union
monopoly in for their own reasons. They will say it is
unmanageable, it costs too much, it is unfair, etec.

It is often suggested that those who gravitate toward public
employment are not risk takers, that they are more interested in
security than opportunities to make gains which entail the risk of
taking losses. If this is true of many in the federal civil service
there must be a place for them and it may be that union
representation is the best way to address their concerns.

At the same time, allowing a union to be the exclusive
representative of employee concerns makes it very likely that those
who are risk takers and high achievers, will stay away from federal
employment to its detriment.

The question we must ask is whether it would be good for government,
good for the civil service and good for the people it serves. If
the answer is “"yes", or even, "maybe," I think it deserves a try.
The present system certainly has enough flaws.
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Mr. Mica. We thank you, Mr. Denholm, for your testimony, and
I am going to turn to Mr. Gilmer now.

Mr. Gilmer, you are recognized.

Mr. GILMER. Mr. Chairman, members of the subcommittee, on
behalf of the American GI Forum; the American Legion; American
Veterans of World War II, Korea, and Vietnam; the Noncommis-
sioned Officers Association; Paralyzed Veterans of America; Veter-
ans of Foreign Wars; Vietnam Veterans of America; and the Dis-
abled American Veterans and our auxiliaries, I wish to express our
genuine appreciation for the invitation to testify regarding the
views of our combined membership, exceeding 7.6 million members.

This statement represents a consensus view regarding the Civil
Service Reform Act of 1978, which we were asked to testify on.
While no organization can speak for any other, we have found our
separate organizational positions to be so much in agreement on
this issue that a consensus view exists. It is an honor, a privilege,
and awesome responsibility to attempt to represent a consensus
view of these important organizations.

We urge the Congress to maintain veterans’ preference principles
and ensure that the system can provide meaningful monitoring and
oversight for uniform implementation of the law. We wish to ac-
knowledge OPM’s frequent meetings with veterans service organi-
zations and the many briefings by this administration regarding
their draft civil service reform proposals. We appreciate their gen-
eral support of veterans’ preference.

Mr. Chairman, the Carter administration was the first adminis-
tration to lead an assault on veterans’ preference. They justified
their efforts by claiming veterans’ preference denied women and
minorities the opportunity to compete for Federal jobs. The General
Accounting Office jumped on the administration bandwagon. The
Carter administration-proposed Civil Service Reform Act of 1978
was stripped of the most damaging provisions revising veterans’
preference. However, the seeds had been sown which supported a
Federal personnel culture opposing veterans’ preference.

In part, the Carter administration proposals appeared to be driv-
en by the views of organizations such as the National Organization
for Women, who adopted the following resolution: “The National
Organization for Women opposes any State, Federal, or municipal
employment law or program giving special preference to veterans.”
In 1971, when this resolution was passed, we had nearly a half-
million men and women in Vietnam. There were 10,317 American
casualties, of which 1,381 were deaths.

The women who passed this resolution were not subject to the
all-male draft, but virtually every casualty in Vietnam was. The
purpose of this resolution would also deny veterans’ preference to
all the women who served and were casualties.

However, a July 1980 report on a Louis Harris survey of public
attitudes toward Vietnam War veterans found the public at odds
with the administration and reported that 70 percent of the public
favored veterans’ preference. And I quote from the study, “They
found more support among blacks, and men and women equally
supportive.” We believe the public still supports veterans’ pref-
erence in spite of the rhetoric.
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By 1992, the dire predictions of the GAO and the Carter admin-
istration had not been realized, and the GAO found, and I quote
from their report, “It appears that the impact of veterans on the
Federal civil service has been minimal.” In fact, a 1993 Merit Sys-
tems Protection Board study indicated minorities are overrepre-
sented, except for Hispanics, who are underrepresented, and
women were hired at similar rates to their frequency in the civilian
labor force.

Mr. Chairman, we offer the following concerns and recommenda-
tions. We are concerned that the reduction of OPM staff, decen-
tralization of personnel functions, and contracting for previously
provided OPM services will reduce the development of adequate
veterans’ preference policy oversight and monitoring. We urge the
Congress to require OPM to maintain passover and medical
unsuitability decisionmaking at the OPM level.

We encourage the Congress to reduce the number of noncompeti-
tive and excepted appointing authorities which we think under-
mines the veterans’ preference in competitive hiring. We encourage
that veterans’ preference in reduction-in-force be strengthened,
making it clear that for veterans’ preference eligibles, an assign-
ment to a reduced grade, although they continued to be paid and
maintained at their old grade level, constitutes a RIF from which
they would derive veterans’ preference protections.

Veterans should have the right to appeal veterans’ preference
RIF violations to the Merit Systems Protection Board. We believe
that all Federal agencies should be subject to these requirements.
We see no need to exempt any Federal entity from these obliga-
tions.

We have noted administration-proposed civil service reform in-
cludes unlimited personnel research programs and demonstration
projects. We believe this authority is much too broad and would se-
riously impact the need for uniformity in the application of person-
nel rules to Federal employees. We believe that final adoption of
personnel practices should include the oversight of the Congress,
with adoption into law where necessary.

The administration has proposed the creation of an appointing
authority which would allow term appointments for up to 5 years.
After a period of time, the employees hired under this authority
could be noncompetitively converted to permanent employees. This
undoes veterans’ preference in appointment to career positions.

We recommend amendments to current law to provide veterans
a complaint process which, in its initial stages, would be informal
but would allow for appeals ultimately to the Federal courts. This
legal language would incorporate remedies which would provide
the veteran all benefits of employment as though the original error
had not been committed.

We urge this subcommittee to amend current law, consistent
with court rulings, to provide for affirmative action to be taken
among the top equally qualified candidates and requiring that dis-
abled veterans be selected for promotion.
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We urge the adoption of legislative language which will require
the maintenance of veterans' preference monitoring and oversight
as well as passover and medical unsuitability responsibilities to as-
signed personnel in the Office of Personnel Management.

Th you, Mr. Chairman.

[The prepared statement of Mr. Gilmer follows:]
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STATEMENT OF
LENNOX E. GILMER
ASSOCIATE NATIONAL LEGISLATIVE DIRECTOR
DISABLED AMERICAN VETERANS
BEFORE THE
SUBCOMMITTEE ON CIVIL SERVICE
OF THE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES
OCTOBER 13, 1995

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

On behalf of the American G.I. Forum; the American Legion;
American Veterans of World War II, Korea, and Vietnam;
Non-commissioned Officers Association; Paralyzed Veterans of
America; Veterans of Foreign Wars; Vietnam Veterans of American;
and the Disabled American Veterans and our Auxiliaries, I wish
to express our genuine appreciation for the invitation to
testify regarding the views of our combined membership exceeding
7.6 million members. This statement represents a consensus view
regarding the Civil Service Reform Act of 1978. While no one
organization can speak for any other, we have found our separate
organizational positions to be Bo much in agreement on this
issue that a consensus view exists.

Mr. Chairman, the reason our 6rganizations can develop a
consensus is the strong commitment we all hold to the principle
of veterans' preference in federal civil service. We believe
this principle must be a paramount consideration in these
deliberations.

VETERANS' PREFERENCE IN CONTEXT

Historically, veterans' preference has been inherent to the
concept that those who defended the nation would share in its
prosperity. The idea was simple, a matter of equity for those
who defended our homes, colonies, states, nation, and,
ultimately, way of life. Simply put, without those who risk
their lives in our defense, our great nation would not exist.
The Plymouth Colony reflected this sentiment in a 1636 statute
stipulating "that any man 'sent forth as a souldier' who
returned to the colony maimed would thereafter be 'maintained
competently' for the rest of his life at the expense of the
public treasury."” (Federal Research Division of the Library of
Congress, Veterans' Benefits and Judicial Review, Historical
Antecedents and the Development of the American System
(Washington, D.C.: GPO, March 1992), 21.)

As the nation moved from a collection of colonies to a
Republic, the pool of citizens from which the citizen-soldier
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was drawn was the relatively small number of young, healthy men
who subsequently offered special skills to a young nation.

From the beginning of the government, Army
officers had been appointed to such positions as
collectors of customs, Naval officers and surveyors,
Internal Revenue Officers, and Commissioner of
Loans, but the rank and file carried no preference
with them. As the revolutionary patriots grew old,
their places were taken by officers serving in the
war of 1812. This policy, was, however, not written
in statute. (Leonard D. White, The Jeffersonians)

While the practice of providing veterans' preference was
established in civil service "since early colonial times,” and
later augmented by executive orders, no federal statutory
provision existed until immediately following the Civil War.

The rapid disbanding of the Union Army
threw so many veterans into the labor market that
those with disabilities found great difficulty
in securing employment. The Act of March 3, 1865
(13 Stat. 571) was designed to meet this situ-
ation. (Ilona Nemesnyik, Veterans' Preference in
the Federal Civil Service (Washington, D.C.:
Congressional Research Service, Library of Congress,
December 6, 1974), CRS-3)

In 1919, following WWI, veterans' preference was extended
to non-disabled veterans and widows. veterans' preference,
virtually as we know it today, was enacted into law in 1944 (The
Veterans' Preference Act of 1944) just prior to the end of
WWII.

The 1944 Veterans' Preference Act was based
upon recognition of the fact that millions of young
men have been called upon to give up their usual
occupations, often at a great economic sacrifice,
had been put through vigorous (sic rigorous) train-
ing, with many of them being exposed to personal
danger and hardships. It was felt that the read-
justment to civilian life would be difficult for
many; that those who remained at home had acquired
a tremendous headstart financially over the service-
men and that, therefore, some assistance should be
given to the veterans readjusting and regaining
lost ground. Veterans' preference in the Civil
Service is only one phase of the total program.

The Federal Government as the largest single employ-
er in the country undertook to provide employ-

ment opportunities for as many veterans as

possible.

When the Veterans' Preference Act of 1944
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was debated, Congressman Starnes of Alabama,

in urging adoption of the bill, commented in part
as follows (Evelyn H. Tager, Veterans' Preference
in the Federal Civil Service (Washington, D.C.:
Library of Commerce, February 10, 1983), CRS-12):

...The biggest problem in the post-war is
providing jobs for able-bodied American citizens
who have served in the Armed Forces -- jobs by
which they can support themselves and their
families, jobs which will permit them to retain
their self-respect and feel that the country for
which they have offered their all has not failed
them.

When this war is over and our boys come home,
they should not be forced to tramp the streets look-
ing for jobs nor to live on charity. There should
be a job ready and waiting in private enterprise or
with the Government, Federal, State and local, for
every American fighting man when he comes home....
(Congressional Record, Vol. 90, pt. 3, April 17,
1944: 3502)

Joint Committee Print No. 1 (October 7, 1993) of the House
and Senate Committees on Veterans Affairs (pages IX - X)
indicates that 40.6 million men and women have participated in
America's wars resulting in over a million deaths in service.
Additionally, there are uncounted numbers who were disabled as a
result of service.

Five point veterans' preference has been closely assoclated
with periods of war concomitant with military conscription. A
federal civil service commission pamphlet entitled "History of
Veterans' Preference in Federal Employment: 1865 - 1955" points
out that the Veterans' Preference Act of 1944 "...was originally
given to those non-disabled veterans who served on active duty
in the Armed Forces in wartime or in peace time campaigns or
expeditions for which campaign badges or service medals have
been authorized."” Thus, Korean War veterans did not receive
veterans' preference until the passage of Public Law 536 in the
82nd Congress. The passage of the Act was justified by the
use of the military draft which continued until 1976.

Veterans' preference became politically controversial
during the 1970's. As public opposition to the Vietnam War
increased, politically, the stigma of the war spilled over to
those who served in the Armed Forces.

In 1971, at their fourth annual convention, the National
Organization for Women passed the following resolution:

The National Organization for Women oppose(s)
any state, federal, or municipal employment law
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program giving special preference to veterans.

In that year, in Vietnam, there were 10,317 American
casualties of which 1,381 were deaths.

The Carter Administration proposed the Civil Service Reform
Act of 1978, which would have decimated veterans' preference if
it had been adopted as proposed. A September 25, 1978, Federal
Times article quoted the Special Assistant to President Carter
promoting a Senate provision that "...essentially negates
veterans' preference and opens government jobs to more women and
minorities...."” The Administration rhetoric promoted the notion
that veterans' preference conflicted with Affirmative Action.

A September 29, 1977, Government Accounting Office (GAO)
report entitled "Conflicting Congressional Policies: Veterans'
Preference and Apportionment vs. Equal Employment Opportunity"”
added fuel to the Presidential flame by charging that their

findings "...strongly indicates that veterans' preference is a
formidable barrier to employment of qualified women who do
appear on many registers.” (Page 15.) 1In essence, virtually

every problem regarding women's Federal civil service
appointment was attributable to veterans' preference. Not
surprising to veterans' service organizations, a March 1992, GAO
report entitled "Federal Hiring: Does Veterans' Preference Need
Updating?" (page 26) found the dire consequences of veterans'
preference predicted in the 1977 GAO Veterans' Preference Study
had not occurred.

...It appears that the impact of veterans'
preference on the applicants has been minimal. The
situation differs from what we found in 1977 when
we found that veterans' preference severely limited
job opportunities for non-veterans.

The GAO 1992 veterans' reference study justified its change
in findings by indicating, "In our opinion, a number of factors
contributed to this change over the years, including the aging
of the veteran population and the lower number of veterans
entering the workforce.” This of course, was what was predicted
by veterans' service organization testimony opposing the Carter
Administration proposals in 1977.

In 1993, a Merit System Protection Board study warned
against over-reaction to anticipated "Work Force 20007
projections that the civilian workforce demographics would
dramatically change. The report indicates:

A majority of the agencies we queried expressed

a general acceptance of the (Work Force 2000)
demographic predictions...but did not describe
the situations in their own workforces that serve
as compelling evidence that major changes have
begun to -- or are about to -- occur.
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Still, after their publication and wide dissem-
ination, the predictions of demographic change did
gain acceptance as the conventional wisdom in
many agencies. This has prompted some concern about
the government's support of programs that respond to

projections that may never materialize.
U.S. Merit Systems Protection Board,

Evolving Work force Demographics: Federal

Agency Action and Reaction, (Washington,

D.C.:

GPO, 1993), 37.) (Emphasis added.)

In further contradiction to the 1977 Carter Administration
and GAO predictions, the Office of Personnel Management (OPM)
indicated that for Fiscal Year 1993, women's labor force
participation in the federal government had increased to 42.4
percent which compared to 45.6 percent in the civilian labor
force. While African Americans made up 10.5 percent of the
civilian labor force, they make up 16.8 percent of the federal

workforce.
we know it,

These gains were made while veterans' preference, as
was still intact. However, Hispanics are

under-represented when their federal workforce participation
rate of 5.6 percent is compared to their 9.0 civilian labor
force participation rate. (United States OPM, Annual Report
to_Congress on the Federal Equal Opportunity Recruitment

Program, October 1, 1992 - September 30, 1993, (Washington,

D.C.: OPM, January 1994), 4). The previously cited 1993 MSPB
study (page 22) also found that the overall representation of
minorities in the Federal Workforce exceeded that of the U.S.
civilian workforce; and "Hispanic men and women are the only
minority group who remain under-represented in the Federal

workforce."”

Thus, the Carter administration's efforts to

scapegoat veterans' preference were beat back without the
predicted dire consequences to non-veterans.

However, even GAO testimony, in contradiction to its
general thesis, indicated that veterans' preference was an
assistance to minorities in obtaining federal employment.

Deputy Director Clifford I. Gould of the General Accounting
Office testified before the Subcommittee on Civil Service,
Committee on Post Office of the Civil Service on October 4 and S
of 1977, indicating:

In eight out of the 44 registers we examined,
the potential for minority job candidates to be
certified increased when the veterans' preference
was excluded. On 15 registers there was a decrease.
Twenty-one registered (sic) showed no change in
minority representation when preference was excluded.
In 32 of the registers, the change involved only
one individual. (Emphasis added.)

In essence, his testimony showed that in 82 percent of the
cases, veterans' preference either improved or had no affect on
a minority's chance of being certified on the register and if it
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was removed, nearly doubled the chance, that a minority would
not be certified off of the register. Clearly, veterans'
preference enhanced a minority candidate's chance of being
selected.

OPM data shows for Fiscal Year 1977, veterans made up 28
percent of the federal hires and 48 percent of the federal
workforce. By 1994, veterans made up 18 percent of the federal
hires, and 20.7 percent of the federal workforce. Veterans make
up approximately 14 percerit of the civilian labor force.

At least in part, veteran demographics explain why
veterans' participation in the federal workforce dropped by over
half. For example, in 1977, significant numbers of the federal
workforce were WWII veterans, who are now average age 73
years. Korean War and Vietnam War veterans are average 64 and 48
years old respectively. Thus, because five point veterans'
preference i limited to those who served before October 15,
1976, or received a campaign badge or expeditionary medal, the
pool of five point eligibles is rapidly diminishing.

The Veterans' Administration projects that from the year
1990 to 2005, the veterans' population will decline by
approximately 25 percent. It should also be noted that the
military is being downsized and, without another major
conflict, the veterans' preference eligible population will
continue to decline in number for many years. These realities
are reflected in OPM data in the following table.

PERCENTAGE OF EMPLOYEES WITH VETERANS' PREFERENCE
IN EACH AGE GROUP

WITH PREFERENCE

AGE NUMBER PERCENT OF TOTAL TOTAL NUMBER
Less Than 30 5,164 4 130,013
30 - 39 45,101 10.1 445,822
40 - 49 233,627 35.19 665,920
50 - 59 158,890 41.02 385,197
60 And Up 46,108 52 88,672
TOTAL 488,890 28.5 1,715,351

Thus, it should be no surprise that veterans' preference
eligibles make up four percent of the federal workforce less
than 30 years old but about half of the federal workforce 60
years and older.
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VETERANS' PREFERENCE IN RIF

Downsizing of the federal workforce has generated a
whole new set of charges. Now the thesis is that veterans'
preference in reduction-in-force (RIF) will undo the results
of years of Affirmative Action for women and minorities. In
essence, the argument is veterans are white males in senior
positions in the federal workforce. Thus, any protection
afforded these individuals will necessarily have an overwhelming
impact on women and minorities who are more recent entrants to
the federal workforce.

These largely anecdotal, unsubstantiated claims have been
used to justify federal agency efforts to avoid RIF procedures
dictated by title 5, United States Code. In addition, federal
agencies, such as United States Postal Service (USPS), evoke
Vice President Gore's National Performance Review reinvention
rhetoric to justify their agencies' creative RIF processes
designed to avoid veterans' preference requirements. For
example, in March 18, 1993, testimony regarding the USPS 1992
reorganization before the Senate Governmental Affairs
Subcommittee, Postmaster General Marvin Runyon indicated
that, under his leadership, USPS was "...on the leading edge
of reinventing government, already doing many of the things that
the Administration, the Congress and this Committee want to do
for the Federal government as a whole."

A March 30, 1993 memorandum from Mary S. Elcano, Vice
President, General Counsel, USPS, laid out a strategy for "Why
Postal Service decided not to run a RIF."™ The purpose of the
memo was to develop a strategy for the agency to defend its
failure to provide veterans' preference in .RIF by calling the
Agency actions a reorganization. In part, her memorandum states:

It has also been found that women and minorities
comprise a large portion of the non-veteran group
and RIF procedures can affect those employees in a
way that seriously impairas the affirmative action
accomplishments of an organization.

An August 11, 1993, Washington Post article by Bill McAllister
indicated "No less a figure than Vice President Gore has praised
Post Master General Marvin T. Runyon for shrinking the

Postal Services Management."

To the consternation of the USPS, the Merit System
Protection Board ruled that the much touted USPS
reorganization was a RIF and that veterans had been denied
their veterans' preference rights. The USPS continued to
argue that it was simply a reorganization and exhausted its
appeal rights. For the USPS to obtain a reconsideration
before the Merit System Protection Board or appeal its case to
the Federal District Court, the law required OPM to intervene in
its behalf. The OPM did just that.
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At the same time, the OPM circulated draft rules which
would have, after the fact, adopted the USPS procedures which
the MSPB had just decided violated the law. Ultimately, the
wWhite House interceded with the Justice Department to block the
OPM appeal on behalf of the USPS.

The Government Accounting Office (GAO) has also resorted to
creative data analysis to argue that RIF procedures, including
veterans' preference would decimate its affirmative action
efforts and therefore should be granted the authority to write
ite own RIF personnel rules. A March 27, 1995 Washington
Post article by Mike Causey indicates that:

Comptroller General Charles A. Bowsher said the
agency would lose two-thirds of its women and half
of its minority evaluators, undoing a decade of
efforts to diversify and professionalize its work-
force. Many of the workers Bowsher wants to re-
tain lack the protection of longevity and have no
military service to give them veterans' preference.

When the Associate National Employment Director for the
Disabled American Veterans contacted the Assistant Comptroller
General for Operations Joan Dodaro, she explained that the GAO
projected reduction in force figures had been provided to the
Washington Post for "dramatic effect"” and did not reflect
RIF impact on the whole agency. The Causey article went on
to indicate "under current rules, short-service non-veterans --
many of them women and minorities -- are most likely to be
fired.”

I am attaching copies of OPM data which tracks the effects
of RIF on twenty-five federal entities Appendix No. 1. This
data shows that for the twenty-five agencies monitored by OPM,
minorities and females suffered RIF less frequently than their
percentage in the workforce in eleven agencies. Disabled
employees fared better in six agencies, and, veterans did better
in only seventeen agencies. Veterans were disproportionately
RIFed in eight of the twenty-five agencies.

On February 1, 1994, the GAO testified before the
Subcommittee on Civil Service and Subcommittee on Compensation
and Employee Benefits, Committee on Post Office and Civil
Service of the House of Representatives on the EEO
implications of RIF. Not once did the testimony indicate the
effects of the RIF on veterans. The agency selections were
based on large female and minority population numbers. This
selection criteria ensured the data would show a veterans'
preference impact, particularly on women. "We selected the
location that had the largest percentage of women and minorities
before the RIF to maximize our chances of having sufficient
data for statistical analysis.” The GAO ignored important
affirmative action considerations by not reporting whether or
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not the proportion of women and minorities in the federal
workforce at the sites studied were the same, more or less

than the frequency of minority and women's participation in the
civilian labor-force. The GAO conclusions were based on
hypothetical RIFs. Thus, their conclusions are not borne out
by the real world experience reflected in the previously cited
OPM data.

However, even with these potential shortcomings in their
testimony, the GAO did acknowledge that while minorities were
disproportionately separated from the federal workforce at
three locations reviewed, women were only separated
disproportionately at two locations. The author then justified
the disproportionate impact on minorities by indicating "In
other cases, the disproportionate separations occurred because
minorities occupied a large proportion of the positions
abolished."” (Emphasis added.) Thus, the disproportionate
separation of minorities is rationalized by the study design,
ignores the bias regarding women, and makes no mention of the
effects of RIF on veterans.

THE_DEMOGRAPHICS OF VETERANS' PREFERENCE ELIGIBLES

Central to the justification of veterans' preference in
federal civil service is a recognition of who serves and the
subsequent impact on their lives. Because of the crush of time,
we are providing data that was developed for prior statements,
but the implications of the information are just as relevant
today.

According to the Bureau of Labor Statistics (BLS), as of
September 1989, male veterans made up less than fourteen percent
of the national labor forces. Non-veteran males and females
made up approximately forty-two percent and forty-five percent,
respectively.

A significant number of the 17.1 million male veterans in
the labor force have characteristics that reduce their ability
to compete in the labor market: six percent (1,034,0000)
disabled, seven percent (1,189,000) over age 65, nine percent
(1,482,000) black, three percent (584,000) Hispanic, and
seventy-two percent (12,333,000) subject to the draft during war
time.

As of December 1989, there were over one million female
veterans in the civilian non-institutional population of whom
595,000 were in the labor force. Almost forty-seven percent
(509,000) are over fifty years of age. (BLS unpublished data,
December 1989, Veterans tables, matrix: bl00, page .41).

Since 1973, when the law was changed eliminating the draft,
the demographics of the armed services have changed
significantly. For example, before 1973, the minority
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participation rate in the armed services was virtually the same
as their percentage of the U.S. population. By 1990, a lack of
opportunity in the civilian labor force and the promise of
opportunity in an all-volunteer military encouraged minorities
of both sexes to enlist and reenlist in the military at
disproportionately high rates. The result? A military whose
minority participation rate is more than double their percentage
of the U.S. population.

MILITARY DEMOGRAPHICS 1972 1990

White 83.6% 70.4%
Black 11.1% 20.8%
Hispanic 3.6% 4.6%
Other/Unknown 1.7% 4.2%
Women 1.9% 11.0%

("Military Personnel, Composition of the Active Armed Forces
By Race or National Origin Identification and By Gender,"
GAO/INS IAD -- 91-134 FS, February, 1991)

June 1990 data from the Department of Defense (DoD) shows
that minorities are disproportionately assigned to combat duties
at a high 29 percent rate. These occupations generally receive
the least training and the greatest number of battle and
training casualties.

An October 1989 Congressional Budget Office (CBO) study,
Social Representation in the U.S. Military (Table 1),
indicated that in accession year 1987, blacks made up 27.8
percent of the female recruits and 18.5 percent of the male
recruits. This study also computed indicators of the family
incomes of accessions by comparing the addresses of the new
recruits to family income data available by zip code area and
found: "About 55 percent of male active-duty recruits in 1987
came from areas with family-income levels placing them in the
bottom half of the [income] distribution across all these
zip-code areas."

A combination of draft exemptions, programs like "Project
100,000" (to be described later), DoD marketing strategies, the
threat of judicial action for draft evasion, public relations
programs touting the value of military training, and limited
opportunities in the civilian economy have encouraged a
disproportionate number of enlistments and reenlistments of the
socio-economically disadvantaged.

For example, during the Vietnam era, the draft deferment
system was a major factor in (1) increased student enrollment in
college (student deferments) by those who could afford to attend
an institution of higher learning; (2) an extremely low
representation of minorities in the National Guard and Reserves
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(deferments from active duty); and (3) a military force in
Vietnam that was approximately race-proportional but
disproportionate in battle casualties suffered by minorities.

THE DRAFT AND SOCIAL-CULTURAL IMPACT ON GENDER
REPRESENTATION IN THE MILITARY

One of the most frequent justifications for reducing or
eliminating veterans' preference is based on the often
over-stated and assumed impact of veterans' preference on
women., However, rarely do these justifications incorporate the
effect of the draft on the gender makeup of the military.

The impact of the military draft on the gender makeup of
the veteran population cannot be overstated. On the one hand,
the sex discriminatory draft mandated males would serve. On the
other hand, few women chose to serve. Women, who had a choice
as to whether or not to serve, found the prospect of military
services undesirable as did most men, were under considerable
social and cultural pressure not to serve and were not subject
to the draft, so few served.

The military draft was first implemented during the Civil
War and reimplemented during conflicts ending in 1976. The
draft was necessary because the government could not depend on
enough volunteers, even when the nation was at greatest risk.
During the Civil War, for example, the Union could not obtain
enough volunteers to continue the war. Accordingly, without a
draft, the United States, as we know it, would not exist.

Efforts to reduce the political fallout from the draft
during the Vietnam era led to programs like "Project 100,000",
which modified draft standards to conscript young males who were
otherwise not draft-eligible because of low IQ levels and
educational attainment. The impact was felt predominately by
the disadvantaged -~ and disproportionately by minorities -- who
had the least political influence. The "100,000" refers to the
numbers of conscripts in training at one time who met the
revised draft standards.

A study by the human resources research organization,
Effects of Military Experience in the Post-Service Lives of
Low-Aptitude Recruits: Project 100,000 and the A.S.V.A.B.
Misnorming, December 1989, indicated the following for Project
100,000 conscripts:

* 56 percent served in Vietnam (Page 162) (compared to
34.8 percent for all veterans, Department of Veterans
Affairs, "1987, Survey of Veterans”)

* "...A higher proportion of Project 100,000 veterans
were unemployed as compared to non-veterans with
similar characteristics.” (Page 163) (Emphasis added.)
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* "Three income measures were examined (hourly pay,
total household income, and yearly earnings), and in
each case, the non-veterans were found to be making
significantly more than their veteran counterparts.”
(Page 163) (Emphasis added.)

* "Significant differences were found in regard to
education and training, with those who never served in
the military somewhat better educated and more likely
to have participated in a training program of some
kind." (Page 163)

The impact of the draft was also described by a National
Journal article, "Defense Report: Draftees Shoulder Burden of
Fighting and Dying in Vietnam,"” (August 15, 1970). That article
states, "Army draftees were killed in Vietnam last year at
nearly double the rate of non-draftee enlisted men." The
article continues:

...a draftee's chances of going to Vietnam
have fluctuated between 50 and 80 percent.
(Currently, draft calls are running at

a rate of 10,000 men a month, and

draftee replacements are being flown to
Vietnam at a rate of 8,000 men a month.)
(Emphasis added.)

Service in the military during the Vietnam conflict led to
109,000 dead and many are still missing or unaccounted for in
Southeast Asia.

As late as 1967 -- when a two percent cap limiting women's
participation in the armed services was removed -- women made up
one percent of the armed forces. It was not until 1973 -- six
years after the two percent cap was removed and the United
States ground troops were removed from Vietnam -- that women
reached a two percent level of participation in the armed
forces.

A Brookings Institute study, Women in the Military,
published in 1977, pointed out that:

During the early 19508, an abortive attempt was made
to recruit some 100,000 women to meet the personnel
demands imposed by the Korean war. But general lack
of interest and the war's unpopularity doomed the
effort to early failure.

The Brookings Institute also cited a 1972 Army
commissioned survey of young civilian women which found that
"...only 17 percent regarded such a career with favor."

This gender-based attitude prevails today. The Wall
Street Journal, reported on December 14, 1990:
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A surprisingly high 38 percent of those ‘'ged 18-26 say
they would be unwilling to serve if draf.ed. The
reason: although 71 percent of all voters would favor
drafting women as well as men, a majority of young

women -- 57 percent ~- say they wouldn't be willing to
serve. By contrast, 64 percent of young men would be
willing.

One of the factors commonly cited which affects the
decision not to draft women is existing legislation and policy
that prohibits women's assignment to military combat roles. The
cited Brookings Institute study referenced a survey of
military personnel that found:

..-a majority of both men and women seem to favor
[permitting women to serve in the combat roles]...in
principle, but there is less support among men.
Moreover, many of the women who endorse a combat role
for women do not appear to want such a role for
themselves. (Emphasis added.}

However, the invasion of Panama and the Persian Gulf War
highlight the changing roles of women in the military and their
increasing likelihood of being assigned duties on the front
lines.

In 1978, women and the draft became a national issue.
President Carter asked Congress for appropriations to draft
women, should the draft be reinstated. Testimony was received
both for and against the proposal by women's groups. Congress
refused to fund Carter's proposal.

Historically, the drafting of men has been accepted but as
wars became unpopular, men and women are less likely to enlist.
Consequently, the nation has resorted to an all-male draft.

Even today, with a successful volunteer military, men must still
register for the stand-by draft in the event the draft is
reinstated.

Men who refuse to register for the draft or serve when
drafted potentially place their country at risk and are subject
to criminal prosecution which may result in large fines and
imprisonment. Women, of course, are not subject to such laws or
punishment.

COURT ACTIONS REGARDING THE ALL MALE DRAFT
AND VETERANS' PREFERENCE

During the Vietnam war era, the concerns of U.S. citizens,
Congress, courts and the government for individual civil rights
reached unparalleled heights. Not only did it become illegal to
discriminate against individuals on the basis of sex, race,
handicap and age, but it was also recognized that prior
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discrimination had severely reduced the opportunities, and
subsequently the station in life of minorities, women, and
handicapped individuals. The concept of affirmative action,
then, grew out of the idea that once classes of individuals
(minorities, females, and handicapped) were adversely affected
by discriminatory societal norms and government actions, there
was an obligation to take affirmative steps to overcome the
resulting loss of opportunity.

The arguments in support of veterans' preference are
strikingly similar, especially when the impact of the draft, and
socio-economic status from which the military draws its
conscripts and volunteers are examined.

Additional arguments for veterans' preference was the
veteran's obligation to accept the loss of numerous
constitutionally protected freedoms, the extraordinary hardships
-- until the volunteer force -- of impoverishingly low wages
and the hazard of being sent into life-threatening
circumstances. The government, by its overt acts, created a
unique class of citizens -- veterans -- who exist only as a
result of special service to the government. These burdens
resulting from military service, especially when coupled with
the draft or threat of draft, create a tremendous obligation on
society and the government to take steps to overcome the
socio-economic impact of military service.

Others who choose not to serve argue that because veterans
voluntarily enlisted after 1976, and chose the burden of
military service, they should suffer the consequences. This
argument denies the threats to our country, trivializes the
hardships and willingness of volunteers to potentially be placed
in harm's way, arrogantly seeks to deny society's obligation to
those who served, and ignores the socio-economic strata from
which most recruits are drawn.

During the Vietnam era, men filed court actions opposing
the male-only draft. They claimed it violated their Fifth
Amendment rights to equal protection under the law. The Supreme

Court disagreed, "...the fact that individual rights are
infringed in a draft has already been found to be
constitutional.” The court continued by indicating, "induction

can be justified as necessary to the compelling government
interest in defending the nation.” (Goldberg v. Rostker,

civ. A No. 71-1480) (E.D. PA July 18, 1980). Thus, the rights
of individual males were balanced against the security interests
of the nation in ways not required of females.

Ironically, then, veterans' preference in employment was
contested by some women's groups at least as early as September,
1971, when the National Organization for Women (NOW) passed a
resolution opposing any veteran employment preference. That
same year, there were 10,317 casualties in Vietnam, each of the
casualties had been ordered there by the government.
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The Supreme Court has looked at the discriminatory impact
of veterans' employment preference on females and males who
did not serve in the military. 1In the Supreme Court decision
regarding the case of Personnel Administration of
Magsachusetts, et. al. v. Feeney (No. 78-233) decided June 5,
1979, the Court ruled that Massachusetts did not violate the
Equal Protection clause of the Fourteenth Amendment by providing
absolute veteran's preference in filling state civil service
jobs -- a much higher standard of veterans' preference than
provided in Federal civil service appointments.

The Court recognized the limited access to military by
women and attributed the subsequent predominately male veteran
population to the male-only draft. Even so, the Court found in
favor of the state of Massachusetts, upholding its veterans'
preference laws.

In part, the Court recognized the rights of states to pass
laws that may have unequal results, provided it does not have a
discriminatory purpose. (Washington v. Davis, 426 U.S. 229
and Village of Arlington Heights v. Metropolitan Housing
Development Corporation., 429 U.S. 252)

The Supreme Court held that,

When a statute gender-neutral on its face is
challenged on the ground that its effects upon women
are disproportionately adverse, a two-fold inquiry is
thus appropriate. The first question is whether the
statutory classification is indeed neutral in the
sense it is not gender-based. If a classification
itself, covert or overt, is not based on gender, the
second question is whether the adverse effect reflects
invidious gender-based discrimination.

The Supreme Court ruled that,

Veteran status is not uniquely male. Although few
women may benefit from the preference, the
non-veterans class is not substantially all female.
To the contrary, significant numbers of non-veterans
are men, and all non-veterans -- male as well as
female -- are placed at a disadvantage.

The Supreme Court concluded that the veterans' preference
law in Massachusetts made a distinction, "...between veterans
and non-veterans, not between men and women." And "...that
benefit (veterans' preference) has been extended to women under
a very broad statutory definition of the term."
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SOCIO-ECONOMIC IMPACT OF MILITARY SERVICE

Those who oppose veterans' preference often trivialize the
difficulty of transitioning from military to civilian careers
and overstate the transferability of military training to
civilian careers. The Congress intended that benefits such as
veterans' preference would help ameliorate the economically
stigmatizing effects of military service by providing a hiring
edge that would advance veterans to the positions in life they
would have enjoyed were it not for their time in the military,
and provided that hiring edge, veterans' preference, for certain
veterans, without a time limit.

The unemployment rates of those who served have commonly
exceeded the unemployment rates of their non-veteran
counterparts for over ten years following separation. 1In 1970,
1,043,000 were released from active duty at an average age of 23
years. When they reached the 30-35 age group, their
unemployment rate finally dropped to comparable unemployment
rates of similarly aged non-veterans.

However, during the recession including 1991, fifteen years
after the Vietnam conflict, BLS employment data ("The
Employment Situation: February 1991") showed that the
unemployment rate for Vietnam era veterans in the age group
35-39 exceeded their non-veteran counterparts by 4.7 percent
(10.7 percent vs. 6.0 percent). During each recession
following the Vietnam conflict, the lower labor market
penetration of the newer veteran has been reflected in a
disproportionately higher unemployment rate than non-veterans of
the same age group.

A BLS article in Monthly Labor Review, "Employment

Status of Vietnam Era Veterans" published April 1990, reported
on a 1987 survey. That article indicated that 14 years after
ground troops were removed from Vietnam in 1973, "...those who
actually served in the Southeast Asian theater, and especially
those with service-connected disabilities continue to experience
greater employment-related difficulties than their peers." The
data also revealed disproportionately high unemployment rates
for female veterans.

This report also indicated that for disabled veterans with
service-connected disabilities rated by the Department of
Veterans Affairs (VA), fewer than three quarters rated between
30-50 percent were in the labor force. "...among the most
severely disabled (rating of 60 percent or greater), only
one-third were in the labor force.” (Page 24). This compares
to a 92 percent labor force participation rate of veterans in
the non-institutional civilian population.

A popular myth is that the training veterans received in
the military gives them an advantage in the civilian labor
market. A June 1969 study, Labor Market Activity of Veterans:
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Some Aspects of Military Spillover, conducted by Paul A.

Weinsteln, Director for the University of Maryland, Department
of Economics, concluded:

...15.9 percent of Army veterans use their military
training while 28 percent of the Navy veterans did.
Not only was there a relatively low rate of
utilization of the skills, but we found that the
market did not work effectively in aiding those
veterans who were interested in using their service
experience. For veterans who did look and find jobs
related to their military experience, we inquired
about the benefits received and whether, in fact,
these were attributable to the military experience.
We found half the Army veterans received no benefit

at all as a result of the military experience.
(Emphasis added.) (Page 142-143)
A VA study, Readjustment Profile for Recently Separated
Vietnam Veterans, (June, 1973) indicated:

Only about 49.3 percent (of the veterans polled)
received some academic or technical training in the

armed forces. Of these veterans, only 29.6 percent
(about 15 percent of the total) indicated that their
training was helpful in obtaining a job when they
returned to civilian life. (Emphasis added.}

A November 1986 DoD study of the all-volunteer Armed
Forces, (The Economic Return to Military Service; Daymont,
Thomas N. and Andrisani, Paul J.) points to veterans earnings
that dropped significantly below their civilian counterparts
upon leaving the military. This study also refers to
disproportionately higher rates of unemployment for recently
discharged veterans. It concluded, however, that the
unemployment rate for veterans discharged in the 19808 would
reach comparable levels for the non-veteran peers in 2-4 years.
As previously indicated, BLS data suggests ten years as a more
reasonable expectation with continuing employment problems
because of marginal labor market attachment for years to come
(higher job turnover, longer periods of unemployment, lower
paying jobs).

An unexplained anomaly pointed out by the study was that,
"...on the average, young Army veterans earned between $1,700
and $3,500 less than veterans from the other armed services at
the same point in their life cycle." Marine veterans earned
even less, on the average, than the Army veterans. "...the
basic pattern of these [service] branch effects on civilian
earnings may persist for several years into their careers.”

A more recent publication, Military Occupational and
Training Data (MOTD), Vol. 2 (Department of Defense;
Defense Manpower Data Center; 1988) indicates that about 30




-18-

percent of the enlisted and 25 percent of the officer military
occupations could not be assigned corresponding civilian
Dictionary of Occupational Titles (DOT) Codes. (The DOT code
system assigns a numerical reference to virtually all civilian
job titles.)

The MOTD indicated, "First, there was the obvious
situation of infantrymen, tank crew members, and other purely
combat specialties for which no civilian counterpart would be
expected.” The MOTD fails to note that military personnel
will be assigned and serve in disproportionate numbers in the
military occupations for which there is no civilian
counterpart. The report does not refer to the many men and
women who may be trained in a transferable occupation to later
be assigned to work in an occupation which has no
transferability. Thus, when they entered the civilian labor
force, they will have no experience in the occupation for which
they have been trained.

For those who wish to justify reducing or eliminating
veterans' preference in federal civil eervice based on merit
considerations, claiming that veterans' preference violates
merit principles, we refer to the previously cited February 10,
1983 Congressional Research Service Report entitled Veterans'’
Preference in the Federal Civil Service, (CRS-12) which
indicates:

In 1976 testimony before Congress...Mr. Arch Ramsay,
Director of the Bureau for Recruitment and Examining
for the Office of Personnel Management stated that,
'...the condition of our labor market is such that,
with the possible exception of compensably disabled
veterans, only the very best qualified, whether
veteran or non-veteran, have any real hope of being
appointed. In other words, veterans' preference has
not meant that the government must appoint a minimally
qualified veteran over a well-gualified non-veteran.'

RECOMMENDATIONS AND CONCERNS

While the details of a veterans' preference procedure may
change, we _urge the Congress to maintain veterans' preference
principles and ensure that the system can provide meaningful
monitoring and oversight for uniform implementation of the law.

We also wish to acknowledge OPM's frequent meetings with
veterans' service organizations and the many briefings by this
administration regarding their draft civil service reform
proposals.

We are concerned that the reduction of OPM staff

decentralization of personnel functione, and contracting for
previously provided OPM services, will reduce the development of
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adequate veterans' preference policy oversight and monitoring.

For example, we have been informed that the OPM Career Entry
Group unit will be virtually done away with. Housed within that
unit are personnel who decide whether or not federal agencies
may pass over veterans in hiring and whether or not an agency
has inappropriately found a veteran rated at 30 percent
medically unsuitable for a position.

Historically, OPM has stringently applied veterans'
preference laws, disallowing the vast majority of passover of
veterans and finding in favor of the veteran in the case of
medical unsuitability. 1In these cases, the agencies have
already made a decision that they do not want to hire the
veteran. If OPM gives up its authority in this area, the agency
will make ite own decision. Why should the agency reverse
itself? We believe the agency will find its reasons for not
hiring the veteran fully justified.

We urge the Congress to require OPM to maintain passover
and medical unsuitability decision making at the OPM level.

We believe that one of the greatest detractors from
veterans' preference is the tremendous number of non-competitive
and excepted appointing authorities. We believe that as
agencies increased control over the maintenance of registers,
utilization of more subjective ranking tools, and appointing
authorities which do not require rating and ranking of
candidates, veterans' preference has suffered. Special hiring
authorities, such as that agreed to in the settlement of the
Luevano lawsuit, have been created which do not require
veterans' preference in appointment. We encourage this
Congress to reduce the number of non-competitive and accepted
appointing authorities.

RIF is probably one of the most demoralizing personnel
actions to affect an agency's workforce. Even those who
continue in employment are adversely affected emotionally. Ase
was previously cited in this testimony, federal agencies have
attempted to creatively avoid veterans' preference in
reduction. Most notably, the USPS in 1992 conducted what it
referred to as a reorganization. Ultimately, the Merit System
Protection Board (MSPB) ruled that the reorganization was a
RIF and that the USPS had violated veterans' preference
eligibles' rights. The USPS exhausted its legal remedies when
it appealed to the MSPB Board for a final decision. Because
the USPS disagreed with that adverse decision as well, it
appealed to OPM, which under the law, would have to request
reconsideration at the Board and failing in that effort, appeal
the decision to the federal court. OPM interceded on behalf of
the USPS.

Finally, the President, at the request of veterans' service
organizations and VA officials, prevailed on the Justice
Department to drop the appeal filed in Federal District Court.
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However, in the meantime, OPM was circulating draft rules, which
if they had been adopted, would have incorporated the disputed
illegal practices of the USPS in RIF rules. 1In effect, this
would have authorized the USPS to do what it had just been
ordered by MSPB not to do. Veterans' service organizations

were successful in opposing these rule changes inside OPM.

It is interesting to note that the U.S. Court of Appeals
District of Columbia Circuit decided on June 29, 1983 that a
USPS "Reorganization” in 1975 had been found similarly in
violation of RIF procedures, but did not require the agency to
reverse its actions because there was no loss of pay. Benjamin
Franklin American Legion Post No. 66, et. al. v. United States
Postal Service, 732 F.2 945 (DC, 1983). Thus, the USPS did
not learn from its first mistake, or some might argue, did learn
from its first mistake and assumed it could get away with it
agalin.

The Foreign Relations Authorization Act, Fiscal Years 1994
and 1995 (Public Law 103-236) at Section 611 authorizes the
State Department to write its own RIF rules. "AFSA News"
flier dated April 7, 1995 outlines State Department proposed
rules to implement their new RIF personnel policies.

As outlined in 94 S.T.A.T.E. 263920, the Department's
proposed regulations first provide for review of those
members in a given competition group (i.e., a group
defined by class and skill code, whose members are
competing against each other for retention) of
employees who are untenured or serving on L.C.E.s.
These employees will be rank-ordered according to
merit. Next, the remaining employees in the
competition group are ranked according to merit, and
the resulting order of merit list is divided into three
parts: bottom 25 percent, middle 50 percent, and top
25 percent. Employees will then be riffed

according to reverse order of merit in the following
sequence: non-military preference employees in the
group of untenured members or those serving on

LCEs, military preference employees in the group of
untenured employees or those serving on LCEs,
non-military preference employees in the bottom 25
percent military preference employees in the bottom 25
percent, non-military preference employees in the
middle 50 percent, military preference employees in
the middle 50 percent, non-military preference
employees in the top 25 percent, military preference
employees in the top 25 percent. Within each military
preference subgroup, veterans with a compensable
service-connected disability of 30 percent or more
will be riffed only after all other military
preference employees in the subgroup.
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Thus, the State Department undoes veterans' preference as
accorded all other Executive Branch employeee who are covered by
Title 5 U.S.C. Unlike the RIF provisions covering Title 5
personnel, the State Department RIF rules RIF veteran career
employees before non-veteran career employees rated in a higher
merit group.

The U.S. Geological Survey (USGS) may have found an
interesting method of reducing RIF preference by creating
numerous one-person competitive levels. If an agency abuses the
assignment of personnel to competitive levels, it impacts
veterans' rights to bump in or retreat to positions in their
competitive level. We believe that federal agencies sometimes
adopt this technique to protect certain employees from bumping
by veterans' preference eligibles.

We are very .concerned about the creativity of federal
agencies as they attempt to avoid the effects of veterans'
preference in RIF. We encourage that this area of the law be
strengthened, making it clear that for veterans' preference
eligibles, an assignment to a reduced grade, although they
continue to be paid and maintained at their old grade level,
constitutes a RIF from which they would derive veterans'
preference RIF protections. Veterans should have the right
to appeal veterans' preference RIF violations to the MSPB.

We believe that all federal agencies should be subject to these
requirements. We see no need to exempt any federal entity
from these obligations.

We have noted that Administration proposed civil service
reform includes unlimited personnel research programs and
demonstration projects. We are concerned that the adoption of
what is described as the Administration proposal would allow an
agency as large as DoD to declare its whole personnel system a
research or demonstration project which ultimately OPM could
approve, all without approval of the Congress. We believe this
authority is much too broad and would seriously impact the need
for uniformity in the application of personnel rules to federal
employees. We agree that there should be a mechanism for the
federal government to conduct personnel research and through
demonstration projects, however, we think there should be a
limit in the size of the project and that OPM not have the right
to waive veterans' preference principles. We believe that
final adoption of personnel practices should include the
oversight of the Congress with adoption into law where
necessary.

The Administration has proposed the creation of an
appointing authority which would allow term appointments for up
to five years. After a period of time, employees hired under
this authority could be non-competitively converted to permanent
employees. Although the Administration proposal provides for
the initial hiring to incorporate veterans' preference, the
Administration language does not limit the final appointment to
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the job in which the person was temporarily hired. Thus, the
appearance is that the Administration, while providing veterans'
preference in the initial term appointment, might convert such
person to any career position without regard to veteran status.
This_undoes veterans' preference in appointment to career
positions. At the minimum, such authority should require that
a person hired under this authority only be converted into a
career appointment in that position.

We frequently receive calls from veterans alleging that
their veterans' preference rights have been violated by federal
agencies. At this time, they have no administrative recourse
which will ensure a prompt, in-depth investigation or response
to their concerns. Additionally, even when the agency admits
they created an error, denying the veterans their preferential
rights, the remedies are generally benign.

For example, a veteran might be improperly passed over by a
federal agency in initial appointment. If the agency's errors
are discovered, the agency simply offers the veteran a priority
placement the next time they fill such a position. Thus, the
veteran is denied employment illegally and may or may not ever
be placed in a federal job. We recommend amendments to current
law providing veterans a complaint process which, in its initial
stages, would be informal but would allow for appeals ultimately
to_the federal courts. This legal lanquage_ should incorporate
remedies which would provide the veteran all benefits of
employment as though the original error had not been
committed. Thus, they should receive a job with seniority pay
and all of the benefits as though they had been properly hired
initially.

Title 38 U.S.C. Section 4214 requires federal agencies to
write a disabled veteran's affirmative action plan for
compensably disabled veterans. OPM has implemented their
obligation under this law by simply certifying agency plans that
meet the regulatory requirements. OPM rules do not require
oversight, monitoring or a process ensuring affirmative action
is applied in hiring or promotion. Thus, most of the agency
plans are so benign as to have no effect.

For disabled veterans' affirmative action to be treated
seriously, we believe the law must require a process which will
define the intent of Congress. We urge this Subcommittee to
amend current law consistent with court rulings to provide for
affirmative action to be taken among the top equally qualified
candidates and requiring that disabled veterans be selected for
promotion. In this scenario, if a compensably disabled
veteran is competing for a merit promotion, and the disabled
veteran is rated as qualified as the most gualified candidate,
then the disabled veteran must be selected for the position.

We believe that efforts beginning with the Carter
Administration to modify veterans' preference has created a



295

-23-

culture which is resistant to veterans' preferences as a concept
in federal civil service. We believe that without centralized
enforcement and oversight ensuring uniform application of
veterans' preference, the various separate agencies are likely
to undermine any veterans' preference law passed by the
Congress. If there is not a centralized monitoring and
oversight responsibility maintained in an agency, such as OFM,
we believe that uniform application of veterans' preference will
be lost. The Administration plans to streamline and downeize
federal agencies, including the Office of Personnel Management,
along with fiscal restraint imposed by this Congress, will
result in the loss of a central adjudication of passover and
medical unsuitability veterans protections. We urge the
adoption of legislative lanquage which will require the
maintenance of veterans' preference monitoring and oversight as
well as passover and medical unsuitability responsibilities to

agsigned personnel in OPM.

This concludes our statement, Mr. Chairman. I have advised
the organizations whose views are expressed in this statement
that the Committee will allow them to submit additional
testimony if they so desire. I would be happy to respond to any
questions you may have.
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Mr. Mica. We thank you, and now we will turn to Mr. Moyer.

Mr. MoYER. Thank you, Mr. Chairman.

It’s a pleasure and an honor to appear before you this morning.
The Federal Managers Association thanks you for holding this im-
portant series of hearings and for inviting us to present our views
on reform of the Nation’s civil service.

We agree with the views expressed by other witnesses that to-
day’s rapidly changing workplace demands more flexible personnel
rules to better allow managers and supervisors to more readily
hire, reward, and fire the personnel necessary to carry out their
agency's mission. Greater emphasis needs to be placed on outcomes
rather than on process. Civil service reform is a critical element,
but not an end in itself, in making Government smaller, more effi-
cient, and more responsive to the needs of its customers.

The administration and OPM have made a good start at reform
through initiatives within the prerogative of the executive branch
toward civil service reform. With the help of Congress, more can be
done. I would like to briefly highlight five areas in our prepared
statement.

The first deals with the role of OPM. Throughout the course of
civil service reform, care should be taken not to diminish the merit
system’s strengths. Central to that strength is the oversight role
that OPM has played and must continue to play in promoting and
enforcing agency adherence to merit principles. OPM moderates
agency actions in the personnel arena and provides a positive
image to the public of the Federal Government as a single em-
ployer with one cohesive personnel system.

As agency resources decline, particularly in personnel shops,
there will be a greater need than ever for OPM to provide guidance
and assistance to agencies and serve as a repository of expertise in
human resource management. Elimination or excessive downsizing
of OPM will lead to management chaos and confusion, as well as
greatly increased costs as Federal agencies create a host of dif-
ferent personnel systems.

The increasing call for agency flexibility and decentralization de-
mands all the more that we retain an agency to provide final deter-
minations on personnel policy issues that transcend narrow organi-
zational lines. This fosters consistency and fairness throughout the
Government and provides a central point of accountability to the
Congress and the public.

The second point, Mr. Chairman, deals with the importance of
training. Investing in our Government’s most valuable resource, its
employees, by providing more training, is critical. Greater manage-
rial discretion requires informed judgment. That, in turn, relies
upon training and experience. For first-level supervisors, in par-
ticular, training is critical to success, espeeially when they have
been selected more on the basis of technical competence than on
management skill. We encourage the committee to keep in mind
the integral role that training will play toward the success of civil
service reform.

Third, the area of performance and accountability is certainly
pivotal to the attention of this subcommittee and its work. Respon-
sive systems for the conduct of performance management are es-
sential to the strength and vitality of an effective civil service. Per-
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formance management systems must aim to integrate employee
performance goals with those of their agency, give employee feed-
back to continually improve performance, maintain accountability
for an accg)table performance, and reward employees for distin-
guished performance.

Additional improvements, though, in performance management
systems are warranted. As downsizing proceeds, increased super-
visory ratios and broader spans of control make it difficult for su-
pervisors to devote the fullest attention to communication, perform-
ance feedback, and documentation of poor performance, as a regu-
lar part of supervisory responsibilities. We need to find new ways
to reduce administrative burden, encourage supervisors to deal
head-on with performance problems, and establish greater account-
ability for performance.

Managers and supervisors find the current process for dealing
with poor performers to be unduly difficult, confusing, and time-
consuming. According to the General Accounting Office, the aver-
age supervisor spends 5 hours per week working with each poor
performer under their supervision. This commitment usually lasts
for months.

Time and delay problems are compounded further through the
grievance, MSPB, EEOC, and court appeal procedures, The avail-
ability of affirmative defenses, even if frivolous, add to the problem.
The pressure and inclination of top management to settle appeals
further undermines manager resolve.

These concerns and reservations about the adequacy of the cur-
rent framework are proven by a recent report of the Merit Systems
Protection Board on dealing with poor performers. We agree with
much of the data gathered in the report.

Fourth, on Federal work force restructuring, as the Government
proceeds to downsize, Mr. Chairman, there is a special need to pro-
vide agencies with the tools to be able to reach their budget and
work force goals. Responsible management of employee attrition
during this unprecedented period of downsizing is essential to
maintaining an effective and productive work force.

We need to do more to avoid reductions in force to the greatest
degree possible. Many of our members within the association, par-
ticularly at defense industrial facilities, have had the unfortunate
experience of running and participating in RIF’s. Not only are
RIF’s expensive, they destroy work force morale and productivity.
Therefore, we have included in our testimony a list of tools and in-
centives we ask the committee to consider adding to those already
available to agencies to more effectively restructure their work
force.

Finally, in terms of cost savings, we would like to particularly
draw to your attention a reform that we believe is warranted in the
Federal Employees Compensation Act, the Government’s system for
worker compensation. FMA is concerned about the effect that ris-
ing FECA program costs are having on agency budgets and the ef-
fectiveness of their work force.

Since FECA benefits are paid out of salary and expense accounts,
high FECA costs mean less money available to hire workers and
compensate current employees. FECA needs to be reformed in a
manner that preserves the rights of employees injured in the work-
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place, but changes some of the rules that currently make the pro-
gram vulnerable to abuse.

This concludes our prepared remarks. I would be happy to an-
swer any questions that you may have.

[The prepared statement of Mr. Moyer follows:]
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mTRODUCI'ION
Mr. Chairman and members of the Subcommittee:

My name is Bruce Moyer and I am the Executive Director of the Federal Managers Association (FMA).
On behalf of the 200,000 managers and supervisors in the Federal Government whose interests are
represented by FMA, I would like to thank you for holding this important hearing and for inviting us to
present our views to the Civil Service Subcommittee on the need to reform the laws governing Civil
Service human resource management.

Let me also preface our remarks by noting that many of our thoughts are shared by the Coalition for
Effective Change, a federation of 29 management and professional organizations, which has devoted a
significant amount of attention to reinvention and civil service reform.

In executing their Congressionaly mandated responsibilities for insuring daily front-line delivery of goods
and services to the American public, Federal managers and supervisors are faced with many challenges.
One of the most significant challenges for managers is the dizzying maze of Federal personnel rules and
regulations. Contrary to popular opinion, Federal workers are not nameless, faceless bureaucrats who
simply make work in order to justify their existence. Vice President Gore is on target when he
characterizes Federal employees as being good workers trapped in a bad system. The Vice President is to
be commended for his leadership in launching and overseeing the National Performance Review. Public
management professor Donald F. Kettl rightly describes the NPR as having, “the potential, together with
the New Deal and the Hoover Commissions, to be one of the three most important administrative
initiatives of the twentieth century.”

As tax-paying American citizens first and civil servants second, Federal managers and supervisors want
their government to work. We hope our insights and recommendations today prove useful in informing
and guiding the Subcommittee’s discussion of civil service reform.

WHY DO CIVIL SERVICE LAWS NEED TO BE CHANGED?

FMA agrees with Office of Personne! Management Director James B. King's assessment of current civil
service rules. In the National Performance Review’s September 1994 report, Reinventing Human
Resource Management, King observed,

“Most of the personnel laws we use today were written for a troubled civil service of 1883. We
must cut the cord to regulations that were right for their time a century ago, but which hog-tie
managers today. In their place, we need systems and mentalities that, while still based in merit
and fairness, will let managers manage today and into the future.”

The current need for civil service reform is compelling for a number of reasons. As Director King has
noted, today’s rapidly changing workplace demands more flexible personnel rules that will allow
managers to hire, promote and fire the personne! necessary to carry out their agency’s mission. Greater

Page -1-
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emphasis needs to be placed on outcomes rather than process. Civil service reform is also a critical
element in making government smaller, more efficient and more responsive to the needs of its customers.

In the February 1995 issue of the Atlantic Monthly, management guru Peter F. Drucker wamed that the
NPR and the Congress are in danger of repeating the restructuring mistakes of large private-sector
companies such as IBM, Sears, and GM. According to Drucker, in the last 15 years these companies
were guilty of “amputation before diagnosis.” That is, they laid off large numbers of employees in hopes
of & turnaround in productivity and quality. When the first round of layoffs did not produce results, the
companies resorted to a second round of large-scale layoffs which again did not produce the desired
outcomes.

In order to not repeat the experiences of IBM, Sears, and GM, to avoid a hollow government, and to
survive in a rapidly changing work environment, front-line workers must be empowered to achieve
results. OPM has begun administratively to empower managers and to devolve decision-making
authority closer to where the rubber meets the road. With the help of Congress, more could be done.

CIVIL SERVICE STRENGTHS AND WEAKNESSES

In seeking to correct the weaknesses of Federal personnel laws and procedures, care should be taken not
to diminish the system’s strengths. The system's major strengths are merit-based selection and
advancement in employment, equality and opportunity for all citizens, fair and equitable treatment of
individuals, and open scrutiny of the official actions of public employees. OPM plays the central role in
promoting and enforcing agency adherence to these merit principles. OPM is a small agency with a large
impact. It moderates agency actions in the personnel arena, and it provides a positive image to the public
of the Federal Government as a single employer with one cohesive personnel system. OPM has provided
guidance and assistance to agencies in all areas of personnel management, and has served as a repository
of expertise for all aspects of human resource management.

As the government-wide oversight agency in personnel matters, OPM has been able to provide final
determinations on personnel issues that transcend narrow organizational lines. This fosters consistency
and fairness throughout the Government, and provides a central point of accountability to the Congress
and the public. Further it saves the Government money by reducing challenges by disaffected employees,
and provides the public with confidence that someone is vigilant in investigating agency excesses.

OPM can and should be allowed to continue to provide effective oversight of agency personnel programs
and issue policy guidance and definitive interpretation of Federal civil service regulations. This agency,
exercising government-wide personnel authority, should remain the arbiter among agencies in personnel
matters. Elimination or excessive downsizing of OPM will lead to management chaos and confusion as
well as greatly increased costs as Federal agencies create a host of different personnel systems. Efforts to
reform civil service personnel laws should recognize the invaluable contributions OPM makes toward
effective government human resource management and maintain a central role for this agency.

A number of issues deserve serious consideration for incorporation in the effective management of human
resources. First, investing in our government’s most valuable resource, its employees, by providing more

Page -2-
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training is critical. According to Professor Kettl's 1994 report appraising the NPR, the Australian civil
service credits its training, especially for its middle managers, as the key to the success of their reform
efforts. The Australian civil service spends five percent of its personnel budget on traiming. In
comparison, the U.S. only spends 1.3%.

Greater managerial discretion requires informed judgment. That in turn, relies upon training and
experience. For first-level supervisors, in particular, training is critical to success, especially when they
have been selected more on the basis of technical competence than on interpersonal skills. FMA urges
Congress to address this weakness by expanding training opportunities for managers through programs
such as the Federal Executive Institute and the Management Development Centers. These institutions
educate managers and executives in a broad range of management competencies, in addition to
government service in the context of American values. FEI and the MDCs are cost-effective in providing
training at a price far below any of their competitors in academia or the private sector.

An important component of empowering employees to operate effectively in the horizontally-structured,
fast-paced, information-intensive, workplace of the 21st century must be to equip Federal workers and
train them in the use of state-of-the-art computer equipment. The Federal government, including the
Congress, provide a wealth of information on the world-wide-web and over other internet protocols.
However, relatively few workers have the training or the equipment to take advantage of this emerging
technology. The NPR’s Net Results task force has done an outstanding job of improving government
knowledge sharing, cross-agency communication, and information distribution. Congress should support
these efforts.

Within the framework of adherence to merit principles, agencies and front-line workers need to be
empowered through reform of civil service personnel rules. Managers will not be able to do more with
less if they are still hampered by personnel rules that make it difficult or impossible to hire, reward
performance, retain highly skilled and experienced workers, discipline or fire poor performers, manage
workforce attrition, communicate with top management, and reduce abuse of workman’s compensation.
The following are FMA’s recommendations for legislation to help address these issues:

CIVIL SERVICE REFORM RECOMMENDATIONS
CHANGING THE FEDERAL HIRING SYSTEM

Federal managers are frustrated by a hiring system that does not involve their participation in initial
recruitment and evaluation of candidates, takes too long, restricts competition, and is too complex. They
are at a distinct disadvantage in comparison to their private-sector counterparts who can make immediate
offers of employment to qualified candidates. Today’s labor market and workplace demand a more
flexible and responsive hiring system.

FMA is in general agreement with the proposed changes in the hiring system contained in the
Administration’s draft civil service reform legislation. FMA is, however, concerned about the proposed
S-year duration of non-permanent appointments. We believe that three years should be sufficient for
most time-limited needs. Overall, these proposals are a step in the right direction toward decentralizing
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and streamlining the Federal hiring system while retaining a critical support and oversight role for OPM
to insure adherence to merit principles.

As government downsizes, career transition assistance will become increasingly important. FMA
commends President Clinton for directing OPM on September 12 to establish policies requiring agencies
to hire well-qualified displaced Federal employees from their own agency and other government agencies
before hiring external candidates. This effort may ultimately require some changes in current law, and we
encourage Congress to be responsive to this need.

PERFORMANCE MANAGEMENT

Responsive systems for the conduct of performance management are essential to the strength and vitality
of an effective civil service. Performance management systems must aim to integrate employee
performance goals with those of their agency, give employee feedback to continually improve
performance, maintain accountability for unacceptable performance, and reward employees for
distinguished performance.

OPM’s issuance in August of new performance management regulations was a positive step toward
providing greater performance management flexibility to agencies and eliminating some of the
burdensome requirements. OPM did an effective job in balancing the need for agency versatility in
responding to the demands of their mission and culture, while assuring governmentwide maintenance of
meritSystem principles.

At the same time, additional improvements in performance management systems are warranted. As
downsizing proceeds, increased supervisory ratios and broader spans of control make it difficult for
supervisors to devote the fullest attention to communication, performance feedback and documentation
of poor performance as a regular part of their supervisory responsibifities. We need to find new ways to
reduce administrative burdens, encourage supervisors to deal head-on with performance problems, and
establish greater accountability for performance.

Managers and supervisors find the current process for dealing with poor performers to be unduly difficult
and time-consuming. According to the GAO, the average supervisor spends five hours per week working
with each poor performer under their supervision. This commitment usually lasts for months. Time and
delay problems are compounded further through grievance and MSPB appeal procedures covering
performance-based personnel actions. The availability of affirmative defenses, even if frivolous, add to
the problem. The pressure and inclination to settle appeals further undermines manager resolve. We
encourage Congress and the Administration to devote renewed attention to these problems as an
important part of civil service reform.

DISPUTE RESOLUTION

Federal employment disputes generally take too long and cost too much to resolve and, in some cases,
are not resolved in a manner that promotes the efficiency of government service. This situation is

Page 4-
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frustrating to conscientious managers and employees throughout the Federal government. The
partnership process may help reduce the number of costly disputes. More could be done. There are
currently multiple dispute resolution forums (e.g., Federal Labor Relations Authority, Merit Systems
Protection Board, Equal Employment Opportunity Commission, and the Office of Special Counsel)
available for a wide range of employment disputes that are not resolved within individual agencies. These
specialized and sometimes overlapping forums present a confusing array of processes and procedures.
FMA supports streamlining the employee complaint process in a manner that protects the rights of all
employees to create a single forum for dispute resolution.

PARTNERSHIP

The Administration has sought to empower front-line workers by joining with Federal employee unions in
“partnership” efforts at the national and agency level. On October 1, 1993, President Clinton issued
Executive Order 12871 establishing the National Partnership Council. Partnership is an important
initiative to create greater employee involvement, higher accountability, and a more productive, high-
performance organization.

One of the current obstacles to effective intra-management workplace communication is an advisory
opinion issued by the Department of Justice last year asserting that Federal employees may have violated
18 U.S.C. §205 and could be subject to criminal prosecution when they have expressed the views of an
employee organization where there is a potential for the organization and the agency to have different
positions on a particular matter focused on the interests of a discrete and identifiable class. Legislation
introduced Representative Frank Wolf (R-VA), HR. 782, the Federal Employee Representation
Improvement Act of 1995, would correct this Department of Justice interpretation to restoring effective
communication in the Federal workplace. H.R. 782 is scheduled for floor in the House later this month.
We urge your Mr. Chairman and the Subcommittee to support passage of this important legislation.

COMPENSATION

During this period of downsizing the federal bureaucracy by 272,000 employees over the next 5
years, the remaining workforce must be highly trained and motivated in order to mee! the needs
of all taxpayers in an efficient manner. . . I am commiltted to ensuring that as the bureaucracy
further downsizes, a more productive workforce remains and is fully compensated.

Sen. William V. Roth 03/31/95

Making government smaller and more efficient requires a better educated, more highly skilled workforce.
Recruiting and retaining such a workforce demands a competitive compensation and benefits package on
the part of the Federal Government. Over the last decade and a half, Federal civil servants have
contributed more than $200 billion toward reducing the Federal deficit through cuts. in their pay and
benefits. Congressional efforts to reform civil service personnel laws need 10 address the central issue of
insuring that enough funding for government salaries is provided to ensure that they are comparable to
pay for similar work in the private sector.
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FMA is opposed to current efforts pursuant to H.Con.Res. 67, the 1996 budget resolution, to cut funding
for pay adjustments in half, reduce lifetime retirement benefits for those retiring after 1996, reduce the
government’s share of employee health care premiums, increase employee contributions to the civil
service retirement trust fund, and delay cost-of-living-adjustments to Federal retirees. The 27.5% gap
between Federal and non-Federal salaries should be closed by fully funding the Federal Employees Pay
Comparability Act of 1990 (P.L. 101-509). One way to do this is for Congress to pass H.R. 1409,
introduced by Delegate Eleanor Holmes Norton (D-DC) to reduce the $108 billion the government
spends annually on contracting out for services in order to fully fund FEPCA.

In addition to providing adequate funding for pay adjustments Congress should support efforts to reform
the General Schedule pay and classification system. FMA is supportive of the goals of the NPR’s draft
human resource management legislation to reform the classification system. We support efforts to
simplify the current classification system and provide agencies greater flexibility in how they classify and
pay their employees. This includes broad-banding, which has been successfully tested for more than a
decade at China Lake Naval Warfare Center in California. While the China Lake experience may have
limited applicability to other areas of the government, FMA supports granting greater authority to
agencies to conduct similar broad-banding experiments.

FMA has a chapter at China Lake whose members are happy with their broad-banding arrangement.
FMA Chapter 28 President, Nancy McCrary who is a manager at China Lake is representative of the
views of her colleagues in her support for broad-banding. She says that the broad-banding pay
demonstration project, which was made permanent last year, “is a great system and it works. I've been
happy with it for 15 years both from an employee standpoint and from a supervisory standpoint.” The
classification and pay system at China Lake gives managers flexibility to reward performance by granting
anywhere from no pay increase beyond comparability adjustments to a 6% increase in pay for
exceptionally outstanding employees. In addition, managers at China Lake are required to sit down with
their employees three times a year to conduct a performance review session. This gives employees an
opportunity to receive input on how they can improve their performance toward the goal of receiving a
higher pay increase.

As the Subcommittee considers reforming personnel laws governing Federal employee compensation,
FMA makes the following recommendations for improving agencies' ability to better recruit and retain a
highly qualified and effective workforce:

« Allow sgencies at the end of the fiscal year 1o use up to 50% of unobligated administrative funds to
pay employee bonuses and return the other remaining funds back to the Treasury.

* Reject proposals to diminish Federal health and retirement benefits promised to current workers and
retirees.

e Create an equitable compensatory structure recognizing the extra duties and responsibilities of
managers.

+ Eliminate unnecessary workforce anxiety over furloughs due to political budget battles, pass H.R.
2184 introduced by Congressman James P. Moran (D-VA).

¢ Eliminate disincentives for promotion to management positions with the Federal Aviation
Administration by passing H.R. 1777 introduced by Congressman Jim Oberstar (D-MN).
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RESTRUCTURING THE FEDERAL WORKFORCE

Responsible management of employee attrition during this unprecedented period of downsizing is
essential to maintaining an effective and productive workforce. Reductions-in-force should be avoided if
at all possible. Not only are they expensive (OPM estimates each RIF costs $36,300), RIFs destroy
workers’ morale and productivity. More aggressive and wide spread use of transition assistance for
displaced workers needs to be considered by Congress as it debates increasing the number of civil service
positions to be eliminated. FMA makes the following recommendations for improving agencies’ ability to
manage workforce attrition.

e Waive the 2 percent penalty on a retiree’s annuity for every year less than age 55.

Extend Voluntary Separation Incentive Program authority to non-DoD agencies through FY ‘99,
Allow agencies to pay up to $10,000 in retraining costs to encourage non-Federal employers to hire
displaced Federal workers.

Allow employees to use accrued sick leave toward satisfying civil service retirement requirements.
Pay separating employees for unused sick leave.

Approve an “Open Season” for CSRS employees to transfer to FERS.

Extend health care coverage for separated employees to 180 days and require agencies to pay
employee share of health premium.

Allow employees to volunteer for a RIF.

Allow RIFed employees to receive their severance pay in a lump-sum.

Require Federal contractors to give preference to involuntarily separated Federal employees.

Extend the authority to waive the five year coverage requirement to continue FEHBP coverage to all
employees.

FEDERAL EMPLOYEES COMPENSATION ACT

Mr. Chairman, one last area of personnel law that FMA would like to draw to your attention as being in
need of reform is the Federal Employees Compensation Act. FMA is concerned about the effect that
rising FECA program costs are having on agency budgets. The compensation problems facing FMA
Zone 6 President Alfred W. Hutchinson are typical of those confronting many FMA members. Al is a
career manager with 28 years of government service who is currently the Chief of the
Scheduling/Inventory Control Branch of the Aircraft Division at Tinker Air Force Base in Oklahoma.
According to Al, current FECA rules, “do not require a significant level of proof of the employee’s
disability and it is too easy to get a doctor’s certificate.” When a Tinker employee visits one of the
private medical facilities near the base, the first questions the nurse will ask them, before they see the
doctor, is if they need a certificate for compensation and how many days do they need off. The doctors
will typically then sign the certificate for the employee. Al estimates that 9 out of 10 area doctors operate
in this manner.

Since FECA benefits are paid out of Tinker's salary and expense account, as they are at all Federal
agencies, high FECA costs mean less money is available to hire new workers and compensate current
employees. FECA needs to be reformed in a manner that preserves the rights of employees injured in the

Page -7-



311

@ Statement of FMA Executive Director Bruce L. Moyer before the Civil Service Subcommittee  October 13, 1995

workplace but changes some of the rules that currently make the program vulnerable to abuse. .For
instance, due to current rules providing a- wage replacement rate of 75% for tax-free FECA benefits,
workers at Tinker can make $10 to $50 more per pay period on compensation than if they had come in to
work. FMA makes the following recommendations for reforming the government’s workman’s
compensation program.

* The right to resume employment following recovery from 8 FECA-covered absence should be
extended from one year to three years.

o A FECA retirement program should be established.

¢ The maximum rate of FECA benefits should be reduced from 75% to 662/3%

e Agencies should be allowed to choose which doctors will evaluate FECA claimants.

o The three-day waiting period before benefits are paid should be reinstatéd.

o Payments should be the same for ail employees suffering identical anatomlcal losses. Payments
should not be made for pre-existing conditions.

o Increases in FECA benefits should be based on the pay adjustments recelved by active Federal
workers.

\

|

CONCLUSION

Mr. Chairman, I again want to thank you for holding these important hearings to'examine the strengths
and weaknesses of Federal personnel laws and to solicit recommendations for reform. FMA looks
forward to working with you and the Subcommittee to improve human resource management in the civil
service. This concludes my prepared remarks, I would be happy to answer any questions you may have.

Hi4
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Mr. MicA. I want to take this opportunity to thank all three of
you for your testimony.

Mr. Denholm, you have offered a number of points that I think
deserve further elaboration.

Mr. Moyer, your comments are interesting about some of the
Federal Employees Compensation Act, and you also came up with
some very interesting observations and proposals for restructuring
our work force in light of RIF’s and some of the other actions that
you have been involved in.

Mr. Gilmer, we particularly appreciate the consolidation of your
comments with other veterans groups and the extensive report that
you have compiled for the benefit of the subcommittee. I looked
through it, and some of the other Members looked through it.

As you can see, with the lack of votes today and also several obli-
gations of our Members—Mr. Moran, our ranking member, is, I be-
lieve, on a live program he had committed to—what we want to do
to be totally fair, is have you submit your complete comments for
the record, along with the little dialog that you have provided us
with so far, and we are going to call the panel back.

With your agreement, we will call you back to continue this and
ask you to be available for questions at one of our future hearings.
We do not want to neglect three very important witnesses and
their valuable testimony. We will defer any questions to that time.

There being no further business before the House Civil Service
Subcommittee, I declare the meeting adjourned.

Thank you.

[Whereupon, at 11:40 a.m., the subcommittee adjourned.]
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WEDNESDAY, OCTOBER 25, 1995

HoUSE oF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Bass, Clinger, Moran, and Hold-
en.
Staff present: George Nesterczuk, staff director; Ned Lynch, pro-
fessional staff member; and Caroline Fiel, clerk.

Mr. Mica. I'd like to call this meeting of the House Civil Service
Subcommittee to order. This is the continuation of a hearing that
we held last week on civil service reform, the National Performance
Review and the case for reform. The hearing last time was inter-
rupted while our final panel was testifying on October 13, and we
have asked them to return today so the subcommittee could com-
plete its questions.

Mr. David Denholm, president of the Public Service Research
Foundation, was unable to return for this discussion because of a
conflict in his schedule. He’ll be submitting an additional statement
for the record, and we’ll be submitting some questions to him.

But this morning we are pleased that we have an opportunity to
question and hear once again from Bruce Moyer, executive director
of the Federal Managers Association; Len Gilmer, associate na-
tional legislative director, the Disabled American Veterans. We in-
vite both of you to come up and we are going to give you an oppor-
tunity, if you wouldn’t mind, to summarize your remarks from the
last time and then we’ll get into some questions.

I’d remind the witnesses that you were sworn in at the previous
hearing and are under oath as you continue here with us today.

So first, Len Gilmer, we’ll start with you. You had some excellent
data that you relayed to the subcommittee. If you wouldn’t mind,
could you summarize briefly? Then we’ll get back to Mr. Moyer.
Welcome.

(313)



314

STATEMENTS OF LENNOX E. GILMER, ASSOCIATE NATIONAL
LEGISLATIVE DIRECTOR, DISABLED AMERICAN VETERANS;
AND BRUCE MOYER, EXECUTIVE DIRECTOR, FEDERAL MAN-
AGERS ASSOCIATION

Mr. GILMER. Mr. Chairman, I appreciate this opportunity once
again to appear before you. We di(f provide a 5-minute oral state-
ment before, I'll summarize that. I would point out that this is a
consensus statement of eight separate veterans’ service organiza-
tions that have a membership of about 7.6 million members. It is
an honor, a privilege, and also a responsibility to attempt to rep-
resent the consensus view of these important organizations.

I think if T were to put it in the most brief of terms, veterans’
preference has been under attack for a long time. The Carter ad-
ministration led the charge back in the late 1970’s. The General
Accounting Office added fuel to the flame on a number of occasions.
We have pointed out where we felt their studies were flawed, were
often biased and certainly didn’t look at the big picture of why the
Government has an interest in providing preferential employment
to veterans.

A part of the focus of our testimony was the very problems that
result from serving in the military, and who is likely to be charged
gi;lf;t that responsibility, either voluntarily or through the military

raft.

One of the things that has often been ignored in this whole dis-
cussion is that veterans’ preference, except for disabled veterans, is
limited to periods in which military draft has been in place. Only
men have ever been drafted in this country; they bear the burden
of having to meet that kind of requirement. And when you look at
the men and the women who served in Vietnam, each of the men
who died there or who were damaged as casualties were ordered
there by the Government. That’s an awesome responsibility.

The point is often lost that the numbers of women are increasing
in the military service. While many people argue against veterans’
preference because of the alleged impact on women who do not
serve, they forget about the women who did serve, and we think
that is most unfortunate.

We argue for veterans’ preference, obviously. We believe that
there must be a central place where veterans’ preference can be ad-
ministered, particularly as we are looking at decentralization of
Federal personnel processes. We believe that at this time, since the
Carter administration, there has been something of a culture devel-
oped in the Federal personnel system, which generally resists vet-
erans’ preference and its applications. We think that without
central oversight veterans’ preference will generally be lost even
with good strong laws.

Thank you, Mr. Mica.

Mr. Mica. I thank you and will turn now to Mr. Moyer to testify.

Mr. MoOYER. I thank you, Mr. Chairman and Mr. Clinger. It’s a
pleasure to return. We thank you very much for the gracious oppor-
tunity that you've extended. It has been infrequent in our experi-
ence in the past, when upon the hour and the press of the clock,
to have the additional opportunity to come back for a dialog that
is so important to the conscious and considerable consideration of
the underlying questions dealing with civil service reform.
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We certainly commend you for this important effort to review the
Nation’s civil service laws and the great challenge before this com-
mittee in achieving reform that is sensﬂble, that deals with the
major problems underlying the current personnel framework, that
deals with its rigidity and its complexity and the need to make
agencies more conscious of outcomes and results, rather than proc-
ess, the need to encourage and instill in managers that same atten-
tion to results, to give them the flexibility to be able to hire and
fire and reward more expediently, and overall—and this really
deals as much with the public’s consciousness as it does within the
work force—the recognition of employees as an asset, not simply as
a cost factor on a balance sheet.

When I previously had the opportunity to summarize our state-
ment, I devoted attention to five points, and I'll simply identify
_ those this morning again. They dealt with the importance of assur-
ing that the Office of Personnel Management serves as the central
organization within the personnel structure of the Federal Govern-
ment—for it to continue to play a role that assures effective over-
sight and the provision of expertise to agencies struggling with de-
centralization and added flexibility. There certainly needs to be a
very careful balance that’s struck between decentralization and ac-
countability, and OPM is positioned, we believe, in a situation that
requires it to continue to play that very attentive role in assuring
that balance.

Second, the importance of training, the fact that as we look at
the success of a nation like Australia, in its civil service reform ef-
fort, the degree to which it, as well as in the private sector, train-
ing has been a very, very important element of and regard for it
as an investment in the work force.

Australia has devoted 5 percent of its salary expense dollars to
training. We are currently, within our civil service, devoting about
1.3 percent. And if we are expecting a leaner and a meaner work
force to be able to be more capable and competent, as knowledge-
able workers, it requires particular effort to be devoted toward and
priority to be devoted toward training.

The third issue deals with performance and accountability, an
issue that you certainly are going to be devoting attention to tomor-
row in dealing with poor performers. I devoted some attention in
my prior remarks to that and will be glad to continue that discus-
sion this morning.

Fourth, the need, we believe, within civil service reform at this
time, as the Government continues to devote attention to
downsizing, to provide additional tools to all agencies to encourage
the most effective restructuring of the work force that provides a
compassionate and sensible array of tools to agencies to encourage
attrition, to avoid reductions in force, to assist in career transition
assistance to displaced employees to be able to move effectively into
the private sector and to encourage private sector employers to
take advantage of that skill and expertise that is available as it
comes on the labor market. Similarly as vacancies, although they
may be few, open up within the Federal Government, there is a
need to certainly continue the momentum that was initiated last
month in the President’s memorandum to agencies to give higher
priority to displaced employees, if they are well qualified for posi-
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tions that are opening up within the Government, to take advan-
tage of that investment and that expertise that resides within em-
ployees who otherwise would be out on the street.

Then, finally, a cost-savings proposal that we think and are very
pleased to note that the subcommittee has already taken interest
in pursuing, and that is reform of the Federal Employees Com-
pensation Act, the workmen’s compensation laws affecting the Fed-
eral work force. We think that there is considerable potential there
for cost savings in how that program is administered.

It is interesting to note that in 1980, total FECA payments gov-
ernmentwide were $785 million for 51,000 beneficiaries. Fourteen
years later, in fiscal year 1994, FECA benefits cost the Government
more than $1,800,000,000 for 52,430 recipients. In other words,
only a slight increase in the number of recipients and yet an outlay
on the Government’s part of more than double the amount during
that period of time.

So we would be interested in discussing those points and others
with you, Mr. Chairman.

Mr. MicaA. I thank both of you.

Mr. Chairman, before you leave, I wanted to give you an oppor-
tunity to ask questions, if you wish. We have Mr. Gilmer, the rep-
resentative of eight veterans groups on the matter of preference,
and Mr. Moyer, who represents our Federal managers.

You will play an important role in any reform that comes out of
this committee. I yield to you.

Mr. CLINGER. Thank you very much, Mr. Chairman.

I was not here when the two gentlemen were here before, so I
wanted to get at least a feel for your testimony and for your inter-
est. I commend you, Mr. Chairman, for undertaking this very sig-
nificant oversight and also moving toward reform of a system that
I think desperately needs it, and I think the contribution that you
gentlemen are making is very helpful to us.

Perhaps some of these questions have been asked before, but to
you, Mr. Gilmer—I was wondering how you feel regarding the ad-
ministration’s performance in carrying out the intent and purpose
of the veterans’ preference laws? Are they complying with them, in
your view, effectively?

Mr. GILMER. Well, Mr. Clinger, I think there has been an inter-
esting shift of gears by this administration. When we look at what
was originally proposed by the National Performance Review activi-
ties out of the Vice President’s office, there was some significant
things that would have had a negative impact on veterans and, in
fact, the Office of Personnel Management supported the Postal
Service in their reorganization, which was later ruled to be a RIF
where veterans were denied their reduction in force protections.
OPM had to carry their complaints forward and did so.

Of course, those offices are arms of this administration. I would
have to say, though, that the kind of general support for veterans’
preference has turned around. They have shifted gears dramati-
cally from what were very bad starts. We have found that their
language is very supportive. We still are concerned about some of
the technical recommendations and we refer to them in our testi-
mony.
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For example, they would provide a process whereby temporary
employees could be converted to career employees without consider-
ation for veterans’ preference, at least in our opinion that’s what
their proposal would do.

Statistics suggest that there are serious problems in administra-
tion of veterans’ preference. The fact is that veterans are dispropor-
tionately hired by about three Federal agencies—the Veterans’ Ad-
ministration and then several branches in the Department of De-
fense; then, after that, veterans’ hires drop dramatically in other
Federal agencies.

For example, if you were to look at the U.S. Department of
Labor, their veterans figures look pretty good until you take out
the Veterans Employment and Training Service, then they drop-
dramatically to very few veteran hires. But I am not satisfied that
this administration, per se, is driving all of that; I think in some
cases we are talking about a culture that has been developed which
suggests that if you provide veterans any kind of special consider-
ation, you will hurt women and minorities, and I'm afraid that the
focus of attention then has shifted gears so dramatically that when-
ever you talk about veterans, people want to put it in that context.

We think that that is an erroneous discussion, in part because
if you look at the numbers of minorities who are veterans, they are
disproportionately in the military and in the veteran populations.
Women continue to increase as a proportion of the veteran popu-
lation, and we think that those women who served deserve those
special considerations.

Mr. CLINGER. Thank you.

Mr. Moyer, there’s been a great deal of talk about contracting out
of various services and functions whereby the Federal Government
presently provides the sort of flexibility that everybody seems to
agree we need to be moving toward—what sort of criterion should
we look to to determine what functions can be contracted out and
what should not be contracted out?

Mr. MoOYER. We believe that the current methodology underlying
an analysis of what is inherently governmental ought to continue
to remain an important consideration, that there are certain func-
tions within the Government that deal with public safety, that deal
with confidentiality, that deal with national defense, that truly
ought to remain within the operation of the Government performed
by Federal employees and not contracted out. There may well be
other commercial activities, though, that ought to be considered.

A large significant number of our members at facilities and in-
stallations throughout a variety of departments and agencies who
have encountered contracting out, or outsourcing, have found that
ultimately it has ended up costing the Government more than had
it not been pursued. The cost savings that were projected initially
never came to bear fruit. Time after time, the General Accounting
Office has validated that result.

Now, why has that come about? Through a variety of reasons, in-
cluding mismanagement of the contracts themselves by Govern-
ment personnel. But even that has been due to the fact that we
have not properly applied sufficient resources, including training,
to those personnel that yet remained to have the responsibility for
managing that contract. Too often cost overruns have been allowed
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by the Government; too often a monopoly has been developed in the
area where there is no other competitor to really be able to keep
a level playing field of competition out there—a variety of reasons
that have really caused considerable doubt on our part that the
rush to privatize Government will truly yield a more effective and
a more cost-effective Government.

Mr. CLINGER. Thank you, Mr. Moyer.

Mr. Chairman, thank you very much.

Mr. MicA. Thank you, Mr. Chairman. And we appreciate your
comments.

I yield to the gentleman from Pennsylvania now.

Mr. HOLDEN. Thank you, Mr. Chairman. 1 apologize for being
late to you and to the panel. I am sorry I had a prior commitment.
I don’t know if you would like me to proceed with questions now,
or I didn't know if you had any.

Mr. MicA. Proceed.

Mr. HOLDEN. Thank you, Mr. Chairman. I had a chance to briefly
review the testimony and the chance to be briefed on your testi-
mony. I have a few questions I'd like to ask.

Mr. Moyer, you indicated in your statement that excessive
downsizing of OPM will lead to management chaos, as well as in-
creased costs, as Federal agencies create a host of different person-
nel systems. What aspect of the situation will lead to increased
costs and why?

Mr. MOYER. Well, to the extent that agencies take on responsibil-
ities that previously had been performed by OPM in a uniform
way, you are going to find duplication of effort there and economies
of scale previously that will not be available. I'm speaking of classi-
fication expertise, also with regard to pay and staffing areas, a
number of functions that OPM currently provides that—including,
in fact, training expertise that will not be available to agencies any
longer, that they will either have to go out to the market and se-
cure or try to provide in house and oftentimes do it in a very cost-
ineffective way.

Mr. HOLDEN. A follow-up to that, you recommended that Con-
gress support expanded training opportunities for managers such
as the program of the Federal Executive Institute and the manage-
ment development centers. What courses do these institutions offer
that you believe are essential to the developmental needs of the
frontline supervisors? 7

Mr. MOYER. In terms of the specific curriculum, I ask if we can
get back to you with regard to identification of specific courses.

Mr. HOLDEN. Sure.

Mr. MOYER. But overall, the curriculum there is certainly very
much different than that that would be available at even some of
the most distinguished graduate schools in public administration
within this country because it is focused on the Federal culture and
the demands and challenges facing Federal managers. That par-
ticular sensitivity and that particular focus is something that is ex-
tremely valuable in the professional development of our manage-
ment cadre.

Mr. HOLDEN. It is my understanding that you feel the 5-year
nonpermanent appointment the administration has included in its
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draft reform bill is too long. And why is a 3-year period you rec-
ommend more appropriate?

Mr. MOYER. Well, we believe that the 5-year period is really not
well justified, that a 3-year period certainly provides a sufficient
probationary period to judge the caliber and the competency of an
employee, that work force levels should they be shifting during that
time period are sufficient enough to be satisfied by a—or sense
enough to be satisfied by a 3-year period, and certainly experiences
in the past have continued details of employees without proper
benefits by their being on a temporary basis. Certainly the example
of the employee working for the Department of the Interior who
died of heat stroke several—I guess two summers ago. There you
had somebody who was on a temporary basis continued for, I think,
9 years without benefits. It is a tragic example of that kind of ex-
tef:.nded period that we think should not go beyond a 3-year period
of time.

Mr. HOLDEN. Thank you, Mr. Moyer.

Mr. Gilmer, you stated that there is currently no administrative
process available through its veterans to obtain a prompt investiga-
tion of their complaints. Specifically, what formal or informal proc-
ess would you recommend?

Mr. GILMER. Well, our recommendation in the testimony is fairly
broad because we haven't explored the details far enough. Some of
the discussion has included being able to file an appeal which ulti-
mately might be decided at the Court of Veterans Appeals here in
Washington.

Additionally, the process we would like to have would allow the
veteran to get informal answers fairly close to their home. They
shouldn’t have to travel, and they ought to be able to get answers
that wouldn't require them to get an attorney or go to any tremen-
dous expense. So the process should start off very informally.

At this point, there have been some discussions about where the
administrative process would best reside and what the structure of
that complaint process would be, but I don’t think there has been
any real formal decision about how that could look.

Mr. HOLDEN. You recommend allowing veterans to appeal veter-
ans’ preference RIF violations to the MSPB. What avenues are cur-
rently available to protest such violations and what greater benefit
would be obtained by going through the MSPB?

Mr. GILMER. Well, at this point, we have that right. We point out
that some Federal agencies would like to have that right removed.
For example, the Postmaster General, when he reorganized the
Postal Service, claimed that they did not have to provide veterans’
reduction-in-force rights, even though they were reducing the
grades of these personnel. Only because veterans had the right to
go to the MSPB was the Postal Service stopped. Other Postal Serv-
ice employees who were not veterans and did not have that right
could not get any remedy, and the Postal Service was allowed to
do whatever it wished with regard to those employees in that so-
called reorganization. Veterans, then, were able to force that issue
because they had MSPB rights. What we are concerned about there
is that we think that there are agencies that would like to have
that right removed, and if it is lost, then we think that agencies
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l?fe the Postal Service will do what they would like regardless of
the law.

Mr. HOLDEN. One more question, Mr. Gilmer. You object to the
elimination of the size limits on demonstration projects and the
waiver of veterans’ preference rules in connection with them. If|
however, veterans’ preference were to be protected in the dem-
onstration projects, why would you still oppose dropping the size
limit?

Mr. GILMER. Well, what concerned us as we read the administra-
tion proposals is, these demonstration projects could include vir-
tually the whole personnel system of the Department of Defense,
which is, of course, one of the largest Federal employers. We didn't
see any kind of limit whatever.

We also saw in the proposal, if we were reading it correctly and
were assessing it correctly, the agency could go through OPM, get
the approval to put this project in place; then could go back—if the
project proved to be satisfactory to OPM and the Department of
Defense—then DOD could create its own personnel system and
OPM could approve it all without changes in law. We felt that
blanket authority was too great.

Now, in terms of the veterans’ preference waiver, the 1978 Civil
Service Reform Act provided for a waiver of law in demonstration
projects and it didn’t restrict veterans’ preference principles from
being waived. So we’re recommending that, one, we don’t oppose
demonstration projects generally. Although we don’t think that
blanket authority ought to exist. And, we think that the 1978 Civil
Service Reform Act should be amended to require veterans’ pref-
erence principles be maintained in those projects.

Mr. HOLDEN. Thank you, gentlemen.

Mr. Mica. I thank the gentleman.

Mr. Bass, our vice chairman, did you have any questions?

Mr. Bass. Thank you very much, Mr. Chairman. I have just one
brief question.

I wish to apologize first for being late and having been unable
to hear you deliver, I'm sure, your eloquent statement. I had a
chance to review it very briefly and I was intrigued about the
abuse of the Federal Employees Compensation Act that you alluded
to or pointed out in your testimony. You cited, I believe, an isolated
case. Is that an isolated case or are there other examples of this
that you could bring to our attention?

Mr. MoYER. We do not believe that it is an isolated case, Mr.
Bass. We believe that the problem is widespread. The degree to
which we have within the Federal Managers Association an appre-
ciable number of employees who serve as managers and super-
visors throughout the industrial side of Government, particularly
within the Department of Defense where the unfortunate frequency
of injuries is more evident, gives rise to our belief that that anec-
dote that we had included in our testimony has been, through con-
versation with numbers of other members, repeated as to the cost
overruns or the costs associated with administration of FECA. And
when you simply look at the bottom line of the costs of the program
to the Government, there are certainly a number of shortcomings
with its administration and the laws governing it.
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But, at the same time, greater attention needs to be devoted to
assuring that the workplace is safer, a more proactive approach
that ensures that we don’t run into injuries, but when those inju-
ries occur, that we be more vigilant in assuring that the system is
not abused with regard to payments.

Mr. Bass. I guess the answer to this question may be self-evi-
dent, but do you think that these abuses affect the ability of man-
agers to manage their work force?

Mr. MOYER. Absolutely. Certainly the absence of a worker who
was qualified and competent to carry out that job, particularly
when operating under FTE constraints and the amount of, you
know, of employees that you can have working within a particular
work force, you certainly deal with that additional constraint that’s
created by that vacancy of the injured employee.

Mr. Bass. I'll ask you one quick concluding question. I am look-
ing for the reference in your testimony here, but I believe that you
recommend increases in benefits for Federal employees. Do you
have any ideas or recommendations for funding sources for these
increased benefits? It's on page 7 of your testimony.

Mr. MoOYER. Yes. In the overall sense of funding sources, cer-
tainly there has been legislation that has been proposed by Dele-
gate Norton identifying the considerable cost associated with con-
tracting out, about $108 billion, and as compared to only $80 bil-
lion that we are spending for the Federal payroll currently. There
are certainly cost savings that could come about by a much closer
attention and scrutiny to that contracting-out cost.

The Government is doing a very poor job in monitoring the effi-
ciency and the effectiveness of contracting out. Certainly we believe
Delegate Norton’s legislation would put us in a much better pos-
ture to identify cost savings and use those to satisfy whatever addi-
tional costs arise, as you've identified, with an increase in benefits.

Mr. Bass. Thank you very much, Mr. Chairman.

Mr. MicA. I thank the gentleman and welcome our ranking mem-
ber, Mr. Moran, and ask if he has any questions at this time.

Mr. MORAN. Thank you, Mr. Chairman. Let me ask Mr. Moyer,
if we were to do some demonstration projects throughout the Fed-
eral Government, we might do some that would give maximum dis-
cretion to management; others might give maximum protection to
employees and so on, but we’d see which approaches seem to be
most effective.

If you had the opportunity to draw up one demonstration project,
describe what it would be—in other words, the ideal scenario for,
from the perspective of the Federal Managers Association.

Mr. MOYER. That’s a wonderful question. I am not sure I can pro-
vide a wonderful answer to you for you at such short request. But
I would suggest that a demonstration project provide latitude to
deal with some of the most pressing problems that have been iden-
tified during the course of the last several days of hearings associ-
ated with civil service reform.

All demonstration projects should provide greater flexibility in
the area of classification. By “flexibility,” I mean simplification as
well, to remove the tremendous maze of rules and arcane factors
that deal with classification and provide in a much more simplified
way the opportunity for employees to be paid for knowledge and at
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the same time for that kind of effort to have cost restraints to as-
sure that if we move to something like pay banding that there are
limitations to assure that it’s budget neutral.

Second, the demonstration project should provide a more sim-
plified approach toward performance appraisal and yet at the same
time assure that there is intensive effort for frequent, informal
feedback by supervisors with their employees.

One of the considerable problems that we deal with in dealing
with poor performers is the fact that too often there has been too
little attention to frequent communication between the supervisor
and the employee but going both ways. As William Raspberry
noted in his column the other day in the paper, we are not a Na-
tion of listeners; although that column was devoted to race rela-
tions, but it extends equally to the workplace.

Third, there needs to be greater attention in a demonstration
project paid to pay flexibility, not only classification but also to pro-
vide an easier way for hiring and staffing and pay to work its way
and to remove a lot of the rules that have been generated over the
course of the years.

And then fourth, greater attention to results that are measurable
by that particular function or component covered by the demonstra-
tion project and to take those outcomes and those results and to
translate them, a very difficult thing to do, but to take those down
the line, through the internal components down to each employee.

And finally, to provide for a more participative work culture. If
that particular work force is unionized, certainly to continue to pro-
vide for partnership and a sense of participation there at all levels,
not only the rank and file but also supervisors and managers to be
included on whatever kind of a partnership council exists, to pro-
vide the greatest sense of ownership by all employees over those
outcomes.

Those, very quickly off the top of my head, would be the principal
elements that we would recommend be included in a review and
testing of a demonstration project.

Mr. MoORAN. Those are the principal elements that the adminis-
tration wants to include in its civil service reform package. Those
I would be inclined to agree with.

I do agree as well with your suggestion that nonpermanent ap-
pointments be no more than 3 years; but another aspect that I
would like to include in a civil service reform package would deal
with the bumping procedure under RIFs. Do you think we should
eliminate the bumping?

Mr. MOYER. No, we don’t. We believe that bumping had a reason
for originating and that is that it deals with the difficult situation
that someone, through no fault of their own, finds themselves in a
reduction in force. It permits the retention by the Government of
that experience and that knowledge that that worker has accrued
over the course of time and to provide in terms of “save pay” a safe-
ty net for that employee for a very limited period, a 2-year period,
that permits them to seek other work, either within or without the
Government. So that we think that the underlying spirit and pur-
pose of the bump and retreat rules is well served.

At the same time, we do have concerns about the application of
competitive levels and competitive areas in the administration in
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reductions in force. In RIF’s most recently at the Office of Person-
nel Management and the Geological Survey, competitive areas were
drawn very, very narrowly, almost too—in some cases, one per-
son—that restricted the application of the spirit of the bump-and-
retreat rules and caused at least a perception that the RIF was
being manipulated in an arbitrary fashion.

Mr. MORAN. We are going to lose a lot of managers in the Fed-
eral Government, a lot of them particularly in the Washington met-
ropolitan area. We've talked about the attempt by the administra-
tion to provide training, transitional assistance. Would we not be
best served if we accommodated people’s attempts to gain some ad-
ditional knowledge, skills, education at the institutions that al-
ready exist, whether it be a community college or one of the univer-
sities in the area—accommodated them in such a fashion that per-
haps if they had a class schedule that began at 5, whatever, their
hours might be flexible as long as they put in the number of hours
they are required to put in during the week; that we might even
help subsidize the cost of those courses so that they would have a—
botﬁ a continuing personal educational plan and a career objective
that would prepare them for leaving the Federal service? Is much
being done in that way?

Mr. MOYER. There has not been a lot that has been done in that
area. That’s a terrific idea, Mr. Moran.

The greatest amount of attention thus far in provision of career
transitional assistance has occurred within the Department of De-
fense because of its downsizing efforts over the course of the last
6 to 7 years. But we have found very little conscious planning and
eﬁ'orlt proceeding in the nondefense agencies until very, very re-
cently.

An idea similar to the one that you proposed would involve the
extension of authority by an employee to use buyout money, to be
able to use those funds in a tax-free way for college or continuing
education courses or even to startup a new business. Both of those
options would possess a contribution back into the Nation’s econ-
omy and permit that displaced employee to continue to provide a
positive contribution to the Nation.

Mr. MoraN. I think that makes a lot of sense. It would be essen-
tially along the lines of a flexible IRA that we are now talking
about using to purchase a home or medical costs. But this would
be for career transitional assistance if they were to use it for train-
ing, education or some objective that would be consistent and inte-
grated with a career transition plan. I think that does make a lot
of sense, and I plan to pursue that.

Mr. MoOYER. The 1995 defense authorization legislation provides
the authority of the Defense Department to provide $10,000 to a
private-sector employer who has picked up a displaced Defense De-
partment employee for the purposes of retraining. That kind of ini-
tiative certainly should be extended to nondefense agencies.

Mr. MoraN. How much—do you know how much was appro-
priated for that $10,000 per person; is it open-ended or——

Mr. MOYER. I am sorry, we don’t know the answer.

Mr. MORAN. It is a creative idea. Well, thank you very much, Mr.
Moyer and Mr. Gilmer. Thank you as well for your comprehensive
testimony; it covered the whole issue of veterans’ preferences.



324

Mr. GILMER. Thank you.

Mr. MORAN. So I thank both witnesses, and I thank the chair-
man for concluding this hearing that got interrupted the last time
we tried to do it. Thank you, Mr. Chairman.

Mr. MicA. I thank you, Mr. Moran. I've been so generous here
to the other Members, I haven’t had a chance to ask any questions.
Since we had the Chair of the full committee and then other active
participation today, I think it’s turned into a good exchange.

And let me first say, Mr. Gilmer, I've seen a great deal of testi-
mony submitted to Congress and recommendations. I just want to
commend you and the other eight organizations that you represent
who prepared this. This is a great history. Your testimony is a
great history and a very good, concise report on your recommenda-
tions; and if you can get that many veterans’ organizations to agree
and prepare a statement like this, I can tell you, I can use you on
this committee to help bring us together.

But a couple of the questions that I had relating to your testi-
mony—and [ read through it again—are dealing with the RIF
rules. How would you suggest specifically that RIF rules be orga-
nized and directed so that veterans get a fair shake in any RIF?
Do you have any specific recommendations or factors that should
be considered as we develop new guidelines for RIFs and veterans’
preference being taken into consideration?

Mr. GILMER. Well, in view of my role as a concensus representa-
tive, our organizations haven’t looked at recommendations for
change, and in general, to the best of my knowledge, our organiza-
tions continue to support the RIF rules as we currently understand
them. The difficulty has come through what we believe are creative
agency actions to modify the intent and purpose for veterans pref-
erence in RIF.

I think one of the most damaging things that happens to a per-
son in their employment is whenever, all of a sudden, it no longer
exists. They have planned their lives around it. They have—their
children, their college—all of the things that may happen to them
in their future are related to their employment and the income
they expect to have.

They also typically have a very high level of commitment and
identification with the jobs and the work that they do. It provides
them a great deal of fulfillment and satisfaction. When that’s gone,
it damages and hurts people. Even the people that are left behind,
who survive the RIF, will be hurt; not only will they have an in-
creased workload, they will miss their coworkers and they must re-
organize and reidentify who they are and what'’s left.

We—for that reason, we are extremely concerned, as RIF rules
are applied, that people understand the process. That agencies not
be able to manipulate these processes so the employees are left
guessing. People ought to know what’s going to happen to them.

We would point to the Postal Service reorganization. Their em-
ployees were up in the air for years and may still not be completely
settled after that agency did what it did to its employees. They vio-
lated virtually every RIF element, even when veterans were able
to go to the Merit Systems Protection Board to reverse the effects
on them, and that hasn’t completely been accomplished.
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For other employees who were not protected, the Postal Service
made it clear they would not extend any protections to them—
would not consider them in what had been done. They were going
to have to live with it. And I think the most damaging thing was,
employees felt they were treated unfairly. They had no idea what
was going to happen to them next.

There was a sense of inequity that resulted from it. I think that
is the key element. People ought to know and the rules ought to
be clear enough so people can anticipate the impact on their lives.

Mr. MicA. Thank you. And as we get to developing specific lan-
guage, I look forward to working with you.

I notice that you recommended we urge adoption of legislative
language which will require maintenance of veterans’ preference
monitoring and oversight as well as passover and medical
unsuitability responsibilities to be assigned to personnel in OPM;
and this deals again with the role of OPM in monitoring this veter-
ans’ preference.

Did you have any specific language or specific requirements that
you think are essential that OPM retain?

Mr. GILMER. Well, Mr. Chairman, the feedback we're getting is
that, as OPM downsizes and streamlines, those responsibilities
which they have had virtually since that responsibility has been
created in the Veterans’ Preference Act of 1944, those positions are
being eliminated or are being considered for elimination. At this
point, if OPM, which is the central agency, doesn’t maintain that
obligation, we assume that they may make an effort to decentralize
it to the separate Federal agencies.

OPM, in the past, has treated these responsibilities, we believe,
with a great deal of concern. Typically, they have been very con-
servative in their rulings favoring veterans. We don’t think that an
agency is going to overrule itself so frequently. We think that they
will find their arguments sufficient justification to continue what
they've already decided to do. So we think that unless these deci-
sions are maintained at a central point, that will be lost. We think
that that should be a legal requirement, the law should force it to
be housed at a higher level outside the agency deciding official.

Mr. MicA. Thank you for your comments, Mr. Gilmer.

Mr. Moyer, you have also prepared a good, concise statement
with some of your recommendations from the Federal Managers
Association. A couple of things I might have some heartburn with:
One at the top of the list is: waive the 2-percent penalty on a retir-
ee’s annuity for every year less than age 55.

Now, that sounds good and I think Mr. Bass asked you about
how you’re going to fund some of these goodies. That appears to be
headed in the wrong fiscal direction and would have tremendous
impact, particularly on our retirement funds and programs.

What’s your justification for that?

Mr. MOYER. Our justification for that lies in the very widespread
belief by a significant part of the work force that the 2-percent pen-
alty is the greatest barrier to attrition, and that if it were even al-
leviated, if not removed, that it would cause a considerable number
of employees to leave Government who are near to the retirement
age but are not yet satisfying its requirements.
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We've suggested that removal of the penalty in such a way that
certainly efforts that would get approximately that would still be,
we think, desirable. In other words, an amelioration to a 1-percent
level, or so many years within the age of 55 without suffering the
penalty, or to permit an employee to use buyout funds to offset the
amount of the penalty.

The bottom line, Mr. Chairman, is that greater focus upon the
barrier that is established by that 2 percent penalty, we believe,
would provide a significant contribution to a proactive attrition pol-
icy that avoids reductions in force.

Mr. MicA. Thank you. -

One of the other major questions we’re going to have to address
is that any civil service reform we undertake in a sticky area is
going to be labor-management partnerships and relationships, and
I'm wondering how we can strike a balance so that we include
labor and employee participation in the process and yet allow man-
agement to have a real say in managing and administering the
sometimes huge undertakings of the Federal Government.

How do you propose we strike that balance?

Mr. MoOYER. Well, we appreciate your desire to move in that di-
rection and to strike that balance. We believe that the experi-
mental effort ongoing through the Executive order with regard to
partnership is a good start, but that it should not be codified at
this point in time. Too insufficient a body of experience resides to
immediately establish in law the framework established by the Ex-
ecutive order.

We would tend to prefer, Mr. Chairman, that additional time be
provided to experiment, either in stand-alone initiatives or within
the context of demonstration projects, some of these underlying
concepts embodied within the Executive Order 12871, and to re-
frain at this point in time in the context of civil service reform from
expanding the scope of bargaining.

Mr. MiCA. One of the other problem areas—and we will get into
this with our hearings tomorrow and as we continue this series—
deals with poor performers, and one of our concerns is with this
seemingly endless appeals process. What do either of you think
about a one-stop appeal allowing Federal employees to seek redress
of grievances through other methods available through the courts
or whatever—but a one-stop Federal process where you know what
the aii{gcision is, you get your shot at it and you're history, so to
speak?

Mr. Moyer first, and I'll also ask you, Mr. Gilmer.

Mr. MOYER. We agree that the multiplicity-of-forums problem is
an appreciable one, that there is good reason to streamline the
process to provide a much more expeditious process that provides,
guarantees due process, but without multiple bites of the apple.

The crafting of the Civil Service Reform Act was achieved, par-
ticularly when it came to mixed cases, in the 11th hour of that leg-
islation, and it was more a political compromise than a demonstra-
tion of rational public administration. We have paid the price ever
since that time.

I think we ought to recognize at the same time, though, that the
multiplicity-of-forums and dispute-resolution problem is but one as-
pect of the greater problem before us in dealing with performance
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and that we will not cure all of the ills by only dealing with a
streamlined dispute resolution process.

Mr. Mica. Mr. Gilmer.

Mr. GILMER. Mr. Mica, our organizations represent not only the
average, everyday worker, but the managers and supervisors as
well; and I suspect that our—that the Disabled American Veterans’
experience in this area is not dissimilar to the other organizational
experiences, which is, we find that not only do managers blanch
l.lmder some of these processes but that a lot of the average workers

o, too.

They don’t know necessarily where to go. They often feel they
have to obtain legal counsel early in the process. These things
sometimes drag out for years, and they are not sure that they are
going to get good answers. I think managers feel virtually the same
way.

I'm not prepared to make recommendations as to what could be
done about that, but I think there is an expression of need to look
at what can be done so that people feel better about the processes
they are using.

Mr. Mica. We appreciate your comments on that. Really, you're
sort of the kickoff for tomorrow’s hearing, which will be held in this
same room at 9 a.m., on performance and accountability. This has
been one of my major themes and concerns that we examine as we
look at civil service reform.

Mr. Moran, did you have any additional questions?

Mr. MORAN. No. I think that’s sufficient.

Mr. MicA. Mr. Bass.

Mr. Bass. No questions, Mr. Chairman.

Mr. Mica. We thank you all for giving us this second opportunity
to hear from you and also question you. We appreciate your com-
ments. We look forward to working with you as we move through
this important task in civil service reform, and if there’s no other
business before the subcommittee, we’ll stand adjourned.

[Whereupon, at 11:23 a.m., the subcommittee was adjourned.]

[Note.—The following reports: “Performance Report, Natural Re-
sources and Environment Policy and Program Area, 1981-1988,”
“A National Program for Soil and Water Conservation: The 1988—
97 Update,” and, “A Recommended Renewable Resources Program:
1985-2030, 1985 Update,” can be found in subcommittee files.]

[Additional information submitted for the hearing record follows:]
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November 8, 1995

WiLtiam A. NISKANEN
Chairman
John L. Mica
Chairman
Civil Service Subcommittee
Houge of Representatives
Committee on Government Reform and Oversight
2157 Rayburn House Office Building
Washington, DC 20515-6143

Dear Representative Mica:

I am honored to respond to the questions raised by your
letter of 3 November:

1. Both federal agencies and private firms should
be allowed to compete for most services financed by the
federal government. To be most effective, this
competition must be in both directions. More services
should be opened to bid by private firms. And federal
agencies should be encouraged to demonstrate that they
can be a more efficient supplier than private firms now
operating under federal contract.

2. and 3. As I testified on 13 October, discretion
and accountability must be paired. There is no need
for Congress to initiate an increase in discretion;
current law permits substantial flexibility, at least
on a test basis. If an administration (of either
party) asks Congress for legislation to increase
managerial discretion, Congress should then demand some
new process or criteria to increase accountability as
the price of authorizing increased discretion.

The Civil Service Reform Act of 1978 has not worked as well
as expected, in part because Congress reneged on the deal. The
SES was promised che opportunity for a substantial bonus in
exchange for giving up job security, but Congress later put a cap
on the sum of an individual’s salary plus bonus.

The most promising accountability process is the new
contract system in New Zealand. I strongly urge your committee
to initiate a study and later hearings on the experience with
this system.

4. and 5. I do not know how the Justice Department
plans to administer this policy. The approach is most
likely to be similar to that established by the Civil
Righta Act of 1991: A complainant would have to prove
only that workplace discipline has a "disparate impact"
on a group of which the complainant is a member, at

Cato Institute + 1000 Massachusetts Ave. N.'W. + Washington, D.C. 20001 - (202) 842-0200 + FAX: (202) 842-3490
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John L. Mica, Chairman
November 8, 1995
Page 2

which time the burden shifts to the supervisor to prove that
the action is consistent with good management. Such a
policy does not -directly require quotas in either private
firms or the government, but quotas are a likely result of
managers trying to avoid a public defense of every personnel
decigion.

) 6. A policy of "aggressive nondiscrimination” (my
term) involves the following steps:
® Opening the applicant pool,
® Evaluating all applicants by the game standards,
® Making sure the standards are those most consistent
with job performance.

This has been the effective policy by which the military and
professional sports have both improved performance and nearly
eliminated racial discrimination. The personnel policies
affecting women in the military, unfortunately, are not
consistent with the second step. And some of the most offensive
new personnel policies are not consistent with the first step.
Personnel policies that reflect either discrimination or
preferences based on other than expected job performance are not
consistent with a merit system.

7. I would have no reservation about basing the
cost of living adjustment on the CPI minus the best
estimate of the bias of that index (a bias, according
to the Boskin report, that is probably about one
percent a year.)

8. The most important response to the $1.6 trillion of
liability for federal pension programs is to make sure this
liability does not increase relative to the size of the
econonmy. For new employees, this should probably involve
some combination of the following actions:

® Shift to a defined contribution pension.

® Increase the period of service for full benefits.

® Defer any payment of benefits to age 65.

® Tighten the standards for disability retirement.

My best wishes as you deliberate on legislation to reform
the federal civil service.

Sipcerely

,:‘!’ L‘ Wy, {37 k LT
William A. Niskanen

WAN:ptf
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November 27, 1995

Rep. John Mica, Chaiman

Civil Service Subcommittee

B-371C Raybum House Office Building
Washington, DC 205156143

Dear Congressman Mica:

| want to thank you for inviting me to testify on the subject of civil service reform before
your Civil Service Subcommittee several weeks ago. You are to be commended for holding
hearings on what many consider an arcane and uninteresting topic. As a general matter, civil
service law may not be very stimulating -- it is certainly not a *headtine grabber” outside of the
Washington area -- but reforming our present systom may be the key to preparing the Federal
govemment for the challenges of 21st Century.

To that end, | have attached detailed responses to the several follow-up questions you
have posed regarding my testimony. In each such responss, | have included specific legislative
recommendations. In most cases, these recommendations do not involve extensive changes to
existing law; rather, they are intended to serve as short-term catalysts for long-term, systemic
change. In other words, they are designed to set in motion a process that | believe will eventually
lead to the sort of results-based civil service system we need. Please note that the opinions
expressed in the attached responses are my own; they do not represent the position of Syracuse
University or the Department of Defense.

Again, | appreciate the chance to contribute to your efforts to date in this important area
and would welcome the opportunity to work with you and your Subcommittee in the future.

Since

Ronald P.
Director

Greenberg House. 2301 Calvert St. NW | Washington, D.C. 20008-2644 | 202-986-6133 | FAX 202-986-1134
Internct: MaxCtrPubMgt@DELPHI.COM
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U.S. House of Representatives
Committes on Government Reform and Oversight
Civil Service Subcommittee

Additional Questions

Questions 1 and 3: How would the transition from a rules-based to a results-based civil service
system be managed? What kind of transition period would be required? Where would the Federal
government start?

Response: The Federal govemment has employed a rules-based civil service system for over
one hundred years, and it will take time to change this “culture of compliance” across the whole of
govemment. Organizational change experts estimate that it normally takes five to seven years for
this process 1o play out organization by organization, but the framework for that process already
exists in the Govemment Performance and Results Act (GPRA). By amending the Act to expressly
link human resource management (HRM) flexdbility with bottom line performance, that framework
can be employed to accelerate the transition to a more results-oriented civil Service system.

a. Offer Organtzational Freedom as the Incentive. Bureaucracies cannot be ordered
to become more results-oriented; thek leaders and members must want to be, and this requires an
incentive. Perhaps the most powerful is the promise of greater organizational freedom, especially
in managing the organization's human resources. The linkage is straightforward: those
organizations that demonstrate that they are ready, willing, and able to manage by results - as
evidenced by an adequate GPRA strategic plan that includes outcome-based performance
measures and accompanying performance measurement and management systems — are given
relief from the personnel rules which may otherwise constrain them in that regard (thoss that are
not ready maintain the rule-based status quo). In theory, greater HRM flexibility will contribute to
better performance and provide an edge in competing for resources and workload, within an
agency and/or with the private sector. And as an incentive - something an agency must eam,
rather than something that it merely acquires —~ & can serve as the catalyst for the kind of massive
organizational change required to truly transform govemment.

b. Empioy a “Leader-Follower” Implementation Strategy. That catalyst can be
maximized via in a two-phased “leader-follower” transition strategy, beginning with GPRA pilot
projects. Thesa pilots were specifically designed to pioneer performance-based govemment, and
the Act expressly provides them with some human resource management flexibility, primarily with
respect to compensation. In this regard, GPRA should be amended to provide even more
discretion to pilot sites — for example, authority to design organization-specific job classification
and paybanding schemes, examining and appointment mechanisms, performance appraisal
systems, and even reduction-in-force procedures ~ thus offering even greater incentive (to them
and to others) to move rapidly to a more botiom fine orientation. As GPRA becomes generally
applicable across govemment, a different incentive structure needs to be established for ollower”
organizations. In this second phase, greater HRM discretion would be conditioned upon
performance: those organizations that consistently mest or axceed their GPRA performance
measures wouk be “licensed” to develop their own HRM system.
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¢. Incentivize Collective Bargalning. This transition strategy can also deal effectively
with the question of collective bargaining by making results-based HRM flexibilities a “pemissive”
subject of bargaining; that is, negotiable at an agency’s - and & union's - discretion. There is
precedent for such an amangement. This is precisely the way that collective bargaining obligations
have been resolved in CSRA personnel demonstration projects involving unionized employees,
such as PACER Share at McClellan AFB. |t works because i offers both sides an incentive to
reach agreement on HRM flexbilities. Presumably, both would want the competitive edge (and
greater security) that such flexibilities would provide their organization. For its part, the agency
would have to weigh its desire for those flexibilities against the need to involve its union in crafting
them; at the same time, the union would have to balance its desire for greater involvement (and a
better performing organization) against its traditional antipathy towards more management
discretion. However, ¥ either party's demands become excessive in that regard, the other party
could simply withdraw, and both sides would revert to the status quo. Clearly, this approach
works best where labor and management have a constructive relationship, and it gives other
organizations an incentive 1o follow suit - yet anather dimension of the “leader-follower” strategy
described above.

d. Establish a Management Framework for Trangition. This transition strategy must
be managed; no matter how effactive or powerful the incentives, it won't just happen (nor will it
happen exactly as predicted). To the extent that GPRA serves as a vehicle for the transition, OMB
should generally be responsible for the execution of an overall transition strategy: as a matter of
courss, it is in a position to judge whether an agency’s performance measures are being met, and
thus whether that agency warrants an initial (or continued) grant of HRM flexibility. Congress and
OPM would have a substantive civil service policy role as well; together, they would establish the
broad statutory framework for Federal human resource management - the guiding principles, core
values, and where appropriate, the detailed rules — that would bound an agency in the exercise of
its HRM authority. Moreover, along with OMB, they would determine whether an agency has
conformed to that framework, and hence whether its HRM flexibility is renewed or revoked.

e. Use Competition to Sustain the Strategy. The basic premise of this transition
strategy is simple: it assumes that organizations will want greater freedom to manage their human
resources, and that that desire will drive them to develop and achieve bottom-line performance
measures (and supporting HRM policies and systems) as the quid pro quo for that freedom.
However, incentives and measures may not be enough to roust some Federal agencies from the
comfort of rules and compliance. In this regard, competition ~ for funding, workload, jobs, even
continued existence —~ must bacome part of this new culture as well, with OMB and the Congress
rewarding those Federal organizations that perform best with additional resources, responsibility,
or discretion. And this competition should be encouraged between govemment and private
enterprise as well, with Congress giving Federal organizations engaged in such competition (for
example, those being considered for privatization) the same human resource management
flexibilities as GPRA pilots, this to “level the playing field” for them.
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Civil Service Subcommittee Questions (continued)

Question 2: What safeguards for employees would you incorporate into such a system? For
example, arbitration instead of an appeals system?

Response: Our current civil service system provides a number of safeguards, both substantive
and procedural, against management abuse: prohibited personnel practices, anti-discrimination
rules, adverse action criteria (such as the “efficiency of the service” standard), and various due
process requirements. | believe that these safeguards are both necessary and sufficient, and as a
general matter, | would not propose to disturb them (however, see Question 5 below, as they apply
fo poor performers).

However, the complaint, appeal, and grievance systems established to interpret and enforce those
protections have become so legalistic, protracted, and complex that their customers (employees
and managers) no longer understand them -- and as a consequence, they no longer serve as an
adequate enforcement machanism. Today, each of these types of dispute has its own
adjudicatory agency (and specialized staff), its own resolution procedurs, its own body of case law,
and even its own constituency. Howaever, a set of common legal principles ground these separate
areas of employment law, and they could be administered by a single generalist appeliate body
after all, that is precisely what the Federal courts do when one of these cases is appealed to them.

These separate systems need to be — and can be - consolidated, drastically simplified. and
privatized to the extent possible. The Congress considered similar action this year, with the House
ordering the consolidation of MSPB and the Federal Labot Relations Authority. | recommend a
three-tiered “one stop™ system, with (1) informal arbitration employed at the initial “trial” stage (at
least for organized employees), (2) a single appefiate body to decide administrative appeals and
adjudicate cases of non-union employees, and (3) judicial review by the Federal Circuit.

a. “Privatize” Dispute Resolution for Organized Employees. For unionized
employess in the private sector, arbitration has proved to be a timely, user-friendly, and effective
dispute resolution system -- in effect, an informal *small claims court” for employment disputes —
and it should serve as the foundation for a one-stop complaint and appeal system for organized
Federal employees as well. Those Federal employees already have access to arbitration under
the provisions of 5 USC chapter 71, but as one of several alternative dispute resolution forums that
include the Merit Systems Protection Board (MSPB) and the Equal Employment Opportunity
Commission (EEOC). lts effectiveness — and that of the rest of the system - is diluted as a result.

1. Use Arbitration. In this regard, arbitration should be the exclusive means of
redress for Federal bargaining unit employees at the initial “irial” or hearing stage. As a practical
matter, this would privatize dispute resolution for the majority of Federal workers (an arbitrator is
nothing more than a private contractor engaged by labor and management to resolve a dispute),
without giving up any of the protections they presently enjoy. And because arbitration costs, while
relatively nominal, are bom by the parties to the dispute, there are built-in incentives to resolve the
matter informally.
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2. Allow User Fees. However, because the union side of these disputes has a
legal duty to represent non-union members of a bargaining unit in arbitration (its so-called “duty of
fair representation”), | would authorize them to charge a reasonable “user's fee” - not to exceed
the cost of union dues for one year -- to a non-dues paying member of a bargaining unit whose
case goes to arbitration. Note that this one-time fee is not a form of compulsory union membership
and coukd be recoverable by the non-member employee as part of a favorable arbitration award.

b. Establish a Single Appellate Agency. First-tier arbitration awards could be appealed
(under limited conditions) to an administrative appeals agency, the second tier of this dispute
resolution system. That agency would be responsile for adjudicating all types of Federal
employment disputes -- labor relations cases such as unfair labor practices and negotiability
disputes, adverse and performance-based actions against employees, discrimination complaints
filed by workers against an agency. This would provide for greater efficiency (and staff savings). #
would also insure some govemment-wide uniformity in the interpretation and application of
statutory employee rights and safeguards. This agency would also setve as the initial hearing
stage for appeals and formal complaints filed by non-bargaining unit employees and managers.
They would be required to pay an initial filing fee (just as bargaining unit members must bear some
of the cost of arbitration), but that fee would be recoverable as part of a favorable ruling.

¢. Limit Judicial Review. Administrative decisions by the appellate agency should be
subject to judicial review, but only under limited circumstances, and only to the Federal Circuit
Court of Appeals. This is consistent with a simplified, "one stop” approach. Moreover, that circuit
has developed an expertise in Federal employment law and could thus decide cases more quickly;
it would also lend greater predictability to Federal employment disputes and preciude the forum
shopping that occurs under today’s system. Note here that [ strongly endorse the proposal made
by Mr. John Sturdivant, President of the American Federation of Govemment Employees,
conceming limited judicial review of individual performance-based action appeals; such a limitation
would complement (and further simplify) the enforcement mechanism described above.
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Civil Service Subcommittee Questions {continued)

Question 4: How would your modifications of the civil service system incorporate veterans’ '
preference?

Response: Like merit, veterans prefarence is one of our civil service system's core values, and a
results-based approach can still accommodate procedural rules which operationalize that value --
however, as noted in my testimony, this would be the exception (rather than the “rule”) in such a
system. Thus, existing veterans preference rules need not be changed at all, if the Congress
concludes that those rules must be retained in their present form. Moreover, such rules would still
be subject to oversight by OPM, as well as enforcement through the administrative appeal system
described above; in this regard, the need for govemment-wide uniformity in the interpretation and
application of these rules may require their adjudication ab initio by the appeliate agency,
bypassing arbitration for cases involving bargaining unit employees in favor of direct appeal to an
administrative body that can insure consistent enforcement.

Altematively, it is possible to take a results-based approach to veterans’ preference; that is, to
operationalize this value without resort to complex rules and procedures. Under this altemative,
preference would be treated as a bottom-ine outcome measure. Agencies would simply be
required to give such preference (in hiring, reduction-in-force, efc.), but they would be left to
determine the means to achieve that end.

a. For example, the much simplified approach perfected by the Department of
Agriculture, which gives absolute preference to veterans when they are competitively placed in a
best-qualified category, has worked well despite the initial misgivings of veterans groups, and there
are almost limitless variations of this theme that could meet the goal of veterans' preference :
without resort to complex, “one size fits all” rules. Agencies should be given discretion to
experiment with those variations, subject to public notice and consultation with veterans groups, as
well as continuous oversight by OPM and the Congress.

b. However, such oversight and evaluation should be basad on results, not
compliance: for example, by comparing the number of preference-eligible applicants for a
particular position with the number actually hired by an agency. Agencies that did not meet the
goal {or the measure) would risk losing their “license” and revert back to a strict rule-based
approach. Under this schems, agency-specific veterans’ preference rules could still be enforced
through the administrative appeal system described above, using the same direct-submission
procedure available to managers and non-bargaining unit employees.



336

Civil Service Subcommittee Questions (continued)

Questions 5 and 6: What modifications are needed to methods of identifying poor performers? If
for example, we move to “group rating systems” or "team approaches” [to performance
management], would it be more difficult to identify poor performers?

Response: It is not difficult to identify poor performers, under individual or group appraisal
systems -- their supervisors invariably know who they are. The hard part is dealing with them.
Here again, the well-intentioned changes made by the 1978 Reform Act have resulted in yet
another set of rules and procedural requirements, and a superstructure of complex cass law, that
inhibit and impede such action. Procedural safeguards once designed to protect against politically-
motivated abuses have become so arcane and excessive that they raise a supervisor's “olerance
threshold” to the point of apathy. The whole process needs to be simplified so that those who must
use it ~ managers and employees -- can understand &. | recommend the following:

a. Combine Conduct and Performance-Based Adverse Actions. While civil service
law makes a distinction between conduct- and performance-based adverse actions, that distinction
becomes problematic on the shop (or office) floor. Line managers wil attest to the difficulty in
separating conduct and performance problems, and as a consequence, they dislike separate
procedures for the two types of action: for example, are an employee’s poor work habits a
symptom of conduct or performance problems? Doas a supervisor need to wait until those poor
work habits result in a late or poor quality assignment before taking performance-based action? In
this regard, the Congress should establish a single, simple procedure for both performance and
conduct-based actions: notice, reply, decision, and appeal.

b. Eliminate Statutory Standards of Evidence. In theory, the 1978 Reform Act lowered
the evidentiary burdsn of proof - from “preponderance” to “substantial® — in performance-based
actions, this to make such actions easier. However, these distinctions just make the whole
process more mysterious, and they are lost on managers and employees. Employees should
know that if they perform poorly, they will suffer the consequences, and managers should not have
to worry about legal nuances in doing so. If arbitration is to be the adjudicatory mechanism (see
Question 2 above), employ the same “just and sufficient cause” standard that the private sector
lives by.

¢. Expand the Range of Options Available to Supervisors. In the private sector,
disciplinary action is taken for both conduct and performancs reasons, and civil service should be
no different. This would expand the range of options available to managers in dealing with both
performance (to include written waming and suspensions) and conduct (demotion), particularly
when they are “mixed” in the same factual circumstances. | would also permit supervisors to
reduce the pay of a poor performer, temporarily or permanently, subject to the same due process
and appeal provisions. By providing supervisors with a range of actions, their tolerance threshold
for poor performance (broadly defined) is lowered considerably; they can deal quickly with an
employee as soon as his or her work deteriorates — and without having to wak to “make a Federal
case out of it” by imposing a PIP.
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d. Make the improvement Period Optional. The law now requires a performance
improvement period (PIP) in every performance-based action. This acts as a detement to dealing
quickly with a poor performer. Make the PIP optional, perhaps only as a precursor to removal or
demotion, or as a substitute (at the manager’s discretion) for a progressive series of disciplinary
actions. in this regand, an optional PIP is aspecially useful in group-based performance
management systems, as a way of singling out an individual suspected of poor performance.
However, the PIP should be one of several actions available to a manager, rather than a condition
precedent to such action.
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Civil Service Subcommittee Questions (continued)

Questions 7, 8, and 9: Would a more results-oriented organization respond differently to changes
in political power? What provisions should an agency make for incorporating [new] political
leadership? Would this [results-oriented) approach tend to increase the power of the President to
control Executive Branch agencies - perhaps at the expense of congressional authority?

Response: A performance-based approach to govemment should not affect the balance of
power between Executive and Legislative Branches (or for that matter, between an Administration
and the career civil service), although it will undoubtedly employ different metrics to gauge that
balance. Indeed, if anything, such an approach should result in a Federal bureaucracy that is
much more responsive to a new Administration and the Congress, especially when it comes to
establishing the outcomes and performance measures that mobilize and motivate that
bureaucracy.

a. Organizations Respond to Results. Today, when a new Administration takes power,
it is left with its predecessor’s budget and program priorities, and it may take a year or two before it
can set the “ship of state™ on a new course with a its own agenda. In the meantime, it is often
*business as usual” for the civil service. In part, this is because budget is an input measure, with a
built-in implementation lag as a result of the budget process itself. A performance-based approach
such as envisioned by GPRA would allow an Administration to begin almost immediately to set its
course in a planned, disciplined way. In this regard, a new Administration’s appointees wouid be
able to review, reorder, and revise an agency's performance measures, and a resulis-based
human resource management system would insure a career staff that responds more quickly to
those changes.

b. But Within a Statutory Framework. However, as a practical matter, most of the
changes brought about by a new Administration take place at the programmatic margin for most
agencies ~ a new appointee may revise or reorder an agency's operational priorities, and an
agency’s career staff should be responsive to those changes. But at the end of the day, the law is
still the law, and absent action by the Congress, the statutory mission of a particular agency cannot
be radically changed. Thus, while an Administration’s focus on performance measures and
outcomes can make the bureaucracy more responsive, enabling statutes act as an outer limit in its
exercise of that prerogative, thus preserving the delicate balance between legislative control and
administrative discretion. Nota here that this becomes somewhat more problematic with “pure”
policy organizations, where performance measures become much more subjective (and political).
But this may be precisely where a new Administration should have greater leeway to bend and
shape the permanent bureaucracy.

¢. Subject to Results-Based Oversight. While a results-based system would not
necessarily change the balance of power between Congress and the Executive Branch, it would
clearly require a different form of congressional oversight, one that focuses on outcome and output
measures, rather than just fiscal inputs and process measures. In this regard, Congress could
participate in the establishment and evaluation of agency mission statements, strategic and
operating plans, and most importantly, performance measures and priorities, serving like a board
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of directors would in a private corporation. And & could perform these functions as part of its
nomal authorization/appropriation process. Thus, a results-based system would not necessarily
increase the power of the Executive branch at Congress’ expense. Thers is nothing to prevent
Congress from exercising the same oversight that it does now, but with an emphasis on the bottom
fine. Indeed, that oversight may be sven more meaningful and effective -- and hence, more
powertul,
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SENIOR EXECUTIVES ASSOCIATION

PO. BOX 7610 » BEN FRANKLIN STATION
WASHINGTON, D.C. 20044
202-927-7000

November 17, 1995

The Honorable John L. Mica

Chairmsan

civil Service Bubcommittee

Committee on Government Reform
and Oversight

Room 2157

Rayburn House Office Building

Washington, D.C. 20515-6143

Re: Rasponses to sSupplementary Questions from October 13,
1283 Subcommittee Hearing on Civil Service Reform

Dear Mr. Chairman:

We appreciate the opportunity to respond to the Subcommittee’s
questions. Our responses correspond to the questions, and are
numbered the same as the questions.

1. You testified that poor-performing employees tend to protect
themselves by filing numerous (and occasionally false)
allegations against their supervisors.

What evidence do you have to support this charge?

Have any of the agencies developed reports of such abuses of
thelr processes?

If yes, please supply information for our records.

The evidence we have to support the charge that employees
protect themselves by filing numerous and occasionally false
allegations against their supervisors is the informal survey we did
of our members and their responses of October, 1995. Therein, in
response to the question: "Do you believe the complaint systems are
abused in order to intimidate a manager or agency management from
taking action against poor performers?," 91% of the respondents
ansvered: "Yes.* 1In addition, 92% of those responding to this
question indicated that it was a "common" occurrence.

Purther, in the GAO report issued in October 1990 on
performance management dealing with the issue "How well is the
government dealing with poor performers?® one of the primary
reasons that supervisors identified for not wanting to go through
the appeal and arbitration process is that "the
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grievance/appeal/arbitration process often assumes the supervisor
to be ‘guilty’ and the problem employee ’innocent.’®" (See p. 37 of
Report) .

In addition, 16% of the supervisors surveyed by the Merit
Systems Protection Board perceived a lack of adequate management
support for taking performance actions. MNuch of this lack of
support is because upper-level management does not wish to deal
with the results of the plethora of attacks that are directed at
the supervisors and upper-level managers when action is attempted.
We note with some dismay, however, that no direct gquestion
concerning employees’ counter-attacks against supervisors was asked
by the MSPB in its report. Based on our experience and those of
our membership, we believe this was a major omission.

We do not know of any agencies which have developed reports of
such abuses of their processes. However, at annual Federal Dispute
Resolution conferences, we have heard from panels of agency heads
from the various adjudicatory agencies (including MSPB, FLRA, OPM,
and EEOC) that they recognize that "frequent filers" are a problem.
In fact, the term "frequent filer" was coined at such a conference
by one of the agency heads.

2. What are your recommendations for measures to guard against
filing of false or malicious charges?

Some of our recommendations are contained in our testimony at
the Subcommittee’s subsequent October 26, 1995 hearing. We
recommended that a system be established which would allow agencies
to summarily dismiss frivolous complaints. We think that a joint
labor-management committee should be established which would review
complaints initially and throw out, for example, those that are not
supported by some evidence beyond a prima facie showing. In
addition, we propose that agencies be authorized and encouraged to
initiate disciplinary actions against employees who file false,
malicious or frivolous complaints. At present, the systea treats
all complaints equally, operating on the theory that when one sees
a haystack (i.e., many complaints from one individual), if one digs
deep enough there might be a needle in that haystack. We do not
believe that theory and practice in the federal employee’s appeals
process should be that the more you file, the more chance you have
of one of your complaints being taken seriously, thus "hitting the
lottery.”™

3. Do you have any data indicating the numbers of SES employees
who have been removed for poor performance since the corps was
established in 19792

We do not have data indicating the number of SES employees who
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may have been removed for poor performance in the last 16 years.
If such data exist, we believe that OPM would be its repository.
However, we must point out that there is no effective independent
appeal system for SES employees who are removed for poor
performance. The only wvay they can appeal outside the agency is to
file an appeal with the MSPB seeking an advisory decision by an
Adainistrative Law Judge. Such findings are routinely ignored,
and, therefore, it is not wvorth the effort or cost to appeal.
Consequently, performance removals are seldom, if ever, appealed.

Since most SES employees have sufficient years of service to
qualify for discontinued service retirement, this is often an
option they choose if their supervisor tells them that they are
going to receive an unsatisfactory performance rating. The
agencies routinely assist the employees in their early or optional
retirement. Therefore, even if statistics exist, they would not
accurately reflect the number of SES employees who have actually
left government or the Senior Executives Service because of
unsatisfactory performance.

4. What actual risks are SES employees exposed to that differ in
any significant manner from subordinate, non-SES employees?

SES employees are exposed to a number of risks not applicable
to lower level employees.

First, they do not have appeal rights for unsatisfactory
performance removals, and thus can be summarily removed without
review from outside their agency. We know such removals occur,
whether they are included in available statistics or not.

Second, they are held to a different standard in conduct cases
by the Merit Systems Protection Board, and routinely receive
harsher penalties for minor transgressions than lower-level
employess from their agencies. These penalties are routinely
sustained by the MSPB. Numerous MSPB cases state that SES
employees can be held to a higher standard than lower-level
employees for any misconduct, no matter how minor.

Third, SES employees can and are involuntarily reassigned at
a much higher rate than other employees. Often these reassignments
are between geographic areas and impose substantial hardships.
While statistics are probably not available to support this, when
such reassignments are punitive, most SESers voluntarily retire
rather than accept reassignment, or they work out agreements with
their agencies to fall back to a GS-15 position. This is a
separate issue from the question of mobility in the SES bscause the
mobility program should be voluntary, and these are ganerally
_involuntary actions which are punitive in nature.
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Fourth, when nev political appointees and superiors arrive in
an agency, they routinely reassign SES employees to positions which
have no substance in order to get them out of positions to which
the political superior wvishes to assign someone else. Prior to the
establishment of the SES, there vere five grade levels of positions
covered by what is now the SES (l.s., GS-16, 17, and 18 positions
and Executive Levels 5 and 4). The range of duties,
responsibilities and authorities of those positions obviously
varied greatly from the G8-16 to the Executive Level 4. SESers can
now be involuntarily moved from a senior level position at the
highest range of the SES to one at the lowest range of the SES with
no ability to challenge the move. This is not an action to which
any other Executive Branch employee is subjected.

Fifth, SES employees are subject to having their pay rate
reduced one level esach year for poor performance or relatively
minor misconduct. The statute allows the agencies to effect such
reductions without any cause upon 15 days notice, but OPNM
regulations require that such reductions be based on poor
performance, misconduct, or failure to be recertified. However, it
does not have to be unsatisfactory performance, nor does it have to
be misconduct which would justify an adverse action. While not
frequently used, it has been used on occasion by agencies.

S8ixth, in RIF situations SES employees have neither the
protection of veterans preference nor the protection of longevity
of service. Their standing in a RIF must be primarily based upon
performance. No other employees in the Executive Branch are
subjected to the same standard.

Seventh, SES employees in many instances work directly for
political supervisors, wvhich, on average, turn over every 18 months
in the Executive Branch. They are constantly exposed to the
necessity of convincing the new supervisor that they are proficient
in their duties and are supportive of the philosophy of the new
political supervisor, whether or not that individual is experienced
in the area of his/her appointment. This requirement places
substantial stress on SES employees in such positions.

Eighth, the pay of SES employees is routinely frozen along
with that of political appointees and members of Congress, and SES
employees are often denied pay increases that other Executive
Branch employees receive. In addition, in order to “set an

le® (as can be seen in the FY 96 and FY 97 budgets),
Mainistrations routinely do not submit as part of their budget pay
increases for SES employees. Locality pay for SES employees is
totally at the discretion of the President, in contrast to other
Executive Branch employees, and can be granted or denied at the
President’s discretion.
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Ninth, most SES employess are responsible for the work of
large work units of enmployees. For example, the Deputy
Commissioner of IRS is responsible for the work of over 125,000
employees, while a Regional Commissioner in IR5 may well be
responsible for the performance of 15,000 employees. Most other
Executive Branch amployees are merely responsible for their own
work, or that of a small unit. 80, although the rewards for
accomplishments by those employeaes managed can be substantial for
SES employees, the risk of mistakes by those employees is often
placed upon the head of the SES employee in charge. Recent
examples include SES employees in the Bureau of Alcohol, Tobacco
and Firearms and in the Department of Justice who are under
investigation or were removed because of actions of their
subordinates. The principle that "someone’s head must fall” is a
risk that many SES employees run, in contrast to other Executive
Branch employees.

Tenth, SES employees are subject to a recertification process
every three years wherein their performance is judged against a
standard of excellence exceeding satisfactory job performance. If
that standard is not met, they are subject to removal, downgrade in
pay and rank, or a conditional period to make good. No other
federal employees are subject to such a systenm.

While upon reflection other risks could be identified, the
above are a representative sample of the risks SES employees run
not incurred by other Executive Branch employees.

5. How would you differentiate the proposed Oversight Board from
the Executive Resources Boards that currently operate in large
agencies?

The Executive Resources Boards (ERB) established in each
agency are required by statute to perform just two functions - to
conduct the merit staffing process for career appointments in the
SES and to engage in overall planning and management of executive
development programs for SES incumbents, candidates and managers.
While agency heads may delegate additional functions and
authorities, they are not required to do so, and few have delegated
the full range of possible functions related to the executive
corps, including position management, staffing management,
compensation management, performance management, and personnel
program evaluation. Indeed, many, if not most, Executive Resources
Boards have failed miserably in carrying out the statutorily
mandated functions.

They are generally chaired by the Deputy Secretary or deputy
agency head who rarely has the time or interest to devote to the
purposes of the ERB: Boards rarely, if ever, meet; the assignments
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and reassignments are those which are initiated by the political
leadership, often without regard to the career development of the
individual SES employee; little, if any, career development or
training activities take place; and few, if any, assignmsents are
nade in order to advance career developaant of employees. The
decisions are rubber-stamped by the career and non-career empl

on the Exeoutive Resources Board who sign-off on paper actions
which are circulated to them. While this may serve the purposes o
the political leadership and agency, it does not meet the intent ot
the law, which is to establish and implement carser development
programs for managers and executives so that a highly gualified
cadre of career SES employees is available to ensure the efficient
and effective operations of government.

By ceatrast, the Oversight Board would have full
responsibility for active oversight of agency management of the
corps and for both current and future development of the corps as
a government vide resource. OPM oversight of agency SES systeas,
in particular, has been virtually invisible with few probleas
identified, must less corrected.

Management of the corps has a government-vide resource is
especially important and, similarly, has been woefully neglected in
a sanner unheard of in private industry. Such a Board role would

88 collecting executive personnel data on a timely basis to
identify future needs, encouraging succession planning, developing
appropriate frameworks for advancement in rank, and promoting
contimuing professional development, including inter-agency
mobility. The latter, in particular, cannot be accomplished
effectively by individual agencies acting alone.

As such, the Oversight Board would not supplant agency ERBs.
.SEA also proposes, however, the creation of the post of SES
Director General in each major agency to ensure that 1) the ERBs
actually operate as envisioned by statute and regulation, 2) the
Performance Reviev Boards function properly (e.g., evaluations are
timely and accurate, and non-perforaing executives are removed), 3)
executives have and fulfill career development plans, and 4) a
truly effective candidate development program is in place and
current executives receive continuing professional education.
Since there would be some overlap of functions with the ERBs, we
recommend that the Director General chair the ERB.

6. Nouldn’t such a Board interfere with the management rights of
agency heads that you identified as important when you
testified against codification of the partnership councils?

We do not believe so. Under our proposal, the agency head
would continue to have the final decision-making authority, but
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would not have to be involved in or oversee the establishment and
implementation of career development programs. They would receive
recomasndations from the Oversight Board, but obviously would not
be required to implament them. The Oversight Board however would
provide for an overall government-wide strategy on career
dsvelopment, and could substantially improve mobility assignments
between the agencies of outstanding executives.

Further, we do not believe that the SES Director General
position in each agency would interfere with the management rights
of agency heads since that position would report to the head of the
agency or his or her designee.

7. Wouldn’t the creation of separate review boards for political
and career executives exacerbate tensions within an agency?

We believe it would lessen the tensions between career and
political executives. Currently, political executives are not
eligible for bonuses. There also is no requirement that political
executives receive performance appraisals, and in many agencies,
they do not. Career executives do receive performance appraisals
and compete for bonuses from the career bonus pool. When career
executives receive bonuses and their supervisory non-career
executives do not, there can develop a substantial amount of
animosity and Jjealousy between the two. This has caused
difficulties in several agencies.

In addition, many political executives seek to use their
influence to secure their own carser appointment to positions for
wvhich career employees are better qualified. While this is
understandable closer to the end of each Presidential term, it is
a matter of grave concern to career executives and managers who are
not given the opportunity to compete for those positions.

The establishment of a Political Executive Service would allow
each agency to establish a bonus pool for those in it, and
unilaterally make determinations for bonuses for the incumbents.
The Career Executive Service by contrast would have its own bonus
pool in which they would compete against other career executives.
Obviously, the competition for career reserve SES positions would
be confined to the career exscutive service, while both the
political and career executives could compete for general SES
positions, but should do so on the basis of merit system
principles.
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8. For the record, how many noncareer executives are includod in
your membership?

We do not know, since we do not keep records which identify
wvhether a member is a career or noncareer member of the S8ES.
Although we know that some noncareer executives belong to the SEA,
we do not know how many.

9. There is now a 10 percent government-wide ceiling on noncareer
senior executives. Is this excessively restrictive for
agencies’ leadership?

We do not believe the 10% government-wide ceiling is
excessively restrictive at all. In fact, an individual agency can
£i11 up to 25% of all SES positions with noncareer executives. In
soma agencies such as the Small Business Administration, there is
no limjitation at all. Many agencies have a high proportion of
career reserve positions, such as the law enforcement and tax
collecting agencies. This allows the other agencies to freely use
the 25% limitation, rather than 10% In addition, many agencies
carry an excess number of SES authorized positions, even though
they have no intent of filling them, so that they can fill more
noncaresr positions and still stay within their percentage
limitations, which are based on authorized, and not filled,
positions.

10. Rather than establish a "Headhunter Group" operating through
a revolving fund at OPN, what are your views on authorizing
agencies to contract for executive recruitment services to
agsist in personnel searches, 1f they thought such
sxpenditures necessary?

We would have no problem with agencies contracting for
executive recruitment services to assist in personnel searches,
provided they were directed to search both within and outside of
governaent. We would suggest that OPM establish a national
contract for such services, which would be a requirements contract.
Then the agencies could specify and pay for the services that they
wish to utilize and would know that the executive recruitment firm
was one which had been found technically qualified by OPN before
the contract was avarded. In addition, the firm could develop some
expertise on the government personnel and executive systeam so that
on each occasion, the firm would not have to "reinvent the wheel."
If a primary objective were to foster greater inter-agency mobility
for the SES, and, consequently, better career development and
professional revitalization for those already in the corps,
specific resources would need to be devoted to facilitate
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identification of able government candidates.

11. Is there any evidence of a shortage of applicants when SES
vacancies are advertised?

The applicant shortages that we know of are primarily
anecdotal and often involve highly technical positions in medicine,
research, engineering, etc. However, the question should not be
vhether there are encugh applicants, but whether there are enough
qualified applicants who are at the level froa which the agency
would like to select. The answer to this question is often a
resounding, "No." Whether anyone wishes to acknowledge it or not,
the independent studies of the Hay Group have established that
government sxecutive salaries lag substantially bahind the salaries
of their private sector counterparts, and the incentives for
"producing® within the government are substantially lower than in
the private sector. Obviously, then, there would result a dearth
of high gquality applicants from the private sector who are
anxiously seeking career SES positions.

The pay systeam for the Executive Branch is in a terrible
condition. The lower-graded employees are constantly rewarded with
higher percentage raises than those in the higher-level positions.
Pay is skewed to the lower-level employees, and managers and
executives suffer because of that fact. No one is willing address
this issue and establish pay increases for higher-level managers
and executives at a rate higher than that of lover-graded
employees. For the most part, it is because numbers drive
politics, and there are more lower-graded employees than there are
higher-graded ones.

In the past, this has resulted in pay increases for higher-
level employees in "fits and starts,” with no rationality and much
criticisa, because the increases finally given are large, “make-up”
percentages -- but many years apart. If the government is truly to
become an employer which adopts "best practices,® which is flexible
and innovative and which can serve the taxpayers’ needs, then this
method of compensation is going to have to change. We urge the
Subcommittee to consider reality rather than politics and to make
an effort to move towards rational pay for all federal employees,
not just for those in grade 12 and below.
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Thank you for the opportunity to respond to your questions.
¥e hope that these answvers are helpful to this Subcoamittee.

Sincersly,

Carol A. Bonosaro
President
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11-24-95

Honorable John L. Mica

Chairman, Civil Service Subrommittee
2157 Rayburn House Office Building
Washington, D.C. 20315-6143

Dear Mr. Mica:

This is in reply to your letter of November 3, 1935 concerning
questions arising out of my testimony on October 13, 1995. My
answers and comments are keyed to the numbered questions in your
letter.

1. FPAA's primary reed for waivers was in the time in grade
restrictions on promotions. As you know, employess must
ordinarily serve a year in prade bafore they can be promoted to a
higher grade level. After the strike, we had many controllers
who learned rapidly and, so far as the development of their
skills and knowlsdges were concerned, were ready for promotion to
highsr graded responsibilities. We alsc nesded their services at
higher graded positions. We asked for and received permission to
promote them before they had completed their year in grade. That
was by far the most important type of waiver we needed.

2. I suggest that agencies be given the authority to promote
before normal time in grade requirements are met when there is an
urgant need as determined by the agency.

3. To my kriowledge, there were no waivers received that created
undue difficulties at a later time. One can argue that
contreollers who were promoted rapidly reached the top of the
Journeyman ladder toc swiftly, and then had to contemplate being
stuck at that level for many years. To me that argument is far
outweighed by the need to have adquate numbers of qualified
controllers so that the air traffic control system could operate
safely and efficiently. Further, there are many opportunities
for jJourneyman controllars to advance to staff or supervisory
positions so the "dead end" aspects of this situation were not
really too bad.

4, The waivers most needed by FAA are two:

(1) the ability to recruit and select well qualified candidates
rapidly, when the best candidates are available and interested.
Rankings of candidates should be by category, rather than
specific numbers like 92.3. Veteran preference should apply but
the “rule of thres" should be abandoned. It is not possible to
rank candidates with t, 2, 2 precision.

(2) FAA needs the ability to raise normal pay levels for both
shortage catepory positions such as technical enginesring

1
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positions and for jJobs in geographic locations where additional
inducements are needed in order to attract and retain qualified
staff.

5. I believe exemptions from Title 8 are rneeded in order to
carry out the sugpestions listed in # 4 above.

6. The only additional provisions nesded to enforce my
supgestions on dealing with unions that conduct or esncourage
strikes, slowdowns or sickouts, is an authority for the President
to decertify immediately any union he finds to have engaged in
such improper activity. The President should be raquired to
publish the basis for his determinations.

Unions should remain subject to civil suit, as PATCO was when it
conductwd a strike. You may recall that civil penalties were
apsessed against the union by Federal courts.

7. 1 do not believe that enactment would have any seriocus impact
on normal day to day union-management relationships. So long as
a union does not engage in illegal and improper activities, it
would have nothing to fear from the revised law.

I doubt that FAA employem unions would support legislation that
imposed the threat of additional and rapid sanctiorns against
them, should they call for or encourage a jJob action. Since
strikes are illegal now, they would have a touph time Justifying
opposition to a penalty they would not incur unless they broke
the law. They might want to propose procedural restrictions on
the President. I would not objmsct to such restrictions so long
as they did not stop the President from acting quickly when there
is a clear cut viclation of law.

From the management side, I would want to define “strike” to
include sickouts, slowdowns, and other actions which have as
their intent interference with the normal conduct of Government
business.

I thank you apgain for the opportunity to present my views for
consideration. 1 would also like to thank your staff for their
courtesy. Everyorns I talked to was helpful., Ned Lynch was
especially good at explaining the purposes of the hearing and
giving me information about the context in which the Subcommittes
is working.

Bincerely,

(2eul

Tharles E. Weithoner
704 Horton Drive
8ilver Bpring, MD 20902

e
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AMERIGN FEDERTION OF GOVERNMENT EMPLOYEES, AAL-CIO

. O __________________________________________________________________ ]
John N. Sturdivant Bobby L. Harmage Kitty A. Peddicord
” F y Director, Women's/Falr Practices Department

November 24, 1995

The Honorable John Mica

Chairman, Subcommittee on Civil Service
House Committee on Government Reform
2157 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Mica:

You have asked for AFGE’s response to additional questions
raised in connection with the Subcommittee’s October 13 hearing
on civil service reform. The following constitutes our reply to
the questions presented in your letter of November 3:

Question 1
Would you = d any ch in regulations or laws
governing Reductions in Force (RIFs)?

The Administration and Congress have agreed to reduce
significantly the size of the federal government workforce over
the next several years. Agencies have been given employment
targets to reach over a 5-year period. While many agencies have
been able to hit these targets though attrition, many others have
been forced to resort to layoffs. The number of agencies that
will eliminate jobs through laycoffs will undoubtedly grow, since
the normal attrition rate simply cannot produce the number of job
reductions that are called for. This will focus greater
attention on the government’'s procedures for reducing its
workforce in an orderly and humane manner. As AFGE is expecting
more widespread use of reductions-in-force (RIF8B), we have
examined the law and regulation in this area to see whether
changes are needed to protect the interests of the employees we
represent.

RIFs are controlled less by law than by government-wide
requlation. 5 USC § 3502 directs the Office of Personnel
Management to prescribe regulations for the release of competing
employees in a reduction in force which give due effect to (1)
tenure of employment, (2) military preference, (3) length of
service, and (4) efficiency or performance ratings. These
regulations then go on to define which types of positions will
compete and how the competition takes place. The law and
regqulations provide a framework for layoffs that is basically
fair, although it is not always fairly administered. However,
there is one area that causes us considerable concern.

80F Street, AW Washington, DC 20001 (202) 737-8700 TDD (202) 639-6474
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The use of performance ratings introduces a subjective
factor that unfairly skews retention standing. OPM has chosen to
"give due effect to performance ratings" by providing additional
service credit based on the employee’s three most recent ratings.
Employees get 12 yeare additional credit for ratings of Level 3
(Fully Successful), 16 years for Level 4 (Exceeds Fully
Successful), and 20 years for Level 5 (Outstanding). We fully
agree that any employees whose rating of record is "unacceptable"
should not compete in a reduction in force and should be released
prior to competition. However, the progressively more generous
service credit granted to employees at rating levels 3, 4, and 5
presumes a level of reliability and validity in the appraisal
system that simply does not exist. The National Performance
Review, in calling for major changes in performance management,
found that the current system for rating federal employee
performance "result(s] in ratings that are perceived as
inaccurate and based on factors other than performance."

We know that an agency must take organizational needs into
account when deciding how much to reduce staff and where.
Retaining those employees whose skills and abilities best allow
the agency to achieve its mission with a smaller workforce makes
good business sense. Nevertheless, we do not believe that
performance ratings accurately reflect an employee’s value to the
organization. As long as the law requires that performance
ratings be considered for retention standing, this problem will
continue. We recommend further study of this requirement with an
eye toward replacing it with a retention factor that addresses
the needs of the agency without resorting to subjective and
unreliable performance ratings.

The National Performance Review identified the excessive
number of supervisory positions as another factor that makes the
Federal service less efficient. The numerous layers of
supervigion stifle innovation and creativity and are a drag on
organizational performance. The NPR urged that supervisory and
managerial positions be eliminated, echoing a long-standing
position of AFGE.

In order to accomplish this goal effectively, RIF law and
regqulations must be changed so that managers and supervisors
whose positions are eliminated do not displace rank and file
workers. In the private sector, competition for jobs during a
reduction-in-force almost never crosses supervisor-nonsupervisor
lines. When GM downsized its managerial ranks, you did not see
managers taking their old jobs back on the assembly lines. The
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change we seek will achieve a legitimate workforce restructuring
goal while cutting the size of government in a way that is both
fair and credible to rank and file employees.

Question 2

How have the Partnership Councils contributed to the
development and implementation of workforce reduction
strategies at federal agencies? Could you cite some
examples?

In answering this guestion, we must say right up front that
simply slashing away at the government workforce is a poor
strategy for improving government performance. Arbitrary
workforce reductions without the necessary changes in the way
government is operated and managed will lead inevitably to a
hollow government, where a smaller, demoralized workforce
attempts to do even more work with fewer resources. In this
regard, we believe that labor and management working together in
partnership is the preferred vehicle for reducing costs and
creating a more effective government better able to serve the
needs of the American taxpayer.

Where workforce reduction is necessary, however, whether
because of external mandates or internal business realities,
partnership councils can help an agency maintain its ability to
serve its customers and accomplish its mission. Through
partnership, agencies are better able to:

» Make informed decisions.

Union involvement brings a wealth of frontline knowledge to
the process. We have found that managers often have only the
vaguest understanding of the real work being done on an agency’s
frontlines, and no greater understanding of what it would mean to
eliminate that work. Frontline workers are often better able
than managers to identify jobs or tasks that add no value to the
accomplishment of the agency'’'s mission because they deal more
directly with the actual work. They bring invaluable experience
and insights to the process of deciding which tasks must be done,
which should be modified, and which may be eliminated.
Partnership helps agencies avoid what the National Academy of
Public Administration calls “"amputation before diagnosis." *

! Effective Downgizing: A Compendium of Lessons Learned
for Government Organizations, National Academy of Public

Administration, August 1995, page 3.
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The Union’s presence on the Partnership Council insures that
important information about the actual work, including
information that management may not want to hear, is brought out
and considered. Managers are often uncomfortable bringing up bad
news or contradicting their superiors. The Union, as an egual
partner, helps to keep discussions about downsizing from becoming
rubber stamping sessions in which top management never hears
difficult truths or honest appraisals of its ideas. Without the
balance that partnership brings, downsizing decisions are likely
to be ill-conceived, overestimating the capacity of the workforce
and damaging the ability of the agency to serve the public.

[ ] Mitigate negative impacts.

Partnership Councils help to ensure that workplace decisions
are as fair as possible, not based on favoritism or
misunderstandings about what tasks are key to the agency’s
mission. A partnership between labor and management is better
able to communicate with the workforce than can management alone.
The Union helps to shape communication to meet the needs of
employees and ensure that the message gets to those who need it.
The Union’s presence  also increases two-way communication,.
providing management with the workers’ concerns and ideas, and
helping to curtail rumors before they do damage.

A Union priority is helping workers remain employed and able
to support their families. The Union brings this priority to the
partnership and helps develop procedures for providing
counseling, skills upgrade training, job search assistance, and
other related services. . Partnerships also work with public and
private resources to set up referrale, help workers obtain
benefits, and get through the transition to a new job with
minimal adverse impact on themselves, their homes and their
families. Displaced worker assistance programs jointly developed
through partnership demonstrate a comnitment to the interests. of
employees and work to maintain the morale and productivity of the
remaining workforce. :

In addition, the earliest possible placement of displaced
employees into new jobs also lessens the potential drain on
government resources through programs that assist the unemployed.
Furthermore, government revenue levels are maintained when
workers remain employed taxpayers.

Downsizing profoundly affects the employees who remain after
the reduction as well. Where downsizing decisions are made with
little or no planning, workloads may become overwhelming.
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Partnership Councils play a key role in giving employees a voice,
providing them with information, ensuring that workloads

are rational, and keeping the agency on track in meeting its
customers’ needs. An organization that downsizes, but remains
otherwise unchanged, is doomed to failure. Partnership Councils
jointly work to design and implement the changes needed for the
organization to succeed and the workers to feel valued and
committed.

a Develop procedures that minimize litigation.

When labor and management jointly develop downsizing
procedures, they can greatly reduce the number of complaints or
appeals that follow implementation. The Union helps management
avoid setting up procedures that violate employees’ rights or
promote inequities. The Union also helps to make procedures more
understandable to workers and bring the concerns and interests of
the frontline to management’s attention. Two heads are better
than one -- the partners can help each other avoid confusing or
unproductive procedures by coming up with alternatives that make
more sense for employees and the agency.

After the procedures are developed, the Partnership Councils
play an important role in communicating to the workplace.
Because they were jointly designed, the procedures are more
likely to be acceptable and understandable to the greatest number
of employees. Partnership Councils are better able to answer
questions about the procedures than management alone because the
Council members represent and understand the interests and
concerns of both managers and frontline workers.

When procedures are developed jointly, union representatives
are put in a better position to recognize employee complaints
that have no merit and explain to workers why things were handled
as they were. This can help reduce the likelihood of costly and
time-consuming litigation and employee appeals. This is true for
both potential procedural errors in releasing an employee and
problems that may develop in the remaining workforce.

[ ] Examples of Partnership Council input into workforce
reduction strategies.

> The VA Medical Center in Knoxville, Iowa and AFGE Local
1226 jointly developed their downsizing policy and
criteria.

- The GSA Mid-Atlantic Region and AFGE Local 2041
Partnership Council established a Rumor Control
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Committee to prevent rumors of closures and downsizing
from spreading and hurting productivity.

-> AFGE Local 2302 and the U.S. Army Armor Center and Ft.
Knox worked together to find positions for 300
employees affected by a RIF. The partnership is
currently working on future downsizing needs and the
facility’s Total Quality Management program. Through
partnership, the organization was able to reduce its
workforce requirements and move to a more streamlined
operation more efficiently than would have been the
case if RIFs were used. In addition, all displaced
workers were able with re-training to be placed in new
positions.

- The Partnership Council consisting of AFGE Local 1617
and the San Antonio Air Logistics Center Air Force
Materiel Command trained two union representatives on
RIF procedures and placed them in the Personnel Office
area during a 1994 RIF. This helped the facility
communicate with employees about the RIF. Ongoing
labor-management teams are dealing with closure,
realignment and privatization issues.

- The VA Palo Alto Health Care System and AFGE Local 2110
Partnership Council and agency department heads jointly
developed a new organizational structure that resulted
in the elimination of more than 200 positions for a
projected cost avoidance of more than $10 million.

- The reorganization plan of the VA Medical Center in
Portland, OR called for the elimination of an entire
function with 209 employees. The Partnership Council,
with AFGE Locals 2157 and 2583, was asked to help when
anxiety plunged the facility into turmoil. The Council
worked with teams of employees and supervisors to
design a system with patient care as its focus, that
eliminated redundant operations and jobs, designed new
jobs and improved customer service.

- The Defense Contract Management Area Office in San
Francisco and the DCMDW Council of AFGE Locals are
working together in the areas of budget resources, a
surplus placement plan and retirement incentives.

These are just a few examples of labor and management
working together in partnership to mitigate the destructive
potential of workforce reduction. More important, partnership is
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"an excxtmg opportunity for labor and management to bring about
positive change in their agencies to better meet the needs of the
American public.

Question 3

What processes would you recommend for identifying federal
programs that have not worked, that are obsolete, that might
have completed their mission, or reached some other end
point that might ease consolidations?

Although "bottom line" budget considerations have to be
recognized, federal programs also have to provide value to the
public and taxpayer--regardless of what the program costs to
operate. Put another way, although reduced costs can be an
indication that a program is being more efficient, such
reductions may also indicate that the program is merely doing
less with less. Since in today’s environment of shrinking
dollars mest agencies will have fewer resources, the size of a
program’s budget .loses value as an indicator of the program’s
worth.

In. identifying whether a program is worth continuing, the
process that can be most useful is an appropriate evaluation
using results-oriented management (ROM). This approach is
already in place as a part of the Government Performance and
Results Act of 1993. Before GPRA, programs were assessed, if at
all, by indirect and tenuous methods: whether budget levels were
honored, whether the allotted number of positions was filled, and
whether 1dxoayncratic reports from constituents were favorable.
But when the GPRA is fully implemented, for the first time in
history there should be valid and reliable data that describe
program outputs and program outcomes. That is, there should be -
hard data that ghow what a program produced and how well it met
the needs of its target customers. GPRA anticipates your
guestion because its passage was intended to allow Congress to
make decisions about continued viability of programs according to
what a program actually delivers--its results.

GPRA’s legislative intent illustrates my point about making
decisions about continued usefulness only when there are hard
data to evaluate. GPRA sought to:

» Improve public confidence in Federal agency performance by
holding agencies accountable for achieving program results.

[ ] Initiate program performarnce reform with a series of pilot
projects in setting program goals, measuring program
performance against those goals, and reporting on progress.
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] Improve Federal program effectiveness and public
accountability by promoting a focus on results, service
quality, and customer satisfaction.

[ ] Improve congressional decisionmaking by clarifying and
stating performance expectations "up front."

[ ] Improve the internal management of the PFederal government.

Unlike other attempts to achieve accountability, GPRA is a
framework by which programs and agencies can demonstrate results
through systematic methodology. The law requires agencies to
develop strategic plans that, among other things, relate specific
goals and program activities to the specific mission that
Congress assigns to every program. It further requires agencies
to develop performance plans that include objective,
quantifiable, and measurable statements of the specific mission-
related goals.

GPRA requires agencies to respond to customer expectations,
which are part of the accountability metric. And, most of all,
the law requires agencies to report to Congress annually on how
well they met their performance plans--so that Congress will have
as much information as possible with which to hold agencies
accountable, and thereby to deem them worthy of continuation,
consolidation, or other action.

In meeting the test of GPRA, agencies have to rely on
information from employees on the front lines of the work force.
In this respect, labor-management partnership has been and
remains the foundation for successful reinvention of government.
The notion that the only people in an organization who can think
are those at the top of the hierarchy no longer answers the call
for better service and program performance. The process of
identifying an agency’s strengths and weaknesses and what its
human resource base is able to provide in terms of innovation and
results demands that labor and management work closely together.

GPRA has timelines that call for moving into these processes
by FY 1997. The data that we gather from GPRA over the next
several years ought to be more than enough to answer your
question. I say "ought" because, of course, that requires
holding the feet of each agency to the fire and requiring that
they live up to their new accountability requirements by
operationally defining accountability, results-oriented
management, and program performance as their new corporate
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philoscphy. Agencies may regress to being their own worst
enemies -- to seeing GPRA as another sterile exercise that will
go away.

The best suggestion I can give you is to find out which
agencies are moving forward to incorporate GPRA principles, and
to make public the identities of those that are not. 1It’s far
better to make agencies and programs accountable today for
gearing up for GPRA than to deprive the American public of a
worthwhile program if, in several years it becomes apparent that
compliance with GPRA has been less than whole-hearted where it
counts: with the movers and shakers at the top and in the middle
management levels of every agency and program.

Question 4

What changes in current operations, law, or regulations
would be required to gain your support for more flexibility
in these areas?

Question 5

Are you prepared to suggest any approaches to privatization
~-- for example employee stock ownership plans -- that might
be effective vehicles for partnerships?

Questions 4 and 5 are closely related. They both address
AFGE’s role in the policy debate surrounding privatization.
Therefore, these gquestions are answered in a single response.

At this time we are unprepared to endorse specific changes
to privatization policies, laws, and regulations. We are also
unprepared to suggest vehicles which would facilitate
privatization. However, we are prepared to act as willing
partners in resolving the issues surrounding privatization.

In an effort to engage effectively in this debate, we have
recently undergone a comprehensive review of our policy and
response to privatization. During this review, it became clear
that privatization is simply another phrase for contracting-out
and that AFGE must oppose privatization -- especially when it is
done without due consideration of the consequences of the
decision’s impact on the taxpayer, the quality of service
provided, or the welfare of the federal workers who provide that
service. The soundness of the cost, benefit and efficiency
assumptions underlying privatization is debatable; the
motivations of its proponents are suspect; and the process from
which a decision to privatize is reached is rarely unbiased.
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However, when the only other alternative to privatization is
certain job loss, we must ensure through our active participation
that the rules and procedures governing the decision or
competitive process are impartial and fair; that decisions are
based on gound analysis; and that public employees are treated as
equals and fully consulted participants in decisions that impact
their work.

In instances in which the government decides to privatize,
the decipion should not be irrevocable. If it fails to realize
promised cost savings or efficiencies, or results in
mismanagement, the government should revisit its decision to
privatize through recompetition which permits consideration of an
in-house bid, or by making an outright decision to return the
function back in-house.

We appreciate the opportunity to address these important
issues in greater detail. We look forward to working with you
and the Subcommittee in the months ahead.

Sincerely,

ST N

N. Sturdivant
tional President
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The American Psychiatric Association {APA), a medical specialty society
representing more then 40,000 psychiatric physicians nationwide, is pleased to
present this statement for the "Medical Savings Accounts in the Federal Employee
Health Benefits Program®” hea:ing.

1. APA’s Position on Heslth Insurance Reform Legislation

The APA’s efforts with respect to health care legislation are guided by 12
principles approved by the APA Assembly of District Branches and the Board of
Trustees (See Attachmant A). For purposes of today’s testimony, three of those
principles form the core of our views at today’'s hearing:

1 Non-Discriminatory Coverage of Treatment for Mental liiness

APA's overarching objective is to seek the elimination of any and all arbitrary
limits on scope, coverage, duration, or patiant cost-sharing of treatment for mental
iliness, including substance abuse. We believe there is no rationals or justification for
imposing any such limits based on the patient’s diagnosis. Psychiatric patients - like
all other patients requiring medical treatment — should have access to the full array of
services available for their treatment throughout the full continuum of care, including
inpatient, outpatient, partial hospitalization, and home and community-based services,
as the patient’s mecical and clinical needs require. These services should be included
as a uniform heaith benefit in apy health care reform proposal, subject only to the
same scope and duration, cost containment, and reviews/protocols as are applied to
non-psychistric medica! iliness.

2) The Right to Seek Treatment from the Physician of Choice

Under any health care pian, patients should be guaranteed the right to seek
treatment from their physician (or other health provider) of choice. There are
numerous reasons patients need the ability to see a provider outside of their reguiar
insurance plan. For psychiatric patients, for example, confidentiality is often a leading
reason prompting patients to seek treatment outside any approved network of
providers, since they wish to ensure that no record -- inciuding no claims form - is
registered when treatment is initiated.

APA believes that there are two simple and effective means available to the
Congress to ensure that patient freedom of choice is protected. First, patients should
be given at least the option of electing a point-of-service feature at time of enroliment
in their health plan. A reasonably designed point-of-service feature -- without
deliberately penurious cost sharing by the health plan — would allow health plans to
encourage their enrollees 10 stay within the designated provider network, but give
patients the freedom to seek care when needed or desired outside the network.
Second, “private contracting” for medical services would allow patients the freedom
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to seek treatment with any provider - at no cost to the heaith plan - while
maintaining absolute confiaentiality of medical history and patient data.

3) Protection Against Abusive Managed Care Tactics

The patients of psychiatrists, perhaps more than any other medical patients, are
subjected to unwarranted and unreasonable managed care practices designed simply
to frustrate - through inappropriate intrusions, requirements and administrative
burdens - the efforts of these patients to seek and receive medically necessary care.
Health insurance reform legislation should inciude a variety of patient and provider
protections against egregious and abusive utilization review and patient care
management tactics used by some managed care companies.

Saome of the most abusive managed care tactics psychiatrists have confronted
include: gate keeping and financial incentives used to clamp down on access, claims
denials with no appeal, failure to make utilization review criteria and treatment
protocols/ screens publicly available, inappropriate specialists/patient ratios, utilizing
"economic credentialling” - lowest utilization and lowest use of high tech or costly
procedures — as a criteria for provider participation in networks, “gag rules” which
prohibit advising patients of any limitations on providing treatment, and arbitrarily
decertifying providers from networks when those providers advocate for additionsl
coverage authorization for their patients. In order to guard against these practices,
APA recommends that any health insurance reform legisiation include meaningful
patient and provider protection standards such as those articulated in our attached
model managed care and utilization review legisiation (Attachment B).

i, Medical Savings Accounts Legisliation

While Medical Savings Accounts (MSA)s are not in and of themselves an
answer to all of the problems confronting health care planners and policy makers, we
believe that they are an important health care option which -- if properly designed -
will provide consumers with greater choice, guality, flexibility and affordability in
health care. Incorporating MSAs into the Federal Employee Heaith Benefits Program
(FEHBP) would aflow Federal employees and their depencents to manage their health
care in a cost-effective manner and would relieve them from paying administrative and
profit charges to a third party.

For example, MSAs would bring market forces to bear by encouraging patients
10 “shop” carefully for the health care pian which best meets their anticipated health
needs. Patients would now be financially responsible for managing their own heaith
care dollars, not simply passing health costs on to a third party payor.
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We believe that this would result in a reduction in unnecessary care and potentially
significant cost savings as Federal employees spend their own discretionary - not
third party -- health care dollars.

MSAs offer great potential in addressing each of APA’s stated objectives in
health insurance market reforms.

First, to the extent that an individual health plan inappropriately imposes --
because of stigma rooted in fear and ignorance -- arbitrary limits on the scope,
duration and coverage of treatment for mental iliness, or on the cost sharing required
of a patient, MSAs will allow individuals to offset such discriminatory coverage out
of tax-preferenced savings. While we reiterate that we believe there is no justification
for such limits, MSAs would at least provide a bridge between current coverage limits
and the eventual achievement of non-discriminatory coverage of treatment for mental
iliness. “Prudent purchasers” of health insurance could also be assured of a lifeline
against unexpected costs in the event oi a sudden onset of severely disabling
psychiatric iliness.

Second, MSAs dovetail effectively with APA’s recommendation of support for
point-of-service and “private contracting” for heaith care services. Both options
emphasize consumer freedom-of-choice and individual consumar responsibility. Use
of a MSA to cover the additional out-of-pocket costs to consumers maximizes market
freedom without financially punishing patients for exercising their rights to select their
heaith provider of choice.

Third, MSAs would provide a critical safety valve to offset the excesses of
abusive utilization review and subsequent patient care denials by behavioral health
care companies or other managed care operations which are too-often interested in
cutting outlays at the expense of medically necessary patient care. Patients would
have a lifeline to needed care with their preterred provider, even if they are denied
treatment by their managed care companies. MSAs would aiso allow patients to
receive treatment pending resolution of appeals of claims denials without having to
choose in the interim between their physician and their next meal, for example.

fil.  General Design of MSAs

AFA believes that an FEHBP MSA plan should be required to meet several key
Federal standards. These include:

1) Definition
For purposes of tax deductibility, MSAs should conform with the current

Internal Revenue Code definition of “medical expense”, a clear-cut definition of
“medical care”. As we understand Internal Revenue Code, it defines medical care as
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those amounts paid for, among other key factors, the diagnosis, cure, mitigation,
treatment or prevention of disease, or for the purpose of affecting any structure or
function of the body, as wall as prescription drugs and biologicals. We urge that this
broad definition be retained with respect to MSAs.

2) Reimbursement Standards

MSA plans should be required to reimburse providers at 8 standard rate. We
suggest a payment floor set at the average local FEHBP provider usual, customary and
reasonable payment rate as a viable standard. If the FEHBP MSA includes no payment
standard, there is a serious risk that the catastrophic coverage component will set
rates arbitrarily and deliberately low, through some self serving inappropriate fallacious
standard, thus effectively denying patients access to quality medical care. We note
that a reasonable reimbursement requirement is in conformity with current Majority
thinking as evidenced by a similar requirement in the conference agreement on
Medicare reconciliation.

3) Tax Treatment of MSA Contributions

FEHBP beneficiaries selecting the MSA option should be entitied to make
contributions to the MSA using pre-tax dollars. This is simply in conformity with
cufrrent tax treatment of “employes health spending accounts” in the private sector.
Federal employees and their qualified dependents should be accorded the same right
to make their contributions with pre-tax dollars. Further, we urge the Congress to
specify tha: Federal employees may contribute pre-tax dollars to the MSA up to the
current Internal Revenue Code limit on “employee heaith spending/savings accounts”,
nat just to the level of the average employee share of the typical FEHB plan. This
provides a meaningfui incentive to Federal employees at all income levels to select the
MSA option.

4) Allowable Expenses

As noted, we believe that the definition of “medical care” for purposes of MSA
distributions be conformed to current applicable Internal Revenue Code definitions.
Further, all out-of-pocket expensas incurred prior to the triggering of the catastrophic
plan should be reimbursable from the MSA, including medical expenses beyond
whatever the specified coverage limits are in the average or typical FEHB plan. For
example, if the typical FEHB plan limits coverage of outpatient psychiatric services to
20 visits, the limit should not apply to reimbursable expenses from the MSA. If this
provision is not included, individuals selecting the MSA option precisely to ensure that
they will have specific out-of-pocket expenses covered may suddenly find that they
have the limit they sought to escape reimposed through the back door.
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5) Risk Pooling & Reinsurance Requirements

APA believes that there may be some initial risk of adverse selection if Federal
employees perceive MSAs as a means of puaranteeing coverage of health care
services that are, in the traditional FEHB program, subject to limits on scope and
duration, or differential puatient cost sharing. To guard against threats to solvency,
APA believes that the Congress should impose reasonable reinsurancs requirements
on MSAs, and should also facilitate risk pooling between various MSA plans in order
to minimize the risk of insoivency.

6) Coverage Requirements for Catastrophic Pians

APA recommends that Congress require MSA catastrophic plans to cover all
medical conditions. Absent a meaningful coverage requirement, APA is concerned
that MSA/catastrophic plans may “cherry pick” by deliberately excluding specific
ilinesses or conditions.

IV. Conclusion

There are a wide range of options for coverage of treatment of mental iliness
in the current FEHBP system and APA believes that MSAs properly Gesigned, subject
to the recommendations we have made in this testimony, offer an important adjunct
benefit. While MSAs would not in and of themselves end discrimination by diagnosis
in coverage of psychiatric patients within the FEHB program, they would help reduce
the financial burden our patients must routinely address.

While APA continues to urge the Congress to end all heaith insurance
discrimination against our patients, APA believes in the near-term, MSAs could be a
significant step in the right direction.
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Attachment A

THE AMERICAN PSYCHIATRIC ASSOCIATION
RECOMMENDS THE PURSUIT OF THE FOLLOWING PRINCIPLES AS PART OF
NATIONAL HEALTH CARE REFORM

System as an Opportunity to correct historic inequities in access 1o health care, particulatty
for the merally ill. Transition to the new system must accommadats the nesds of
identified vuinerable popuiations, especiaily the third of the 37 million uninsured under the
sge of 18, the warking poar, the mentally @l homeless, and minorities. The reform must
provide quality of care, madicslly necessary, appropriate, and cost-sffective treatment of
mental disorders, and prevent hanm to patients.

ﬂnfoﬁcwhgprhcipluduﬂapﬂytonnbmlhodﬂnmnw:

1) We shall first advocats for nondisoriminatory coversge of all modical disordars
including mental fiiness (which includes substance abuss) for any medically necessary
treatnent under health care reform legisistion. Uniform bensfits in all fifty ststas for the
treatment of mantal fliness should assure universal coversge and should be equal to other
medical iinessss with respoact to doller limits (annuai and lifstime), deductibles,
coinsursncs, and stop-loss provisions. Rather than arbitrary limits on hospital davs or
outpatient visits, profassional standarsdc sheuld govern the intensity and duration of
trestment.

2) w.mm&wmd-mmm
all medicai ssrvicss, including mental heaith services, bassd on common criteria for
outcome and ussfuiness 10 pstients.

3) We shali reientiassiy pursus, at stats or federal leveis, non-discriminatory
catastophic coverage for patients with severs mental linesses, irraspective of the basic
definad banefit.

4) As the professional organization responsible for the Disgnostic and Statistical
Manual of Mental Disorders (DSM-III-R), we urge adoption of a definition of ssverity that is
bnudnotmlyondilm but aiso on other criteria, including duration, danger to life
(self or others), pain, imerfarence with functioning, and interference with amotional and
mnnldwdmcmmchﬂ&mmdaddm The definition should be applicabis, on a
cass by cass basis, 10 ssvere casas of both Axis | {(inciuding substance abuse) and Axis 1
mental disorders in childran, adolescents, and aduits, including the elderly.

§) Utiiization management shouid be no more stringent for mental Riness than for
other medical iinessas and should incorporats safeguards against clinically unreslistic,
insfficiarm, abusive or unathical review practices. A mechanism for impsrtial appeal of
decisions is essential. Utllization management procedures must protsot the physician-
patiant reistionship to avoid harm to the patient. The quality of care should be carefully
monitored in all payment systams, in a timely fashion.

6} ﬁwmmumhmaﬂuﬁwmm
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APA_Princinies of Hasith Care Reform - ozoe 2
7) Provision must bs made for approprists cominuing care for severs memai iliness.

8) We advocats accasg 1o individualized treatment in the most clinically appropriste
and cost-sfiective snvironmant Funding, therefore, shouid bs available for treatment in
the full continuum of scientificaliy-bassd psychiutric restment modaslities.

9) The APA is able 10 support budget targets which includs fair and sguitable

reimburssment for the disgnosia and treatiment of memal lliness. We opposs the
incorporstion of undsfined 'e!obdhadg‘tm'uuﬂofhﬂthmntmn.

10} Insurancs coverags must be unintsrrupted. Pre-existing liness must not be »
barrier 1o enroliment in heaith insurance coverage. Premiums shali bs community-rated
without refersncs to previous history of liness.

11) Wae sffiemn the historic principles underiying patient care: The praservation of
confidentiaiity, the privacy and seourity of sensitive personal information and the freedom
of patients 10 select their own physicians in organized systems of care.

12) Psatients shall be aliowed 10 comract for care at their own expense ounsids the
system.

anams3



370

Attachment B

American = Psychiatric ~ Association

1400 K Street, N.-W.,  Washington, D.C. 20005 - Telephone: (202) 682-6000

DISCUSSION DRAFT
*THE PATIENT PROTECTION IN UTILIZATION REVIEW
AND MANAGED CARE ACT"

- The atached proposed bill, "The Patient Protection in Utilization Review and
Managed Care Act,” is 8 staff-developed discussion draft. In response to the growing concem
among patients and heslth care providers about the problems associated with what is typically
unregulated utilization review and managed care. this draft biil was developed in an effort w initiate
physician member participation in the legislative process and respond to these problems. This draft
bill does not represent policy or proposed policy of this organization. As an amalgam of ideas for
addressing deficiencies in the utilization review process, it is a draft document for discussion and
debate.

SUMMARY: All non-hospital affiliated entities performing utilization review or managed care are
to be regulated through a certification/registration process under the state Secretary of Health and
the Commissioner of Insurance.

KEY PROVISIONS

© Requirement that private review agents provide patients and providers with its utilization
review or managed care plan, including review criteria, standards and procedures.

® No determination adverse to patient or provider vis-a-vis necessity or justification for any
hospital, medical or other heaith care service may be made without prior evaluation and
concurrence by a physician.

® Any determingtion resulting in denial of reimbursement or pre-certification must include
evaluation, findings and concurrence of physician trained in the relevant specialty.

® Prohibition of incentive or contingent fee arrangement based on the reduction of heaith
services.

[ Reqmremem of nondiscriminatory utilization review of treatment of medical/physical and
mental ilinesses.

® Private review entities must have policies and procedures 1o ensure compliance with state and
federal confidentiality laws, protecting medical records.

® Aggrieved patient or provider given the right to file a complaint alleging a reviewer’s failure
to comply with requirements of law and/or regulations. Judicial sppesal available.
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American  Psychiatric  Association
1400 K Street, N.W.,  Washington, D.C. 20005 < Telephone: (202) 682-6000

DISCUSSION DRAFT

STATEOF ____
LEGISLATIVE ASSEMBLY
BILLNO. ____

AN ACT TO PROVIDE FOR THE PROTECTION OF PATIENTS’ HEALTH CARE
MADE AVAILABLE THROUGH PRIVATE UTILIZATION REVIEW AGENTS AND
MANAGED CARE SYSTEMS BY A CERTIFICATION PROCESS AND PUBLIC
DISCLOSURE OF CERTAIN INFORMATION ABOUT THEIR ACTIVITIES,

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF THE STATE OF
Section 1. Short title.
ThisAanuybecitedls'TMPnieumwedoninUﬁﬁuﬁoaniewmdeeane

Act,” hereinafter "the Act.”

Section 2. Purpases.
mlezislaﬁveAnemblyhaebyﬁndnnddedaresﬂmﬂnpurmesofdﬁsAamm:
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(A) Promote the delivery of quality health care in a cost effective manner;

(B) Foster greater coordination between health care providers, third-party payors and others

who conduct utilization review and managed care activities;

(C) Protect patients, employers and health care providers by ensuring that private review agents
are qualified to perform utilizahon review and managed care activities and to make informed

decisions on the appropriateness of medical care.

(D) Protect patients’ health care interests through public access to the criteria and standards

used in utilization review and managed care activities;

(E) Ensure the confidentialitv of patients’ medical records in the utilization revisw and managed

care activities in accordance with applicable state and local laws: and

(F) Provide for nondiscriminatory utilization review of treatments for all illnesses, without

regard to whetner an iliness is classified as medical/physical or mental.

Section 3. Definitions.

For purposes of this Act:

(A) “Certificate” means a certificate of registration granted by the Secretary o a private review
agent.
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(B) "Commissioner” means the Commissioner of Insurance.

(C) "Health care provider® means any person, corporation, facility or institution licensed by
this state to provide health care services, including but not limited to a physician, hospital ar
other health care facility, dentist, nurse, optometrist, podiatrist, physical therapist or
psychologist, and officer, emgloyee or agent of such provider acting in the course and scope of

employment or agency related tc health care services;

(D) "Health care services” means acts of diagnosis, treatment, medical evaluation or advice or

such other acts as may be permissible under the health care licensing stannes of this state;

(E) "Physician™ means a person licensed to practice medicine in all of its branches;

(F) "Private Review Agent” means a nonhospital-affiliated person or entity performing
utilization review or managed care that is either affiliated with, under contract with, or acting on
behalf of:

(1) A business entity in this state; or

(2) A third party that provides or administers hospital, medical or other health care
benefits to citizens of this state, including a heaith insurer, nonprofit health service pian, health
insurance service organization, health maintenance organization or preferred provider

organization authorized to offer health insurance policies or contracts in this state;



374
(G) "Secretary” means the Secretary of Healtu.

(H) "Utilization review" or "managed care” means a system for reviewing the appropriate and
efficient Mof hospitai, medical or other health care services given or pronosed to be
given to a patient or group of patients for the purpose of recommending or determining whether
such services should be reimbursed, covered or provided by an insurer, plan or other entity or

person;

(N "Utilization Review Plan® means a description of the criteria, standards and procedures

governing utilization review or managed care activities performed by a private review agent.
Section 4. Certification of Private Review Agents.

(A) A private review agent who approves or denies payment. or who recommends approval or
denial of payment for hospital or medical services, or whose review results in approval or deaial
of payment for hospital or medical services on a case by case basis, may not conduct utilization
review or managed care in this state unless the Secretary has gramed the private review agent a

certificate;

(B) The Secretary shall issuz a cenificate to an applicant who has met all

the requirements of this Act and all applicable regulations of the Secretary;
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(C) The Secretary may delegate the authority to issue a certificate to the Commissioner for any
health insurer, nonprofit health secvice plan or health maintenance organization or other third
party regulated by the insurance laws of this state that meets the requirements of this Act and all

applicable regulations of the Secretary;

(D) A certificate issued under this Act is not transferable;

(E) The Secretary shall adopt regulations to implement the provisions of this Act. No later than

one year after the effective date of this Act the Secretary shall adapt regulations establishing:

(1) The requirement that the private review agent provide patients and
providers with its utilization review or managed care plan including the specific review criteria
and standards, procedures and methods to be used in evaluating proposed or delivered hospital,
medical or other health care services;

(2) The requirement that no determination adverse to a patient or to any affected health
carce provider shall be made on any question relating to the necessity or justification for any form
of hospital, medical or other health care services without prior evaluation and concurrence in the

adverse determination by a physician;

‘(3) The requirement that any determination regarding hospital, medical or other health
care services rendered or to be rendered to a patient which may result in a denial of third-party

reimbursement or a denial of pre-centification for that service shall inciude the evaluation,
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findings, and concurrence of a p.ysician trained and experienced in the relevant specialty or
subspecialty to make 2 final determination that care rendered or to be rendered was. is, or may

be medically inappropriate;

(4) The circumstancss, if any, under which utilization review may be delegated to a

hospital utilization review program;

(5) The provisions by which patients, physicians or hospitals may seek prompt
reconsideration by or appeal to an independent pane! of physicians of adverse decisions by the

private review agent;

(6} The type, qualifications and number of personnel required to perform

utilization review or managed care;

(7) The requirement that no determination that care rendered or o be
rendered is medically inappropriate shall be made until an appropriately qualified review or
managed care physician has spoken to the patient’s attending physician concerning such medical

care;

(8) The requirement that any determination that care rendered or to be
rendered is medically inappropriate shall include the written evaluation and findings of the

reviewing or managed care physician;
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(9) The requirement that a representative of the private review agent is reasonably
accessible 10 patients, patient’s family, and providers at least five days a week during normal
business hours and that payment may not be denied for treatment rendered during a period when

the review agent is not available;

(10) The policies and procedures to ensurc that all applicable state and

federal laws to protect the confidentiality of individual medical records are followed;

(11) The requirement that no private review agent be permitted to enter a
hospital to interview 2 patient uniess approved in advance by the patient’s attending physician and

that the attending physician or a designee be entitled to attend the interview; and

(12) The prohibition of a contract provision between the private review agent and a
business entity or third-party payor in which payment to the private review agent includes an
incentive or contingent fee arrangement based on the reduction of health care services, reduction
of length of stay, reduction of treatment, or treatment setting selected.

(13) The requirement that there be nondiscriminatory utilization review of wreatment for
all ilinesses. without regard to whether an iliness is classified as medical/physical or mental.
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Section 5. Application for Certification.

(A) An applicant for a certificate shall:

(1) Submit an application to the Secretary; and
(2) Pay to the Secretary the application fee established by the Secretary through

regulation.

(B) The application shall:
(1) Be on a form and accompanied by any supporting documentztion that the Secretary
requires; and

(2) Be signed and verified by the applicant.

(C) The application fees required under subsection (A)(2) of this section or section 6 of this Act
shall be sufficient to pay for the administrative costs of the certificate program and any other

costs associated with carrying our the provisions of this Act.

(D) As part of the applicatior,, the private review agent shall submit information required by the

Secretary, including but not limited to:

(1) A utilization review or managed care plan that includes specific review or managed
care standards, criteria and procedures to be used in evaluating delivered or proposed hospital,
medical or other health care services, and the citations to the scientific literature relied upon in

establishing such standards, criteria and procedures.
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(2) The policies and procedures to easure thax all applicable state and federal laws to
protect the confidentiality of individual medical records are followed;

(3) A copy of the materials designed to inform applicable patients and providers of the

requirements of the utilization review or managed care plan; and

(4) A list of the third-party payors and business entities for which the private review agent
is performing utilizaticn review or managed care in this state and a brief description of the
services it is providing for each client, and a statement regarding whether the payment system for
such services contains an incentive or contingent fee arrangement.

Section 6. Renewal of Certification.

(A) A centificate expires on the second anniversary of its effective date unless the certificate is

renewed for a two-year term as provided in this section.

(B) Before the centification expires, a certification may be renewed for an additional two-year

term if the applicant;

(1) Otherwise is entitled to the certificate;

(2) Pays to the Secrerary the renewal fee set by the secretary through regulation; and
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(3) Submits to the Secretary:

a. A renewal application on the form that the Secretary requires, including a list
of all complaints made to the private review agency by patients or providers and a description of

how such complaints were retolved; and

b. Satisfactory evidence of compliance with any requirements under this Act for

certificate renewal.
(C) If the requirements of this section are met, the Secretary shall renew a certificate.

(D) The Secretary may delegate to the Commissioner the authority to renew a certificate to any
health insurer, nonprofit health service pian, health maintenance organization or other third party
regulated under the insurance laws of this state that meets the requirements of the Act ang all

applicable regulations of ths Secretary.
Section 7. Denial/Revocation Of Certification.
(A) The Secretary shall deny a centificate to any private review ;gent whose application fails to:
(1) Provide information required by the Act and regulations adopted pursuant to ths Act;

(2) Provide satisfactory assurance of the ability to comply with the Act and regulations

adopted pursuant to the Act; or

10
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(3) Demonstrate the availability of a sufficient number of qualified health professionals

supported and supervised by apprupriate physicians tc carry out the utilization review activities.

(B) The Secretary may revoke a certificate if the holder does not comply with performance
assurances under this section, violates any provision of this Act, or violates any regulation
adopted pursuant to the Act.

(C) The following procedural requirements shall govern ths denial or revocation of a certificate:

(1) Before denying or revoking a certificate under this section, the Secretary shall provide
the zpplicant or certificate holder with reasonable time to supply additional information
demonstrating compliance with the requirements of this Act and the opportunity to request a
hearing.

(2) If an applicant or certificate holder requests a hearing, the Secretary shall send a
hearing notice by certified mail, return receipt requested, at least 30 days before the hearing.

(3) The Secretary shall hold the hearing in accordance with the procedures set forth under

[relevant state law].

(D) Any aggrieved patient or provider may file a complaint with the Secretary alleging that a
private review agent is not in compliance with this Act or the regulations issued thereunder and
requesting that the Secretary revoke the certificate of such private review agent or require that
such agent comply with the Act and/or regulations. The Secretary’s decision with respect

to such complaint shall be subject to judicial review upon appeal by the patient, provider or

11
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private review agent. If the Secretary fails to render a decision upon a complaint brought by a
patient or provider within ninety (90) days, the patient or provider shall have the right to bring a
judicial action to compel the Secretary to revoke the certificate of the private review agent or to

require the private review agent to comply with the Act and/or regulations.

(E) Nothing in this section shali bz deemed to deprive a patient or provider of any other cause

of action available under state law.

Section 8. Waiver of Certification.

The Secretary may waive the requirements of this Act for a privatz review agent that operates

solely under contract with the federal government for utilization review of patients eligible for

hospital services under Title XVIII of the Social Security Act, Title XIX of the Social Security

Act and the Civilian Health and Medical Program of the Uniformed Services (CHAMPUS).

Section 9. Reporting Requirements.

The Secretary shall establish rcporting requirements to:

(A) Evaluate the effectiveness of private review agents; and

(B) Determine if the utilization review or managed care programs are in compliance with the

provisions of this Act and applicable regulations.

12
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Section 10. Coafidentiality.

A private review agent may not disclose or publish individual medical records or any other
confidential medical information obtained in the performance of utilization review or managed
care activities.

Section 11. Penalty for Violation.

A person who violates any provision of this Act or any regulation adopted under this Act or
who submits any false information in an application required by this Act is guilty of a
misdemeanor and on conviction is subject to a penalty not exceeding $5,000 [or penalty under
relevant state law for submission of false information]. Each day 2 violation is continued after

the first conviction is a separate offense.
Section 12. Appeal by Aggrieved Party.

(A)AnypenonaggﬁevedbyaﬁnaldecisionofﬂwSmryinaconwedcasemdenhisAct
may take a direct judicial appeal.

(B) The appeal shall be made as provided for the judicial review of final decisions under
[relevant state law].

13
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Section 13. Annual Report.

.

The Secretary shall issue an annual report to the Governor and the legislature concerning the
conduct of utilization review and managed care in the state. Such report shall include: a
description of utilization and 1nanaged care programs and the services they provide; the type of
criteria and standards used to perform utilization and managed care review; the feasibility of
adopting uniform criteria and standards for one or more aspects of utilization and
managed care review; an analysis of complaints fiied against private review agents by patients or
providers; and, an evaluation of the impact of utilization review and managed care prugrams on

patient access to care.

Section 14. Effective Date.

This Act shall take effect January 1, 19___ .

14
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10/10/98

Commaonts of James k. Colvard to the House Commitioe on Governmont Reform apd
Oversight's Subcommittae on Civil Service:

Members of the Subcommitice:

1 am plcased to havo this opportunity to share my views on Civil Service Roforin with you.
In your letter inviting me to testify you ask that I chare my perspoctive ou federal
personnel laws and procedures and recommend any reforme of current Iaw that 1 deem
edvisable. While 1 regret that I can not be ot the hearing to present my viewe directly |
sppreciste the opportunity to submit them for the record. My pecspoctivo is that of a
person who was a carcer civil servant for approximately thirty years and who managed
within that sysiem for roughly twenty flve years. I had the good fortune to end my federal
career as the Deputy Director of OPM where 1 worked for the very able Constance
Hornor. Thus | havo soon fedoral civil sorvico laws as one to whom they were applied, one
who was applying them and one who was oversecing their application. It will not surprise

you to jearn that | have formed some very strong opmions on the subject ot tederal civil
service laws and regulations.

Let mo summarizo my views: today's civil service laws and regulations ail to give tho kinc
manager 1. saflicient discretion 10 act in managing their workforce 2. sufficlent flexibility
to most effectively utilize their workforce 3. timely decigions in both the distributive

justice and corrective justice aspects of the system and 4. make it difficult to hold Fne
managers accountable for their actions.

In terms of discretion and flexility, one of the biggest problems is the current
classification system. The system was dosigned in 1923 and modified in.the 1930's and it
reflects the thinking of Scientific Management prevalent at the tum of the century. It
served the country well when it was designed and indeed set a standard for the nation It
was designod to ovarooms the excesees of arbitrary decisions under the spoils systom by
making the system so impersonal that the exercise of discretion became extremely difficuk.
1t achieved #s objective. With the accretion of regulations over the intorvening years the
system transceaded its original purpose and became an unaccountable administrative
tyrant. The single act that would do most to improve the responsiveness md effoctiveness
of the civil service system would be to allow agencies 10 apply the pay banding system like
the one alrcady proven by years of application at two Navy laboratories. The curreat
sysiem allows the manages to be precisely wrong, the band system allows him or her 10 be
roughly right. While the system does not establish overall pay level for civil servants, that
is the purview of the Congress, it allows flexibility in adjusting individual pay within the
Congressionally sct boundarics. )t also makos tho pay sctting proocss tho responsibility of
the line manager directly. With ite reduced aumber of occnpational groups and levels of
work # glves the line manager greater discretion and flexibility in utilizing their
workforce. This can be particularly useful during downsizings. The current classification
system represents barriers to good management, the pay banding system establishes
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bounds within which managers may act. This replacement of barriers wih responsible
boundaries would make a major inprovement in the line manager’s ubility to do hiy vr her
job. It is unconscionsblo to have available a proven bitier way tv du fedwal persormed
olassification and not allaw the agencica to usc it. When Twas the Deputy at OPM 1 was
struck by the itony of the fact that the GAO applied the pay banding system to their
sgency but would not recommend that other foderal agencics bo allowod to apply it ‘There
is much morc 1 could say about the pay banding system, but there is not time here 1o say
. There is detailed mformation available on the system froro work that has been done at
the National Acadenry of Public Adwlulstistion by Frank Cipolla and vthens wurkiug with

sn exiensive number of federal agencios. Those inlerested in the subject T commend the
NAPA work to you. .

The usc of Full Time Equivalems (FTE) is another major impediment to effective
workforce management. This focus on hady count puts a premium on numbers of federa)
craployecs when the focus should be on overall cost of providing a nceded and suthorized
public servive. In nuwaging a fxderul laboratory with 8 large number of bighly educated
and capable scientists I found it 1empting to use my scarce billets-the Navy term for F11:-
to hire more Phd's rather than the secretaries 1 really ncoded to support the scientists I
slready had. This focug an numbers rather than the efficlency of work execution also
supports the classification process which teads to grade positions higher the greater the
number of people working for yuu. With a puy bunding system and management controls
based on payroll the manager has reason to pay much more attention to the productivity of
his or her employees and the proper mix of their workforce,

Another critical area in which the linc manager has no discretion rclates to optional
retirement. Cusrently, when u [ederal easployee reachces certaln combinations of age and
service he or she may exercise their option and retire. The most common combination is -
age 35 with 30 years of service. To be fully effective this option should work both ways.
Today. the line manager can not call an employee wha is eligible for optional retirement
and exercisc that option. Indeed, if they call the employee in and cven suggest retirement
thc manager may be chargod with age discriminativn. ‘Thore wure 1umy metances in my
carcer where it would have been very much to the advantage of the organization for me as
& managor to exercise the option and retire an individual. There were also many iustances
when it was highly desirable that an individual who had reached the options! retirement
age stay on in the organization because they continued to be highly productive.Such an
option in the hands of nmungcwut woukd dramaticaily improve hiis or her abilky to
eftectively and fairly deal with downsizings by retaining the proper mix of employees
gather than using the curreat rules and flushing the youngest and most currcatly educated
out of the systens. The charge against sach an approach will be age discrimination, but the
fact that many people who have reached optional retircmont age will be asked to stay on
the job will make this & specious srguwcut. )t will also huve 8 saintary cffect in that
individuals who are asked to stay on past optional retirement age will know that
management troly wants them because they have the option to let them go. Purther, it will
cauRe SIMPiayss Ln pay mare atteation to thelr curreacy of education and productivity in
the later siages of their career-which is good for both the individual or the organization.
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1o terms of timeliness, there arc sovera! areus that could be discussed, but T will meation
qnly two. Under the current system, position classitication can take an mordinate length of
time to complete. This would be remedicd under the pay banding system where pasition
descriptions can be writlcu in 8 fow hours by line menagers because they are doscribing the
level of wurk in common sense language rather than crefing it in administrative vode
designed to mect some abstract standard. However, the most debilitating impact of lack of
timeliness is in the area of processing gricvanves. The problem is that there are (00 many
levels of appeal which makes the piocess much too long Neither party is well served by
such & slow to act system ‘The law should be changed 10 allow one level of apposl above

the peraun againgt whom the complaint is lodged with rights to civil court betng the next
courso of action.

Tfthe system is deccntralized and line managers are given discretion and flexibility-and
deocutralization does not guarantce discretion and flexibility-then it is critical thut fine
managers be beld accountable for excrcising this discretion. Authority and acoountability
come bhest within 2 system that lay people can undarstand which comes from sysiem
simplification, such ac pay banding. Under the current system, decislons require the advice
or specially trained pcople who bevviw defacto the decision makers. Thus the process
becomes diffuse und administrative and one can not hold an administrative directive or
process accountable, hence the unaccountable tyranny of admindtrative systems. If the
system is modified and simplified 10 the poiat that individuals- who can be held
accountable- have power then they must be held accountable. A simplified system makes it
poasible to know who made a decision, but it will not automatically hold them
accountable. Accountability comes from the top down starting with the Office Of
Personnel Mansgoment (OPM) and fowing down through the chain-of-command of the
federal agencies. 1listorically, the civili side of government hac done keas well in holding
wdividusls accountable than has the military. The military also duey suuch better n glving
their people authority. Pedhaps we can leari from them in both thesc areas.

1 appreciate the opportunity to provide this input to your deliberatians My vocation is
public service, primarily the Cederal civil sarvice. I fared wall in the systom and was
treatod exoeptionally well by it. 1 feel I could have perfoswod cven berter if the sysiom had
supported nx ather than oftea requiring me 10 spend valuable time tiguring aut ways Lo
Tegally get around f1. Current laws reflect distrust of fedecal employccs. Bﬁcnm;y in any
organization, public or private. comes from having discretion ta aot at ol levels in the
organization. That discretion can oaly be granted if czuployeen are trusted and our civil
sarvice laws neod 1o be changed to chow much trust.
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American Commerce & Trade Corporation
1319 Vincent Place ® McLean, Virginia 22201 USA
Tel: (703) 356-1526 o Fax: (703) 847-2016
Please respond to Richmond Office: Tel: (804) 644-7562 o Fax (804) 644-7562

November 14, 1995

The Honorable John L. Mica
Chairman, Civil Service Subcommittee
Committee on Government Reform and Oversight
U.S. House of Representatives

2157 Rayburm House Office Building
Washington, D.C. 20515-6143

Dear John:

1 appreciated the opportunity to provide you the benefit of my experience at the October
13 hearing on civil service reform, and am pleased to respond to the further questions you
posed in your letter of November 3.

Question 1. Your testimony described “work rules and peer pressure that prohibit
employees from working extra hours” as tying the hands of people who want to
accomplish more. Can you elaborate on this?

My iminediate experience had involved working for Congress. For ten years I and my
peers routinely put in 12 to 16 hour days, with much weekend and holiday work. When I
went to the Dept. of Agriculture I found that it was very difficult to find people after 4:30
PM. Very senior people were often avzilable until 5:00 or 5:30 PM, and would stay until
6:00 PM for a conference if asked in advance. But on balance there is a culture of clock
watching from top to bottom that makes a noticeable impression on people not used to
such attitudes. I recall that a number of civil servants who seemed to want to accomplish
more than is possible in an 8-hour day seemed as frustrated as I about a clock watching
sttitude. Yet, if they operated in a way in which they insisted upon timely performance
from their peers and associates, or just created a lot of activity which required others to
put in extra time to support their efforts, it is my recollection that they subjected
themselves to whining, whispering, complaining and generally being regarded as trouble
makers.

It is my recollection that to protect themselves from both the success of the vigorous and
the whining, surliness and filing of official complaints by clock watchers, the senior
bureaucrats have written work rules that discourage vigorous performance by civil
without reference to the clock, but this is truly exceptional.
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My counsel is that you catalogue and assess Agency work rules. Also, you might review
internal complaints made by individuals about alleged violation of work rules by others to
determine patterns of behavior that might be useful in further analysis. You should
consider careful attention to the agreements arrived at in resolution of such disputes. It is
my suspicion that you will detect pattems in which the professional clock watchers harass
people who expect more earnest efforts.

Question 2. [sn’t the practice in the private sector to allow greater flexibility in work
schedules?

Flexible work schedules are a great idea — as long as they are used for the benefit of the
organization. Often they make good sense in optimizing the efficiency of employees by
accommodating personal schedules — when it is demonstrated not to create ineficiency
and reduced productivity. However, bureaucracies in government or business try to run
the organization for the benefit of themseives. Leaders and managers must make sure that
all management tools are tied to improvements in productivity. It is my impression that
the problem with civil service flexibility work rules is that they become a virtual
entitlement which must be offered to most and denied to few.

Questions 3 & 4. You describe the flexible work week as an obstacle that limits the
effective business week to a Tuesday-Thursday period. How large a problem is this? Are
entire agencies working under such flexible schedules? Is the scheduling of flex-time so
rigid that it deprives managers of essential personnel?

My experience in the flexible work week (working 9 days out of every 10) was limited to
SES and other top-level executives. My recollection is that both my Agencies at USDA
(Forest Service and Soil Conservation Service) offered this option to such executives. 1
recall countless situations in which it took weeks to have meetings to come to closure on
policy issues because this key person or that key person was not availsble — either because
they were away on their comp day off or were on travel during the Tuesday - Thursday
period. In my experience in Congress and the private sector senior executives don’t get
comp time, because it is extraordinarily inefficient when major decision makers can’t be
found. I regarded the situation as one of the most maddening aspects of my work with the
bureaucracy at USDA.

It is my considered guess that if the de facto or de jure entitlement to flex time were
removed, if it was approved only as an exception to meet the special requirements of an
unusual personal situation, that the federal work force could be reduced by 10%.
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Question 5. How do private businesses accommodate “flex time” or other schedule
changes? Is there any reason government could not manage its “flex time " better under
current law?

In my experience, private businesses (of less than 25 people who do not come under
federal regulations that otherwise may control their operations) are eager to use flex time
on an as-needed basis. Of course, fairness and evenhandedness in such matters is essential
for employee morale and productivity. Most small businesses would terminate an
employee who abused or tried to force management to provide flex time as an entitlement.
As a practical matter this “fail-safe” is not available to managers of government
employees. It seems to me that it could certainly be better managed than it was during my
time at USDA, but it also seems that the law and/or regulations in force would need to be
changed to reduce the entitlement nature of this important management tool.

Question 6. Would you recommend repeal of authority to establish flexible rules?

No. Flex time can be a valuable management tool. I do recommend that Congress
carefully review flex time work rules to assure they do not operate as entitlements.

Question 7. You recommended adopting “streamlined, practical, and effective means
whereby civil servants ... who do not meet rigoross standards for performance may be
terminated. Do you find any particular parts of the appeals process more of an
impediment 10 effective operations than others?

I am not competent to provide much counsel here. My recollection is that senior
executives lived in constant apprehension about employees filing complaints and appeals
of virtually any and every persomnel action that did not suit them. If people aren’t happy
in their employment, they should resign, or be terminated, just like they would in private
business.

By the same token, managers who engage in inappropriate behavior should be held
personally liable for damages. When serious abuse of employees occurs, why should the
taxpayers bear the burden. It is my impression that federal managers often award large
sums to settle complaint cases, turning the whole process into something of a cottage
industry for retired federal personnel officers. If managers knew that truly inappropriate
behavior on their part would have personal consequences (personal payment of
settlements, demotion, termination, etc.) it would improve their attention to detail and
their competence.
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Question 8. What parts of the current system would you eliminate?

The idea of a whole system of Administrative Law Judges (who insist upon being called
“Judge” like they were really part of the regular judicial branch) seems pathetic and
ludicrous. I am not reafly competent to address this subject, but strongly recommend a
thorough review of the entire system of appeals with an eye toward reducing opportunities
for appeal on frivolous and technical complaints. The authority of Agencies to negotiate
settlements is very unsatisfactory in my experience. Reforming civil service laws to
eliminate the practice of a virtual entitlement to perpetual federal employment would solve
much of the problem. People unhappy in the workplace would either resign or be
terminated for the good of the organization. Then the highly stylized system of appeals
would simply pass away, with appeals being limited to truly serious instances of
inappropriate behavior by management.

Question 9. Are there parts of the appeals process you would retain?

I am not competent to advise. Of course, every organization needs practical and
evenhanded systems where individuals may seek redress short of resignation or
termination. Ultimately, this is a management question. If the manager does not maintain
effective morale, he or she will fail in a wide range of areas. Providing guidance to
managers as to how to provide an effective appeals/redress process is important to them
and to the employees they are charged to manage.

Authority for top management to remove sub-managers who are promoted to manage
others as a function of time in grade rather than their manageria! skills can cause serious
employee problems. But to create an elaborate system of appeals to provide redress begs
the question as to why the current perpetual entailment to-employment causes them to be
put in such positions in the first place.

Question 10. Some people contend that the process associated with Senate confirmation
already involves too many afficials, and that greater accountability could be achieve by
confirming fewer appointees and holding Secretaries and Undersecretaries more
accourtable for their performance. Couldn't Congress exercise more oversight if the
Senate, at minimum, were devoting less time to confirmation of relatively minar officials?

The key is effective acoountability for individual performance. Yes, Senate confirmation
can be limited to Secretaries, Deputy, Under- and Assistant Secretaries. But each
confirmed official should have the resources and opportunity to appoint (hire) a team of
managers and specialists to help him or her in assuring that Agencies accomplish
Department goals and objectives. In my experience, human resources available to the sub-
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cabinet were not sufficient to enable them to exercise effective management of Agency
policies and personnel procedures.

I do not believe it is a good idea for Congress to become involved in day to day
management of Departments and Agencies. The Congressional role is most effective
when it exercises its authority to establish broad policy direction through authorizations
and appropriations. Congress should operate as a board of directors on policy matters,
being careful not to become a sort of supernumerary CEO.

However, it is very important for Congress to constantly challenge the assumptions and
rationale for particular policies, and to insist upon establishment of measurable
performance goals, with regular oversight to assess progress. I would agree that
proforma confirmation procedures do not accomplish as much as would a conscientious
program of performance based oversight activities.

I suggest that every Department and sub-cabinet official confirmed by the Senate be
required by Congress to provide bi-annual performance reports on the activities of his
Secretariat to Congress. Enclosed here are three examples:

Jmuaryl989
2. Office of the Assistant Secretary, A National Program for Soil and Water
MM,USDA, Wuhmgton,DC Iammy 1989
3. U.S. Forest Service, A Rex X £ esources F y
JMMUSDA,WMM.DC Jﬂylm

I supervised the preparation of these reports for my Secretariat in 1986 through 1989,
because I wanted to communicate to my Agencies that I am dedicated to the principles of
individual and Agency accountability for specific, measurable performance. I submit these
reports for your consideration as useful models. These are not puff-pieces, not publicity
documents. They are serious working papers that identify our stated goals and objectives
with a frank evaluation of our successes and disappointments. If Congressional
committees would insist on such strategic planning and evaluation reports from Agencies
under their respective jurisdictions on a bi-annual basis, it would do much to focus the
attention of political appointees and civil servants of accountability for specific,
measurable performance — and away from the process orientation of any bureaucracy,
public or private.

1 should point out, as identified in these reports, that some of the major shortcomings in
effective focus on measurable outputs and increased productivity and efficiency were the
result of Congressional direction. An example is the situation in which Congress forced us
to use a land acquisition procedure and strategy that resulted in costs of some $900 per
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acre, compared to the $50 per acre cost the Forest Service could have used to meet policy
goals of reducing National Forest inholdings. So, Congress, too will be challenged by
such reports and assessments.

Question 11. Wouldn't the elimination of confirmation procedures for lower-level
officials actually make them more accountable to their immediate supervisors?

In my experience, no. Senate confirmation provides authority and conveys with it a sense
that subordinates are accountable to that person in his or her own authority provided by
Congress, not just through another person. Senate confirmation should not be
indiscriminate. It should be a big deal. Of course, the Cabinet Secretaries and the
President can and should always retain the power to appoint and remove sub-cabinet
people. Congress should be most keen to hold the President and Secretaries accountable
for the performance of the Departments.

Question 12. Could problems arise from involving too many political officials in the
appointment of civil service personnel? And, how would you guard against
“politicization”™ of the career service?

Yes, problems can arise this way. But other problems exist because political officials (i.e.,
non-civil service executive branch employees) cannot exercise effective direction over
bureaucracies.

The best way to guard against politicization of the career service is to provide in law
stringent restrictions on partisan political activity by civil servants and even stronger
penalties for coercion of civil servants to engage in partisan political activity.

Question 13. What difference would it have made in managing either of the agencies
you discussed if you had authority to hire additional political appointees?

1 would have had more opportunities to conduct internal oversight of policy and
management issues. Bureaucracies are self-promoting by definition, always seeking to
expand their mission and resources under their control. I had little choice but to take
much of what was presented to me at face value because I didn’t have resources to
challenge or evaluate enough of the information provided to me.
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Question 14. What specific functions would you have these political appointees perform
that could not be performed by career civil servants?

Agency performance oversight, agency personnel and organizational initiatives, and
controversial policy initiatives.

It is not reasonable to expect career civil servants assigned to the office of the Assistant
Secretary to engage in oversight or policy activities in which key people in the Agencies
may believe is not in the best interest of the Agency. Itwogd,d,qg,oy,thei:cm.

I had great confidence in the technical and professional competence of the SES officials
with whom I dealt, and I believe they were conscientious in wanting to accomplish good
things — but above all they were Organization Men (few women then). Because I liked
and cared for most of these people, I was always extremely reluctant to jeopardize
individuals® careers by asking them to undertake activities which their peers and those to
whom they were subordinate might not approve. A half-dozen top notch policy analysists
and suppont staff independent of the Agencies but accountable to me or the Secretary
would have resulted in more effective policies and greater implementation of management
for performance.

I trust you will find these observations drawn from my experience helpful to you and the
Committee.

With kindest personal regards.

Sincerel

'y’
o S Aot

ORGE S. DUNLOP \&
Vice President

Enclosures



