COAL INDUSTRY RETIREE HEALTH BENEFIT ACT
OF 1992

HEARING

BEFORE THE

SUBCOMMITTEE ON OVERSIGHT

OF THE

COMMITTEE ON WAYS AND MEANS
HOUSE OF REPRESENTATIVES

ONE HUNDRED FOURTH CONGRESS
FIRST SESSION

JUNE 22, 1995

Serial 104-67

Printed for the use of the Committee on Ways and Means

&

U.S. GOVERNMENT PRINTING OFFICE
36420 CC WASHINGTON : 1997

For sale by the U.S. Government Printing Office
Superintendent of Ix Ce ional Sales Office, Washington, DC 20402

B!

ISBN 0-16-054257-X




COMMITTEE ON WAYS AND MEANS
BILL ARCHER, Texas, Chairman

PHILIP M. CRANE, Illinois SAM M. GIBBONS, Florida

BILL THOMAS, California CHARLES B. RANGEL, New York
E. CLAY SHAW, JR., Florida FORTNEY PETE STARK, California
NANCY L. JOHNSON, Connecticut ANDY JACOBS, JrR., Indiana

JIM BUNNING, Kentucky HAROLD E. FORD, Tennessee
AMO HOUGHTON, New York ROBERT T. MATSUI, California
WALLY HERGER, California BARBARA B. KENNELLY, Connecticut
JIM McCRERY, Louisiana WILLIAM J. COYNE, Pennsylvania
MEL HANCOCK, Missouri SANDER M. LEVIN, Michigan
DAVE CAMP, Michigan BENJAMIN L. CARDIN, Maryland
JIM RAMSTAD, Minnesota JIM MCDERMOTT, Washington
DICK ZIMMER, New Jersey GERALD D. KLECZKA, Wisconsin
JIM NUSSLE, Iowa JOHN LEWIS, Georgia

SAM JOHNSON, Texas L.F. PAYNE, Virginia

JENNIFER DUNN, Washington RICHARD E. NEAL, Massachusetts

MAC COLLINS, Georgia

ROB PORTMAN, Ohio

PHILIP S. ENGLISH, Pennsylvania
JOHN ENSIGN, Nevada

JON CHRISTENSEN, Nebraska

PHILLIP D. MOSELEY, Chief of Staff
JANICE MAYS, Minority Chief Counsel

SUBCOMMITTEE ON OVERSIGHT
NANCY L. JOHNSON, Connecticut, Chairman

WALLY HERGER, California ROBERT T. MATSUI, California
MEL HANCOCK, Missouri SANDER M. LEVIN, Michigan
SAM JOHNSON, Texas BENJAMIN L. CARDIN, Maryland
ROB PORTMAN, Ohio JIM McDERMOTT, Washington

JIM RAMSTAD, Minnesota
DICK ZIMMER, New Jersey

(In



CONTENTS

Advisory of June 7, 1995, announcing the hearing ........ccccoccenivrccvrnnncnccnininnne

WITNESSES

Dg Department of Treasury, Michael B. Thornton, Deputy Tax Legislative
OUTIS] ..eeeieiiireeeicaierererreecorseecereeaasonecrstaesamgesaanerssersstesssnnnsssssses absnnnssssbonssssssnress
Internal Revenue Service, Phil Brand, Chief Compliance Officer ..........cccccere.ee.
Social Security Administration, Lawrence H. Thompson, Ph.D., Deputy Com-
missioner; accompanied by Marilyn G. O’Connell, Deputy Associate Com-
missioner for Program Benefits Policy ......ccc.corvvrsimmeriinrinciniiiiniiie s

Anker Energy Corp., Morgantown, WV, John Faltis ........cc.ccccceniminiiinininnnnncns
Best, Rhys, Lone Star Steel .........cccooviiiniivnininnncas .
Bituminous Coal Operators of America, Chris Farrand
Buchanan County Coal Co., Cincinnati, OH, Suzanne Gerwin .........c.ccoeceenens
Chsenmlvvgth, Jim, Lone Star Steel Co., Dallas TX.; and Rhys Best Lone Star

[ B+ S OO UT TR
Crl?sb):i, Russell U., United Mine Workers of America, Health and Retirement

UIIAS covveevrieiieciieertreeiteeereeeeeeseeeersesseesstsasseesstessaessseiataenssnesnseesneessssansesssasarsneasase
Davon Inc., Columbus, OH, John B. Patton .........ccccceceneveneneae
Eastern Enterprises, Weston, MA, J. Atwood (Woody) Ives ..
Ernst & Young, L.L.P., Jack Ladley ........ccccorueerrmrcecniverenicnnne
Faltis, John, Anker Energy Corp., Morgantown, WV __....
Farrand, Chris, Bituminous Coal Operators of America .
Gathers, Jeffrey L., Towers Perrin, Cleveland, OH ...................
Gerwin, Suzanne, Buchanan County Coal Co., Cincinnati, OH ..
Henley, R. Page, Jr., Westmoreland Coal Co., Philadelphia, PA .................
Ives, J. Atwood (Woody), Eastern Enterprises, Weston, MA, attachment ...
Kindig, Karl K., The Pittston Coal Co., Stamford, CT ..........c.cccenrninnnns
Ladley, Jack, Ernst & Young, LLP. .o
Law, Alan T., Mountain Laurel Resources Co., Mount Hope, WV ..
Lone Star Steel Co., Dallas, TX, Jim Chenoweth and Rhys Best ....
Miercort, Clifford R., North American Coal Corp., Dallas, TX .
Mountain Laurel Resources Co., Mt. Hope, WV, Alan Law, .
North American Coal Corp., Dallas, TX, Ciifford R. Miercort ..
Patton, John B., Davon, Inc., Columbus, OH ............ccecvvieennnene
Pittston Coal Co., Karl K. Kindig, Stamford, CT ........c...ccoveneene
Templeton Coal Co., Terre Haute, IN, Thomas E. Templeton ..
Towers Perrin, Cleveland, OH, Jeffrey L. Gathers ....................
United Mine Workers of America, Richard L. Trumka, ........ccccoevreniiciciiencnnnnnnen.
U%teg Mgne Workers of America, Health and Retirement funds, Russell

cCTOSDY, wovvreeriricriie e reeetrstesee et se s ettt e e b e e s e e a s ae e
Westmoreland Coal Co., Philadelphia, PA, R. Page Henley, Jr. .....ccocccoiiiinnnns

(IID

Page



SUBMISSIONS FOR THE RECORD

Association of Bituminous Contractors, Inc., statement ..........cccoeerievveeenrenrnnn.
Barnes & Tucker Co., Ebensburg, VA Richard Weinzierl; Imperial Colliery
Co., C.L. Christian, III and West V1rg1ma Reachback Coahtlon Inc., joint
stataement ............................................
Berwind Corp. of Philadelphia, PA, Richard D. Rlvers statement ........
Cleveland-Cliffs, Inc., Cleveland, OH M. Thomas Moore statement .
Florence Mining Co., "New Florence, PA, Ralph Woods, TOHERT ooeevoesssooreoor
Imperial Colliery Co., Lynchburg, VA, C. L. Christian, III, joint statement
(see listing under Barnes and Tucker Co. ) ..................
Jamison, David, Unity Real Estate Company, Greensburg PA, statement .......
Kombol, Wﬂham Palmer Coking Coal Co., Black Diamond, WA letter ............
Lindsey Coal Mining Company Liquidating Trust, Punxsutawny, PA, Jeffrey
Lundy, statement ............ccooiiiioiiniinrnnnteenaeretee st se e arsraaaearesnesssaessnesssesseesn
MacAvoy Paul W., Reachback Tax Coalition, statement ..........c.cceeveeevirrrecvennnns
Maxus Energy Corporation, Dallas, TX, statement .........ccccocovncvennicrinrccnnnrnnenne
Moore, M. Thomas, Cleveland-Cliffs, Inc., Cleveland, OH, statement ................
Palmer Coking Coal Company, Black Dlamond WA, William Kombol, letter ..
Private Benefits Alliance, statement ...............
Reachback Tax Coalition: ....................
Paul W. MacAvoy, statement
Jonathan C. Rose, statement
Rivers, Richard D., Berwind Corp. of Philadelphia PA, statement ....
Unity Real Estate Co., Greensburg, PA, David Jamison, statement
West Virginia Reachback Coalition, Inc., Huntington, WV, James Bailes,
joint, statement (see listing under Barnes & Tucker Co.) .......ceervereeecnennnn.
Woods, Ralph, Florence Mining Co., New Florence, PA, letter

aw




COAL INDUSTRY RETIREE HEALTH BENEFIT
ACT OF 1992

THURSDAY, JUNE 22, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON OVERSIGHT,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in room
1100, Longworth House Office Building, Hon. Nancy L. Johnson
(Chairman of the Subcommittee) presiding.

[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT

FOR IMMEDIATE RELEASE CONTACT: (202) 225-7601
June 7, 1995
No. OV-9

Congr Nancy L. Joh (R-CT), Chairman of the Subcommittee on
Oversight of the Committee on Ways and Means, today d that the Subcommittee will
hold a hearing to examine the operation of the Coal Industry Retiree Health Benefit Act of
1992. This legislation, which was enacted as part of the Energy Policy Act of 1992, related
to funding the health benefits of retired coal miners. The hearing will take place on
Thursday, June 22, 1995, in the main Committee hearing room, 1100 Longworth House
Office Building, beginning at 10:00 a.m.

This hearing will feature invited witnesses only. In view of the limited time available
to hear witnesses, the Subcommittee will not be able to accommodate requests to testify other
than from those who are invited. Those persons and organizations not scheduled for an oral
appearance are welcome to submit written statements for the record of the hearing.

BACKGROUND:

The Coal Industry Retiree Health Benefit Act, which was enacted as part of the
Energy Policy Act of 1992, established rules for the financing and provision of heaith benefits
to retired mine workers who were members of the United Mine Workers of America
(UMWA) and their families.

Prior to the Act, the UMWA and the Bitumi Coal Op Associati d
into a series of collectively bargained agreements to provide members of the UMWA with
health and disability benefits. The trusts established to provide these benefits encountered
financial difficulties. Of particular concern was the financing of benefits for so-called
"orphan retirees” and related beneficiaries whose former employers were no longer in business
or were no longer signatories to the collective bargaining agreement (the so-called "reachback
companies").

To provide a more stable financing mechanism for coal miners’ health and disability
benefits, the Act created two new health benefit funds, established eligibility criteria, provided
for the assignment of individual beneficiaries to specific companies that will be held
responsible for paying premiums on their behalf, and created financing mechanisms. Under
the Act, a company is charged an insurance premium based on the number ofbeneﬁcmnu
assigned to the company in its role as the retiree’s "last signatory empl " C
responsible for paying the dslgnamd premiums include any company that signed any National
Bituminous Coal Wage Agreement since 1950 or any related company as defined under the
Act. To cover costs iated with beneficiaries who cannot be assigned, for the first three
years after enactment, up to $70 million per year is ferred into the Combined Fund from
the surplus in the UMWA 1950 Pension Fund. In addition, interest carnings of the
Abandoned Mine Reclamation Fund are transferred into the Fund annually beginning on
October 1, 1995. Costs for unassigned beneficiaries in excess of the transfers are allocated 1o
the signatory and reachback companies in proportion to their share of assigned beneficiaries.

The retiree health benefits provisions originated in the Senate; there were no
comparable provisions in the House bill. The provisions became effective October 1, 1993,

FOCUS OF THE HEARING:

The hearing will examine: (1) the general effectiveness of the 1992 provisions; (2) the
currentandﬁxm:eﬁnancmlsumsofﬂ:cCombmedFmd,G)thcxmpactofptemlmson
small producers and reachback companies; (4) the methods and proced for collecting
prexmums and penalms. and (5) the commitment of Social Sec\mty Admxmsmmon resources
to cal g p ing beneficiaries to s and idering
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"The coal miner retiree health provisions of the 1992 Energy Act addressed a terribly
complicated and contentious matter without any input from the House of Representatives,”
noted Chairman Johnson. "As part of the Ways and Means Committee’s ongoing oversight
responsibilities, it’s time to take a look at whether these provisions are working as they were
imended."

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit at least six (6) copies of their statement, with their
address and date of hearing noted, by the close of business Friday, July 7, 1995, to Phillip D.
Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of Representatives,
1102 Longworth House Office Building, Washington, D.C. 20515. If those filing written
statements wish to have their statemnents distributed to the press and interested public at the
hearing, they may deliver 200 additional copies for this purpose to the Subcommittee on
Oversight office, room 1136 Longworth House Office Building, at least one hour before the
hearing begins.

FORMATTING REQUIREMENTS:

Each statoment presenied far printing 1o the Cammittes by & Withess, axy written stateusent or oxhibit submitted for the pristed reserd
OF SRy WIition SUMMOnts In FeSpONSS 16 3 Toquest for WIIthn MRERENE wust ccnferm 0 the guldelines lated belew. Any siztament ar
exhidit Dot tn cenplianee with thase guidelines will 5ot be printad but Wil be maiutained in the Commitios fes (v review and use by the
Comenittes. .

1 Al stataments sa6 a8y Mesampanytng sxhibits for printing must be typed 1 single space @ lagal«ize paper and may nat
exseed & total of 10 pages inchading sttaskaments.

2 ﬂm.dluh&—-—.-hﬂﬂ-nﬂm-ﬂdﬂ-ﬂI‘Nu‘ﬂlhjhﬁtl.—‘nﬂu-nﬂ‘.-ﬂh
Teteranced and quoted or paraphraned. Al extibit maserial net westing these wilt b Olen for
Tevisw asd uss by the Commities.

3 A witness appearing at & publis Meaztng, or subuitting & statement for the recerd of & public hoaring, or submittiag writtn
comments in respense to 2 published request far comments by the Cammitise, must incinds o8 his statement or subniionion & list of sl
clisnts, porsous, o organizations en whese Dehall fhe Witness appears.

4 A sopplamental shost MN0C S0COMPANY Snch SE30nent Nating the nazms, full 34dress, & talephans RUNI whire the Witnass
O 1o GRSigHALHE Topressmiative ay Do renched snd & tapiee) ONCHDS By SEmEArY of the semmenis and resemmendations I the full
stalement. This supplomental sheet will net be incinded in the priniad resscd

The above restrictiens sad thuitations apply ssly (s matarial deing submisted far printing. Statesents snd exkibits o

supplamentary
material submitted solely for distribetion o the Members, the Preas 2ad the pubdiie during the soures of & pubiic bearing may be submitted =
other forma.

Note: All Commitiee advisories and news releases arc now available over the Internet at
*GOPHER.HOUSE.GOV" under "THOUSE COMMITTEE INFORMATION’.
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Chairman JOHNSON. I would like to call the hearing to order.

My Ranking Member will be along soon, but I must excuse my-
self briefly shortly to testify on the Superfund issue before another
Committee, so I would like to start this morning promptly and
make a few comments. Then, I will yield the chair to my colleague,
Mr. Hancock.

Someone once said that an elephant is a mouse built to govern-
ment specifications, and it might be said that this morning we are
here to examine such a mouse. The Coal Industry Retiree Health
Benefits Act of 1992 addressed a legitimate concern about the
solvency of the UMWA, United Mine Workers of America, 1950 and
1974 health benefit funds and the ability of those funds to provide
benefits for retired coal industry workers and their eligible depend-
ents.

It is less clear whether Federal Government intervention on the
order provided under the coal act was an appropriate response. You
will recall that it did not get the usual legislative consideration.

I have been trying to think of another instance in which private
sector retiree benefits have been negotiated under a collective bar-
gaining agreement, with responsibility for calculating premiums,
assigning beneficiaries to specific employers, and considering
appeals delegated to the SSA.

I have also been trying to think of another instance in which
private sector retiree benefits, negotiated under a collective bar-
gaining agreement, are financed by premiums that are subject to
enforcement by the Treasury. I am deeply troubled by the thought
that as other employers have difficulty in funding retiree health
benefits in the future, public policymakers might turn to the 1992
statute as a model.

Like the story of the “Blind Men and the Elephant,” each interest
comes to this issue with its own interpretation of reality -and, in
many cases, even with its own facts.

We have been told that the 1992 statute is the only way to pro-
vide fairness to the BCOA, Bituminous Coal Operators’ Association,
Inc., companies. We have been told that we should provide relief
only to the super-reach-back companies, that there should be a
carve-out for small companies or hardship cases, and that such a
carve-out overlooks inequities faced by larger, profitable companies.

We have also been told that the Combined Benefit Fund is in
surplus and is likely to remain so, that the surplus is an anomaly
that will soon disappear.

I am not so naive as to believe that we will resolve all of these .
disagreements today, but it is time to take a look at how the stat-
ute is functioning and to establish a factual foundation for consid-
ering whether revisions are needed.

It is our intent that every point of view will be heard today. That
will take some time.

Welcome. The opening witnesses are at the table.

Mr. Thornton, the Deputy Tax Legislative Counsel for the
Department of Treasury, we will start with you, and my apologies
for having to be gone.

Before you proceed, there are other Members of the panel who
would like to make a statement.

Mr. Hancock.
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Mr. HANCOCK [presiding]. Thank you, Madam Chairman.

We will go through this quickly. We have a vote on.

I commend you for holding this hearing today. It is about time
we got to the bottom of some of the issues surrounding the coal act
of 1992 and the retroactive tax which has been imposed on compa-
nies that have been out of the bituminous coal business for
decades.

I will say at the outset, I have no constituent interest in this
issue. I just believe that the coal act sets a bad precedent and
represents bad policy judgment by the Congress.

Perhaps if Congress had properly considered the legislation, rea-
son would have prevailed. Instead, the coal act was added to the
Energy Policy Act in conference without prior consideration by the
Ways and Means or Finance Committees. Had this issue been
properly considered, I am sure that many Members of Congress
would have had major concerns over the precedent set by this Act.

I was among only 60 Members of the glouse who voted against
the energy act. Now as I look back at it, that may have been the
best “No” vote I ever cast.

Make no mistake about it, the coal act is nothing more than a
Congressional bailout of a union benefit plan orchestrated by the
Mine Workers Union and those companies which remain in the
bituminous coal business. By imposing this tax, which is paid into
a private health care plan, Congress has become the ultimate and
final arbiter in what was an ongoing collective bargaining process.

Let me remind everyone how we got into this situation. The
union and the BCOA, which is comprised of a dozen or so large
companies which still mine bituminous coal, got together and
formed a coalition 4 years a%‘o to pursue alternative means, includ-
ing legislation, of solving a health care problem they claimed they
could not resolve through normal collective bargaining channels.
The BCOA companies pumped almost $3 million into the Coalition
and the union contributed about $100,000, but also devoted consid-
erable manpower, material and other resources to the effort.

Let me read just one paragraph from a memorandum the
Legislative Director sent to the president of the union in April
1991,

Creating the atmosphere of crisis is obviously imfportant to our strategy. Gettin,
Congress to act is always difficult in the absence of a pressing need. We are tread-
ing a fine line in creating a crisis among the pensioners that can be controlled by
us. Using the threat of a strike will be necessary to galvanize interest, but the
reality of a strike or a cutoff of benefits creates their own set of problems.

So, the Coalition pushed legislation that used a pension fund
surplus, a transfer from the Abandoned Mine Lands Reclamation
Fund and reached back to 1950 to impose retroactive taxes on al-
most 700 businesses.

Was there truly a crisis?

When you look at the status of the health benefit fund today, you
see a totally different picture. Not only has every health benefit
claim been paid in full and no retiree or dependent been denied a
claim due to lack of funds, the UMWA Combined Benefit Fund
holds an enormous surplus.

If there was ever any real crisis at all, it was caused by the
BCOA’s 1988 change in the way health benefit contributions to the



6

1950 fund were calculated. By changing their funding calculation
from a “per-ton” to a “per-hour” contribution method, the BCOA
drastically reduced the amount of money they were paying for
retiree health benefits. Because tonnage production remained con-
stant and hourly productivity increased, this change saved BCOA
companies enormous sums.

Of course, by spreading the cost of these health benefits around
to reach-back companies under the coal act, the BCOA companies
saved even more. By their own admission, these businesses figure
to save $125 million per year between 1993 and 2043. As we listen
today to witnesses who say that any change in the coal act will
jeopardize a delicate compromise, I hope you question whose inter-
est is served in maintaining the status quo.

Not only have the reach-back companies had to foot the bill for
this Act, vast taxpayer resources are being expended to implement
it. To start with, the taxpayers gave the Social Security Adminis-
tration $10 million to assign retirees to the reach-back companies.
'é‘gat money is long gone, but the cash register is still running at

A.

It is troubling to imagine how much taxpayer money the Depart-
ments of Health and Human Services, Labor, Treasury, Justice and
others have spent to interject the Federal Government into a
private insurance program. In addition to these costs, the Treasury
has lost millions in revenue because the money sent to the union
for these health care premiums became fully deductible under the
act.

John Myers and I have introduced legislation to correct this mess
without jeopardizing any benefits enjoyed by those covered by the
fund. Twenty Members of the Ways and Means Committee and the
Majority Leader in the House have signed on as original
COSpONSOrS.

Clearly, some changes will occur in this Act. I consider our bill
a compromise between the status quo and outright repeal of the
coal act. However, I want to make it clear that I will consider any
option that permanently eliminates the onerous retroactive tax
that has been placed on the backs of reach-back companies. Since
I am Acting Chairman right now, I do not guess I need to thank
the chairman. But we are looking forward to the testimony and we
are going to recess now to go vote and we will be right back.

Thank you.

[Recess.]

Mr. HERGER [presiding]. We will reconvene the Subcommittee on
Oversight, Committee on Ways and Means.

If our first witness on our panel, Michael Thornton, Deputy Tax
Legislative Counsel for the U.S. Department of Treasury will
proceed, please.
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STATEMENT OF MICHAEL B. THORNTON, DEPUTY TAX
LEGISLATIVE COUNSEL, U.S. DEPARTMENT OF TREASURY

Mr. THORNTON. Thank you.

Mr. Chairman and distinguished Members of the Subcommittee,
I am pleased this morning to present the views of the Treasury
Department regarding the Coal Industry Retiree Health Benefit
Act of 1992, which I will refer to as the coal act.

The coal act was enacted as part of the Energy Policy Act of
1992. Its goal was to ensure adequate funding of health benefits for
retired miners and their families. In 1993, this administration
testified before the Committee on Ways and Means in strong
support of the goals of this Act. We continue to strongly support
those goals.

The Subcommittee has asked us to address several specific issues
regarding the coal act: Its general effectiveness, its impact on
certain companies, and the procedures for collecting premiums and
penalties.

The coal act appears to have been effective in ensuring that ben-
efits that were promised to retired union miners and their families
continue to be paid without interruption.

We understand that currently the combined fund is in sound
financial condition, although its future financial status is unclear.
According to recent analysis by the GAO, the combined fund re-
ported a surplus of about $115 million as of September 30, 1994.
However, GAO has stated that future annual surpluses may not
occur and annual deficits may erode the current surplus over time.
Given this uncertain financial outlook, the administration would be
troubled by any modifications to the coal act that would diminish
the fund’s security.

Finally, the coal act appears to have been effective in ensuring
collection of the required premiums, with about 91 percent of the
assessed premiums having been collected by the combined fund.

It is difficult if not impossible to isolate the effects of the coal act
on the coal industry as a whole or on certain categories of compa-
nies within the coal industry. Factors independent of the coal act
have reduced the number of mines and mining companies. These
factors include major changes in the coal industry, such as a shift
to western coal and declining real coal prices. We are aware that
concerns have been expressed the coal act may have contributed to
financial hardship for certain small companies. However, the ad-
ministration is concerned that legislative proposals that would pro-
vide relief based solely on size or reach-back status could benefit
some companies that are not actually experiencing hardship, weak-
en the combined fund and threaten the health benefits of the
retirees and their families.

Responsibilities for administering the combined fund are divided
among three entities: the combined fund itself, which is a private
nongovernmental multi-employer benefit plan, the SSA, and IRS.

The trustees of the combined fund are responsible for collecting
the premiums based on information supplied to them by the SSA.
The trustees are restricted by fiduciary duty to the fund from
waiving collection of premiums. However, to maximize the fund’s
return, the trustees may take collection and litigation risk into
account in resolving delinquent accounts.
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The IRS is not responsible for collecting the premiums, but is
responsible for assessing any penalties for noncompliance. The pen-
alty for failure to pay a required premium is $100 per day per
beneficiary. Under current law, IRS is limited in its ability to
waive the penalty. The situation has not yet created problems be-
cause the IRS so far has not assessed the penalty. In its testimony
this morning, the IRS will address this matter in detail.

We are concerned that the $100 per-day penalty may be exces-
sive. The first month’s penalty alone would exceed the annual
premium. As a general policy matter, this level of penalty raises
questions in light of the relative level of premiums to which the
penalty applies. A revised penalty structure might in certain
circumstances provide a better enforcement tool.

If the current penalty structure is retained, it may be desirable
to consider limiting the penalty or granting the IRS additional
discretion to waive or reduce the penalty in certain cases.

We are willing to work with the Subcommittee to address this
and other concerns in a manner that preserves the security of the
fund and guarantees that health benefits for retired miners and
their families will not be interrupted.

This concludes my prepared remarks.

I will be happy to answer any questions.

[The prepared statement follows}:



STATEMENT OF
MICHAEL B. THORNTON
DEPUTY TAX LEGISLATIVE COUNSEL (TAX LEGISLATION)

DEPARTMENT OF THE TREASURY
BEFORE THE

SUBCOMMITTEE ON OVERSIGHT

COMMITTEE ON WAYS AND MEANS

UNITED STATES HOUSE OF REPRESENTATIVES

Madame Chair and distinquished Members of the Subcommittee:

1 am pleased to present the views of the Treasury Department
on the Coal Industry Retiree Health Benefit Act of 1992 ("the
Coal Act®), which was enacted as part of the Energy Policy Act of
1992, P.L. 102-486, In the letter of invitation, Chairman
Johnson has requeated that ocur testimony address: (1) the
general effectiveness of the 1992 provisions; (2) the impact of
premiums on small and reachback companies; (3) the methods and
procedures for collecting premiums and penalties; and (4)
whether Treasury has perceived a need to exercise discretion in
enforcing premium collection baecause of the potential impact on
some operators.

In testifying before the Committee on Ways and Means in
September 1993, the Administration expressed its strong support
for the goal under the Coal Act of ensuring adequate funding of
retired miners’ health benefits. We continue to strongly support
this goal.

Background

The Coal Act requires that former employers of retired coal
miners finance, in part, the health benefits that previously were
negotiated for those miners and their famjlies by the United Mine
Workers of America (“UMWA"Y), Prior to the Coal Act, these
benefits were provided for retired miners and their families
either by the miner’s individual employer or through one of two
multiemployer funds ~- the 1950 UMWA Health Benefit Fund (the
"1950 Fund") or the 1974 UMWA Health Benefit Fund (the "1974
Fund®). Contributions to both Funds were required of signatories
to the national wage agreements negotiated between the UMWA and
the Bituminous Coal Operators Association, Inc. ("BCOA").

Employers that were not signatories to the national wage
agreement also contributed to the Funds under separate wage
agreements negotiated with the UMWA.

The 1950 Fund covered miners who had retired as of December
31, 1975, and their beneficiaries. Miners who retired after 1975
generally received health benefits under the single plan of their
tormer empleoyer. However, if the employer went out of business
or left the coal industry, the employer’s retirees and their
beneficiaries were covered by the 1974 Fund. As a result, all of
the retirees and their beneficiaries covered under the 1974 Fund
were "orphans" for whom no contributions were being made by their
former employers. About half of the retirees and their
beneficiaries in the 1950 Fund were orphans.

Beginning in the late 1980‘s, the Funds began to experience
serious financial difficulties. As of March 31, 1992, the
combined deficit of the Funds reached $140 million and was
projected to grow dramatically if no changes were made. The
deficit was precipitated by a number of factors, including
wmedical inflation and the trustees’ inability to impose certain
kinds of containment mechanisms under the Funds, Moreover, the
contribution base of the Funds was eroding. In the early 1980’s,
for example, approximately 2,000 employers contributed to the
Funds. That number had fallen to about 300 in 1992.
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In March 1990, as part of a compromise that helped settle
the Pittston Coal Company strike, then-Secretary of Labor
Elizabeth Dole announced the establishment of a special national
Coal Commission to study the Funds. 1In its report, published in
November 1990, the Coal Commission agreed that the problems of
the Funds could not be solved through private bargaining alone.
The Coal Commission recommended establishing a statutory
obligation to contribute to the Funds. Although the Coal
Commission was divided as to how this obligation should be
implemented, there was general agreement that it should cover all
then-current signatory employers (companies that had signed the
1988 collective bargaining agreement), as well as certain other
signatory employers.

In response to the Coal Commission Report and growing
concerns about the continued viability of the Funds and the
security of retirees’ benefits, Congress passed the Coal Act as
part of the Enerqgy Policy Act of 1992.

The Coal Act created two new benefit funds: (1) the UMWA
Combined Benefit Fund (the "Combined Fund"), which services
beneficiaries receiving health benefits from the 1950 and 1974
Funds as of July 20, 1992; and (2) the UMWA 1992 Benefit Plan
(the "1992 Plan"™), which services certain employees who retired
between July 20, 1992, and September 30, 1994, and whose last
signatory employer is not providing them with benefits.

Employees retiring after September 30, 1994, are not covered
under the provisions of the Coal Act, but are dependent on the
provisions of future bargaining agreements.

Under the Coal Act, any employer that signed a wage
agreement with the UMWA since 1950 and has retirees who benefit
under the Funds could be obligated to pay premiums for the health
benefits of those retirees and their beneficiaries. In addition,
employers are obligated to finance the health benefits of
“orphans" in the Combined Fund whose former employers are no
longer in business. Each employer’s share of orphans is
proportional to the number of the employer’s retirees who receive
health benefits under the Combined Fund. Generally, the
allocation method assures that costs are shared by all employers
that signed UMWA wage agreements providing for retiree health
benefits.

In order to reduce premiums associated with orphan
beneficiaries who could not be assigned to a particular employer,
the Coal Act authorized three annual transfers of $70 million
each from the excess assets of the UMWA 1950 pension plan.
Beginning October 1, 1995, annual transfers of up to $70 million
will come from the interest earnings of the Abandoned Mine Land
Reclamation Fund (“AML fund®”) to cover the costs of orphans.’

The AML fund is financed by fees assessed on all coal mining
companies.?

Because beneficiaries were not yet assigned to signatory
operators during the first plan year of the Combined Fund,?
transition rules provided for the 1988 signatories to make
contributions to the Combined Fund to finance benefits and
administration costs that were not covered by the $70 million
transferred from the 1950 Pension Fund. The 1988 signatories
receive a credit for these initijal contributions against

! To the extent that interest earned on the AML fund falls
short of $70 million in any year, the difference is made up out
of the interest accumulated during the FY 1993-~95 period (about
$122 million). 1In FY 1996, interest earnings on the AML fund are
expected to be about $57 million.

? The Abandoned Mine Reclamation Fees are levied at the
lesser of (a) 35 cents per ton for surface-mined coal and 15
cents per ton for underground-mined coal, or (b) 10 percent of
the value of the coal at the mine. For lignite, the rate is the
lesser of 10 cents per ton, or 2 percent of the value of the coal
at the mine.

® The first plan year was a short one, running from
February 1, 1993, to September 30, 1993.
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subsequent premiums. The 1988 signatories alsc were required to
make transition payments tc cover the combined net deficits held
by the merged 1950 and 1974 Benefit Plans.

Under the Coal Act, responsibilities for administering the
Combined Fund‘ are divided among three separate entities, as
described below: . .

(i) The Social Security Administration (SSA) -- The SSA is
responsible for assigning each coal industry retiree receiving
benefits to a former employer or related party. The SSA also
calculates the annual per-beneficiary premium charged to each
former employer. Follewing the assignment of beneficiaries to
employers, the SSA is responsible for informing the former
employer and the trustees of the Combined Fund of the
assignments. Finally, the SSA is responsible for reviewing
appeals raised by employers regarding the assignments of
retirees, and reassigning the retirees when appropriate.

(ii) Trustees of the Combined Fund -- As established by the
Coal Act under section 9702 of the Internal Revenue Code, the
Combined Fund is a private multi-employer plan.® The Coal Act
provided for a Board of Trustees® who were required, among other
Quties, to establish the Combined Fund, to determine benefits to
be paid from the Combined Fund, to establish and maintain
accounts of the premiums that are required to be paid to the
Combined Fund, to collect the premiums, and to provide
information to the SSA, as necessary for carrying out the SSA’s
duties under the Coal Act.

(iii) Department of the Treasury —-- Section 9707 of the
Internal Revenue Code imposes a penalty upon an assigned operator
for failure to pay a required premium. The statute treats the
penalty as an internal revenue tax, and thus the IRS, as part of
its general tax administration duties, is responsible for
collecting the penalty.

Discussion
i. The Effectiveness of the 1992 Provisions

The principal goal of the 1992 provisions was to ensure
that benefits promised to retired union miners and their families
continue to be paid without interruption. The 1992 provisions
appear to have been effective in achieving this goal.

The Combined Fund appears to be in sound financial condition
currently, although its future financial status is unclear.
According to recent GAO analysis, the Combined Fund reported a
surplus of $114.8 million as of September 30, 1994, but future
annual surpluses may not occur, and annual deficits may erode the
current surplus over time. Given this uncertain financial
outlook, the Administration would be troubled by any
modifications to the Coal Act that would diminish the security of
the Fund.

4 The provisions for the 1992 Fund were not developed in as
much detail. Responsibility was given to the settlors (the UMWA
and BCOA) to work out many of the specific provisions.

3 The Coal Act provides that the Combined Fund is a plan
described in section 302(c)(5) of the Labor Management Relations
Act of 1947 (LMRA), an employee welfare benefit plan within the
meaning of section 3(1) of the Employee Retirement Income
Security Act of 1974 (ERISA), and a mulitemployer plan within the
meaning of section 3(37) of ERISA. Both LMRA and ERISA are
administered by agencies in the U.S. Department of Labor.

¢ Section 9702(b) of the Internal Revenue Code provides for
the appointment of a board of seven trustees. One trustee is
designated by the BCOA to represent employers in the coal mining
industry; one trustee is designated by the three reachback
companies with the greatest number of eligible employees; and two
trustees are designated by the UMWA. These four trustees select
the other three.
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It appears that the Coal Act also has been effective in
ensuring collection of the required premiums. According to
representatives of the Combined Fund, approximately 91 percent of
the assessed premiums have been paid.’

While it appears that the Coal Act has been effective to
date, we are aware that concerns about its operation and
effectiveness persist. We would be happy to worK with the
Subcommittee to address such concerns in a manner that will not
compromise the security of the funds or otherwise risk
interrupting health benefits for retired miners and their
beneficiaries.

2, Impact of the Premjums

It is difficult, if not impossible, to isclate the effects
of the Coal Act on the coal industry as a whole or on certain
categories of companies within the coal industry. The health of
the coal-mining industry primarily reflects dynamic factors that
are largely independent of the impact of the premiums -- factors
such as productivity improvements, price changes and structural
shifts.

The coal industry has seen substantial growth in consumption
and productivity in recent years. This growth has been
accompanjed by a shift to western coal, largely due to the higher
productivity of long-wall mining and western coal’s lower sulphur
content. Lower-cost western coal and improved productivity have
resulted in declining real coal prices since the mid-1970‘s.

Technological improvements in mining operations and a shift
away from underground mining in the East to less labor-intensive
surface mining in the West allowed labor productivity to increase
much more rapidly than for most other U.S. industries. Over the
period from 1980 to 1992, output per hour of work in coal mining
increased at an average rate of 6.65 percent, whereas output per
hour of work in all forms of nonfarm business increased at an
average annual rate of 1.16 percent. The number of production
workers in coal mining fell from 204,000 in 1980 to 101,000 in
1992, while production increased from 830 million tons in 1980 to
998 million tons in 1992. These changes also involved a
reduction in the number of operating mines and mining companies.
Improvement in mining productivity has placed financial pressure
on eastern mines that have not managed sufficient productivity
increases. :

We are aware that concerns have been expressed that
provisions of the Coal Act may have contributed to financial
hardship for certain small companies. Legislative proposals have
been introduced to provide relief under the Coal Act. The
Administration would be concerned, however, about proposals that
provide relief without reference to specific financial hardship.
These types of proposals could unnecessarily exacerbate the
burden of financing retirement health benefits, by imposing an
even greater burden on other companies that are not eligible for
the relijief, but that might be in worse financial condition. In
particular, any relief provisions based solely on a company’s
size or status as a reachback company, which does not necessarily
reflect its financial condition, could weaken the Combined Fund
and threaten the benefits of the retirees and their families.

7 According to representatives of the Combined Fund, its

collection program is designed to resolve all the delinquencies,
either through collection or uncollectibility determinations,
after weighing the time and expense involved in the
investigations and the likelihood of successful recovery.
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3. Methods and Procedures for Collecting Premiums and Penalties

As noted above, premiums under the Coal Act are assessed and
collected through the efforts of the trustees of the Combined
Fund, based on assignments made by the Social Security
Administration. In addition, the Coal Act imposes a penalty for
delinquent premium payments. Pursuant to the Coal Act, this
penalty is treated in the same manner as an internal revenue tax.
Consequently, the Internal Revenue Service, as part of its
general authority to assess and collect taxes and penalties, has
jurisdiction over the collection of the penalty.

Because operators have the ability to appeal the assignment
by the SSA, reliable information regarding liability for premiums
currentl{ is not immediately available following the annual
billing.” 1In addition, assessment of the penalty prior to
collection action with respect to the premiums by the Combined
Fund would reduce funds available for providing benefits to
retired miners and their families.’ Moreover, in some cases the
resources required for collecting the penalties may exceed the
reasonable expectations of collection, given the financial
condition of an operator.

Because it would be premature to attempt to assess penalties
before the completion of collection efforts by the Combined Fund,
the IRS has not assessed penalties to date. However,
representatives of the IRS have met with the Combined Fund
regarding the coordination of their collection efforts with the
implementation of the penalty. In its testimony this morning,
the IRS will address these matters in detail.

4. Exercise of Discretion in Enforcing Premium and Penalty
Collection

The trustees of the Combined Fund are responsible for
collecting premiums, and they are restricted by their fiduciary
duty to the fund from waiving collection of premiums. To
maximize the return to the fund, it appears that the trustees
could take collection and litigation risks into consideration, as
well as the fact that any penalties collected by the IRS would be
paid to the government rather than to the Combined Fund.

The IRS is responsible for assessing any penalties for
noncompliance. The Coal Act provides for two types of penalties
for failure to make required contributions:

(1) Penalty for Delinquent Contributions of Transition-Year
Payments. As described above, the Coal Act required 1988
signatory employers to make initial contributions for the
Combined Fund’s first short year (February 1, 1993, to September
30, 1993). Under section 9704(1i) (1) (C) of the Internal Revenue
Code, the penalty for failure to make these initial contributions
is nondeductibility of contributions to the Combined Fund, until
such time as the failure is corrected. No discretion is provided
to waive this penalty, nor would any such discretion appear
necessary or appropriate, since the penalty terminates once the
taxpayer makes the required contribution,

* Under section 9706(f) (5) of the Internal Revenue Code, an

assigned operator is required to pay premiums pending review by
the SSA. 1If the retirees are reassigned, the operator is allowed
a credit against premiums for other retirees.

* Penalties for nonpayment of premiums are paid to the
government rather than the Combined Fund.
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(ii) Penalty for Delinquent Premium Payments. The penalty
for failure to pay a required premium is $100 per day per
beneficiary, for the period commencing on the due date for the
required premium or installment, and ending on the dgte of
payment of the premium or installment. The penalty is not
imposed if it is established to the satisfaction of the Secretary
of the Treasury that none of the persons responsible for the
failure knew, or exercising due diligence, would have known that
the failure existed. In addition, the penalty is not imposed if
the failure was due to reascnable cause and not to willful
neglect and the failure is corrected within 30 days after any of
the persons responsible for the failure knew or should have known
that the failure existed. Moreover, if the failure is due to
reasonable cause and not to willful neglect, the Secretary of the
Treasury has authority to waive all or part of the penalty to the
extent that he determines that payment of the penalty would be
excessive relative to the failure involved.

Under these provisions, the Treasury Department is limited
in its ability to waive the penalty for delinquent premiums. In
particular, this standard for relief generally does not allow for
the waiver of penalties for nonpayment based solely on the
financial hardship of the taxpayer.’

Because, as noted above, the IRS has not yet attempted to
assess the penalty for delinquent premiums, the IRS’s limited
ability to waive the penalty has not yet created problenms.

Nonetheless, we are concerned that the $100 per-day, per-
beneficiary penalty for delinquent premiums may be excessive.
The first month’s penalty alone (from $2800 to $3100) would
exceed the annual premium (about $2350 for FY 1995).

As a general policy matter, this level of penalty raises
questions in light of the relative level of premiums to which the
penalty applies. Moreover, collection of the penalty may act at
cross purposes to the goals of the Coal Act. Enforcing the
penalty could adversely affect certain taxpayers’ financial
conditions, which in turn could jeopardize the payment of future
premiums and result in reduced contributions to the Combined
Fund, contrary to the goals of the Coal Act.

For these reasons, a revised penalty structure may, in
certain instances, provide a better enforcement tool. In this
regard, if the current penalty structure is retained, it may be
desirable to consider granting additional discretion to the
Secretary of the Treasury to waive or reduce the penalty for
delinquent premiums in certain cases. 1In addition, we would be
willing to work with the Congress to explore means of
restructuring the penalty provision to limit the aggregate
penalty while still providing an adeguate incentive for prompt
payment of premiums.

Conclusion

The Administration believes that the Coal Act has been
effective in achieving its goal of ensuring uninterrupted health
benefits for retired union miners. We continue to believe that
the Coal Act was a reasonable solution to a difficult problem.

With respect to the enforcement provisions, we recognize
that under current law the penalty for delinquent premiums may,
in certain circumst ., b ive relative to the
required premium. We are willing to work with the Congress to
address this and other concerns in a manner that would preserve
the security of the Fund and the uninterrupted provision of
health benefits to retired miners and their families.

* The IRS has general authority to compromise a full tax

liability, including interest and penalties, through an offer in
compromise, where it is determined that the tax is uncollectible
and the offer in compromise is in the best interests of both the
taxpayer and the government.
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Mr. HERGER. Thank you, Mr. Thornton.
Phil Brand, Chief Compliance Officer, IRS.

STATEMENT OF PHIL BRAND, CHIEF COMPLIANCE OFFICER,
INTERNAL REVENUE SERVICE

Mr. BRAND. Mr. Chairman and distinguished Members of the
Subcommittee, I appreciate the opportunity to appear before the
Subcommittee today to discuss IRS’ participation in administration
of the Coal Industry Retiree Health Benefit Act of 1992.

The coal act was enacted as part of the Energy Policy Act of
1992, and it establishes a method for funding health and death
benefits for retired coal miners, their spouses and dependents. The
act establishes a scheme for funding benefits by assigning retirees
to operators and requiring premium payments based on the num-
ber of retirees assigned. The SSA is responsible for assigning retir-
ees to operators and calculation of the per beneficiary premium.
Trustees of the combined fund are responsible for assessing and
collecting the premiums. IRS’ role is to impose sanctions for failure
to make required payments to the fund.

Payments required of operators during the transitional year,
February 1, to September 30, 1993, are called contributions. Pay-
ments required after the transitional year are called premiums.
The act imposes one sanction if a required contribution is not
made, and another if a required premium is not paid.

Penalties are one important tool in administering the tax law.
IRS’ policy with respect to penalty administration is that penalties
should be used to encourage voluntary compliance. Even though
other results such as raising revenue or reimbursements of the cost
of enforcement may also arise when penalties are assessed, the IRS
will design and administer penalty programs solely on the basis of
whether they do the best possible job of encouraging compliant
behavior.

Since the IRS is not involved in determining and/or collecting the
required payments, our responsibility then is to administer the
sanctions in a manner that will foster voluntary compliance with
the act. Based on information obtained from representatives of the
combined fund, it is our understanding that compliance with the
act is very high. We believe that approximately 91 percent of the
assessed premiums are collected. Furthermore, of the amounts that
have not been collected, almost half is either subject to of escrow
agreements with operators contesting the constitutionality of the
act, or is attributable to operators known to be the subject of bank-
ruptcy proceedings. The remaining uncollected premiums are
spread among small or insolvent or defunct operators who have
been determined not to be collectible by the combined fund.

Operators who fail to make the required contributions during the
transitional year are not allowed a deduction for all such contribu-
tions, or other contributions allowable under section 404(c) of the
IRS Code on their income tax return until the delinquency is
corrected; operators who fail to pay premiums timely are subject to
a penalty of $100 per day per beneficiary for each day after the due
date until the premium is paid.

IRS then is responsible for ensuring that the deduction is not
allowed for delinquent contribution payments. In addition, we are
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responsible for assessing and collecting the penalty for delinquent
premium payments.

Since the IRS is not involved in determining and collecting the
required payments, sanctions can only be imposed when we are
aware of whose is delinquent, the amount of the delinquency and
the type of payment that is delinquent, a contribution or a
premium.

To impose the deduction disallowance sanction, the IRS needs
the following information; the identity of the delinquent operators,
the amount of the required contribution, and the time when the
required contribution is paid in full.

Based on discussions with the combined fund, as to the potential
liability of operators being reversed by appeal to the SSA, we have
determined that the most efficient use of our enforcement resources
is to obtain the needed information on delinquent contributions
through referrals from the combined fund.

In August 1993, the trustees of the combined fund sent the IRS
a list of delinquent operators and requested IRS to enforce the
deduction disallowance sanction. However, after consultation with
IRS counsel, we determined that enforcement was premature since
few if any of the operators would have filed their tax returns cover-
ing any part of the transactional planned year. Thus, action was
delayed until the actual filing of the tax returns.

These returns are now due and presumably have been filed.
Since we are now selecting business returns for 1993 for audit, we
will use a requested update of the August 1993 list to inspect the
tax returns and determine if a examination is warranted for the
contribution deduction.

When the premium payment is delinquent, the IRS needs the fol-
lowing information to enforce the penalty sanctions: The identity of
the delinquent operators; the number of beneficiaries associated
with the delinquent premium; the number of days the premium is
delinquent for each beneficiary; and the time when the required
premium is paid in full.

As mentioned earlier in my testimony, information from the com-
bined fund indicates that 91 percent of the assessed premiums
have been paid. The fund has also indicated that proofs of claim,
settlement negotiation suits and other actions are pending for 95
percent of the uncollected premiums. Taking into consideration the
high level of compliance and that actions are under way to collect
95 percent of the uncollected premiums, the IRS has decided the
most judicious use of our enforcement resources would be to focus
on those operators referred to us by the combined fund. We are
working closely with the fund. To date no referrals have been
received, and thus no penalties have been assessed.

In conclusion, our policy is that penalties should be used to foster
voluntary compliance. It would not benefit the fund, the bene-
ficiaries, or the IRS to indiscriminately assess penalties against
companies that are financially unable to pay the premiums.

This concludes my prepared remarks.

I would be happy to answer any questions you or other
Subcommittee Members may have.

[The prepared statement follows:]
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STATEMENT OF PHIL BRAND
CHIEF COMPLIANCE OFFICER
BEFORE

SUBCOMMITTEE ON OVERSIGHT
HOUSE COMMITTEE ON WAYS AND MEANS

JUNE 22, 1995

Madame Chairman and Distinguished Members of the Subcommittee:

| appreciate the opportunity to appear before this Subcommittee today to
discuss IRS' participation in the administration of the Coal Industry Retiree Health
Benefit Act of 1992 (Coal Act).

Background

The Coal Act was enacted as part of the Energy Policy Act of 1992, The
Coal Act establishes a method for funding health and death benefits for retired coal
miners and their spouses and dependents. Three organizations have
responsibilities for administering the provisions of this Act -- Social Security
Administration, trustees of the Combined Fund, and the IRS.

The Act established a scheme for funding benefits by assigning retirees to
operators and requiring premium payments based on the number of retirees
assigned. The Social Security Administration is responsible for assigning retirees to
operators and calculation of the per-beneficiary premium. Trustees of the Combined
Fund are responsible for assessing and collecting the premiums. {RS' sole
responsibility is to impose sanctions for failure to make required payments to the
fund.

Payments required of the operators during the transitional year (February 1,
1993 to September 30, 1993) are called contributions. Payments required after the
transitional year are called premiums. The Act imposes one sanction if a required
contribution is not made, and another if a required premium is not made.

IRS Responsibilities

Penalties are one important tool in administering the tax law. IRS’ policy with
respect to penalty administration is that penaities should be used to encourage
voluntary compliance. Even though other results, such as raising revenue,
punishment, or reimbursement of the costs of enforcement may also arise when
penalties are assessed, the IRS will design and administer penalty programs solely
on the basis of whether they do the best possible job of encouraging compliant
behavior.

Since the IRS is not involved in determining and/or collecting the required
payments, our responsibility is to administer the sanctions in a manner that will
foster voluntary compliance with the Act. Based on information obtained from
representatives of the Combined Fund, it is our understanding that compliance with
the Act is very high. We have been informed that approximately 91% of the
assessed premiums are collected. Furthermore, of the amounts that have not been
coliected, almost half is either the subject of escrow agreements with operators
contesting the constitutionality of the Act or is attributable to operators known to be
the subject of bankruptcy proceedings. The remaining uncoliected premiums are
spread among small insolvent or defunct operators and have been determined to be
not collectible by the Combined Fund.

Sanctions

Operators who fail to make required contributions during the transitional plan
year are not allowed a deduction for all such contributions (or other deductions
aflowable under section 404(c) of the Internal Revenue Code) on their income tax
return until the delinquency is corrected. Operators who fail to pay premiums timely
are subject to a penalty of $100 per day per beneficiary for each day after the due
date until the premium is paid.

IRS, then, is responsible for ensuring that the deduction is not allowed for
delinquent contribution payments until the delinquency is collected. In addition, IRS
is responsible for assessing and collecting the penalty for delinquent premium
payments. B
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Since the IRS is not involved in determining and collecting the required
payments, sanctions can only be imposed when we are aware of who is delinquent,
the amount of the delinquency, and the type of payment that is delinquent — a
contribution or a premium.

Delinquent Contributions
To impose the deduction disallowance sanction, the IRS needs the following
information:
the identity of the delinquent operators,
the amount of the required contribution, and
the time when the required contribution is paid in full.

Based on discussions with representatives from the Combined Fund {as to
the potential liability of operators being reversed by appeal to the Social Security
Administration], we have determined that the most efficient use of our enforcement
resources would be to obtain the needed information on delinquent contributions
through referrals from the Combined Fund.

In August 1993, the trustees of the Combined Fund sent the IRS a list of
delinquent operators and requested that IRS enforce the deduction disallowance
sanction. However, after consuitation with IRS Counsel, we determined that
enforcement was premature since few if any of the operators would have filed their
tax returns covering any part of the transitional plan year. Thus, action was delayed
until the actual filing of the tax returns.

These returns are now due and presumably have been filed. Since we are
now selecting business returns filed for tax year 1993 for audit, we will use a
requested update of the August 1993 list of delinquent contributors to inspect the tax
returns and determine if an examination is warranted for the contribution deduction.
Delinquent Premiums

When the premium payment is delinquent, the IRS needs the following
information to enforce the penaity sanctions of the Act.

the identity of the delinquent operators,

the number of beneficiaries associated with the delinquent premium,
the number of days that the premium is delinquent for each beneficiary,
and

the time when the required premium is paid in full.

As | mentioned earlier in my testimony, information from the Combined Fund
indicates that 81% of the assessed premiums have been paid. The Fund has also
indicated that proofs of claim, settlement negotiations, suits or other actions are
pending for 95% of the uncollected premiums. Taking into consideration the high
level of compliance — 91% - and that actions are underway to collect 95% of the
uncollected premiums, the IRS has decided that the most judicious use of our
enforcement resources would be to focus on those operators referred to us by the
Combined Fund for delin quent premiums. Thus, we are working closely with the
Fund to obtain this information on a systematic basis when they have determined
willful nonpayment. To date, no referrais have been received from the Fund; thus,
no penalties have been assessed.

Conclusion

In conclusion, our policy is that penalties should be used to foster voluntary
compliance. It would not benefit the Fund, the beneficiaries, or the IRS to
indiscriminately assess penalties against companies that are financially unable to
pay the premiums. in these situations, a large penalty assessment would not result
in collections to the Fund, but rather cessation of business operations and/or
bankruptcy of the company. in these situations, a penalty does not encourage
voluntary compliance with making the required payments under the Act.

Representatives of the Combined Fund are cooperating with the IRS to
ensure that we do not indiscriminately and prematurely impose the sanctions under
the Coal Act. We are, of course, ready to exercise both sanctions when entities
flagrantly disregard the law.

Madame Chairman, this concludes my prepared remarks. | would be happy
to answer any questions you or other Subcommittee members may have.
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« - Mr. HERGER. Thank you.

Next is Dr. Lawrence H. Thompson, Ph.D., Principal Deputy
Commissioner, the Social Security Administration. You are accom-
panied by Marilyn O’Connell, your Deputy Associate Commis-
sioner.

STATEMENT OF LAWRENCE H. THOMPSON, PH.D., PRINCIPAL
DEPUTY COMMISSIONER, SOCIAL SECURITY ADMINISTRA-
TION; ACCOMPANIED BY MARILYN G. O’CONNELL, DEPUTY
ASSOCIATE COMMISSIONER FOR PROGRAM BENEFITS
POLICY

Mr. THOMPSON. Thank you, sir.

I am here to discuss SSA’s role in administering this program.
I am accompanied by Marilyn O’Connell, who has been directing
implementation of our coal act responsibilities.

I will begin by briefly reviewing our responsibilities and then I
will discuss our progress in carrying out these responsibilities.

The SSA was assigned three responsibilities under the coal act;
first, to calculate the amount of the health benefit premium for
each beneficiary; second, to assign each miner to a coal operator
who will be responsible for the health benefit premiums for that
miner and any beneficiary eligible because of the relationship to
that miner, and to notify the operator of that assignment; third, to
decide requests by the coal operators for review of the assignments.

SSA has calculated the premiums and notified the trustees of the
combined fund of the premiums for each year since the law was
enacted. We have also completed the process of making the initial
assignments. As was required by law we completed that by October
1993.

The third of these responsibilities under the coal act, which has
turned out to be very complex and time consuming, is the respon-
sibility for reviewing the assignments when requested. The law
provides that an assigned operator may, within 30 days of receipt
of the assignment notice, request detailed information from us as
to the work history of the miner and the basis for an assignment.
The assigned operator then has 30 additional days, after receiving
that information, to request a review of the assignment.

After the initial assignment notices were sent out, operators re-
quested from us over 40,000 earnings records, as well as the basis
on which the assignments were made for these 40,000 miners.
Retrieving these records was a labor-intensive operation. The earn-
ings information that we have since 1978 is available electronically,
but earlier earnings information is maintained on microfilm and
requires manual searches.

We completed mailing out all of the requests for earnings records
by February 1994. After the earnings records were sent to the
assigned operators, the operators had 30 days to request a review.
We received requests for review from 471 coal operators concerning
the assignments of approximately 24,500 miners. The review
requests were based on a wide range of allegations; for example,
operators disputed that they were ever in the coal business, ever
were a signatory to an agreement or that they should be considered
a related company.
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Because of the variety of the reasons the operators alleged for
contesting assignments, we developed a two-stage process. First,
we did a determination to see whether a company was in fact a
coal operator eligible for assignment of miners. Those companies
which were found not to be eligible for assignment were relieved
of responsibility for any miners.

Having worked our way through most of the operators, we then
went to the second stage, to review the earnings records of all the
miners for whom there is a request for review, to determine wheth-
er the assignments should be adjusted, and, where adjustments
were made, to determine who were the companies that seemed to
be eligible for assignment.

The review process has been long and involved because of the
difficulties encountered in attempting to secure documentation and
in evaluating evidence submitted by the companies. In addition,
some operators requested and were granted extra time, as much as
240 days to submit evidence. Much of the evidence submitted was
old, incomplete and difficult to interpret. In addition, it was nec-
essary to contact various organizations and agencies to determine
the status and relationships of numerous companies.

We have now made decisions on 8,500 of the 24,500 cases
included in the review requests. We have informed the requesters
whether their appeal is allowed or denied. We will be sending out
the new assignment notices by the end of the month.

We expect to have all of this first round of appeals finished by
the end of September. Of course, the employers to whom these
24,500 cases were reassigned can appeal the reassignment, starting
a new round of reviews and appeals.

By law, SSA cannot use trust fund moneys for work related to
this program. Thus, SSA requested and Congress provided a
supplemental appropriation of $10 million for fiscal year 1993.
Congress also approved a change in our administrative expense
account language which permits us to use administrative funds to
carry out the coal act and then be reimbursed subsequently.

To date, we have used essentially all the $10 million of the initial
appropriation. How much more we will need depends on how many
appeals we get of the reassignments that we are now making. If
we receive requests for reviews of subsequent assignments at a
rate comparable to the rate that we have received for initial assign-
ments, the additional cost could be as much as $10 million.

In conclusion, we have been given a difficult and complex task.
We have carried out our responsibilities of calculating the
premiums and the initial assignment to the mine operators in the
timeframe contemplated by the statute, but we are now in the
midst of a complex process of working through the appeals and
adjusting the status of the assigned miners when companies bring
to our attention new facts about their corporate relationships.

I will be happy to answer any questions you have.

Thank you.

[The prepared statement follows:]
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STATEMENT OF LAWRENCE H. THOMPSON
PRINCIPAL DEPUTY COMMISSIONER OF SOCIAL SECURITY

Madame Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the role of the
Social Security Administration (SSA) under the Coal Industry
Retiree Health Benefit Act of 1992 (Coal Act). Let me begin by
briefly reviewing the requirements of the law and the -
respongibilities which were assigned to SSA. Then, I will
discuss SSA’s progress in carrying out these responsibilities.
Requirements of the Law

The Coal Act merged the 1950 and 1974 benefit plans of the
United Mine Workers of America (UMWA) into a new "Combined Fund,"
administered by a board of trustees as a private tax-exempt
employee benefit plan. This new Pund is designed to provide
lifetime health benefits (and death benefits) for bemeficiaries

—of the o0ld plans--retired miners and their dependents or
survivors. Benefits are financed from funds transferred from
UMWA pension plans, premiums paid by coal operators, and
transfers of amounts from the Abandoned Mine Land Reclamation
fund.

Under the law, coal operators pay premiums for all
beneficiaries who are determined to be their responsibility. The
premiums are established by formulas in the law. The law
provides for them to pay a pro rata share of the premium cost for
beneficiaries for whom no assignment of responsibility can be
made (unassigned beneficiaries). However, because the Fund had
adequate financing for the two years ending September 30, 1995,
the coal operators did not have to pay premiums for unassigned
beneficiaries for those years. With the plan year beginning
October 1, 1995, these premiums will be transferred to the Fund
by the Department of the Interior out of the Surface Mining
Control and Reclamation Trust Fund.

SSA R ibiliti
SSA was assigned three responsibilities under the Coal Act:

] To calculate the amount of the health benefit premium
for each beneficiary;

] To assign each miner to a coal operator who will be
responsible for the health (and death) benefit premiums
for that miner and any beneficiaries eligible because
of their relationship to the miner, and notify the
operator of that assignment; and

-3 To decide requests by the coal operators for review of
assignments.

Let me now briefly discuss each of these responsibilities.

calculating ti :

The law states that the health benefit premium amount is to
be based on the average dollar amount of health benefite paid per
person under the old plans for the plan year beginning July 1,
191, updated to take account of the increase in the medical
component of the Consumer Price Index (CPI). The law requires us
to calculate the premium for each plan year beginning on or after
February 1, 1993. The first plan year began on February 1, 1993,
because that is the date the old plans were merged to create the
Combined Fund. By law, subsequent plan years began on October 1,
1833, and each succeeding October 1.

The Coal Act requires that the premium calculation be based
on the following information: (1) the aggregate amount of
payments from both the 1950 UMWA Benefit Plan and the 1974 UMWA
Benefit Plan for health benefits {(less reimbursements but
including administrative costs) for the plan year beginning
July 1, 18391, for all individuals covered under the plans for



22

that plan year, and (2) the number of such individuals covered
under the plans for that plan year. The aggregate cost divided
by the number of individuals, increased by the percentage
increase in the medical component of the CPI from 1992 to the
year in which the plan year begins, produces the premium per
individual.

SSA has calculated the premiums and timely notified the
Trustees of the Combined Fund of the premiums for each year since
the law was enacted.

Assiagnment Procedures

h Our second task involved assigning responsibility for each
miner to the appropriate coal operators. The Coal Act specifies
the criteria we were to use.

The Combined Fund identified approximately 80,000 miners--
both living and deceased--who were covered by the Act. The
Bituminous Coal Operators Aesociation provided us a list of X
approximately 15,000 of these miners for whom certain large coal
operators voluntarily acknowledged premium responsibility. For
these miners, and their dependents or survivors, we simply sent a
confirming notice of assignment to the coal operators and to the
Combined Fund.

The remaining 65,000 miners had to be assigned to a coal
operator following the criteria set forth in the law. 1In
general, there are three factors that are considered in
determining to which coal operator a miner is assigned--length of
a miner’'s employment with a coal operator who was a signatory to
a UMWA wage agreement (also called a signatory operator), recency

of that employment, and the date the wage agreement was aigned by
the operator and the UMWA.

More specifically, the law states that a miner must be
assigned to a coal operator according to the following order
of priority:

o To the last active signatory operator (as defined
previously) for whom the miner worked at least 2 years under
a UMWA agreement {or if an inactive signatory, to its
related company, if any) provided that the operator is also
a 1978 signatory. ’

o To the last active signatory operator for whom the miner
worked under a UMWA agreement {(or if an inactive signatory,
to an active related company, if any) provided the operator
is also a 1978 signatory.

] To the active signatory operator of any agreement for whom
the miner worked the longest under a UMWA agreement {or if
an inactive signatory, to an active related company) in the
period prior to 1978.

o If no assignment can be made under the above criteria, the
miner is treated as "unassigned." This means that, because
respongibility for the premium cannot be assigned to a
particular signatory operator, the miner is asmsigned to a
pool,- for which each assigned operator pays a pro rata share
of the premiums.

Before we could even bagin the assignment process, we had to
develop lists of assignable coal operators. These lists were
developed by SS5A using information which was provided to us by
the Bituminous Coal Operators Association and the UMWA, SSA
employer records, information provided by operators in court
suits and testimony in those suits, and other available sources
of information on the coal mining industry, such as the Keystone
Manual. Tt was very difficult to develop an accurate list of
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coal operators because most sources of information on companies
did not include the employer identification number which SSA
records usc¢ to differentiate companies with similar (often
identical) names. We used as much information as was available,
such as similar addresses, but still had many companies
erroneously included in the information provided by the UMWA. In
fact, we continue to update the lists throughout the assignment
process and the review process as we learn more about the
companies. -
In order to make an assignment using the criteria I

- described above, we must perform two separate operations:
searching Social Security earmings records to reconstruct a -
miner’s individual employment history; and watching that history
against the liste of signatory coal operators and related
companies who meet the above criteria and are still in bdsiness.

Once we have searched our earnings records to establish the
miner’s work history, we then use the criteria in the law to
determine which coal operator is liable for the miner‘s health
benefit premiums by matching the employment history with the
lists of signatory operators.

We also use the information we obtained to identify any
company which is "related" to a signatory company which is no
longer in business. Under the Coal Act, the *related™ company of
a coal operator no longer in business may also be assigned
responsibility for the miner’s premium. Companies are related if
they were:

o Members of a controlled group of corporations;

o A trade or business under common control with a
signatory operator;

[=) Members with the signatory operator in a partnership or
joint venture in the coal industry which employed
eligible miners (but not a limited partner); or

] A successor in interest to a related company.

If a signatory operator is no longer in business, we must
determine whether there is a company which, as of July 20, 1992,
or, if earlier, as of the time immediately before the operator
ceased to be in business, was “related® to the signatory
operator. If so, and if the related company is still in
business, it becomes responsible for the beneficiary’s premiums.
In general, we based our determinations regarding related
companies on the industry sources I mentioned previously.

SSA completed the process of making the initial assignment
decisions by October 1, 1993, as required by law.

SSA’s third responsibility under the Coal Act, which has
turned out to be very complex and time consuming, was to review
each of the assignments, if requested by a coal operator. The
law provides that an assigned operator may, within 30 days of
receipt of the assignment notice, request detailed information
from us as to the work history of the wminer and the basis for the
assignment. The assigned operator then has 30 days from receipt
of that additional information to request review of the
assignment. The statute requires the operator to provide
evidence constituting a prima facie case of error in order to
have the assignment reviewed.
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After the initial assignment notices were sent to the
assigned operators, operators requested over 40,000 earnfngs
records, as well as the basis on which the assignments were made.
In order to provide this information, SSA had to reconstrucdt some
of the earnings records (which averaged eight pages per record)
and provide copies of all of the earnings records with the
Justification for which each assignment was made to the
operators.

Retrieving these records was a labor-intensive operation.
Each earnings record contains a history of the miner’s wages and
the names and addresses of employers. While earnings infermation
is electronically available beginning with wages reported for
1978, earlier earnings information is maintained on microfilm and
requires a manual search., SSA completed the mailing of the
earnings records by February 1994.

After the earnings records were sent to the assigned
operators, the cperators had 30 days to request a review of the
assignment. SSA received requests for review from 471 coal
operators concerning assignments for 24,541 miners. The review
requests were based on a wide range of allegations, for example,
the company disputed that it was ever in the coal business, was a
signatory to an agreement, or should be considered a related
company .

Because of the variety of the reasons the operators alleged
for contesting assignments, SSA developed a two-stage review
process:

(] For those appeals in which the company alleged that it
should not be assigned any miners because it was not a
signatory to a UMWA wage agreement or is not in business, or
due to a similar reason involving the status of the company,
we did a first stage determination in one location to
determine whether that company is in fact a coal operator
eligible for assignment of miners. Those companies which
were found not to be eligible for assignment were relieved

- of responsibility for all miners.

o The second stage involves reviewing the earning records of
all miners for whom there is an appeal from the original
assignment. Those miners who were assigned to companies
which were relieved of all assignments are reassigned to
another company or to the unassigned pool. All others are
either affirmed, reassigned, or included in requests for
review which are denied because the operator did not file
the request timely or failed to submit evidence.

The review process has been long and involved because of the
difficulties encountered in attempting to secure documentation
and in evaluating evidence submitted by the companies. In
addition, some operators requested and were granted extra time to
submit evidence. Some were granted up to 240 days to submit
evidence. During the review process, all allegations and
evidence submitted by the companies required extensive
examination and evaluation. Many of the documents were court
orders, legal business transaction papers, business permits,
contracts, and pages from old business publications. Much of-the
data were old, incomplete, and difficult to understand. In
addition, it was necessary to contact various organizations and
agencies to determine the status and relationships of numerous
companies. These contacts included State agencies, business
bureaus, and public libraries which can verify the current status
of certain businesses. We also contact the UMWA Fund to verify
signatory agreements, dates of the agreements, and coverage
status of employees.
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We have completed virtually all of the stage one
determinations and more than a third of the stage two
determinations. Of the 471 requests, only 15 requests are still
being considered at the first stage level. Decisions have been
made regarding 8,417 of the 24,541 assignments reflected in these
review requests. Of these, 4,930 assigoments were modified
(3,536 miners reassigned to other companies and 1,394 miners
designated unassigned), 3,393 assignments were affirmed, -and 94
were included in requests for review which were denied because
the operator did not file the request timely or failed to submit
evidence. Notices of affirmation and denial have already been
released; reassignment notices are expected to be released by the
end of June 1995.

I1f, after considering a request for review, SSA decides to
change a miner’s assignment, SSA applies the assignment criteria
I described above to make the reassignment. Each new assignment
is subject to the review process I described above. There are
currently about 90 companies involved in litigation concerning
the assignment of miners. Because the suits are still pending, I
cannot discuss them.

Cost _of S$SA Workloads

The Coal Act did not provide fumnding for us to perform the
work required of SSA. By law, SSA cannot use trust fund monies
for work which is unrelated to Social Security programs. For
this reason, SSA requested, and Congress provided, a supplemental
appropriation of $10 million for Fiscal Year 1993 to give SSA the
necessary initial funding for this work. The funds were adequate
to complete the assignments and begin the reviews. Congress also
approved a change to SSA’s 1994 administrative expense account
appropriation language which permits SSA to use its
administrative funds to carry out the requirements of the Coal
Act and provides for reimbursement to the Social Security trust
funds, with interest, not later than September 30, 1996.

SSA spent $8 million of the supplemental appropriation in
Figcal Year 1993, and carried over $2 million into Fiscal Year
1994. SSA spent another $1.3 wmillion of the supplemental in
Fiscal Year 1994, and carried over $0.7 million into Fiecal
Year 1995.

If SSA receives requests for reviews of subsequent
assignments at a rate comparable to the rate of requests for
review of the initial assignments, we estimate the cost could
increase by as much as $10 million. We expect this amount to be
spent over the Fiscal Year 1995-1996 period. Part of this work
will be funded through the remaining supplemental appropriation,
and the balance from the administrative expense account, with
subsequent reimbur from g al re .

conclusion

In conclusion, Madame Chairman, despite being given a
difficult and complex task, SSA has carried out all of its
responsibilities under the Coal Act concerning the calculation of
premiums and the initial assignment of miners to operators. We
continue the process of adjusting the status of the assigned
miners as companies bring out new facts about corporate
relationships and are processing the remaining requests for
review as quickly as we can. I would be happy to answer any
questions you may have.
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Mr. HERGER. Thank you very much.

Mr. Brand, I appreciate your testimony.

Mr. Thornton, we want to welcome you before our Committee for
the first time.

I would like to ask you a question. '

Do you believe that the trustees have the discretion as to when
to impose penalties?

Mr. THORNTON. The trustees have a fiduciary responsibility to
the fund to collect the maximum amount of revenues for the fund.
In collecting premiums themselves, they have a certain amount of
discretion to consider the costs involved in collecting the premiums
versus the likelihood of collecting them. I think that once that proc-
ess is completed, the responsibility for collecting the penalties is
not with trustees, but with the IRS. So, in that sense the trustees
do not have discretion to waive penalties but they have a certain
am(ixfmt of discretion with respect to collection of the premium
itself.

Mr. HERGER. Thank you.

If discretion is needed, and it sounds like it might be in some
instz;r)lces; does that suggest that there is a problem with the act
itself?

Mr. THORNTON. There may be an excessive penalty in the act.
Currently, the penalty is $100 per day per beneficiary and that can
mount up to a sizable penalty in a short time. We would be willing
to consider ways to adjust that penalty. As of yet, it has not been
a problem because no one has been assessed that penalty.

I think Mr. Brand has explained in some detail why that has
happened. Certainly, we could be willing to reopen and explore the
penalty structure of this act.

Mr. HERGER. Then the last question, are you satisfied that the
fund trustees are meeting their common law and statutory duties
under section 4980(b) of the Internal Revenue Code as fiduciaries?

Mr. THORNTON. We have no reason to think otherwise. Since the
combined fund is a multiemployer nongovernmental benefit plan,
the Labor Department has oversight responsibilities over the plan.
To date, we are not aware of any irregularities that have required
any particular action on the part of the Labor Department.

Mr. HERGER. Thank you.

The gentleman from Missouri, Mr. Hancock will inquire.

Mr. Hancock. 1 would like to get to the bottom line as quickly
as possible.

Why should the Federal Government have any role in any
privately financed, }I)‘rivately administered retiree health plan?

Mr. THORNTON. The Federal Government’s role in this plan is
actually fairly limited. The SSA, is involved in the assignment of
employers and beneficiaries. IRS is invelved in collection of pen-
alties. The plan itself is a private nongovernmental fund run by
trustees representing both coal companies and coal miners.

There is a transfer beginning in 1995 of moneys from the
Abandoned Mine Land Fund to help defray the cost of orphan
beneficiaries, but that is pretty much the extent of the Federal
Government’s involvement. I think at the time the act was enacted,
it was recognized that this was a unique situation relating to the
coal mines going back to the Truman era of 1946.
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Then Labor Secretary Elizabeth Dole’s commission decided some-
thing more than collective bargaining would be needed to fix the
situation. The previous administration was active in working out
this compromise.

Having reviewed the bill, we have come to the conclusion that it
was a reasonable solution to a very difficult situation, the main
objective being to make sure miners’ benefits are provided.

Mr. HANCOCK. Here again, I think the actual answer to the ques-
tion is of course that it got included in an act that nobody was in
there when you get down to it. Very few people knew it was in
there. At least the Ways and Means Committee did not know
anything about it at the time.

Can you tell me how many penalty enforcement actions for
failure to pay premium Treasury has initiated?

Mr. BRAND. At this time, we have asserted no penalties and thus
no attempts to collect have been made.

Mr. HANCOCK. The trustees of the combined fund, are they
providing you with names of individuals and corporations that are
in arrears in paying their premiums to the fund as directed by the
coal act? Are you getting this information?

Mr. BRAND. There are two types of information.

First, there are sanctions that apply to the contributions during
the transitional year. They furnished us information previously on
companies that had not made those contributions. However, the
sanction in that situation is a sanction that applies to a disallow-
ance of certain deductions on the income tax return of the business
entity. Since those returns had not yet been due, we have imposed
none yet. Those returns now of course would have been due and
presumably filed.

In our audit cycle, we will be into the returns this year that
relate to that particular year of filing. We expect in August an up-
dated list and we will put them into the return cycle and evaluate
them, whether we should examine that or not.

In terms of the penalties, we have not received a referral yet. It
would appear that the compliance rate here is so substantial, and
the referral of nonpayment would be from defunct small companies,
so that the application of penalties wouldn’t make sense.

Mr. HANCOCK. What is the SSA’s involvement in this? I under-
stand that there is quite a backlog of organizations that have
appealed their assignments. Is that backlog problem being solved?

Mr. THOMPSON. Yes. We realized, after we made the initial round
of assignments, when people came in to appeal, that a lot of the
appeals had to do with whether a firm should have been assigned
any miners. Did we have the wrong firm? We did not have the
employer identification numbers for a lot of these firms. We had to
guess at which firm it was and we got some wrong.

Then there were questions about whether this firm was a legiti-
mate successor of a firm that had been in the coal business. It was
clear we were going to have to work through all of those issues be-
fore we reassigned coal miners or else we would just be reassigning
coal miners from one firm to another firm that shouldn't have been
assigned a coal miner in the first place.

We have spent a good deal of time sorting through to make sure
that our list of companies eligible to be assigned a miner was a
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valid list. We think we have that pretty well straightened out and
now we are actually assigning the miners. That has been the delay.
We should have that wrapped up for this round in another couple
of months.

We have about 24,500 miners involved in requests for review. I
said in the testimony we have 8,500 that were assigned as of a
week ago. We think the other 16,000 will be taken care of in the
next couple of months.

Mr. HANCoCK. 1 understand that there have been some 200
companies that were initially notified that they might have some
liability under this act, that have been released from all liability;
is that correct?

Mr. THOMPSON. That is about right.

Mr. HaNCOCK. Would you give me an estimate of how many
companies that you did not find? Are you convinced that you found
all the companies that you were supposed to find?

Ms. O'CONNELL. Let me answer that. In the initial round, we
found a lot of wrong companies and that is the 200 you are talking
about. As we have gone through the appeals, through the evidence
furnished by the companies in the appeals, we have identified com-
panies that did not receive assignments in the first round that will
when we do the reassignments. For example, we may have had 20
companies with identical names and very close addresses, and we
got the wrong one. Now we presumably have the right one. So, I
do not have an estimate of that number until we have done the re-
assignments, but we will have identified companies who did not re-
ceive assignments in the first round.

Mr. HANCOCK. Are you telling me that there are companies out
there now that are going to get a notice in the near future that
they owe money into a pension plan or into a health benefit plan
that were not a party to the contracts and do not know anything
about it?

Mr. THOMPSON. They were presumably a party to the contract
but previously we had identified a different company and now we
realize we made a mistake.

Ms. O’CONNELL. They have to have been a signatory during the
appro(;;riate period and the miner had to have worked for them or
a predecessor company in the right period, so they would have been
a party to the contract.

Mr. HANCOCK. Is it unusual in our scheme of things to have com-
panies that have changed hands a number of times, and have not
been in the coal business for maybe 20, 25 years, to later find that
there is a contingent liability that the new owners are not aware
of and had no record of. Do you know of another instance where
we have done something like this?

Mr. THOMPSON. That has arisen several times. I will defer to
somebody else on the question of whether that is reasonable or not.

Mr. HANCOCK. 1 think we know the answer to that.

Mr. THOMPSON. It has happened a couple of times.

Mr. Hancock. Can you give me a specific where it has
happened?

r. THOMPSON. No.

Mr. HANCOCK. Are we going back to 1950 and telling people that

they owe money for employee benefit plans?
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Ms. O’CONNELL. That is correct.

Mr. HANCOCK. You cannot think of any other time?

Ms. O’'CONNELL. Eastern Enterprises is no longer in the coal
business. They sold that part of the company, and received assign-
ments for that reason.

Mr. Hancock. I understand. The bill that we have introduced,
I want to reiterate, is not going to take any benefits away from the
miners that are retired. However, I think it is a case of who is
going to pay for it rather than taking away any benefits. That
certainly is not our position at all.

Thank you, Madam Chairman.

Chairman JOHNSON [presiding]. Thank you.

I did not get a chance in my earlier statement to welcome you,
Mr. Thornton. This is your first opportunity to be on the other side.

Mr. THORNTON. Thank you very much.

Chairman JOHNSON. We appreciated your service on the Commit-
tee and we appreciate your service in the executive branch.

Mr. THORNTON. It is an honor to be here.

Chairman JOHNSON. Are you having any problems with the
premium dollars flowing in and the way they were anticipated? In
other words, are people paying and are they paying the amount
that you expect them to pay?

Mr. BRAND. I might respond to that. The collection of the
premiums is with the fund itself, the combined fund. But the indi-
cations are that 91 percent of the premiums are being paid timely
and that another 5 percent are subject to various types of arrange-
ments such as escrow, litigation or bankruptcy, so there is a high
degree of compliance in the actual payment of the premiums.

The understanding is that the unpaid premiums are small
amounts spread among a number of small companies that in many,
many instances are insolvent or bankrupt themselves.

Chairman JOHNSON. The figure that we were given was that
there were 200 companies that were delinquent.

Mr. BRAND. My understanding is that the 200 companies are not
necessarily delinquent. They are in various stages of appeals or
may have been relieved of responsibility or may be in bankruptcy.
I believe that may be a question that is better asked of the fund
representatives themselves. They would have that information.

Chairman JOHNSON., We will certainly do that.

Mr. Zimmer.

Mr. ZIMMER. Thank you, Madam Chairman.

I would like to ask Dr. Thompson and Ms. O’Connell whether
you are familiar with the very recent Federal District Court case
of the National Coal Association against Secretary Shalala, which
was decided June 2 of this year and held that the SSA did not
properly compute the premium amount under the 1992 coal act?

Mr. THOMPSON. 1 have heard of the case. I have been told that
the case was decided.

Mr. ZIMMER. Can you tell the Subcommittee whether the SSA
plans to appeal this decision?

Mr. THOMPSON. The staff is evaluating that and they haven't
brought me a recommendation yet, so I cannot tell you today what
we are going to do.
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Mr. ZiIMMER. Does the staff consider this decision to be an impor-
tant one?

Mr. THOMPSON. I am sure.

Mr. ZiIMMER. Do you know approximately what the total amount
of premiums annually is and the total that could be eliminated if
the National Coal Association case is upheld on appeal?

Mr. THOMPSON. 1 would rather supply that for the record.

Mr. ZIMMER. Certainly. I have no further questions. Thank you.

[The following was subsequently received:]

The figures in the first column are the per beneficiary premiums for each of the
plan years as determined by SSA. The second column shows what the per bene-
ficiary premium for each year would have been had they been computed using the
method determined by the District Court to be the correct computation method.
Since SSA does not have information about totals of premiums billed by the
combined fund, we cannot determine the total effect of the court decision.

Per Beneficiary Premium Original Court Case
Lst Plan Year (02/01/93-09/30/93) =$2,245.83 $2,013.83
2d Plan Year (10/01/93-09/30/98) = 2,245.83 2013.83
3d Plan Year (10/01/94-09/30/95) = 2,349.38 2,106.68

Chairman JOHNSON. I thank the panel for your testimony this
morning and for your assistance in the future.

[Additional written Subcommittee questions and the responses
submitted to IRS and Treasury follow:]
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QUESTIONS FOR TREASURY AND THE INTERNAL REVENUE SERVICE .

How many penalty enforcement actions for failure to pay premiums has the
Treasury initiated, pursuant to section 9707 of the Internal Revenue Code?

Taking into account the high level of compliance and that actions are
underway to collect 95 percent of the delinquent premiums, the IRS has
decided that the most judicious use of its enforcement resources would be to
focus on those operators referred to the IRS by the Combined Fund for
delinquent premiums. The IRS is working closely with the Fund to obtain
this information on a systemic basis when they have determined willful
nonpayment. To date, no referrals have been received from the Fund; thus,
no penalties have been assessed.

Are the trustees of the Combined Benefit Fund providing you with the names
of individuals or corporations who are delinquent in making their premium
payments?

Information from the Combined Fund indicates that 91 percent of the
assessed premiums have been paid. The Fund has also indicated that proofs
of claim, settlement negotiations, suits or other actions are pending for 95
percent of the uncollected premiums. It would not benefit the Fund, the
beneficiaries, or the IRS to indiscriminately assess penalties against the
companies that are financially unable to pay the premiums. Representatives
from the Fund are cooperating with the IRS to ensure that we do not
indiscriminately and prematurely impose the sanctions under the Coal Act.

Is it the responsibility of the Treasury Department to inquire as to whether
the premiums due the Fund under the Act are actually being paid? Or do you
simply wait for referrals of non-payers from the Fund?

The statute does not address the reporting of delinquent operators by the
Combined Fund. As noted in the answer to question 2, the IRS has met with
Fund representatives regarding the coordination of collection efforts with the
implementation of the penalty.

There are some reports that there are more than 200 delinquent companies.
If you have not received referrals from the Fund, does that concern you?

The number of delinquent companies does not reflect the amount of
uncollected premiums. Our discussions with the Combined Fund indicate
that 91 percent of the assessed premiums have been collected. Of the
amounts that have not been collected, almost half are either the subject of
escrow agreements with operators contesting the constitutionality of the Act
or are attributable to operators known to be the subject of bankruptcy
proceedings. The remaining uncollected premiums are spread among small
insolvent or defunct operators and have been determined to be not collectible
by the Fund.

Do you believe the Trustees have discretion as to when to impose penalties?

No. The Trustees do not impose penalties and therefore have no discretion
whether to impose penalties.
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Does the Treasury or the Service have some discretion as to when to impose
penalties?

Under the statute, the Secretary of Treasury may waive ail or part of the
penalty, in the case of a failure that is due to reasonable cause and not 10
willful neglect, to the extent that it is determined that the payment of the
penalty would be excessive relative to the failure invoived.

If discretion is needed, does that suggest that there is a problem with the
Act itself?

As stated in our testimony, we are concerned that the penalty may be
excessive in certain cases, and a revised penalty structure may provide a
better enforcement tool. However, we do not believe that this issue reflects
problems with the basic financing structure of the Act -- requiring former
employers to finance the health benefits promised to retired miners and their
families.

Are you satisfied that the Fund Trustees are meeting their common law and
statutory duties under section 4980(B) of the Internal Revenue Code as
fiduciaries?

The Coal Act provides that the Combined Fund is a plan described in section
302(c){5) of the Labor Management Relations Act of 1947 (LMRA), an
employee welfare benefit plan within the meaning of section 3{1) of the
Employee Retirement Income Security Act of 1974 (ERISA) and a
multiemployer plan within the meaning of section 3{37) of ERISA. The
fiduciary duties are under ERISA. Both the LMRA and ERISA are
administered by agencies in the U.S. Department of Labor.

Have you received adequate funding from the Congress to carry out your
penalty enforcement responsibility under the Act?

The IRS did not receive any additional funding to administer the penalty
provisions of the Coal Act. It does not benefit the Fund, beneficiaries, or the
IRS to assess penalties against companies that are financially unable to pay
the premiums or in cases where a penalty assessment will result in cessation
of business operations or bankruptcy of the company. Additionally, it would
not be a judicious use of IRS resources to assess penalties in these
situations.

Do you have adequate personnel to carry out your penaity enforcement
responsibility under the Act?

Since the IRS did not receive additional funding to administer the Coal Act,
resources to enforce the penalty provision would be redirected from other
compliance activities. The IRS is ready to impose the sanctions in the Act
when a penalty assessment will encourage voluntary compliance with
making the required payments under the Act.
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We will proceed with the next panel.

Russell Crosby, acting executive director of the United Mine
Workers; John Ladley, partner, Ernst & Young; and Jeffrey
Gathers, principal, Towers Perrin, Cleveland, Ohio.

Mr. Crosby, if you will proceed.

As we mentioned earlier, your full statement will be included in
the record, and we ask you to summarize.

STATEMENT OF RUSSELL U. CROSBY, ACTING EXECUTIVE
DIRECTOR, UNITED MINE WORKERS OF AMERICA, HEALTH
AND RETIREMENT FUNDS

Mr. CROSBY. Good morning, Madam Chairman, gentlemen.

I am Russell Crosby, acting executive director of the UMWA
Health and Retirement Funds.

Thank you for inviting me here today to review the status of the
UMWA Combined Benefit Fund and the UMWA 1992 Benefit Plan.

In 1992, when Congress passed the coal act, it created both the
combined fund and the 1992 plan. Today, the combined fund serves
over 92,000 retired miners and their dependents. With an average
age of 73, almost 90 percent are eligible for Medicare and about 20
percent also receive Federal black lung benefits.

Four thousand three hundred retired miners and their depend-
ents receive benefits from the 1992 plan, with an average age of
51, and about 44 percent eligible for Medicare; 5 percent also
receive Federalblack lung benefits.

The combined fund receives financing from three sources, first,
the beneficiaries themselves participate by the transfer of $210 mil-
lion from the 1950 Pension Trust. This has covered the cost of
benefits for unassigned or orphan beneficiaries in the first 3 years
of the fund’s existence. Transfers of interest from the Abandoned
Mine Reclamation Fund are expected to pay for benefits for the
unassigned pool of beneficiaries for another 10 years.

Second, companies that signed the 1988 Coal Wage Agreement
pay premiums for beneficiaries assigned to them. They paid for the
combined fund’s first year operations as well. Those companies also
fund the 1992 plan while continuing single employer health plans
for their retirees.

Third, reach-back companies pay premiums for retired miners
and dependents who worked for them and are now assigned to
them under the act. This parallels the premium obligation of the
companies that signed the 1988 Coal Wage Agreement.

Both the combined fund and the 1992 plan have contracted with
United Health Care Corp., a national leader in health care man-
agement, to provide claims administration and cost management
services on a prepaid risk basis. United is now developing managed
care initiatives to maximize the cost efficient delivery of benefits.

Health care cost-containment is not new to retired miners. The
1950 and 1974 benefit plans began cost-containment programs in
1984, with the result that for comparable services, the UMWA
Benefit Trust had per capita expense trends almost 1 full percent
below those of the Medicare Program.

In 1990, HCFA approved the funds’ demonstration program for
Medicare part B services. Since then, Medicare has paid the fund



34

a negotiated flat fee per beneficiary and the fund assumed the risk
of providing part B services within that cost.

During the first years of the demonstration, the fund received
more in payment than the cost of services, primarily by reducing
medical fees. This is the source of most of the combined fund’s net
asset balance. However, for the current year and the anticipated
future, the combined fund is expected to break even on the
arrangement because Medicare has significantly reduced the
amount it pays us.

The trustees are concerned about the likely effect on the
combined fund of any overall reduction in Medicare benefits. Such
a development can only increase the risk of future shortfalls in
income in relation to the cost of benefits.

A new demonstration proposal to extend the Medicare capitation
arrangement to cover part A as well as part B services has been
submitted to HCFA. While the proposal is under consideration, the
fund and United Health Care are working to develop networks and
other managed care interventions to maximize the quality of care
while minimizing cost.

We believe that these benefit plans are a model of the kind of
health care delivery and payment systems that the Congress has
hoped to promote nationally.

While Guy King of Ernst & Young will discuss the financial
outlook of the combined fund, I can summarize the current picture.
The fund’s audited financial statements show that for the plan year
ended September 1994, the Combined Benefit Fund had net assets
of $114.8 million. It provided $338 million in medical benefits, of
which $159 million were covered by Medicare and black lung
payments. In addition, death benefits of almost $13 million were
paid out.

Roughly, $92 million of the combined fund’s net asset balance
comes from the Medicare relationship, not premiums paid by
employers. Other sources include collection of pre-coal act delin-
quencies and credits of first-year contributions made by companies
that signed the 1988 Coal Wage Agreement but had no
beneficiaries assigned.

Audited financial statements for the 1992 plan for the year
ended December 31, show it had net assets of $1.3 million. During
that year, the plan provided almost $10 million in medical benefits
of which $2 million was covered by Medicare and black lung
payments.

In October 1993, Social Security provided a list of companies
with beneficiary assignments and the fund immediately billed all
companies the premiums owed for their retirees and their depend-
ents.

Companies appealed over 35,000 of the individual beneficiary
assignments but Social Security expects to complete the appeals
process this fall. These ongoing appeal decisions have caused a
shiflting of liability among companies as well as to the unassigned
pool.

To ensure that premiums owed are paid, we maintain a system-
atic and aggressive program to collect delinquent contributions.
While the coal industry includes a number of large, financially
stable companies who reliably contribute to the fund, it also has
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many small undercapitalized employers who start up and then
shut down after a short time, often falling delinquent in the
process.

Bankruptcies are also common in the industry, but we have not
observed a significant increase in bankruptcy filings since the
passage of the coal act. There was an annual average of 44 new
bankruptey filings involving the funds in each of the 5 years prior
to the coal act, but there were only 36 new bankruptcy filings in
the year after the coal act became effective.

Under the coal act, the combined fund beneficiaries are assigned
to 688 different companies which are part of 520 control groups. So
far, 215 of these companies have been relieved of liability as a
result of Social Security appeal decisions.

Approximately 91 percent of assessed premiums have been paid.
Of the $30 million of delinquent premiums, about half is owed by
two companies, one of which has entered into an escrow-type
arrangement.

A total of 217 operators were delinquent as of March 1995. We
are in the process of suing, filing proofs of claim or negotiating
settlements in matters covering approximately 95 percent of the
delinquent premiums owed by these companies. The remaining §
percent is owed by numerous small employers who were assigned
small numbers of beneficiaries. Many of these are out of business
or have filed potentially successful appeals from their assignments.

While the uncertainties resulting from the Social Security
appeals process have prevented final calculations of premium
shortfalls or surpluses for the first two plan years, premiums
appear to have fallen short of expenses.

The trustees asked Guy King of Ernst & Young to prepare actu-
arial projections of the combined fund’s financial position over the
next 10 years. As the former Chief Actuary of the Health Care
Financing Administration, Mr. King is uniquely qualified for this
work.

You have his report.

Mr. King has also explained the reasons why the projections of
large surpluses found in the Towers Perrin study are improbable.
Towers Perrin apparently relies on inconsistent assumptions, they
assume that the combined fund’s future cost trends will grow at a
dramatically lower rate, but that the MCPI, which governs future
premiums, will not experience a corresponding downward
movement.

The fund’s cost trends are closely linked to Medicare, and Medi-
care makes up a large portion of the MCPI. As Mr. King will ex-
plain in more detail, the pattern of premiums falling short of ex-
penses is likely to continue into the future. The assets gathered
from the Medicare Program and prior period collections will be
needed to cover these future shortfalls.

I am now prepared to respond to any questions the Committee
might have.

Thank you.

Mr. Ladley.

[The prepared statement follows:]
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STATEMENT OF RUSSELL U. CROSBY
ACTING EXECUTIVE DIRECTOR OF THE
UMWA HEALTH AND RETIREMENT FUNDS

Before the House Ways and Means Committee
Subcommittee on Oversight
June 22, 1995

Good morning, Madam Chairman and Members of the
Subcommittee. It is my pleasure to be here today to address your
inguiries concerning the administration of the UMWA Combined
Benefit Fund and the 1992 UMWA Benefit Trust in accordance with
the provisions of the Coal Industry Retiree Health Benefit Act of
1992 ("Coal Act").

HISTORICAL PERSPECTIVE

Before I discuss the specifics of the operations of these
two funds, let me first provide you with some important
background information. As you know, the provision of retiree
health benefits in the coal industry has a long history dating
back almost 50 years to the agreement between the then Secretary
of the Interior, Julius A. Krug and John L. Lewis, President of
the United Mine Workers of Amserica (“UMWA"). The Krug-Lewis
Agreement established an unprecedented system for providing
health and pension benefits to active and retired miners and
their families. Through subsequent collective bargaining
agreements between the UMWA and the Bituminous Coal Operators’
Association, Inc. ("BCOA"), this comprehensive health delivery
system was carried forward, funded by contributions paid to the
health trusts by signatory employers.

The health delivery system that was established through
collective bargaining has been continuously administered by the
UMWA Health and Retirement Funds ("Funds"), which is a collective
reference to the family of employee benefit trusts that provide
health and pension benefits to eligible miners and their
eligible dependents. Prior to the enactment of the Coal Act, the
Funds consisted of five trusts: the UMWA 1950 Pension Trust, the
UMWA 1950 Benefit Plan and Trust, the UMWA 1974 Pension Trust the
UMWA 1974 Benefit Plan and Trust, and the UMWA Cash Deferred
Savings Plan of 1988.

THE COAL COMMISSION

By the late 19808 the UMWA 1950 and 1974 Benefit Trusts were
in deep financial difficulty due to the diminishing number of
contributing employers, rising costs and especially the relative
growth of the population of "orphan® beneficiaries, those whose
signatory employers had either gone out of business or refused to
sign subsequent National Bituminous Coal Wage Agreements
("NBCWA") and stopped contributing. In 1989, then Secretary of
Labor Elizabeth Dole created the Advisory Commission on United
Mine Workers of America Retiree Health Benefits ("Coal
Commission®) to evaluate the problems facing the Funds and to
propose a long term solution. After study, the Coal Commission
projected that the financial difficulties of the 1950 and 1974
Benefit Trusts would worsen, resulting in a combined deficit of
$300 million by 1993. The Commission also recognized that

Retired coal miners have legitimate
expectations of health care benefits for
life; that was the promise they received
during their working lives and that is how
they planned their retirement

years. That commitment should be honored.
(Coal Commission Report at 1.)
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Conseguently, the Cocal Commission made a number of
recommendations, including a recommendation that companies
signatory to past National Bituminous Coal Wage Agreements
("NBCWAs") should bear the cost of providing health benefits to
their own retired miners. The Coal Commission also recommended
that current and former signatory employers collectively share
the cost of providing health benefits to retirees whose employers
no longer existed ("“orphan" miners). According to the
Commission, the fairest method of financing this promised health
care encompassed the "imposition of a statutory obligation to
contribute on current and past signatorles, mechanisms to prevent
future dumping of retiree healthcare obligations, authority to
utilize excess pension assets and the implementation of state-~of-
the-art managed care and cost containment techniques." (Coal
Commission Report at 60.)

THE COAL ACT

In October 1992, Congress enacted the Coal Act as part of
the Energy Act of 1992. It is a stated policy of the Coal Act
"to provide for the continuation of a privately financed self-
sufficient program for the delivery of health care benefits..."
to coal industry retirees. This policy is effectuated through
the identification of the *“persons most responsible for plan
liabilities in order to stabilize plan funding and allow for the
provision of health care benefits to such retirees."

The Coal Act merged the 1950 and 1974 Benefit Trusts into a
new private trust fund called the UMWA Combined Benefit Fund.
Beneficiaries of the 1950 and 1974 Benefit Trusts as of July 20,
1992 are now covered by the Combined Benefit Fund, which has a
statutory mandate to provide benefits on a prepaid risk basis
and, to the maximum extent feasible, substantially the same
coverage that was provided under the 1950 and 1974 Benefit Trusts
as of January 1, 1992.

The Coal Act provides for financial stability of the
Combined Benefit Fund by drawing from three constituent sources.
First, the beneficiaries themselves were regquired to participate
by the transfer of $210 million from the 1950 Pension Trust in
three installments of $70 million in each of the first three plan
years. This has been enough to cover the cost of providing
benefits to the "unassigned" or orphan beneficiaries in the
Combined Fund during these years. (For an additional ten years,
transfers from the Abandoned Mine Reclamation Fund are expected
to continue to cover this unassigned bheneficiary cost.)

Second, operators who signed the 1988 NBCWA are reguired to
pay premiums for beneficiaries assigned to them and a
proportionate share of the death benefit cost and the cost of
unassigned beneficiaries, to the extent this cost is not covered
by the transfers described above. They were also required to
advance funds to cover the first plan year’s operations. In
addition, the 1988 agreement operators provide the guaranteed
funding of the 1992 Benefit Plan and are required to continue the
single employer health plans for retirees in place as of the
effective date of the Act. The creation of the 1992 Plan and
continuation of the single employer plans contribute to the
stability of the Combined Fund by allowing for the closed
population of the Combined Fund, limiting the potential growth of
its expenses.

Third, the coal industry operators who signed Coal Wage
Agreements prior to 1988, often referred to as "reachbacks," are
required to pay premiums for beneficiaries assigned to them and a
proportionate share of the death benefit cost and the cost of
unassigned beneficiaries, to the extent that this cost is not
covered by the transfers described above. This obligation of the
reachbacks parallels the 1988 agreement operators’ premium
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obligation. However, unlike the 1988 agreement operators, the
reachbacks have no other obligations. Moreover, under the
assignment criteria of section 9706, retirees are generally
assigned to the employers who employed them more recently, so
that a retiree who worked first for a reachback company and later
for a 1988 agreement operator would be assigned to the 1988
agreement operator.

Pursuant to the Act, the UMWA and the BCOA created the UMWA
1992 Benefit Plan to provide health benefits to a class of orphan
beneficiaries not covered by the Combined Fund. This class
includes beneficiaries who would have received benefits from the
1950 or 1974 Benefit Trusts but were excluded from the Combined
Fund by its cut-off date of July 20, 1992. It also includes
those beneficiaries whose employers have failed in their duty
under the Act to provide benefits under single employer plans.
Beneficiaries of the 1992 Benefit Plan must derive their
eligibility from mine workers meeting the age and service
requirements for eligibility as of February 1, 1993, who have
retired on or before September 30, 1994. Thus the maximum number
of potentially eligible beneficiaries of the 1992 Plan is the
number who could be eligible for benefits under single employer
plans mandated by section 9711.

The 1992 Benefit Plan is funded by two kinds of premiums.
Prefunding premiums are paid by all 1988 agreement operators who
maintain single employer plans under the Act, based upon the
roughly 62,000 beneficiaries in such plans, as they are all
potentially eligible beneficiaries of the 1992 Plan. Per
beneficiary premiums are owed by employers who last employed
beneficiaries actually receiving benefits from the 1992 Plan.

DEMOGRAPHICS OF THE COMBINED BENEFIT FUND AND THE 1992 PLAN

There are currently 92,083 retired miners and dependents
covered by the Combined Benefit Fund. These beneficiaries, on
average, are over 73 years old. Approximately 36% of Combined
Fund beneficiaries are over 80 years old and that number is
expected to exceed 50% in the next 6 years. Over 88% of Combined
Benefit Fund beneficiaries are eligible for Medicare benefits and
more than 19% of these beneficiaries alsoc receive federal Black
Lung Benefits.

There are 4,301 retired miners and dependents covered by the
1992 Benefit Plan. The average age of this population is S1;
approximately 44% are eligible for Medicare benefits and 5% also
receive federal Black Lung benefits.

Beneficiaries of the Combined Benefit Fund and the 1992
Benefit Plan are spread across the United States. However, the
heaviest concentrations of beneficiaries are found in the coal
field areas in southern West Virginia, western Pennsylvania,
Ohio, Virginia, Kentucky, Alabama, Illinois, Tennessee, Florida
and Indiana.

COVERED BENEFITS

Pursuant to the Ccal Act, the health benefits provided to
eligible beneficiaries under both the Combined Benefit Fund and
the 1992 Plan is a continuation of the level of coverage that was
provided by the former 1950 and 1974 Benefit Trusts. That plan
of benefits is designed to provide beneficiaries with access to
high quality health care with minimal out-of-pocket expenses
while also containing costs. The Trustees do, however, have
authority under the Coal Act to make certain revisions to the
health plan in order to preserve its financial solvency. At the
present time, covered services include inpatient and outpatient
hospital care, physician and other primary care services, insulin



39

and prescription drugs, skilled nursing care and extended care,
certain home health services and other benefits such as vision
care, durable medical equipment, hearing aids and necessary
ambulance services. For services that are covered by the plans,
the cost sharing requirements are a $5 copay per physician visit,
up to annual maximum of $100 per family, and a $5 copay per 30-
day prescription or refill, up to an annual maximum of $50 per
family. Beneficiaries are also protected by the Funds’ Hold
Harmless program against costs resulting from certain payment
denials (i.e. charges that are denied payment as medically

ry or as ive tees).

ADMINISTRATION OF THE PLANS

Both the Combined Benefit Fund and the 1992 Benefit Plan
provide a "one stop shopping" approach for eligible beneficiaries
and their providers. The Funds has processed and paid Medicare
benefits on behalf of its beneficiaries since the inception of
the Medicare program in 1965. Pursuant to the continuation of an
arrangement with the Health Care Financing Administration
("HCFA"), the Funds pays Medicare Part B benefits (except for
those Part B services that are processed by the Part A fiscal
Intermediaries) for the Medicare eligible beneficiaries of the
Combined Benefit Fund and the 1992 Benefit Plan. In addition,
under an arrangement with the U.S. Department of Labor entered
into in 1984, the Funds administers the health benefits portiocn
of the federal Black Lung program for Funds’ beneficiaries.

Thus, plan benefits "wrap around" both the Black Lung and
Medicare benefits.

As a result of a competitive bidding process, effective
January 1, 1995, the Trustees of the Combined Benefit Fund and
the 1992 Benefit Plan contracted with the United HealthCare
Corporation ("UHC") for the delivery of administrative and cost
management services to their beneficiaries. UHC is a large,
well-recognized, national leader in the health care management
industry. Pursuant to its agreements with the Combined Benefit
Fund and the 1992 Benefit Plan, UHC assumed the administration
and management of the health care benefits of each fund on a pre-
paid risk basis. UHC is now developing managed care initiatives
to continue cost efficient delivery of benefits to this
population.

Although some of the UHC initiatives will be new, the idea
of cost containment in health care is not new to the UMWA Benefit
Funds’ population. The UMWA 1950 and 1974 Benefit Plans began
successful cost management programs under the NBCWA of 1984 and
expanded those programs under the NBCWA of 1988. Because of
these programs, the 1950 and 1974 Benefit Trusts experienced
significantly lower rates of cost increase per beneficiary than
did the national population and dramatically lower rates than
populations of comparable age. As the Ernst and Young study
demonstrates, in a comparison of comparable services, from 1986
through 1994, the UMWA Benefit Trusts have had a per capita
expense trend of increase of 0.8% below the trend of increase for
the Medicare progranm.

Among the most successful cost management programs of the
UMWA Health Funds prior to the formation of the Combined Fund
were a national medical fee limit program, a drug pricing program
based on negotiated acquisition cost for prescription drugs,
strict limits on fees for durable medical equipment, including
oxygen, drug and medical utilization review, including rebundling
of lab and surgery fees, and promotion of the use of generic
drugs. While the 1950 and 1974 Benefit Trusts paid providers on a
fee for service basis with beneficiaries free to choose
providers, the beneficiary population has always been extremely
cooperative with the Funds’ cost containment efforts, and this
has enabled the Funds to negotiate for providers’ cooperation in
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‘programs to reduce costs. The Funds has maintained good
compunications with beneficiaries and providers to implement
these programs through staff members at eight field service
offices in the coalfields and through frequent mailings of
information in beneficiary news letters.

THE MERICARE ARRANGEMENT

As I mentioned earlier, the Funds has enjoyed a longstanding
relationship with the Medicare program. At the time the Medicare
Act was passed in 1965, the Funds provided most physician and
related services through clinics in the coalfields that it helped
sponsor. These clinics were paid on a retainer or other non-fee-
for-service basis. However, starting in 1978, a fee-for-service
system that embodied freedom-of-choice of providers was adopted.
At the inception of the Medicare program, the Funds became a
Group Practice Prepayment Plan and subsequently assumed its
current status as a Health Care Prepayment Plan ("HCPP"). For a
number of years, Medicare reimbursed the Funds for its
beneficiaries’ Part B medical and administrative expenses on a
"reasonable cost® basis. That arrangement changed in 1990 when
HCFA approved the Funds’ demonstration proposal and entered into
a capitation agreement for Part B services. Pursuant to that
arrangement, HCFA pays the Funds a negotiated flat fee per
beneficiary per month and the Funds assumed the risk of providing
the Medicare Part B services for that fee. To the extent that
these benefits cost less than the monthly fee to provide the
services, the excess monies are the Funds’ to keep and use to pay
other benefits. However, HCFA’s liability is also capped.
Consequently, if the cost of Medicare services exceed the HCFA
payments, the Funds must absorb the difference.

During the first years of the Medicare demonstration, the
Funds received more in payment than the cost of services, and
this is the source of most of the Combined Funds’ current net
assets. However, for the current year and the anticipated
future, the Funds are expected barely to break even on the
arrangement.

In January 1995, the Funds, on behalf of the Combined
Benefit Fund and the 1992 Benefit Plan, submitted a demonstration
proposal to HCFA to extend the capitation arrangement to cover
Part A as well as Part B services for its beneficiaries. The
Funds developed this proposal jointly with United HealthCare as a
means of more effectively managing the health care costs of the
Combined Benefit Fund’s and the 1992 Benefit Plan’s elderly
population. The proposal is under consideration at HCFA. 1In the
weantime, the Funds and UHC are moving forward with the
development of networks and other managed care interventions to
maximize the quality of care received by beneficiaries while
winimizing cost.

COAL ACT ASSIGNMENTS

Under the Coal Act, the Secretary of Health and Human
Services was required to assign beneficiaries to operators in
accordance with certain attribution rules that are set out in the
Act. 26 USC Section 9706. Beneficiaries who could not be
assigned using the assignment rules set forth in the Coal Act are
placed in the unassigned pool. As required by the Coal Act, the
Fund transmitted to the Secretary information relating to the
benefits and covered beneficiaries under the former 1950 and 1974
Benefit Plans and financial information for the Secretary’s use
in the calculation of the annual health premium. The Funds has
also provided information as requested by the Secretary
concerning the signatory status of operators and the work
histories of covered beneficiaries for use in the assignment
process.
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In October 1993, the Secretary provided the Funds with a
comprehensive list of assignments, and the Funds immediately
billed all assigned opaerators and their related persons for the
premiums and has pursued collection of the monies owed to the
Fund. However, many operators appealed the assignments made by
the Secretary--over 35,000 individual beneficiary assignments
have been appealed--and the Secretary expects to complete that
appeal process in the Fall of 1995. As a result of the appeals,
there has been a shifting of liability among operators, as well
as to the unassigned pool. The Funds hopes that much of the
liability will be finally established by early next year. In the
meantime, the Funds tracks the appeals decisions made by the
Secretary, making adjustments to operator billings where
appropriate.

EINANCIAL STATUS OF THE COMBINED BENEFIT FUND

Although Guy King of Ernst & Young is here today to discuss
the financial outlook of the Combined Benefit Fund, let me
briefly summarize the current financial picture of that Fund.

The most recent audited financial statements of the Combined
Benefit Fund show that for the plan year ended September 30,
1994, the Combined Benefit Fund had net assets of $114,829,000.
bDuring that plan year, the Combined Benefit Fund provided medical
benefits to beneficiaries in the amount of $319,211,000, of which
$159,280,000 was covered by Medicare and DOL (black lung)
paywents. In addition, $12,653,000 in death benefits was paid to
the families of deceased beneficiaries.

As 1 stated earlier, most of the Combined Funds’ net assets,
approximately $91.5 million of the total of $114.8 million, comes
from the margin of success in the early Medicare capitation
program. Other sources have been collections of pre-Coal Act
delinquencies and credits of first year centributions of 1988
Agreement operators. While the uncertainties resulting from the
Social Security Administration appeal process have prevented
final calculations of premium shortfalls or surpluses for the
first two plan years, we can discern that premiums appear to have
fallen short of expenses for these years. Therefore, premium
payments have not been the source of the net assets. As Mr. King
will explain in more detail, it appears most likely that this
pattern of premium shortfalls will continue into the future, so
that the assets gathered from the early years of the Medicare
demonstration program and collections of past obligations are
likely to be needed to cover these shortfalls.

The figures presented here are from our statements of
accrued assets and liabilities. It is important to note that
Generally Accepted Accounting Principles require accrual-~based
accounting for employee benefit plans that pay health care
claims. This is because of the fact that health care services
are received by beneficiaries months and even years before the
plan receives, processes and pays the providers’ bills. Thus,
the cash receipts for any given period, even up to a year, are
not likely to correspond to the cash disbursements for the same
period. The appearance of cash surpluses or shortfalls at any
given time is, therefore, never a good indication of the plan’s
financial position.

EINANCIAL STATUS OF THE UMWA 1992 BENEFIT PLAN

I also will present a brief summary of the financial
situation of the 1992 Benefit Plan. The most recent audited
financial statements for the plan year ended December 31, 1994
show that the 1992 Benefit Plan had net assets of $1,295,000.
During that plan year, the 1992 Benefit Plan provided medical
benefits to beneficiaries in the amount of $9,783,000, of which
$2,126,000 was covered by Medicare and DOL (black lung) payments.
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DELINQUENCY COLLECTION

As required by the Employee Retirement Income Security Act
of 1974 (ERISA), the Funds maintains a systematic, diligent,
program to collect delinquent contributions. This program is
designed to take appropriate action to pursue every delinquency
until contributions due are collected or a determination is made
that the contributions are not collectible after diligent effort,
due to insolvency and shutdown of the employer, including all
jointly and severally liable entities. While the coal industry
includes a number of large, financially stable employers, it also
includes many small employers who often commence operations and
then cease after a few years, (and sometimes after only a few
months) due to adverse business conditions or adverse mining
conditions. Such employers are often undercapitalized and often
become delinquent in their contributions prior to cessation of
operations.

Thus, bankruptcies are common in the coal industry,
primarily because of its competitive nature. Since the enactment
of the Coal Act, the number of bankruptcy filings appears to be
trending slightly downward. The number of bankruptcy cases
involving the Funds averaged 51 new filings annually in the ten
years prior to the Coal Act, and averaged 44 new filings annually
in the five years prior to the Coal Act, and numbered 36 new
filings in the year after the Coal Act became effective. The
frequency of bankruptcy poses a special challenge to the Funds’
collection program. The Funds has met this challenge by
maintaining a professional audit staff, located in the field
service offices, that perform regular audits of signatory
employers, and a staff of delinquency and withdrawal liability
lawyers and paralegals, assisted by local counsel in firms
specializing in this practice in coal field locations. The
Funds’ auditors and legal staff have developed expertise in
pursuing those employers who seek to evade their contribution
obligations. During the five years prior to the Coal Act, the
Funds delinquency collection program collected over fifty million
dollars for all of the Trusts, with the lions’ share of this
amount recovered to the 1950 and 1974 Benefit Trusts.

Under the Coal Act, the Combined Fund beneficiaries have
been assigned to 688 different assigned operators. These 688
operators can be identified to approximately 520 different
controlled groups of related persons, which we identified in
earlier correspondence with the Subcommittee. So far, 215
operators have been relieved of liability as a result of SSA
appeal decisions. To date, approximately 91.1%t of the assigned
premiums have been paid. Of the $29.9 million of premiums that
have not been paid, approximately $6.3 million is due from a
large assigned operator which is in litigation with the Fund and
has entered into an escrow-type arrangement with the Fund. An
additional $6.6 million is accounted for by another assigned
operator‘s Chapter 11 bankruptcy proceeding. The Combined Fund
has filed proof of claims in this bankruptcy and taken
extraordinary steps to protect the assets in the bankruptcy
estate from unlawful dissipation. The Combined Fund has obtained
one multi-million dollar settlement in another complex
bankruptcy, which was also already pending at the time of the
passage of the Act, resulting in payment of most of the premiums
assigned to the bankruptcy debtor. Most significantly, the
Combined Fund has defeated an attempt by one of the largest
assigned operators to have its premium obligations discharged
through a Chapter 11 bankruptcy proceeding commenced in 1986.

A total of 217 operators were delinguent, as of March 1995.
We have sued, filed proofs of claim or ¢ d settl t
negotiations in matters covering approximately 80% of the
premiums owed by these operators. We have suits or other actions
in preparation for an additional 15% of the premiums owed. The




43

remaining 53 is owed by numerous small employers who were
assigned small numbers of beneficiaries each. Investigation
indicates that many of these are out of business or have filed
potentially successful appeals from their assignments.

The Coal Act also requires 1988 Last Signatory Operators and
related persons to pay an annual prefunding premium to the 1992
Benefit Plan for all eligible and potentially eligible
beneficiaries attributable to such operator. At the same time,
the Coal Act requires 1988 Last Signatory Operators, Last
Signatory Operators and related persons to pay a monthly per
beneficiary premium to the UMWA Benefit Plan for each beneficiary
receiving benefits from that plan attributable to such operator.
We estimate the 1992 Benefit Plan’s collection rate for the
annual prefunding premium, paid by 1988 agreement operators, is
approximately 90%. However, the collection rate for the per
beneficiary premiums owed to the 1992 Benefit Plan is only 15%.
The low collectibility of the per beneficiary premiums is not
surprising, given that the employers that owe such premiums have
already failed to meet their obligation to maintain individual
employer plans and are most often in bankruptcy or no longer
financially viable, Nonetheless, the Funds undertakes all
reascnable efforts to pursue collection of the monies owed to the
1992 Benefit Plan, and it has brought actions for injunctions to
compel employers who are able tc continue their single employer
plans, required by section 9711 of the Act, to do so.

C\/L—\
Russell U. Crosby 3y
Acting Executive Director
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Chairman JOHNSON. Thank you, Mr. Crosby.
Mr. Ladley.

STATEMENT OF JACK LADLEY, PARTNER, CONSULTING
ACTUARY ERNST & YOUNG, L.L.P.

Mr. LaDLEY. Thank you for the opportunity to speak to this
Subcommittee. I am Jack Ladley, a partner of Ernst & Young,
L.L.P., and the managing partner of its national actuarial services.
I will testify on behalf of the firm.

I have been an actuary for over 25 years. Ernst & Young was en-
gaged by the Board of Trustees of the United Mine Workers of
America Combined Benefit Fund, to assist in projecting and report-
ing on the fund’'s future revenues and expenses. This was not an
audit of the fund that we performed, but rather a series of actuar-
ial projections, 10 years’ future results.

We submitted our report to the UMWA Board of Trustees on
March 13, 1995, and I will include a copy of that report for the
record.

[The information was not available at the time of printing]

Mr. LADLEY. Projections involving future health care costs are
inherently uncertain. In addition, we have found the results in this
case are highly sensitive to certain assumptions, most notably
trend. For these reasons, Ernst & Young prepared projections
under five different future possible scenarios.

The baseline or middle scenario indicates that the fund balance
at the end of fiscal year 2004 is projected to be negative $39 mil-
lion. However, I would note that fund balances in this projection
prior are positive until the year 2003.

Two alternative scenarios were also projected which focused only
on changes to health care cost trend rate. Alternatives 1 and 2, as
they were called, to the baseline scenario, assumed that health care
costs increased three-quarters of 1 percent per year less rapidly
and three-quarters of 1 percent per year more rapidly respectively
than the baseline scenario. The first alternative projects the fund
balance to remain positive throughout the forecast and to end fiscal
year 2004 at $65 million. That is a positive. The second alternative
to the baseline scenario indicates the fund in 2004 will be a nega-
tive $147 million, but that a negative fund balance will first occur
in 2002.

In addition, two other scenarios were projected which we termed
most pessimistic and most optimistic. In this case, a number of our
assumptions were changed, generally portraying situations where
either all experience turned out very favorable or all the experience
turned out to be quite adverse. The most pessimistic scenario
produced a negative fund balance of $624 million at the end of 10
years and the optimistic scenario produced a positive $270 million.

It is clear from the summary results that wide swings in fund
position can result from assumption changes which are relatively
modest over a 10-year future period. The assumptions to which I
am referring include population projections, mortality, medical
costs, medical trend rates, expenses and investment earnings.

All of the underlying economic and health care assumptions in
our report, including trend, are consistent with those in the 1994
Annual Report of the Board of Trustees of the Federal SMI Trust
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Fund. We believe that this is with an appropriate and actuarial
sound base from which to develop our assumptions.

We believe that in using this base, our resulting trend assump-
tions are not inconsistent with those typically used to value post-
retirement medical benefits, and that the ultimate long-term trend
rate through 10 years is reasonable.

There is clearly a plausible range of views as to whether health
care costs can continue to grow as a percentage of the GDP. One
plausible view is that they will slow down. However, we believe it
is plausible that health care costs can continue to grow as a
percentage of the GDP at least for a 10-year period.

Considering all of these factors, we continue to feel that the five
projected scenarios we presented in March to the combined fund
trustees are reasonable. Other approaches to setting assumptions
for projections such as this is are possible within current standards
of actuarial practice. Because of the sensitivity of results, such as-
sum{)tion sets may produce different and even more widely varying
results.

We understand the GAO will be examining the base and meth-
odology for assumption-setting and performing their own projec-
tions for the fund. We expect the GAO may evaluate the
appropriateness of one set of functions relative to another.

Thank you for the opportunity to speak to this Committee. I will
be happy to address questions.

[The prepared statement follows:]
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TESTIMONY BY
Jack Ladley, Partner and Consulting Actuary with Ernst & Young, LLP
before the Subcommittee on Oversight
House Committee on Ways and Means
June 22, 1995.

Madam Chairman, My name is Jack Ladley. I am a Partner of Emst & Young, LLP (E & Y) and the
Managing Partner of its National Actuarial Services Practice. I have been an actuary for 25 years.

E &Y was engaged by the board of trustees of the United Mine Workers of America (UMWA) Combined
Benefit Fund (Fund) to assist in projecting and reporting on the fund's future revenues and expenses. Our
report analyzes revenues and expenses related to funding the health and death benefits of the approximately
96,400 covered beneficiaries of the Combinec Fund. Our work focused on trust fund balances for the ten
year period ending in the year 2004. We submitted our report to the UMWA Board of Trustees on March
13, 1995. I would like to include that report with my testimony for the record.

Projections involving future health care costs are inherently uncertain, but projections of balances in the
Combined Benefit Fund are even more uncertain because of litigation and appeals which affect the Fund's
revenue. In addition, we have found that the results are highly sensitive to certain of the assumptions. For
these reasons, E & Y prepared projections under five different future scenarios. These scenarios are
intended to illustrate various possible outcomes and also the sensitivity of the outcomes to changes in the
assumptions made. It is highly unlikely that actual results for the fund will match those of any of these
projections because of the sensitivity of results and the wide range of factors which impact results.
Naturally, we sought to establish our assumptions on a sound actuarial footing.

The baseline or middle scenario indicates that the Fund balance at the end of the fiscal year 2004 is
projected to be a negative $39 million. However, I would note that Fund balances in this projection
prior are positive until year 2003.

Two alternative scenarios were also projected which focused on changes to the health care cost trend rate
assumption only. Alternatives one and two to the baseline scenarios assumed that health care costs

would increase 3/4 percent less rapidly and 3/4 percent more rapidly, respectively, than the baseline
scenario. Alternative one projects the Fund balance to remain positive throughout the forecast and to end
fiscal year 2004 at $65 million. Alternative two to the baseline scenario indicates the Fund in the year 2004
will be a negative $147 million, but that a negative Fund balance first occurs in the year 2002.

In addition, two other scenarios were projected, which we termed "most pessimistic” and "most
optimistic”. A number of assumptions were changed for these scenarios, generally portraying the
situations where either all experience was very favorable or all experience was quite adverse. The most
pessimistic scenarios produced a negative Fund balance of $624 million, and the optimistic scenario
produced a positive $270 million.

It is clear wide swings in Fund positions can result from assumption changes which are relatively modest,
over a ten year future period.

The assumptions to which I have referred to include, but are not limited to, the following:
*Population Projections
*Morality
*Medical Costs
*Medical Trend Rates
*Expenses
*Investment Earnings
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Of these assumptions, the trend assumption is the most critical. Since they focus only on trend,
alternatives one and two illustrate that Fund balances at the end of ten years are quite sensitive to changes
in this assumption. It is necessary to link this assumption not only to the cost of the plan but also in an
appropriate way to the income received by the plan. Some of the sources of reimbursement to the Fund
are linked to trend assumptions.

All of the underlying economic and health care assumptions in our report, including trend, are consistent
with those used in the 1994 Annual Report of the Board of Trustees of the Federal Supplementary Medical
Insurance (SMI) Trust Fund. We continue to feel that this is an appropriate and actuarially sound base
from which to develop our assumptions. It provides a linkage between the income and outgo of the Fund.

We believe that in using this base, our resulting trend assumptions are not inconsistent with those
typically used to value post-retirement medical benefits, and that the ultimate long-term trend rate through
ten years is reasonable.

Financial Accounting Standard Board (FASB) Statement 106 computations deal almost exclusively with
the portion of retiree health care benefits which are not covered by Medicare, but our trend assumptions
reflect a much broader array of benefits. FAS 106 post-retirement health care benefits typically fill in the
coinsurance and deductible amounts which Medicare does not pay. These copayments increase more
slowly than health care costs for the elderly, generally. For example, the Medicare hospital insurance (part
A) deductible, which is indexed, has increased only about 4% per year and the Medicare supplementary
medical insurance (part B) deductible, is frozen at the current level of $100; thus, it would be expected that
- FASB 106 trend factors would be lower than trend factors for a plan like the UMWA Combined Fund,
which is also at risk for the faster growing portions of Medicare benefits.

There is a plausible fange of views as to whether health care costs can continue to grow as a percentage of
the GDP. One plausible view is that they will slow down. However, we believe it is plausible that health
care COsts ¢gn continue to grow as a percentage of the GDP, at least for a ten year period.

Considering all of these factors, we continue to feel that the five projected scenarios we presented in March
to the UMWA Combined Fund Board of Trustees are reasonable. Other approaches to setting assumptions
for projections such as this are certainly possible within standards of actuarial practice. Because of the
sensitivity of results, such assumption sets may project different, and even more widely varying results.
‘We understand that the Govemment Accounting Office (GAO) will be examining the base and
methodology for assumption setting, and performing their own projections for this fund. We expect

that the pGAO may evaluate the appropriateness of one set of assumptions relative to another.

Thank you for the opportunity to speak before this committee. I will be happy to address any questions
you may have.
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Chairman JOHNSON. Thank you.
Johnson. Mr. Gathers.

STATEMENT OF JEFFREY L. GATHERS, PRINCIPAL, TOWERS
PERRIN, CLEVELAND, OHIO; ACCOMPANIED BY DAVID
ALLEN, GENERAL COUNSEL, UNITED MINE WORKERS OF
AMERICA COMBINED BENEFIT FUND

Mr. GATHERS. Good morning.

My name is Jeff Gathers. I am a fellow in the Society of Actuar-
ies and a member of the American Academy of Actuaries. I am em-
ployed as a principal and senior health and welfare actuary in the
Cleveland office of Towers, Perrin, Forster and Crosby. This com-
pany, Towers Perrin, is a privately owned international firm of
actuaries and management consultants.

My testimony describes the results of analyses performed by
myself and other Towers Perrin actuaries of the outlook for future
balances in the UMWA combined fund for retiree health care bene-
fits. Thank you, Madam Chairman and Members of this
Subcommittee, for the opportunity to present this statement today.

Towers Perrin began its analysis of the fund in 1994 by develop-
ing a preliminary financial forecasting tool or model to project how
the fund’s various income and outgo items would behave under al-
ternative future economic scenarios. We most recently documented
the results of our initial forecast model in a report dated January
27, 1995. At about the same time the trustees of the fund retained
the firm of Ernst & Young to perform similar projections of funds
operations.

The chart on your left summarizes the results for three Ernst &
Young scenarios and for the January Towers Perrin results. The
table compares the projected cumulative surplus at the end of the
2004 fiscal year.

You can see the Towers Perrin baseline had a projected positive
balance of just over $240 million relative to the other numbers
referenced by Mr. Ladley.

I would like to comment on the nature of the difference between
Towers Perrin’s projections of results at the end of the 10-year
period and the range of Ernst & Young forecasts. The Towers
Perrin and Ernst & Young approaches are similar overall. How-
ever, there are distinct differences in several areas involving the
demographic changes in the group, fund operations and most nota-
bly, the rate of increase in health care costs as measured by both
prices, that is the medical CPl, and the trend in total benefit costs.

We subsequently revised the Towers Perrin model to include
some new data that Ernst & Young had used and essentially to
emulate their approach. We found that if we duplicate all of the
Ernst & Young assumptions in our revised model, we were able to
reproduce their baseline forecast of a $39.9 million deficit in 2004.

However, we do not believe it is equally reasonable to use all of
the Ernst & Young assumptions. If we adjust our calculations to
change the assumptions related to every element except the medi-
cal cost trend, the combined effect is to increase the projected sur-
plus from $240 million to $289 million relative to the Ernst &
Young baseline of negative $38.9 million. The significant difference
between the Towers Perrin and Ernst & Young baseline estimates
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is thus due to the different assumptions about the trend in medical
benefits cost per beneficiary.

Ernst & Young has based their assumption on a series of annual
rates that they describe as consistent with those used in the 1994
annual report of the Board of Trustees of the Federal SMI Trust
Fund. It is most notable that these assumed future rates generally
increase throughout the 10-year projection period to a maximum of
9.9 percent in 2004.

Past trend patterns do provide one source of information from
which to project future health care cost trends. However, current
actuarial practice has judged the continuation of high past trend
rates indefinitely into the future to be an inappropriate assumption
for postretirement benefit projections. Such trends imply ongoing
growth in the health care economy that is much faster than the
growth in other sectors. As a result, health care’s share of the GDP
would continue to increase to levels that the rest of the economy
could arguably not support.

Towers Perrin has recently surveyed a number of Fortune 400
companies as to the assumptions used to value future postretire-
ment benefits under Financial Accounting Standard No. 106. We
found that more than 95 percent of respondents are using a declin-
ing trend rate assumption. The median assumption starts at 11
percent in 1995 and grades to 5.5 percent over 8 years.

Towers Perrin’s approach for the fund’s projection also uses a de-
clining trend assumption. Specifically, our proposed trend assump-
tion uses a basic annual trend rate of 8 percent in 1995 and grades
to an ultimate rate of 4 percent over 8 years.

In addition, we have adjusted the basic trend rate from 8 to 4
percent for the first 2 years of the projection to reflect additional
projected savings from the fund's new capitated pharmacy pro-
gram. Prescription drugs account for more than 60 percent of the
fund’s net benefit cost.

We have selected rates slightly lower than the 25th percentile of
our survey results to reflect the expected ongoing effects of the
trustees’ comprehensive commitment to cost management in plan
adm{nistration. These effects are already evident in the plan’s
results.

The second table shows the sensitivity of the revised Towers
Perrin model to the cost trend assumptions across a range of cur-
rent actuarial practice. All scenarios, including the Towers Perrin
revised estimate and the Ernst & Young baseline, have been
adjusted to include a 4 percent short-term reduction of the 1995
and 1996 trend rates to adjust for the pharmacy plan phase-in. You
can see the range of results on the table here, all of them in the
surplus area.

These results demonstrate that a surplus in the combined fund
is expected after 10 years under a range of economic assumptions.
We believe that the combination of recent results and the cost man-
agement approaches being taken by the trustees provide a strong
basis for optimism in this period. In our opinion, the fund surplus
in 2004 is likely to fall in the range of $100 to $300 million, reflect-
ing the current health care environment and the trustees’ commit-
ment to cost management.

Thank you for the opportunity to present this testimony.
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Congressional Statement
of
Jeffrey L. Gathers, FSA, MAAA

My name is Jeff Gathers. I am a fellow in the Society of
Actuaries, and a member of the American Academy of Actuaries.

I am employed as a Principal and senior health and welfare
actuary in the Cleveland, Ohio, office of Towers, Perrin, Forster
and Crosby, Inc. This company, more commonly known as Towers
Perrin, is a privately owned international firm of actuaries and
management consultants. .About 12 percent of our employees are
stockholders — called "Principals" — of the firm. We have been
providing retirement plan actuarial services since 1917, when we
designed one of the first private pension plans in the United
States.

This testimony describes the results of analysis performed by
myself and other Towers Perrin actuaries of the outleook for
future balances in the UMWA Combined Fund for retiree health care
benefits (the Fund). I have prepared this testimony today on
behalf of the member companies of The Reachback Tax Relief
Coalition. Thank you, Madam Chairman and members of this
subcommittee, for the opportunity to present this statement
today.

Towers Perrin began its analysis of the Fund in 1994 by
developing a financial forecasting tool, or "model," to project
how the Fund’s various income and outgo items would behave under
alternative future economic scenarios. We subsequently updated
our model several times as more was learned about the actual
financial experience under the Fund and the management approaches
adopted by the Fund’s trustees. We most recently documented the
results of our initial forecast model in a report dated

January 27, 1995.

At about the same time, the trustees of the Fund retained the
firm of Ernst & Young to perform similar projections of fund
operations. Ernst & Young submitted a report on March 13, 1995,
which included results under five assumed economic and operating
scenarios. The following table summarizes the results for the
three principal Ernst & Young scenarios and for the January
Towers Perrin results. The table compares the projected
cuymulative surplus at the end of the 2004 fiscal year

(September 30).

Projected Fund Results as of September 30, 2004 ($ Millions)

Cumulative Surplus/(Deficit}

Model/Scenario as of September 2004
Ernst & Young - Baseline {$38.9)
€rnst & Young - Most Optimistic 269.8
Ernst & Young - Most Pessimistic {624.3}
Towers Perrin - January Baseline 240.8

It is also notable that we extended our January projection model
for 50 years; by this point, the surplus was projected to reach
$2.6 billion.

In the following paragraphs, I comment on the nature of the
difference between Towers Perrin‘s projections of results at the
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end of the ten-year period and the range of Ernst & Young
estimates.

Because of the complexity cf the Fund’s operations, many
assumptions are necessary to forecast the results. The Towers
Perrin and Ernst & Young approaches are similar overall.
However, there are distinct differences in several areas
including:

- the distribution of the eligible population between assigned
and unassigned beneficiaries

- assumed death rates

- the implications of premium delinguency

- conditions for transfers from the AML fund

- the cost of medical benefits per beneficiary at specific
ages

- the rate of increase in health care costs, as measured by
both prices (Medical CPI) and the trend in total benefit
cost.

For several of these items, assumption differences reflect
certain data that were used by Ernst & Young but to which Towers
Perrin did not have access until after we had prepared our
January report. We have subsequently reviewed most of these data
and have modified our forecast model to reflect the new data and
to emulate Ernst & Young’s approach.: If we duplicate all of the
Ernst & Young assumptions in our revised model, we can
essentially reproduce their baseline forecast of a $38.9 million
deficit in 2004.

However, we do not believe it is egually reasonable to use all of
the Ernst & Young assumptions. If we adjust our calculations to
change the assumptions related to assigned/unassigned
populations, death rates, payment delinquency, AML transfers,
initial cost per beneficiary and future Medical CPI ~ that is,
every assumption except the medical cost trend — the combined
effect is to increase the projected surplus from $240.8 million
to $289.4 million, relative to the Ernst & Young baseline of
($38.9) million.

The significant remaining difference between the Towers Perrin
and Ernst & Young estimates is thus due to different assumptions
about the "trend" in medical benefits cost per beneficiary.
Ernst & Young has based their assumption on a series of annual
rates that they describe as "consistent with those used in the
1994 Annual Report of the Board of Trustees of the Federal
Supplementary Medical Insurance (SMI) Trust Fund,"” i.e., the fund
through which Medicare Part B benefits are financed. It is most
notable that these assumed future rates generally increase -
throughout the ten-year projection period, to a maximum of

9.9 percent in 2004.

Past trend patterns provide one source of information from which
to project future health care cost trends. This notion appears
to be the key to the SMI Trustees’ and Ernst & Young'’s approach.
However, current actuarial practice has clearly judged the
continuation of high past trend rates indefinitely into the
future to be an inappropriate assumption for postret;rement
benefit projections. Such trends imply ongoing growth in the
health care economy that is ‘much faster than growth in other
sectors. As a result, health care's share of the Gross Domestic
Product {GDP) would continue to increase — to levels that the
rest of the economy could not support. For example, some
projections have shown health care growing from its current

14 percent of GDP share tc nearly 25 percent by 2010 if cost
trends do not decline.

To confirm current practice in the area of trend assumptions,
Towers Perrin has recently surveyed a number of Fortune 400
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companies as to the assumptions used to value future
postretirement benefits as of the end of their 1994 fiscal years.
These assumptions appear in published financial results and are
required (by SFAS No. 106} to reflect the employers’ best
estimates of future events. The reasonableness of the reported
results is certified by each company's independent auditors. We -
found that more than 95 percent of respondents are using a
declining trend rate assumption. The median assumption starts at
11 percent in 1995 and grades to 5.5 percent over eight years.
The corresponding 25th percentile (relatively optimistic) rates
are 9.5 percent grading to 5 percent, and the 75th percentile
rates are 12 percent grading to 6 percent. Some employers select
assumptions outside this range, when particular circumstances
indicate that it is appropriate.

Towers Perrin’s approach for the Fund’s projection uses a
declining trend assumption. Our proposed trend assumption uses a
basic annual trend rate of 8 percent in 1995 and grades to an
ultimate rate of 4 percent in 2003 (over eight years). We have
selected rates that are slightly lower than the 25th percentile
assumptions because of the trustees’ comprehensive commitment to
cost management in plan administration. The effect of this
commitment is already evident in the plan’s results. As stated
in the Ernst & Young report, for example: “In 1993, the plan
actually experienced an 8.5% reduction in per capita trend.® In
addition, we have adjusted the basic trend rate from 8 percent to
4 percent for the first two years of the projection to reflect
additional projected savings from the Fund’s new capitated
pharmacy program. Prescription drugs account for more than

60 percent of the Fund’s net benefit cost.

The table below shows the sensitivity of the revised Towers
Perrin model to the cost trend assumption across a range of
current actuarial practice. All scenarios, including the Towers
Perrin revised estimate and the Ernst & Young model, have been
adjusted to include a 4 percent short-term reduction of the 1995
and 1996 trend rates to adjust for the pharmacy plan phase-in.
In addition, we have slightly adjusted the Medical CPI increase
rates from the Exnst & Young assumption in later years to ensure
that the assumed CPI increase for each scenario is less than the
total benefit cost trend in each year.

Effect of Trend Assumptions on
Projected Fund Results as of September 30, 2004 ($ Millions)

Scenario {Initial/Ultimate Trend} Cumulative Surplus
Survey Median {11.0%/5.5%) $157.7
Survey 25th Percentile (8.5%/5.0%) 2574
Survey 7—51h Percentile (12.0%/6.0%) 67.9
Towers Perrin Updated Estimate (8%/4%} 2894
Ernst & Young Baseline (8.1%/9.9%} 179.2

These results demonstrate that a surplvs in the Combined Fund is
expected after ten years under a range of economic assumptions.
We believe that the combination of recent results and the cost
management approaches being taken by the trustees provide a
strong basis for optimism in this period.

In our opinion, the Fund surplus in 2004 will fall in the range
of $100 to $300 million, reflecting the current health care
environment and the trustees’ commitment to cost management.
Moreover, we believe that, if health care cost trends have fallen
permanently by the early years of the next decade as virtually

all actuarial projections now assume, the outlook for growing
surpluses after 2004 increases significantly.

Thank you again for the opportunity to present this statement.
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Chairman JOHNSON. Thank you.

I thank the panel for your testimony. I have a couple of questions
that I would like to pursue.

First of all, and all of you can comment, could you briefly
describe for the Subcommittee the scope of the benefits that this
plan provides?

Perhaps, Mr. Crosby.

Mr. CrosBY. It is a comprehensive set of health benefits includ-
ing drug, inpatient, outpatient coverage, home health care under
certain circumstances. It is quite a comprehensive program of bene-
fits for the retirees with minimum out-of-pocket expenses for the
individuals concerned.

Chairman JOHNSON. Dental, vision, home care—

Mr. CrOSBY. No dental.

Chairman JOHNSON. When you say minimal out-of-pocket, what
do you mean by that?

Mr. CrOSBY. There is roughly a family copayment of $100 a year.
It is relatively small.

Chairman JOHNSON. It is my understanding that these benefits
are age 227

Mr. CrosBy. That is correct.

Chairman JOHNSON. Is it also true that they are available to
unmarried grandchildren up to the age of 22?

Mr. CrosBY. When they are living as a dependent in the home,
yes.

Chairman JOHNSON. And also parents of the retiree?

Mr. CrOsBY. Yes, when living for 1 year or longer in the same
household as a dependent.

Chairman JOHNSON. So, they are broader in scope than most em-
ployer benefit plans both in terms of benefits provided and the
nﬁxm‘Per of people included in the family unit; would you agree with
that?

Mr. CrosBY. I think that is an accurate statement.

Chairman JOHNSON. Why is it that the net expenses—this is
according to some materials that came from GAO-—the premiums
billed, and actual per capita reimbursed expenses, between 1993
and 1995 over a 2-year period essentially doubled from $122 to
$228 million. That seems odd—at the same time the population
declined from 109,000, roughly, to about 97,000. Is there any
explanation for that?

Mr. CROSBY. I do not believe those figures are accurate. That
doesn’t strike me as correct. .

Chairman JOHNSON. You are welcome to submit figures to us on
what the net expenses were, because the figures that we have
raised a lot of questions.

Mr. CrosBY. That is for the period 1993 through—

Chairman JOHNSON. 1993 to 1995. You mentioned in your
testimony that Medicare recipients were about 95 percent of your
population; is that correct?

r. CROSBY. No, they are about 90 percent of the population.

Chairman JOHNSON. In 1993 and 1994, gross medical expenses
were—the figures do not really matter—the Medicare payments
were only about 50 percent of that. Now, that does surprise me.
When 90 percent of your people are covered by Medicare, I would
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expect that Medicare reimbursements would cover more than 50
percent of your gross medical expenses.

Mr. CrROSBY. Almost 60 percent of our net benefits are in drugs,
which are not covered through Medicare.

Chairman JOHNSON. Do you use any of the companies that are
out there in the market that manage drug benefits?

Mr. CrosBY. Absolutely. We have a contract with Diversified
Pharmaceutical Services and it is a capitated arrangement so that
we pay them a flat fee each year under a 2-year agreement that
will be renegotiated at the end of 2 years.

We pay them a flat fee and then they are responsible beyond
that for the actual costs incurred.

Chairman JOHNSON. What impact has that had on your costs?

1l}/[r. CrosBY. That program started in January, so it is early to
tell.

Chairman JOHNSON. Last, does your organization support
moving from a per-ton basis for figuring the employer obligation to
a per-hour basis?

Mr. CROSBY. We have no input into the negotiations between the
union and the Bituminous Coal Operators Association.

Chairman JOHNSON. Thank you.

1 would yield to my colleague, Mr. Herger.

Mr. HERGER. Thank you, Madam Chair.

Maybe a question for you, Mr. Gathers. In reviewing reports, it
appears that Ernst & Young used actual fiscal year 1994 and first
quarter fiscal year 1995 fund expense data for your analysis. On
the other hand, the Towers Perrin model appears to be based large-
ly on fiscal year 1993 actual data. Using fiscal year 1993 data
requires Towers Perrin to adjust your estimate to reflect the
changes in the Medicare reimbursement rate in fiscal year 1994
and 1995.

My question is, do you feel that fiscal year 1995 estimates of the
funds deficit or surplus—to what extent does a difference in the
projections result from the fiscal year 1993 base year data used as
a starting point?

Mr. GATHERS. If I understand the question correctly, I think that
the difference in the starting data or the baseline data was
adjusted for as Towers Perrin moved from the initial model that we
developed in 1994 to the revised model, which was referenced in
my testimony, as having been updated to reflect the same data as
Ernst & Young had used.

During the course of that development, that data, though it had
not been available to us initially, was made available and we
adjusted all of our starting points to be consistent with the Ernst
& Young study in fact, so that that would not be a matter of
difference between the two projections.

Mr. HERGER. Do you have any comment also, Mr. Ladley?

Mr. LADLEY. No. I would echo that they have reproduced our
model in every regard, I think, but one, perhaps a minor one. They
seem to be consistent. I have not studied their approach, though.

Mr. HERGER. Thank you.

Chairman JOHNSON. Mr. Cardin.

Mr. CARDIN. Thank you, Madam Chairman.
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I am concerned about trying to figure what the fund balances
will be based upon, the projections that you have made, under-
standing of course that we are looking at this with the benefit
levels remaining constant and out-of-pocket costs to beneficiaries
remaining constant.

Mr. Gathers, you are suggesting that you believe that the appro-
priate growth level of the cost of the benefits will—should be
phased down to 4 percent? Is that what your model does?

Mr. GATHERS. That is correct. The baseline trend assumption
starts at 8 percent at the beginning of this period and gradually
reduces over the 10-year period, so that in the last year of the
projection the trend rate for benefit costs is 4 percent, while the
assumed trend rate for medical price increases is 3.5.

Mr. CARDIN. Half a percent above the market basket for general
products. You base that on the fact that there would be no diminu-
tion of benefits to the beneficiaries; this is strictly holding down the
cost of services?

Mr. GATHERS. There is no expectation of pulling down the cost
of services. As we say, these are positive trend rates going forward.
There are no negative trend rates anticipated.

Mr. CARDIN. Do you have any historical data to reflect that any
large health care plan has been able to sustain a growth rate as
low as 4 percent?

Mr. GATHERS. Over a long term in the past, that has not taken
place, but we need to be cautious not to be so reliant on what has
happened in the past that we overlook very likely outcomes that
are different in the future.

Mr. CARDIN. There have been many innovative approaches that
have been taken to health care that have worked, that have
brought down the health care costs. I understand that.

What we have not been able to demonstrate, unless you have in-
formation that I am not aware of, is any sustained effort to keep
the growth rate at 4 percent or anywhere close to that over a sus-
tained period of time. We have seen 1 year progress through inno-
vative approaches where growth rate was held well below 4 per-
cent, but we have not seen any, that I know of, any program where
they have had a sustained lower growth rate anywhere close to
what you are suggesting we should be using to plan the fund
balances.

I read an article very recently from a periodical that used the
same arguments that you used in projecting health care costs, say-
ing that our society wouldn’t tolerate an ever-growing share of the
gross national product in health care and that there were innova-
tive approaches being taken and that we must get the growth rate
down to the levels that you are talking about. The problem was
that article was written in the sixties.

What hope can you give me that we can sustain, without cost-
shifting, that we can bring down the health care costs to that level?
Is there something out there that I am not aware of?

Have there been some programs that have successful in doing
this? How did you plan a model that you get down to 4 percent?

Mr. GATHERS. The principles of managed care have demonstrated
that they are able to produce slower rates of increase across the
board than unmanaged care arrangements and I think the notion
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that at some point the citizens of this country will not put up with
chain reductions in their standard of living as we go from $1 in $7
being used for health care benefits to $1 in $4—

Mr. CARDIN. If I could get me some documentation for that, this
Committee would be very grateful. I have seen one-time savings
and short-term savings. I have not seen long trend lines of
projected savings on the managed care programs.

If you can provide this Committee with some documentation to
support that statement, it would be very helpful because, to my
knowledge, we do not have that to date.

We had a group of business leaders in health care reform before
this Committee not long ago looking at innovative ways in which
health care plans’ costs had been brought down within large busi-
ness plans. At that time I made an offer to the business people
there whether they would take over the Medicare system at a
growth rate of 3.9 percent adjusted for the demographics.

We did not have any takers that would take over our plans at
a 3.9-percent growth rate; yet you are using as your projection a
4-percent growth rate in a similar population group where most are
eligible for Medicare.

I would like you to supply the Committee with documentation to
support a 4-percent growth rate.

{The information was not available at the time of printing]

Mr. GATHERS. As I mentioned, it is not possible to document
expectations for the future. We do have as documentation the sur-
vey of what prevailing actuarial practice provides. These are not
just my own assumptions; these are not just Towers Perrin
assumptions, but these are assumptions practicing actuaries use to
evaluate postretirement benefit commitments for private employer
plans throughout the country. The results of that survey informa-
tion is included in my testimony and referenced in this table.

Mr. CARDIN. Because many of those plans are in trouble today.

Mr. GATHERS. I do not understand that reference.

Mr. CARDIN. Insolvencies, these plans are in jeopardy.

Mr. GATHERS. These are projections of future benefits, not with
reference to the actual financing of the plans. These are obligations
of the companies that are recognized on their balance sheets and
the basis for that recognition is certified by the auditors for these
companies.

Mr. CARDIN. Just document for us the results where we have
been able to achieve that. I would appreciate it.

[The information was not available at the time of printing]

Chairman JOHNSON. Thank you, Mr. Cardin.

I would like to just pursue Mr. Cardin’s comment about what
information, Mr. Gathers, you might be helpful in getting back to
the Committee.

Since this plan has so much of its money going out into prescrip-
tion drugs as opposed to overall health care growth rates, which we
hope we will bring down in Medicare due to reform efforts that we
intend to make in Medicare, I think very significant to your projec-
tions is what savings you might project from better managing the
prescription drug benefit and that your expectations in that area
could be very useful to us.
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Thank you.

Mr. Hancock.

Mr. HANCOCK. Thank you.

Mr. Crosby, I am sure you recall that the Committee on Ways
and Means in the House did not play a very significant role in de-
veloping the 1992 coal act. Can you tell the Subcommittee why it
was necessary to establish two separate funds, the combined fund
and the 1992 UMWA Benefit Plan, to provide health benefits to
participants, rather than only one plan?

Mr. CrROSBY. Basically, they involve cutoff dates of when people
were eligible so that the combined fund was sealed as of one date
and then there was another date for when eligibility began under
the 1992 plan—

Mr. HANCOCK. Is the plan administered by the same people with
the same overhead or is it set up with a separate staff?

Mr. CrosBY. No. It is all handled out of the UMWA Health and
Retirement Fund staff.

Mr. HANcCOCK. In other words, there is one set of overhead that
covers the entire plan?

Mr. CROSBY. Yes; and several other plans as well.

Mr. HANCOCK. In your testimony you mention there is, roughly,
$29.9 million in delinquent premiums, and you have indicated that
you are actively pursuing $12.9 million of that. What is the situa-
tion on the other $17 million?

Mr. CrosSBY. What 1 said was that, roughly, $13 million of it was
reflected in just two companies, one of which has established a $6
million escrow. Regarding the other delinquent cases, roughly, 95
percent of those delinquent amounts are now being worked either
through bankruptcy court filing, proofs of claim, or other kinds of
legal actions to pursue those other employers.

There are, roughly, 5 percent that involve very small companies
with limited numbers of beneficiaries who have been assigned
where we have not yet pursued those. In some cases, it simply is
not going to be cost beneficial to pursue some of the very small
cases where it costs us a minimum of $4,000 to file an uncontested
claim and do the necessary research to pursue a claim that might
well be smaller than that amount.

Ing';' HaNcocK. Have these delinquencies been referred to the

Mr. CrosBY. They have not at this point, because the SSA is still
in process of handling appeals and moving assignments between
companies and between the assigned pool and the unassigned pool.
It simply does not make sense at this time to refer those cases to
the IRS until that stabilizes.

Mr. HANCOCK. Do you know of any companies, in your judgment,
that can afford to pay and have chosen not to pay?

Mr. CrOSBY. It is usually not a matter of cannot afford to pay
or do not want to pay; if there is nothing out there, the company
is no longer in business, the mail is returned—

Mr. HaNcock. Companies that can afford to pay but, have
decided they are not going to.

Mr. CROSBY. I am not aware of any like that. We are pursuing
all who can afford to pay through the legal process and the
collection process.
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Mr. HANCOCK. Getting to another area, our figures indicate that
only 28 percent of the entire beneficiary pool are actually retired
coal miners. The other 72 percent are surviving spouses and
spouses of the miners and dependent adults.

Let me ask you a question about your plan. In the event of the
death of a retired coal miner surviving spouse, can that include
more than one spouse?

Mr. CrOSBY. Not at any one time.

Mr. HaANCOCK. What about situations where there are two, a
spouse and an exspouse, and both are drawing Social Security
under that one name? In the event of the miner’s death and the
s;l)ouse’s death, are the dependent children still covered under the
plan?

Mr. CrOSBY. I believe they are. Our plan is not at the discretion
of our trustees. The plan was negotiated between the UMWA and
the Bituminous Coal Operators Association over a period of years
and in fact the union opted for reductions or not to have additional
income either through their pensions or current income in order to
have lifetime health benefits. That is what they negotiated over the
years. Our trustees are presented with the results of those negotia-
tions and do not have discretion to modify the plans.

Mr. HanNcock. Do you know of other plans that give lifetime
benefits both to the employee and the surviving spouses?

Mr. CrosBY. I wouldn’t have any information on that.

Mr. HANcocK. OK. You understand, we are still concerned about
guaranteeing the integrity of this benefit plan, getting back to the
question of who is responsible to fund it.

Mr. CROSBY. It is important to note that the plan was negotiated
between the union and the companies. This legislation simply froze
that in time to say that the benefits that were in place as of the
date are the benefits to be provided.

Mr. HaNcock. I understand that, Mr. Crosby, and that is part
of the problem. If in fact this was negotiated between the compa-
nies and the union, how come the SSA is having to spend millions
of dollars administering it—why are the taxpayers putting up this
money?

Mr. CrROSBY. That was the wisdom of Congress.

Mr. HANCOCK. You might have a very valid point.

We have got a declining enrollment in this, I would think. What
is the projection? Are we talking about 2045?

Mr. CrosBY. They are dying at the rate of, roughly, 6 percent a
year, and you can pick a point in time and it is—from today, each
year, roughly, 6 percent of this population dies. That is why when
you look back at the original record on how many beneficiaries
were to be covered by this plan, we are down to 92,000 today
because after 3 years we have had substantial deaths in this popu-
lation land they continue to die. The average age is 73. They are
very old.

Mr. HANCOCK. One final question for Mr. Ladley. Your analysis
on the combined fund—this gets back to Mr. Cardin’s question—
used a medical cost trend assumption rate as high as 9.9 percent
on the outyears. I understand that is roughly twice the rate that
you are using for other audit clients in their estimated liability or
funding obligations for their health care benefits.
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Can you explain why the differential there between 9.9 and
roughly half of what you are using for other of your audit clients?

Mr. LADLEY. The rate that you are referring to, that is much
lower, is being used generally for Financial Accounting Standards
Board analyses according to statement 106. Those computations
deal with postretirement medical benefits typically for corporate
plans. They deal almost exclusively with the portion of retiree
health care benefits which are not covered by Medicare, filling in
the gaps. That is not entirely but generally true.

Our trend assumptions reflect a different mix of benefits. This
plan covers a variety of Medicare benefits, not just the gaps in
Medicare. For example, the Medicare hospital insurance part A de-
ductible which is indexed has increased only about 4 percent a year
and the Medicare supplementary medical insurance part B deduct-
ible is frozen at a level of $100. Therefore, it would be expected
that the kind of rates that we are using in this projection and for
this purpose would be different from the trends rates in FAS 106.
The rates that we did select were chosen according to what I would
call our assumption base, which is the SMI 1994 report, and that
was adjusted for the specifics of this population. We think it forms
an appropriate base.

Mr. HANCOCK. Do you agree with that, Mr. Gathers?

Mr. GATHERS. I believe I understand the distinction that Mr.
Ladley is making, but I believe he overstates the differences in
expected trends that would come from this distinction. Certainly in
my experience in working with the valuation of employer obliga-
tions, I find that they have many of the same elements and that
they are not just focused on the part A and part B deductibles, as
he may suggest. They, in fact, cover a broad range of benefits for
retired participants who have not yet reached Medicare eligibility.

Many of our clients, and I suspect Mr. Ladley’s as well, have
upward of 40 or 50 percent of the future benefits they are valuing
for non-Medicare eligible participants. They also very commonly
provide prescriﬁtion drug programs, perhaps not as generous as the
UMWA Fund Benefit Plan, but still in some cases quite expensive
and accounting, as in the UMWA case, for more than half of the
benefit cost for participants over age 65.

It is also true that the UMWA Combined Benefit Fund is experi-
encing the same benefit of the low rate of increase relative to the
part A copayment amounts for hospitalization benefits under Medi-
care. So, my sense is, and in fact as we approach FAS 106 valu-
ations, it is our general strategy to look at the gross benefit costs
and to recognize the effect of Medicare as an offset much as he is
describing is going on in the combined fund. So, I believe that there
is a minor distinction, not a substantive difference, that would ac-
count for the difference in outlook for long-term trend.

Mr. HancocK. Thank you, Madam Chairman.

Chairman JOHNSON. Mr. Portman.

Mr. PORTMAN. Thank you.

Thank you all for being here.

Let me follow up with the final question.

It seems to me that one of the assumptions that has not been
discussed and that one must make is the degree to which having
a population that has an average age of 73, and I think 74 percent
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of the beneficiaries are over the age of 70, that there would be
certain health care cost differences between that population group
and a group of younger workers. Has that been taken into account,
Mr. Gathers, in the analysis as to the percentage?

Mr. GATHERS. Yes. I think that there is another element which
contributes to the year-to-year increase in the cost per beneficiary
in this program or in other private programs, and that is to the ex-
tent the average age of the population is increasing, then that fur-
ther increases the cost per capita, but that is not something that
the methodology for the projection models includes with the trend.
Rather, it is a separate elemant that recognizes that as any of the
beneficiaries grows older, they will have costs at a higher rate than
they would have at a younger age. I think that is recognized
outside the scope of the trend rate.

Mr. PORTMAN. Mr. Ladley, do you have a comment?

Mr. LADLEY. Our report takes a similar approach with the
actuarial model. In starting with the SMI base we actually remove
any built-in aging factor that might be in there. So, we have it ad-
justed. We turn around and apply the resulting trend factor to the
population projection, which would automatically adjust for the age
differentials as this group moves forward. It is incorporated, and
recognized there.

Mr. PORTMAN. The other major assumption I would think that
would affect that would be the 6 percent figure, whatever the death
rate might be and how that is actuarially figured. I would assume
the 6-percent increases, given that we have 74 percent of the bene-
ficiaries over the age of 70.

1 guess my conclusion from listening to the testimony and read-
ing as much as I have been able to is that this is a relatively fluid
situation. There is likely to be some surplus. What it is is hard to
tell.

I would think given that 60 percent of the funds are currently
being used in the pharmaceutical drug area for prescription drugs,
that whatever arrangement you have with Diversified should be
monitored closely by this Subcommittee. I hope you will get back
to us.

To the extent that the capitation program could reduce costs, I
think that might be as significant as the Medicare capitation,
working the other way. I just would hope that we could get a better
record of that. Apparently, that is just since January?

Mr. CrosBY. Correct.

Mr. PORTMAN. Given the aging population, given the emphasis on
drugs, I would hope that we could get a better handle on this over
the course of the next few months so that we can have a better
sense of this. Having listened to the testimony, I am not sure that
I have a good sense of where we are going to end up. I think it
is a relatively fluid situation.

Any comments on that? Would you agree with that summary or
am I missing something?

Mr. GATHERS. It sounds appropriate to me.

Mr. PORTMAN. Mr. Crosby, any thoughts on that?

Mr. CrosBY. I think you are correct.
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Mr. PORTMAN. I yield back. I look forward to hearing from the
gompanies that are present. I appreciate your giving us all this

ata.

Chairman JOHNSON. Would you provide us with information on
your 6-month experience in the prescription drug area, Mr. Crosby.
I would like to alert the panelists that we will be sending you some
additional questions in writing. I would like Mr. Crosby, for the
purposes of the Committee, if you could just explain to us why
there are two funds?

This Committee was not a part of developing this legislation, as
you may recall, and it is not clear to me why you have to have the
combined fund and the 1992 UMWA Benefit Plan Fund to provide
benefits instead of one fund?

Mr. CrosBY. The trustees do not participate in the legislative
process either, so—

Chairman JOHNSON. All right. I will try that question later on.
Could you briefly tell me whether or not you have received any
amounts as a result of the evergreen litigation, and if not, what
kind of revenue you expect to receive from that source?

Mr. CrOSBY. Actually, I have with me our general counsel who
can address—

Chairman JOHNSON. That would be fine. If you will state your
name for the record.

Mr. ALLEN. I am David Allen. I am the fund’s general counsel.
The evergreen litigation was commenced in 1988. At this time,
there have been some substantial settlements in the litigation.
Litigation against those who have not settled is still pending in the
district court here after a court of appeals decision, and has been
referred to a mediator. Negotiations are underway. It would be at
this time impossible and indeed inappropriate to comment on any
likely outcome of that process.

Chairman JOHNSON. Thank you.

Mr. CrosBY. Madam Chair, you had asked earlier about net
assets or net expenses changing between the first and second plan
years. While I was sitting here, it dawned on me what you are
looking at is the first plan year was an 8-month year. It was not
a 12-month year.

Chairman JOHNSON. In 19937

Mr. CrOSBY. Yes. Fiscal year 1993 was a transition year that ran
for 8 months. That is the only explanation on why you are seeing
a dramatic increase in net expenses. In fact there have been only
two plan years since the act came into effect.

Chairman JOHNSON. That is helpful. However, the increase from
1993 to 1994 is from $122 to $177 million, roughly $50 million, and
from 1994 to 1995, it is $177 to $228 million.

Mr. CROSBY. We are not in 1995 yet.

Chairman JOHNSON. That is projected on the basis of your
experience at this point. Thank you very much.

I thank the panel and call the next panel. In the next panel we
will hear from Clifford Miercort, the North American Coal Corp.;
John Faltis, Anker Energy Corp.; Jim Chenoweth, Lone Star Steel;
eéohn Patton, Davon Inc., Alan Law, Mountain Laurel Resources

0.
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I would like to particularly welcome Lone Star and North
American. Sam Johnson, an esteemed colleague, is tied up in a
markup today.

Mr. Miercort, please proceed.

STATEMENT OF CLIFFORD R. MIERCORT, PRESIDENT AND
CEO, NORTH AMERICAN COAL CORP., DALLAS, TEXAS

Mr. MigrRCORT. I am CIliff Miercort, the president and chief
executive officer of the North American Coal Corp. I appear here
today with representatives of eight other reach-back companies and
we represent some 307 companies who are currently being billed
for reach-back premiums mandated by the coal act, also known as
the Rockefeller Act.

Each of us has a different story to tell of injury inflicted upon
our companies, and in many cases upon our personal lives as well
by this arbitrary, retroactive tax. Even though currently making a
profit, the tax of the Rockefeller Act has imposed a tremendous
burden upon us. To put it into perspective in 1992 we wrote off
$110 million to cover the new liabilities imposed on us by this tax.

This writeoff is more than 70 times the average annual profit we
ever made from the mines that employed UMWA personnel. The
story is set forth in more detail in my prepared statement which
I ask permission to submit for the record.

In the few minutes I have this morning I would like first to
review how Congress was induced, maybe a better description
would be to say deceived, into passing this retroactive and unprece-
dented legislative rewrite of prior collective bargaining agreements,
and then to discuss the financial dimension of the reach-back tax,
and finally to suggest a couple of approaches to fix the problem.

In early 1988, during negotiations for a new wage agreement, the
executive committee of the BCOA, Bituminous Coal Operators
Association, told the UMWA, United Mine Workers of America,
that they were prepared to walk away from their responsibility to
fund the health benefits of UMWA retirees.

By using this threat, the BCOA was able to force a fundamental
change in the 1988 wage agreement that was eventually signed.
Previously, both pension and health benefits for UMWA retirees
had been financed on a pay-as-you-go basis primarily on a per-ton
charge for the production of each signatory company.

As shown on the chart on your left, the total contributions to the
benefit and pension funds for 1987, which is the column on the far
left, totaled $640 million. That was for 1987, which was the last
year of the 1984 wage agreement.

The 1988 agreement changed the funding formula to entirely a
charge per hour for the signatory company and a lower unit
amount as well. This resulted in a contribution of only $255.5
million in 1989, as shown on the next column, a reduction of nearly
$385 million per year or approximately $1.30 per ton of bituminous
coal produced.

To their credit, the UMWA leadership was concerned that the
reduced level of contribution would put the benefit funds into jeop-
ardy. However, the negotiating Committee of the BCOA said that
they would agree to guarantee the costs which would require the
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BCOA signatory companies to increase the level of funding if it
were required to keep the funds solvent.

Later, in a comprehensive review of the situation, a Federal
District Court confirmed that the BCOA had deliberately set its
health fund contribution at a minimal rate in the face of clear indi-
cations that it would result in underfunding. Unfortunately, in
1992, when the day came that the benefit funds were running out
of money, the BCOA refused to honor their contractual commit-
ment. Instead they sought to perpetuate their self-generated fund-
ing crisis until finally a Federal District Court ordered them to
honor their guarantee to keep the fund solvent.

It is clear that the so-called funding crisis was entirely manufac-
tured and manipulated by the BCOA so as to create a climate of
panic with which they hoped to impact the legislative process. Then
they were successful in getting the UMWA to join them in an effort
to force a legislative solution.

The documents that were produced in the Pittston versus the
UMWA litigation in Abingdon demonstrate the cynical record of
cooperation between the UMWA and the BCOA and the deliberate
creation of fear among the retirees to produce the passage of the
Rockefeller Act.

The Lobbying Act reports show that the BCOA and the UMWA
spent $3 million in their efforts to achieve the economic bonanza
of the Rockefeller Act. As shown on this chart, it was money very
well spent.

The passage of the Rockefeller Act resulted in a further reduction
of $132 million in the amount the companies who signed the BCOA
agreement had to pay into the fund. This is the level of savings the
head of the BCOA boasted to members they would receive from the
passage of the act. When you add that amount to the amount that
the BCOA saved from the 1988 agreement, you get the column that
says $516.8 million. That was their total savings per year from
what they had been paying in 1987.

At the same time, the act put a tax of $52.7 million on reach-
back companies, who had been out of the business of mining bitu-
minous coal for 10, 20, 30 and in some cases 40 years. That is
shown on the column on the right side of the chart.

It is instructive to review how much the funds were in a deficit
position during the period of 1988 to 1993, the deficit that BCOA
made into a supposed national crisis. The average deficit was only
$10,800,000 per year. Thus, the true issue was not a financial crisis
of the funds, but rather how much the BCOA could take from
someone else, primarily the reach-back companies who, unfortu-
nately, did not have the same political clout they did.

What can Congress do to fix this terrible inequity? The reach-
back companies currently pay the combined fund about $53 million
per year, which is only 10 percent of the yearly savings that have
been realized by the BCOA companies. One partial solution is H.R.
1370, the Myers-Hancock bill, which would dedicate any surplus in
the funds above a safety cushion to credit against reach-back com-
pany premiums. This bill would alleviate the reach-back as long as
there is a surplus in the funds. Because of this, it is not a complete
fix to the problem.
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We believe based on the combined fund statements from March
1995 that there is at least a surplus of $221 million on a cash basis
and a $147 million surplus on an accrual basis.

Another solution would be to remove the reach-back portion of
the act entirely. As the chart reflects, a complete replacement of
the reach-back payments by the current signatories would require
the giving up of only $53 million, which is 21 cents per ton of their
previously realized yearly savings of $1.83 per ton. This would put
the responsibility for retiree benefits back onto the signatory com-
panies, where they had always been prior to the Rockefeller Act.

It would get the government out of enforcing an obvious unfair
and discriminatory law. It would place the cost of collective
bargaining on the parties who negotiated the agreements, where it
has always belonged. This system works for everyone else in
America. Why not for the bituminous coal industry?

Thank you.

[The prepared statement follows]:
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CONGRESSIONAL STATEMENT

OF
CLIFFORD MIERCORT

It has frankly not been much fun at times to be the CEO of North American
these past three-years since the Rockefeller Coal Act was passed. My company has been
accused by various adherents of the bill of a failure of corporate citizenship and worse. 1
am grateful to you and the committee for the opportunity to set the record straight.

First, as I am confident will be demonstrated by the record of this hearing, it is
increasingly clear that passage of the Rockefeller Act with its attendant infliction of pain
on a host of American companies was entirely unnecessary. The records of the Fund
itself demonstrates that the only funding crisis was one deliberately induced by the
BCOA through its change in the rate and method of contribution to the Funds from per
ton to a per hours worked basis, producing a deliberate under-funding of the both the
1950 and 1974 health benefits fund by 1992.

Second, the Rockefeller Act has unilaterally transferred the hitherto unquestioned
responsibility of the current 1988 signatory operators to meet the entire liability of the
1950 and 1974 Funds on a pay-as you-go basis to a combination of the reachback
companies, the coal industry generally, and the 1988 signatories through mandatory
contributions to the Combined Fund created by the Act. This has created a wealth
transfer to the BCOA companies estimated by at least two sources at more than $130
million a year and the legalized confiscation of approximately $50 million annually from
the reachback companies. The amount of this windfall was confirmed in February 1993
in a letter from the President of the BCOA to his members. This kind of legislative
restructuring of collective bargaining arrangements is unprecedented in American history
and can ouly be explained as the outcome of a highly cynical and sophisticated political
lobbying campaign which carefully concealed from the Congress the purpose and the
effect of what it was being asked to do. No one can believe that any legislator would
willingly create the kind of economic and psychological damage which has been
described here today.

Third, North American has been falsely accused of hiding behind smaller
reachback companies in its expressing its outrage over the unprincipled, but painstakingly
crafted economic rape of the reachback companies produced by the Rockefeller bill. The
truth is that the BCOA companies have been and continue to hide behind North
American in an effort to justify the legalized theft of reachback company assets produced
by the Coal Act. Let me explain.

Historically, as companies chose not to participate in subsequent Bituminous Coal
Wage Agreements, the remaining signatory companies continued to cover the costs of
retirees who had worked for others. New companies who entered the business and
signed a Bituminous Coal Wage Agreement paid into the Funds on the same basis as
companies who had been in the business for a long time, even though they may have yet
not had any retirees. This approach was the core concept behind the multi-employer
retiree health benefits system. In fact, during the 34 years that North American Coal
contributed to the Funds, we paid millions of dollars for benefits to orphan miners from
other companies that had gone out of business or elected not to sign a new Bituminous
Coal Wage Agreement. In addition, when we left the business in 1984, the Funds were
fully solvent. :

In 1978 the BCOA agreed to change in a fund ! way the method of
providing heaith care to current employees and subsequent retirees. In order to end two
decades of perceived waste and abuse by the funds, each company would henceforth run
its own health benefits program to provide the level of benefits established by the
current NCBWA. The 1974 Health Benefits Fund was preserved at the insistence of the
UMWA to be an explicit multi-employer safety net to provide health benefits to those

who retired after 1975 when the 1950 fund was closed and whose employer ceased to be
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a NCBWA signatory. By the mid-1980’s several companies left the ranks of NCBWA
signatories and successfully established through clear judicial precedent (over the
opposition of the BCOA and the UMWA) that they had m_mnnnmngjmhnm_fm
pavments to the funds and that their retirees were entitled to receive benefits from the
1974 fund. North American left the bituminous coal industry in 1984.

Since that time the BCOA has hidden behind us and the other reachback
companies to justify:

1. the false statement that a financia) crisis existed that would bankrupt the
funds because the BCOA could not afford to meet its clear contractual
commitments;

2, the false t that legislation was needed to prevent future
withdrawals from the NCBWA when withdrawal liability had already been
established by the 1988 NCBWA; and

3. the confiscation of reachback company assets to relieve BCOA companies
of a large share of liability for 1950 and 1974 Fund retirees.

The unconscionable nature of the wealth transfer to the already rich BCOA
companies engineered by the Rockefeller Act is difficult to overstate.

A final reason why the Coal Act is particularly unfair to North American Coal is
that there is no mechanism for passing on to our customers any of these retroactive
assessments. Under the terms of our sales contracts, our customers had the obligation to
pay for all costs of our employee benefits. When we made the business decision to leave
the bituminous coal industry, we made every effort to assure that North American Coal
had fulfilled all of its multi-employer benefit obligations, and to ensure that these
obligations were paid by our customers as provided for in our contracts. We relied on
the clear and unambiguous language of the Wage Agreement, in making this judgment.
Our interpretation of this language has been confirmed by several federal court
decisions. Had we any way of knowing that new benefits obligations would be imposed
on us retroactively, many years after leaving the bituminous coal business, we would have
included such costs in the closing that would have been paid by our customers. Our
customers, had they been advised of these costs, would have been fully prepared to pay
them. As you can well understand, wnh the complete closure of all of our bituminous
coal mines,

W] i jturpi i iop. For us there is
no Rockefeller Act to pass these costs backward on a retroactive basis.

The net result of the retroactive re-writing of all of our contractual obligations has
been that in 1992 my Company had to take a one-time charge to earnings of
$110,000,000 after tax. To put this amount in perspective, this charge was more thap 70
i - i . However,
since 1992, the large BCOA companies have been pocketing over $130 million each year.
This simply is neither right, nor fair.

It is my hope that, as a result of this hearing, your committee (and ultimately the
entire Congress) will correct these inequities so that small reachback companies will no
longer be pushed to the wall by this law and that you will rectify the extraordinary
financial burden on the larger reachback companies. This can be done in such a way
that it would not adversely affect the BCOA member companies. Indeed, even if the
reachback companies were completely removed from the Rockefeller Act, the BCOA
companies would still pay less into the Funds on a per ton basis than the amount we
paid when we were a signatory to the Bituminous Coal Wage Agreement. The
reachback tax is unfair, it has been held unconstitutional by one Federal court, and
needs to be changed. Thank you for your time, Madam Chairman.
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The Honorable Nancy Johnson
House Sub ittee on Oversigh

1136 Longworth House Office Buildmg
Washington, DC 20515

Dear Chairwoman Johnson:

| appreciated very much the opportunity to provide testimony regarding the “Reachback Tax"
issue to the Subcommittee on Ovemght of the House Ways and Means Committes. | hope you
agree with me that the Reach offered ¢ g cases, ill g that a refr
taxtopayforhedmbunﬁtsmmnever i bythose panies and that r back
ten, twenty, thirty, and, in some cases, forty years, is totally unfair.

| am p} d to submit w the questions raised in your letter fo me dated July 10,
1995. My are detailed in the ® entitied, "Questions for Ciifford R. Miercort of The
Reachback Company Panel”. In addition, | would like to make the following observations and
recommendations.

In reading the transcript of the June 22 hearing, ! was struck by the inaccuracies that were
presented by those who testified on behalf of the United Mine Workers of America (UMWA) and the
Bituminous Coal Operators Assouahon {BCOA). One inaccuracy that must be addressed is their
assertion that the Reachb ised lifetime medical benefits to their former union
employees. Thisis a basdoss eotﬁenbon without factual or legal support. Do you know of any
company that would agree to pay for a future liability when they do not know with any certainty the
level of benefits or the costs? | know that North American Coal would not and did not do so. The
BCOA/UMWA National Wage A ts that we signed, the last one being in 1984, never
obligated us, nor any of the other -Reachback Companies, to pay for lifetime medical benefits.

To help you make an informed decision on this matter, | am enclosing a copy of a latter and

summary that we sent last year to Mr. Allen Huﬂman Tax Counsel for Dorg
the theory that we and other Reachback C: promised lifetime medical benefits (also known
as the "Evergreen Theory”). In addition, would call your ion to the detailed analysis, entitied

"Who Promised What to Whom When?", already submitted to the Committee by Jonathan C. Rose,
partner of Jones, Day, Reavis and Pogue. | am convinced that, after you and your staff analyze
these materials, you will concur with me that the "Evergreen Theory” is without merit, and that none
of the Reachb ised to provide lifetime benefits.

v o

The other blatant nseuncywhvd\ must be addmssed is tha false charge iha! the healthcare
of the refi will be jeop d by your g the Reachback tax issus. The
Reachback Companies have not ach d any chang mthebeneﬁllevelsformmmdminers
The UMWA and BCOA representatives continue io make this unfi d and i
accusation to deliberately worry the retirees, so they will become active in opposition to your fixing
the problem. The real issue involves not the taking away of any retiree benefits, but deciding which

companies shouid pay for them.

| know as you go forward in your deliberations on this issue that there wili be intense
opposition from those companies Wno have unjushﬁably benefited by the unfair imposition of retiree
healthcare costs on the Reachb , the serious and unjust burden imposed
on the Reachback Companies by the Coal Act can and must be relieved.

My sense from the hearing was that a number of the Members would prefer legislation that
would pmvnde a comprehenswe and final solution to the problems faced by the Reachback
C Asl ioned in my testi Y, a solution would be to remove the Reachback portion
of the Act and have the R b jaries gned.

Thank you for the opportunity to provide this additional information for the official record of the
hearing.

Sincerely,

. Wi

Clifford R. Miercort
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Chairman JOHNSON. Thank you.
Mr. Chenoweth.

STATEMENT OF JIM CHENOWETH, DIRECTOR, CORPORATE
AFFAIRS, LONE STAR STEEL CO., DALLAS, TEXAS; ACCOM-
PANIED BY RHYS BEST, PRESIDENT AND CHIEF EXECUTIVE
OFFICER, LONE STAR STEEL CO.

Mr. CHENOWETH. Thank you, Chairman Johnson, for allowing me
to come before you this afternoon. I also wanted to introduce the
chief executive officer of Lone Star Steel, chief executive officer and
president Rhys Best, who is here also and would be able to answer
questions should you want to ask them.

I am here to tell you the shocking story of what the coal industry
Retiree Health Benefit Act of 1992 has S};ne to Lone Star Steel Co.
and to the good men and women who work there.

Lone Star is a fully integrated steelmill located in northeast
Texas. We are able to produce 1 million tons of steel a year and
we convert virtually all of that steel either into pipe that is used
in oil and gas wells or into tubes used in the automotive industry.

Lone Star was founded during World War II as a defense manu-
facturer. Coal was a necessity in the steel-making process then, but
modern technology changed that long ago. We haven’t needed coal
at Lone Star since the new electric furnaces replaced the old blast
furnaces and open hearth furnaces many years ago. Lone Star
ceased coal mining in 1963. In other words, we have not had a coal
miner on our payroll since President Clinton was in high school;
not in the last 32 years, not one. Had a coal miner retired from
Lone Star Steel Co., he would now be 97 years old.

Lone Star Steel has never been a member of the Bituminous
Coal Operators Association. Since at least as far back as 1963, we
have not signed a coal miners union agreement nor a health care
agreement nor pension agreement, not one. That did not seem to
matter to Congress when it passed the Coal Industry Health
Benefits Act of 1992 and ordered us to begin paying $69,561 each
month to the health care fund. We do not have that kind of money
sitting around Lone Star ready to ship to Washington.

We consider what the Congress has done is an illegal taking,
unjustly and unnecessarily confiscating our assets without a moral
or ethical right, much less a legal right. Already a Federal District
Court has held that this act is an illegal taking and is therefore
unconstitutional at this moment.

Our recently retired-Congressman from Texas, Jake Pickle, the
past Chairman of this Subcommittee, described the egregiousness
of this act better than I could. This is a statement that he made
to this Subcommittee in October 1992,

Today the eastern States’ coal industry is dominated by foreign-owned companies
and about 4 years ago the coal operators decided they were no longer going to live

up to their responsibility to pay the health benefit plan, so they reduced their
contributions and the plan today faces insolvency.

That was 1992.

Now Congress is being blackmailed into bailing this plan out by
taxing companies that have no current connection with the bitu-
minous coal industry. It is as if Congress is a gang mugging an in-
nocent passerby and justifying it by saying, well, our family and
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friends are hungry. Mr. Pickle’s complete comments are attached to
our printed testimony and I strongly urge you to read every bit of
it,

‘By deciding to assign this obligation to Lone Star Steel without
good reason or logic, the government caused an unanticipated drain
on our funds and necessitated the establishment of a $11 million
reserve to cover this imposed liability straight out of cash flow. It
was hard, and it hurt us severely. Worst of all, it hurt our people.

These takings represent 40 cents an hour for every one of our
active employees. Put another way, these takings add $2 a ton to
our cost of all pipe we ship, and nowadays it means a lot of pipe
we do not ship due to being no longer competitive. It is especially
true for exports. When it comes to transferring funds to another in-
dustry mandated solely by government fiat, we not only cannot af-
ford it, but we are confident that the courts some day will uphold
our clontention that this 1992 act is illegal and it is unconstitu-
tional.

Thirty-two months ago Congress acted quickly, and in so doing
has harmed a class of American businesses now known as reach-
backs. This was done with no hearings, no comments, no consider-
ation to the harm done. The act of 1992 is bad legislation at its
worst and, again, as Mr. Pickle described it, “I believe that the coal
provision is a travesty of justice, an embarrassment to the Con-
gress and we should never let ourselves be put in this corner
again.”

Now the facts are evident. Will Congress be just as quick to stop
our bleeding and heal our wounds? Lone Star Steel asks to be re-
lieved of this undeserved burden of being forced to pay someone
else’s bills.

Thank you for the opportunity to plead our case today.

[The prepared statement and attachment follow]:
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STATEMENT OF JIM CHENOWETH
OF LONE STAR STEEL COMPANY

UNITED STATES HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON OVERSIGHT

Thursday, June 22, 1995

Good morning, Madam Chairwoman. Thank you for this opportunity to tell the shocking story of what
the Coal Industry Retiree Health Benefit Act of 1992 has done to Lone Star Steel Company and the good
men and women who work there.

Lone Star is a fully integrated steel mill in a town in Northeast Texas of the same name. It’s a nice town
and we think we have a pretty nice company. We are able to produce a million tons of steel per year. We
convert virtually all of our steel either into pipe uvsed in oil and gas wells, or into tubes used in the
American industrial equipment, transportation equipment and automotive industries.

Lone Star Steel was founded during World War II as a defense manufacturer. Coal was a necessity in the
steel-making process then. But modern technology changed that long ago. We haven’t needed coal at
Lone Star since new electric furnaces replaced old blast furnaces and open hearth furnaces many years ago.

Lone Star Steel ceased coal mining in 1963 -- when President Clinton was still in high school! Lone Star
has not had a coal miner on its payroll in 32 years. Not one.

Lone Star Steel has never been 2 member of the Bituminous Coal Operators Association. Since at least as
far back as 1963, we have not signed a coal miners’ union agreement, a health care agreement or a pension
agreement. Not one.

That didn’t seem to matter to the Congress, however, when it passed the Coal Industry Retiree Health
Benefit Act of 1992 and ordered us to begin paying $69,561.02 per month into this union retiree healthcare
fund. Madam Chairwoman, we do not have that kind of money sitting around Lone Star, ready to ship off
to Washington. We consider what the Congress has done an illegal taking, unjustly and unnecessarily
confiscating our assets without a moral or ethical right, much less a legal right. Already a federal district
court has held this act as an illegal taking and is therefore unconstitutional.

Our recently retired Congressman from Texas, Jake Pickle, the past chairman of this subcommittee,
described the egregiousness of this act far better than I ever could. Allow me to quote briefly from his
statement to this subcommittee in October 1992, (QUOTE)

“Simply put, the mine workers and the bituminous coal operators agreed decades ago to establish a health
plan that would be paid for by all who mined coal in the eastern United States. As long as ‘coal was king’
this agreement worked reasonably well.”

Mr. Pickle went on (QUOTE), “Unfortunately, the coal industry changed dramatically. Today, the eastern
states’ coal industry is dominated by two foreign owned companies. About four years ago the coal
operators decided that they were no longer going to live up to their responsibility to pay for the health
benefit plan. And so they reduced their contributions, and the plan today faces insoivency.”

Then Mr. Pickle emphasized (QUOTE), “Now congress is being blackmailed into bailing this plan out by
taxing companies that have no current c ion with the bituminous coal industry. It is as if Congress is
a gang, mugging an innocent passerby, and justifying it by saying ‘Our family and friends are hungry’”

By deciding to assign this obligation to Lone Star Steel without good reason or logic, the government
caused an unanticipated drain on our funds, and itated the establish of an $11 miilion reserve to
cover this imposed liability. It has hurt us and hurt us severely. Worst of al, it has hurt our people. These
takings represent 40 cents for every hour worked by our active employees. Also think of the huge ripple
effect a 40 cents per hour pay raise would have on the local economy. Put another way, these takings add
$2 per ton to our cost for all pipe we ship. Often it means pipe we don’t ship because we no longer are
competitive. This is especially true for exports. These takings are threatening our economic viability and
severely limiting our global competitiveness. *
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Now, Mr. Pickle continued, and (QUOTE), “We can all be sympathetic to the plight of the mine workers,
but their benefits should be paid by the coal companies, not everyone else. Why are we kow-towing to
these huge foreign owned companies? It was their cut throat business practices that drove the domestic
coal companies out of business. And now we bail them out? We iet them escape their obligations while
they ship their profits overseas. We should be ashamed,” he told the i

Let me further describe how Lone Star Steet has been impacted by this act.

Lone Star Steel Company in 1994 had annual revenues of $350 million and 1500 employees with
approximately half of them members of the United Steel Workers Union. We are leaders in the
marketplace of energy industry tubulars and automotive industry tubulars. We have received the “E Star”
award for excellence in exporting our products into more than 60 foreign countries.

The energy boom of the 70’s ended in 2 bust in the 80’s and Lone Star Steel was forced to cut 5,000 jobs.
Revenues dropped from $1 billion to $200 million. We finally were driven into Chapter 11 and, in slightly
less than two years, Lone Star reorganized. We paid our creditors in cash of 84 cents on the dollar, Now
in the 1990°s we are slowly recovering. We are paying our bills. Qur business has become marginally
profitable again. We are investing heavily in environmental protection. We are leaders in environmental
management. We are a leader in recycling of ferrous scrap and other materials.

But when it comes to transferring funds to the government due solely by government fiat, we not only
cannot afford that, but we are confident the courts will someday uphold our contention that the Coal
Industry Retiree Health Benefit Act of 1992 is illegal and unconstitutional.

In a note of prophesy, Mr. Pickle added (QUOTE), “Let me also warn my colleagues, you have not heard
the last of this issue. I tell you, we are setting a precedent today that will come back to haunt us. Today,
we are bailing out the mine workers’ plan, and letting the mine operators have a windfall. Who will be
next? Will it be the steel industry? The airlines? Tire and rubber companies? Or perhaps it will be the
auto industry?”... Finally, he stated, “I believe that the coal provision is a travesty of justice and an
embarr to the Congress. We should never let ourselves be put in this corner again ™

In October 1992, Mr. Pickle warned this committee that the talk of the fund going under was bogus, and
sure enough today we see this fund is awash in cash. The actual fact is that the miners’ union did not need
the money that was taken from companies like Lone Star Steel.

Why then is Congress forcing us to continue to further bloat the Fund’s glutted surpluses?

Another question more basic is why should the Congress even be involved at all in the micro-management
of a non-govermment healthcare fund, directly interfering with a collective bargaining process which was
working?

Thirty-two months ago, the Congress acted quickly to severely harm a class of American businesses now
known as “Reachbacks™. This was done with no hearings, no cc no ideration 1o the harm
done. The Coal Industry Health Benefit Act of 1992 is bad legislation at its worst. Now that the facts are
evident, will Congress please be just as quick to stop our bleeding and heal our wounds? Lone Star Steel
asks to be relieved of this undeserved burden of being forced to pay someone else’s bills. I thank you for
the opportunity to plead our case today.
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REMARKS OF CONGRESSMAN J1.J. PICKLE
BEFORE THE HOUSE WAYS AND MEANS COMMITTEE
OCTOBER 3, 1992

M. Speaker, I rise today in support of the energy bill. I support this bill because it includes important incentives for solar
=mrymmwmfmmmprmmmmmwmm And I'm especially
pleased about new i for ing our use of ive fuels, like comp d natural gas. Al ive fuels will
mtonlyhelpcurbwtmpomufpwohm.bulwﬂlalsolmpmvewmvuvnmembycumngdownonlumﬁdemwons
These are all good, and vital pieces to our national energy strategy.

But there is one part of this bill which is deplorable, and that is the bituminous coal health benefit bailout. Mr. Speaker, this
bailout, as well intended as it may be, is a terrible injustice, and sets a p in the area of empl benefits that we will
all live to regret.

Simply put, the mine workers and the bituminous coal operators agreed decades ago to establish a health plan that would be
paid for by all who mined coal in the castern United States. As long as “coal was king” this agreement worked reasonably
well. Unfortunately, the coal industry has changed dramatically. Today the eastern states coal industry is dominated by two
foreign owned companies and the numbes of miners has drastically declined. About four years ago, the coal operators
decided that they were no longer going to live up o their responsibility to pay for the health benefit plan. And so they
reduced their contritastions to the plan, and the plan today faces insolvency. And now the Congress is being blackmailed into
bailing this plan out by taxing companies that have no current connection with the bituminous coal industry.

Mr. Speaker, we should not do this! It is wrong! It is as if we are a strect gang mugging an innocens passerby, and justifying
it by saying that our family and friends are hungry. We should stick to the original agreement and force those companies who
are mining eastern coal to meet their obligations. We can all be sympathetic to the plight of the mine workers, many of
whom are eiderly and in ill health. But these benefits should be paid by the coal companies, not everyone else. Why are we
kowtowing to these huge foreign owned coal companies? Why are we raising taxes on domestic energy companies 1o pad the
profits of these foreign profiteers? It was their cut throat business practices that drove the domestic coal companies out of
business, and now we bail them out. We let them escape their obligations and ship their profits overscas. We should be
ashamed!

Let me also warn my colleagues, you have not heard the last of this issue. We pay for this bailout by taxing any company or
its successor which ever had any connection with mining coal under the BCOA agreement. We have no idea who all these
companies are. There will now be a rush to track them down and tell them that they will have to pay millions of dollars a
year into this health plan over which they have no control. Some will be forced into bankruptcy, others will be forced to lay
off workers. And they will blame you and me, and they will be right. So plan today what you will tell them, it won’t be easy.

Finally, 1 tell you that we are sctting a precedent today that will come back 1o haunt us. Today we are bailing cut the mine
workers plan and letting the mine operators have a windfall. Who will be next? Will it be the steel industry? The airlines?
Tire and rubber companies? Perhaps it will be the auto industry? 1 tel} you right now that there is good reason to believe that
the steel industry is already making pians to get & similar bailout.

The members should know that our defined benefit pension plans, which are guaranteed by the Pension Benefit Guaranty
Corporation, are underfunded by over $40 billion dollars. Some of the largest companies in America have deliberately chosen
o underfund their plans by billions of dollars. And,whenlmthumnoonewmuwtalkabo\nu The companies
refuse 1o appear before the Oversight Subcommittee. 1am accused of frightening people and undermi fidk in our
pens:onsym 1 do not want to frighten anybody. Bmwemnnms:suhatcompamuthnmak:beneﬁtpmnumkxpth
promises.

Atﬂmmmthe«huﬂodywuhwhugﬂuphnmwlmmemlhmlmplan.ltbalkednadopungapmpomw
make companies propesly fund their pension plans. It seems i panies 10 keep their pension
promises. Thuemalwyuthauandmtmmnglhumponnbmtyoﬂwalamay. But the later day always
comes. For the coal industry it comes today and we have chosen to rob Peter 1o pay Paul. Who will we hijack when the time
comes to bail out the rest of our retirement system? Every that has ever sp d a pension plan or ever intends to
should ask that question. Because today we are telling the world that if you play by the rules and meet your responsibilities
you pay the penalty, and the sharp operators who run and hide go free.

Mr. Speaker on balance this is 8 good bill. It would be better if we had stood our ground and held the coal operators to their
own promises. This provision to make other companies pay the coal industry's bills is just a seifish regional request. The
other body has caved in 1o 1his blackmail by three or four key senators. We can all agree to protect the miners’ benefits, but
we should have agreed to make the mine owners and operators pay. 1, for one, was willing to do so. However, I am not
willing to block this entire bill for this onc reason. But, I believe that the coal provision is a travesty of justice and an
embarrassment to the Congress. We should never let ourselves be put in this corner again.



74

Chairman JOHNSON. Thank you very much, Mr. Chenoweth.
Your testimony is a stark reminder that the words in the pediment
of the Supreme Court are indeed difficult to realize. I used to walk
to work past the Supreme Court building every day and on the
pediment it reads, “equal justice under law.” It is very hard to
write the law so that there is equal justice and the injustice that
is imposed on your company by this law is really appalling.

I am going to yield the chair to my colleague, Mr. Portman from
Ohio—he has voted and I have not. I will be back shortly and he
will take over. I think hearing from the companies has been very
useful to us. We will finish the panel, have questions and then
have a short recess before the next panel so those of you serving
on the next panel might want to get a bite of lunch.

Mr. PORTMAN [presiding]. Thank you, gentlemen, and apologies
for the inconveniences. I left about 10 minutes ago to offer an
amendment on the House floor and I learned that we now have two
additional procedural motions before that. 1 appreciate your
patience.

Mr. Faltis.

STATEMENT OF JOHN FALTIS, PRESIDENT, ANKER ENERGY
CORP., MORGANTOWN, WEST VIRGINIA

Mr. FaLTis. Distinguished Members of the House Subcommittee,
thank you for the opportunity to testify. I am John Faltis, presi-
dent of Anker Energy Corp. I am here today on my own behalf. I
am anxious to tell you about how my company is affected by the
Coal Industry Retiree Health Benefit Act, because as it stands, the
act unfairly puts Anker Energy at a competitive disadvantage with
large BCOA companies.

It is no coincidence that the large BCOA companies spent a great
deal of time and money getting the act passed. There is no question
that the miners should receive the retiree health benefits as prom-
ised. However, under the act, companies like mine, companies who
never promised to pay the benefits, and who never had representa-
tives in a position to affect management of the retiree health funds
are now forced to pay for an unfair share of those benefits, while
the largest coal companies, the ones who fought so hard to pass
this act in the first place, reap huge windfalls.

Anker is a medium-sized, West Virginia-based coal company with
offices and operations in Connecticut, Maryland, Kentucky,
Indiana, Oklahoma and Pennsylvania.

We supply our coal to customers in 14 States, including
Connecticut, New Jersey, New York, Ohio, Maryland and Missouri.
Two of our affiliates had only limited periods of employment under
UMWA coal wage agreements.

In both cases the miners were employed for only a fraction of
their mining careers. However, the act is forcing Anker to pay full
lifetime retiree and dependent health benefits. This is unfair, espe-
cially since the BCOA companies we compete with receive a wind-
fall of hundreds of millions of dollars under the act, giving them
an unfair advantage in the marketplace.

The bottom line is this act has put at risk my 600 employees and
put at risk hundreds of additional contractors and other people
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that rely on our business to survive. It has put their job security
and their benefits at risk as well.

Anker has been assigned liability under the act two ways. First,
20 years ago, one of Anker’s affiliates, King Knob Coal Co.,
operated as a contract miner for a BCOA member company, one of
the largest coal companies in the world. Under the contract mining
arrangement, the BCOA company owned the coal reserves and
King Knob mined the coal. King Knob is required by the BCOA
company to sign a coal wage agreement and use only union work-
ers to mine the coal.

Unlike many contract mining arrangements, it was the BCOA
company and not King Knob that was liable to pay the health
benefits for the miners employed at the operation.

In the early eighties, the BCOA company unilaterally terminated
its contract with King Knob, causing the layoff of most of the
miners. Briefly, King Knob later took over the mine to complete
reclamation required by law, rehiring some of the workers for a
short period. Under the reach-back provision of the act, Anker will
be asked to pay the liability that the large BCOA company dumped
on us.

Anker has another very limited relationship with union workers.
Over a 6-month period in the late seventies an Anker affiliate
purchased the stock of Reliable Coal Co., a small, insolvent
UMWA-organized company. Reliable was about to lay off its 200
workers when it became an affiliate of Anker.

Unfortunately, market conditions forced the mine to close after
only 6 months and the Reliable miners were laid off. Under the act
Anker is solely liable for the lifetime retiree health benefits of the
former Reliable miners and their families, as well as a portion of
the retiree health benefit costs of unassigned miners.

To bring this inequity into focus, the Reliable miners worked in
the mines for more than 20 years. An Anker affiliate employed
them for only 6 months, one-fortieth of their work life, but Anker
must foot the bill for all in lifetime retiree health benefits and that
of their families as well.

Ladies and gentlemen, this amounts to a huge retroactive
payment for the few hours these Reliable miners were employed.
Clearly this imposes a severe and unfair burden on Anker.

As a result of the act, Anker has been informed by the combined
fund that it can anticipate 220 assignees for a one-time cost of $1.2
million and an annual cost of $500,000. These are huge costs for
my company to bear, especially as they were not bargained for,
were not anticipated, and have no relationship to any revenue-
producing operation of my company. Again, costs like these jeop-
ardize the jobs of my 600 active employees and the many others
that depend on our company.
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In closing, I ask you to help my company and its employees by
removing the unintended inequities caused by the act and provid-
ing for a more evenhanded allocation of retiree health benefit
liability. Undoubtedly, proposals such as H.R. 1370 will alleviate
some of these burdens, but to be truly fair, these costs must be
borne by those BCOA companies that reap the benefits of long-term
labor agreements while having market dominance. Action or inac-
tion on this act could mean the difference between survival and
insolvency for Anker and many other companies. Thank you.

[The prepared statement follows:]
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STATEMENT OF JOHN FALTIS
PRESIDENT OF ANKER ENERGY CORPORATION

INTRODUCTION

Thank you for the opportunity to present the views of Anker
Energy Corporation regarding the Coal Industry Retiree Health Benefit
Act ("the Act"). Anker Energy is a related person to a “"reachback
company”. A reachback is a which was not signatory to
a contract with the UMWA in 1992 but was lignatory to a UMMA contract
at some time since 1950 and e-ployed at least two UMMA miners for at
least one day. Under the Act, such companies are assigned liability
to the "Combined Fund® cmted by the Act not only for the health
benefits of miners they employed, but also for a percentage of the
benefit costs of miners whose employers are no longer in business.

Anker Energy never signed a union contract. But the Act contains
a "related person® clause, vhich provides that if a former employer is
insolvent or no longer in business, companies related to the former
employer (such as its parent or its sibling corporations) will be
liable for the former employer's retiree health benefit costs. The
reachback provision, together with the related person provision,
burdens operators like Anker Energy with onerous and unfair liability
for the health benefits of persons with little or no connection to the
operator. Reachback operators are forced to pay benefits that they
never contracted to provide.

The fundamental goal of the Act is to ensure that these miners
receive adequate retiree health benefits. Anker Energy wishes to
contribute to this goal, and is willing to pay its fair share of the
costs of these benefits. However, Anker Energy believes that the
disproportionate and unfair impact of the Act in its present state,
not only overburdens coal companies that had 1limited union
involvement, but negatively impacts the livelihood of its workers.

Anker Energy is a West Virginia coal company that provides coal
to customers in 14 states. In its 20 years of business, Anker Energy
affiliates had only two limited periods of employment under the UMWA
coal wage agreements. The first occurred in the late 1970s when an
Anker Energy affiliate, acquired and unsuccessfully tried to
revitalize a mine owned by an insolvent unionized operator. This
involvement lasted only 6 months. The second occurred in the early
1980s when another Anker Energy affiliate acquired a coal mine from
one of the largest members of the Bituminous Coal Operators
Association ("BCOA"), and operated it for only 4 years.

In both cases, Anker Energy affiliates employed the miners for
only a fraction of their mining careers; they worked the bulk of their
careers for someone else. But in both cases, the Act forces Anker
Energy to pay full lifetime retiree health benefits to these miners
and their dependents', as well as a portion of the retiree health
benefit costs of unassigned miners and beneficiaries, resulting in a
disproportionate and unfair burden on Anker.

Anker Energy competes with large BCOA comxpanies that are
receiving a substantial cost savings as a result of the Act. Even the
BCOA has estimated annual savings to its members in excess of $100
million. As a result, Anker Energy is placed at a competitive
disadvantage. The competitive disadvantage is especially severe
because Anker Energy sells coal in the spot market where BCOA
companies traditionally sell coal at lower prices. This competitive
disadvantage has serious implications for Anker Energy and the over
600 West Virginians it employs. While the Act raises Anker Energy's
per-ton cost of producing coal, it lowers the per-ton cost of Anker
Energy's BCOA competitors —- clearly not the original intent of the
Act.

Anker Energy supports proposals for alleviating the Act's burdens
for all coal operators, such as H.R. 1370, but it believes that bill
would better serve its purpose if it rectified the disproportionate
effects of the Act. Full relief would exempt from the Act coal
producers whose union activities have been limited. Aas it stands, the
bill reduces premjums based in proportion to an operator's assigned
beneficiaries as a percentage of all assigned beneficiaries. Even
though this helps reachback operators compete with companies that rely
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heavily on union employment, it makes no special provisions for the
reachback operators who have suffered the most under the Act. The
unfair competitive advantage that the Act gave to the larger operators
when the Act was passed will not be removed.

A Company should not be assessed liability as a "related person" when
the miners were smployed by the company less than one year.

In the late 1970's, an affiliate of Anker Energy purchased the
stock of Reliable Coal Company, a small, insolvent UMWA-organized coal
company. Anker Energy intended to turn the company around by re-
tooling Reliable's facilities to mine metallurgical coal <~ a highly
competitive business where coal prices are established in the world
market. Anker Energy borrowed large sums of money and invested it in
the mine, intending to sell metallurgical coal at a price high enocugh
to service the debt. However, Anker Energy's cost of borrowing
skyrocketed when interest rates climbed abave 20 percent, and its
expected r pl ted when the price of metallurgical coal
dropped, making it impossible to continue the operation without losing
the entire company. Market conditions forced Anker Energy to close
the nine after only 6 wmonths. It is worth emphasizing that the
Reliable miners were laid off because of unavoidable market forces,
not because of union affiliation.

Under the Act, Anker Energy is considered a related party to
Reliable, the last employer of these miners to have signed a coal wage
agreement. Therefore, even though Anker Energy's controlled group
employed Reliable's miners for only 6 months, the Act holds Anker
Energy solely liable for the lifetime retiree health benefits of 50
former miners of Reliable and every member of their families, as well
as a portion of the lifetime retiree health benefit costs of
unassigned beneficiaries. The 50 Reliable miners worked in the mines
for more than 20 years. The Anker affiliate employed them for only 6
nonths. Yet Anker must foot the bill for all of their lifetime
retiree health benefits, and that of their families. In other words,
they worked for an Anker affiliate for less than 1/40th of their work
life, but Anker must pay 100% of their benefits and the benefits of
their families. Clearly, this imposes an unfair burden on Anker.

The Act should be amended to protect companies that have employed
miners for short periods of time from being held liable for lifetime
health benefits earned through years of employment with other coal
operators.

Contract miners should not be liable under the r hback provision for
the health benefits of retirees who were employed in a contract mining
arrangement.

Coal mining operations often involve a bifurcation of rights,
with one company owning the economic rights to the coal reserves (the
"contracting company®) and another company (the "contract miner")
performing the mining under contract for the benefit of the
contracting company. In certain circumstances, the reachback
provision of the Act has the effect of unfairly allocating liability
for retiree health benefits to contract miners rather than to the
contracting company.

One of Anker Energy's affiliates, King Knob Coal Company ("King
Knob"“), operated as a contract miner for one of the largest coal
companies in the United states. The contracting company is a BCOA

pany and a ber of the BCOA team that negotiates the coal wage
agreements. As a condition of its contract mining relationship with
this large contracting company, King Knob was required to sign a coal
wage agreement and use only union workers to mine the coal. Under the
nining agreement, the contracting company, not Ring Xnob, was reguired
to pay the health benefit contributions for the miners employed by
King Knob on the contracting company's behalf. This arrangement




9

continued for 15 years, at which time the contracting company
unilaterally terminated its contract with King Knob, causing the
layoff of most of the miners. King Knocb later acquired the reserves
from the contracting company, hired back some of the laid off miners,
and over the next 4 years mined cut the remaining reserves and closed
down the mine.

Under the reachback provision of the Act, however, even though
the contracting company (i) effectively employed these miners for 15
out of the 19 years coal was extracted from this mine, (ii) was
contractually obligated to pay all miner health benefits during the 15
years, and (iii) caused the layoff of these miners when it
unilaterally terminated the contract, the Combined Fund has assigned
it none of the liability for the retiree health benefits. Instead,
the Combined Fund has required King Knob to pay all the retiree health
benefits of the miners employed by the operation, the health benefits
of their dependents, and a portion of the retiree health benefit costs
of unassigned beneficiaries.

To rectify this inequity, the reachback provision of the Act
should be modified in the context of a contracting company/contract
miner relationship so that upon termination of a mining contract by a
contracting company, the retiree health benefits of miners who were
laid off as a result of the contract termination are attributable to
the contracting company rather than the contract miner.

CONCLUSION

In closing, we ask this subcommittee to review the Act and the
inequity it has created in its attempt to protect miner's benefits.
We support efforts to reform the Act, such as H.R. 1370, which would
rebate surplus assets to all entities paying into the Combined Fund.
But to be truly fair, reform should provide for a more equitable
allocation of retiree health benefit liability than that provided by
the Act. These changes could mean the difference between survival and
insolvency for many coal companies.
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Mr. PORTMAN. Thank you. John B. Patton, president of Davon
Inc., Columbus, Ohio is recognized.

STATEMENT OF JOHN B. PATTON, PRESIDENT, DAVON INC,,
COLUMBLUS, OHIO

Mr. PatTON. Distinguished Members of the Committee, thank
you for asking me to testify. I am John Patton. I am the owner and
president of Davon Inc., an Ohio business. We manufacture and
deliver ready-mixed concrete products and mine and process lime-
stone, sand and gravel. We employ 275 people, with excellent
wages and benefits in the high unemployment areas of south
central Ohio. Many of our employees are represented by the
International Union of Operating Engineers. The union has ac-
tively supported us in seeking relief from the 1992 coal act.

There are three groups of companies affected by this legislation
and the differences between them are significant. The first group
is the post-1988 companies, those in the coal business after 1988,
including the current members of the BCOA.

The second group is the reach-back companies, those in the coal
business from 1978 through 1988. The third group is the super
reach-back companies, those who left the coal business before 1978.
Davon is a super reach-back company.

Please review the summary chronology attached to my written
testimony, which shows there is absolutely no connection between
super reach-back companies, including Davon, and the alleged
problems that Congress sought to address in the 1992 coal act.

Davon’s predecessor, the New York Coal Co., sold all of its coal
mining interest in 1954. I would like to repeat, in 1954. We have
in no way been affiliated with the coal business since then. Davon
was formed in the late fifties after my family purchased the stock
of the New York Coal Co., then a Maine corporation. They renamed
the company and reincorporated it into Ohio. So, Davon has never
been in the coal business.

Let’s focus on 1978, a crucial year as it relates to Davon and the
1992 coal act. In 1978, the year the UMWA retirees were promised
lifetime benefits at the bargaining table by all companies then in
the coal business; 1978, the year singled out to delineate the super
reach-back companies from the reach-back companies; 1978, the

- - Coal Commission report which led to this act recommended only

applying the act to the post-1978 companies. The commission
would not have included Davon and other super reach-backs; 1978,
Davon and Templeton, who you will hear from in the next panel,
had been out of the coal business for 24 years.

The act does not even generate significant revenues from super
reach-backs. They represent only about $10.8 million or no more
than 3 percent of anticipated fund revenues, which is insignificant
to the fund’s revenue from other sources or its surplus, which is
well over $100 million.

Super reach-backs should be excluded before battle lines are
drawn over the amount of the surplus and what, if any, other
changes should be made to the act.

They should be exempt because it is wrong to include them in
the first place, not because there may now be a surplus. A super
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reach-back exemption should not be contingent upon any specific
level of surplus.

Miners were promised benefits and they should get them, but
those who promised the benefits should pay for them. If it were not
for this law, the BCOA and others would have to pay these health
insurance premiums, as they promised to do in collective bargain-
ing.

This brings us to the true effect of this law. The act, without any
conceivable justification, takes our money and uses it to pay for an
obligation of the BCOA and others.

The 1992 coal act has cost Davon over $800,000. It has drained
capital from our company and cost us jobs. The proposed Myers-
Hancock bill does not give super reach-backs the complete exemp-
tion they deserve. It treats us like other reach-back companies. We
are not like them. We were long gone in the coal industry when
retiree health benefits were promised in 1978.

A mistake has been made. Remember 1978. Honor it as a legiti-
mate cutoff date and please exempt all super reach-backs from this
legislation. We do not belong in it.

[The prepared statement follows]:
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TESTIMONY OF JOHN B. PATTON
PRESIDENT OF DAVON INC. OF COLUMBUS, OHIO
BEFORE THE SUBCOMMITTEE ON OVERSIGHT,
COMMITTEE ON WAYS AND MEANS,
UNITED STATES HOUSE OF REFRESENTATIVES
Washington, D.C., June 22, 1995

Good morning Madam Chairman and members of the subcommittee. Thank you for
inviting me to testify.

1 am the owner and president of Davon, an Ohio business. We manufacture and deliver
ready-mix concrete products and mine and process limestone, sand and gravel. We employ 275
people, with excellent wages and benefits, in the high unemployment areas of south central
Ohio, Many of our employees are represented by the International Union of Operating
Engineers. The union has actively supported us in seeking relief from the 1992 Coal Act.

There are three groups of companies affected by this legislation and the differences
between them are significant:

1) Post-1988 companies: those in the coal business after 1988, including the current
members of the BCOA;

2) "Reachback® companies: those in the coal business from 1978 through 1988; and
3 “SUPER" Reachback" companies: those who left the coal business before 1978; Davon

is a SUPER Reachback company.
Please review the y chronology hed to my written testimony which shows
there is absolutely no ion b SUPER Reachback companies, including Davon, and

the alleged problems that Congress sought to address in the 1992 Coal Act.

Davon’s predecessor, New York Coal Company, sold all of its coal mining interest in
1954. We have in no way been affiliated with the coal business since then. Davon was formed
in the late 1950's after my family purchased stock of the New York Coal Company, then Maine
corporation. They re-named the company and re-incorporated in into Ohio. So,

DAVON HAS NEVER BEEN IN THE COAL BUSINESS.
Let’s focus on 1978, a crucial year as it relates to Davon and the 1992 Coal Act.

1978: the year UMWA retirees were promised lifetime benefits at the bargaining table by ail
companies then in the coal business.

1978: the year singied out to delincate the SUPER Reachback companies from Reachback
companies.

1978: The Coal Commission report, which lead to this Act, recommended only applying the
Act to the post-1978 companies; the Commission would not have included Davon Inc.
and other SUPER Reachbacks.

1978: Davon (and Templeton) had been out of the coal business for 24 years.

The Act does not even generate significant revenue from SUPER Reachbacks. They
represent only about $10.8 million, or no more than 3% of anticipated fund revenues, which is
insignificant to the Fund’s from other , of its surplus which is well over $100
million.
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SUPER Reachbacks should be excinded BEFORE battle lines are drawn over the amount
of the surplus and what, if any, other changes should be made to the Act. They should be
exempt because it was wrong to include them in the first place, not because there may now be
a surplus. A SUPER Reachback exemption should not be contingent on any specific level of
surplus.

Miners were promised benefits and should get them. But those who promised the
benefits should pay for them, not SUPER Reachback companies. If it were not for this law, the
BCOA and others would have to pay these health insurance premiums, as they promised to do
in collective bargaining. This brings us to the true effect of this law. The Act, without any
concejvable justification, takes our money and uses it to pay for an obligation of the BCOA and
others. The 1992 Coal Act has cost Davon over $800,000. It has drained capital from our
company and cost jobs.

The proposed Myers Hancock Bill does not give SUPER Reachbacks the complete
exemption they deserve. It treats us like other Reachback companies. We are pot like them!
We were long gone from the Coal Industry when retiree health benefits were promised in 1978.

A mistake has been made. Remember 1978. Honor it as the legitimate cut off date and
please exempt all SUPER Reachbacks from this legistation. We do not belong in it!
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Mr. PORTMAN. Thank you.
Alan T. Law is recognized.

STATEMENT OF ALAN T. LAW, PRESIDENT, MOUNTAIN LAUREL
RESOURCES COMPANY, MOUNT HOPE, WEST VIRGINIA

Mr. Law. I am Alan Law, president of the Mountain Laurel
Resources Co. Thank you, Mr. Chairman and Members of the
Subcommittee for this opportunity to address you on an issue
which is of utmost concern for me and my company.

I am here to represent not only my company, but also all of those
small reach-back companies whose corporate lives and in some
cases personal livelihood have been destroyed by the coal act.
Through a stock purchase, I acquired Mountain Laurel in 1992
before the enactment of the coal act.

In 1989, Mountain Laurel negotiated an agreement with trustees
of the health and retirement funds for a full and complete settle-
ment of our obligations to the funds at that time.

I would like to quote from a letter dated July 25, 1989, whereby
Mountain Laurel sent a letter to the fund expressing our condition
on accepting the agreement.

The UMWA health and retirements funds hereby release and discharge forever
Mountain Laurel Resources Co. and its predecessor, the New River company, and
all persons acting by, through or for said companies from any and all claims, com-
plaints, liabilities, obligations, courses of action and demands of any kind whatso-
ever, either currently pending against said companies or unasserted, known or un-
known to the United Mine Workers of America health and retirement funds for and

in consideration of the withdrawal of liabilities here and before set forth to be paid
by Mountain Laurel Resources Co.

Based on that agreement and what we thought was a valid and
binding agreement, we proceeded to restructure our company. With
only six employees, we were primarily interested in the property
holdings for the recreational development potential and not in
further development of its coal holdings.

I had absolutely no interest in running a coal mining company
and I have never employed a coal miner. For nearly a decade the
coal activity of our company has been limited to the receipt of pas-
sive income from coal leases. I first became aware of the magnitude
of our potential disaster in mid-1993 and my worst fears were con-
firmed in October of that year when we received premium prop-
erties for a total of 2,071 miners and dependents.

The annual premiums assessed were in excess of $5.1 million, or
five times the company’s current annual revenues. Obviously, this
amount was beyond our financial capability, and all the more
frightening was the IRS penalty of more than $200,000 per day if
we failed to pay. I appealed to the new combined fund and to then
Treg}sury Secretary Lloyd Bentsen for their urgent help, all to no
avail.

In testimony before your Committee in September 1993, I heard
then-Assistant Secretary Leslie Samuels advise the members that
while the administration could not support a bankruptcy exemption
for companies which could not pay the premiums due, he was con-
fident that companies could respond to their premium notices by
asking the combined fund trustees for a stretched out payment
schedule, and that this would be discretionary with the trustees.
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1 am here before you today to testify that based on my experi-
ence, no such stretched out payment schedule is possible. Based on
the conduct of the combined fund in my case, it appears that the
trustees possess no such discretion whatsoever to enter into long-
term pay out agreements.

With our first $420,000 monthly premium due on November 25,
1993, and with no response from the fund to our plea for help or
assistance, we were forced to file for bankruptcy on November 19,
1993. Unfortunately, our nightmare did not end with the filing of
our petition for reorganization.

Our initial assignment of beneficiaries was so inaccurate, many
of our premiums were required to pay for benefits for the dead. Our
assigned beneficiaries included my wife’s uncle, who died 16 years
ago, and literally dozens of beneficiaries who are allegedly more
than 100 years old. Other assigned beneficiaries only worked for
the company for a matter of weeks, but that did not matter. They
said if you once employed a miner under the UMWA agreement
and are technically still in business and the miner has retired, you
could be liable for a lifetime of benefits.

So, Mountain Laurel was put into bankruptcy. Eighty-eight
years’ worth of work proudly serving West Virginia and our
Nation’s industrial sector down the drain. It is not enough to be
put in bankruptcy, however. Lawyers for the combined fund con-
tinue to hound me and my wife over every single company expendi-
ture, including the company-provided health insurance policies for
us.

Every time we travel to Washington to plead for relief from this
nightmare, every expense is challenged by their examiners. In their
latest move, the trustees have threatened to sue me and my wife
personally under some ultra ego theory for the total net present
value of the liability, which is now to be estimated to be $40 mil-
lion. Indeed, they have given me a copy of their proposed complaint
to prove that they are serious.

In the past months since going into bankruptcy, I have attended
several meetings with Senator Rockefeller and even more meetings
with his staff. I believe that they are honestly dismayed and con-
cerned at the impact the coal act has had on companies like mine.
However, no corrective legislation has yet been proposed that has
been acceptable by all parties.

Mr. Chairman, I applaud you. I know no one wants to revisit this
enormously complex and contentious issue, but this problem needs
fixing. If any form of relief is justified, is reasonable, is reasonable
and is fair, it is relief for small reach-back companies who do not
have the financial resources to meet their obligation imposed by
the act. It is not that we just do not want to pay; we cannot.

Small companies need relief and we need it now. We cannot wait.
With your help in the coming months, we can prevent more
Mountain Laurel bankruptcies this year. Thank you.

[The prepared statement follows:]
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CONGRESSIONAL STATEMENT
F
ALAN T. LAW

1 am Alan Law, President of the Mountain Laurel Resources Company, Mt.
Hope, West Virginia. Thank you, Madam Chairman and members of the subcommittee,
for this opportunity to address you on an issue which is of the utmost concern for me
and my company.

1 am here 10 represent not only my company but aisa all of those small reachback
companies whose corporate lives and in some cases personal livelihood have been
destroyed by The Coal Act.

Through a stock purchase, I acquired Mountain Laurel' in 1992 before the
enactment of The Coal Act. I have never employed a miner. With only six employees,
we were primarily interested in the property holdings for their recreational development
potential and not in the further development of its coal holdings. I had absolutely no
interest in running a coal mining company. For nearly a decade, the coal activity of our
company has been limited to the receipt of passive income from coal leases.

I first became aware of the magnitude of our potential disaster in mid 1993 and
my worst fears were confirmed in October when we received premium notices for a total
of 2,071 miners and dependents. The annual premiums assessed were in excess of $5.1
million or five times the company’s current annual revenues. Obviously, this amount was
beyond our financial capability -- and all the more frightening was the IRS penalty of
more than $200,000 per day if we failed to pay. I appealed to the new Combined Fund
and to then Treasury Secretary, Lloyd Bentsen; for their urgent help -- all to no avail.

In testimony before your full committee in October of 1993, I heard Assistant
Secretary Leslie Samuels advise the members that while the Administration could not
support a bankruptcy exemption for companies which could not pay the premiums due,
he was confident that companies could respond to their premium notices "by asking the
Combined Fund trustees for a stretched-out payment schedule” and that this would be
"discretionary with the trustees.”

I am here before you today to testify that based on my experience no such
stretched-out payment scheduje is possible. Based on the conduct of the Combined
Fund in my case, it appears that the trustees possess no such discretion whatsoever to
enter into long-term payment agreements.

With our first $420,000 monthly premium due on November 25, 1993, and with no
response from the Fund to our plea for help, we were forced 1o file for bankruptey.on
November 19, 1993. Unfortunately, our nightmare did not end with the filing of our
petition for reorganization.

Our initial assignment of beneficiaries was so inaccurate, many of our premiums
were required to pay for benefits for the dead. Our assigned beneficiaries included my
wife’s uncle who died 16 years ago and literally dozens of beneficiaries who are allegedly
move than 100 years old. Other assigned beneficiaries only worked for the company for
a matter of weeks. But that didn’t matter. They said that if you once employed a miner
under a UMW agreement and are technically "still in business,” you could be held liable
for a lifetime of benefits.

1 Mountain Laurel is the successor company to "The New River
Company," historically one of the largest cocal producing
companies in West Virginia after its original founding in 190s.
In the 1960’s New River was acquired by CSX Railroad and
subsequently sold off during its recrganization. Subsequently
due to changing domestic and world metallurgical coal markets,
Mountain Laurel ceased coal production in 1985 and was
restructured into a coal reserve holding and service
organization.
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So Mountain Laurel was put into bankruptcy. Eighty-eight years worth of work,
proudly serving West Virginia and our nation’s industrial sector, down the drain.

It's not enough to be put in bankruptcy, however, lawyers for the Combined Fund
continue to hound me and my wife over every single company expenditure including the
company- provided health insurance policies for us -- every time we travel to Washington
to "plead” for relief from this nightmare -- every expense is challenged, by their
examiners. In their latest move, the trustees have threatened to sue me and my wife
personally under some sort of "alter ego” theory for the totai net present value of the
liability which is now estimated to be $40 million. Indeed they have given me a copy of
their proposed complaint to prove that they are serious. They now have my wife’s small,
inactive landscaping firm, known as Mother Nature’s Designs, in their gunsights — when
her firm only generated $5,000 in earnings some five years ago.

In the past months since going into bankruptcy, I have also attended several
meetings with Senator Rockefeller and even more meetings with his staff. I believe that
they are honestly dismayed at the impact of The Coal Act has had on companies like
mine, however, no corrective legislation has yet to be proposed to me.

Madam Chairman - [ applaud you. [ know no one wants to revisit this
enormously complex and contentious issue, but this problem needs fixing. Smatl
companies need relief and we need it now. We just can’t wait. Only with your help in
the coming months can we prevent more "Mountain Laurel” bankruptcies this year.

Thank you.
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Mr. PORTMAN. Thank you, Mr. Law, and I thank all the panelists
for excellent testimony. Some of my colleagues will be coming back
in a moment.

The first question would apply to any of the companies rep-
resented. Given the liabilities you have talked about, what kind of
litigation have you proceeded with—I would imagine that the liti-
gation might stem from the 1992 Act. Maybe we can just go down
the line, Mr. Miercort, starting with you. Have you filed any law-
suits subsequent to the 1992 Act?

Mr. MEIRCORT. We have filed a constitutional challenge against
the act. It has been consolidated with some other companies’ chal-
lenges as well. It is being heard by the Washington district court.
The oral argument will be next week. I think someone earlier did
mention that the Federal District Court in Pittsburgh recently did
declare that in the Unity Realty Case that the act is indeed uncon-
stitutional.

Mr. PORTMAN. Do other companies have a different basis for
litigation?

Mr. CHENOWETH. This is Rhys Best, chief executive officer of
Lone Star Steel Co. I think he can answer that very directly.

Mr. BEST. He has worked so long on the problem. He has already
retired from the company, so he is not familiar with our litigation.
We filed a constitutional challenge in Texas in Federal Court and
that is in discovery and preparation of papers. We are just filing
responses to the requests from the various lawyers. It has not been
set for hearing.

Mr. PORTMAN. And that also is on a constitutional basis?

Mr. BEsrT. Yes, it is. It is based as a constitutional challenge on
Federal law on one case and the other challenge is that Lone Star
filed for bankruptcy reorganization in June 1989 and was reorga-
nized in May 1991, and so we do have a bankruptcy challenge, as
well, under the Code.

Mr. Fautis. We haven't filed any suit or started any action yet.
We are asking for relief, though, at least on an administrative
basis because we do not feel we rightfully have the liabilities that
are being imposed on us.

Mr. PORTMAN. Mr. Patton?

Mr. PATTON. We have filed, again, a constitutionality issue. We
have lost at the lower level. We are appealing. We made a very
conscious decision when we began the litigation process to position
this to go all the way to the Supreme Court if we could possibly
get there, and that remains our intention today. We have also
sought administrative relief from the SSA.

Mr. PORTMAN. Mr. Patton, you mentioned in your testimony that
your company has expended over $800,000 already in relation to
the super reach-back status that you have in relation to the prob-
lems before the Subcommittee today.

Does that $800,000 include your legal fees that you have
expended?

Mr. PATTON. Yes, sir, it does.

Mr. PORTMAN. Could you give us an estimate of what your legal
fees have been to date?

Mr. PATTON. Approximately $330,000 to $350,000.
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Mr. Law. Our company is in the reorganization process in the
bankruptcy court. I might tell you that under the combined fund’s
basic interpretation of this act, is that they consider these pre-
miums or contributions to be a tax, and they consider them to be
a necessary and actual expense of the estate that should be paid
as an administrative expense.

Certainly I do not hold this position and we will be filing chal-
lenges to that assertion in the near future. But if it is considered
to be an administrative expense and a tax, then filing for bank-
ruptcy protects no one. It becomes a nondischargeable item and
they dictate the terms of their settlement with you or perhaps de-
stroy your company completely and try to press for liquidation. So,
we are actively involved in litigation with them.

Just last week we were served with some potential litigation
where they want to lift the automatic status afforded by the bank-
ruptcy court to proceed against my wife and I personally. So, it is
an ongoing battle with us.

Mr. PORTMAN. Thank you. I would like to relinquish the gavel
and recognize the Chair of the Committee, Nancy Johnson, for
questions. ,

Chairman JOHNSON [presiding]l. Have any of you challenged
assignments made by the SSA of orphaned individuals?

Mr. MEIRCORT. Yes, Madam Chairman. We have challenged a
number of the assignments. We had been assigned approximately
1,300 beneficiaries in total and we have challenged approximately
25 to 30 percent of them, on the order of 250. We have yet to hear
one word from the administrative review. We have been told that
ours is probably the last in the pile.

Chairman JOHNSON. How long ago did you challenge?

Mr. MIERCORT. This was several years ago; within the time-
frames required by the act.

Chairman JOHNSON. And are you paying for that 30 percent at
this time?

Mr. MEIRCORT. Yes, ma'am, we are.

Chairman JOHNSON. If they reallocate them, will you be reim-
bursed?

Mr. MEIRCORT. It is my understanding that we will be if they are
inappropriately allocated.

Chairman JOHNSON. And what does it cost you to challenge?

Mr. MIERCORT. The administrative cost of the challenge is prob-
ably in the tens of thousands of dollars for staff time and other
work.

Chairman JOHNSON. Millions?

Mr. MEIRCORT. Thousands. In terms of the challenge, that itself
is just staff time. In terms of our answer to Mr. Portman’s earlier
question, we have spent on the order of half a million dollars on
our legal challenge.

If possible, I would like to add one other comment regarding the
legal challenge. I think it goes to a point that was made by one of
the other members of this panel. The president of Davon made the
point that there were lifetime benefits promised to all UMWA retir-
ees in the 1978 agreement. That is factually incorrect. It is not
true. It is clear by the documents that were entered into by the
BCOA companies in 1978 that there was never a lifetime guaran-
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tee of benefits. That is one of the points in our oral arguments we
will be making next week on the constitutionality challenge.

I can point you to the point in the documents, but will just read
a couple of quotes from the agreements that we entered into, the
only ones that we signed.

The explicit agreement by the signatory employers to make
specific contributions to the trust are effective during the life of
this agreement. Another part of the agreement, ending when the
agreement is terminated. Also, in the general description which
some people cite as the area that says we promised lifetime em-
ployment, it says, health benefits are guaranteed during the term
of this agreement subject to the terms of the agreement at the lev-
els of benefits provided in the plans. There has never been ever a
lifetime guarantee of payments.

[Additional written Subcommittee questions and the responses
submitted to North American Coal Corp. follow:]
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QUESTIONS FOR CLIFFORD R. MIERCORT
OF THE REACHBACK COMPANY PANEL

L

Have you appealed any assignments of employees made by the Social Security
Administration? With what result? At what expense?

Yes, 231 beneficiaries to date. After 13 months, we received review of only 46.
Of this 46, 35 were removed from our billing list. There are currently 185
challenges outstanding. To date, these challenges have cost us approximately
$200,000.

. Do you have any pending litigation under the 1992 Act?

Yes, a constitutional challenge.

. Can _you describe what your legal costs have been?

Approximately $200,000.

. What is your approximate annual premium liability under the Act?

$3 million

. What steps would you recommend that Congress take to remedy the problems created by the

1992 Act? :

H.R.1370 would provide some temporary relief; however, I recommend
consideration be given to providing permanent relief to reachback companies.
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Chairman JOHNSON. Thank you. We have to leave to vote in 5
minutes and when we leave to vote I am going to recess the hear-
ing for half an hour.

I want to ask the panel if you could very quickly compare the
benefits you are providing under this program to the benefits you
are providing to your own employees?

Mr. FauTis. If I may, we have extensive benefit plans for our
employees and cover almost 100 percent of everything. We have an
incentive program that we share cost savings with our employees,
but the actual benefit that we guarantee our employees is very
broad and we have adopted in our own operations, our employees
aren’t represented by a union, but we also provide for retiree
health costs as well.

Chairman JOHNSON. Do you provide for grandparents and grand-
children? In your definition of family benefits, do you include
grandparents and grandchildren?

Mr. FALTIS. No. What we do is we have a defined contribution
plan, so we provide a pool of money to our employees both through
a 401(h) and a 401(k) so that they will have a pool of money to
draw upon. It is different for retirees. It is not a defined benefit
plan, but a pool of money that they can draw upon for their
benefits.

Chairman JOHNSON. For their medical benefits?

Mr. FaLTIS. Medical, yes. We have both a 401(h) and a 401(k).

Chairman JOHNSON. Any others?

Mr. BEsT. [ am Rhys Best, chief executive officer of Lone Star
Steel Co. We employ 1,500 employees approximately, 1,000 rep-
resented by the United Steelworkers of America. So, we have union
employees.

Our health care plan extends to the employee and their imme-
diate dependents through age 22 and that is all. We also by con-
tract do not provide any health care benefits beyond age 65. That
is a contract that we have had for over 30 years.

The actual benefits within the plan are very adequate, but are
much less than what I have read in the BCOA agreements.

Mr. MIERCORT. For North American Coal we provide benefits for
the employee and direct dependents until age 21 and we have an
80/20 copay situation so the level of benefits is much more modest.

Mr. PATTON. We have a comprehensive health care program,
again, 80/20, benefits for dependents up to age 21. We presently
have no health care benefits for retirees.

Chairman JOHNSON. So, you are contributing under this plan to
a considerably richer benefit plan that defines dependent benefits
far more broadly in terms of who is provided benefits as well as
what benefits are provided than you are for your own employees;
is that a fair statement?

Mr. PaTTON. That is correct.

Chairman JOHNSON. I assume, Mr. Law, that before you ended
up in bankruptcy that you had a similar situation.

Mr. Law. Currently we have an 80/20 copay with $1,000 deduct-
ible, but it is just two employees, myself and a receptionist/
secretary.
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Chairman JOHNSON. There are many fairness issues here and
you have helped to shed some light on some of them and we thank
you for being here and for your testimony.

[Recess.]

Chairman JOHNSON. The hearing will reconvene.

Members are tied up with a vote still, but they will be returning
promptly and we have a series of amendments that are going to be
considered and then the votes bunched, so that will result in
another significant recess. I want to get started and move as quick-
ly as possible.

Mr. Kindig, the president of Pittston Coal Co., will begin.

Welcome.

STATEMENT OF KARL K. KINDIG, PRESIDENT, PITTSTON COAL
CO., STAMFORD, CONNECTICUT

Mr. KINDIG. Thank you.

I am Kar! Kindig, president and chief executive officer of Pittston
Coal Co. from Lebanon, VA. Pittston is a subsidiary of the Pittston
Co. located in Stamford, CT.

I would summarize my testimony and ask that my full testimony
be included in the record.

The Pittston Co., and specifically Pittston Coal Co., support
retiree medical benefits. As a company, we provide medical benefits
for thousands of our retirees, not all of them as generous as those
that have been mandated by the coal act, but we do provide those
benefits for our retirees and strongly support the concept of retiree
benefits, particularly those negotiated in a collective bargaining
arrangement.

1 would like to make three points. Some of them have been made
before today. First of all, that the coal act resulted in a very
significant shift of the burden for retiree health care in the coal in-
dustry, from a group of companies that had agreed in a collective
bargaining agreement to assume that burden to a large number of
companies that had not agreed to assume that burden; that the cri-
sis that led to the enactment of the coal act was largely manufac-
tured; and that the coal act is a significant threat, in my view, to
the concept that collective bargaining is the foundation for the
Federal labor policy.

The shift of the burden by the coal act has been well docu-
mented. It is documented in the staff Committee report which 1
would note is a very thorough job, by and large. It is an excellent
report.

Clearly in their and in other testimony before this Committee, is
documented the significant financial benefit that was received by
the large BCOA companies at the expense of the reach-back compa-
nies and others.

I would also like to submit for the Committee’s consideration a
report by energy ventures analysis, a very reputable analytical firm
in the coal industry, that details in some length the benefits
received by the large BCOA companies and the burden shift that
has been occasioned by this legislation.

The crisis that—the apparent crisis that led to the enactment of
the coal act was largely manufactured by a series of events. The
first event was the 1988 BCOA-UMWA agreement which shifted
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the mechanism for funding retiree medical benefits for the 1950
fund retirees from dollars per ton to cents per hour.

The rates set in that agreement were set at a level far below that
necessary to fund those benefits and that fact was known by BCOA
and UMWA at the time that that contract went into effect. They
dealt with the problem in that contract by including a guarantee
clause that provided that the signatory companies would make up
any deficit caused by any underfunding.

The problem, of course, occurred—when the time came to honor
that commitment, the BCOA companies simply did not pay. They
refused to honor their guarantee clause and, therefore, caused a
minor underfunding in the benefit fund which was used by the
BCOA and the UMWA as a public relations ploy to create the ap-
pearance of a crisis that led to the enactment of the coal act. 1
think the statement that was read into the record by Congressman
Hancock at the early part of this hearing is very good evidence of
that.

From a collective bargaining standpoint, Pittston engaged in a
lengthy collective bargaining process with United Mine Workers in
1989 and 1990, that ultimately culminated in a collective bargain-
ing agreement. That process was with the direct participation of
the Federal Government.

The collective bargaining process was under the auspices of then-
Secretary Dole and former Secretary of Labor William Usury as
mediator through much of that process. The Federal Government
was very much involved in the collective bargaining agreement,
people were aware of what was in the collective bargaining agree-
ment, and as part of that collective bargaining agreement, we made
provision for millions of dollars of contribution to the 1950 fund, as
well as continuing to provide our single employer benefit plan
under the 1974 fund.

The coal act, despite that Federal involvement essentially abro-
gated our collective bargaining agreement. I think that Congress
ought to ask the question whether it is going to set itself up as the
arbiter of last resort for parties to collective bargaining agreements
who want to improve their position after the collective bargaining
process is over. If that is to be the policy of the Federal Govern-
ment, I think it has grave consequences for what heretofore has
been the foundation of Federal labor law, that is the encourage-
ment of collective bargaining between private parties.

That concludes my remarks.

[The prepared statement follows:]



Good morning Madam Chairman and Members of the Subcommittes. My name
is Karl Kindig and | am President and Chief Executive Officer of the Pittston Coal
Company (Pittston), a subsidiary of The Pittston Company of Stamford, Connecticut. |
am here today to voice support for the Committee’s thorough review of the impact of the
Coal Act.

in doing so, | want to emphasize that over the years we have been, and continue
to be, committed to supporting health benefits for retired mine workers. Amending the
fiawed Coal Act will not in any way harm the beneficiaries of the Combined Fund. We
appreciate the opportunity to appear before you Madam Chairman and distinguished
members of the Oversight Committee, to explain the devastating effects of this punitive
tax and why it is necessary to amend the Act.

The Coal Act

The Coal Industry Retires Health Benefit Act of 1992 established the Combined
Fund as of February 1, 1993 by merging two existing UMWA retiree health benefit trusts.
The Combined Fund is financed mostly by annual premiums assessed to certain
companies, called operators, that signed any coal wage agreement with the UMWA after
1950, irrespective of whether those companies (i) were signatory to the 1988 National
Bituminous Coal Wage Agreement between the BCOA and UMWA, (i) had entered into
a separate agreement with the UMWA for retiree health care or (iii) had exited the coal
business. For companies, like Pittston, which had negotiated and fuffilled alt of its
commitments in a separate labor agreement, and for those companies which had
complied with all contractual obligations prior to leaving the coal business, the Act
constituted a punitive, retroactive employer mandate.

The Reachback Tax was promoted as an emergency effort to avoid a projected
*deficit" in the United Mine Workers of America (UMWA) Retiree Health Benefit Funds.
This deficit, however, never materialized. Instead, the UMWA Combined Benefit Fund
Trustees estimate a more than $145 million surplus growing at $6.5 million per month.
Meanwhile, the number of beneficiaries with claims against the Fund -- currently at less
than 95,000 -- will continue to decline because of mortality. The underlying principle of
the Reachback Tax was to protect against a shortfall that never occurred. This ill-
conceived tax was tacked on to the 1992 energy bill and was never critically reviewed.
Had it been scrutinized, the damage done so far could have been avoided.

Shifting the Burden

The UMWA and the BCOA garnered support for the Coal Act by predictions of an
imminent financial crisis in the health benefits plan, but the deficit which first appeared in
the aggregate UMWA benefit funds in 1989 was entirely foreseen by the BCOA and the
UMWA when they signed the 1988 wage agreement. This agreement changed the BCOA
contribution formula from one based largely upon tonnage produced by a signatory
company to one based exclusively upon the aggregate annual number of hours worked
by its miners and set the hourly rate at a level known at the time to be inadequate. In
addition to disadvantaging metallurgical coal producers like Pittston (which due to mining
conditions praduce fewer tons per man hour than steam coal producers), this change
virtually guaranteed a static or declining level of BCOA contributions to the benefit funds
in the face of rising health costs. While BCOA coal production remained constant,
industry productivity increased and miners' man-hours plummeted. The less well
capitalized producers and those who were engaged in more labor-intensive mining of
metallurgical coal had imposed on them a greater proportion of the benefits obligation.
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Wwith the enactment of the Coal Act, the 1988 signatories further reduced their retiree
medical expense by some $135 milion or 57%!

The manipulation of the funds for the benefit of the large BCOA companies is
pervasive and well documented:

. 1988 Agreement - BCOA and UMWA recognize that the new hours-based
contribution formula was insufficient and woukd lead to under-funding. The
BCOA maintained, and the UMWA agreed, that the Guarantee Clause,
obligating the BCOA signatories to make up any shortfall, would adequately
protect the Funds.

. 1990 - 1992 - BCOA companies renege on the Guarantee Clause obliga-
tions knowing that they would eventually have to pay but manufacturing the
appearance of a crisis. The UMWA makes no effort to couple compliance
with this contractual commitment.

. 1991 - 1992 - UMWAcyrwdywﬁ\esasnmegytomqﬂoﬂﬂwmanmo-
tured crisis in order to achieve Congressional action.

. 1992 - Coal Act passed.

. 1993-Retiees‘h\edeelﬁmddsﬁal'rnag'caly'cisappearswiuwmany
contribution from BCOA companies as contemplated by the Coal Act.

Abrogation

Pittston was uniquely impacted by the Coal Act since the statutory reachback
provision abrogated Pittston's existing collective bargaining agreement with the United
Mine Workers (UMWA). This agreement was negotiated after a long and bitter strike
which resulted in civil penalties of over $64 milion being imposed upon the UMWA for
violations of court-ordered injunctions. Following the intervention of former Labor
Secretary Elizabeth Dole, and as a result of the direct mediation of former Labor Secretary
William Usery, a complex settiement agreement was reached wherein Pittston agreed to
contribute millions of dollars to the UMWA benefit funds and to continue providing medical
benefits to post-1974 retirees under its single employer plan. The agreement also
contained a unique provision requiring UMWA opposition to legislation such as the Coal
Act. This provision was critical since Pittston feared, justifiably so in hindsight, that the
UMWA and certain major producers would attempt to shift the burden of their benefit
contributions to the backs of others and, in the process, upset our freely negotiated
collective bargaining agreement. By its active support of the Coal Act, the UMWA
breached this major provision. The Coal Act, in many ways, abrogated Pittston's
collective bargaining agreement and undermined the Federal Govemment's commitment
to collective bargaining as the comerstone of national labor policy.

Soft Export Markets

Pittston's competitors in the metallurgical marketplace are principally foreign
companies or mining arms of socialized govemments. Exporters of metalurgical coal,
doing business in a highly competitive worldwide market, do not enjoy arty form of long-
term contract and cannot pass through the significant costs imposed by the Coal Act.
Producers of steam coal for the domestic market, on the other hand, sell coal under long-
term contracts which may allow such costs to be passed through to the consumer.
Pittston, therefore, stands with a small number of similarly impacted companies having
its ability to compete severely hampered. Today, because of the Coal Act, Pittston finds
itself under severe financial pressure. Without Congressional action, Pittston will be
hampered in its ability to raise the capital necessary 1o replace mines as their reserves
are exhausted, &\erebymu\gnbabbsnwmthemm
afford additional economic hardship.
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The major coal producers with multi-national interests, in a calculated move
designed to freeze-out and eliminate competition, have become beneficiaries of the Coal
Act at the expense of the Reachback companies fike Pittston. Since 1988, the major coal
companies which control the BCOA have used the retiree health care issue to improve
their competitive position relative to their smaller competitors.

. Prior to 1988, retiree health care expense was assessed on the basis of
dollars per ton of coal produced. Since coal is priced by the ton, no
competitive advantage resutted.

. The 1988 shift from dollars-per-ton contributed to dollar-per-employee-hour
produced a competitive advantage to the larger, highly-capitalized
companies to the detriment of smaller, more labor-intensive companies.

. The Coal Act resulted in a further cost shift by substituting past employment
rather than current economic activity which had been the historic measure
of contribution. As a result of these manipulations, the BCOA companies
as a whole have dramatically reduced their retiree medical liability, shifting
the cost burden to those companies less able to pay.

Over time, the economic hardship visited by the Coal Act will result in further concentra-
tion in the coal industry as the smaller companies succumb to the economic burden of
the Coal Act and either fail or are bought out by the BCOA companies.

Hancock- Reachback Tax Reliet Amendment, H.R. 137!

It is our goal and that of other Reachback companies to improve the Coal Act
without causing harm to retired miners. The Hancock-Myers bill is one such effort. The
growing surplus in the Fund would be used to reduce or eliminate the premiums
assessed against the Reachback companies while maintaining a safety cushion of at least
10% of the previous year's costs. In the improbable event the Fund's expenses exceed
the safety cushion, the Reachback Tax would be resumed.

Congress did not intend for the Fund to develop a surplus and did not provide for
its occurrence. It is now Congress' responsibility to remedy a burdensome mandate in
excess funding for the Combined Fund in order to reduce the surplus that is rapidly
accumulating. The most recent report released by the internationally recognized benefit
consulting firm, Towers Perrin, projects a January surplus of $240.8 million by the year
2004. The Fund is a private fund created by Federal statute, which is financed by a small
group of companies; as such, it is appropriate that Congress direct that any unintended
surplus be distributed to the payor companies in a manner which is fair and equitable.
The Hancock-Myers bill addresses the excess funding and remedies an unintended resutt
by restoring surplus funds to those who have suffered the most under the Act's provision
without, in any way, undermining the financial viability of the Retired Mine Workers Health
Benefits Fund. it is important to emphasize that under the Hancock-Myers proposal the
Reachback companies will continue to serve as guarantors of the Fund, fully liable for
immediate payment of their premiums, should the Fund experience a shortfall.

Coal Act Bonefits

Pittston is firmly committed to supporting those retirees, and their families, who
worked for Pittston for a significant portion of their career, and who retired from Pittston,
that is, Pittston's own retirees. While we are open to other legislative suggestions which
correct the Coal Act's deficiencies, Pittston has not and will not support any action which
assigns retired miners' health benefits costs without considering reasonable vesting
standards and a company's ability to make payments. The Coal Act contains no such
protections or provisions, assigning to Pittston and other Reachback companies
responsibility for lifetime health care for former "employees” (and their families) who
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worked for the company for as fttie as one shift, one day, one week, decades ago.
Indeed, of the total beneficiaries, only 28% ever actually worked in the mines. We
consider the transition from tonnage to man-hours to kability based on past employment
to be a harsh lesson about power and special interest politics. The real winners under
the Coal Act are not the retired miners, whose benefits were never at risk, but the large
BCOA companies which, with the comgplicity of the UMWA, have used this issue in the
most cynical manner imaginable to further their own economic interests.

Closing

We are extremely pleased that the majority of the Ways and Means Committee has
cosponsored legislation amending the Coal Act. We urge prompt enactment of corrective
legislation to remedy the effects of the flawed Act 1 would be happy to answer any
questions from the Chairman and the distinguished members of this Subcommittee.
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Chairman JOHNSON. Very useful remarks Mr. Kindig.
Mr. Ives.

STATEMENT OF J. ATWOOD (WOODY) IVES, CHAIRMAN AND
CHIEF EXECUTIVE OFFICER, EASTERN ENTERPRISES,
WESTON, MASSACHUSETTS

Mr. IVES. Thank you, Madam Chairman, and good afternoon.

I am chairman and chief executive officer of Eastern Enterprises.
Eastern Enterprises owns a gas utility in New England and a ma-
rine transportation company operating on the inland waterways.
So, why am I here?

In September 1993, out of the blue, we received a bill for over
$5 million under the coal act. I did not know what the coal act was.
I did know that Eastern had previously been in the coal business,
but it had not employed a single coal miner since 1965. Yet, under
the act, we are being asked to pay for lifetime health and death
benefits for more than 1,400 miners and dependents. Some of these
miners had worked for Eastern for less than a week.

The projected aggregate cost of these benefits imposed on us is
between $70 and $100 million. Now you know why I am here.

Eastern does not challenge the basic principle that miners and
their dependents should receive all of the benefits contracted for on
their behalf by their union, but what we do question and what is
simply wrong, is the decision to reach back and impose millions of
dollars of liability on companies that are no longer in the coal busi-
ness, never made any of the promises that the act is intended to
enforce, and never contributed in any way to the creation of the
perceived funding crisis. Eastern should not have been included in
the act because it never made the promises the act seeks to
enforce.

Let me explain. First, prior to 1965, when Eastern was in the
coal business, it met all of its contractual obligations to its miners.
Eastern left the coal business 30 years ago when it created a sepa-
rate corporation, Eastern Associated Coal, which took over all of
the assets and liabilities of Eastern’s coal operations, including
responsibility for its miners’ benefits.

Second, Eastern never signed a Coal Wage Agreement after
1964. The Coal Commission, appointed by Secretary Dole, found
that only the 1978 and subsequent UMWA agreements had prom-
ised and guaranteed retiree health and death benefits for miners
and their dependents. However, the act as finally passed
inexplicably reached back to include former operators who never
promised lifetime benefits or signed the guarantee or evergreen
clauses in the 1978 agreements. Even the Senate sponsors of the
act admit that they never intended to include those super reach-
back companies in the act.

Third, one of the problems the coal act sought to cure was that
of coal companies dumping their miners into the fund when leaving
the industry. Eastern never dumped a single miner. The successor
company to Eastern’s coal operations continued Eastern’s former
mining operations, employed its union miners and made all of the
contributions to the fund that Eastern would have made had
Eastern itself continued in the business.
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If you want to talk about dumping, the BCOA is the real dump-
er. They reduced their annual contribution to the fund by $350
million as a result of the 1988 UMWA agreement. Further, under
the act, they dumped the financial responsibility for the promises
they made on super reach-backs and reach-backs alike.

The coal act hits us where it hurts. The imposition of this grossly
unfair liability significantly impedes Eastern’s ability to invest in
its current operations and interferes with the legitimate expecta-
tions of Eastern’s shareholders. The up to $100 million liability im-
posed on Eastern by the act has dollar-for-dollar, reduced its ability
to invest in its current operations located in New England, Florida,
Minnesota, Missouri, Ohio, and Pennsylvania, among other States.

In sum, it is totally inappropriate to include super reach-back
companies such as Eastern in the coal act.

Fact, super reach-backs in the aggregate have less than a $13
million annual assessment under the act. This is less than 4
percent of the $350 million annual reduction BCOA members
negotiated for themselves in the 1988 contract. Any principled
modification to the act should address this gross inequity.

Thank you.

[The prepared statement follows:]
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STATEMENT OF
J. ATWOOD IVES, CHAIRMAN AND CEO
EASTERN ENTERPRISES, WESTON, MA

BEFORE THE
SUBCOMMITTEE ON OVERSIGHT
COMMITTEE ON WAYS AND MEANS
U.S. HOUSE OF REPRESENTATIVES

ON THE
COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992
JUNE 22, 1995

Madam Chairman and Members of the Subcommittee, I greatly appreciate the
opportunity to appear before you today as you review the impact of the Coal Industry Retiree -
Health Benefit Act of 1992 (the "Coal Act"). Because of the unfairness of this statute and its
unjust effects on companies like Eastern Enterprises ("Eastern”), which I will describe, I urge
you to enact legislation to provide relief from the Act to that group of companies most unfairly
included within its reach.

Eastern stopped mining coal in 1965. After that time it never again employed a miner
and never again signed a United Mineworkers of America ("UMWA") coal industry wage
agreement. Nonetheless, the Coal Act imposes liability on Eastern for over $70 million to fund
the lifetime health and death benefits for retirees and their families that were promised by
other coal operators in later UMWA agreements, years after Eastern left the industry.

Eastern does not challenge the basic principle that miners and their dependents should
receive all of the benefits contracted for on their behalf by their union. We do question,
however, whether Congress actually had to step in and take such extraordinary measures to
insure that miners' benefits would be funded, and believe it was simply wrong for Congress to
reach back and impose millions of dollars of liability on companies like Eastern that never
made any of the promises that the Act is intended to enforce and that never contributed in any
way to the creation of the perceived funding problem.

Let me give you a brief overview of Eastern and how it came to be involved with the
Coal Act. The facts will show that the Coal Act's imposition of liability on super reachback
companies such as Eastern is inequitable and should be rectified. H.R. 1370 is a beginning --
a more principled response would be to exempt super reachbacks from the Act altogether.

Eastern Enterprises

Eastern is a holding company headquartered in Weston, Massachusetts, which owns
two operating subsidiaries: Boston Gas Company, a gas utility, and Midland Enterprises, a
marine transportation company headquartered in Ohio that operates barges on the inland
waterways. Since Eastern owns no coal fields or coal leases and has been out of the coal
business for thirty years, you can imagine how surprised we were when, on a Friday in
September 1993, out of the blue, we received an initial bill for $5 million for Coal Act
liabilities. According to the bill, Eastern was assigned 1,427 coal miners and dependents for
whose lifetime benefits Eastern and its subsidiaries would thenceforth be responsible. All of
the miners worked for Eastern 30-50 years ago; some worked for a total of less than a week
and earned a total of less than $100 in wages. Nonetheless, the Coal Act requires Eastern to



102

pay lifetime health premiums for such individuals and their dependents. Eastern's total
liability under the Coal Act is projected at $70-100 million!

How did Eastern get saddled with this unbelievable liability without any knowledge of
or involvement in the funding problem that gave rise to the Coal Act? That is a question we
have been asking ourselves for almost two years.

The Coal Act of 1992

As this Subcommittee is well aware, the purpose of the Coal Act is to assure that
UMWA retirees and dependents will receive for life the benefits promised in collective
bargaining agreements negotiated by the UMWA and the Bituminous Coal Operators'
Association ("BCOA"). The Act is based substantially on the 1990 findings of the Coal
Commission, a body appointed by then Secretary of Labor Elizabeth Dole, to address the
perceived funding crisis. As it turns out, the so-called funding crisis may actually have been
created by the BCOA, which negotiated dramatic changes in the funding formula in 1988, -
significantly reducing the signatory coal operators' annual payments to the funds and
inevitably leading to the problem. The initial bill approved by Congress would have
replenished the funds through an industry-wide coal tax. That measure was vetoed by
President Bush. Congress next considered legislation to reach back and lock in earlier
commitments made by signatories to the 1978 and later national bituminous coal wage
agreements ("NBCWAs") in accordance with the Coal Commission's conclusions that
signatories to those later agreements had promised and guaranteed contributions for UMWA
retiree health and death benefits to the funds and thus could be statutorily forced to contribute
to their funding.

It is important to remember that the collective bargaining agreements prior to 1974
provided for defined contributions to the UMWA funds and made no promise of any particular
level of benefits, or even that bencfits would continue once availabl ies were spent. The
1974 agreement for the first time committed funds to provide lifetime benefits for miners and
greatly expanded the class of covered individuals; the 1978 agreement for the first time
committed employers to contribute gh to assure pay of the 1974-promised benefits
into the future. Thus, those agreements brought about major transformations in the nature and
funding of retiree health benefits, completely replacing and fundamentally restructuring the
benefits promised to miners and retirees under previous agreements.

When Congress finally enacted the Coal Act, it included at the last minute — without
hearings or full public airing — provisions that would “reach back” to hold liable for fund
contributions any signatory to a union coal wage agreement not just going back to 1978, but
going all the way back to 1950, notwithstanding the Coal Commission’s recommendations.
While firms that had signed the 1974 and 1978 agreements had at least arguably made
promises to pay lifetime benefits indefinitely, the Act inexplicably also held liable those who
had exited the coal industry before 1974,

Thus did Eastern, which had been out of the coal business since 1965, get pulled into
the Coal Act.
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Eastern's Former Coal Business

Eastern was in the coal business and was signatory to wage agreements with the
UMWA only from 1950 through 1964. During that time, Eastern complied fully with each
and every obligation it had under those agreements and contributed in excess of $50 million in
defined benefit contributions to the miners' benefit plans.

In 1965, Eastern transferred its coal operations to a new subsidiary, Eastern Associated
Coal Corp. ("EACC"). EACC was the successor to Eastern’s coal operations; it took over
Eastern's assets and assumed Eastern's coal-related liabilities, including responsibility for all
Black Lung benefit claims as well as for all other past and future obligations to miners.
EACC continued virtually every aspect of the operations of Eastern's former coal division: it
employed the same miners, utilized the same management, operated the same mines and
machinery, maintained the same company housing and stores, operated the same summer camp
for the children and grandchildren of miners, and assumed the banking relationships of its
predecessor. Most important, EACC fuifilled Eastern’s obligations under the existing 1964 -
NBCWA, thereafter signed the subsequent NBCWAs, including the 1974 and 1978
agreements, and made all of the contributions to the UMWA funds that Eastern would have
made had it stayed in the coal business. It thus only seems logical and appropriate that EACC,
not Eastern, should be financially responsible for the promises it made.

Peabody Coal Company, owned by Hanson PL.C, a British conglomerate with over
thirty billion dollars in assets, now owns EACC and continues its operations and derives
revenues therefrom to this day. Ironically, one effect of the Coal Act is to allow companies,
like Peabody, that signed the 1974 and 1978 agreements, to reduce substantially their funding
obligations for retiree heaith benefits while huge liabilities for those obligations are directed to
companies like Eastern that are no longer in the coal business.

Eastern Never "Dumped" Miners

Both the Coal Commission and Congress identified as a key factor giving rise to the
funding problem the exit from the coal business of bituminous coal operators in ways that left
their mines unworked, or their employees without jobs or at work for nonunion companies that
did not contribute to any UMWA funds. Unlike those operators, Eastern never abandoned its
miners by terminating coal operations. Eastern never converted its operations to nonunion
status. In short, Eastern never "dumped” a single union miner or retiree -- it never shifted the
liability for the health care of its employees to other employers. Quite the contrary, Eastern’s
former coal operations’ have continued in operation under Peabody and have continued to
generate revenues to support the UMWA funds. Eastern was not a contributor to the probiem,
but, under the Coal Act, it was forced, without notice, to be part of the solution.

Fairness and Equity

Many of the stories being related to the Subcommittee today tell of family firms and
small companies being bankrupted by the Coal Act. Many of the stories involve hardship and
distress. That is not Eastern's tale. We are, fortunately, a healthy company. However, the
$70-100 million in premiums that we have been assessed under the Coal Act represent almost
a quarter of Eastern's total net worth (shareholder investment). This huge liability has a direct
dampening effect on Eastern's existing operations by decreasing the amount of capital -- doilar
for dollar -- available for investment in such non-coal operations. Eastern already has or will
have to contemplate reduced inv in New England, Ohio, Minnesota, Missouri, and
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Florida, among other states. This drain on capital ultimately reduces Eastern's ability to be
competitive in the solely non-coal businesses in which it is engaged.

Investors, wheth gers of giant reti funds or individuals with their
personal savings, should be able to rely on an understanding of a company's current operations
when making investment decisions. The Coal Act manifestly interferes with the legitimate
expectations of Eastern's shareholders and investors by imposing, long after the fact, a totally
unexpected and unreasonable retroactive liability. Neither Eastern nor its investors could have
anticipated this enormous liability in the absence of any rational connection between the
liability and Eastern's former coal operations.

The people who have a stake in Eastern and its operating companies, whether
investors, employees, retirees, or customers, should not have to bail out companies that
remain in the coal business today. Those who sell coal and can properly allocate the cost of
miners” bealth care benefits to those sales can and should pay for these benefits, particularly
since they, and not Eastern, promised them. : -

Imposing liability on Eastern under the Coal Act is unfair and inconsistent with the
purposes of the Act. The objective of the legislation was to affirm -- and to provide a
framework for — administering preexisting private contractual promises and agreements
voluntarily made by signatories to the 1974 and subseq UMWA agr Eastern and

other super reachback companies never signed those agreements and never made those
promises. They should be relieved from Coal Act liability.

Strong arguments have been advanced by reachback companies as to why they should
not be liable under the Coal Act. While they did sign the 1978 UMWA agreement (and later
agreements prior to 1988), their commitment was limited to contributions from current
operations, and they completely fulfitled that obligation. Eastern supports relief for all
reachback companies.

Legislative Proposals and Coal Miners

Neither H.R. 1370 nor even the entire elimination of Coal Act liability for Eastern and
other super reachbacks would deprive a single UMWA retiree or dependent of his or her
benefits. Not only does there currently exist an estimated $145 million surplus in the Fund,
but it is also our understanding that premiurs from all super reachbacks amount to only $10-
13 million annually, and oot all super reachbacks are able to pay.

In closing, let me ize: Eastern is a super reachback company that never
promised the benefits the Coal Act was meant to protect. Moreover, Eastern never shut down
union mining operations or dumped miners or retirees for others to support. As a non-
dumping, super reachback company, we in no way created or added to the funding problem,
and any modification to the Coal Act should address our situation. Certainly, there is no
principled basis for including super reachbacks in the Coal Act or otherwise requiring them to
pay for promises made by other companies. At the very least, everyone ought to be able to
agree that the Act needs to be amended to exempt this class of companies.

1 appreciate having the opportunity to testify today and urge the Subcommittee to
approve legislation to relieve from liability under the Coal Act those companies, like Eastern,
that should have never been included in the first place.
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Chairman JOHNSON. Thank you.
Ms. Gerwin.

STATEMENT OF SUZANNE GERWIN, ON BEHALF OF THE
BUCHANAN COUNTY COAL CO., CINCINNATI, OHIO

Ms. GERWIN. Good afternoon, Madam Chairman. I am Suzanne
Gerwin, appearing on behalf of my mother, Viea Taylor, who due
to extremely poor health is unable to appear before you today. She
asks that I tell you all how much she appreciates your Subcommit-
tee examining the impact of the coal act and to hearing testimony
on the plight of the reach-back companies, apparently the only
parties to suffer due to the enactment of the 1992 coal act.

My mother is the president of Buchanan County Coal Corp., and
under the 1992 act, the company was assigned 57 beneficiaries,
mostly surviving spouses. Buchanan has not mined any coal since
1974 and has not been party to UMWA wage agreement since
1966. And yet our first 12 months of premiums totaled nearly
$200,000.

Thanks to the coal act, my mother was made responsible for the
lifetime health care benefits for miners and their dependents who
worked for my grandfather for a matter of months in the fifties and
sixties. Currently, Buchanan County Coal receives only passive
income through the receipt of income on one land lease, but that
lease income is not nearly enough to pay for the premiums. To fore-
stall bankruptcy and the imposition of huge IRS penalties, mother
gaf been forced to liquidate personal assets to pay the reach-back

ill.

Her total contributions as of May 25 have been $274,887.86. 1
have spent a number of months trying to understand how we could
be held responsible for these people. I have struggled through
verbal smog and rhetoric of evergreen clauses, obligations, dump-
ing, orphan miners.

I have tried to understand the significance of the 1978 agreement
and the reach-backs and what all this had to do with me. When
it came to me, it was pretty simple. When my grandfather’s coal
company was in business, UMWA Health and Pension program
was run by the union. The plan was supported by a multiemployer
agreement to make a pay-as-you-go contribution based on current
production. Buchanan and every other company paid asset
contributions whether or not it had any retirees at all.

When the company left the coal business, it stopped paying and
new entrants started to pay. This is how things always worked.

Basically, I feel that we have all been exploited. I think that
BCOA has become a cartel and that they have exploited everyone
from the retired mine worker, current mine worker, the Federal
Government, and ultimately the American taxpayer. BCOA
exploited the fear of retirees. They are afraid of losing their health
care. They exploited the union fear of losing union jobs.

They exploited Congress by deceiving it into believing there was
a crisis which justified it rewriting collective bargaining agree-
ments, imposing this reach-back tax and handing over public dol-
lars to support a private pension fund. This cynical exploitation of
us all by BCOA has forced the following tragic results:
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Some companies are snuffed out immediately. The Lanzendorfer
Trucking Co. in Pennsylvania cannot even afford to make the first
premium payment. Other companies like the Codell and Ward Coal
Co. in Lexington, Kentucky, would never be able to pay the first
premium, and the surmounting penalties I think of about $6
million will send Codell to its grave, I know.

There are other companies like Rick Wienzier!’s company, Barnes
and Tucker, in Pennsylvania, they will die a slow death. They have
been paying nearly $4 million a year into the fund and he has been
forced to cannibalize his company to generate enough cash to pay
the premiums each month. He has 12 employees and his company
probably will not survive the year.

I want to conclude by saying that I resent the position that my
mother and I have put in. We are being portrayed as rich coal bar-
ons who want to do nothing but make money and we do not want
to pay for our miners’s health care. Neither my mother or grand-
father ever operated Buchanan County Coal in a dubious fashion
or dumped anyone. They paid what they owed.

I think that this whole shifting of costs and retiree health care
is a shell game and I think the red ball is the miners’ health care
fund, and I think you all know who I think the shell game operator
is—it is basically the BCOA.

I hope that this hearing will provide the necessary momentum
for the Congress to act this year in enacting relief for all reach-
back companies irrespective of size, particularly before all small
reach-back companies disappear.

Thank you.

{The prepared statement follows:]
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STATEMENT OF SUZANNE GERWIN
on behaif of
THE BUCHANAN COUNTY COAL CO

1 am Suzanne Gerwin and I am appearing on behalf of my mother, Viea Taylor,
who due to her extremely poor health was unable to appear before you today. She asked
that I tell you how much she appreciates your subcommittee examining the impact of
The Coal Act and 10 hearing testimony on the plight of the reachback companies --
apparently the only parties to suffer due to the enactment of the 1992 Coal Act.

My Mother is the president of Buchanan County Coal Corporation and under the
1992 Act, the company was assigned 57 beneficiaries - mostly surviving spouses.
Buchanan has not mined any coal since 1974 and it has not been a party to a UMWA
wage agreement since 1966. And yet our first twelve months of premiums totalled nearly
$200,000. Thanks to The Coal Act, my mother was made responsible for the lifetime
health care benefits for miners and their dependents who worked for my grandfather for
a matter of months in the 1950’s and 1960’s.

1 have spent a number of months trying to understand exactly how we could be
held responsible for these people. I struggled through the verbal smog of BCOA
rhetoric about "evergreen clauses”, moral obligations, and dumping of orphan miners, 1
tried to understand the significance of the 1978 agreement and the reachbacks and what
all this had to do with me. Finally, when it came to ine, it was pretty simple. When my
grandfather’s coal company was in business, the UMWA health and pension program
was run by the union. The plan was supported by a multi-employer agreement to make
pay-as-you-go contributions based on current production. Buchanan and every other
company paid a set contribution whether or nof it had any retirees at all. When a
company left the coal business, it stopped paying and new entrants started to pay. This
is how things always worked.

The game changed somewhat after 1978 when the employers set up their own
individual benefit plans in order to stop the continuing waste in a plan run by the union.

However, the rules never changed for retirees pre-1976 -- they were still in the
union plan supported by multi-employer pay-as-you-go contributions. The pre-1976
retirees are the vast majority of the current retirees (more than 80,000). They were in
the so-called 1950 Fund.

The BCOA and the Rockefeller bill applies to those pre-1976 retirees the concept
of individual company responsibility and the concept of “orphan miner” which never
existed with respect to those retirees.

Under this verbal facade, the BCOA has constructed a bold and ingenious scheme
to saddle the reachback companies and the entire coal industry through the AML fund
with a huge share of costs of the 1950 Fund which belongs rightfully only to them.

This is truly shameful particularly when it is obvious that the BCOA could fully
afford to pay what it actually owes.

Currently Buchanan County Coal receives only passive income through the receipt
of income from one land lease but that lease income has not been nearly enough to pay
the premiums. To forestall bankrupicy-and the imposition of huge IRS penalties, my
mother has been forced to liquidate perscnal assets to pay the reachback bill. Her total
contributions are now $274,887.86.

Just last week in response to her appeal 1o SSA, she was notified by one of the
Social Security field offices that the beneficiaries may have been improperly assigned.
We still don’t know if this decision is final but if it is, she won't be forced to liquidate
her holdings in Premier Industries where my brother and [ are employed. Premier
makes paper plates, hot dog holders and ash trays -- it has never had any connection to
the coal industry. Without relief from SSA, the Coal Act had put Premier Industries at
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risk and the jobs of 54 people (primarily single mothers) in Covington, Ky. at risk.
Premier provides health care coverage for these employees - many of whom have pre-
existing conditions. How sad and how ironic if the Coal Act had resulted in the
elimination not only of the employment of 54 workers but their health insurance
coverage as well.

I hope the SSA decision will become final and that we may be among the lucky
few to escape the reachback web. For those who have not been so lucky and who
previously testified before you, I would like to update you on their woes:

1) Rick Wienzierl of Barnes and Tucker in Pennsylvania has been paying
nearly $4 million annually to the Fund. He has been forced to cannibalize
his company to generate enough cash to pay the premiums each moath.
His 12-employee company will probably not survive the year;

2) The Lanzendorfers” only ties to the coal industry were through the hauling
of Union-mined Coal. This three employee trucking firm could never
afford to pay any of their monthly premiums and they wait each day in fear
that the trustees will enforce the obligation and force them into
bankruptcy;

3) The Coal Act forced M&H Coal, a small 1988 signatory, into bankruptcy
resulting in the loss of more than one hundred and wwenty jobs in West
Virginia.

4) CF&I Steel’s bankruptcy judge discharged their Coal Act obligations and
the company was subsequently acquired by an Oregon steel company.

This is but a small sample - the list goes on and on.

I hope Madam Chairman that this hearing will provide the necessary momentum
for the Congress to act this year in enacting relief for all reachback companies
irrespective of size - particularly before all of the small reachback companies disappear - °
Thank you.
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Chairman JOHNSON. Thank you for your testimony.
Mr. Templeton. ,

STATEMENT OF THOMAS E. TEMPLETON, PRESIDENT,
TEMPLETON COAL CO., TERRE HAUTE, INDIANA

Mr. TEMPLETON. Thank you, Madam Chairman. I am Tom
Templeton, president of Templeton Coal Co. Inc., of Terre Haute,
Indiana. I am here on behalf of my company, our subsidiary,
Sherwood Templeton Coal Co. and Princeton Mining Co., and we
support H.R. 1370. Although all three companies I speak for today
have coal or mining in their names, all of us left the mining indus-
try in the fifties and sixties and have never reentered the coal min-
ing business.

The coal act imposes a tax liability on the former reach-back coal
companies who had signed UMWA agreements as far back as 1950.
The whole premise of the coal act was that coal companies had
made so-called promises to provide lifetime health care benefits for
retired miners and their families in 1978 and later. Super reach-
back companies are those that did not sign the 1978 or later agree-
ments with the UMWA. The coal act sponsors said they wanted to
stop companies from dumping their responsibility onto the compa-
nies that had faithfully kept their commitments. Instead, the coal
act empowers major largely foreign-owned operating coal compa-
nies to abandon the contracts they negotiated and dump their obli-
gation on companies like us who left the industry generations ago.
’}Il‘}ﬁs is a travesty and surely not what Congress truly intended to

appen.

There are four major reasons why the reach-back tax should not
apply to companies like Templeton, Princeton Mining and
Sherwood Templeton. The alleged promises were in an agreement
signed by BCOA companies in 1978 and later. The coal act imposed
liability on Templeton for promises it could not have made since it
left the collective bargaining process in 1954, 24 years before these
agreements were negotiated.

Second, Templeton has been given responsibility for about 36
beneficiaries, including an estimated 9 orphans. Only 4 of the 36
beneficiaries ever worked for Templeton and only 2 of those are
still alive. Templeton’s funding of the original plan should have
been sufficient to carry those four miners through their retirement,
though Templeton did not promise it would. But the new plan that
BCOA and UMWA created in the seventies, added 23 Templeton
miners’ wives and dramatically increased benefit levels without
Templeton’s knowledge or consent. The funding formula of the old
and new plan still withstood all these increases until the BCOA
and UMWA changed the funding formulas in 1988.

Third, the coal act compels Templeton to pay for orphan bene-
ficiaries. Some of these orphans retired from other companies as
recently as 1992, 38 years following Templeton’s exit from coal
mining. We will be required to pay for orphan benefits until about
the year 2030 and probably longer.

This is 76 years after we left the coal business and 24 years after
mortality tables suggest our last assigned beneficiary will die.
These orphans were never associated with Templeton and likely do
not even know we exist. Even though fund transfers have paid the
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orphans so far, we expect transfers to end in about 2004, leaving
us to pay the next 26 years.

Templeton expects to pay just over a million dollars for all the
coal act premiums over the 30 to 40 years of liability. We estimate
we could pay $52,000, if only paying for our assigned miners.

Fourth, we do not believe even the coal act primary sponsors
intended to involve companies signing UMWA contracts earlier
than the alleged 1978 promises. In fact, the Dole Commission
which Congress appointed in 1989 to study the problem and make
recommendations, did not suggest going back further than 1978.
The super reach-back provisions were added by the conference
Committee and were never debated by the House or the Senate.

Let there be no confusion about our interest in the well-being of
miners. Our company’s founders, my grandfather, John A.
Templeton, and my great-uncle Philip Penna left dismal lives as
miners in their native Scotland and England to come to America
in search of better working conditions.

Eventually, Templeton worked his way through the mining ranks
to become a mine boss, and Penna was instrumental in the found-
ing of the UMWA, becoming its second international president.
Then in 1920, Templeton and Penna founded Templeton Coal Co.
Inc. Templeton mines were always union mines.

However, demand for our deep coal declined significantly in the
fifties, and in 1954 we decided to close our last mine. Though the
company was in financial crisis, it did what was right for its
employees, as it always had done in the past. Templeton satisfied
all its obligations to its miners and their benefits under the 1950
Welfare and Retirement Fund.

Templeton began diversifying in the fifties. Instead of mining
coal, we now produce laboratory equipment, inspirational gifts,
electric heating elements and plastic bathroom accessories and dis-
tribute plumbing, heating and air-conditioning products. We also
lease land to others for farming and coal production.

We hope the Congress will completely exempt coal act liability
for super reach-back companies like ours who left the industry
before 1978. Super reach-backs have no accountability to the situa-
tion and represent no more than three percent of anticipated fund
revenues.

In conclusion, I ask that you please consider our story carefully.
Is it right that Congress impose a tax on our companies for a busi-
ness we left four decades ago?

Is it fair that we be held accountable for promises operating
companies may have made over two decades after we left the coal
mining business? How long should we be forced to fund retiree
health care benefits for people who never worked for Templeton,
and how can it be that a company is legally mandated to pay
retiree benefits 24 years after its last retiree dies?

We have been paying our coal act premiums while spending
countless hours and dollars resisting this dreadful circumstance.
We could be using this time and these dollars developing new busi-
ness as our competitors are doing. It is not right and only Congress
can make it right. )

Thank you for your time and consideration.

[The prepared statement follows:]
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HOUSE OF REPRESENTATIVES
COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT
HEARING ON PROVISIONS OF THE ENERGY ACT OF
1992 RELATED TO THE FUNDING AND PROVIDING OF
HEALTH BENEFITS OF RETIRED COAL MINERS
June 22, 1995
STATEMENT
Thomas E. Templeton
President
Templeton Coal Company, Inc.

Speaking On Behalf Of
TEMPLETON COAL COMPANY, INC.

Terre Haute, Indiana
SHERWOOD-TEMPLETON COAL COMPANY, INC.
Indianapolis, Indiana
PRINCETON MINING COMPANY, INC.

Terre Haute, Indiana

L. Introduction

My name is Tom Templeton, and I am president of Temp} Coal Company, Inc.
of Terre Haute, Indiana. [ am here on behalf of my company, our subsidiary Sherwood-
Templeton Coal Company, Inc., and Princeton Mining Company. We support H.R. 1370.
Although all three companies I speak for today have "coal” or "mining” in their names, please
understand that all of us left the mining industry in the 1950's and 60's and have never re-entered
the coal mining business.

Templeton's history is iflustrative of the fundamental unfairness thrust upon it and
similarly situated companies, such as Princeton Mining and Sherwood-Templeton, because of
changes made to the health care benefits of retired coal miners decades after we left the coal
mining business. The Coal Act imposes a tax liability on former "Reachback" coal ¢

- who had signed a UMWA agreement as far back as 1950. The whole premise of the Coal Act
was that coal companies had made so-called promises to provide "lifetime healthcare benefits” for
retired miners and their families in 1978 and later.

"Super-Reachback” companies are those, like Templeton, that did not sign the
1978 or later agreements with UMWA. The Coal Act sponsars said they wanted to stop
companies from dumping their responsibilities onto the companies that have faithfully kept their
commitments. Instead, the Coal Act empowers major, largely foreign-owned, operating coal
companies to abandon the contracts they negotiated and dump their obligations on companies like
Templeton, Princeton, and Sherwood-Templeton who left the industry generations ago! This is a

travesty, and surely not what Congress truly i ded to happ
11. Why The Tax Should Not Appl r-Reach!
Sherwood-T Prii

There are four major reasons why the Reachback tax should not apply to
companies like Templ Princeton, and Sherwood-Templeton:




112

1. The first reason is obvious. The alleged "promises” were in agreements signed by BCOA
companies in 1978 and later. The Coal Act imposed liability on Templeton for promises it
could not have made, since it lefi the collective bargaining process in 1954, 24 years before
these agreements were first negotiated.

2. Templeton has now been given responsibility for about 36 beneficiaries, including an
estimated 9 orphans. Only 4 of the 36 beneficiaries ever worked as miners for Templeton and
only 2 of those are still alive. Templeton’s funding of the original plan should have been
sufficient to carry those 4 miners through their retirement, though Templeton did not promise
it would. The BCOA and UMWA created a new plan in 1974 after dissolving the plan
Templeton had funded. The new plan added 23 Templeton miners' wives and dramatically
increased benefit levels without Templeton's knowledge or consent. The funding formula of
the old and new plans still withstood all of these increases until the BCOA and UMWA
changed the funding formulas in 1988.

3. The Coal Act compels Templeton to pay for orphan beneficiaries. Some of these orphans
retired from other companies as recently as 1992, 38 years following Templeton's exit from
coal mining. We will be required to pay for orphan benefits until abowt the year 2030,
probably longer. That is 76 years after we left the coal business and 24 years after montality
tables suggest our {ast assigned beneficiary will die. These orphans were never associated
with Templeton and likely do not even know we exist. Though fund transfers have paid the
orphan charges so far, we expect these transfers to end in about 2004, leaving us to pay the
next 26 years. Templeton expects to pay just over $1 million (including Sherwood-
Templeton) for all Coal Act premiums over the 30 to 40 years of liability. Templeton expects
it would only pay $51,910 if paying only for its 4 assigned miners and not wives or orphans.

4. We do not believe even the Coal Act's primary sponsors originally intended to involve
companies signing UMWA contracts earlier than the alleged 1978 promises. In fact, the Dole
Commission, whom Congress appointed in 1989 to study the problem and make
recommendations, did not suggest going back further than 1978. The Super-Reachback
provisions were added by the Conference Committee and were never debated by either the
House or Senate.

ili. Background of Templeton, Sherwood-Templeton, and Princeton
A. Templeton Coal Company, Inc.

Let there be no confusion about Templeton's interest in the well-being of the
miners. Our company's founders, my grandfather, John A. Templeton the first, and his brother-in-
law, my great uncle Phitip H. Penna, left dismal lives as miners in their native Scotland and
England to come to America in search of better working conditions. Eventually, Templeton
worked his way through the mining ranks to become a mine boss, and Penna was instrumental in

_ the founding of the UMWA, becoming its second international president. Then in 1920 Templeton
and Penna founded Templeton Coal Company, Inc. as president and vice president respectively.
Templeton mines were always union mines. Mining was still dangerous, hard work, but
Templeton, Penna, and the generations of Templeton family since then never forgot their past and
treated miners with dignity, respect, and concern for their well being. The Company and its
employees thrived in the 1920’s, 30’s, and 40’s.

Templeton was signatory to National Bituminous Coal Wage Agreements
(NBCWA) from 1950 until 1955, though it was never a member of the BCOA. Templeton last
contributed $.40 per ton of mined coal to that retirement and welfare fund. Templeton's
contribution supported health care for retired miners as required by the NBCWA. Wives were
not covered under the NBCWA. Wives were added by BCOA companies and the UMWA to the
NBCWA in 1974. That year they abolished the plan Templeton had funded and created a new
plan, to which Templeton was not a party.

Demand for our deep mined coal declined significantly in the 1950's, and in 1954
our board decided to close the last mine. Some miners worked into 1955 shutting down the mine.
Though the company was in financial crisis, it did what was right for its employees, as they always
had in the past. Templeton satisfied all its obligations to its miners, the miners' benefits under the
1950 Welfare and Retirement Fund, and its entire obligation to the UMWA. Templeton
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contribuied approximately $850,527 into the Welfare and Retirement Fund between its beginning
in 1950 until closure activities ended in 1955.

Templeton began diversifying in the 1950's. Instead of mining coal, we now
produce laboratory equipment in Terre Haute Indiana, inspirational glfts in Seymour Indlana.
electric heating elements in Allegan Michigan with some admini ve services in Indianag
bathroom accessories in Franklin Indiana, and distribute plumbing, heating and air-conditioning
products at 10 locations throughout Iowa. We also lease land for farming and coal production,
mostly in Indiana and llinois.

- Under the broad definition of “related persons™ in the 1992 Coal Act, all of these
businesses suddenly bear liability for the cost of benefits for retired UMWA coal miners. Those
costs are deterrnined by the benefit levels and eligibility criteria as negotiated between the UMWA
and the BCOA in 1988, 34 years after we closed our last mine. This sudden liability erodes the
financial viability of these subsidiary companies.

Templeton was originally notified of 41 assigned beneficiaries. Through appeals
with SSA the 41 has been reduced to 27, with a prospective liability of 9 orphans, or 36
beneficiaries altogether. Of the 27, 10 have already died. The Coal Act includes the dead when
prorating orphan liability. Those 10 dead assigned beneficiaries and those who die later will
create orphan liabilities for Templeton from the time orphan payments are expected to begin in
2004 until the fund ends around the year 2030. Only 4 of Templeton’s 36 beneficiaries are retired
miners that once received a health benefit while working for Templeton, and only 2 of those are
still living. Templeton expects to pay $924,000 for its 30-40 years of liability under the Coal Act,
just over $1 million when including Sherwood-Templeton. 1t would pay only $51,910 if paying
only for the miners it once covered.

B. Sherwood-Templeton Coal Company, Inc.

Sherwood-Templeton was signatory to National Bituminous Coal Wage
Agreements from 1950 until 1960, though it was never a member of the BCOA. Sherwood-
Templeton’s contribution supported heaith care for retired miners as required by the NBCWA.
Again, wives were not covered under the NBCWA. Wives were added to the NBCWA in 1974
under an entirely new plan.

In 1960 Sherwood-Templeton sold its last mine to AMAX. Sherwood-Templeton
satisfied all its obligations to its miners, the miners' benefits under the 1950 Welfare and
Retirement Fund, and its entire obligation to the UMWA. Sherwood-Templeton contributed
approximately $2,043,626 into the Welfare and Retirement Fund between its beginning in 1950
and the mine sale in 1960.

Sherwood-Templeton began diversifying in the 1970's. Instead of mining coal, it
" now produces electric heating elements in Allegan Michigan. 1t also leases land for farming and
coal production, mostly in Indiana and Illinots.

Under the broad definition of “related persons” in the 1992 Coal Act, its Michigan
business suddenly bears liability for the cost of benefits for retied UMWA coal miners. Those
costs are determined by the benefit levels and eligibility criteria as negotiated between the UMWA
and the BCOA in 1988, 28 years after selling its Jast mine and 18 years before the Michigan
businsess was acquired. This sudden liability erodes the financial viability of this Michigan
company.

Sherwood-Templeton was originally notified of 5 assigned beneficiaries. Through
appeals with SSA that number has been reduced to 3, with a prospectiive liability of 1 orphan, for
a total of 4 beneficiaries. One of the 3 dead. The Coal Act includes the dead when prorating
orphan liability. The dead assigned beneficiary and those who die later will create orphan
liabilities for Sherwood-Templeton from the time orphan payments are expected to begin in 2004
untit around the year 2030. None of Sherwood-Templeton's assigned beneficiaries are retired
miners that once received a health benefit while working for Sherwood-Templeton. Sherwood-
Templeton expects to pay $78,200 for its 30-40 years of liability under the Coal Act for people it
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never, ever, provided a health benefit in the past. It would pay nothing if paying only for the
miners it once covered.

C. Princeton Mining Company, Inc.

Pri Mini pany was si y to National Bituminous Coal Wage
Agreements from 1950 until 1966 though it was never a member of the BCOA. Princeton
Mining Company’s contribution supported health care for retired miners as required by the
NBCWA. Again, wives were not covered under the NBCWA. Wives were added to the
NBCWA in 1974 under an entirely new plan..

In 1966 Princeton Mining Company leased its last mine to an unrelated
corporation. Princeton Mining Company satisfied all its obligations to its miners, the miners'
benefits under the 1950 Welfare and Retirement Fund, and its entire obligation to the UMWA.
Princeton Mining Company contributed approximately $3,300,000 into the Welfare and
Retirement Fund between its beginning in 1950 and 1966.

Instead of mining coal, Princeton now produces agricultural commodities,
processes and distributes popcorn wholesale, and owns certain oil well working interests, certain
non-producing coal rights, and real estate

Princeton Mining Company has been assigned 127 beneficiaries, with 16 now
dead. Princeton has a prospective liability of about 42 orphans, for a total of 169 beneficiaries.
The Coal Act includes the dead when prorating orphan liability. Those 16 dead assigned
beneficiaries and those who die later will create orphan liabilities for Princeton Mining Company
from the time orphan payments are expected to begin in 2004 unti the fund ends around the year
2030. Only 13 of 127 of Princeton Mining Company’s assigned beneficiaries are retired miners
that once received a health benefit while working for the Company. Princeton Mining Company
expects to pay $260,781 in 1995, though it would pay only $30,542 if paying only for the miners
it once covered. Princeton expects to pay several million doltars for its 30-40 years of liability
under the Coal Act.

V. Concl

We hope Congress will completely exempt Coal Act liability for Super-Reachback
companies like ours who left the industry before 1978. Super-Reachbacks have no more
accountability to the situation than car dealers and cattle ranchers and represent no more than 3%
of anticipated fund revenues.

Please, consider our story carefully. Templeton’s history was founded on the
pnnuples of respect of our union employecs and doing what is right. Is it right that Congress
posed a tax on our companies for a busi we left four decades ago? Is it fair that we be held
accountable for promises operating coal companies may have made over two decades after we Jeft
the coal mining business? How long should we be forced to fund retiree health care benefits for
people who never worked for us? How can it be that a company is legally dated to pay
retiree benefits over 24 years after its last retiree dies?

We have been paying our Coal Act premiums while spending countless hours and
dollars resisting this dreadful circumstance. We could be using this time and these dollars
developing new jobs and new business as our competitors are doing. It is just not right! Only
Congress can make it right! Thank you for your time and consideration.
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Chairman JOHNSON. Thank you.

I thank the panel.

Mr. Templeton in your testimony, you make a statement that
was not one of the ones that you included in your oral testimony.
You say that Templeton will spend just over $1 million on these
benefits, when if it had to pay only for the miners it once covered,
it would only have to pay about $52,000?

Mr. TEMPLETON. That is right.

Chairman JOHNSON. In other words, if you paid for the health
benefits of the people that you employed even though you are no
longer in the business, but if you reached back just to your own
employees, it would cost $52,000, are you talking about per year?

Mr. TEMPLETON. No, that would be over their remaining lives
rather than $1 million.

Chairman JOHNSON. The reality is you will pay $1 million?

Mr. TEMPLETON. Yes.

Chairman JOHNSON. That is very helpful, and the detail that you
included in your statement was very helpful.

Suzanne Gerwin, I wanted to clarify your conversations with the
SSA. You say in your testimony that, just last week, in response
to her appeal to SSA, your mother was notified by one of the field
offices that the beneficiaries may have been improperly assigned.

What do they mean by, may have improperly assigned, and what
impact will, may have, have on the payments that you are required
to make?

Ms. GERWIN. It is—we were notified by the Southeast Regional
Office that we may have been erroneously assigned. We appealed
our assignment on the basis of passive income, that Buchanan
County Coal is no longer in business, and it is not. It has no activ-
ity. The impact may have been relieved is just that, it is I do not
know what they mean and I won’t know until I get the final letter
from the Baltimore office. I am assuming that is where the head
of the SSA is.

Chairman JOHNSON. At this point, you have some hope that your
appeal has succeeded?

Ms. GERWIN. Very much hope. I believe that every indication is
that—we are not sending in our June 25 payment, and I know of
only two other companies that have gotten relief in this fashion,
and they ultimately do get their money back. That however—the
impact that this 18-month or 16-month ordeal has had on my
employer and my business—I make paper plates. That is what I do
in Covington, Kentucky.

My brother and I run a paper plate manufacturing company. As
soon as my mother’s money was going to run out, probably around
August, we were going to have to start paying the, 1 believe it is
ten thousand-nine hundred something dollars a month premiums
to the fund. We weren’t going to let my mother go through bank-
ruptcy. We would have stepped in and used basically moneys from
Premier Industries, the paper plate manufacturing company to pay
this fund, this tax. That impact would have been a drastic impact
on my company and Premier.

We have 54 employees. We insure them. We find it ironic that
we have 57 beneficiaries and the 54 jobs at Premier were in jeop-
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ardy. They were going to lose their health care and their jobs, so
1 jokingly said I will pay for the difference.

Chairman JOHNSON. From what you have heard today, are the
benefits that you provide your employees more generous or less
generous?

Ms. GERWIN. They are far less generous. We just do single
coverage. We do not have the ability to pay full family coverage
and do not at this point have a retiree benefit plan for our workers.

Chairman JOHNSON. Thank you.

Mr. Ives, in your statement on the third page, you mention that
Eastern never converted its operations—Eastern never dumped a
single miner or retiree. It never shifted the liability for the health
care of its employees to other employers. Quite the contrary.
Eastern’s former coal operations have continued in operation under
Peabody and have continued to generate revenues to support the
UMWA fund. If your successor company is continuing to pay, aren’t
you double reimbursing for those same people?

Mr. IVEs. Technically, I think the answer is no to that. What 1
said in the testimony was that Eastern when it owned Eastern
Associated Coal, paid all of the contributions that Eastern Associ-
ated Coal as a subsidiary of Eastern should pay, and when it left
the business, the funds were sound and in good financial shape.
The coal act reaches back to employees who were employees of
Eastern when it operated its coal businesses in 1965 and prior.
This was back when the UMWA agreements and the BCOA agree-
ments—

Chairman JOHNSON. Is there an overlap between the employee
group of 65 prior, and the employee group of 65 post?

Mr. IvEs. Not that I am aware of.

Chairman JOHNSON. So, the successor company generated a
whole new work force?

Mr. Ives. No. The people who worked for Eastern Associated
Coal now work for Eastern Associated Coal owned by Peabody.

Chairman JOHNSON. I understand that there would be some
people that were not employed by the new company that had been
employed by you but had left for one reason or another.

Mr. IVES. Prior to 1966.

Chairman JOHNSON. Are you paying only for those? Has there
been an adjustment so that you are not paying for the people who
went to the successor company and who are being paid for through
the successor company?

Mr. Ives. We have only been billed for those who worked for
Eastern prior to 1966.

Chairman JOHNSON. And who did not continue in the employ of
the successor company?

Mr. IVEs. That is my belief.

Chairman JOHNSON. Thank you. I wanted to clarify that.

Mr. Kendig, you mention on the second page of your testimony
that this agreement changed the BCOA contribution formula from
one based largely on tonnage produced by a signatory company, to
one based exclusively on the aggregate number of hours worked by
its miners. That shift from tonnage to hours worked seems to be
the cause of the change in liability burden amongst the companies,
the shifting of that burden from basically high-production, low-
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worker companies to the less-efficient, higher labor cost companies.
What would happen if we shifted that back?

Mr. KINDIG. I think that certainly—we sell coal by the ton, not
by the hour and we certainly believe that a tonnage based payment
is more equitable because it distributes the costs across the
economic units that we actually sell. When the BCOA determined
to move from a tonnage rate to an hourly rate, that created a dis-
crimination among all the coal companies subject to that agree-
ment in respect to their productivity.

Those that have very large highly productive surface mines or
long wall mines would have a benefit, and those that operated thin
seams for different qualities of coal—in our case, we mine a sub-
stantial amount of metallurgical coal from very thin seems, some
in the 42-inch range, and you do not get a lot of tons per man-hour.
When you shift from a tonnage burden to an hourly burden, those
companies that are less productive because of their mining condi-
tions or because of their capitalization bear a greater burden than
those that are highly efficient.

Chairman JOHNSON. Thank you.

Mr. Hancock.

Mr. HANCOCK. Mr. Templeton, when did you first hear about the
coal act?

Mr. TEMPLETON. I think the first notice I got was an article in
Forbes Magazine. I was aware of things going on in the industry,
but never anything like this. Then because of that we began to look
into it and one of our people went to a seminar about the coal act,
and it was at that time, later in 1993, that we really learned the
magnitude of what had hit us. Because of that, I wrote the
National Coal Association, which one of our subsidiaries is a mem-
ber of, and asked why didn’t you inform the members of something
like this?

In their return, they decided to remain neutral and mute on the
issue. I wish they would have come out in favor of it. At least we
would have known what was going on. So, it was only at that later
time we found out what had happened.

Mr. Hancock. Do you know of any reach-back companies that
did have input in the drafting?

Mr. TEMPLETON. There were no hearings, as I understand it, so
there was no input. The only thing I received later from the
National Coal Association was that the Dole Commission Report in-
dicated that there was consideration ongoing back as far as 1978
in assessing liability, but never anything going back to 1950.

Mr. HancocK. That is kind of an expo facto deal.

Mr. TEMPLETON. It certainly was—is.

Mr. HANCOCK. Ms. Gerwin, the situation that you are in—exactly
how is Premier Industries connected to Buchanan Coal? Buchanan
Coal is a corporation?

Ms. GERWIN. Yes, sir.

Mr. HANCOCK. A privately held corporation?

How many stockholders are involved—you have no stockholders
other than your mother?

Ms. GERWIN. No, sir. My grandfather died in 1976 and he left
Buchanan County Coal to his two daughters. My mother gave my
aunt a lump sum of money and my mother retained the land-lease
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income. I believe there is a tipple or some form of structure on the
land down in Virginia somewhere, and she receives an income
based on an easement situation.

Mr. HANCOCK. Are we talking about a mineral right lease of
some kind?

Ms. GERWIN. Maybe. I do not really know. They call it like a—
it is a very long lease, like 99 years. It is kind of like China or
Hong Kong. They just pay us—we have never really, you know,
wanted to rile them up and ask them why they keep sending us
this money, because the company that pays us has not mined coal
since I think the late seventies, and we continue to receive a lump
sum ever spring from this company. That is basically what
Buchanan is.

And Premier Industries, my father bought it in 1981 and he
passed away in 1983. We make paper plates in Covington,
Kentucky. Now, obviously, when my father died, he was president,
the stock went to my mother, but she doesn’t own Premier Indus-
tries. My brother and I own it.

Mr. HANCOCK. You and your brother own the stock of Premier
Industries?

Ms. GERWIN. Yes, sir. It is nonvoting stock because she did not
want her children to be able to have their way with the company.
It is not voting stock. She basically has control of the purse-strings
of Premier and we just run the company.

Am I clear?

Mr. HaNCOCK. OK.

Ms. GERWIN. Basically this law, because what is going to happen
is that there is no way my mother can afford to pay these pre-
miums. She was—what am I going to do? Good luck mom-—so then
the obligation was going to fall onto Premier Industries.

Mr. HaNCOCK. I understand that. Where I am having a bit of a
problem, Buchanan Coal, it doesn’t have any assets; is that correct?

Ms. GERWIN. It has an income once a year, one lump sum. We
receive I think it is $100 and something, $100 and change, not
much, and we receive it once a year. She has two—there are some
bookkeepers that were on a pension, a retirement account in that
company that she has to pay out of that.

Mr. HANCOCK. And she has paid in $274,000 of personal assets?

Ms. GERWIN. Yes, sir, and capital gains tax when she liquidated
some stocks, P&G, Coca-Cola, so she had to sell stock and pay cap-
ital gains and then pay this. I was screaming at her, she was crazy
to do that and she was terrified about the penalties.

Mr. HANCOCK. It seems she should just transfer the stock and let
them sell it and she wouldn’t have to pay capital gains on it. That
wouldn’t work except through some charity.

Has anybody on this panel heard of any type of a situation like
this that has occurred before that the U.S. Congress has done?

Mr. Ives. No, sir. As a person not in the coal business and not
finding out about the act until we got the bill, I said how can our
country do this to us, interfere between two contractual parties
who have the capacity to settle their differences and to pay the
price? I saw the miners out there with their signs, keep the prom-
ises. We agree. Those who make them, should keep them.
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Mr. HaNcock. This Committee wants to make sure that, as I
have mentioned two or three times, that the members of the
UMWA get exactly what they were promised. It is a case of who
is legally obligated to pay for it.

One other question. We are in a situation now with Superfund.
We have spent I do not know how many billions of dollars and
most has gone for legal fees. Not much has been accomplished. Do
you have any idea of what kind of legal fees have been involved in
this thing since it started? I am sure that you all have been—

Ms. GERWIN. I know just to generate—

Mr. HaNcocCK. Say legal and accounting fees.

Ms. GERWIN. To generate the appeal and to keep coming to
Washington and lobby to find out, I know our Cincinnati law firm,
we are in excess of $60,000 and that is just last count. The bills
keep coming in. I would estimate that we are approaching $75,000
that we have spent so far. And that is to appeal. That is to basi-
cally get where we never should have, which is not here.

Mr. KINDIG. I have no idea what our legal fees are but I am sure
that they would be shocking. They generally are anyway. I know
that we have spent well over $100,000 just to have a firm go
through and check the assignments that were made to us of the
various beneficiaries, found several people who were dead. They
are still dead, but we are still paying for them, and that process
seems to drag on.

We cannot seem to get the relevant parties despite the fact that
we have submitted evidence that these people are dead to stop pay-
ing for them, so we keep sending them a check every month. I
guess it will get adjusted sooner or later, but the cost of dealing
with this act over and above the premium expense has been very
significant.

Mr. TEMPLETON. We have spent in excess of $250,000 in legal
expense in contesting the legislation.

Mr. Ives. Eastern Enterprises has spent in excess of $1 million.
We have challenged over 800 individual assignments. Each booklet
that we have sent to the SSA is about an inch thick. The lady who
testified today, Ms. O’Connell, says she has 34 cartons of filings
that we have made with her. It takes that much time when the
people that you are talking about worked for a company that you
no longer own, that have been gone for 25 years.

The act is insidious in that it covers anybody who is an affiliate,
so you have to lock at not only who employed the people, but what
is the affiliate company, which can be three or four transactions
away from who the person on the Social Security card was in order
to determine who the appropriate person is. The SSA has a difficult
job. We also have challenged the constitutionality of the act in the
Federal Court of Massachusetts, which is pending.

Mr. HANCOCK. Madam Chairman, we have four companies
represented here. We just mentioned 1.36 million dollars’ worth of
legal fees, and that probably does not count all the in-house time
just to these four companies and not a penny of that went to help
the miner; did it?

Mr. KINDIG. I did not want to know this number. Counsel in-
forms me that the legal fees are in excess of $2 million, in addition
to the other costs.
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Mr. HaNcock. You just added another $1.7 million, four compa-
nies, and not a penny of it to the benefit of the miners that we are
concerned about.

Thank you, Madam Chairman.

Chairman JOHNSON. Mr. Portman.

Mr. PORTMAN. I thank the Chairman.

I have read all the testimony and I appreciate your being here
and the very excellent statements by all companies.

Ms. Gerwin, looking at your testimony and hearing some of the
questions and answers, I want to commend you for taking the time
to analyze this situation, and then in your testimony to put it in
plain English. You have done a remarkable job of cutting through
some of the bureaucratic language and some of the distracting
arguments here and there, and have distilled it pretty well, espe-
cially as to the super reach-back companies. I think it is a huge
fairness issue.

When you look at the super reach-back companies and what
percentage they are paying into the fund, it is de minimus. The
saddest part is it wasn’t even necessary, and yet you have incurred
all these fees.

I hope we can get to the point where we can go beyond the good
legislation that Mr. Hancock has introduced and deal with the
super reach-back problem.

You have also spent a lot of time, looking at your testimony, in
talking to others. You have testimony about the Lanzendorfers and
H&H Coal, and CF&I, and Barnes & Tucker, so you have probably
spent time talking to small businesses that are in your situation.

With that information, is there anything else you would like to
add for the record about what these other companies are going
through who are in a super reach-back position and struggling to
make ends meet?

Ms. GERWIN. I think the Committee needs to know there are a
lot of companies out there. I have talked to about 40 in Kentucky
alone, 10 or 15 in West Virginia, 2 or 3 in Ohio, a couple in
Pennsylvania. The response is they are suspicious; this doesn’t af-
fect me. I said, that is what I said. They are like, I am not going
to pay it. That is what I said.

My advice to them or what I was trying to get them to realize
is that it is a law and that some day these penalties will have to
be collected, and that being an ostrich and sticking your head in
the sand may be an immediate solution, but it is not going to go
away. This was before I knew we were going to have the chance
to testify and bring this slight oversight to your attention.

They are scared. They are running, changing phone numbers. If
I can call you on the phone and find you, I surely think the IRS
will be able to.

Lyda Codell, I talked to her. She is 78 years old. I tried to get
her to come to Washington with me to talk to Senator Ford and
Senator McConnell last year, she is too sick to come. Her grand-
daughter said that she would come but she did not like to leave her
grandmother. This woman’s premiums are $22,000 a month and
she has not paid.

I calculated her penalty at around $4 million and that was 11
months ago. So, I do not know what she is going to do if she ever
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gets a notice in the mail from IRS. She will probably have a heart
attack or something.

To answer your question, there are a lot of companies out there
and they are not able to appeal like I did. There are a lot of compa-
nies that have nowhere to turn. The law the way it is written
afﬁlies to them. They employed miners; therefore, they are respon-
sible.

Mr. PORTMAN. Let me ask a couple of other questions. Mr. Ives,
you talked about super reach-back and reach-back and why you
think there is a difference. Obviously, the 1978 date is critical to
that. Can you expand as to why you think super reach-back and
reach-back companies should be treated differently?

Mr. IVES. Yes, sir. I think both have been disadvantaged. I think
that in 1974 and in 1978, when the promises of extended benefits
were included in the contract, prior to 1974—most of the super
reach-backs are prior to 1974—the benefit plans were defined
contribution plans, which meant that the payments that were made
by coal operators prior to that time paid the money to the UMWA
Welfare and Retirement Fund of 1950, the union had their own
funds, and they provided the benefits and were responsible for
them, and there was zero promise of anything further than making
those payments. And if the union ran out of money or misappro-
priated, or whatever else, that was their issue, not the company’s
issue. So, we feel that the companies who never had an implied
promise and were paying into defined contribution plans had
completed all their obligations.

I think that the reach-back companies were companies that had
entered into agreements. I think they got torpedoed by the 1988
agreement where the funding got changed and they have a legiti-
mate argument as well. I think our predicament is totally—is the
most egregious thing I have ever heard.

Mr. PORTMAN. Because you had not made a commitment?

Mr. Ives. No commitment at all.

Mr. PORTMAN. Thank you all for being here.

I hope we will be able to learn enough in today’s proceedings to
come up with a remedy for the most egregious example, I think,
which is the super reach-back situation.

I yield back.

Chairman JOHNSON. Are your employee benefit plans as gener-
01115 i’n benefits offered and in definition of family coverage as this
plan?

I asked Ms. Gerwin that.

Mr. KINDIG. I am not aware of any plan other than the plans
that are associated with the United Mine Workers that are any-
where near this generous. We think we provide adequate retiree
medical care for our employees, but they are nowhere near this
generous. If all our plans were this generous, we would be doing
nothing but funding the plans, not investing in new job opportuni-
ties or anything else.

Mr. TEMPLETON. The same thing applies. We pay for employees,
we share dependent coverage cost, but we have no plans that cover
health benefits for retirees.

Chairman JOHNSON. Thank you.

Mr. Ives.



122

Mr. Ives. We have health care benefit plans. We, like most other
companies, have put in various capitation and copay as well as pre-
ferred provider programs that have actually lowered and signifi-
cantly reduced the rate of increase in costs. Several of our plans
have actually gone down in costs.

As a matter of fact, both regular employees and union employees
at both Boston Gas and at Ohio River Co. are wondering why their
benefits are being reduced at the same time we are being asked to
make significant contributions for people, for the miners who never
worked for us.

[Additional written Subcommittee questions and the responses
submitted to Pittston Coal Co., Eastern Enterprises, and
Templeton Coal Co., Inc. follow:]
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PITTSTON

Karl K. Kindig
President & Chief Executive Officer

Pitiston Coal Company
Direct dial 703.889.6337

August 25, 1995

Honorable Nancy L. Johnson
Chairman, Subcommittee on Oversight
Committee on Ways and Means

U.S. House of Representatives
Washington, DC 20515

Dear Congressman Johnson:

Enclosed are the answers of Pittston Coal Company to the additional questions relative to the
Coal Act posed by the Subcommittee on Oversight. As you will note from our answers, we
continue to believe that the Act, in addition to its other deficiencies, has been very destructive
to the collective bargaining process, heretofore the keystone of federal labor policy.

I would like to reiterate the appreciation of our Company for you concem about this ill-

conceived law. Hopefully, your efforts and those of your colleagues will be successful in
redressing its obvious inequities.

Very truly yoyrs,
RN
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QUESTIONS PRESENTED FOR THE PITTSTON COAL COMPANY

What relevance does the 1992 Act have to Pittston's faith in its ability to rely on
collective bargaining to resolve issues with its employees?

Madam Chairman, the answer is quite simple, the Act has greatly undermined
the collective bargaining process. The 1992 Coal Act represents unprecedented
federal intrusion into a private contract, the implications of which carry far beyond
the interests of coal companies. The entire system of collective bargaining, which
affects many industries, has been compromised. The assumption by Congress of the
role of final arbiter in labor disputes will undermine confidence in the collective
bargaining process. No employer, or union for that matter, will be able to make
concessions in bargaining for fear that what it receives in return will be taken away
by Congressional action.

What impact did the 1992 Act have on Pittston's collective bargaining agreement
with the UMWA? What added costs did it impose? How?

Because of the Act, important provisions of Pittston’s hard fought labor
agreement with the UMWA was completely abrogated. This agreement was reached
following the direct intervention of the Federal Government in the person of then
Secretary of Labor Dole after a very difficult mineworker strike against Pittston Coal
Company. The Act had the effect of codifying the concessions made by Pittston Coal
as part of its collective bargaining agreement, while negating substantial benefits
Pittston Coal received as quid pro quo.

In its 1990 labor agreement with the UMWA, Pittston Coal contractually
agreed to make a substantial payment to the UMWA 1950 Benefit Trust and to
maintain first dollar medical benefits for its employees through its single employer
plan. The Act extends the scope of Pittston Coal's liability to mineworkers who were
never employed by Pittston Coal, an imposition that was specifically avoided in the
collective bargaining agreement.

Not only must Pittston Coal struggle to fund over $10 million annually in
newly imposed health care costs, it may no longer negotiate over health care cost
containment issues affecting pre-1993 retirees. In summary, Pittston Coal’s cash flow
has been substantially affected and Pittston Coal cannot reinvest in its core coal
business to the extent necessary to meet long term objectives all because Congress,
in the case of the Coal Act, abandoned collective bargaining in favor of legislative
intervention.
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Please elaborate on the portion of your testimony that describes the alleged
windfall that the 1992 Act provided for large, foreign-owned coal companies.

The windfall was the result of a well conceived public relations and legislative
plan directed by the BCOA, which is largely comprised of multi-nationai coal
companies. First, in the 1988 National Bituminous Coal Wage Agreement, the
BCOA engineered a change in the way miner benefits were calculated from tonnage
to man-hours worked, thereby successfully shifting beneficiary costs from larger
companies to smaller companies whose operations were more labor intensive. This
resulted in huge annual savings for the largest and most profitable companies at the
expense of smatler operators. But this formula also caused an artificial retiree’s health
plan funding crisis. To solve this artificial "crisis" the BCOA supported the ill-
conceived Coal Act to further reduce their financial obligations and shift these costs
(i) to companies which had left the coal business, (it) to companies, like Pittston,
which had negotiated independent labor agreements, or (iii) to smaller coal companies
which could not afford to guarantee lifetime health care for all UMWA retirees.

The BCOA's windfall was augmented by the inability of companies like
Pittston, which rely heavily on exports, to pass through the added costs of the
additional premiums. Finally, the smaller companies are effectively frozen out as
future competitors due to cash flow disparities. The BCOA companies will be able
to buy up the coal reserves of former signatories, which are driven out of business by
the federally mandated retiree health care costs. Thus, not only is the Coal Act an
abandonment of over sixty years of federal labor policy promoting collective
bargaining, it is anti-competitive as well.
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@ Rwverside Road

Easte[n Weston. Massachusets 02193
Ter 617.647-2300

ENTERPRISES Fax B17.647-2350

J. Atwood lves
Cra-—ar ang
Cheet Executive Of.cer

July 24, 1995

Representative Nancy L. Johnson

Chairman, Ways and Means Subcommittee on Oversight
1136 Longworth House Office Building

Washington, DC 20515

Re: The Act
Dear Chairman Johnson:

T am pleased to respond to your July 10, 1995 letter seeking responses to various
questions for the official record of the Subcommittee on Oversight's hearing on the Coal
Act. Thave already elaborated on some of the issues raised by those questions in my
July 7, 1995 letter to you, but I will be more detailed here in response to your specific
questions. Your questions are right on the mark and Eastem's responses, as well as
those of other companies, will further demonstrate that the Coal Act imposes an
unprecedented burden that is both unprincipled and bad public policy.

1. Have you appealed any assignments of employees made by the Social
Security Administration? With what result? At what expense?

Eastern's appeal efforts have been two-pronged: they have involved both a
blanket challenge on a single ground to all of the assignments made to Eastern and
individual challenges on numerous other grouinds to over 1,000 of the beneficiary
assignments. The process began for Eastern in September 1993 when we received the
initial assignments of 2,323 beneficiaries. In October 1993, we were billed for 1,494 of
these beneficiaries. Since Eastern had long ago sold its coal operations and
simultaneously transferred all of its records, we had no means to confirm whether these
individuals had ever worked for Eastern, let alone whether they were eligible for benefits
under the Act or properly assigned to Eastern. We realized that a Herculean effort
would be required to uncover the rationale for these assignments when SSA repeatedly
refused to provide Eastern with the basis for its decisions or with any information that
would permit Eastern to evaluate whether the assignment was correctly made, or
whether the beneficiary was eligible for benefits. As a result, in order to meet the strict
appeal deadlines, Eastern employed a sizeable team of outside and in-house lawyers,
paralegals, investigators and other support personnel to determine whether the
assignments had been properly made.
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As a result of our efforts, which took the better part of a year, we found that
hundreds of beneficiaries should have been assigned to other companies whose corporate
status and history we researched, at great expense, because SSA considered it too costly
and burdensome for the government to do so. Additionally, we determined that
numerous beneficiaries were ineligible because the beneficiary was either deceased or did
not otherwise meet the eligibility requirements of the plan. In the end, after compiling a
database of information containing over 12 megabytes of information (approximately 50
metropolitan area phone books!), Eastern filed individual appeals with SSA from the
assignment of 1,079 beneficiaries, These appeals contained detailed analyses and
historical information regarding the beneficiaries and the other companies for whom they
worked. The appeals together comprised 34 shipping boxes of material transmitted to
SSA. This nine month process of developing information and filing the challenges
required thousands of man-hours of work by lawyers, paralegals and other support staff
and has cost Eastern nearly a million dollars in legal and consulting fees and costs to
date! (This does not include litigation and lobbying expenses which have also been
enormous). The bill just for shipping the 34 boxes to SSA was over $2,000!

To date, while SSA has not yet ruled on all of the individual appeals submitted by
Eastern, it has already agreed with Eastern's analysis on 53 out of the 112 appeals that
SSA has reviewed so far. In addition, SSA has acknowledged that a number of the
beneficiaries are ineligible for benefits and therefore should never have been assigned to
Eastern in the first instance! While Eastern can derive some satisfaction from the
reduction in its liability resulting from its successful appeals, Eastern (and other
companies) should never have been required to bear the burden and expense of
researching and analyzing these assignments.

In addition to challenging the proprety of individual assignments, Eastern has
also mounted a blanket appeal calling into question the propriety of assigning any
beneficiaries to Eastern. The basis for our challenge is that EACC (Eastern’s former
subsidiary, now owned by Peabody Coal Company) is the successor to Eastern's former
coal division and should therefore have received all of the assignments made to Eastern
based on SSA's own internal guidelines. SSA repeatedly represented that Eastern would
receive a decision on its successor company challenge prior to the time the individual
miner challenges would otherwise be due. Nonetheless, that was not the case and, as
discussed above, SSA ultimately required that Eastern file all of its individual appeals
before it would rule on the successor issue.

In the end, SSA denied Eastern's claim that EACC should be responsible for all
of the beneficiaries assigned to Eastern. SSA's decision was, and is, completely at odds
with the assignment provisions of the Coal Act and with SSA's own internal guidelines
and instructions. Notwithstanding SSA's refusal to reassign beneficiaries to EACC, we
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have recently learned, through a limited response by SSA to a FOIA request, that SSA
has reassigned beneficiaries to successors in other instances nearly identical to Eastern's
case. SSA has refused to provide additional evidence of assignments to successors
unless Eastern pays SSA up front $74,000 in "costs™! Eastern has appealed SSA's
decision; that appeal has been consolidated with the federal court action now pending in
the United States District Court for the District of Massachusetts, discussed in greater
detail below.

Finally, and unfortunately, lest it appear that Eastern is nearing the end of the
assignment and appeal phase of the Coal Act, a little over a week after the Subcommittee
hearings on the Coal Act, Eastern received 413 new assignments from SSA (presumably
reassignments from other companies to whom the beneficiaries had been erroneously
assigned). Many of these assignments appear to be based on purported employment for
a predecessor of Eastern's subsidiary, Midland Enterprises Inc., a marine transportation
company that has never been in the coal business, never employed a single coal miner
and never signed a single UMWA coal wage agreement. The tenuous connection to
Eastern apparently arises from the purchase by Midland of certain barge assets from
another company which then ceased its operations. That same company had previously
sold certain coal operations to a current BCOA member. This is truly a perverse result
of SSA's interpretation of the Coal Act! These new assignments may not only add tens
of millions of dollars to the amount of Eastern's liability, but it begins anew the
agonizing, time-consuming and expensive appeal process! Moreover, SSA has indicated
that this is not the end of the reassignment process, but rather that it is an ongoing
process that will continue to result in new reassignments in the future.

2. Do you have any pending litigation under the 1992 Act?

Yes. ern Ent v. Donna Shal
Peabody Holding Co., Inc, g al., Civil Action No 23-12372—E£ ®. Mass 1993)

On November 1, 1993, Eastern filed a complaint in Federal District Court in
Massachusetts against the Secretary of Health and Human Services and the Trustees of
the UMWA Combined Benefit Fund challenging the constitutionality of the Coal Act as
applied to Eastern on due process and takings grounds.

Eastern also filed a third party complaint in that action against Peabody Holding
Co,, Inc. and Eastern Associated Coal Corp. alleging that Peabody and EACC are
responsible for any liability Eastern is forced to bear under the Coal Act on account of
the transfer of Eastern's Coal Division to EACC in 1965 and the subsequent sale of
EACC to Peabody in 1987.
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On February 15, 1995, Eastern amended its complaint to add an appeal of SSA's
denial of Eastern's blanket appeal on successor company grounds, described above. A
hearing on Eastern’s motion for summary judgment on its appeal of SSA's decision is
scheduled for August 15, 1995,

3. Can you describe what your legal costs have been?

Eastern's legal fees and costs for its outside counsel and support staff covering
the administrative challenges, the federal court case and its efforts to obtain a legisfative
solution by way of an exemption from the Act total approximately $1.5 million through
June 30, 1995. This figure, however, does not capture the huge resources Eastern and
its subsidiaries have expended in terms of executive and other in-house staff time
devoted to these issues.

4. What is your approximate annual premium liability under the Act?

Eastern's approximate annual premium liability is $3.2 million for the first full
year (October 1, 1993 - September 30, 1994). Eastern's total projected liability based
on the priginal assignments (not including the 413 new assignments or any future
assignments) is between $70-100 million. With the addition of the most recent
assignments, Eastern's liability could increase by $20 million or more and the annual
premium could exceed $4 million or more. As noted above, it is also possibie that
Eastern will receive additional assignments that will add to its total liability.

5. What steps would you recommend that Congress take to remedy the
problems created by the 1992 Act?

Eastern strongly recommends that Congress amend the 1992 Coal Act, nof just
10 "remedy the problems,” but to right the injustices and undo the harm caused by that
statute. Congress should start with the simple proposition that those who are not
responsible for the problem should not pay for the remedy: Reachback companies that
did not sign the 1988 UMWA agreement should not be liable for Coal Act payments.
Period. This would not affect miners' benefits, since present BCOA companies -- who
are the sources of the problem - will remain responsible for maintaining the funds'
viability to pay for benefits that those BCOA companies guaranteed.

Should the Committee conclude that it is not feasible to carve out all reachback
companies from the 1992 Act, Eastern urges that basic tenets of justice and fairness
require that Congress exempt from the Act those super reachback companies like
Eastern that never signed the 1974 and 1978 UMWA agreements, these agreements
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being the sources of any possible argument that signatories promised lifetime health
benefits to coal miner retirees and their dependents.

I hope you will find the above information useful in determining how best to
resolve the many inherent problems with the Coal Act. I think you will agree that the
Act is unprecedented not only in its retroactive effect, but also in the outrageous burden
it has imposed on companies unfortunate enough to be caught in its web. I know you
will try to assist us in obtaining complete relief from this truly unfortunate and ill-
conceived piece of legislation. Please let me know if I can provide you with any
additional information that will assist you in this task.

Sincerely,

JAIlaw

cc: éonna Steel Flynn, Subcommittee Staff Director
Wm. R. McKenney, Professional Staff
Phil Moseley, Chief of Staff, Committee on Ways and Means
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HOUSE OF REPRESENTATIVES
COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT

HEARING ON PROVISIONS OF THE ENERGY ACT OF
1992 RELATED TO THE FUNDING AND PROVIDING OF
HEALTH BENEFITS OF RETIRED COAL MINERS
Hearings Of June 22, 1995
This Response is Submitted Tuesday, August 01, 1995

Response To “Questions For The Reachback Panels”,
As Requested By Chairman Johnson’s Letter Dated July 10, 1995

Thomas E. Templeton
President, Templeton Coal Company, Inc.

QUESTIONS FOR THE REACHBACK COMPANY PANELS

1.

Have you appeaied any assignments of employees made by the Social
Security Administration? With what resuit? At what expense?

Answer: Templeton appealed its originally assigned 41 beneficiaries. Our wholly
owned subsidiary, Sherwood-Templeton Coal Company also appealed their original 5
assignments. Through appeals with SSA, Templeton has had 14 beneficiaries removed,
for a total of 27 remaining assignments. Most of these appeals were successful because
we were able to show the miners should be assigned to other companies or they worked
for us in non-union capacities. However, since the June 22, 1995 Hearings, SSA
assigned us 16 new beneficiaries based on 8 miners, though it remains unclear if all 16
are alive to be assigned. Sherwood-Templeton has had similar appeals experience and is
now responsible for 4 beneficiaries after winning 3 appeals and getting 2 new
assignments. We have begun the appeals process on all new assignments.

Templeton and Sherwood-Templeton spent $43,109 in legal expenses preparing the
first round of appeals. We have no estimate what the second round will cost. We are
unable to determine how many hours our staff spent sorting through 40 year old boxes
of dusty records searching for information that might help us.

Do you have any pending litigation under the 1992 Act?

Answer: Yes. Templeton and Sherwood-Templeton filed suit challenging the
constitutionality of the Coal Act under the “Due Process” and “Takings” Clauses. We
were not successful in the U.S. District Court, Southern District of Indiana, and have
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filed an appeal in the Seveath Circuit Court in Chicago, linois. We firmly believe the
1992 Coal Act to be unconstitutional as it pertains to Templeton Coal Company, Inc.
and Sherwood-Templeton Coal Company, Inc..

Can you describe what your legal costs have been?

Answer: Through May of 1995, Templeton and Sherwood-Templeton have spent
$214,240 in legal fees, including the $43,109 for appeals of assignments, but excluding
legislative expenses.

What is your approximate annual premium liability under the Act?

Answer: Templeton and Sherwood-Templeton paid $164,790 for the fiscal year
ending 9/30/94. We expect to pay $40,339 in fiscal year 1995, which was a substantial
reduction primarily because of credits owed and reduced liability from successful
appeals. In 1996 our costs are expected to more than triple. If we are required to pay
on all 16 new assignments pius 2 more for Sherwood-Templeion, we will owe 206
months of back premium amounting to approximately $62,614. In addition, we would
pay $94,633 in regular premiums. After adjusting for $19,923 in credits we are owed
from successful appeals, we expect to pay $137,325 for fiscal year 1996. Costs could
go much higher. We are told SSA will not complete this round of the reassignment
process until September 1995. New assignments could further increase our costs.
Templeton has always been and hopes to always remain current in its Coal Act
obligations.

What steps would you recommend that Congress take to remedy the
problems created by the 1992 Act?

Answer: Though we support H.R. 1370, we agree with Congressman Hancock’s
opening remarks saying we should consider legislation that goes further. It is wrong
that Templeton pay even one dollar, considering we have not signed a UMWA contract
in over four decades.

‘We support suggestions that legislation relieve all Reachback Companies of all
future liability. To be successful, we believe altematives must (1) remove all future
liability imposed upon Super-Reachback corapanies, (2) be revenue neutral, perhaps by
shifting costs back to the companies who made the promises or through use of the A
surplus, and (3) not effect the security or benefit level of the miners.

Congress should consider that if the relief it passes is not complete and equitable, it
will likely face harmed companies seeking relief for years to come. We urge Congress
to consider total relief for all Reachback companies.
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Chairman JOHNSON. Thank you very much. I appreciate the
testimony of this panel.

I look forward to working with you in the months ahead to see
if we can create legislation that is fairer to all.

Thank you.

The next panel will be Mr. Trumka, president of the United Mine
Workers of America, Chris Farrand, vice president of Peabody
Holding Co., and Page Henley, senior vice president of Develop-
ment, Westmoreland Coal.

Mr. Trumka, if you will start please.

STATEMENT OF RICHARD L. TRUMKA, INTERNATIONAL
PRESIDENT, UNITED MINE WORKERS OF AMERICA

Mr. TRUMKA. Thank you.

If T might ask just a procedural question. I listened intently to
some of the things you were saying. I heard a number of
misstatements. For instance, Mr. Ives said that the money was
paid to the union over this period of time. The money was never
paid to the union but was always paid into a tripartite trust that
his company always had a say in.

Mr. Kendig said that he did not know of any benefit plans as
lucrative as the plan that is under question here, and all of his
employees received those exact benefits.

My question is can, after reviewing the transcript, we submit cor-
rections or at least our side of the story with those gross
misstatements?

Chairman JOHNSON. You certainly will be able to do that and we
encourage you to do that. We want the record to be straight.

When you do that, I want you to look at not only the benefits
but the copaid structure. Because the reason that I am asking
those questions is that the Employee Benefit Research Institute
which looks at these plans has written about the UMWA benefits
and they say the absence of significant beneficiary cost-sharing
requirements, they say that two reports comparing the UMWA
benefits with those offered under other large group plans highlight
both the generosity of the UMWA benefit package and the absence
of significant beneficiary cost-sharing reforms. These features
remain essentially unchanged under the 1992 Act.

They go on later that the lack of an annual deductible premium
contribution requirements, those kinds of things, plus the unusu-
ally broad definition of dependent coverage are unique to those
plans. At least that is my understanding.

Mr. TRUMKA. We will be happy to respond to each of those.

When comparing those benefits, please understand that over the
years mine workers’ beneficiaries have fore-gone pension payments.
Their pensions are far lower than anybody else’s pensions, so they
could have a health care benefit. When you look at that, please
compare the pension benefits.

We will be happy to respond to that in absolute detail, because
I think when you look at it, you will understand that these are
promises made to these people by the White House a number. of
years ago, and I think they have earned these benefits and we will
do everything we can to make sure they maintain them.



134

Madam Chairman, and Members of the Subcommittee, thank
you for the opportunity to appear on behalf of nearly 100,000
retired miners and survivors who receive their medical insurance
coverage from the UMWA.

Chairman JOHNSON. Before you get started, I need to clarify an
earlier statement. »

You cannot offer rebuttal remarks that will be included in the
record, but we will be submitting questions to everyone who ap-
peared and we will submit a broad enough question so that you
will be able to offer whatever information you think is relevant and
the answers to the question do become part of the record.

Mr. TRUMKA. Will we have sufficient time after we get a tran-
script of this hearing?

Chairman JOHNSON. The transcript will be ready in about 10
days and you are welcome to come and read it. We do not give out
copies. Then you will have time to submit the answers to questions
at your pace.

Mr. TRUMKA. The transcript will be ready in 10 days and we can
come read the transcript?

Chairman JOHNSON. It will be transcribed in 10 days and avail-
able.

Mr. TRUMKA. Can we copy it ourselves?

Chairman JOHNSON. Apparently not. You can come read it.

But I am not sure that you need to go over it in that detail. I
think the things that you want to say, we will ask you questions,
we want to be sure that you have a chance to put on the record
everything you think is relevant, and I think that is probably the
more important fact.

Mr. TRUMKA. I sat here for a very short period of time and I
listened to a number of misstatements, and I do not want the
Committee to be misled because of a misstatement. I heard a num-
ber of them, and we would like to correct them. If we cannot do
anything other than read the transcript, we will do our best.

Madam Chairman and Members of the Subcommittee, thank you
for the opportunity to appear on behalf of nearly 100,000 retired
miners and survivors who receive their medical insurance coverage
from the UMWA combined fund. The Coal Industry Retiree Health
Benefit Act which established the Miners Health Benefit Fund was
enacted in 1992 with bipartisan support and was signed into law
by President Bush after a series of negotiations with the Bush
White House.

It averted what would have been the end of a nearly 40-year-old
health care system for one of our Nation’s most vulnerable popu-
lations. At the time of the act’s passage, the average beneficiary
was 76 years old and more than half were elderly widows. Most of
these retirees worked their entire lives in the mines under condi-
tions that average Americans would find appalling.

Many still suffer from the debilitating effects of mine accidents
or respiratory problems caused by exposure to coal dust. Cutting off
health insurance benefits for this group of Americans was unthink-
able to Congress, and it acted wisely to fashion a compromise that
has provided real health security to tens of thousands of elderly
retirees and widows.
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In addition to discussing the status of the coal act and its effect
on various groups, I would like to discuss H.R. 1370, a bill that
would reduce the medical payments of a select group of companies
in the combined fund based on the fund’s short-term surplus.

H.R. 1370 would result in the one thing that everyone agrees
should not happen, including one of its sponsors, Representative
Hancock. I was very pleased to hear you reiterate that you did not
want the elimination of health care benefits for the retirees who
were promised those benefits and who are now too old and too
infirm to find alternative health insurance coverage.

Simply from our perspective, H.R. 1370 is a dagger very pointed
and sharp pointed straight at the heart of the coal act and at the
welfare of the combined fund’s beneficiaries. Recent information
from GAO and a well-respected accounting firms, details the
precarious financing of the Miners Medical Fund.

The studies make it clear that eliminating all but 10 percent of
the surpius as has been proposed in the Myers-Hancock bill would
cause the fund to become insolvent almost overnight. If this occurs,
the combined fund trustees will be left with the same impossible
dilemma that confronted the trustees for the old 1950 and 1974
health funds; that is, a mandate to provide a specific level of bene-
fits but insufficient income to pay for them.

When this happened in 1991, doctors, hospitals, pharmacies, and
other medical service providers went unpaid until eventually the
trustees concluded that they had no choice but to cut benefits.

Madam Chairman, I spent each and every day during that period
of time working with the trustees, working with hospitals, working
with beneficiaries, small pharmacies, ma and pa pharmacies,
trying to prevent the cutoff of those benefits. In the end, the bene-
fits were not cut, but only because the court stepped in and forced
the employers to sharply increase the amount of their contribution,
and because the following year Congress passed the coal act.

The studies prove another important point and that is that the
current surplus is temporary and is due in large part to the rate
at which the Federal Government was, and I reemphasize the
word, was reimbursing the fund for Medicare services. However, in
July 1994, the contract with Medicare was renegotiated and the
rate was reduced by 25 percent.

1 want to emphasize that the surplus is not the result of
premium payments made by any companies that have been as-
signed benefits, neither reach-back companies nor BCOA compa-
nies.

The bottom line is that the Myers-Hancock bill will greatly exac-
erbate the fund’s financial flight and lead inevitably to a situation
where benefits will once again be threatened.

When it passed the coal act, Congress was keeping the commit-
ment made by President Truman, who, after taking control of the
mines during a nationwide strike, negotiated a settlement with the
coal operators that included the creation of the UMWA Welfare and
Retirement Fund. Congress must not now go back on that promise.

Many of the major companies supporting H.R. 1370, in fact, its
major beneficiaries, dumped their own retirees less than a decade
ago on companies that were still bargaining with the UMWA. In
effect, the bill rewards the companies that promised their employ-
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ees lifetime medical benefits and then walked away from that
promise, thus causing the crisis that led to the coal act’s passage.

I am absolutely certain that Congress will not want to grant this
group of companies what amounts to a significant tax break at the
cost of medical care for retired coal miners.

Importantly, H.R. 1370 would also make it impossible to consider
the claims of the small number of companies that may have legiti-
mate problems meeting their full premium obligation under the
act. If premium relief is to be considered, it should be based on
provable hardship, not on the claim that an employer should be
able to lawfully unload its retiree health care liabilities on others
despite having the financial ability to continue paying.

Madam Chairman, I am ready to work with the Subcommittee
to address the problem of small companies that might have legiti-
mate problems meeting the premium obligations under the act. The
UMWA has no reason, and I emphasize no reason, to want any
company pushed into bankruptcy by the act, but I believe that such
cases are few and far between, and we should be careful not to
overreact to suggestions that legions of small companies are being
forced out of business because they must now pay for retiree health
care.

As the Subcommittees moves forward with its deliberations over
the coal act, I urge you to place yourself in the role of fiduciaries
of the Miners’ Health Fund and that you take extra special care
that the security of the retirees is not put in jeopardy.

Thank you, Madam Chairman.

[The prepared statement follows:]



137

Statement of
Richard L. Trumka
International President
United Mine Workers of America

to the
Subcommittee on Oversight
Committee on Ways and Means

U.S. House of Representatives
June 22, 1995

Madam Chairwoman and members of the Subcommittee, thank you
for this opportunity to appear on behalf of the nearly 100,000
retired miners and survivors who receive their medical insurance
coverage from the UMWA Combined Fund.

The Coal Industry Retiree Health Benefit Act, which
established the miners’ health benefit fund, was enacted in 1992
with bipartisan support and signed into law by President Bush.
It averted what would have been the end of a forty-year-old
health care system for one of our nation’s wost vulnerable .
populations; at the time of the Act’s passage, the average
beneficiary was 76 years old and more than half were elderly
widows.

Most of these retirees worked their entire lives in the
mines, under conditions that average Americans would find
appalling. Many still suffer from the debilitating effects of
mine accidents or respiratory problems caused by exposure to coal
dust. cCutting off health insurance benefits for this group of
Americans was unthinkable to Congress, and it acted wisely to
fashion a compromise that has provided real health security to
tens of thousands of elderly retirees and widows.

In addition to discussing the status of the Coal Act and its
effect on various groups, I would like to discuss H.R. 1370, a
bill that would reduce the medical payments of a select group of
companies in the Combined Fund, based on the Fund’s alleged
surplus.

H.R. 1370 would result in the one thing that everyone agrees
should not happen, and that is the elimination of health care
benefits for the retirees who were promised these benefits and
who are now too old and too infirm to find alternative health
insurance coverage. Put simply, H.R. 1370 is a dagger pointed
straight at the heart of the Coal Act and at the welfare of the
Combined Fund’s beneficiaries.

Recent information from both the General Accounting Office
and a well-respected accounting firm details the precarious
financing of the miners’ medical fund and suggests that
eliminating all but 10% of the surplus--as has been proposed in
the Myers-Hancock bill--will cause the Fund to become insolvent
almost overnight.

If this occurs, the Combined Fund trustees will be left
with the same impossible dilemma that confronted the Trustees to
the o0ld 1950 and 1974 health funds--a mandate to provide a
specific level of benefits but insufficient income to pay for
then.

When this happened in 1991, doctors, hospitals, pharmacies,
and other medical service providers went unpaid, until eventually
the trustees concluded that they had no choice but to cut
benefits. In the end, benefits were not cut, but only because
the courts stepped in and forced the employers to sharply
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increase the amount of their contribution and because the
following year Congress passed the Coal Act.

According to theé General Accounting Office, which in June
1994 projected a continuing surplus, "it now appears that annual
deficits~-instead of surpluses--are likely to occur, which would
erode the current surplus over time.” The current surplus of
approximately $114 million will be necessary to cover annual
operating deficits, which, according to the GAO, may occurr as
soon as this year.

It is important to keep in mind that for the first 18 months
of the Combined Pund’s existence, a surplus accumulated largely
due to the rate at which the Health Care Financing Administration
had contracted to reimburse the Funds for Medicare services.
However, when the risk contract with HCFA expired in July 1994,
it was renegotiated and reduced by nearly 25%.

According to the GAO, which had used the old HCFA contract
rate in its June 1994 forecast, the new rate will not result in a
surplus, and as a result, deficits are likely to occur. A
projection of long-term r and exp conducted in March
by the firm of Ernst and Young found that the wmost likely case--
vhich it called its baseline projection--is for the Fund to begin
experiencing annual operating deficits in 1995. By 2003, the
study predicts, the Fund will face a negative balance of $3.5
million; in 2004 the deficit will grow to almost $40 million.

Although the Committee will have an opportunity to
question actuaries on both sides of the issue, it is important to
understand that the projections relied upon by the Funds and by
the GAO were based on medical cost trends that have been accepted
by the Ways and Means Committee in its Medicare deliberations and
should therefore be an acceptable basis on which to form a
conclusion about the Fund’s financial condition.

The bottom line is that the Myers-Hancock bill will greatly
exacerbate the Fund’s financial plight and lead inevitably to a
situation in which benefits will once again be threatened. When
it passed the Coal Act, Congress was keeping the commitment made
by President Truman, who, after taking control of the mines
during a nationwide strike, negotiated a settlement with the
operators that included the creation of the UMWA Welfare and
Retirement Funds. Congress must not now go back on that promise.

In decisions upholding the constitutionality of the Coal
Act, numerous federal courts have cited the government’s role in
the establishment and continued existence of the miners’ medical
care program. In one recent case, the court wrote:

*Given the fact of continued provision of health care
to UMWA represented retirees, as well as the pervasive
nature of the government’s regulation of virtually
every facet of the coal industry, multi-employer
benefit funds in general, and the UMWA Funds in
particular, any expectation that any Last Signatory
Operator may have had that it could freely and forever
walk away from its responsibilities to UMWA retirees,
and dump its share of the liabilities on the operators
that were still contributing to the UMWA 1950 and 1974
Benefit Plans, would be patently unreasonable.®

Civ.
No. 2:93-1223 (S.D. W. Va. March 15, 1995).

At the time of the Act’s passage, we faced the imminent
collapse of the multi-employer trust funds, known as the 1950 and
1974 Benefit Trusts, that provided health care benefits to over
120,000 retired coal miners and their survivors. Skyrocketing
health care costs and a steady decline in the number of
contributing companies had resulted in a deficit of over $100
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million, and the likelihood that benefits would be cut off when
the then-current UMWA-BCOA agreement expired, on February 1,
1993.

By 1992 fully two-thirds of the beneficiaries in the UMWA
Funds had worked for companies that were no longer contributing
toward their benefits. The signatory companies—--those companies
with whom the UMWA still bargained--had employed only 30% of the
retirees covered by the Funds. The other 70%, known as orphans,
had been employed by companies that were no longer signatory to a
UMWA agreement. But that did not mean that these employers were
out of business or unable to continue paying for their retirees’
medical coverage.

The compromise that was worked out between the Bush White
House and the Congress followed the recommendations of the Coal
Commission, the panel established by Labor Secretary Elizabeth
Dole to examine and make recommendations concerning the financial
crisis facing the UMWA PFunds.

The basis for the Commission’s r dation is rized
in its introduction: it says "retired coal miners have
legitimate expectations of health care benefits for life; that is
the promise they received during their working lives and that is
how they planned for their retirement years."

That conclusion framed the congressional debate that
followed. It echoed what the courts had said and what the rminers
have always believed, that upon retirement they are entitled to
health care for life. To guarantee that this commitment would be
honored, the Commission recommended that a statutory obligation
to contribute should be imposed on current and former signatories
to the National Bituminous Coal Wage Agreement (NBCWA).

Adopting the Commission’s conclusion that coal companies
that had signed the 1950 or later NBCWA bear the responsibility
for providing lifetime health benefits to their own retirees, the
final compromise looked back to 1950 to find companies to whom
current beneficiaries could be assigned.

The funding mechanism Congress established guarantees that
only those companies that signed collective bargaining contracts
that promised retiree health care would be liable for premiums
under the Act. In many respects, the Act represents a
codification of the contractual commitment that former
signatories once voluntarily undertook.

Many of the major companies supporting H.R. 1370--in fact,
its major beneficiaries--dumped their own retirees less than a
decade ago on companies that were still bargaining with the UMWA.
In effect, the bill rewards the very companies that promised
their employees lifetime medical benefits and then walked away
from that promise, thus causing the crisis that led to the Coal
Act’s passage. I am certain that Congress will not want to grant
this group of companies what amounts to a significant tax break
at the cost of medical care for retired coal miners.

H.R. 1370 would also make it impossible to consider the
claims of the small number of companies that may have legitimate
problems meeting their full premium obligation under the Act. If
premium relief is to be considered, it should be based on
provable hardship, not on the claim that an employer should be
able to lawfully unload its retiree health care liabilities onto
others despite having the financial ability to continue paying.

Madam Chairwoman, I am ready to work with the Subcommittee
to address the problem of small companies that may have
legitimate problems meeting their premium obligations under the
Act. The UMWA has no reason to want any company pushed into
bankruptcy by the Coal Act., But I believe that such cases are

few and far between, and ‘we should be careful not to overreact to
the suggestion that legions of small companies are being forced
out of business because they must now pay for retiree health
care.

As the Subcommittee moves forward with its deliberations
over the Coal Act, I urge you te place yourselves in the role of
fiduciaries of the miners’ health fund and that you take special
care that the security of the retirees is not put in jeopardy.
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Chairman JOHNSON. I regret that we are going to have to break
for half an hour. We have 7 minutes left in this vote and there are
four 5-minute votes.

When we come back we will through questioning give you a
chance that will fit in better. I think rather than getting halfway
through the next statement, it is probably better to lay over the
next two statements until we return.

The hearing will be in recess for half an hour.

[Recess.]

Chairman JOHNSON. The hearing will resume. We probably will
be interrupted with one more vote, but we are going to start back
on our track here.

Mr. Farrand.

STATEMENT OF CHRIS FARRAND, VICE PRESIDENT, COR-
PORATE DEVELOPMENT, PEABODY HOLDING CO., ST. LOUIS,
MISSOURI; ON BEHALF OF BITUMINOUS COAL OPERATORS
OF AMERICA

Mr. FARRAND. Thank you, Madam Chairman. I am vice president
of Peabody Holding Co., but I am here representing the Bituminous
Coal Operators Association today and, as you know, BCOA is a
mul%exsnployer group that represents certain producers of coal in
the U.S.

My company has two subsidiaries that are members of BCOA,
Peabody Coal Co. and Eastern Associated Coal Corp. I would ask
the Committee’s permission to submit my written statement for the
record and make a few brief comments, if I may.

I would like to address the questions that were raised today
about the crisis, it was called, whether the crisis was real in 1992,
and what choice or choices the Congress and the Bush administra-
tion had when they passed the Coal Mine Retiree Health Benefits
Act. I would like also to address the comments that were made
earlier about the so-called windfall to BCOA companies.

The crisis was indeed very real from our standpoint and I am
going to give a brief recitation of why I think that is the case. A
promise was made, it has been referred to several times today, that
really began back in 1950, and through a succession of labor agree-
ments, the promise was maintained. In fact subsequently the
courts ruled that it was in fact a promise, but the court’s rulings
did not affirm any methods of keeping the promise.

There was no funding mechanism defined on a permanent basis
to support the promise that these certain closed groups of coal
mine retirees and their dependents would receive retiree health
care benefits for life. Under the 1988 National Bituminous Coal
Wage Agreement, the situation was exacerbated. The funding base
for the benefit trust, was depleted, not, I might add, because the
funding mechanism switched from tons to hours worked.

If I can digress for a minute, Madam Chairman, since you asked
the question, in 1988 the fund was a defined benefits plan and the
courts ruled that the signatories—who were more than just the
BCOA companies, but the entire body of signatories to the 1988
agreement—would have had to put up contributions in any case to
fulfill the promise for at least that term that benefits would be
forthcoming.
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It is irrespective of whether we did it on the basis of hours or
tons; the same amount of money had to be put forth by the same
signatory group. It was a question which members of the group
would pay how much, but nevertheless the tons versus hours fund-
ing mechanism itself did not create the crisis.

What created the crisis was the fact that the funding base in
total had shrunk because you had fewer signatory companies. You
had a number of companies who had either left the coal business
or, frankly, refused to continue to pay. They did not feel they were
?bligated to fulfill the promise and therefore refused to pay into the
unds.

As this funding base shrunk, the obligation on individual produc-
ers, whether it is tons or hours, grew. It was like a downward
spiral, Madam Chairman, because, as the premiums rose per unit
of output, whether you call it hours or tons, there was an incentive
or an impetus for more and more companies to get off and we were
heading off a cliff, frankly, at the end of the 1988 agreement.

Looking to the end of that agreement, which expired in February
1993, we knew there was no way that signatory companies could
continue to pay premiums and remain in business. I will put some
parameters on that.

At the end of the 1988 agreement, each of us was paying a com-
bined premium of $3.67 per hour worked by each employee. What
that meant was that we were paying an increment of about 25 per-
cent of our hourly wages not for our employees’, but mostly for
somebody else’s retirees’ benefits. .

For example, our two subsidiary companies were paying
premiums that amounted to 16 percent of the total premiums paid
to the funds. We only have about 4 percent of the beneficiaries in
that fund, so we were paying $3 to pay for somebody else’s retirees
for every $1 we were paying for our retirees.

During the term of the 1988 agreement, the signatories to that
agreement put $1.1 billion into the two benefit trusts and the funds
staff have calculated that about $600 million of that $1.1 billion
was to pay for companies who were no longer paying for their own
retirees.

In effect, if you put yourself in our position at the time, we were
subsidizing our competitors. Many of these companies are still in
the coal business competing with us every day. To put that $3.67
number into perspective, at the productivity rates in 1992, for a
typical Eastern underground mine, it is about a dollar a ton cost
disadvantage in a market that sells coal based on pennies a ton.

The fact remains we could not as producers have agreed to
another National Bituminous Coal Wage Agreement under the con-
ditions we had in the 1988 agreement. We simply could not do it.

The Bush administration had a foretaste of this problem as a
result of the 1989 Pittston strike and out of that strike, as has
been mentioned earlier, came the Dole Commission. The Dole
Commission looked at the problem and said we have three choices
to deal with this. One, we can make all of the current and former
signatories pay into a fund on a shared basis. But that begs the
question of who is going to get which share, and they decided that
wouldn’t work.
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A second option was to apply an industrywide tax, and we have
a history of that in our industry. We have the abandoned mine
land fee, which is an industrywide tax, to pay for the liabilities of
some other companies which are no longer in business, and we
have the black lung excise tax, which is also an industrywide tax,
to pay for abandoned orphaned beneficiaries who are determined to
have black lung disease.

The third choice, of course, was—and it was the administration’s
choice, which Congress adopted, which was to say that the people
who made the promise or their successor corporations should be
held accountable for the benefits of the people who retired from
either those entities or their predecessor entities, and they should
do it individually, and for the true orphans we will find other
sources of funds.

The other source of funds was the surplus in the 1950 pension
trust. So, we found a surplus which, in essence, the BCOA compa-
nies put up, and used these funds to deal with the orphans and
gave the reach-back companies the obligation to pay for their own
retirees only. That was the solution.

They faced a dilemma and they came up with a solution that was
the fairest and simplest of the three options. I am not suggesting
that all are perfect or any of them are perfect, but they chose an
option that stands on the principle. The principle is that if there
are retiree benefits promised, they should be paid by their former
employees and not by the people who did not employ them, many
of whom must compete against them.

The other option, of course, was to let the system collapse. In
that case there would have been, I think, Mr. Trumka would agree,
probably a long and bitter strike. We did not feel that was an op-
tion either. So, the choice that Congress selected, imperfect though
it may be, was the fairest and simplest of those available at the
time.

Madam Chairman, I want to address one other issue, which is
the windfall concept that was spoken of this morning. I am sorry
we do not have the nice colored chart that was up here earlier—

Chairman JOHNSON. We have it individually.

Mr. FARRAND. If you have copies of it, I would like to address it,
if I may. The chart suggests that, it was a BCOA created crisis.
First, numbers associated here are not reflective of BCOA compa-
nies, but of all the companies who signed the 1988 agreement.
There were only 14 companies in BCOA and over 300 companies
signed the agreement. The most important point I would like to
make about this chart is the fact that the so-called savings that
have been mentioned, $385 million, includes about $450 million
associated with the pension trusts, not the benefit trust, not health
care, but pensions.

The reason why the 1988 signatories were no longer paying
pension fund premiums is that the pension fund had become fully
funded. In fact, it had a surplus and we are now using that surplus
to deal with health care benefits for orphaned miners, orphaned
retirees.

We had, in essence, advance paid the fund. It was fully funded—

Chairman JOHNSON. Would you clarify for me what amount of
the $384 million you were putting in your pension fund or the com-
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panies were putting in their pension fund? You are saying that this
combines health and pension payments.

Mr. FARRAND. What is reflected on this chart is a combined pay-
ment amount including the pension fund, and my point is simply
this. The pension fund payments disappeared not because anybody
shirked their duties. In fact, it had been fully funded. In fact, it
had been overfunded.

I would argue, I guess, that those signatories of 1988, of the 1988
agreement, were in effect paying the pension obligations of a whole
lot of companies who had dumped their retirees into the fund, and
we took care of those pension obligations, and now we simply argue
that they ought to at least pay their retiree health benefits. We
have taken care of their pension obligations. So, I question the
validity of the assurnption that we saved all this amount of money.

To sum that up, I would argue that in our industry, like all
commodity prices, the coal price has gone down in real terms dra-
matically, over the last 10 years, about 50 percent. Had we contin-
ued to fund, or I would argue continued to subsidize the people who
were no longer paying their obligation in those combined funds, we
could not remain in business. That was the crisis. Nobody could af-
ford to sign an agreement similar to what we had in 1988 and re-
main a competitive, effective company in the coal business.
Congress recognized that. They chose the best of the three options
available, and that is what we have today.

1 will be happy to respond to any questions you have.

[The prepared statement follows:]
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STATEMENT OF CHRIS FARRAND
VICE PRESIDENT, CORPORATE DEVELOPMENT
PEABODY HOLDING COMPANY, INC.
ON BEHALF OF BITUMINOUS COAL OPERATORS’ ASSOCIATION

Mad Chai and members of the Subcommittes, my name is Chris
Farrand. I am Vice President for Corporate Development of Peabody Holding
Company, Inc. 1 am appearing on behalf of the Bituminons Coal Operators’
Association (BCOA), the multi-smployer bargaining association representing a

I understand a representative of the UMWA Health and Retirement Funds
will provide the Subcommittee with a history of evolution of retiree hulthu.n

the industry,
when the Coal Industry Retiree Health Benefits Act was passed in 1992,

The provision of health benefits in the coal industry dates back almost
SO years, when the government seized the nation’s mines and imposed a
settlement to a labor dispute. The agreement between President Harry Truman
and Jobn L. Lewls, then president of the United Mine Workers of Ameriea
{UMWA), resulted in the utau!-hnont olnmummmh.dtlun
benefits to both active and retired This d into
the 1950 labor agreement. The 1950 Benefits Plan nd a sscond fund called
the 1974 Benefits Plan were later established as the multi-employer
mechanisms through which these benefits were funded. Provisions for retiree
health care benefits were included in every subsequent national labor

agn it betw: the union and the industry.

In , the tve labor agreements had perpetuated the
lnlunnt pnnho made by President ‘rtumn, but the payment mechanism
P P ise was negotiated on a tract by ot basis.

Hor , in t yoars, dally b 1988 and 1993, the funding

base for the 1950 and 1974 !has deteriorated badly as many companies left
the business or just refused to pay.

M rhile, the in 1 different actions confirmed that a
promise of lifetime benefits had been mads, but they did not affirm a payment
mechanism for fulfilling that promise. In what can only be called
extraordinary interpretations of contract law, the courts imposed upon the

remaining to the 1988 National Bituminous Coal Wage Agreement
higher and higher premiums to cover the shortfalls in the Benefit Plans. As
the premiums roee, so too did the impetus for more smployers to leave the
plans. More beneficiaries in the muiti-employer funds bacame “orphaned” to
be supported only by the remaining companies who were signatory to the 1988
Labor Agresment.

As an example, by the time the Coal Act passed in 1992, two of Peabody
Holding Company’s subsidiaries, Eastern Associated Coal Corp. and
Coal Company were paying a total of 16 percent of all the premiums paid inta
the Funds, but only 4 percent of the deneficiaries in the Funds had retired
from the two companies and their predecessors.

This “crisis” was not manufactured by BCOA companies. Rather, as the
premiums continaned to rise, fewer employers could justify paying them and
romain in business. With this “snowballing™ effect, the Funds became
ominously kuown as the “Last Man’s Clab.” Collapse of the multi-employer
funding system was inevitable.

By 1992, with impending expiration of the National Bituminous Coal
Wage Agresmant (NBCWA), the funding mechanism had deteriorated even
farther as more companiss had dumped retirees into the Funds. Of the $1.1
billion contributed for heaith benefits by 1988 signatory companies during the
term of the 1988 labor agresment, over $600 million was for retirees of
companies that were no longer making paymeats into the Fund. Left
unresolved, this issue would have made renewal of the NBCWA impossible for
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one simple reason: 1988 signatories could not afford to comtinue to pay for
the benefit costs of others companies’ retirees and, in order to survive, they
were prepared to end their relationship with the Funds.

In 1992, BCOA employers were paying a premium of $3.67 per hour per
worker, not to their employees or even their retirees, but to a Fund to pay
benefits largely for someone slse’s retirces. In a very competitive industry
such as ours, the operating cost differential associated with these
contributi made tion of that system untenable. The contention
that the 1988 signatory companies received a “windfall” as a result of the Act
is simply incorrect.

At issue, of course, was the fate of the 118,000 beneficiaries if the
system and the funding base for their health care benefits collapsed.

In 1988, as a result of a protracted strike against Pittston Coal Company
bythoUIWA’rlnnﬂymrthhlum. Secretary of Labor Elizabeth Dole
a jon to seek a long-term solution to the coal mine
retiree heululaniuno. The Dole Commission recognized the dilemma and
offered three possible solutions:

1. Past signatory employers could pay for their own retirees.
2. Cu and fi signatories could ahare the cost of benefits.

3. An industry wide tax could be assessed against all current coal
operators.

Of the three choices ideatified by the Dole Commission, the funding
mechanism selected by Congress and the Bush Administration was the
simplest and fairest. The 1992 Coal Act, as a matter of yﬂndph, aui;uod
responsibility for retiree benefits to fi and ies of
the retirees, not to companies that did not mploy them.

The Coal Act is Wor! Well

The Coal Act is essentially working as envisioned by Congreas. It should
be noted that the Combined Benefit Fund created by the Act encompassed &
cloudmnpofbunﬂchrhcwhmmn‘ombnwn In fact, the number
of beneficiaries has d d by 20 p since 1 tation due to the
age of the population, and there are m:ppmdmtely 95,000 beneficiaries

ining in the Combined Fund.

Also, it should be noted that the health care cost | t
required by the Act have been implemented, resulting in a more efficient and
cost effective system. The rate of increase in per capita health care costs has
slowed, despite the increasing average age of the beneficiary population.

As a result of the assign ts by the Social Security Administration
(SSA), the ber of orphan beneficiaries in the Funds - those whose former
ploy either refused to pay or were thought to be no longer in business -
decreased from 74,000 before the Act, to less than 28,000 currently. That is
because the number of these so-called orphans were In fact retirees from
companies still in business -- many still in the coal business - and the
beneficiaries have been assigned to them leeonllng!y.

id lhould also be noted that the Coal Act provided a process for appeal of

i t assign t Some 175 companies have ‘lnadybun relieved of
tiability as a result of the app P ,» which is .

The underlylng principle of the Act is that employers should pay for
their own retirees, and retiree benefits should not be subsidised by other
companies, especiaily those in the same business.

A:truultctmnet,ﬂn eo.t othulthanboaeﬁu l‘orthhdmd
group of beneficiaries has imp Mo y DO y is
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paying anything more than a per capita charge for its own former employees
and dependents.

Finally, the Second and Sixth Circuit Courts of Appeal have upheld the
Conatitutionality of the Act.
H.R, 1370
H.R. 1370, a bill recently introduced, prop a i n on p;ynont
obligations for s select group of to«edhd hback” ver
there is a cash surplus of 10 percent or more in the Combined Benefit Fund at
the end of any year.

As 8 result of the initial assignments by the Social Security
Administration, responsibility for per capita premiums covering 8% percent of
the beneficiaries in the Combined Fund were assigned to just 25 eompaniel,
mosat of which are very large corporations. Of the ini

beneficiaries under the Act, 186 companies pay loss than $28, 000 per
year and 132 pay less than $10,000 per year.

Under H.R. 1370, 10 of these 2S5 largest i id be d
from paying premiums whenever a cash surplus exist: s in the Combined Benefit
Fund. These 10 companies now contribute more than $42 million annually to
the Combined Fund. These contributions would have to be replaced by funds
substantially derived from other panies’ contributi , or from the Pension
Fund or from pre-payments from the Medicare system. In other words, health
care costs for 19,000 beneficiaries of these 10 large companies would have to
be partially, if not wholly, subsidized by other companies.

A shortfall of $42 million is 25 percent of the pumhun contribution base
of the Fund and is a very serious shortfall that id the prospect of
a deficit in the Fund. Not only can the Combined Benefit Fund not afford to
numthhwdpnmhun,, ts, to do so 1ld be groasly unfair to
the hich 1d be £ d te { to pay, especially those who
are in eompcﬁtlon with many of the same companies who would be relieved of
their obligations.

BCOA is -l.n concerned about the provision in HR 1370 which wounld
L the ius in the Combined Fund on a cash basis, rather than
an accrual basis. As indicated earlier. H.R. 1370 certain ies of
preminm payments whenever there is a cash surplus of 10 percent or more at
the end of a year in the Combined Fund. This measurement of a surplus in the
Fund ignores the 60 to 90-day backlog of claims payable at the end of a given
period. Without the continued premiums from the excused companies to help
pay these backlogged claims, the Fund would immediately face cash flow
difficulties.

If the Social Soenrlty , which ly is well funded, were to
adopt this same app !n hich contributi from ployers and
14 be d in any year after the fund had a 10 percent cash

sm-phu, the System would soon collapse. Yot that is exactly what is being
proposed in H.R. 1370 for the Combined Benefit Fund.

r the Combine d

m:tndrmghnuecnUy,-‘ d an ind dent rial
lysis of the £ ial condition of the Fund. The actuary, Hr Guy King, has
concluded that th‘ cn.runt surplus in the Fund is temporary and not large
from an rial b { , Mr. King projects that the Fund may

be in a defieit position Iry 2003. GAO has subsequently supported Mr. King's
projections.

Subsequent to Mr. King’s lysis, the Federal District Court for the
Northern District of Alabama overturned the initial per capita preminm rate set
by the Department of Health and Human Services. This ruling will result in a
reduction in premiums of as much as 10 percent for all employers who
contribute to the Combined Benefit Fund, and, if upheld on appeal, will further

d the prospects for any fu surpl in the Combined Fund.
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Chairman JOBNSON. I have to go vote, but I wanted you to finish.
It.will take me about 7 minutes and I will recess the Committee
for 7 minutes, but I expect to be back promptly.

Mr. FARRAND. ] have already missed my flight. Fine.

[Recess.]

Chairman JOHNSON. The hearing will reconvene. Some of my
colleagues are on their way, but I think we will proceed without
them and they will join us late.

Mr. Henley.

STATEMENT OF R. PAGE HENLEY, JR., SENIOR VICE
PRESIDENT OF DEVELOPMENT, WESTMORELAND COAL CO.,
PHILADELPHIA, PENNSYLVANIA

Mr. HENLEY. Thank you, Madam Chairman. Recognizing that I
am tail-end Charlie of a long day, I would like to submit my writ-
ten remarks for the record—

Chairman JOHNSON. Your testimony, as everyone else’s, is
included in the permanent record.

Mr. HENLEY. My name is Page Henley. I am senior vice
president of development for Westmoreland Coal Co. Westmoreland
is the Nation’s oldest independent coal company. It began its oper-
ations in 1854 and as you would expect over the years has had
quite a number of employees, many of whom are currently retirees
under the United Mine Workers BCOA agreement.

The other point I would like to make is that Westmoreland,
while a signatory company to the National Coal Wage Agreement
since 1950, is not today a member of the Bituminous Coal
Operators Association. We have in the past been members of
BCOA, but today we negotiate with the United Mine Workers
through a separate organization and agreement.

We are vitally interested in this subject because like the Peabody
group of companies, $3 out of every £4 we paid over a number of
yea(tis went to pay for retirees of companies other than Westmore-
land.

Today, Westmoreland, with approximately 650 hourly workers is
paying for 2,213 former employees who are now retirees of our
company. If you were to quadruple that figure, you would get an
idea of what the 650 employees would have to generate in the way
of income for our company to cover the costs of not only our own
retirees, but the other industry retirees which we were paying for
prior to the passage of the act.

We believe that the act restored what should have been present
all along, and that is an sense of fairness and equity. You have
heard a great deal about fairness today and you have heard from
a number of situations which I would agree with the presenters
create unique hardships. However, there is a process for working
out those hardships, and one of those today, the Buchanan Coal Co.
operation, has apparently received an exemption from the act. The
act is working. I believe that is the proper recourse for those
persons and companies who have had an unfair situation thrust at
them by the act.

What I would like to emphasize is, as Mr. Farrand said, many
of the companies that are complaining about the act are companies
that are still in the coal business, still competing with us, and are
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very glad to have us pay for their retirees. That is a nice thing to
do, and we believe in being beneficent, but we cannot do that
anymore.

As a practical matter, Westmoreland Coal Co. is a company
experiencing significant financial distress. In 1994 Westmoreland
sought protection under chapter 11 of the U.S. Bankruptcy Act to
enable it to be protected from its creditors while it sold a large
property it owned in the State of Kentucky to enable it to pay off
its significant debt.

We have come out of Chapter 11 and are currently in the process
of restructuring the company to be able to continue to compete in
this business. However, with the costs that we are paying through
the combined fund and the other funds, today Westmoreland Coal
Co. is, in effect, being operated to pay health benefits for its
retirees.

We are not here to seek sympathy, but I think it is a point that
not all of the companies that are benefiting from the fairness and
equity which this act reinstituted are companies that are large,
wealthy and owned by a diverse group of owners. Westmoreland is
an American publicly held company.

We would call upon the Committee to carefully examine the act
and the impact of the act on this industry. I think the Committee
and all of the speakers here, regardless of their viewpoint on the
act, have said that we owe the retirees their promised retirement.

The medical program under the act was instituted a number of
years ago when views on medical insurance and medical care for
persons was entirely different than it is today. These men, for the
most part, that are the retirees worked for many companies, built
this industry, made a lot of money for the companies that are cur-
rently paying for their retirees and a lot of companies who are now
complaining about paying for their retirees. There is no question
but that these people and their dependents are due the moneys
they receive. The issue is how in equity and fairness should those
moneys be paid to fund those programs.

We say that this act did restore a proper balance. It says in very
simple terms that if you hired someone to work for you, you were
a signatory to the Bituminous Coal Wage Agreement since 1950,
and you are capable of making those payments, these are your peo-
ple, and you should pay for them. That is all this act really does,
bottom line.

For those companies who are now our competitors to come in and
say that is not fair because for some other reason they have man-
aged to remove themselves from this obligation is really an effort
to achieve a competitive advantage, and this is nothing more than
a standard economic battle. We recognize our obligation to take
care of our employees and we will run our company in such a way
as we will honor that obligation. We just do not think it is fair that
we should be required not only to honor our obligation, but to
honor the obligation of those who have dumped their obligation on
the remaining signatory companies.

Thank you, Madam Chairman. I will be delighted to answer any
questions.

[The prepared statement follows:]
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Statement of R. Page Henley, Jr.
Senior Vice President — Development, Westmoreland Coal Company
June 22, 1995

Before The
US. House of Representatives Committee on Ways and Means

M. chairman and Comenittee memnbers,

Mynmnkh@}hkyirandhmmv&:emcfbcwhmn
Westmoreland Coul Company, the nations oldest independent coal y. In Dx
of 1994 we emerged from Chapeer 11 bankruptcy p dings. Our comp
mmmhmavmxmmkymmmmthe(hmu
proceeding, we also produced coal from mines in West Virginia and Keatucky which we
1o longer own. In fact we were the nation's 24th Iargest coal producer out of hundreds in
1993 prodacing about 1 1.6 miltion tons of coal.

Primarily becsuse of noncompetitive mining costs, in an extvemely competitive
market, we had 0 close our West Virginia mines and soki our Kentucky Criterion mining
operation in Kentucky.

We have been assigned 2, 213 retirees under the Coal Industry Retiree Health
Benefit Act of 1992 (the "Coal Act.”™) Our annual contribution to cover these retirees’
costs is approximately $5,200,000.

‘We understand that there are some companies complaining about the burdens of
the Coal act and that is why you are holding these hearings. The reasous ] am here today
is o tell the Comunitsee that as & financially sirapped coal company, fighting for our very
existeoce, we are extremely concerned about maintaining the equities of the Act as passed
by the Congress in 1992. Our pre-act obligations created a very inequitable dilemma
which contributed to our financial difficylties.

Up until the passage of the Act, Westmoreland like other signatories to the wage
agreement with the UMWA, was not only paying for the benefits of our own coal miner
retirees and their dependents but was paying for other retirees "dumped” by companies far
more capable than we $0 provide contractually promised benefits for their own retirees.
The financial burden of assuming a share of paying for other companies' retirees benefits
wasaslgmﬁmmhdnmwmmnyaamnalum Those who dumped their
bencficiarics on W S’ ies of the 1988 Wage Agrecment now
thﬁewd;cuy»mch:mﬂmsmcewcmiongerhavcmpayforﬂmrfm
retirees’ benefits we have obtained @ “windfalli” This is a ridiculous assertion. In truth the
Act restored the equity which should have been there all along.

T would hope that you would not reburden our compsny in any way by the passage
of such ill-conceived and enfair legistation as that currently before you in the form of HR.
1370 ox other proposals saggested o this or the 103d Congress. For our part, we feel the
Coal Act is working as insended, equitably placing the burden of funding benefits upon all
employers both former and current.

T'm sure there have beea some improper assignments of Hability, but T understand
the appeals peocess is working and over 175 companies have been excused. This is the
proper way for conypanics 10 achieve relief if there are inequities, If there is any relief to
be granted becanse there are surplus furds, then relief should go across the board to all
contributors to the Combined Benefit Fund, not just to those who were forced to own up
to their responsibilities by the Coal Act.

Int closing I would Iike 10 reiterute that the Coal Act restored the proper equity to
the Coal indnstry’s responsibility to care for its retirees. If legislation such as HR. 1370 is
passed this equity will be destroyed and we will revert to the former time whea just a few
companies bore the bueden of many other companies” retirees as well as theirown. We
trust the Commitee will see this campaign 1o pass H.R. 1370 for what it is — & blatant
effort 1o pass their responsibilities to others for their econowmic and cormpetitive advantage.

Thank you.
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Chairman JOHNSON. Thank you for your testimony, and I apolo-
gize that the order of the panels wasn't better. It was before, but
they got switched around.

I welcome back my colleague from Ohio, Mr. Portman. We really
need to get at the issue of promises made because my understand-
ing is that only the companies that signed the 1978 agreement and
following agreements committed themselves to what is called the
evergreen provision and we did have someone on the record today
read from the contract that they had signed which made it very
clear that, as most labor contracts, the obligation was for the life
of the contract.

In 1978, when you adopted a contract with an evergreen clause,
you did something different; we are obliged to pay this whether
these people worked for us, whether we are in business, no matter
what happens. I consider that one kind of promise. I think one of
the problems is that the promise wasn’t the same all along the line.
All of you have said that it is not true, so let’s hear it.

Mr. TRUMKA. I guess I will go first. That was considered at great
length, and the same argument was made to the Dole Commission
appointed by Secretary of Labor Elizabeth Dole under the Bush
administration.

Chairman JOHNSON. Weren't the 1978 agreements the first
agreements to conclude the evergreen clause?

Mr. TRUMKA, Madam Chairman, the evergreen clause is not the
only promise that was made. Back in 1950 miners were told this
and this is what the Dole Commission found as a matter of fact,
that when they retired, they would get two things, a pension and
health care for life. They took reduced pensions since 1950 in order
to help pay for that health care. That is what the conclusions of
the Dole Commission were, as a matter of fact.

Chairman JOHNSON. But at the time that that agreement was
made, there was a pool that employers paid into. When they got
out of the business they paid up and left. So, on both sides it was
a different agreement. When it was put in writing in 1978 and pro-
visions were made in writing for long-term obligations, there was
also a long-term commitment of funding.

The preceding agreement—I agree with you miners had a right
since that seemed to be, even though it wasn’t in the contract, but
companies also had a right to believe that their obligations could
be fulfilled if they left by paying up on their own people and the
successor company, whoever hired them. I guess I am saying that
the obligation pre-1978 was in fact different from the obligation of
post-1978 although I hear what you are saying about the expecta-
tion.

Mr. TRUMKA. The expectations are absolutely clear. Everybody
agrees, I think even the people that say they want out of the reach-
back provision would agree that the expectations were clear, that
miners were led to believe in contract, in word and in deed that
when they retired they would get two things; a pension and health
care for life.

In 1978, a new clause was instituted. Some of the people that
testified here today, regardless of this act, were post 1978 signato-
ries. Pittston, for one, has been judged to owe an evergreen obliga-
tion. That is the clause you are talking. Nonetheless—I am speak-
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ing from the beneficiaries’ point of view. They were promised two
things, health care and pensions. They took lower pensions so that
they could have health care.

Chairman JOHNSON. Thank you.

Mzr. Farrand.

Mr. FARRAND. I would respond very simply that there have been
at least two court decisions which affirmed that a promise of bene-
fits was made. What they did not do is affirm a method of paying
for those promises and the obligation to provide benefits was there,
the obligation to pay for them went from contract to contract.

I might point out that even the BCOA companies, who did live
up to those obligations, had a legal right after expiration of the
1988 agreement to say, I am sorry; we are not going to do this
anymore. We did not. We found another way to do it, and we are
paying for our obligations and retirees and for the orphans with
moneys we previously put into the pension trust.

Chairman JOHNSON. Mr. Farrand, I found your comments on the
chart very useful.

Mr. FARRAND. Thank you.

Chairman JOHNSON. Also in our background materials there is
the information that absent the provisions of the 1992 coal act, the
1988 signatory companies would have been paying essentially 100
percent of the expenses of the retiree health benefits fund.

In contrast, during fiscal year 1995 the premiums paid by the
1988 signatory operators are expected to contribute approximately
38 percent of the income of the combined fund. Premiums paid by
reach-back companies will account for approximately 24 percent
and a transfer from the pension fund about 32 percent and invest-
ment income from accumulated assets 6 percent. This agreement
did give the operating coal companies extraordinary relief. It went
from 100 percent liability down to 38 percent.

Mr. FARRAND. Madam Chairman, I beg to disagree. We did not
have to provide any benefits after the 1988 agreement expired. The
relief we got was not from the obligations that we owed our own
retirees or their dependents. The relief we got was an implied obli-
gation that existed from the 1988 agreement to pay for somebody
else’s retirees.

If anybody had relief, it was the reach-back companies that
dumped their retirees into the funds that we were subsidizing. We
were in effect subsidizing our competition and we couldn’t afford to
do that anymore and that is why we came to Congress.

Chairman JOHNSON. And your sense of outrage at having to pay
for employees that were not yours is parallel to the outrage we
heard on the earlier panels, companies having to pay for employees
that were not theirs.

Mr. FARRAND. There is a fundamental difference, if I might. The
obligation for a lot of those people, and there may be individual
cases which are erroneous. In fact, I think the SSA has already re-
lieved 175 companies of their obligation that they were erroneously
assigned beneficiaries.

I am sure each case differs and I have some familiarity with
some, but I do not pretend to be an expert. But there is a dif-
ference; that is, that those companies or most of them had either
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predecessors or subsidiaries that signed an agreement that had the
promise in it, to put it in simple terms.

Chairman JOHNSON. That is where we get into muddy water. A
lot of those companies did not sign agreements. There was an
assumption, but later on there were agreements that were clear.
Before the agreements were only based on the environment in
which we were all operating.

Mr. FARRAND. Our industry has a long history of having compa-
nies go in and out of business or be traded or sold or whatever. We
have a phrase in our industry called legacy costs. If you acquire
something you better be damned certain what those legacy costs
are.

Legacy costs by definition in our industry are retiree health care,
retiree pension obligations and post mine reclamation obligations.
Some of those companies had those obligations, but may not have
been aware of it. They acquired those obligations either in the pur-
chase of other companies or they had them in the contract which
they signed, but did not really understand.

Chairman JOHNSON. Mr. Hancock would like to join in this.

Mr. HANCOCK. You are talking about legacy costs. In 1990, how
would anybody have been able to predict the legacy costs that they
are involved in now? In 1991, how would any legal advisor or
financial advisor have been able to predict the legacy costs of the
employee benefit plan of this company that you might be buying?

Mr. FARRAND. I am not certain I understand your question.

Mr. HANCOCK. You say when you buy a company, an obligation
of the buyer is to look at the legacy costs. How could anybody prior
to the passage of the coal act be able to predict the legacy costs?

Mr. FARRAND. The act was designed, Congressman, to assign
beneficiaries—

Mr. HANCOCK. I understand. I am saying that if I had wanted
to buy a coal company in 1990 or a company that was no longer
in the coal business, but had at one time been in the coal business,
how could I possibly have predicted or analyzed or determined any
potential unfunded liability of the legacy costs of a pension plan
and health plan on a law that did not even exist?

Mr. FARRAND. Well, there were contracts that existed that people
signed and they had clauses in them that had at least an implied
obligation. The fact that Congress changed the definition of that
obligation they could not have anticipated, and to that extent I
agree with you.

The fact is that those companies did sign agreements. Many of
them who appeared today signed agreements that had an ever-
green clause in them. Certainly, the court decisions, if they had
any connection with the coal industry, they knew what the court
decisions were that said the promise had been made as far back as
1950 and there was an obligation there.

Mr. HANCOCK. This is for Mr. Trumka. In correspondence to the
Congress you have suggested that you think relief for some small
businesses may be necessary. If the coal act has resulted in eco-
nomic problems for these companies, then wouldn’t a comprehen-
sive review of the coal act be reasonable, not just a quick fix for
a few businesses?
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Mr. TRUMKA. First of all, I think we have to give the act a chance
to work and let things start to settle down. It has only been there
18 months. You have just seen and heard testimony today how it
is working.

I believe that if we let it work for awhile and we find out that
there are companies that are truly going to be jeopardized, and not
the claim of it, but come in and talk about it, that they are going
to be jeopardized, if that is the case, we would be interested in
looking at a way to help them solve that problem, because it
doesn’t do us any good to say to a company your out of business.

We would be better off saying if you cannot afford to do a full
loaf, then you should perhaps give a part of a loaf. We would all
be better off. I think we need to let the act work to see if it can
sift out. You talked about legal bills today. There is a lot of them,
all because they challenged the constitutionality of this act, all of
which they have lost. There have been a number of challenges
about assignments, some successful, some not, but the act is start-
ing to work.

What we cannot do without jeopardizing the health care that
these people were promised, and they were promised this and they
believed the promise, and we gave up pensions in order to keep the
health care. We gave, $210 million of our pension money went into
this very fund. That is how the orphans, the people without any-
body out there, their last company is gone, that is how they are
getting health care, from our pension money. So, one more time we
are giving it.

Before you say take the surplus out of this thing, let it act, and
we made a commitment that if there are companies jeopardized by
this—not a company that is making millions of dollars and this
would be nice to get rid of so that he or another company has to
pay for their pensioners and that is what they are asking us to do,
but a company that is genuinely jeopardized, we would be in favor
of helping them.

Mr. HaNcOCK. 1 understand you are—in fact, you said several
times that the pensioners were promised health care for life and
also a pension for life. As you know, we have had some problems
there and that is why we had the Pension Benefit Guarantee Corp.,
because some were improperly funded.

Mr. TRUMKA. That is correct.

Mr. Hancock. It would appear to me that when you promise
somebody health care for life that you ought to fund it at that time
instead of future funding. We also, in 1964-65 when we passed
Medicare, promised basically certain minimum standards of health
care for life. They were not told that they were going to have to
start paying premiums for it later on.

My question is, we are in a different time now and we want to
save the system. In fact, even Medicaid now, they are talking about
controling costs, that you need to have some type of beneficiary
contribution.

The President’s plan even said that the only way we are going
to get it under control is if the beneficiary has some type of finan-
cial investment in it. Have you considered anything like that?

Mr. TRUMKA. Sure. Let me tell you something you may not know.
We are pretty proud of this. This group of beneficiaries, we have
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a cost-containment program. We were the first ones to do HMOs
in the fifties with the funds. Our costs are lower per beneficiary
than Medicare are. So, we are doing our part.

When you talked about why we do not fund health care plans,
Congress has made it impossible for a company to fund them
because if you go beyond this year’s current expenses you cannot
deduct it. I tried to get them to do that and I negotiated with them
three or four times and I said we got to start funding them. They
said are you crazy? I cannot deduct it. That makes good business
sense, and I guess they convinced me of that.

The other thing, in 1978 our pension funds were very under-
funded. In fact, there was a chance at that time that they were
going to go belly up. And these companies, the companies that were
signatory, actually accelerated the pension funds from 1978 until
roughly, 1990, 1992, and we fully funded those plans.

Guess what, a lot of those companies that sat here today and
promised their pensioners pensions did not pay a cent to fund those
pensions. These guys did. They stayed with it, paid an accelerated
amount to fund the pensions that the previous companies had
promised but not paid for.

Mr. HaNCOCK. One of the things that we are looking at in the
tax bill is a modified form of funding of medical care for individ-
uals, which is called the medisave account. I hope we are able to
get that done.

Mr. TRUMKA. I hope we can work with you on that.

Mr. FARRAND. May I add an addendum? I am sure he is unaccus-
tomed to having me agree with him, but I am going to agree with
him in two respects.

One, I would associate ourselves with his remark that we are
willing to work with the Committee to address some ways in which
small companies that are financially unable to meet their premium
obligations can be dealt with, as long as there is the basic principle
that wherever they are capable, the former employers ought to be
responsible for their own retirees.

Having said that, I want to address one thing in H.R. 1370 that
you reminded me of just now. That bill in simple terms, as I under-
stand it, would relieve the reach-back companies of premium obli-
gations whenever there is a cash surplus in the benefit fund
exceeding 10 percent of the annual claims against the fund. That
is a real problem.

There is a backlog of payment streams, of payment requirements
and claims, maybe 60 to 90 days. If you cut off the cash or cut off
a large portion of the premiums due starting in January because
there happened to be a 10 percent cash overhang from the previous
year, that fund will be certainly in cash flow difficulties if not in
deficit in very short order.

The analogy I would think of is if you have a Social Security
trust fund now and it is over funded, if you excuse the employers
and employees of the country of contributions to the Social Security
trust fund because there happened to be a temporary cash surplus
in the account, I think you would have to agree that it would go
belly up in a hurry and that is the same thing that is in your bill.
That is why we are concerned that once you open that door, once
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you reduce the payment stream the fund may slip into a deficit
quickly.

There is a court case out there that says the premium levy is too
high. That needs to be addressed. There may be assignments out
there that are erroneous, but that is being addressed within the
mechanism of the act and I do not believe it needs to be corrected
by statute.

Mr. Hancock. Thank you.

Chairman JOHNSON. Mr. Portman.

Mr. PORTMAN. I thank the Chair and appreciate the testimony.
I did get to hear from Mr. Trumka before I left. I was intrigued
by your comments on small business relief. I was happy to hear
your response to earlier questions on that by, Mr. Hancock.

Just a brief comment. We were talking earlier about the constitu-
tional challenges. You indicated that, yes, many of these compa-
nies, smaller and midsized in particular, have expended what
would seem to be an enormous amount for legal and accounting
fees and that their challenges had been unsuccessful. We have the
recent Unity Real Estate case.

I understand that goes more to a takings issue than to a due
process claim. That case would only, as I read the summary,
confirm what we have learned today, which is that there are com-
panies who are in a situation where application of the 1992 act is
patently unfair. Are you familiar with that case?

Mr. TRUMKA. Not with that specific case, no.

Mr. PORTMAN. I think it was June of this year or maybe late
May, but it was, in essence, saying that this was more an appro-
priation than a public program concerned with employee benefits,
the 1992 Act. I think there is some evidence that, to me, is
consistent with what we have heard today that there are certain
companies that find themselves in a very unfair situation.

I earlier commented on the super reach-back companies, and I do
think they are in an unusual situation. Mr. Farrand talked about
the fact that every company situation is different. I am sure it is.
And every commitment is different whether in writing or other-
wise, but I think the 1978 timeline is a difference with a distinction
or a distinction with a difference, or both.

I think we have to be careful about just saying companies that
cannot afford to pay or small companies might be deemed to get
some relief, which I agree with, but we need to look at the fairness
and do this in a principled way. I see super reach-back companies
as b‘;aing in a different situation. Do you have any comment on
that?

Mr. TRUMKA. I do indeed. First of all, what I would say is there
is a number of—in the coal industry there are a number of situa-
tions where we have current companies that are paying for the
past sins of some of the companies that were in front of us today,
the Abandoned Mine Reclamation Act, for instance.

Whenever a company went out of business before they just left
the mine there; we have to reclaim that. Whenever we had compa-
nies that had their employees incur black lung and we decided to
compensate for that, those people were gone and we had these
companies that are ultimately paying through a black lung tax.
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Some of the unfairness, 1 guess, is on both sides, and let me tell
you what we face going into the negotiations. We had companies
that were still in business that were really trying to be honorable
and live up to the promises that they made and they were paying
$3 for somebody else’s pensioners for $1 of their own pensioners.

They said to us, and they weren’t posturing; they said, we cannot
do it anymore. We cannot continue to pay because things keep
shrinking smaller and smaller. And they tried to address that
specifically in 1978, and with the Evergreen clause. It was called
the Last Man’s Club. They wanted everybody to know that there
wouldn’t be a last man. But we still kept getting more of a last
man around.

The 1950 figure came about with negotiations with the White
House, and the 1950 figure, whenever they decided that they did
not want an industry tax actually came from the White House
negotiators, the Bush administration negotiators. They realized we
had to have a certain amount of money and if you weren’t going
to have a tax across the industry like you did with the abandoned
mine lands or the black lung tax, you had to have a funding
stream.

He pays for every single one of his pensioners plus he pays a big
share for the orphans in addition to his own. He has never gotten
a break on that. The only way that we could have got the funding
stream necessary was for them to reach back, and that was, as 1|
recall, a proposal from the White House negotiators.

Mr. PORTMAN. Even the Bush White House wasn’t perfect, right?
I understand that context. I think we could talk all day about the
history of that, how it evolved, whether it was a reasonable pro-
posal or not or whether it was put forth as a reasonable proposal
in terms of super reach-back or whether anybody thought that it
would ever be enacted.

What I come back to is I think it is worth backing up and taking
a look comprehensively at the 1992 act and how it applies to
various companies. I do see a distinction between those who were
part of the Evergreen process in 1978 and those who were not.

You look at individual circumstances and it is not being applied
fairly. At the same time, I will agree that based on the testimony
I heard earlier today, the degree to which there is going to be a
surplus has yet to be seen. I think that is an honest evaluation.
I do not think anybody can pinpoint what that number will be or
that there will be a significant surplus. I hope I am wrong and I
think it would depend on external factors such as the new capita-
tion plan.

Mr. TRUMKA. I hope you are wrong, too.

Mr. PORT™MAN. I do think we need to look at the whole thing. 1
am encouraged by your statement on small business and would
encourage you to work with us to look at the whole situation and
try to come up with something that is fair, particularly as it relates
to those companies who were not in the coal business at the crucial
time in 1978, weren’t part of that agreement, were not part of the
Evergreen clause.

Although I have many questions, Madam Chair, my red light is
on and I yield back.
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Chairman JOHNSON. There is one other area that I think we
need to pursue. Do the participating companies or the union—does
anyone exercise any oversight over this fund and the medical
expenditures?

Mr. TRUMKA. Yes. There is a number of people that exercise over-
sight over it. The companies do because they want to keep costs as
low as they can. We do because we want to keep medical benefits.
Under this fund we are on a locked formula, so costs cannot go out
of sight without us losing the benefits. In addition, you have Social
Security and DOL.

Chairman JOHNSON. Perhaps one of you could explain why when
prescription drugs are such a large part of your expenses you have
only this year adopted a protocol to help manage those benefits. It
seems to me that would have been done 1, 2 or 3 years ago.

Mr. TRUMKA. It was done several years ago. In the sixties we had
mail-order drugs that were mailed out from the funds. Those pro-
grams ultimately went by the wayside. There are a lot of prescrip-
‘aions because this population is so old they are on maintenance

rugs.

We have, as far back as 1978, begun doing cost-containment with
those health care costs. If you look at them, this group of bene-
ficiaries, despite their age being older than the Medicare popu-
lation, does better than Medicare does.

Chairman JOHNSON. Why, if that is the case, and 90 percent are
Medicare folks and you are getting a capitated Medicare payment
and they cost less than Medicare, why are you having trouble
paying for this?

Mr. TRUMKA. Here is why. Because Medicare CPI does not use
utilization.

Chairman JOHNSON. That is the complaint—

Mr. TRUMKA. It gives you a cost increase for cost, but this group
because of their age, and the actuaries talked about this today, I
believe; this group has a much greater utilization because of their
age. Because of utilization, even though they do better at the cost,
the utilization is higher. That is why the medical CPI, as it is
predicated being paid to them, will not cover this group, long term
costs even if, as we are currently doing, we do better.

Chairman JOHNSON. We need a better explanation of the figures
we have showing. What percentage of outlays are covered by
Medicare reimbursements, because it is 50 percent one year and 47
percent another year. If you have 90 percent Medicare recipients,
you ought to be able to do better than that. Even if Medicare is
under reimbursing, it is not under reimbursing 50 percent. It is
just—I do not know what the explanation is. I just want to make
sure that it is clear that we need better information about the gov-
ernance of the medical expenses and of this fund as we move
forward.

I also want to get back to Mr. Farrand’s comment that you want
to stay with the principle of people paying for their own employees.
You know, in 1988, some companies chose to satisfy by a with-
drawal liability provision that was supposed to provide them with
freedom in a sense by making a substantial settlement when they
left the fund. .
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Those companies, in a sense, are now paying a second time. I
just point that out because I find very disturbing the inequities
that this law has imposed on many employers, and I find it
disturbing to see employers who are only distantly related to coal
production contributing to richer benefits for others than they are
contributing for their own employees.

I see this from the point of view of a policymaker who watches
these issues across our society, and just as in the pension area
where companies went bankrupt, the government picks up those
costs through the Pension Benefit Guarantee Fund, but we do not
pick up whatever was negotiated. We pick up a minimum cost. The
fact that from the 1988 agreement to the 1992 law there wasn't
any renegotiation of benefits, which has gone across every industry
throughout our society, there wasn’t any change in the extraor-
dinary definition of dependents or perhaps any look at the benefits.
That is concerning to me.

Mr. TRUMKA. I am concerned about a lot of things. First, your
question about the reimbursement rate not paying for Medicare
drug costs. If you give it to me, I will be glad to answer it.

Second, if you show me the companies that have paid for it and
you think this will be a double payment because they withdrew
from the funds and paid for the amount of their health care, I will
be happy to answer that as well.

And third, I hope you are not suggesting by your statements that
these people do not deserve the benefits they receive. They get pen-
sions of under $200 a month. They gave up pensions to get this
level of benefits and then $210 million was taken out of their pen-
sion funds to pay for the orphans. They could have received in-
creased pensions. Now, they are too old to go back and strike the
deal again.

This deal was they would get this level of benefits and this level
of pension and not one of them has said they want anything better
than the deal. They just want the deal. Those benefits have been
examined by the Dole Commission and found to be fair when you
combine them with the pension that they get.

My dad and mother happen to be recipients of those benefits,
that pension and that health care, and their employer, LTV,
dumped them after my dad worked 44 years for that company,
dumped them and said, too bad; you are not going to get health
care. It nearly killed my dad. And like my dad, there are thousands
of them out there.

I hope you are not suggesting by this that the benefits they get
are underserving, because they earned every one of them.

Chairman JOHNSON. We are certainly conscious of the impor-
tance of health benefits to retirees and that this industry has man-
aged the health benefits differently than other industries because
of the health exposure in this industry, which is different than in
most industries.

I just think it is important to recognize that in this particular
area under this particular law the issue of fairness is really dif-
ficult, and we have reached a point where I think we do have to
look at what is happening to some of those that were affected in
a way that, frankly, no other law has ever affected people in our
society.
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Under no other law has government come back 20 years later
and said while it used to be this way, now it is that way. The only
other parallel I can think of is Superfund and holding people retro-
actively liable for things that were perfectly legal and actions that
they took that they thought were complete. We are having a lot of
trouble with that.

I think this all deserves a careful review. We certainly are sen-
sitive to the needs of the people involved, but we are going to be
looking and seeing what we can find, how we can alleviate some
of the gross injustices that this law has imposed on some compa-
nies. That is where I am starting. I am not starting with any con-
clusions, but I think the questions are significant.

Mr. Farrand.

Mr. FARRAND. Thank you. As the Committee proceeds in this
manner, I would ask you to keep the concept of fairness in context.
It is a relative term. I go back to the dilemma that I outlined ear-
lier. You had some not very happy choices.

Either you could let this fund go bankrupt and in effect deny the
benefits to the people who were promised them and that will be ex-
tremely unfair. You could impose the costs of this fund across the
entire industry, including companies that never had any connection
wri&'h the national UMWA agreement, and that was perceived to be
unfair.

You could impose these costs on a shared basis across all the
signatories past and present and that was deemed to be difficult
to do because it did not determine how you would precisely appor-
tion the share of costs. Or you could go back to the principle we
mentioned earlier, which is, the companies that made the promise
should pay. I am not suggesting in each case that is fair in an ab-
solute context, but I would ask you to keep in mind the relative
context.

Mr. HENLEY. I wanted to add that the fairness, as Mr. Farrand
said, cuts both ways, and there is a fairness issue in companies like
ours being required to pay for other people’s retirees, and what I
have tried to reiterate in my remarks is that this act restores a
good old American custom of taking care of your own, and these
men who worked and made these companies, in many ways, what
they are today are people that are owed something this act has re-
stored that equity and that balance.

While you have heard many cases that it may be unfair for being
brought in, to cast this act out, then, will recreate what was, in
fact, an ever-increasing unfair burden on other companies. So, it is
a very difficult balancing act that you are about. I fully agree.

Chairman JOHNSON. I thank you for your testimony and for your
patience throughout the day. I thank my two colleagues who hung
in here with me for most of the day.

The hearing is adjourned.

{Whereupon, at 4:25 p.m., the hearing was adjourned.]

[Submissions for the record follow:]
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STATEMENT OF THE ASSOCIATION OF BITUMINOUS CONTRACTORS, INC.
before the
SUBCOMMITTEE ON OVERSIGHT OF THE COMMITTEE ON WAYS AND MEANS
on the

COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992

The Association of Bituminous Contractors, Inc. (“ABC")
submits the following statement to the Subcommittee on Oversight of
the Committee on Ways and Means, to be included as part of the
printed record of the June 22, 1995, Oversight Hearing on the Coal
Industry Retiree Health Benefit Act of 1992 ("Coal Act¥).

ABC is an association of approximately 100 construction
companies which perform construction work for coal conpany
customers. ABC members are small and medium~sized independent
construction contractors. ABC members are not coal mining
companies, and do not mine coal. Unlike coal companies which
perform work under the National Bituminous Coal Wage Agreement, ABC
members are covered under a separate collective bargaining
agreement with the United Mine Workers of America known as the
National Coal Mine Construction Agreement. ABC and the UMWA have
negotiated a series of such agreements beginning in 1968.  Under
the National Coal Mine Construction Agreement, retired UMWA
construction workers are provided health and other benefits from a
separate multiemployer plan known as the 1978 Retired Construction
Workers Benefit Trust. These benefits are funded by contnbutmns
from employers signatory to the Construction Agreement.

Congress enacted the Coal Act believing that certain coal
mining companies had "dumped®™ their retirees into the old UMWA
Benefit Funds (known as the 1950 and 1974 Benefit Funds) and that
the only way to make the Benefit Funds solvent was to “reach back"
to pre-1988 Coal Wage Agreement signatories for contributions. In
formulating the “reachback” definitions to accomplish this goal,
Congress inadvertently used language that has been interpreted to
bring construction contractors, members of ABC and other employers
signatory to the National Coal Mine Construction Agreement, within
the scope of the Coal Act. No one in Congress or elsewhere ever
expressed the belief that construction contractors were intended
to be targets of the Coal Act. Nonetheless, since October 1993,
the federal agency charged with assigning UMWA retirees to their
former employers (previously the Secretary of Health and Human
Services and now the Commissioner of Social Security) has been
pursuing ABC members for contributions under the Act.

ABC submits that the Coal Act should be amended to clarify
that assignments of beneficiaries cannot be made to employers on
the basis that they were signatory to the National Coal Mine
Construction Agreement. This can be accomplished by amending the
definition of "wage agreement"” under the Act to specifically
exclude the National Coal Mine Construction Agreement in the same
manner that the definition of "“wage agreement® specifically
includes the National Bituminous Coal Wage Agreement. This
amendment is required for the following reasons:

ABC members and their employees are not part of the coal
industry to which the "reachback® provisions of the Coal Act were
aimed. Rather, ABC members are part of the construction industry.
They work under an agreement with the United Mine Workers of
America only when they perform construction work for union coal
companies.

ABC and the UMWA have successfully negotiated collective
bargaining agreements with health and pension plans to take care of
retired UMWA construction workers. The most recent agreement went
into effect on February 11, 1995, and requires signatory
contractors to make contributions to the 1978 Retired Construction
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Workers Benefit Trust to fund health benefits for construction
worker retirees. h

Although a handful of beneficiaries of what was formerly the
UMWA 1950 Benefit Plan at one time had some measure of employment
with ABC members, the inclusion of these individuals in the 1950
Fund was the result of the UMWA’s desire to provide them benefits
from the 1950 Fund. With the concurrence of both the UMWA and the
BCOA, whose trustees controlled the 1950 Fund, these individuals
were provided benefits from the 1950 Fund without any expectation
of contributions from ABC members. Therefore, whatever funding
difficulties the 1950 Fund ultimately experienced can in no way be
attributed to ABC member companies, The concept of "reachback”
simply does not apply to construction contractors who did not have
any obligation to make contributions in the first place. It is not
only unreasonable but totally irrational and arbitrary to hold
construction contractors liable for a problem they did not create.

The assignment of Combined Fund beneficiaries to construction
contractors unfairly burdens ABC members who have fully provided
for the health benefits of their UMWA construction worker retirees,
and who have lived up to all their obligations under the National
Coal Mine Construction Agreement. Even though the number of
Combined Fund beneficiaries assigned to construction companies is
small in the ovarall scheme of the Act (less than 100), it creates
an unfair, unreasonable and intolerable burden on those contractors
who are required to subsidize another industry’s problem.

The inequities being inflicted on construction contractors can
and should be eliminated by amending the Coal Act to exclude the
National Coal Mine Construction Agreement from the definition of
*wage agreement" as that term is used under the Coal Act. Because
the number of beneficiaries assigned to construction contractors is
80 small, such amendment will not significantly affect the current
or future financial status of the Combined Fund.

Respectfully submitted,

ASSOCIATION OF BITUMINOUS
CONTRACTORS, INC.
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Record Statement by
SMALL NON-COAL PRODUCING COMPANIES AGAINST THE
REACHBACK TAX
Submitted to the
SUBCOMMITTEE ON OVERSIGHT
COMMITTEE ON WAYS AND MEANS

Hearing on Coal Industry Retiree Health Benefit Act of 1992
June 22, 1995

This written statement for the printed record of the public hearing on the
Coal Industry Retiree Health Benefit Act of 1992 is being submitted on behaif of
smali, non-coal producing cc ies, whose exi and the lives of whose owners
and employees, have been drasucally affected by the reachback provisions of the Act.
The statement is submitted by representatives who have obtained the consent of over
75 companies to express the views of small, non-coal producers under the title,
*“Small Non-Coal Producing Companies Against the Reachback Tax.”

“Small Non-Coal Producing Companies Against the Reachback Tax” is not
an officially organized or incorporated entity. It is the name given to a class of
companies {a) who are small, most having gross annual revenues less than $25
million; (b) who are reachback and super reachback companies, none having
signed the 1988 UMWA-BCOA Wage Agr or a
(c) who ceased coal mining operations before February 1, 1988 (d) who
fulfilled all obligations to the last UMWA-BCOA Wage Agreement to which
they were signatory; and () who, by virtue of their small size, are drastically
impacted by the financial burden imposed upon them by the reachback provisions
of the Act.

Many of the companies who share the views expressed herein could not
afford to hire, for one day, the legal staff and lobbyists on which the large 1988
signatory and reachback companies have expended millions in attempting to shift
the cost of UMWA retiree health benefits, which prior to the Act were governed
solely by private contract. The position of these small companies needs to be

expressed and, more importantly, needs to be heard.

These small companies had no opportunity to participate in any of the
di ions or iations that led to passage of the Act. Many did not even
know about the Act until they recewed notice that they were expected to pay
premiums for beneficiaries of benefit plans into which they had made all required
contributions, and which were solvent when they left the coal business.

These small compani t be d of “dumping” retirees. Most
were small operators who were forced out of coal mining by large operators, whose
capital allowed them to develop large mines with lower production costs, and whose
coal pricing tactics left small operators little choice but to cease operations. The
reduction in smail and medium-sized mines is evident from Table VI. Trends and
Number of Mines by Size (Mine Production Range) on page 74 of the Committee
Print, “Development and Implementation of the Coal Industry Retiree Health Benefit
Act of 1992" dated June 22, 1995 (hereinafter “Committee Print™).

These compamcs, though small in size, represent the largest group m
ber of d by the Act. - According to the Committee Priit,

as of March 31, 1995 257 reachback companies are responsible for premiums for
assigned bencﬁcmnes Of this group, our information indicates that only 103 are
actually paying premiums, of which more than half are believed to be small,
non-producing companies. The remaining 154 reachback companies are paying
nothing, largely because they cannot afford to. Some of these companies have
filed bankruptcy. Some are engaged in litigation. All run the risk of crippling fines
and penalties under the Act, mainly because they have no other choice.




168

These small companies, which have now been assessed unexpected
premiums under the Act, did not run from their mine operation obligations.
They survived. They met reclamation and envi I obligations, preventing
these from being dumped on state agencies or the Abandoned Mine Lands Fund.
They met Workers’ Compensation and Federal Black Lung obligations. Some even
moved into new industries, creating jobs, paying wages and taxes. They should be
applauded, but instead, Congress rewarded them with the reachback provisions of
the Act, imposing totally pected and unforeseeable obligations for retiree heaith
care which, by private contract and court decision, had never before been their
obligation.

These small, non-coal producing companies now come forward as the group
which most closely embodies Congressman Pickle’s warning,

“Let me also warn my colleagues, you have not heard
the last of this issue. We have no idea who all these
companies are. There will now be a rush to track them
down and tell them that they will have to pay miflions of
dollars a year into this health plan over which they have
no control. Some will be forced into bankruptcy, others
will be forced to lay off workers. And they will blame
you and me, and they will be right. So plan today what
you will tell them, it won’t be easy.” Remarks of
Congressman J. J. Pickle, Before the House Ways and
Means Commitee, Ociober 5, 1992.

These small companies, which no longer produce coal and which did not sign
the 1988 Agreement, now seek a fair response. We played by the rules, We met our
responsibilities. Why should we pay the penalty while other companies reap substan-
tial benefit from the Act? As the Committee staff has reported:

“Absent the provisions of the 1992 Coal Act, the 1988 signa-
tory companies would have been paying essentially 100% of
the expenses of the UMWA Retiree Health Benefit Funds.

In' contrast, during fiscal year 1995, the premiums paid by the
1988 signatory operators are expected to contribute approxi-
mately 38% of the income of the Combined Fund. Premiums
paid by the reachback companies will for approxi-
mately 24%, the transfer from the UMWA 1950 Pension
Fund 32%, and investment income on the accumulated

assets of the Fund 6%.”  Commiltee Print at page 34.

The small, non-coal produci hback ¢ ies appeal to the members
of this Subcommittee for legislation which will address the devastating impact of
the Act upon them. H.R. 1370 is not such legistation, and Small Non-Coal
Producing Comipanies Against the Reachback Tax _oppose it. HAR. 1370
does not solve any problems for small reachback c As indi
prevnously, many are not paying premlums HR. 1370 does not relieve any of these
companies from liability for p fines or penalties - they remain subject to

{lection efforts for premi due since October 1, 1993, and further subject to
litigation costs and exp for cc ing premi

More importantly, HR. 1370 will use up the surplus which has developed in
the Combined Fund, eliminating one possible source of funding relief for small
panies. The beneficiaries of H.R. 1370 are the large reachback companies, many
of whom are still producing coal and would be responsible for payments for retiree
health benefits undex the Evergreen litigation. H.R. 1370 merely adds injustice upon
injustice by relieving producing companies who, absent the Act, would otherwise be
Imble for retiree health care under the Evergreen clause.
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Small Non-Coal Producing Companies Against the Reachback Tax urge that
H.R. 1370 be withdrawn and be replaced by legislation which, at a minimum, gives
meaningful reliefto small, non-coal producing reachback compmm dra.sually
impacted by the Act. Inoral testi before the Sub
of the BCOA and the UMWA expressed support for such legislation. Moreover,
representatives of our group have met with Senator Rockefeller, the principal
sponsor of the Act, and he has expressed a willingness to entertain amendments to

the Act which relieve small companies of y burdens so long as relief does
not jeopardize retiree benefits.

Relief for small companies is not an expensive proposition. Small Non-Coal
Producing Companies Against the Reachback Tax esti that of the $47,900,000
in annual premiums now being pmd by all reachback compames, only 35 milfion is
being paid by small, non-coal p ies. Witha surplus in

the Fund in excess of $100 mllhon, rellef of $5 mﬂllon nnnually is a relatively
small amount, but it will go a long way towards relieving the desperate situation the
Act has created for many small companies.

We urge the bers of the Subcommittee to ider legislative alterna-
tives to H.R. 1370, and to meet with other interested Congressmen on both sides of
the aisle to discuss alteratives which will not again leave small, non-coal producing
companies and their employees stranded behind all other interest groups.

We appreciate the opportunity to present this written statement and would
welcome the opportunity to meet with and respond to inquiry from any member or
staff person cc ing the herein or possible alternative legisiation.

SmaIlNan-CoalmeducingC wpanies Against the Reachback Tax

18

C. L. Christian, Il Richard Weinzerl
Imperiat Colliery Company Barnes & Tucker Company
James Bailes,

Esq.
West Virginia Reachback Coalition, Inc.
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STATEMENT SUBMITTED BY RICHARD D. RIVERS
VICE PRESIDENT
BERWIND CORPORATION OF PHILADELPHIA
BEFORE OVERSIGHT SUBCOMMITTEE
HOUSE WAYS & MEANS COMMITTEE
June 22, 1995

Madam Chairwoman, I am Richard D. Rivers, Vice President of the
Berwind Corporation of Philadelphia, Pennsylvania.

The purpose of my testimony is to endorse subcommittee action on H.R.
1370 as a first step in rectifying a grievous wrong that was inflicted upon certain
"Super Reachback" companies during consideration of the Coal Industry Retiree
Health Benefit Act of 1992.

[ would like to briefly outline why I believe these companies in general, and
Berwind in particular, should be totally exempt from the Coal Act:

A, History and Purpose of the Coal Act.

1. The purpose of the Coal Act was to work a "bail out" of two health
benefit plans for UMWA retirees. The two plans were created in
1974 by the UMWA and the coal companies that were BCOA
members at that time.

2. The Coal Act in effect merged the two benefit plans created in 1974
into a new Combined Benefit Fund and then required not just the
signatories to the 1974 and later contracts with the UMWA, but any
company which had signed a contract gince 1950 to make
contributions to the Combined Fund.

3. Because the 1974 plans were perceived to be in dire and immediate
financial distress, portions of the Coal Act were hastily drafted and
adopted without a hearing and with scarcely any discussion.

4, As a result, the Coal Act imposed, almost inadvertently, substantial
liabilities on "super reachback" companies such as Berwind -- i.e.,
companies which ended their relationship with the UMWA and the
BCOA before the 1974 benefit plans were even created.

B. Induding the "Super Reachbacks” was Almost Unintentional.

The Coal Act's "super reachback" to companies that had gone out of the coal
mining business prior to the 1974 NBCWA was all but unintentional.

1. The Coal Commission's recommendation was that, at most, only 1978
and later signatories should be held responsible for the solvency of
the plans established in 1974.

2. No one seems to know why, or at who's behest, the "super
reachbacks" were included in the Coal Act. They were stuck in just
before the Act was passed and without any sort of notice or hearing.

C. The Plight of the "Super Reachbacks”
1. The plight of Berwind Corporation of Philadelphia typifies the Coal

Act's egregiously unfair applicability to the pre-1974 "super
reachback" companies.
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a. Berwind ceased mining coal and employed its last UMWA
miner in 1962 -- 30 years before the Coal Act was passed. At
that time, Berwind was signatory to the 1950 NBCWA which
required Berwind to make a defined contribution of 30 cents
per ton of coal produced to the UMWA Welfare and Retirement
Fund of 1950, but only during the life of that Agreement. That
Fund's Trustees had scle power to decide what benefits would
be paid and to whom. Berwind fully satisfied its obligations to
the 1950 Fund by contributing over $8 million to it between
1950 and 1962, a period during which Berwind had net
operating losses from its coal operations of almost $10 million.
The 1950 Fund was solvent at the time Berwind ceased
participating in it. It was also solvent in 1974 when its assets
were delivered over to the newly created 1950 Pension Plan.

b. Beginning in 1974 -- 12 years after Berwind ceased mining
coal, ceased employing UMWA-represented miners, and ceased
participating in, or benefiting from, UMWA/BCOA contract
negotiations -- the BCOA operators and UMWA voluntarily
agreed to significant changes in the provision of health benefite
to UMWA retirees. The 1950 Fund, a "defined contribution”
plan, was eliminated, and it was replaced with two "defined-
benefit” plans. Thereafter, changes were intentionally made in
the funding mechanism for the benefit plans created in 1974 to
reduce premiums paid by the large, more labor-efficient and
highly profitable operators who were, and still are, in control of
the BCOA. Changes were also made in 1974 to the plans'
benefits and beneficiaries which predictably increased the
newly created plans' operating costs. As a result of those
changes, (and notoriously lax claims administration by the
Trustees), and to no one's surprise, the plans created in 1974
became financially weak. The UMWA and the BCOA
convinced Senator Rockefeller that the Coal Act was the
solution to that problem.

The extreme retroactive "super reachback” liabilities created by the
Coal Act are substantial. Berwind must pay over $2 million per year
to the Combined Benefit Fund. Berwind's total premiums are
expected to reach $25 million or more by the time all the Combined
Benefit Fund's beneficiaries die. A significant portion of Berwind's
$25 million premiums will be attributable to persons who never
worked for Berwind at all and, in at least one instance, to a miner
who worked for Berwind in 1949 only long enough to earn a grand
total of $7.75 in pay.

Moreover, all of the funding and benefits changes made to the benefit
plans in 1974 and thereafter were, of course, the result of trade-offs
inherent in the collective bargaining process. The trade-offs were
presumptively beneficial for, and advant. to, the bers of
the BCOA at the time, but they were of no benefit to strangers to the
1974 and later UMWA contracts, such as Berwind and the other
"super reachbacks”.

D. The Combined Benefit Fund Doesn't Need the "Super Reachbacks",

1.

All the "super reachback"” companies together now contribute an
estimated 2.9 percent of the Fund's premiums. That amount could
either be paid from the Combined Benefit Fund's ever-growing
surplus or it could easily and automatically be picked up by the
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remaining contributors to the Combined Benefit Fund -- i.e., the
BCOA members who should have made those payments in the first
place.

2, By and large, the present BCOA members are financially well able to
pay for the benefits they created. More than 80% of the tons
produced by BCOA companies are produced by two very large, highly
profitable, foreign-controlled coal operators. They are the companies
reaping the benefit from the Coal Act. They have bragged that the
Coal Act is saving them millions of dollars per month because other
companies such as the "super reachbacks” are being forced to pick up
their obligations. THAT IS JUST NOT RIGHT!

"Super Reachbacks” Should be Totally Exempt.

In conclusion, let me state that the only fair and equitable solution to this
situation is to grant relief to all companies which have been required to
make payments for which they should not be obligated, as is called for in
H.R. 1370. In the case of "Super Reachback” companies, that requires a
total exemption from the Coal Act.

Richard D. Rivers
Vice President
Berwind Corporation
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STATEMENT OF
CLEVELAND-CLIFFS INC

" to the
SUBCOMMITTEE ON OVERSIGHT
COMMITTEE ON WAYS AND MEANS

HEARING ON COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992
June 22, 1995

This written statement for the printed record of the pubiic hearing on the
subject Act is being submitted on behalf of Cleveland-Cliffs Inc and its
consolidated subsidiaries ("Cleveland-Cliffs®) by M. Thomas Moore, who is
Chairman and Chief Executive Officer of the parent company.

Cleveland-C1iffs is an Ohjo-based natural resource Company that manages
five iron ore mines and pellet plants located in Michigan and Minnesota with
4,900 employees and an annual production capacity of 34 million tons. It does
not manage or have an ownership interest in any coal mine or coal-related
operation.

The Act affects Cleveland-Cliffs, solely as a so-called "reachback"
company, and as such we are paying assessments of approximately $1 million per
year. Our exposure is brought about by prior activities and transactions of a
company which was acquired by Cleveland-Cliffs in 1986 for 1its iron ore
businesses, It is our view that all health benefit obligations of this acquired
subsidiary to coal retirees and their beneficiaries have previously been
fulfilled.

Our assessments are flowing into the so-called "Combined Fund" which is
used to pay coal industry retiree health benefits. The benefits and their
original contemplated funding were provided by multi-employer collective
bargaining between the United Mine Workers (UMW) and Bituminous Coal Operators
Association (BCCA) member companies. However, substantially-reduced employer
contributions commenced with the 1988 agreement, as did the financial problems
that led to the Act’s reachback provision. We contend that the reachback
assessments are essentially an indirect subsidy to present member companies of
ghe ?cCOA, which should be held solely responsible for the health benefits of BCOA
eneficiaries.

Not only do we gquestion federal mandates to solve financial problems
arising from private contracts, but we believe that forcing prior signatory
operators no longer in the coal business to subsidize the cost of benefits
inadequately funded by signatories to subsequent coal wage agreements sets a bad
legislative precedent and is grossly unfair to reachback companies.

While in prior years we have expressed in considerable detail our rationale
for strongly opposing the reachback provision's enactment, we are not now seeking
its repeal. We are merely asking for conditional relief because of the growing
surplus status of the Combined Fund, and we are prepared to resume payments in
the event the Fund resources are not sufficient in the future to assure payment
of approved health benefits to beneficiaries.

H.R. 1370 is the answer regardless of differing points of view about the
original requirements of the Act, the present surplus condition of the Combined
Fund, or the adequacy of the Combined Fund to meet future health benefits. This
is especially true in light of the nationwide trend toward declining health
benefit costs. H.R. 1370 merely suspends the reachback assessments on the
condition that an adequate Combined Fund surplus continues to exist; and it
requires the resumption of reachback assessments if the Combined Fund surplus
falls below a reasonable "safety cushion" amount.

The Combined Fund’s surplus is now approaching $150 million. With the
safety cushion feature in place to automatically resume reachback contributions
if additional funds are needed in the future to satisfy health benefit claims,
there is no sound reason to oppose H.R. 1370.

It is perplexing, however, that BCOA member companies and others have found
a way to attack the bill based on a controversial projection of future costs.
An actuarial report has recently been produced which projects a Combined Fund
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deficit in 2003 as its base case estimate. This estimate and its health care
trend rate assumptions are vastly in conflict with other studies that project a
huge, constantly growing surplus; and serious questions have been raised about
its assumptions by a well-recognized actuarial organization.

Suffice it to say that this recent report is too dependent on questionable
assumptions concerning estimated cost trends to justify denial of equitable
relief to reachback companies. In any event, should there be valid doubt about
the surplus condition of the Combined Fund in years to come, the safety cushion
feature of H.R. 1370 provides a safeguard that ensures appropriate restoration
of cash resources.

Approval of H.R. 1370 is urgently requested.
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FLORENCE MINING COMPANY

Tuly 5, 1995

Phillip D. Moseley, Chief of Staff
Committee on Ways and Means

U. S. House of Representatives

1102 Longworth House Office Building
‘Washington, DC 20515

Date of Hearing: June 22, 1995

The Florence Mining Company is a 1988 last signatory operator as defined in the Coal
Industry Retiree Health Benefit Act of 1992, and as such maintains an individual employer plan
for its pensioners. Additionaily, Fl is liable for pay of per beneficiary premiums for
any pensioner assigned to it in the 1992 Benefit Plan. We recently received notice from the
UMWA 1992 Benefit Plan that the Trustees of the Plan were preparing to implement the security
provisions of the Act. Based upon the annual per beneficiary cost set by the Trustees for 1995,
this action will require us to post security of approximately $1.5 million. It must be noted that
the 1995 annual cost of $3,077 set by the Trustees represents a 31% increase over the previous
year’s cost.

Section 9712(C) of the Coal Industry Retiree Health Benefit Act of 1992 mandates the
development of managed care and cost containment rules by the UMWA 1992 Benefit Plan,
which may then be utilized by 1988 last signatory employers to assist in controlling costs in their
individual employer pensioner plans. To date, no such managed care and cost containment rules
have been forthcoming from the 1992 Benefit Plan.

The Bituminous Coal Operators Association and the United Mine Workers of America
have reached agreement on certain cost control measures for the BCOA company plans mandated
by the Act. These controls are not available to 1988 last signatory operators. However, the
implementation of the BCOA/UMWA cost controls serves to verify the need for them, a need
which has not been met by the Trustees of the UMWA 1992 Benefit Plan.

The UMWA 1992 Benefit Plan is preparing to impose substantial security requirements
upon 1988 last signatory operators under the terms of the Act. At the same time, the UMWA
1992 Benefit Plan has failed to develop and make available to the 1988 last signatory operators
the managed care and cost containment rules mandated by the Act. This imposes a double
penalty on the operator in that i ing costs, as evidenced by the Plan’s set 31% increase for
1995, requires that higher security be posted and in that the operator is unable to implement
cost-saving measures in its individual employer plan.

Unless and until the Trustees of the UMWA 1992 Benefit Plan have fulfilled their cost
control obligations under the Act, no security requirements should be added to the already huvv
burden placed on the 1988 last signatory operators by the Act Addmonally, lchslanon L
be considered to force cost controls on the Trustees b n
the premiums.

Very truly yours,

k]

Ralph Woods
President

cc: Rep. John P. Murtha
Sen. Rick Santorum
Sen. Arlen Specter
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RECORD BTATEMENT BY
LINDSEY COAL MINING COMPANY LIQUIDATING TRUST
TO THE OVERSIGHT SUB-COMMITTEE OF THE HOUSE WAYS AND MEANS COMMITTEE
CONCERNING THE 1992 COAL ACT

More than fifty years ago, between August of 1946 and August of
1952, a small Western Pennsylvania mining company, Lindsey Coal Mining
Company, Inc., (Lindsey), employed less than 20 men on a full or part-~
time basis, many for 1less than a two year period. With the
nationalization of the mines, Lindsey was required to pay into the
“yelfare and retirement fund” on a per ton basis, although Lindsey
itself had never signed any BCOA agreement concerning these benefits}
In 1952 Lindsey stopped mining, entirely and thereafter employed no
miners, engaged in no mining activity, its only employee being one part-
time clerk. In the 1970s, Lindsey went into complete liguidation
(forming Lindsey Coal Mining Company Liguidating Trust) with all ot its
assets held in trust. The only income of Lindsey Liquidating Trust was
passive in nature - royalty payments from gas leases, infrequent coal
royalties and occasional sales of real estate. Monthly income now
averages less than $10,000.

In 1993, Lindsey Liguidating Trust was notified by the Combined
Fund and the Social Security Administration that it was an Assigned
Operator required to make payments to the Combined Fund or be subject to

severe penalties. Lindsey Liquidating Trust has paid into the Combined

lThere is current litigation in the United States District Court of
the Western District of Pennsylvania at Docket No. 94-1043 concerning
numerous challenges to the 1992 Coal Act. <Court action invelving this
litigation has been pending January 1995 awaiting a decision on Motions
for Summary Judgment. Copies of Briefs are available upon request.
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Fund in excess of $100,000 but has recently given notice that it may no
longer be capable of making such payments after this summer due to
drastically reduced income.

Although there is current legislation concerning relief for former
mining operators designated as "Reachback companies®, such proposed
legislation is simply a moratorium upon payments because of the economic
hardship caused those companies. We urgently request that Members of
the Sub-Committee consider the drastic economic impact on Reachback
companies. Remedial legislation should be implemented, not only in
fairness to those entities caught in this oppressive web, but because
the original legislation was fundamentally flawed and improper as
applied to Lindsey and other companies in similar circumstances. The
original intention of the 1992 Coal Act was to encompass only those
companies which promised lifetime benefits to United Mine Workers.
However, when the 1992 Coal Act was enacted, Congress incorrectly
included within its purview, all companies that at anytime were
affiliated with coal wining activity even though they never promised
lifetime benefits.

The only argument that has been presented by the UMW Combined Fund
in an attempt to justify inclusion of Reachback companies within the
Coal Act, is that prior mine operators created "an atmosphere that
promised lifetime benefits to those who would retire from the industry."
However, even union mining companies did not promise lifetime benefits
until 1978 when Lindsey Coal Mining Company was already of of business
and in the process of liquidation. Therefore, how could a company such
as Lindsey create an atmosphere of lifetime benefits when it was not

even operating in the industry at that time?
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Lindsey Liquidating Trust realizes the Committee will hear
testimony from other Reachback companies as to the draconian effect of
the 1992 Coal Act. We would hope Members of the Committee will correct
the Act from the beginning and enact retroactive reliet? Even by the
broadest application of Constitutional principles, no free enterprise
system can possibly survive if subjected to this form of intrusion by
its government. There is much more at stake than "Reachback Relief.”
It is a question of Congress correcting a dangerous and confiscatory

precedent.

Respectfully submitted,

Jeffrey Lundy, Esquire
Attorney for Lindsey Coal Mining
Company Liquidating Trust

219 East Union Street
P.O. Box 74
Punxsutawney, PA 15767
(814) 938-8110

ch suggest the Committee examine analogous situations and decide
whether Congress would ever conceivably apply such broad reaching
legislation to other citizens. For example, in contemplating national
healthcare reform would Congress even remotely consider legislation that
required an employer of a worker forty years ago, to pay premiums today
for lifetime benefits of that former employee? Surely not.
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STATEMENT FOR THE RECORD

Maxus Energy Corporation

Subcommittee on Oversight
Committee on Ways and Means
U.S. House of Representatives
Hearing on the Coal Industry Retiree Health Benefit Act
June 22, 1995

Maxus Energy Corporation is an independent oil and gas exploration
and production company headquartered in Dallas, Texas. Maxus once
owned and operated through its subsidiary, Gateway Coal Company, the
Gateway Mine located in Green County, Pennsylvania. One of Maxus'
predecessor companies acquired Gateway from two steel companies, both
of which became bankrupt and defaulted on coal purchase agreements.

As a result of these bankruptcies, Maxus' predecessor lost over $50
million on its brief ownership of the mine, which was closed in May of
1990. During the time the mine was active, United Mine Workers of
America (UMWA) health benefits were provided as specified by the labor
contract to which Gateway was a party. Currently, Gateway retirees
receive health care benefits which are more comprehensive than those
received by the retirees or employees of Maxus Energy Corporation. There
is no charge for premiums, but these retirees provide about $150 per year
in copayments, according to the union's specifications.

In 1988, Gateway was an operator of a bituminous coal mine at
which it employed hourly employees who were represented by the UMWA
for bargaining purposes. Gateway became bound by the National

Bituminous Coal Wage Agreement of 1988 (NBCWA) as a "me too"
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signatory company, thereby accepting terms and conditions established in
the 1988 NBCWA. The 1988 Agreement added a new wrinkle to the
treatment of coal miner retirees by requiring, for the first time, that an
employer ceasing operations must pay withdrawal liability to the multi-
employer plans. Gateway was assessed and paid withdrawal liability of
$3,940,370.17.

As a result of the Coal Act of 1992, Gateway was assessed an
additional $5,180,526.95, and it is also currently paying premiums of
$115,107.54 every month, The combined Fund now holds Gateway's $3.9
million withdrawal liability (as well as all of its other contributions), but
will never accept any of Gateway's retirees. Instead, Gateway is required
to maintain its individual employer plan for retirees perpetually and at its
own expense.

H.R. 1370, the subject of the hearing, would amend the Intemnal
Revenue Code to reduce the mandatory premiums to the UMWA
Combined Benefit Fund by certain surplus amounts in the Fund. Maxus
requests that we receive a credit against the cost of future premiums for the
withdrawal liability payments previously made. Such a credit would put
Maxus on the same financial footing as all other 1988 Agreement
operators, i.e., we would be required to pay for the lifetime benefits of our
retirees — we just would not be required to pay twice.

Thank you for your consideration of our request for equitable

treatment in this legislation.
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PALMER COKING COAL COMPANY

June 29, 1995

Phillip D. Moseley, Chief of Staff
Committee on Ways and Means

U.S. House of Representatives

1102 Longworth House Office Building
Washington D.C. 20515

RE: Coal Industry Retiree Health Benefit Act of 1992

Hearing on Thursday, June 22, 1995 before Congresswoman Nancy
L. Johnson’s Subcommittee on Oversight of Ways and Means

Dear Mr. Moseley:

Our company is one of hundreds of victims of the Coal Industry
Retiree Health Benefit Act of 1992, passed as a little-debated
rider to the National Energy Policy Act. Our company left the coal
industry nearly fifteen years ago and terminated our agreements
with the United Mine Workers of America (UMWA). Upon termination
in 1981 we paid the UMWA $157,738.36 as part of our withdrawal
liability. 1In addition, we ended up paying our attorney more than
$30,000.00 when we had to successfully litigate the UMWA’s original
miscalculation of our withdrawal liability.

In November, 1993 we received a letter from the UMWA and
subsequently from the Social Security Administration informing us
that we owed the UMWA another $186,000.00. And each succeeding
year our company has been billed a similar amount by the UMWA
Health Fund. For a small company like ours, these kinds of
liabilities are crippling. We left the coal industry fifteen years
ago and now operate in business as a sand and gravel wining firm.
Yet, thanks to the 1992 Act we face continuing liabilities for a
situation which we did not create.

The 1992 law basically enacts an ex post facto tax to be paid by
any company who was ever a signatory to a UMWA contract between
1950 and 1988. The tax is assessed by the Social Security
Administration but paid directly to the United Mine Workers of
America. A company who was signatory to a UMWA agreement is
responsible for the health benefits of all retirees who last worked
for that company. 1In the case of Palmer Coking Coal Company
(Palmer), we were the last underground coal mine to operate in the
state of Washington. As coal mines closed in Roslyn, Cle Elum,
Wilkeson, Newcastle and Carbonado, miners from these communities
came to our company in Black Diamond seeking employment during
their last years of work. It was quite common for Palmer to hire 50
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year old, S5 year old, and even 60 year old coal miners seeking
employment in the twilight years of their work life. These older
coal miners came to Palmer several years away from retirement and
usually worked to about age 65. Palmer, as a signatory to the UMWA
contracts, assisted these elderly miners by giving them several
years of employment during the period our company was phasing out
our coal mines.

This accommodation of proud men in a declining industry has now
come back to haunt Palmer. Though a miner may have worked thirty
years for a different coal company in Roslyn, Palmer’s employment
of this man for the final two or three years before his retirement
results in Palmer being liable for all of his (and his dependent’s)
health needs in retirement. As Palmer was the last coal mining
company in Washington we now find ourselves responsible for scores
of miners who spent most of their working years employed by other
coal companies which went out of business and laid off their
workers.

Palmer left the coal mining industry in the early 1980‘s but we did
it honorably. All of our elderly UMWA coal miners were allowed to
reach their retirement age before Palmer ended it’s contract with
the union. The 4 or 5 young men who were still employed in coal
mining were transferred to new work in our gravel extraction
business. All of our employees were treated honorably and with
respect as we tried to meet their retirement needs. However, the
UMWA, the large coal companies, and their friends in Congress chose
to target innocent companies like us to bail out a mismanaged union
health fund. And until the last of these retired miners (and their
dependents) die, our company will be making monthly payments of
$15,000.00 to a union which we legally and financially left fifteen
years ago.

An added injustice is the fact that as the "last signatory
operator", Palmer Coking Coal Company is the "assigned operator"
who is responsible for paying retired miners’ health benefits.
What this means is that although a coal miner may have worked
twenty years for another coal operator, if he worked for Palmer
Coking Coal Company during the last few years of his employment,
Palmer is totally responsible.

our company has requested from the Social Security Administration,
the work histories of the list of miners assigned to us. We have
been shocked to find that many of the assigned miners worked for
Palmer for only 2 or 3 years out of a 30-40 year coal industry
employment history. Yet under the "Coal Industry Retiree Health
Benefit Act of 1992", Palmer is paying approximately $3500 per
miner or beneficiary, per year, to provide health benefits. In one
particularly egregious case, a now-deceased miner worked for Palmer
sporadically and part time over a period of four years. During
this time period, Palmer paid about 5% of this man’s total
earnings. His total four year earnings from Palmer were a mere
$867 (1955-1958). Yet now, some 36 years later, Palmer is being



178

Coal Industry Retiree Health Benefit Act of 1992

assessed $3500 per year in health benefits to this man’s widow, a
57 year old, gainfully employed woman.

In another shocking example, Palmer Coking Coal Company, Inc.
employed Waino Wakkuri in 1959 for a few weeks and he earned
$367.81. Now, some 36 years later, Palmer Coking Coal Company, a
family partnership long out of the business of mining coal, must
pay all of Mr. Wakkuri’s widow’s health and death benefits as
administered by the UMWA Benefits Fund. Our cost this year for
supplying said benefits will equal about $3,500.00. And, we face
continuing payments to the UMWA for future years.

The Coal Industry Retiree Health Benefit Act of 1992 is a cruel
joke which has been visited upon hundreds of small companies like
ourselves. This cruelty comes with a crippling price tag. This
crippling price tag comes in the form of an unfair tax on small
companies who have left the coal industry. The purpose of this
unfair tax is to subsidize the big coal companies who comprise the
Bituminous Coal Operators Association (B.C.0.A.) and their
accomplices in the UMWA. We urge you to repeal this tax or at the
very least exempt small coal companies from this pernicious
"reachback" tax.

Very truly yours,

William Kombol, Manager
Palmer Coking Coal Company

cc: Washington Congressional Delegation
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SUBMISSION OF THE PRIVATE BENEFITS ALLIANCE
TO THE WAYS AND MEANS COMMITTEE
OVERSIGHT SUBCOMMITTEE ON
THE COAL INDUSTRY RETIREE HEALTH BENEFIT ACT OF 1992

The PBA (herein "the non-signatory companies”) is a coalition of coal producers
which never have participated in the United Mine Workers of America ("UMWA")
Retiree Health Benefit program. PBA was formed in 1990 for the limited purpose of
opposing legislative action to require non-signatory coal companies to finance other
companies’ UMWA retiree health care benefits. PBA’s members are located in all coal
mining regions of the United States, with their greatest production in the West. Some
PBA members have collective bargaining agreements with unions other than the UMWA;
others operate without a union.

The PBA companies participated in the legislative process which led to passage of
the Coal Industry Retiree Health Benefit Act of 1992 ("The Coal Act"). This Act is the
product of extensive negotiations and compromise. As the Committee recognized on page
3 of its July 22, 1995, Committee Print, notwithstanding their neutrality in the dispute
and the economic disadvantage to them, the non-signatory companies agreed to the
compromise under which up to $70 million per year could be transferred from the
Abandoned Mine Lands fund to supplement UMWA retiree health care benefits. This
compromise was an alternative to proposals made by certain factions to levy a new tax
on the entire coal industry. A large part of the burden of any such new tax would fall
on non-signatory companies.

As an effort is undertaken to modify The Coal Act, PBA asks that the Committee
be mindful of the entire history of legislative negotiations leading to The Act’s passage
and, particularly, that the non-signatory companies never have been a part of the UMWA
retiree health care plans and had no role in contributing to their funding problems. While
to date, we have heard nothing to suggest that changes under consideration could result
in a tax assessment on an industry-wide basis or an increase in the amount of moneys
now appropriated from the AML Funds to supplement the provision of benefits under The
Coal Act, PBA writes this letter to record that it would strongly oppose any such
proposal.

Now, as in the past, PBA objects to changes which would, or could, have the
result, directly or indirectly, of imposing any obligation to finance the UMWA'’s welfare
programs on the hundreds of non-UMWA coal industry employers who have managed
their own benefit programs judiciously. At the June 22, 1995, hearing on this issue,
several Committee members expressed their concern about the unfairness of assessing the
super-reachback companies since they did not make the promises which are resolved by
The Coal Act. This argument applies to an even greater degree to the non-signatory
companies. PBA takes the position that the AML monies allocated to the Combined Fund
should be eliminated and turned back to their originally intended purpose before any
consideration is given to exemptions of any companies.

In any event, if changes are to be made, such legislation must also provide
language guaranteeing that the non-signatory companies are exempt from The Coal Act
and any new burdens to finance benefits for their competitors’ employees.
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STATEMENT OF PAUL W. MACAVOY
ON BEHALF OF THE REACHBACK TAX COALITION

1. Introduction
A. Professional Background

My name is Paul W. MacAvoy and I am the Williams Brothers Professor of Management Studies at
the Yale School of Mamgemem. My professional work has centered on regulation and strategic
decision making by firms in the energy, transportation, and communications industries. I have
authored numerous journal articles and sixteen books, including most ly Industry Regulati
and the Performance of the American Economy (W.W. Norton 1992). I have selved as a member
of the President's Council of Economic Advisers. I have also served as a member of the board
of directors for several corporations, including (curreatly) Alumax Corporation, American
Cyanamid Company, the Chase Manhattan Bank Corporation, and LaFarge Corporation. My
previous directorships include AMAX Corporation, a major American coal producer, on whose
board I served for fifteen years up to this year. AMAX subsequently merged with Cyprus to form
the Cyprus AMAX Corporation, and I have no current affiliation with Cyprus AMAX.,

B. The Reachback Tax Issue

This statement is presented on behalf of the Reachback Tax Coalition, a group of companies
mandated by the Coal Act of 1992 to contribute to a health benefit plan (the *Combined Fuad')
for retirees of the United Mine Workers Association (*UMWA®). The Coal Act has two major
aspects: the first requires contributions from sources other than signatories to the 1988 National
Bituminous Coal Wage Agreement " NBCWA”) to the UMWA Combined Health Care Fund, and
the second is a Reachback provision which provides that companies that had signed 2a NBCWA
contract at any time since 1950, but not the 1988 NBCWA contract (the “Reachback” companies),
are now required to contribute to the Combined Fund as well. The primary purposes of my
statement are to analyze the economic justification for the Coal Act's requirement that Reachback
companies make coutributions to the Combined Fund and to assess the overall consequences of
the Act. In preparing this statement, I have reviewed a number of materials, including the Coal
Industry Retiree Health Benefit Act of 1992 ("Coal Act", or "Rockefeller Act”); Congressional
hearings on UMWA health benefits; the Dole Commission Report on the Coal Industry; testimony
of witnesses appearing before this Committee; and court decisions relating to the Coal Act and
UMWA retiree benefits.

II. The Appropriate Role for Federal Intervention in the Operation of an Industry

In passing the Coal Act, Congress imposed a new federal tax policy mandating which companies
would contribute to the Combined Fund to provide lifetime health benefits to retirees of the
UMWA. Before considering the details of how the Coal Act has operated, it is important to step
back and ask whether such intervention by the federal government can be justified.

From an economic policy perspective, government intervention in the operation of an industry
is justifiable only when it serves to solve a market failure or rectify a circumstance of incomplete
contracts. Prime examples of market failures include the market’s inability to take account of
externalities, such as air pollution caused by a manufacturing plant, or a market’s inability to
prevent monopoly prices. In such instances, federal intervention can potentially rectify the market
failures, through such mechanisms as the imposition of taxes in the form of effluent charges and
antitrust actions to p the exclusionary use of market power by monopolies.

Federal intervention in an industry can aiso help to ameliorate problems between private
parties in circumstances in which contracts fail to specify the actions that should be taken given
certain outcomes. In the current context, two rationalizations of this type were offered to justify
federal intervention in the form of the Reachback provisions of the 1992 Coal Act. First, the
health benefit plans were allegedly so deficit-ridden as a result of unforeseen circumstances that
only federal intervention could prevent their financial collapse. Second, so-called *orphan®
workers were allegedly in danger of not bemg covered or, alternatively, of having the costs of their
coverage bestowed unfairly on the companies still part of the agreement, thereby threatening its
continuation or renewal.
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Both of these rationalizations were factually without foundation at the time Congress passed
the Coal Act in 1992. There was no justification for this type of dramatic federal intervention in
the coal industry.

In 1992 the extant collective bargaining agr nts b coal o« ies and the UMWA

reflected their efforts over time to reach equitable divisions of wage and benefits compensation to
workers. Since companies and employees historically and predictably exited from the bituminous
coal industry over time, these wage and benefit negotiations necessarily involved both past and
future generations of firms and workers in the industry. Since the 1930s, labor relations in this
industry have been tumultuous and, at times, violent, They have involved intense struggles over
health and pension benefits just as much as wages. However, negotiations were always internalized
just to those companies and workers who benefitted from NBCWA contracts.

Being a part of the bargaining process leading to a contract was essential for a unionized

pmduoer of bituminous coal. For parties to that process to go outside of the terms of a voluntarily

d wage and benefits contract to tap other, unrelated sources of funds to either decrease

the cost nbhganon of signatories to the contract or increase the negotiated wage and benefits

package is not any more justifiable for the coal industry than it would be for any other industry.

I this were to become a general practice, it would lead to large and serious misallocations of
resources across the national economy.

It might be argued that orphans *dumped” by exiting companies on remaining firms constitute
an example of an incomplete contract for which federal intervention in the market is required.
This argument also is factually incorrect. The voluntarily negotiated NBCWA contracts explicitly
took into consideration the possibility that firms would exit the industry. Before the mid-1970s, the
UMWA pension and health benefit programs were both combined in one union-run "pay-as-you-go”
plan financed by multi-employer contributions assessed on a per unit of production basis. An
employer’s obligation to contribute stopped when it exited the industry or otherwise ceased to be
a signatory to the contract. In 1978 when each employer prospectively fook on the responsibility
of providing health benefits to its current employees and future retirees, a multi-employer plan was
set up specifically to cover the cost of providing health benefits to workers "orphaned” when their
former employers left the industry. Thus, there was no incompleteness to the contracts along these
lines. Government intervention to provide for such "orpbans” in the form of taxing firms who
previously exited the industry was, therefore, completely unjustified.

Some analysts have cited prior actions by the federal government in the coal industry and
argued that those actions in some way justify federal intervention in matters regarding health care
benefit agreements between coal companies and the UMWA. For example, in his September 1993
statement before the Ways and Means Committee, Richard Trumka, President of the UMWA,
noted that the Truman Administration énded a coal strike by seizing the coal mines for a year and
argued that this intervention began*a continuing government commitment to improved health care
in the natior's coal fields” Mr. Trumka was correct that the federal government has from time
to time attempted to prevent or control the economic disruption resulting from coal strikes even
to the extent of President Truman’s seizure of the mines. The government has, also at times, in
an arbitration role assisted in negotiation of health care agreements between coal companies and
the UMWA, However, in the immediate aftermath of the seizure of the mines and during the five
decades until the Rockefeller Act, the government has explicitly made clear that questions of wages
and benefits were subject to the process of collective bargaining. The actions on the part of the
federal government in helping to settle strikes have never involved the imposition of specific
contract terms and in no way create a precedent for the type of federal intervention such as that
undertaken in the 1992 Coal Act. Indeed, there was no strike in 1992. Mandating that Reachback
companies contribute to the Combined Fund was not part of a strike settlement process; rather it
Tesulted from skillful political use of the legislative process to root out and supplant the results of
more than forty years of collective bargaining in 2 manner never undertaken before in the coal
industry, much less any other industry.

Mr. Trumka's justification for federal intervention taking the form of the Reachback mandate
was that "every company still in existence with assets to provide for the promised health care was
justly asked to step forward and pay for the cost of providing health care fo its retirees” Since this
would necessarily involve asking Reachback companies with no continuing financial obligations to
fund the proposed health care plan, Mr. Trumka correctly, albeit ironically, noted: “Obviously,
there was no way for private parties to achieve these ends. We needed congressional intervention.”
The obvious reason was that government compulsion was necessary 10 extract payments from firms
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that had already complied with all of their legal liabilities before exiting the bituminous coal
business. The need for legal force to achieve a desired economic result is hardly an adequate
reason for federal intervention in private sector industry.

III. The Specific Rationale for the Coal Act in 1992

In the absence of a principled justification for federal intervention, special reasons were advanced
by the Act's supporters at the time of its passage in 1992. They, too, are entirely specious.
Advocates stated that there was a funding crisis and that unacceptable levels of “orphat" retirees
threatened the collapse of the UMWA funds. Both of these reasons were factually wrong.

A. The Alleged Crisis in Funding Retiree Health Benefits

At the time the Congress was urged to pass the Coal Act it was told that there was a large and
growing deficit in the UMWA Health Benefit Funds which jeopardized the continuation of retiree
health benefits. The for this proposition, the Dole Commission, reported that there would
be a $300 million deficit in the health benefit funds by the end of 1993. In response, the Coal Act
contained a provision requiring the 1988 signatories to pay off the deficits before the statutory
Combined Fund took over the funds.

This provision was never used, however, because the deficit ($114.3 million at the end of 1991
according to the General Accounting Office) was reduced to $58.4 million by the end of 1992.
Thereafter, through collections and expenditure adjustments, the trustees retrospectively found in
November 1994 that by Jamuary 1993 the fund had in fact moved to a $16.7 million surplus. This
result had been achieved as a result of a comprehensive injunction issued by Judge Glenn Williams
in federal court in Abingdon, Virginia which required: (1) the Bituminous Coal Operators
Association (*BCOA") to increase their rate of funding of the 1950 and 1974 health benefit trusts
as provided for in the "guarantee® clause in the 1988 contract; (2) the trustees to require all
eligible beneficiaries to sign up for Medicare; (3) the trustees to stop paying more than Medicare
contract rates to reimburse Medicare providers; and (4) the trustees to provide health benefits for
the remainder of the 1988 agreement until February 1993.

Judge Williams also wryly observed that the BCOA had argued against the injunction on the
grounds that dire consequences would flow from it - *the Rockefeller bill would be defeated and
the BCOA because of its small size would be eliminated” The cynical nature of this argument is
readily apparent. Indeed, it appears that in fact the alleged fund deficit was wholly akin to
numerous political myths, e.g., the Kennedy missile gap of 1960, in that it simply never existed.
This conclusion is supported by a recent study of the expected future bal of the Combined
Fund performed by Towers Perrin, a prominent international benefits and compensation firm,
which finds that the fund will have a cumulative surplus by September 2004 of approximately $289
million.

B. The Alleged Dumping of Orphan Retirees as Creating an Insuperable Financial Burden
on the BCOA

The allegation that certain companies had created a financial crisis for the funds by dumping their
orphan retirees on the BOOA companies was accepted uncritically by some interested in the
passage and subsequent defense of the Coal Act. This allegation has been used to mask the reality
of a clear exercise of political and legislative power by the BCOA in cooperation with the UMWA
to transfer to others a large amount (approximately $123 million annually, consisting of $53 million
from Reachback companies and $70 million from the federal Abandoned Mine Lands trust) of its
costs for retiree health care established under prior collective bargaining agreements.

The claim that dumping of orphans endangered the financial stability or the continuation of
health benefit funds cannot withstand scrutiny. The 1950 Health Benefits Trust which covered all
pre-1976 retirees was a mmlti-employer plan which by definition never had *orphans® All retirees
received their health benefits from the fund directly and any retiree’s benefits were not related
to any particular employer. This fund was always financed on a current production basis by current
signatories to the most recent NBCWA. The Rockefeller bill by its assignment of 1950 fund
beneficiaries to prior employers accomplished a wealth transfer to the BCOA companies from the
Reachback companies without any orphan dumping justification. The 1950 Health Benefits fund
was simply where most of the beneficiaries — some 80% and thus most of the expense ~ were
located.
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The guestion of orphans only arose with respect to the 1974 Health Benefits Fund. In 1974,
theBRlSAstamtewaspaasedandwasm 1980 definitively ded to multi ! agreements.
As this statute applied only to pensums, it dictated the separation of the health and benefit funds .
into separate trusts for the first time. In the same time frame, while negotiating the 1978 NBCWA,
the BCOA insisted in taking back the management of health benefits from the Funds because of
its belief that control of benefits administration by each signatory company would end two decades
of waste and abuse by the Funds.

Under the 1978 NBCWA, each signatory company was henceforth responsible for providing
the contractually agreed level of benefits to each of its own active employees and retirees. At the
insistence of the UMWA, the 1974 Health Benefits Fund was retained to provide benefits for all
*orphan® retirees and their beneficiaries who retired after the 1950 Fund closed in January 1976
from companies who left the industry. In 1976, for the first time, at the insistence of the BCOA,
individual companies became responsible for the health care of their active employees and their
retirees who were not covered by the 1950 Fund. Thus, it is only with respect to the retirees in the
1974 Fund, a relative handful, that the concept of orphan had any relevance.

But the Rockefeller Coal Act not only addressed the problem of the 1974 Fund orphans but
undertook a massive restructuring of liabilities for the 1950 Fund as well. The numbers of retirees
in the 1974 orphan category was relatively modest - approximately 16,000 — as compared with the
100,000 in the 1950 Fund, and was financially manageable by the BCOA signatories under then
current contractual arrangements. In addition, the anticipation that the number of “orphans®
would greatly increase if other firms with large numbers of retirees were to leave the industry was
in fact addressed in the 1988 agreement by imposition of contractual withdrawal liability upon
signatory firms later exiting the industry. Thus, the Combined Fund and the Reachback taxation
process instituted by the Rockefeller Act was in no way itated by the problem of future
withdrawals by BCOA signatories. '

In his 1993 testimony, Mr. Trumka repeated the claim that dumping of orphans “on a
dwindling number of signatory companies® led to a crisis necessitating government intervention.
But in fact production by signatory companies in the 1979 to 1989 period leading up to the Coal
Act was quite stable, so that total payments into the fund were stable. Indeed, a significant number
of BCOA firms were simply acquired by the BCOA firms remaining in the industry. Thus while
it was the case that the absolute number of BCOA firms had declined, the remaining firms
produced, on average, enough additional coal to make fund payments to replace those of the
exiting firms. There was no reason to expect that remaining firms would fail to carry out the
contractually agreed upon provision of health care benefits for workers orphaned by the exit of
firms from the industry.

IV. Adverse Consequences of the Coal Act
A. Reachback Firms Are Unjustifiably Required to Contribute Large Sums of Money

The first adverse effect of the Reachback provision of the Coal Act is the direct one that
Reachback companies are taxed at the rate of approximately $53 million per year. Table One
presents data for several publicly traded Reachback companies on their lines of business and
revenues, while Table Two describes these lines of business in more detail. As is clear from the
tables, the firms currently produce many different products, most having nothing to do with
bituminous coal production. For example, Allied Signals business lines are in the automotive,
aerosp and engi d materials industries. Their production of such items as anti-submarine
warfare systems is leagues away from the bituminous coal industry. Likewise, Union Carbide’s
chemicals and plastics operations, encompassing the production of such items as materials and
systems for printed wiring and circuit boards, in no way relates to coal mining.

The annual financial obligations under the Coal Act of these Reachback companies are also
shown in Table One. These payments range from six hundred thousand dollars for Union Carbide
to over twelve million dollars for LTV. While these payments are not so large as to threaten the
financial stability of these companies, they make no economic sense. Effectively, a tax for coal
retirees health benefits is being levied on sales of cockpit data recorders and automatic
coffeemakers.
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‘TABLE ONE
REVENUES, LINES OF BUSINESS, AND ANNUAL LIABILITIES
FOR SELECTED REACHBACK COMPANIES, 1994

. Reveave by Aszwsl
Compeny Name Tosal Revewsc | Lines of Business Lines of Business Reachback
(080,0005) 000,000%) Lisbility
Altied Sigaat, tac. $12817 | Astomotive nn
Acroapace LD $2,100,000
Eagincered Materials 8212
Cievelond Clifts, fnc. B9 | Iroa Ove and Other s’ $840,256
LTV Corp. US| Seeel 4230 $12,100,000
Eaesgy Products 299
Loae Star Techaologics _ 8357 | Oiificid Products sad Services 218 BT
Industrial Products 142
Maxus Enczgy Corp. $682 | Ow and Offshore Oil and Gas $582 NA
NACCO Industrics, Iac. $1965 | Material Handling Bquipment $L1% $2,368,500
Smalt Eloctrical Applisnces. an
Retail Kitcheaware and Applisnces 64
Other Opcrations 11
Unioa Carbide $ABES | Chemicals sad Plastics 4265 $594,269
TABLE TWO
DETAILED LINES OF BUSINESS OF SELECTED REACHBACK COMPANIES
Compeny Nagse Detaliod Lines of Business

systcms for spacecraft sod anti-submarine warfare systems; designs, engineers and magufectarcs
awtamotive products soch M braking systens, engine componcats and safety resiraiol systems;

Cleveland Clifts, Inc. Controls, develops and lesscs iron ore and coal reserves; masages and Owns interest in mines;
Owns micrests m a nailrond providing scrvices 10 the mincs; snd produces and sctis coal and iron
ore pelicts.

LTV Corp. Troduces snd sclis stocl and related stoel itcms; manufactures aod distribuies drilling asd

Loac Star Technologics Holding company with subsidiary which manufacturcs and markets oilficld casting, tublng, Hinc

Maxus Encrgy Corp. Holding company with sebsidiarics which caplore. for and produce o aad gas; purchase, gather
and process watural gas; end produce natural gas liquids.

NAACD Indwstrics, Inc. Holding company with svbediarics which design, and market forklift trucks and

selated service perts; manufacturc snd market small electrical applisnces such as bienders and
food processors; mine and market ligaite coul for use by clectsic utilitics; and opesate speciaity
Union Carbide Holdiag company with subsidiarics which poduce cifyleae oxide/giyeol; massfacture drosd
angr: of derivatives of ethylenc axide/glyool; supply solvents, resins, iatermediates, emulions and
additives 10 & brosd variety of markets; manufactere and supply spocialty chemicals; provide
matcrinls and syssems for printod witing and circuit boards; supply Proocss techaology, catalysts,
molcculer sieve absorbents, process plsnts and technical services o the petrochemical and gas

The Coal Acts effects on smaller companies has in many instances been more direct and
more severe. Table Three contains brief descriptions of some of the more egregious examples of
the arbitrary nature of the tax. The Act requires Princeton Mining Co., for example, to contribute
even though it ceased coal mining operations in 1966 and currently produces and distributes
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popcorn. Another payer under the Act is 41 Liquors, a liquor store owned by the widow of a man
who ran a construction business that worked on union mines. Ohio Mining Co., another Reachback
firm, is the a real estate developer that ceased mining operations in 1951. Ohio Mining was
assigned five retired mine workers, only one of whom actually worked for the company, as well as
fifteen dependents.

‘TABLE THREE
SELECTED REACHBACK CASE STUDIES

Company Case Summary

Carpentertown Coal & Coke Co. Cn filed for in June 1989. It was assigaed 225 beacficiarics

Tucson, AZ at & cost of $760,229 per year.

Bear Cosl Co. Iac. Bee Coal ic 8 familyowned, wnios-opcrated cosl mining butincss that was awsigacd 29

Somervet, CO bemeficiarics despite = 1984 collcctive bergriniag agrocuscat, and 2 $1.1 million withdrewad
Ppeasity, which removed its obligation 1o the benefit trwsts. lts astigned premium of $91,996 per
yeay tramstuges into a lisbility over the next ten years equal to approximately 25 percent of its
et worth.

‘Bollmeier Construction Co. Mincrelated construction and maintcnance accousts for 80 percent of this family-ran

Marisss, IL company s busincsz. Bolimeier's sssigned premium is approximately $38,000 per year.

CB&T Indwatries CBA] Industyies i a Fortune 500 coastruction business that was assigned beneficiaries who

Oak Brook, IL ‘were employed as painters, laborers, and boilermakess for scveral weeks during the period 1950
© 1980, Tts acsigned preasivm is $24,000 per year.

Priaceton Mining Co. Princeson Mining ctaced mining cosd io 1966, 115 primary business i sow growing, proccasing,

Terre Huote, IN snd wholesale distribution of popoorn. It was assigned 41 beacficiarics at a cost of $419,25
per year.

41 Liguors “This liquor store bejongs t0 the widow of & man who once an & constraction business that

Madisonville, KY pesformed work for uaion miges. 41 Liquor? stsigned premium is approximately $9,600 per
yonr.

Charbos Bridge Chacbos Bridge is 4 ighway constroction firm that was sasigned five beacficiaries al 8 cost of

Madisomville, KY $18,000 per year. One of the assigned bencficiaries worked for the firm for 48 houss.

The Ohio Mining Ca. Owio Mising it a real cstate development business that ceascd mising Operations i 1951 1t

The Plains, OH was sssigned five setired mincrs, only one of whom worked for the compeny, and 15
depoadents at an sasual cost of $67.26.

Barnes & Tucker Co. Barncs & Twcker was assigied a premiva of 526 million ancwally, approximately twice its

Bdensburg, PA swual pross reveaucs.

Kitanning, PA % 1962 It is now & small easth-moving and construction company. It was asigaed two
beacficiaries, onc of whom operated & truck the company reated 30 a voios coal operator in
1948, at an aanusl premium of 36,957 per year.

GAL Coastructioa Inc. wuwmﬁaumm“m-mdmmwwA

Belle Vernon, PA

Tansendorfer Trucking Co. Iac. | Lamscadorfor Trucking i & family trucking busisces that formerly hanicd uaios coal. In 1967,

Twin Rocks, PA i withdrew from the union and paid a withdrawal peaalty. Lanzendorfes s assigned preasium
of $24350 per your equah approximately tweaty pevcent of Rs payroll, which forced the
company to filc for bankruptcy.
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‘TABLE THREE (CONTINUED)
REACHBACK CASE

Mount Hope, WV

Company Coae Samunazy

Moeris Rua Toal Mining Co. Morvis Ren Cont Misiag terminsted deep miniag more than 40 years age), than produweed cost

‘Wilkes-Barre, PA wader conttacy with » strip-mining operator until 1983, It is yesponsible for one retied miner,
who workd for theam for approximately five moaths in 1952, as well as his five depradonis.

New Shamwt Mining Co. New Shamu! Mining exited the coal business and curreally hat no employees. Tt was ssigned

Clanrfisld, PA 106 retired miners and 84 dependents at an annual cost of $461,642 per year.

Sager Coal Co. Sager Cosl it & sole proprietorship construction business that was assigned 14 buseficiation,

Belle Vernon, PA with as assigind premivm approximately double the firnf's annual grom income. Saper Coal
stopped mining in 1567 aed signed it lest UMWA costrect in 1964, When Mz, Joff Sager
bought the business from his father in 1989, its assets consisted of the firm mame ad two
pisces of reat estate.

TASA Corp. TASA was assigned seven beneficiaries at 3 cost of $24000 snnually, or approximately 25

TFitsburgh, PA parcent of itx incoms. TASA last mined coal more than 3} years a0,

Usity Real Estate Co. Unity b exitend the coul industry, Tis annual assigned premium was $266,000, which sompares

Oresssbury, PA with its azaual grows iacome of $54,000.

Clinchficld Coal, Jewell Ridge Qlinchfiekd Conl and Jewell Ridge Cosl are subsidiaries of Pitision, whose total Reachbeck

Coal labitity is $12 millios snnually,

Lebanoa, VA

| DOAW Coat Co., Inc. DO&W conduets contract coal mining for the Pittston Coal Group. DORW cmerged from

Clincheo, VA Chapter 11 reorganization in November 1993, and was assigned an annual premium of $111,315,

Ex Hom Coel Corp. EIx Horn Cos! last mined coal with uajon labor in 1955 and now primarily leases coal mining

Richmoud, VA rights. Bt was assigned 730 beneficiaries at a yexdy preminm of $708,048.

KWC, foe. KWC in » sooall trucking andd havling business. It was msignod beneficiarics a5 & result of

‘Whitewood, VA Operstions is the 19708 when it hesled refuse from 2 union mine, Tte anpual premium s
36957,

Mary Helea Coal Corp. Masy Helen Coal last mined coal in 1962. 1t was assigned 84 beneficiaries at an asousl cost of

Blackstone, VA 254,660 per year, which exceeds its annual royalty income by a factor of twelve,

Mifbum Collierics Milburn Collicties sopped mining coal approximately teo years ago. Itz Reachbeck tax

Lyachburg, VA asscasment i $212,000 anaually. The company aaticipates filing for bankruptcy within two
years.

Palmer Coking Coni Co. Palmer Coking was the last underground ming to operate in the state of Washington, 80 ander

Biack Diamond, WA the “hust employe? provision of the Coal Act, it was assigned many beneficiarios who epent
most of their working years smpioyed by otber coal companies. The company ceased wining in
1981 sad paid & withdrowal penalty to UMWA. Tt is now 5 5and and gravel conocrs with an
anaual Reachback dill of $185,599.

Laweet Mouaiain Laurel fied for picy after being amigaad more thas 1,500

Deneficiaries st as annual cost of 35,217,378,
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Several of these companies have either been forced into bankruptcy or face that outcome as an
imminent prospect. These companies include: (1) Carpentertown Coal and Coke, which was
actually in bankruptcy at the time it incurred an annual health care bill of approximately $750,000;
(2) Barnes & Tucker Co. which was assessed $2.6 million annually, approximately twice its total
annual revenues; (3) Lanzendorfer Trucking Co., a trucking company that formerly havled union
coal, whose annual assessment equals approximately tweaty percent of its payroll; (4) S&D Coal
Co., which formerly hauled union coal; (5) Sager Coal Co., a construcuon company that ceased coal
miaing in 1967 but whose Reachback are ap ly twice its gross income; and
(6) Mountain Laurel Resources, which filed for bankruptcy after being assigned more than 1,500
beneficiaries. In sum, as the examples from Table Three demonstrate, the effects of the Reachback
tax have been both devastating in their effects and bizarre in their circumstances,

B. Precedent for Future Congressionally Mandated Takings

The Reachback tax is a classic example of a government taking. The precedent set here is that in
alleged future instances of market failure or incomplete contracts, any company that ever produced
anything related to the product in question will be subject to takings. In the extreme, a
Congressional effort to clean up nuclear weapons sites would tap a firm like Colt Industries, which
produced repeater firearms in 1915, because Colt was involved in the weapons industry and was
a previous signatory to a labor agreement that later covered nuclear plant technici An even
closer analogy would be lf the Soual Secunty Trust Fund were facing an underfunding crisis and
Congress tapped and iduals who had previously made payments, using the
Justification that they now should contribute because they once had done so. The disincentives
provlded to existing firms by the ex post adverse consequences of other actions consistent with this
precedent are difficult to quantify but are obviously major and substantial.

A second adverse incentive provided by the Reachback provision is that firms active in an
industry will be induced to underfund private benefit plans. The Reachback provision signals these
firms that by causing funding crises, they can encourage Congress to tax unrelated eatities to bail
out the plans. Firms active in an industry can thereby transfer financial obligations to third-party
entities having no legal or economic responsibilities for the artificially created funding crisis.

Indeed, it was recently proposed to finance heaith and pension costs for the auto industry
through an excise tax on each car sold in the United States. The funds generated by this tax would
establish an auto industry health and pension stabilization fund whose proceeds would be allocated
by the fund administrators in such a way as to equalize these costs among domestic, U.S., and
foreign auto manufacturers (Economic Strategic Institute. The Future of the Industry: It Can
Compete, Can It Survive, 1992). This is a first step; but with the extension of the Reachback
precedent, given a funding crisis deliberately induced by current bers of the industry, past car
manufacturers such as American Motors, International Harvester, or any discoverable corporate
descendants could be required to pay for health benefits of past retirees.

The clear nature of the Reachback tax as a taking was confirmed in a January 1995 decision
by the U.S. DlstnctCourt (W.D Penn, Unity Real Estate Company v. Marty D. Hudson, et al.) when
it granted an inj in enfo of the Coal Act against Unity Real Estate
Company ('Umty') Umty is a small family-owned business, whose predecessors included coal

bly South Union (West Virginia) and South Union (Pennsylvania). Their
coa.l-mmmg predeo&sso:s operated during the period from 1922-1981, and were signatories to
NBCWA contracts from 1950 through 1981. Umty was forced by the Coal Act to cover thé health
care of 78 beneficiaries in 1993, and 76 more in 1994. These beneficiaries were former employees
(or survivors of former cmployeu) of South Union (West Virginia) and South Union
(Pennsylvania). The Reachback taxes imposed by the Coal Act for a single year (§266,000) were
so large as to eclipse Unity's total net worth (385 000). In fact, Unity did not even have sufficient
cash on hand to be able to meet the first month's mandated premiums.

Facing certain bankruptcy, Unity brought suit against the Trustees of both the UMWA
Combined Benefit Fund and the 1992 UMWA Benefit Plan in U.S. District Court. The Court
concluded “that the Coal Act violates the Talungs Clause of the constitution” Further, the Coun
found that *the Coal Act as applied to Unity is so palpably titutional that a preli Yy
injunction should issue against the enforcement of the Act against it*

The Court was especially aggrieved that the Reachback provision of the Coal Act was able to
stretch so far back into the past. Although defendants argued that Unity could have reasonably
foreseen its future obligations to their pred r's employers, the Court responded that if *the
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possibility of a decade-later legislative solution to a crisis makes the imposition of liability on Unity
on some basis chosen by Congress constitutionally foreseeable, then the expectations prong of the
Takings Clause analysis ceases to exist, because legislation can always be foreseen” Specifically,
*[t]o expand that reach to a period in excess of a decade goes far beyond any constitutional power
of Congress”

To determine whether a taking has occurred is in the domain of the court system and not part
of my expertise. Yet in the case of takings, the relevant issues at hand are fundamentally economic
ones, and economic analysis can prove enlightening. Although some would argue that a taking
impacts only the entity against whom regulations are promulgated, the effects of a taking clearly
extend beyond the corporation itself. In the opinion of Baumol and Sidak, the confiscation of
property without adequate compensation in the case of a corporation must be viewed in economic
terms as the taking of the property of the stockholders (Harvard Journal of Law & Public Policy,
Vol. 18). Thus, one method of economic analysis to determine whether an action constitutes a
“taking” is to examine the stock prices of companies. Again, according to Baumol and Sidak:

If the price of the regulated firme's stocks had been moving for some considerable period
in a manner that seems in line with the stock prices of fairly comparable enterprises,
then a sharp drop in the relative price of the securities of the regulated firm in the wake
of a substantial change in regulatory policy creates a strong presumption that the
regulatory charge is confiscatory. In other words, if the securities price is driven out of
line with the prices of similar securities of comparable firms, it is the marke¢s verdict
that confiscation has occurred.

Certainly, the imposition of a Reachback tax that forces a company such as Unity into
bankruptcy is clear proof that the market believes that a taking has occurred. A burden as weighty
as the Reachback tax is not likely to have been shouldered by Unity's competitors, who will now
operate in a less competitive marketplace due to the loss of a rival. Society becomes the loser,
because, as stated by Baumol and Sidak, *[wlhatever the means by which such regulatory
restrictions on investor compensation are imposed, they confiscate from consumers and investors
alike what is legitimately theirs - the benefits that they can expect in any competitive market, and
which they are denied only by the caprice of the regulatory process”

C. Reachback Taxes Distort Prices in Non-Coal Markets

Mandatory contributions on Reachback firms are taxes on the operations of companies throughout
the economy. Some of these companies currently mine other types of coal, e.g. lignite, while other
firms have exited the coal industry altogether. These taxes distort prices in unrelated markets and
reduce the ability of Reachback firms to compete in those markets against firms not subject to the
Reachback provision. Some Reachback firms have been .more than just competitively
disadvantaged - they have been forced into bankruptcy as a result of the Act. Thus, in some
instances the Reachback provision has resulted in taxes so confiscatory in nature that firms have
been forced to disband their operations despite the fact that they were surviving in their respective
marketplaces by providing valuable products at competitive prices. This means these now bankrupt
firms were employing scarce factors of production in their highest-valued uses, thereby increasing
the welfare of society, but the Reachback provision imposed such severe competitive disadvantages
on them that they could not survive. This is an undesirable outcome: Efficient firms were
effectively destroyed by the Reachback provision, resulting in a diminution of society's weifare.

D. Reachback Companies Had No Expectation They Were Liable for Future Contributions
to Health Care Benefit Plans

Reachback companies had no expectation that they would be liable for future contributions to
health benefit plans when they were no longer signatories to an NBCWA contract. If the
companies believed they had such ﬁnanmal obhgatnons, they would have disclosed those obligations
in their 10K reports so as to p by shareholders claiming the companies had not
disclosed rel information that could affect their future earnings. I have examined the 10K
reports of all publicly traded, Reachback compan es that no longer had an NBCWA coatract in
1988 and found that none of these companies stated they had a continuing financial obhgauon to
fund health benefit plans of UMWA workers. The decision by Congress in 1992 to impose
contribution reqmremcms on Reachback panies was a confiscatory tax which neither the
ies nor the capital market had expected.

o
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Despite the fact that none of the publicly traded, Reachback panies show any evid

of recognizing a continuing financial obligation to fund heath care benefit plans under the terms
of their (prior to 1988) NBCWA contracts, Mr. Trumka in his 1993 statement concluded in no
uncertain terms that the Reachback companies did have such continuing financial obligations. Mr.
Trumka noted that Chairman Rostenkowski and others had suggested that *it might not be fair to
impose retiree health care liabilities on former coal industry employers® However Mr. Trumka
dismissed this opinion with the comment that Reachback cx ies, as well as signatories to the
1988 NBCWA, “made the commitment to provide lifetime health care benefits to [their] employees
{and so} would be liable for premiums under the [1992 Coal] Act® Mr. Trumka's statement is
contradicted by two basic facts. First, the explicit terms of the 1988 NBCWA contract specified,
under the guarantee clause, that health care benefit plans were in existence for the life of the
contract —- not the lifetime of the employees. Second, the 1988 NBCWA contract could not place
heaith care liabilities on Reachback companies who, by definition, were not signatories to the
contract. If it could have, obviously the Rockefeller Act would not have been required.

V. Conclusion

Federal intervention in the coal industry in the form of the 1992 Coal Act has no economic
rationale. The Reachback provision was, and continues to be, an unjustifiable tax on other firms
that lowers the cost of health care payments by coal companies that signed the 1988 NBCWA
contract. The tax is unjustifiable because it solves neither a market failure nor a contractual
incompleteness problem. The Act was passed to solve an alleged funding crisis which never existed
and to fund the benefits of orphan retirees whose health care benefits were already contractually
provided for in existing health benefit funds. In sum, Reachback provision of the Coal Act deserves
no place on the rolls of required government interventions in the marketplace. Its potential for
surviving as a model for arbitrary and confiscatory taxation throughout the economy is substantial.
It should be repealed.
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STATEMENT OF JONATHAN C. ROSE
OF JONES, DAY, REAVIS AND POGUE
ON BEHALF OF THE REACHBACK TAX RELIEF COALITION

WHO PROMISED WHAT TO WHOM WHEN?

AN ANALYSIS OF THE ACTUAL CONTRACTUAL OBLIGATIONS OF
CURRENT AND FORMER SIGNATORIES UNDER
THE COAL WAGE AGREEMENTS

The Coal Act of 1992, according to those who would preserve it from any
amendment, is founded on the premise that "all companies which employed the retirees
should not be allowed to escape paying for the promised retirement health benefits and
dump their responsibilities on their competitors.” The BCOA and other supporsters of
the Coal Act have remained necessarily vague and ambiguous, however, about the source
of those claimed prommes and responsibilities. To the extent they have not simply

ed the clai ponsibilities, the supporters of the Act rely on several
clauses inserted in the National Bituminous Coal Wage Agreement (NBCWA or Wage
Agreement) and the UMWA plan documents in 1978. Clearly, whatever is contained in
those clauses can have no application to those 158 Reachback companies that did not
sign the 1978 NBCWA or a later agreement,’ as they never passed on, much less agreed
1o, those provisions. As set forth below, those clauses provide no greater warrant for
concluding that the reachback signatories of the 1978 and later Wage Agreements made
any promises that support the liability imposed by the Coal Act.

For more than forty years, health benefits in the unionized sector of the
bituminous coal industry were provided through a multi-employer plan and funded on a
pay-as-you-go basis through contributions from all current signatories of the Wage
Agreement. Each employer contributed from day one, regardless of how many (or
whether any) of the retirees drawing benefits had worked for it. The duty of any specific
employer 1o contribute 10 the plan was always expressly limited to the term of the
current agreement and ceased when that employ d to be a sigr y. The
promise® to pay benefits 10 retirees in 1950 Plan was always the promise of the industry-
wide plan, not of any individual employer. Even after the creation, prospectively, of
single employer benefit plans in 1978 for current employees and post-1975 retirees, a
multi-employer plan was retained to pay the benefits for those beneficiaries who
otherwise would cease to receive benefits.

Sponsors of the Coal Act simply tore up the collective bargaining agreements
underlying the multi-empl benefits system that had served the industry well since
1950 and reall d the employers’ and former employers’ obligations by legislative fiat,
Pre-1976 retirees and their beneficiaries, who had always been the responsibility of the
1950 UMWA Benefit Fund, funded by the signatories of the current NBCWA, were
arbitrarily reassigned to former signatories, most of whom had been out of the
bituminous coal business for years. Post-1975 retirees and their beneficiaries, whom the
courts had unanimously determined to be the responsibility of the 1974 UMWA Benefit
Fund, were similarly reassigned to their former employers, although the collective
bargaining agreements those employers had signed clearly retained the 1974 Fund
funded by current NBCWA signatories to provide their benefits. Through this
mechanism, the BCOA managed to shift the liability for more than 25,000 beneficiaries
onto companies that had legally and legitimately left the multi-employer system, and in

! Source: Peabody Coal Co., "Why the Coal Industry Retiree Health Benefit Act
Should Not Be Amended.” (Emphasis supplied.)

2 As of March 31, 1995, the Coal Act had imposed liability for retiree health
benefit premiums on a total of 257 signatories of NCBWAs prior to 1988 (the
"Reachback companies™). Of these, 99 were signatories to the 1978 or later NBCWA,
and 158 were signatories only to 1974 or earlier NBCWAs.

> The temporal extent of the promise to pay benefits has been the subject of
considerable confusion as the NBCWA plan documents contain contradictory references
to "Health Services card for life” in some places and benefits granted only for "the term
of the Agreement” in others.



191

most cases, the bituminous coal industry altogether, having paid all liabilities for which
‘they were legally respoasible.

The only companies that sought to escape their responsibilities under the
NBCWAs are the members of the BCOA, who refused to fulfill their express, contractual
guarantee of the health benefits of retired miners and their families, and sought relief
from Congress when the guarantee clause was enforced against them in court.* Unlike
the phantom responsibilities and moral obligations the BOOA seeks to pin on former
signatories of the NBCWAs who have long since left the bituminous coal industry, the
BCOA’s commitments to the retired miners were legally enforceable and were in fact
legally enforced by the courts, until the BCOA succeeded in enacting the Coal Act to
vitiate their previous contractual commitments.

A

The BCOA and other supporters of the Coal Act have suggested that former
signatories promised lifetime benefits to their employees and d: d and have
somehow sought to avoid that responsibility now. To the extent that they identify any
source at all, they claim that responsibility derives from several clauses in the 1978 and
later NBCWAs and the plan documents. Each is analyzed below.

.  TheF Si ies Made No Promise of Lifetime Healt
Benefits

Proponents of the Coal Act have asserted that former signatories promised their
employees lifetime benefits. That simply is not true. The only references to lifetime
benefits in the Wage Agreements, first inserted in 1974, are found in a "General
Description of the Health and Reti Benefits,” included in Article XX of the
NBCWA. Several provisions state that a pensioner fitting in one of several categories
"will be entitled to retain his Health Services card for life. Upon his death, his widow
will retain a Health Services card until her death or remarriage.” Of course, this
language at most indicates participation in the health benefits program, but does not
require any particular level of benefits. Equa.lly clearly, it imposes no obligation on
individual compames. Any pmmlse made is simply that of the coal producers as a whole
to ensure pensioners’ participation in the health benefits program.

The contractual obligation of any particular employer to provide benefits,
however, is clearly limited to the life of the Wage Agreement. Article XX, § (c)(3)(i)
states that the benefits provided by the single-employer benefit plans “shall be
during the term of this Agreement by cach Employer at levels set forth in such plans
(Emphasis supplied.) A scparate provxsxon the guarantee clause, discussed in more
detail below - similarly provides that the sig yers guarantee the level of
benefits paid by both the UMWA plans and the smgle-employer plans only "during the
term of this Agreement.” Art. XX, § (h) (emphasis supplied). Similarly, the General
Description expressly states that each employer guarantees benefits at the level of those
provided by the UMWA plans only “during the term of this Agreement.” (Emphasis
supplied).

These provisions demonstrate that the parties were bound by the Wage
Agreement only as long as they were effective signatoriu to it. Indeed, the courts have
uniformly so held. Based on these contractual provisions, "t uniformly has been held that
mmﬂqvumbﬂywuﬂkhduma[mhmhhbazﬁnaﬁa i
apiration of a wage " In re Chateaugay Corp., 945 F.2d 1205, 1210 (2d Cir.
1991), cert. denied, 112 S.Ct. 1167 (1992) (emphasis supplied) (citing District 29, UMWA
v. Royal Coal Co., 768 F.2d 588, 592 (4th Cir. 1985); District 29, UMWA v. United Mine
Workers Benefit Plan & Trust, 826 F.2d 280, 282-83 (4th Cir. 1987), cent. denied, 485 U.S.
935 (1988); UMWA by Rabbit v. Nobel, 720 F.Supp. 1169, 1176-78 (W.D. Pa. 1989), affd,
902 F.2d 1558 (3d Cir. 1990), cert. denied, 111 S.Ct. 1102 (1991); Schifano v. UMWA 1974

* See Doe v. Connors, 7196 F.Supp. 21 (W.D. Va. 1985); UMWA 1950 Benefit Plan
& Trust et al v. Bituminous Coal Operators’ Ass'n, 898 F.2d 177 (D.C. Cir. 1990).
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Benefit Plan & Trust, 655 F.Supp. 200 (N.D. W.Va. 1987)). See also Bax v. Coalite, 643
F.Supp. 709 (N.D. Ala. 1986). Indeed, the Wage Agreements contain "no intimation that
the parties intended [a former signatory’s) obligation to continue beyond the life of the
Wage Agreement.” In re Chateaugay Corp., 945 F.2d at 1208.

Because former signatories are not bound by expired Wage Agreements, they
cannot be required to provide the benefits established under them. The courts have
nevertheless accepted the proposition that the Wage Agreements do promise lifetime
bepefits to retired miners. The entity on which that promise is binding, however, is the
1974 UMWA Beaefit Plan, supported by the contributions from current signatories as
required by the Wage Agreement. "Without exception,” the courts have interpreted the
Wage Agreements and plan documents to impose the obligation, after expiration of the
Wage Agreement, upon the 1974 UMWA Benefit Plan, rather than upon the former
signatory company, to pay the promised "lifetime” retiree health benefits. Nobel, 720
F.Supp. at 1179-80.° The courts placed liability on the 1974 Benefit Plan rather than the
former signatories because “/fjrom its beginning this trust was intended as the safety net for
‘orphaned’ retired miners." District 29, UMWA, 826 F.2d at 283 (emphasis supplied).

The most recent decision on this issue also took note of the fact that the parties
to the NBCWA made no changes to the relevant portions of the NBCWA after these
cases were decided. The readoption in the 1938 agreement of the same language
therefore serves to "confirm(] that the judicial interpretations correctly represented the
intent of the parties.” Nobel, 720 F.Supp. at 1180.

2
memwml E Si S 10 F : Funding for ©
Health Bepefits

Much is made by supporters of the Coal Act that the coal companies guaranteed
the payment of benefits, which, they suggest, means that former signatories are
continually liable. Examination of the guarantee clause demonstrates, however, that it is
binding on individual employers only during the life of the Wage Agreement they signed.

The guarantee clause, Art. XX, § (h), first inserted in the 1978 NBCWA,
provides:

Notwithstanding any other provisions of this Agreement the
Employers herebdy agree to fully guarantee the pension and health benefits
provided by the 1950 Pension Fund, the 1950 Benefit Fund, the 1974
Pension Fund, the 1974 Benefit Fund and all other benefit plans described
in Section (c) of this Article XX during the term of this Agreement.
[Emphasis supplied.]

Moreover, the dause went on to explain that the guarantee would be satisfied by

d contrib if y, that “shall be made by all Employers signatory
hereto during the term of this Agreemens.” (Emphasis supplied.) Clearly, this provision
not only imposes no perpetual obligation on former signatories, but in fact affirmatively
limits their obligations to contribute to the plans.

The multi-employer system, reinforced by the guarantee of benefits by the current
signatories, was the result of vigorous collective bargaining. The courts have, at the
instance of the Trustees, specifically enforced the guarantee clause against current
signatories. In several cases brought against the BCOA, courts granted injunctions
requiring the signatories to increase their contributions to make up a shortfall in the

* To be sure, during the life of a particular agreement the 1974 Benefit Plan is to
provide benefits only for beneficiaries of signatory employers that are "no longer in
business.” See 1978 NBCWA, Art. XX, § (c}(3)(iii). That provision thus defines the
respective obligations of the Fund and the employer during the life of the agreement.
See Nobel, 720 F.Supp. at 1179. After the agreement has expired, however, it imposes
no legal obligation on the employer. See id.; District 29, UMWA, 826 F.2d at 283. Thus,
it is irrelevant whether the former signatories are still "in business” or not.
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UMWA funds, as required by the Wage Agreement. See McGlothlin v. Connors, 142
F.R.D. 626 (W.D. Va. 1992); Doe v. Connors, 796 F.Supp. 21 (W.D. Va. 1985); see also
UMWA 1950 Benefit Plan & Trust et al v. Bituminous Coal Operators’ Ass’n, 898 F.24 177
(D.C. Cir. 1990). lnconmasdlsamdabovethemhmrepeaedlyrehﬁedthe
Trustees’ attempt to force the Reachb to provide benefits for “their”
renreesbeyondthehfeoftheWageAyeementsﬂzyn@ed. Thus the benefits system
established by the collective bargaining process wound up in difficulty only when the
BCOA,:fwrdnsucnﬂywmngmoomibummtbel%NBCWAmrtheUMWA’

d to incr the contributions to the needed level, as required by the
guaranteedmlsemthe 1988 NBCWA.

Most recently, the BCOA and the UMWA have sought to pin liability on former
signatories through the so-called “evergreen clause,” which was inserted in the peasion
and benefit plan documents shortly after the 1978 NBCWA was signed and ratified.
Neither the language of the clause, past practice or other indicia of the intentions of the
parties support the novel idea that the clause imposes any perpetual obligation. Even if
it did, however, the obligation imposed would by its terms merely require contributions
based on bituminous coal production, and so the clause, even if it is “evergreen,” would —
unlike the Coal Act — require no contribution from the overwhelming majority of
Reachback companies which no longer mine bituminous coal.

The "evergreen clause” is found not in the Wage Agreements but in the pension
and beaefit plan documents. When the clause was added to the pension and benefit
trusts in 1978, it was perceived as doing nothing to change the traditional allocation of
responsibility for retiree benefits, under which signatory companies to the NBCWA
jointly shared the current costs of providing health benefits to retirees and their
dependents. mdnmemereiyreqmredemployuswboseemployeespunupuedmtbe
pension or benefit plans to comply with the terms of the trusts, including “making the
contributions required under the Nationa! Bituminous Coal Wage Agreement of 1978 [or
the current NBCWAT], as amended from time to time, and any successor agreements
thereto.”

Because the clause merely refers to the "contributions required under” the
NBCWA, it of course imposes no independent obligation to contribute beyond that set
forth in the relevant section of the NBCWA. Section (d) of Article XX of the NBCWA
specifies signatory employers’ obligations to contribute. ltoonmnssevenlkcy
limitations that are squarely contrary to any theory of “evergreen” ?tperpetlmlhabilﬂy

(Emphasis supphed.) It makes no reference to former signatories. Second, by its terms
the contributi lies only “[d]uring the ife of this Agreement” NBCWA
Article XX, § (d)(l) (emphasls supphed)' Third, the Wage Agreement later describes
the contribution requirement in similar terms: “This obligation of each Employer
signatory hereto, which is several and not joint, to so pay such sums shall be a direct and
continuing obligation of said Employer during the &fe of this Agreement.” Id., § (dX7)
(emphasis supplied). The Wage Agreement contains not the slightest hint that any of
these obligations continued after the life of the agreement.

$ Although the UMWA recognized at the time that the specified contributions
would be inadequate, it agreed to the reduced level only b it anticipated that the
guarantee clause would assure the necessary level of funding.

7 The prease wordmg varied slightly among the various trust documents, and
reflected revisions from time to time to refer explicitly to the current NBCWA.
agreement.

® Certain contributions were required for a shorter period of time, see, eg.,
Section(d)(1)(i) - (iv), but none extended beyond the NBCWA's termination date,
specified in Article XXIX.
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M , the Wage Agr ’s termination clause clearly indicates that the
contribution obligation does not survive the expiration of the agreement. Article XXIX,
governing termination of the Wage Agreement, makes a specific exception - but only
one ~ for the continuation of health benefits. The termination clause specifies that in
the event of an economic strike, employers must continue benefits for 30 days, after
which time they must be paid for by the employees. See Art. XXIX. It is inconceivable
that the termination provision would not also make an exception for former signatories
who must still contribute to the benefit plans, if there were such an obligation. Instead,
the "strike" provision states only that "[t}his paragraph shall survive the termination of the
remainder of this Agreement and shall continue in effect until the purpose for which it was
established is satisfied.” (Emphasis supplied.)

In addition, the most reliable extrinsic evidence of the parties’ intentions -- their
conduct for most of the time since the birth of the "evergreen clause” in 1978 ~
demonstrates that no one understood the "evergreen clause” or any part of the NBCWA
itself to impose a perpetual obligation beyond the particular NBCWA to which an
employer was signatory. In 1981, the Trustees of the UMWA benefit plans ruled that an
employer’s contribution obligation ends when it ceases to be a signatory to the NBCWA.
Indeed, the Trustees refused to accept any contributions from employers until they
submitted proof that they had signed the current NBCWA or a "me-t00" agreement that
adopted its terms. Absent such proof, the Trustees returned all contributions for any
period after the previous NBCWA had expired. If those companies continued to be
liable for contributions based solely on the evergreen clause, refusing to accept the
money would have been a blatant breach of the Trustees’ fiduciary duty to retirees and
their depend In fact, h , the Trustees correctly determined that the
contributions were not required by the Wage Agreement or the benefit trust documents.
Only much later, amid greater labor strife over health and pension benefits, did the
Tmstgees formulate their novel evergreen theory, as a way to broaden their contribution
base.

Because former signatories’ obligations expired with expiration of the Wage
Agreement to which they had been a signatory, no contributions would be required of
them under succeeding Wage Agreements, regardless of the meaning of the "evergreen
clause.”

Even if the "evergreen clause” did impose an obligation to contribute to the funds
in perpetuity, the Coal Act went far beyond that obligation by transforming a production-
based contribution supporting a muiti-employer system into one based on assignment of
former employees to individual former employers. Under every NBCWA, contributions
to the pension and benefit funds were based on bituminous coal production, measured
either in tons produced or hours worked in production and related activities. There was
no minimum or fixed contribution. As the federal government explained in a brief filed

® The only decision upholding "evergreen" liability, UMWA 1974 Pension v. Pittston
Company, 182 F. Supp. 658 (DD.C. 1992)’ affd, 984 F, 2d 469 (D.C. Cir. 1993), did so

three p still engaged in b i coal mining. Due to anomalous
procedural circumstances in that case, the court initially decided it on cross motions for
summary judgment with “virtually #o evidence” from the defendants as to the meaning of
the evergreen clause. Thus, for example, the court did not have before it the letters and
policy statements showing the Trustees’ longstanding practice of refusing to accept, let
alone require, contributions from former signatories. The court also lacked affidavits
which have now been submitted to it from the members of the BCOA Executive
Committee, who reviewed and approved the terms of the 1978 NBCWA, which state that
they never discussed, much less agreed to, an "evergreen” clause or any other perpetual
obligation to contribute. This new evidence has now been submitted to the same district
court in a number of subsequent "evergreen” liability cases consolidated before it. It is
very questionable that the court can or will impose "evergreen” liability in these cases in
the presence of a much more complete factual record on the history of the clause itself.
In any event, all of the pending “evergreen” cases including the Pittston case have been
referred by the court to mediation before a senior district judge.
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against various former bituminous coal producers who were challenging the Coal Act
Reachback:

The evergreen clauses did not create any obligation to contribute for
companies~such as plaintiffs—that left the coal mining industry because the
Wage Agr generally required contributions to the benefit plans on
a per-ton-of-coal-mined and coal-miner-hours-worked basis. Any party who
had ceased coal mining operations, such as plaintiffs, thus would no longer
be obligated to make contributions.

Brief for the Secretary of Health and Hnman Services at 6-7, n.*, LTV Steel Co. v.
Shalala (In re Chateaugay Corp.), (2nd Cir. 1995) (No. 94-6024) (citations
omitted). Thus, if the Coal Act merely apphed the NBCWA contribution formula to all
past signatories, virtually none would owe any contributions.® Unfortunately, the Coal
Act retroactively extended benefits liability to hundreds of companies that had left the
bituminous coal industry.

As the prccedmg dlsumon makﬁ clear, the Coal Act retroactively imposed
obligations on the R to fi the health benefits of tens of
the ds of retired mi and their d pend The those former
signatories had agreed to afforded no basis for the sweeping liability the Coal Act
imposed.

As noted above, due to the unique nature of the coal industry retiree benefits
were traditionally provided under a multi-employer sy As the federal court of
appeals explained:

The continual discovery of new coal mines and exhaustion of old ones
leads to a very high turnover of cmployers in the coal industry. Because of
this and the mobility of cmployees.laborandmnnzgememintheindumy
have since 1950 worked out a means for assuring worker retirement
beneﬁtswndﬁbg:pcuﬁcmwxpa:ﬁcanm Theyhave
done this through national, multi-employ
[UMWA] and a multi-empl nofooal dy -[theBCOA].
All coal companies that join the agreements pay lmothesamehcalthand
beneﬁtfnndsataspeaﬁed rate per ton of coal produced, and all eligible
employees receive benefits from those funds without reference to the

ployers they happen to be working for at the time of their retirement.

Connors v. Link Coal Co., 970 F.2d 902, 903 (D.C. Cir. 1992) (emphasis supplied). In
1978, at the behest of the BCOA, the industry prospecﬁvely converted to a single-
employer-plan system. Post-1975 reti would be covered by benefit plans established
by individual employers."! The pre-1976 retirees, however, remained on the multi-
employer system under the 1950 Benefit Plan. Even after 1978, therefore, the pre-1976
retirees were not assigned to any particular employer.

In fiscal year 1992, the beneficiaries under the 1950 Benefit Plan, who were the
collective responsibility solely of the companies that had joined the 1988 Wage
Agreement, comprised more than 85% of the total beneficiaries of the UMWA plans

1% The Trustees of the UMWA funds do not appear to dispute this position. They
have pressed evergreen claims only against companies that still mine bituminous coal,
such as Pittston and Massey.

1 Notwithstanding the BOOA’s current posturing as protector of "orphan” retirees’
benefits, in 1978 the BCOA wanted to rely exciusively on such plans for post-1975
retirees and leave "orphan” reti entirely unp d. The UMWA wisely insisted,
however, that the 1974 Benefit Plan be retained to cover retirees of companies that left
the bituminous coal business.
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and accounted for 86% of the health benefit expenses. According to the June 22, 1995,
Committee Print on the Coal Act, for fiscal 1992 the 1950 Fund had 97,599 beneficiaries
and expenses of $208.8 million, whereas the 1974 Fund bad 16,021 beneficiaries and
$33.3 million in expenses. Because the beneficiaries of the 1950 Benefit Plan were not
attributable to any particular employer, there could be no claim that any former
signatory had "dumped” them on the 1950 Benefit Plan. Rather, they were, under the
collective bargaining agreements since 1950, understood to be the responsibility of
current signatories - until, that is, the Coal Act arbitrarily assigned tens of thousands of
them to the Reachback companies.

With respect to those beneficiaries, Reachback companies that signed the 1978 or
later NBCWA are in no different position than companies that did not. As
demonstrated above, nothing in any of the NBCWAs or plan documents assigned any
responsibility to individual employers for those beneficiaries. Their only obligation was
to contribute the necessary amount to fund the benefits during the life of the Wage
Agreement or Agreements that they had signed. Once they ceased to be signatory, their
obligations came to an end.

Only with respect to the post-1975 reti and their depend is there any
argument that the beneficiaries are attributable to specific employers, based on the
switch to a single-employer system in 1978, Yet even in that case, as demonstrated
above, the former employers had no legal obligation after termination of the last Wage
Agreement they had signed. The collective bargaining process had created the 1974
Benefit Fund as a multi-employer plan specifically to ensure that orphaned miners did
pot lose their benefits. The Coal Act, of course, changed that entirely by placing liability
for those beneficiaries back on the Reachback companies.

The relatively small proportion of beneficiaries of the 1974 Benefit Fund also
demonstrates that the problem beneficiaries being "dumped"” on the 1974 plan, 10 the
extent there was any problem at all, could have been easily resolved - and in fact was -
through collective bargaining without any need for legislation. By the time of the Coal
Act, the BCOA and the UMWA had adopted the 1988 NBCWA, which for the first time
imposed withdrawal liability for health benefits on eompames that sought to withdraw
from the NBCWA system. See Art. XX, § (i). That provision would eliminate any
concern that the 1974 Benefit Plan would be placed in a disadvantageous position
through some companies’ departure from the bituminous coal industry and therefore the
multi-employer system.

Reflecting the BCOA's confidence that the problem had been solved, at the same
time that the withdrawal provision was adopted, the BCOA again voluntarily agreed to
guarantee the specified health benefits, including those for the relatively few post-1975
T and d. d attributable to panies that had not signed the 1988
NBCWA. Of oourse, this contractual resolution of the withdrawal liability issue did not
deter the BCOA from seeking millions of dollars in additional savings through
retroactive imposition of the single-employer assignment and funding mechanism
mandated by the Coal Act.

The most prevalent myth surrounding the 1992 Coal Act is that it did little more
than hold former signatories of the national coal wage agreements to promises they
made in the past. In fact, all of the Reachback companies complied with every
contractual obligation with respect to health benefits when they chose not to sign further
coal wage agreements, The Coal Act, h , dramatically those agr
retroactively to transfer the responsibility for tens of thousands of retirees from the
current signatories to the NBCWA, especially the largest companies mining bituminous
coal today. such as Peabody, Consolidation, and Cyprus Amax, to the Reachback
compa.mcs No act has shuwn less respect for freedom of contract and the collective
barg; These cir ide a compelling case for the complete
repeal of the Reachback provisions of the . 1992 Coal Act. At the very least, to the extent
that a surplus exists in the Combined Fund, the Reachback companies should, as H.R.
1370 provides, be released from the legislative mandate of the Coal Act to subsidize the
BCOA.
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STATEMENT OF DAVID JAMISON
PRESIDENT OF UNITY REAL ESTATE CO)

My name is David Jamison. 1 am President of Unity Real Estate Company
(“Unity”). Unity is a small Pennsylvania corporation that leases office space in a small
building and operates a parking lot, both of which it owns. Unity employs two people:
an officer (me) and a janitor.

In the Fall of 1993, the UMWA Combined Benefit Fund notified Unity
that it was obligated to pay certain annual premiums as a consequence of the newly
enacted Coal Industry Retiree Health Benefit Act of 1992 (“Coal Act”). The total
premium, $266,839.92, was to be paid in twelve monthly installments of $22,236.66
each, with any delinquency subjecting Unity to penalty of over $7,000.00 per day.

Unity could not possibly pay this astounding new liability. Unity’s average
annual gross revenue is only approximatcly $55,000.00 per year. As a going concern,
Unity’s value would not exceed $85,000.00. Thus, Unity did not have sufficient cash
to pay the initial $22,000.00 payment.

If it is enforced, the Coal Act will bankrupt Unity. There is no way Unity
can pay the amounts assessed against it, and the Coal Act, as presently structured,
permits no exception, even where, as here, it will destroy a Company.

This impact is particularly egregious given that Unity never engaged in the
mining business, and the liability is premised solely on its affiliation with entities that
legitimately ended their involvement in the mining industry decades ago.

Unity has two connections with the coal industry. In 1969, Unity merged
with three inactive coal companies, one of which was South Union Coal Company, a
Pennsylvania corporation incorporated in 1922 (“South Union-PA”). South Union-PA
had operated coal mines in Pennsylvania between 1922 and 1940; and in West Virginia
from 1943 to 1960. By 1961, however, all such operations were permanently
terminated. Unity's only other contact with the coal industry was that in 1974, it
incorporated a wholly owned subsidiary in West Virginia, also named South Union Coal
Company (“South Union-WV™), to operate the mine formerly operated by South Union-
PA. South Union-WYV operated the mine until it filed for bankruptcy on June 26, 1981.

South Union-PA and South Union-WYV were signatory to various National
Bituminous Coal Wage Agreements while they were in operation. Ultimately, however,
the Bankruptcy Court authorized South Union-WV to reject the last Agreement it signed
(the 1981 Agreement) as of its effective date, approved an unrelated third-party’s
assumption of all of South Union-WV’s assets and obligations.

Having had no contact with the coal industry since 1981, I was shocked to
discover that the Coal Act, which was passed in 1992, required Unity to pay any
amounts at all, let alone more than five times its annual gross revenue. Fortunately, the
United States District Court for the Western District of Pennsylvania believes that the
Coal Act is unconstitutional as applied to Unity, and issued a preliminary injunction
restraining its enforcement.



198

Separate and apart from the legal arguments set forth in that decision,
simple principles of fairness, equity, and justice demand some modification of the Coal
Act by which Unity is relieved of these unbearable obligations. Even though entities that
were affiliated with Unity formerly employed some UMWA miners that are continuing
to receive health benefits, the undisputable fact of the matter is that the provision of
such health benefits always has been, and still should be, part of the consideration for
which a coal industry employer receives productive work from his employees. In that
context, the cost of such health benefits reasonably can be passed on to the employer’s
customers, or otherwise accounted for in the trade-offs that go along with collective
bargaining.

Unfortunately, Unity has no such options for dealing with these Coal Act
obligations. Even assuming Unity could pay the initial payment, it could not pass these
costs on to anyone else. Unity’s office tenants and parking lot customers cannot
reasonably be charged the exorbitant rates which would be required to pay for these Coal
Act obligations. Likewise, Unity cannot reasonably reduce the wages and benefits of its
two employees so as to enable it to pay these Coal Act obligations. Instead, the only
option the Coal Act leaves Unity is to file for bankruptcy.

Fortunately, the District Court for the Western District of Pennsylvania has
seen fit to prevent this from occurring. Hopefully, you too will recognize the injustice
that is being done and modify the Coal Act in some way so as to allow Unity to remain
a viable entity.

O





