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REGULATORY REFORM

THURSDAY, FEBRUARY 8, 1996

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH,
NATURAL RESOURCES, AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Sioux City, IA.

The subcommittee met, pursuant to notice, at 12:04 p.m., in the
ballroom, Sioux City Hilton, 707 Fourth Street, Sioux City, IA,
Hon. David McIntosh (chairman of the subcommittee) presiding.

Present: Representatives McIntosh, and Gutknecht.

Also present: Representatives Latham, and Dornan.

Staff present: Mildred Webber, staff director; Karen Barnes, pro-
fessional staff member; David White, clerk; and Bruce Gwinn, mi-
nority professional staff member.

Mr. McINTOSH. The Subcommittee on National Economic
Growth, Natural Resources, and Regulatory Affairs will come to
order.

Welcome to this 11th field hearing. The subcommittee thanks
you for joining us today. We look forward to hearing testimony
from citizens about one of the most important issues facing the
country today, and that is what are we going to do about the prob-
lem of excessive and burdensome regulation? A regulation that
weaves a web of red tape around many of our activities, costs us
in terms of jobs and competitiveness on the world market, ends up
costing consumers in higher prices and ultimately ends up costing
billions of dollars in resources that could be spent for other, more
worthwhile goals.

The subcommittee has held field hearings around the country. It
is our goal to get outside of Washington and hear testimony from
real Americans about the effect of government regulations and then
take that information back with us to Washington to help write
legislation to correct those problems.

Now, we have heard a lot of different examples of regulation, and
the more that I hear, the more I realize there are an incredibly
large number of problems that need to be corrected. I am from
Muncie, IN, and we have a large farming community there, and at
one of our early subcommittee hearings a farmer named Kay
Whitehead came and testified about a problem she had. The Indi-
ana Soil and Conservation Service told her that she could only dis-
pose of her manure from her pig farm by spreading it on the fields
but not plowing it in. They were worried about soil erosion and told
her that that was the preferred method. Well, a little while later
EPA came by and told Kay that when she disposed of her ma-
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nure—and she had quite a large pork-producing facility—she had
to plow it in because they were worried about the runoff. Now, Kay
testified she did not care which rule she followed, but she realized
no matter what she did, she would be violating one of the two
agencies’ regulations. She did confide that her neighbors much pre-
ferred that she plow the manure in.

That type of confusion caused by Federal regulations is but one
example of many where average citizens are trying to do their best,
trying to protect the environment, protect health and safety, but
the morass of conflicting and confusing and often burdensome regu-
lations make it nearly impossible for them to do a good job and yet
comply with all of those regulations.

As I say, we are delighted to be here today in Iowa to hear this.
This is the first of two hearings. Tomorrow, we will be over in Des
Moines for additional hearings. I want to take a moment to thank
my colleague, Tom Latham, who is one of the stars in our freshman
class. Tom and I were talking about the problems with regulations
and he invited us to come out here and have a hearing in his dis-
trict. He said, I hear a lot of the same things, David, and you
should hear firsthand some of the experiences we have in Iowa. So,
if I might, I am going to ask unanimous consent that Tom be able
to join our committee today.

We have one more member of the committee who is going to be
here and join us. It is Representative Gil Gutknecht from Min-
nesota. He is driving down today and is apparently a little bit de-
layed. So we will have him join us as soon as he arrives here.

Tom, do you have any opening statement?

Mr. LatHaM. Yes. I want to thank you, Congressman McIntosh
for bringing your subcommittee to Sioux City to the Fifth Congres-
sional District. This is a subject that is near and dear to my heart.

One of the major reasons that I ran for Congress, as a small
business person, was because of some of the regulations that have
hindered growth and job opportunities in small business. We had
a case—we are 2 miles outside of a town of 168 people and we had
to spend about 80 hours and about $12,000 trying to determine
how much dust blew out of a wagon when you unloaded soybeans,
even though that dust blew right back into the field that it came
from. And this wagon, supposedly, had to be unloading 24 hours a
day, 365 days a year. We have got to inject some common sense
into the whole regulatory system. When we look at business today
that pays about $500 billion to the Federal Treasury in taxes but
spends about $650 billion a year complying with regulations, I
think it has gone out of control in many areas. We all understand
the need for regulations, for common-sense regulations. But, I
think we all believe that things have gone too far and we have to
swing the pendulum back.

I just want to thank you for bringing the committee here and
look forward—I think in addition to Gil Gutknecht from Minnesota,
I understand Bob Dornan is also going to be in later on. That will
liven things up, too, when Bob is here.

Mr. McINTOSH. That is right.

Mr. LATHAM. I want to thank you for being here.

Mr. McINnTOsH. Thank you very much, Tom. Thank you and your
staff for helping us set this up.
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One other comment I would like to make for the record is, the
ranking Democratic member, Collin Peterson, was hoping to be
here today but was unable to make it and asked me to express his
regrets. He has been enormously helpful in moving forward the
work of this committee, making it a bipartisan effort to cut back
on these unnecessary regulations.

Before we start with our formal session taking testimony, I
would like to give thanks to the lowa Secretary of State, Paul Pate,
who has been helpful and encouraged us in coming out here to hold
the field hearings. Paul has done a lot of work in this area himself
in holding similar sessions around the State and listening to people
in lIowa about problems they have at the State level. I wanted to
ask, Paul, if you have any comments for us before we begin with
the official panel?

STATEMENT OF PAUL PATE, SECRETARY OF STATE, STATE OF
IOWA

Mr. PATE. Thank you for the opportunity to share with you the
concerns of Iowa’s small businesses, Congressman McIntosh. Con-
gressman Latham, I think, articulated it very well. Coming from
his business background, he knows firsthand the challenges that
these business people are encountering and I hope to expound on
those a little bit here this afternoon and share with you some of
the issues that have come forward.

While I might be involved in politics, I am also grounded in the
real world with my background as a paving contractor. My family
is third-generation in construction and we know firsthand the
struggles and the frustrations that Iowa businesses go through
every day in trying to deal with government red tape. I have filled
out boxes of government forms to get a small contract and have
had to wade through volumes of paperwork and months of waiting
for payment.

I have got DNR sniffer wells on my property that were imposed
on me, even though the spill was not mine. I have had to meet a
payroll. In those early years, I can remember the challenge of
meeting that payroll and making the tough decisions of running my
own company. I have often worked alongside my crews. I know
many of us are looking outside now and probably thinking about
when the sunshine is going to come back, but I also remember the
heat of that hot July working with my crew in putting down 300
degree asphalt. We were looking for cooler weather. I will take to-
day’s weather any day.

I truly believe that government and business can work together
as a team. I think government can wear the white hat. That is my
theme and that is one I try to share. I think we can be the good -
guys when we come together. I think part of this committee process
that you are performing here today is going to make that happen.

This past year, I have traveled the State meeting with business
owners and community leaders in over 50 communities and I have
heard some of their frustrations firsthand from real people in the
real world. I have listened to their common-sense solutions. I think
these folks that I have met within these communities are true lead-
ers. They are not evil business owners who want to destroy the en-
vironment or hurt their employees. They are not fly by-night own-
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ers working out of a pickup truck or a back alley. They are owners
who are trying to make something happen for the good of the peo-
ple. In many cases, these are second-generation owners hoping that
they can pass those businesses or farms on to their children. They
are volunteers that are active in their communities and their
churches and they care about their State, their communities, their
neighbors, their employees and their businesses. Many of them
share a common concern; I think a common frustration and even
a common fear. They are honest and they want to provide jobs with
good wages and they want their communities to grow and they
want to hire more people. But, I think, they are also frustrated at
Government and the rules and what sometimes does not make
sense to them. They want to follow those rules, but they sometimes
need a little help understanding why Government is doing what
they are doing. I think sometimes Government needs to sit down
and figure out why they are doing what they are doing. Today’s
hearings should provide key insight on those issues.

If you will give me a moment here, I would like to share with
you a couple of examples of my own. One happens to be a central
Iowa company that told me that OSHA had fined them $500 during
an inspection on the job site. On the back of their truck was a
water cooler—and we have seen those plastic water coolers, and
the workers use paper cups for it. After they use it, they wad it
up and throw it on the ground. Well, unfortunately, the OSHA in-
spector happened to come by and see this and he reasoned that
some worker might come along, pick it up, unwad it and reuse it
again.

I think later, you are going to hear about the Sioux City Fire De-
partment’s experiences with Iowa OSHA. Now, this was a wakeup
call for many people in this State. While OSHA has agreed not to
fine the city, they feel they were right and in similar circumstances
could fine another fire department.

Now, the positive side to this story is that momentum for posi-
tive change is happening in Iowa. Jowa OSHA has agreed to not
fine emergency workers during crisis situations and is starting the
process of implementing a common-sense approach.

Now, the movement by Congress and the White House to im-
prove a partnership approach to worker safety, I think, is to be ap-
plauded and I want to make sure that it is encouraged. I think it
is a key area.

Another key area of runaway government red tape is EPA’s role
in the air and water quality guidelines. Iowa businesses face such
regulatory hurdles that we had a backlog of 300 applications for
economic growth, jobs, right here that were being held hostage.

One more example of red tape comes from a small business in
western Iowa. I think this is intriguing. It goes along with Con-
gressman Latham’s remarks, I think. A crematory was applying for
an air permit and one of the questions the agency asked was for
them to project the amount of emissions if they ran 24 hours a day,
7 days a week, 365 days a year. I think you can quickly figure out
the dilemma they ran into. They had already cremated everybody
in Sioux City, Council Bluffs, Omaha and were working their way
toward Des Moines and they had not even dented the market. So,
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I think there is a key thing here about common sense in how we
approach this.

Two small towns, Rome and Hillsboro, IA, which are in southeast
Iowa, worked with the Federal Government to bring sewage serv-
ices to their small towns, about 60 or 70 homes in that area. Engi-
neers wanted to use several innovative designs, including a 6-inch
sewage pipe which could handle about 150 to 200 homes. Our Iowa
DNR insisted that they use 8-inch pipe which could service 400
homes. Now, if they could have been allowed to use the new-design
standards which other States, including Nebraska, use, these two
small cities could have saved up to $200,000. Now, on a positive
note, DNR has set up a pilot system to explore alternative designs
for 13 ecommunities that are members of the rural water system.
DNR has not agreed to allow towns outside that system, like Rome
and Hillsboro, to use the designs though—and there are over 220
communities in Iowa without sewers that could save substantial
money.

Some have criticized my efforts on the State level for regulatory
reform because they say businesses, if they operate honestly, the
owner would have nothing to fear. I think I have got a pretty good
handle on the fact that I have met with hundreds of honest busi-
ness people in this State who are stalwarts in their community,
and these business owners want clean air. They breathe the same
air as we do. They want clean water because they drink the same
water as we do. They do not want to hurt their employees. Their
children play with other children just like we do in our own com-
munities. They go to the same schools. They attend the same
churches, and in many cases, these owners work alongside their
employees under the same conditions.

The bottom line is, what can the Government do to become more
user friendly?

No. 1, they can consult with businesses before administrative
rulemaking.

No. 2, establish a rules review process 5 years or sooner after im-
plemented.

No. 3, with industry review the Federal rules already on the
books.

No. 4—and I think this is a very important one—customer serv-
ice training for the bureaucrats. Let them see how their regulations
affect business. Have them view a part of their job as growing the
economy.

No. 5—and from my perspective as the Secretary of State, I
think it is very important. Our Department of Natural Resources
and our Department of Economic Development have started to
work together to assist new Iowa businesses with environmental
regulatory hurdles. We have also gone to accelerating our permit-
ting process for basic air quality permits and more general permit-
ting. What I would like to see us do here, is please continue to let
the States develop these innovative programs. Do not tie their
hands. Let them be creative and try to get through the process.

No. 6. While I am not an advocate of increasing government pro-
grams, in lowa, we have two very successful programs that work
with small businesses. The first helps the business fill out air per-
mits. The second works with businesses to cut down their waste
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streams. I think both of these are successful programs that are not
run out of a bureaucratic government agency. They are run out of
a State University. They are not threatening to businesses. They
are designed to work with businesses. They cannot fine or penalize.
I think we should consider using this successful model to restruc-
turle OSHA, consulting or other Federal mandated programs pos-
sibly.

In Iowa, we are working together in an effort to have jobs envi-
ronment that promotes a partnership in government and business.
The theme that I think we all ought to focus on is government can
wear the white hat.

I thank you for the opportunity to visit with you today and I en-
courage you to carry our message back to Washington. If we can
assist in any way, we would be happy to. Thank you.

Mr. McINTOSH. Thank you very much.

Tom, do you have any questions?

Mr. LATHAM. I just want to make one additional statement that
I failed to earlier. About 90 percent of the problems that we deal
with are with regulators—in our office. I think one very chilling
fact in this hearing today that should be brought out and made
part of the record is that we actually had people who were afraid
to come here and testify today because they felt if a regulator found
out that they were testifying about some of the problems that they
were having, that somehow, they would get back at them. And, I
think, in a free society that is simply outrageous.

Mr. MCINTOSH. You are exactly right. And let me state for the
record, if there is any incident of that happening or any effort to
intimidate anyone, our committee will fully investigate that and
hold the agency and the personnel accountable to the public for
their actions. It is outrageous that someone would not feel fully
confident in being able to come before their elected representatives
and tell them about problems they are having with their Govern-
ment.

Paul, I could not help thinking as you were describing your per-
sonal business of an incident that happened in my district over the
summer. During the heat wave, we had a real problem on the con-
struction crews in a couple of the road construction sites where the
Indiana OSHA was telling them that they had to wear long pants.
Finally, it got so bad that people were falling over with heat ex-
haustion and the employers sent their employees home because
that was the safer route. Well, the employees—not the employer,
the employees, men who were working on these sites called my of-
fice and said you have got to do something about this. This is Gov-
ernment at its worst. We would much rather be working. Frankly,
we would much rather do it in our shorts because we know how
to stay away from all of the hot asphalt. We can get the job done
without having to wear these long pants.

We wrote to IOSHA, Indiana OSHA, and pointed out the prob-
lem. We did not get that much of an immediate response. Fortu-
nately, the heat wave broke and they were able to get back to
work. It was just yet another example where the failure to use
common sense caused more problems than it solved.

Thank you for coming today and thank you for all of your assist-
ance in helping us to prepare for these hearings. And as you find
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out more examples of that, let me invite you to submit them to us
and we will also make sure they get into the record so that we can
have those looked at by the appropriate agencies in Washington.

Mr. PATE. Very good. Thank you.

Mr. McINTOSH. Let us now turn to our first panel. The first
group of witnesses today will be several small businessmen who
will be talking about different issues they have had with regulatory
agencies. Let me introduce each of the four and then ask you all
to please rise. Harold Higman, who is the owner of Higman Sand
and Gravel; David Calhoun with the Wells Blue Bunny Dairy;
Corky Bailey, who is with JEBRO and Ellen Prescott. I am sorry,
Ellen. I did not mean to refer to only men. I am glad to see a small
businesswoman here. She is vice president and general auditor of
Security National Bank.

The chairman of the full committee has asked that we have each
of our witnesses sworn in for all of our hearings. So, if I could ask
each of you to please rise.

[Witnesses sworn.]

Mr. McInTOSH. Thank you very much. Let the record show that
each of the witnesses answered in the affirmative.

(liVIr. Higman, if you could begin for us. Thank you for coming by
today.

STATEMENTS OF HAROLD HIGMAN, HIGMAN CO.; DAVID CAL-
HOUN, WELLS’ BLUE BUNNY DAIRY; CORKY BAILEY, JEBRO;
AND ELLEN PRESCOTT, SECURITY NATIONAL BANK

Mr. HiGMAN. Thank you, Congressman.

I have entitled my testimony today Regulatory Agencies Out of
Control. Mr. Congressman, this is a list of regulatory agencies that
can touch my business at any moment of any given day.

[Displays long list.]

Mr. HIGMAN. The first example I use is my company, Higman
Sand & Gravel of Akron, IA. Higman Sand & Gravel was founded
53 years ago by Harold Higman, Sr., who loaded trucks one shovel
at a time. Today, this small business employs some 50 persons
from the Akron, IA community and provides sand and gravel build-
iSng materials to a large part of northwest Iowa and surrounding

tates.

In its 53 years of operation, neither this company nor its owners
have ever had a criminal infraction of any kind. But, on August 23,
1991, approximately 18 agents from the EPA raided our business
with guns loaded and drawn with their usual stick them up proce-
dure, which included bursting into the private office of a newly
hired secretary, placing a loaded and cocked pistol to her face and
yelling don’t move. Needless to say, it scared the wits out of her.
This resulted in later charging the company and its two principal
officers with storage of hazardous waste. This hazardous waste
found amounted to a small amount of paint thinner dumped on our
property by an unknown party.

This case went to Federal court in Sioux City, IA. During the
court proceedings, it was discovered that the individual who turned
the Higmans into the EPA had himself placed the waste on
Higman property. This person was a paid informant, who at that
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time had received $2,000 with the promise of receiving $24,000 if
this case was successful.

We mounted the best legal defense team we could afford, which
included the hiring of the largest law firm in the United States and
adding to it numerous outside attorneys, research personnel and
investigators. During this time, one of our original attorneys was
hired by the EPA and when confronted about this, her comments
were, I do not understand why the EPA is coming down so hard.
They did not find anything significant, but having spent so much
money developing this case and thinking you have deep pockets,
they must now go for the big bucks to cover their cost.

Second, she said, I cannot afford not to work for the EPA for
what they are offering me. Obviously, the Government pays much
more than the private sector so it can win large amounts in settle-
ments and fines.

After a costly trial, Higman Sand & Gravel was found not guilty
by a Federal jury. Had we lost this case, we were facing fines
amounting to some $50 million and prison terms in excess of 5
years.

My second example is the Mine Safety and Health Administra-
tion, called MSHA. On July 18, 1995, Higman Sand & Gravel was
visited upon by two Federal mine inspectors. These inspections
have taken place semi-annually since MSHA’s inception in the
early 1970’s. This mine site has an impeccable record. It has never
had an injury or a lost-time accident. It is operated by an experi-
enced and trained employee who has worked for Higman Sand &
Gravel for 23 years. On that date, your inspector, Lloyd Ferron, is-
sued some 23 citations and orders on alleged violations which he
claims to have found affecting one person. This is the paperwork
that was generated that day, Mr. Congressman.

[Displays paperwork.]

Mr. HiIGMAN. That is one copy. It has never had an injury or lost-
time accident and is operated, as I said, by an experienced and
trained employee.

Even though it was explained to Lloyd that we were at that time
under pressure to furnish material for a highway project and need-
ed to continue to produce material, his demand was that he consid-
ered violations were to be fixed immediately, resulting in a plant
shut down. These citations and orders are now on the Federal court
docket for this spring.

Since this plant has been inspected twice annually and kept in
compliance, why then should it be cited for so many infractions?
Guesses have been made by a former Higman attorney now work-
ing for the Government, as well as our staff attorneys, that it is
because the Higman Co. so vigorously and legally fights these in-
justices. And also, because the Government regulators are so vin-
dictive and will retaliate at all cost to protect and elevate their po-
sitions. We therefore reach a point of impasse.

Never once have I had a government regulator, regardless of
agency, visit my place of business to offer help. Instead, they come
with a combative attitude. Can you imagine an IRS agent coming
to your door and saying, may I help you with your taxes? I have
found what I believe to be several errors. As one agent publicly ac-
knowledged, we are under pressure, career path pressure, to come
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up with bigger and more newsworthy cases, thus resulting in pro-
motion. When visiting a U.S. attorney’s office, [ read a letter from
the Justice Department complimenting that office on the number
of dollars that it had taken in on fines, penalties and settlements.
Why is it the Government system does not promote its personnel
based on positive helpful attitude?

Even considering the mind-boggling number of rules, regulations
and orders handed down each year by Congress and its regulators,
I feel the problem lies not so much in the rules but in the rulers
who implement them. The Federal regulators have a bottomless
pocket of dollars to work within the judicial system preventing the
challenging of regulations by small business.

The small businessman of today must stay focused on his compa-
ny’s goals in order to survive in a competitive climate. He has nei-
ther the time or expertise or finances to understand the vast regu-
latory system which today is held over his business. For him to
survive, this system must be changed.

In conclusion, Mr. Congressman, America is a great and diverse
society evolving from a mix of which is tried and true. Yet, the sin-
gle key ingredient lacking from the recipe to make her the greatest
ever, is common sense.

Thank you, Mr. Congressman.

[The prepared statement of Mr. Higman follows:]
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Regulatory Agencies “Out-of-Control” !

The first example I use here today is my company Higman Sand &
Gravel of Akron Iowa. Higman Sand & Gravel was founded 53 years
ago by Harold Higman Sr. who loaded trucks one shovel at a time.

Today this small business employs some 50 persons from the Akron
Jowa community and provides sand and gravel building materials to a
large part of N.W. Jowa and surrounding states.

In its 53 years of operation, neither this company or its owners have
ever had a criminal infraction of any kind.

But on August 23, 1991 approximately 18 agents from the EPA
raided our business with guns loaded and drawn with their usual
stick’em up procedure which included bursting into the private office of
a newly hired secretary placing a loaded and cocked pistol to her face,
and yelling, “don’t move! ”

Needless to say, he scared the wits out of her! This resulted in later
charging the company and its 2 principle officers with storage of
hazardous waste. The hazardous waste found amounted to a small
amount of paint thinner dumped on our property by an unknown party,

This case went to Federal court in Sioux City, Iowa. During the court
proceedings it was discovered that the individual who turned the
Higmans into the EPA, had himself placed the waste on Higman
property. This person was a paid informant, who had at that time
received $ 2000 with the promise of receiving $ 24,000 if this case was
successful.

We mounted the best legal defense team we could afford which
included the hiring of the largest law firm in the U.S. and adding to it
numerous outside attorneys, research personnel and investigators,

" During this time one of our original attorneys was hired by the EPA, and
when confronted about this her comments were. “ I don’t understand
why the EPA is coming down so hard. They did not find anything
significant, but having spent so much money developing this case and
thinking you have deep pockets, they must now go for the big bucks to
cover their costs.”

SECOND: “I cannot afford NOT to work for the EPA for what they are
offering me.” Obviously the government pays much more than the
private sector, so it can win large amounts in settlements and fines.
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After a costly trial procedure, Higman Sand & Gravel was found not
guilty by a federal jury. Had we lost this case we were facing fines
amounting to S0 million dollars and prison terms in excess of 5 years.

My second example is the Mine Safety and Health Administration
called MSHA. On July 18, 1995, Higman Sand and Gravel was visited
upon by 2 federal mine inspectors. These inspections have taken place
semi- annually since MSHAs inception in the early 70’s. This mine site
has an impeccable record. It has never had baving an injury or lost time
accident. It is operated by an experienced and trained employee who has
worked for Higman Sand & Gravel for 24 years.

On that date your inspector, Lloyd Ferron, issued some 23 citations
and orders on alleged violations which he claims to have found affecting
one person. Even though it was explained to Lloyd that we were at that
time under pressure to furnish material for a highway project and
needed to continue to produce material, his demand was that what he
considered violations were to be fixed immediately, resulting in a plant
shut down. These citations and orders are now on the federal court
docket for this spring. Since this plant has been inspected twice annually
and kept in compliance, why then should it be cited for so many
infractions? Guesses have been made by a former Higman aftorney now
working for the government, as well as our staff attorneys, that it is
because the Higman Co. so vigorously and legally fights these injustices.
And also because the government regulators are so vindictive and will
retaliate at all costs to protect and elevate their position. We therefore
reach a point of impasse.

Never once have I had a government regulator, regardless of agency,
visit my place of business to offer help. Instead, they come with a
combative attitude. Can you imagine an IRS agent coming to your door
and saying “May I help you with your taxes, I have found what I believe
to be several errors.” As one agent publicly acknowledged “ We are
under pressure, career path pressure, to come up with bigger and more
news worthy cases! “ thus resulting in promotion! When visiting a U.S,
attorney’s office, I read a letter from the justice department
complimenting that office for the number of dollars it had taken in on
fines, penalties and settiements. Why is it, the government system does
not promote its personnel based on a positive helpful attitude.
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Even considering the mind boggling number of rules, regulations and
orders handed down each year by congress and its regulators, I feel the
problem lies not so much in the rules, but in the rulers who implement
them. The Federal regulators have a bottomless pocket of dollars to
work with in the judicial system preventing the challenging of
regulations by small business.

The small business man of today must stay focused on his company’s
goals in order to survive in todays competitive climate. He has neither
the time, expertise or finances to understand the vast regulatory system
which today is held over his business. For him to survive, this system
must be changed.

In conclusion, America is a great and diverse society evolving from a
mix of that which is tried and true. Yet the single key ingredient lacking
from the recipe to make her the greatest ever, is common sense !

Thagk you
Respectfully Submitted

Harold Higman Jr.
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Mr. McINTOsH. Thank you very much, Mr. Higman. Those are
two incredible incidents. I was amazed when I was reading through
your testimony that EPA would feel it necessary to come in at gun
point in that situation. Tell me this, who had actually paid the in-
formant who ended up bringing the substance onto the property?

Mr. HiGMAN. In testimony from the individual's wife, $2,000 had
already been paid to him by the Government and they were in con-
sideration of paying the additional money and bringing it to
$24.,000 had the case been successful.

Mr. MCINTOSH. So the taxpayer was ultimately the person pay-
ing this informant to come into your business and take care of this
and inform the Government on you?

Mr. HiGMmaN. That is right.

Mr. McIntosH. That is an amazing use of taxpayer moneys on
that. We definitely need to look into that one.

Let me ask you this, what single thing do you think would most
help us, if we were to change it, make sure that the agencies did
not engage in this type of unhelpful behavior?

Mr. HigMmaAN. First of all, I do not think you need any agency
within the bounds of government coming in on anybody at gun
point in a business of that type for any infraction. Second, I think
we need a clear cut means of giving information back to the Gov-
ernment. That is to say, checks and balances in dealing with our
regulators. As I aforementioned, I do not think it is so much the
rules. There are certain rules that we need today to maintain our
status of society. By the same token, when placed in the hands of
individuals that are not schooled and properly conditioned as our
Secretary of State said, these people have to be taught that, you
know, we are human beings too and we need to be treated as such.

Mr. McINTOSH. Statutory authority is required before an agency
can use firearms in its enforcement activities. I think you raise a
good point, that perhaps what we ought to do is make them refer
any cases where they think there may be violent episodes to the
FBI or some other enforcement agency and let them use what is
better discretion often. I will look into that. I think that is a very
good point.

Mr. HigMmAN. [ appreciate that, sir.

Mr. McINTOsH. I have no other questions.

Tom, do you have anything?

Mr. LATHAM. I would just like to have the record show that we
have about 20 feet of paper stretched out across the floor here and
it is only about half unrolled—all the forms that were filled out.

Do you have a copy of the court record from the case where the
é;ndivid‘;lal—where it was shown that the individual was paid the

2,0007

Mr. HiGMAN. That is correct, Tom. We had a court record made
for our own well-being. We considered taking it to court to come
back on them. In all truthfulness, it was my mother who said, no,
we were not brought up that way. You leave well enough alone and
you go on about your business.

Mr. LaTHAM. Would it be possible to provide us with a copy of
that? I would ask unanimous consent that that be inserted in the
record, Mr. Chairman.
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Mr. MCINTOSH. I see no objection. I think that would be helpful
to have as a part of that record.

Mr. LATHAM. I just think it is outrageous what happened to you.
It is simply a case of government gone amuck and quite honestly—
I mean, I go back to—people do not mind paying taxes but when
you have regulators, who because of rules written by someone
sometimes with agendas, that come in and do things like this, this
is a free country and things like this should never happen. I just
appreciate very much your testimony.

Mr. HiGMAN. One point you might appreciate, Mr. Congressman.
It cost us approximately a quarter of a million dollars to fight that
case. Had that money been left in the community, it would have
gone out in terms of salaries, goods and services within the commu-
nity. And if you use the three-time-turnover rule on the commu-
nity, the community was really robbed of $750,000 at that time,
and it is a community of about 1,500 people.

Mr. LaTHAM. In your testimony, you say that you believe that the
reason you were singled out for the second charge was just because
you had fought the first one. Those were statements made by peo-
ple from in the Government, or how did you determine that?

Mr. HIGMAN. I was not in reference—I am sorry if I made that
inference to the EPA case. I was at that moment inferring that we
fight all MSHA cases. Maybe fight is not the proper word for it, but
we did take them to court, and we were successful. And in con-
versation with my attorney and with one of the government attor-
neys, Mr. Higman just has a bad attitude and wants to fight on all
these cases and we are going to push forward and fight back.

Mr. LATHAM. But your testimony is not that the EPA case had
anything to do with the mine case?

Mr. HiGMAN. No, sir.

Mr. LATHAM. OK. Thank you, Mr. Chairman.

Mr. McINTOSH. Thank you, Mr. Latham.

The staff has suggested that we have all the other witnesses tes-
tify and then ask questions in order to make sure we have enough
time to hear from everyone. Let me take a moment to introduce
some of the staff who are with us because they worked very hard
to put this on. Mildred Webber is the staff director for the sub-
committee. Karen Barnes is with the staff and David White. Also,
Bruce Gwinn, who is the staff director for the minority staff. And
helping us keep time is Troy Rue with Congressman Latham’s
staff. I appreciate your help, Troy. He will flash up when we get
close to the 5 minute mark. I will ask people to summarize at that
point so we can hear from everybody.

Our next witness is David Calhoun with Wells’ Blue Bunny
Dairy. Mr. Calhoun.

Mr. CALHOUN. Good morning.

Mr. McINTOSH. Good morning. Thanks for coming.

Mr. CALHOUN. As an employer, we have an obligation to provide
a safe work place. The employer also has the responsibility not to
abuse the environment. The Federal Government a number of
years ago decided that it had a role in these areas as well and
began introducing regulations in an effort to ensure that employers
lived up to these responsibilities.
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The question I ask myself at work daily—the question I ask my-
self as I work daily to meet the responsibilities I have at Wells’
vairy of protecting the environment and providing a safe work
place is, how is what I am working on right now making a dif-
ference? As I drive home at night and think about this question,
the answer all too often is that what I did throughout the course
of my day probably did not make the workplace a whole lot safer
or the environment any cleaner. The reason that I sometimes do
not make much of a difference is that I probably spend much of my
day trying to comply with government regulation. Most of these
regulations were probably developed with the best of intentions by
people who have a sincere interest in these areas. But the goals of
a safe workplace and a clean environment have become clouded.
For example, material safety data sheets are required on chemicals
in the workplace. A recent survey of 500 employees that we put
through a refresher safety training course revealed that only seven
employees had ever used a material safety data sheet. A tremen-
dous amount of time is spent copying, indexing and distributing
these sheets to our facilities. One cannot help but wonder if this
time could be better spent doing something which has a positive
impact on a larger percentage of employees.

Several years ago, we discovered that we had an underground
storage tank site that had experienced a leak. We immediately dis-
continued the use of the tank and began working with consultants
and regulators to clean up the free product at the site. Seven years
and some $40,000 later, we have actually started to clean up the
site by pumping the free product out of the ground.

When a company has a release of a hazardous substance into the
environment which is equal to or exceeds the reportable quantity
established by EPA, a report must be made to the national re-
sponse center immediately. An EPA official has defined imme-
diately to me as within 15 minutes. That means at a time of crisis
for your company, someone needs to remember to drop what they
are doing and call the NRC. Instead of having everyone involved
in evacuations, repair work or containment work, somebody needs
to be on the phone complying with the immediate reporting re-
quirement.

The reportable quantity for the refrigerant we use, ammonia, is
100 pounds or roughly 20 gallons. If a company has an ammonia
leak, they must estimate the amount of release within this time-
frame. This results in some releases being reported that might not
need to be reported because it is impossible to determine the
amount of the leak in that timeframe.

When you report a leak to the NRC, they send you a 10-page
questionnaire to complete. So when you called the NRC, you were
not sure if the report was necessary because you did not know the
exact amount of the leak. You did not have any specific information
to provide them with about the situation because it had not been
adequately assessed, and you are guaranteeing your company addi-
tional paperwork. It would seem to me more beneficial to take the
time necessary to assess the situation with the help of local offi-
cials before deciding to report the release to Federal officials. If reg-
ulators were truly focused on what should be their goals of protect-
ing the environment and providing a safe work place, I seriously
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question if my office would have to spend -time completing some of
these tasks. The regulators’ efforts need to be refocused on the
g(l)als of protecting the environment and providing a safe work
place.

Thank you.

Mr. McINTOSH. Thank you very much, Mr. Calhoun. 1 look for-
ward to asking you a little bit about those MSDS criteria.

Our next witness is Mr. Corky Bailey. Mr. Bailey, thank you for
coming today. Before we start, let me just ask unanimous consent,
if people do not mind if the gentlemen and ladies who feel like it
could remove their coats. It is awfully hot in here and I certainly
do not mind if we become a little less formal in this process. So
anybody who would like to, feel free to.

Mr. Bailey.

[The prepared statement of Mr. Calhoun follows:]
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Underground Storage Tank Site

In 1988 we reccived potification of rules pertaining Io such things 88 inline leak desaction , overfill prosaction,
monthly monitoring, eic. In the process of complying with these rules, a leak wus discovered at our sise. Last
moath, some seven years later, after cumerous studies conducted by consuliants and ¢ temendous amouat of
cotrespondence between regulsiors, confultants and Wells' Dairy we have fioally begun the process of
cleaning up the leak.

There have beca 20 significant changes at this sits during this time period. We knew there was free product
arthe site then and we know it silll exists today. Why did jt take seven yeass 1o begip clean up?

Hazard Communication Standard R

Compagies are required to have Matkdal Safety Data Sheos (MSDS) on hand for svery chemical tha they
uge at their fasility. A MSDS caa range in length anywhere from one page on up. [t is not uncommon to
have 2 6 page MSDS, We currently have six, three inch binders full of Material Safety Daz Shects. The
definition of a chemical ranges apywhere from Mercury 10 Windex. Companies are required to train each
employee about the chemicals they will poteatially be exposed 10 while pesforming theis job duties. An
employee performing plant maintenance work could poteatlally be exposed 1o all of the chemucals in the
facility, whon they are fixing the plumbing under the sisk where the Coret is siored, using a 100} in the shap
where the volvent tank is located or working in the ammonia compressor room. Acconding to the regulation
the company should sit down with this individual and ope by one review te MSDS.

A distinction needs 10 be made berweon chemicals. Which ones are hazardous apd which ones pose liwe if
any risk. Should employers contipue to be required to keep norebooks fidl of MSDS on chemicals as basic s
houvsehold vleancrs and office nupplics.

Storm Water Discharges

Bvery year companies, which fall into one of 11 Jand use classifications, have 10 pay an apnual fee of $150 in
Iowa to reew their Storm Water Dischargo Permits. Thove permits had 10 be obtained in order to comply
with the BPA regulstions as s result of the reautherization of the Clean Water Act in [987. To obiain the
permit a company kad to complete an spplicstion, send in an initial fee of $100 per spplication and run ads in
severs! local newspapers nodfying the public of the companies intent 10 let the rain waler that falls on their
properly ron into the storm sewer. Initially thers was 2 remepdous amount of coafusion ationg regulators
about this program and it was difficult 1o get answers 10 your questions. There is still confusion in Indusay
a8 to What is necessary to comply whb this regulation.

Hazardous Waste Disposal

Hazsrdous waste can be anything from the Latex paint lsft over from a break room painting project to tho
mercury recovered from & broken thenmometer, If'a company bas severa] locations in 1own and they sre
amnging for hazardous wasie pick up this wasie must be pickad up a3 the facility where it was generated.
For {nstagce, if we have five gallons of waste video jet ink ¢ oae facility and a mile down the street we have
another ficility with five gullons of waste video jet ink, two separate pick ups tust be wranged and ™wo sets
of paperwork musc be completed. It would be more efficiont if the company sould wke the five gallons of
waste ink to one plant, prepare it for shipment and have the trucking compagy make one stop. Curmrently this
czanot be done becauso the hazardous waste eap ealy be moved from location 10 Jocation by s bazardous
wastie carrier. This requires the hazsrdous waste genenaior W psy 5 two kiops by the trucking company and
complete twics 8s much papsrwork.
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Natonal Response Conter Notifieation

When a company has  relcase of a hazardous subsiance into 1be environment whioh is equal to or exoeeds
the reportable quantity it must be reporsed 1 the Nationsl Response Center immedistsly. This means that scs
time of erisls for your company, when you already have snough things % deal with, soraeone needs to
remambor 1o drop what they are dolng and call te Nationa) Response Center. Instesd of having everyone
involved In cvacuations, repair work or contsinment work somebody neods 1o be on the phone ideally within
1S minures to comply with the imumediate reporting requirement. The reportable quantity for ammonia is 100
Ppounds or roughly 20 gallops. [f's company has an anunonis leak thoy must estimate the smount of
ammonia released 10 decide ilis excoeds the reportable queatity, It takes a fairly quick engineer to estimaie
the relesss in this time fierpa. This resulty in some releases being reportsd thar might not ased 1o be repornad,
When you report a leak 10 the NRC they mail you & 10 page questionaairs to complet sbout the loak. 80
when you eslled the NRC yout were not sure il was necessiry because you did not know the exact amount of
the leak, you did not have sny lnformation 10 give them becgupe the situstion probably had not been
sdequatsly sccessad and you guaremead your company additional paperwork.

It would seems mote beneficial 1o take the time nocessary 1o access the situation with the help of local
officials, if necassary, before deciding to tepost the release 10 the fidenul officials.
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Mr. BAILEY. Thank you, Congressman.

Mr. LaTHAM. Did you expect me to object to that or something?
[Laughter.]

Mr. McINTOSH. No. I knew you had a lot of common sense.
[Laughter.]

Mr. BAILEY. After hearing Harold’s testimony, it reminded me of
a line comedians use, never follow animal acts or children. This is
not as tough as Harold’s was. My conversation here will deal pri-
marily with the EPA.

Companies can follow the letter of the law and be proved inno-
cent like Harold and the legal fees can far exceed any fines. Those
are hard to recoup. Also, if you dispose of waste classified as non-
hazardous by today’s standards in a landfill or under any approved
regulations today, you will still probably be paying legal fees in the
future to protect yourself against this landfill site when it does be-
come a Superfund site. You will be drawn into lawsuits because
you were forthright, because you registered as required by the law
today. You paid tariffs, disposal fees, did everything up front in-
stead of going in the back alley and dumping it in the shadows
somewhere. The people that are trying to do things right are really
the ones that are probably suffering the most today.

A direct case. The EPA completed a survey of soil and ground
water on April 12, 1990, at a site called the Des Moines Barrel and
Drum and they concluded because of various hazardous waste with
paint drums, lead batteries and so forth that the site was now con-
taminated highly and would be classified a Superfund site and
went into remedial action at the site officially on July 9, 1992. The
records show that there was 137,770 drums left at this site. Going
back, this report was April 12, 1990.

Six months after the EPA testing, one of our construction compa-
nies delivered 87 empty barrels to this Des Moines Barrel and
Drum site to dispose of containers that were used in the road con-
struction business around Des Moines. The majority of these drums
were just as clean as the day they were manufactured. The major-
ity of these drums had a silicone product inside the drum that was
actually inside a plastic liner in the barrel. When the silicone was
put into the joints of the new pavement, it would empty the drum
and you simply had a little plastic bag left that was disposed of.
A few of the other drums were white cure, which is a resin that
the manufacturer says is not hazardous. It is sprayed on new pave-
ment, kind of as protection for new pavement. It eventually wears
off with the traffic. These drums, as I said earlier, were disposed
of 6 months after the initial cleanup site report was issued by the
EPA. That has made no difference to date.

This file is just the attorney letters back and forth.

[Displays file.]

Mr. BAILEY. The company has paid $10,500 to a group that is
part of a larger contaminator group that is suing other people that
had record of receipt into this landfill site. We have also paid over
$8,700 in legal fees in-house just to try to bring this to a resolve.

Time/effort management, who knows. We had to bring in employ-
ees out of Des Moines that were at the drum site to ask them what
happened. Besides this $19,000, there is probably another $20 or
$30,000 in direct labor costs, not to mention management time.
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Like I said, Harold, it is nothing compared to your quarter of a mil-
lion. It is tough today to do business in the construction industry.

EPA storm water runoff regulation. While it is tough on the con-
struction industry, the next phase being proposed is going to be
really tough on the average citizen. They are now proposing in
Washington the regulation of rain water from our streets and high-
ways. These proposed regulations will demand tremendous
amounts of administrative time from cities, counties, States and,
ultimately, the taxpayer is going to be paying for a bureaucracy
that it never envisioned and for protection they really do not care
to have. It is going to be a tough battle to regulate rain water com-
ing off the street.

Road contractors now have staffs of personnel to secure land,
water and air permits required to construct or repair a road under
government contract for the taxpayer. It takes the same effort from
the contractor whether it is to repair 1 mile of road or 100 miles
of road, and it does not take very long for this to be millions in
each State. Millions soon turn into tens of millions, which multi-
plied by 50 turn into billions. Like one good Senator once said, a
billion here, a billion there, before you know it, you have got a lot
of money.

Another challenge for industries like the MSDS is spill preven-
tion. If we could just have one plan, but we have to have a spill
prevention for the Coast Guard; we have to have a spill prevention
plan for the EPA; we have to have a spill prevention plan for
OSHA and now the DOT wants to have a spill prevention plan and
none of these plans are the same. Nobody will take the other agen-
cy’s plan. So now we have to have a staff of people that are well
versed and educated in each one of the plans to hopefully limit our
future liability. But as evidenced by the case in the Des Moines
Barrel and Drum site, you can do things right today and still not
limit your future liability.

That is all I have to say. Thank you very much.

Mr. McINTOSH. Thank you, Mr. Bailey. I look forward to getting
back to you. You describe a classic case of gotcha, when the agency
gets you after the fact.

Our final witness on this panel is Ms. Ellen Prescott, who is with
the Security National Bank. Thank you for coming today.

[The prepared statement of Mr. Bailey follows:]
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Regulatory Affairs Testimony
February 6, 1996

1) EPA

Legal fees can be more expensive than the fines if you
defend yourself. Complying with all of the laws and
regulations in place today, you are still liable for these
actions taken if chariges occur in the same laws and
regulations in the futura.

If you dispose of waste, classified as non-hazardous by
today’'s standards in a landfill, under approved regulations,
you will probably be paying legal fees in the future to
protect yourself because the landfill or site you disposed in
has been deemed a Superfund site. You are drawn into the law
suits because you were forth right and registered as required
by laws or regulations, and paid the tariffs and diepoeal feeas
in-lieu of dumping in the shadows.

Example: notice receivad;

Des Moines Barral and Drum Site

Environmental Protection Agency Region VII
Administrative Order on Consent for Removal
Response Activities, CERCLA Docket No. VII-92-F-0017
Dated July 8, 1992

A report was compiled and completed on April 12, 1990 by
Region VII EPA on soil and ground water contamination testing
at this site in Das Moines, IA. The site was found to be
contaminated with high levels of various hazardous waste from
paint drume, lead batteries, and numerous other chemicals.
Based upon EPA Findings of Fact, EPA's conclusion of lLaw,
EPA's Determinations, and Administrative Record for this Site,
EPA oxrdered all parties to perform certain removal actions at
the Site on July 9, 1992. The records show there were 137,770
barrels left at the site.

8ix months after the EPA testing of the site, the Irving F.
Jensen CompAny delivered 87 empty barrels to the Des Moines
Barrel and Drum site to dispose of containers used for
materials ‘on a road construction project in the area. The
majority of thea barrels ware as clean as the day they were
manufactuzed.
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Majority of the barrels oxriginally contained silicone used for
joint sealing on concrete paving. The silicone product was in
a plastic bag lining the barrel thereby leaving a clean barrel
when the contenta of the barrel were used in the proceas of
the paving project. The remaining barrels left at the site by
the Jensen Company where empty white pigment cure barresls. A
spokesman for the company manufacturing the white cure advised
that the resin is not a hazardous substance. It is merely a
plastic that i3 used as a fine spray over the concrete and it
eventually wears off with traffic.

The reality is the Irxrving F. Jensen Company did not contribute
in any way to the contaminates found at this site. The fact
that the barrels delivered wera listed as empty on all records
and they were delivered after the EPA report on the site has
meant very little.

To date, the Irving F. Jensen Co. has paid $8711.75 in
attorney fees and $10,500 to the Scott Avenue Site Group for
the buyout agreement and covenant not to sue. The $19,211.75
expense to date does not include staff and management cost
involved for record searching, meetings with legal
representation, company field personnel, phone calls.

2) EPA Storm Water Runoff Regulations; the next step being
proposed is regulation of rain water from our streets and
highways. Thege proposed regulations will demand tremendous
amounts of administrative time from our Cities, Counties, and
States. Ultimately, the tax payesr will be paying for
bureaucracy they had never envisioned, for protection they had
no desire to have.

A road contractor now has a staff of personnel to secure
land, water, and air permits required to construct or repair
roads and highways under govermment contract for the tax
payer. The same effort is required whether the construction
is for one mile or 100 miles of pavement. This expense ie in
the millions of dollars per state.

3) Spill Prevention. The USCG requires a spill plan one way,
the EPA another, OSHA is now getting in the act in regards to
this, the DOT wanta another way & individual states want
another way.

Wa have reached a point whereby it now takes one (1)
expert staff member per divisiom to interpret all of the
individual laws in each state and for ecach federal regulatory
agency.
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MIDWEST FLY ASH
AND MATERIALS, INC.

February 6, 1996

Honorable Tom Latham
U.S. Housc of Representatives
516 Cannon House Office Bldg.
Washington, D.C. 20515
Re: Federal Regulatory Impediments
Dear M. Latham:
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Ms. PrReEscoTT. Thank you.

Security National Bank is a $400 million community bank lo-
cated here in Sioux City. We are part of a five-bank holding com-
pany. The other four banks range in size from $25 to $65 million
in asset size. I have chosen to talk to you today about mortgage
lending regulations and I want to make it clear that only because
of the time limitations have I limited my comments to the mort-
gage loan area. There are lots of other areas.

Mortgage lending has become more and more important to the
banking industry. Customers want mortgage loans because of the
tax benefits. As the customers want that product more and more,
regulators pile on more and more disclosures that we have to give
to those customers.

If you come to Security National Bank tomorrow morning and
want to open up a mortgage loan to buy a house, we have to deal
with nine regulations to put the money in your hands. When you
walk in the door, you have to fill out an application. With that ap-
plication, you sign six documents which include seven different
kinds of disclosures. When you come to close the loan, you sign 21
documents. That is 49 pieces of paper. There is a lot of good infor-
mation in here and some important information, but the important
things fall through the cracks because there is just too much infor-
mation here. To be perfectly honest, customers think it is a joke
when they come to sign all the documents. And the sad part is, this
joke costs us—we estimate probably three-quarters of a full-time
employee annually to complete.

In addition to the employee time, we cannot afford to produce
these forms in-house. The liability as far as penalties from the reg-
ulatory agencies, bad publicity, loss of customers, is just too great.
So we had to buy software to produce all these forms. The software
company guarantees that they will stay in compliance with the reg-
ulations, although we sought to fill them out properly and get all
the right signatures. That software cost us $42,500 and an addi-
tional $4,500 annually for the upkeep. That is just software. That
does not include PC’s, printers, paper and the rest of the things
that go along with it.

In addition, to show that as we go along, the regulations just
keep getting bigger and bigger, last year, the National Flood Insur-
ance Reform Act was passed. With that regulation, we have some
more burdens. In the past, we have always been required to deter-
mine whether or not property that we take as security interest on
loans is in a flood zone and whether or not customers need to get
flood insurance. Now, we have to fill out a specific document. That
document is so detailed that we need flood maps for each deter-
mination. It has become so expensive. Plus, there is a $350 fine for
each violation. You cannot afford to take the risk. So, again we had
to go to an outside firm that specializes in flood insurance deter-
minations. That costs our customers $12.50 per loan application.
They get nothing more than they ever had in the past, but it costs
us that much to comply with the regulation. And the additional re-
quirement of that regulation is, we have to monitor that loan for
life. Now a mortgage loan could be 30 years in life. We have to
monitor that and determine whether or not changes in the flood
zones puts that customer in a flood zone or takes them out and
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then notify the customer and require them to get insurance. Our
system is simply not sophisticated enough to deal with something
like that. So again, we had to go to a specialized firm, the same
one that does the determination forms. This costs our customers an
additional $10 per loan. So now, we have customers out there pay-
ing $22.50 more for the same loan they could have gotten 2 years
ago and they have absolutely nothing to show for it except that
now we are complying with the regulation. And, by the way, they
do not like flood insurance. They feel that it is some sort of punish-
ment the bank is visiting on them rather than the Federal Govern-
ment. So while we are trying to provide good customer service, we
are making our customers angry by making them comply with
these regulations.

I realize that there have been bills introduced into Congress to
help relieve some of these regulations. It is important that they be
given their due, Regulation B, getting RESPA away from HUD,
Community Reinvestment Act, all of those things just add to our
burden. Again, the customer demand is there. The regulatory bur-
den keeps getting heavier and heavier and we are caught in the
middle. The Community Reinvestment Act says give your cus-
tomers what they need, provide the products that they want. Regu-
latory burden makes that more expensive and more difficult for us
to do. We need some relief. We need some room so that we can give
those customers the products that they want. And you are the peo-
ple that can do that by passing some of those bills and making sure
that the OCC and the FDIC lift some of those rules from us.

Thank you.

[The prepared statement of Ms. Prescott follows:]
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WRITTEN TESTIMONY
CONGRESSIONAL COMMITTEE HEARING
FEBRUARY 8, 1896

SUBJECT: OVERREGULATION OF THE BANKING INDUSTRY.
GIVEN BY: ELLEN PRESCOTT

VICE PRESIDENT & GENERAL AUDITOR

SECURITY NATIONAL BANK OF SIQUX CITY IOWA

MORTOAGE LENDING

MORTGAGE LENDING HAS BECOME IMPORTANT TO THE AMERICAN CONSUMER
BECAUSE OF THE TAX ADVANTAGES. [T INCLUDES SUCH PRODUCTS AS HOME
PURCHASES, SECOND MORTGAGES, AND OPEN END HOME EQUITY LINES WHICH
COULD BE FIXED OR VARIABLE RATE. THE DISCLOSURE REQUIREMENTS ARE
DIFFERENT FOR EACH MORTGAGE LOAN PRODUCT. FOR EXAMPLE, ON A FIXED RATE
HOME PURCHASE LOAN THE DISCLOSURE REQUIREMENTS OF THE VARIOUS
REGULATIONS AND SECONDARY MARKET FORCE EACH CONSUMER TO SIGN AND
RECEIVE A COPY OF 81X DOCUMENTS AT APPLICATION AND 21 DOCUMENTS AT
CLOSING. THIS ADDS UP TO 48 PIECES OF PAPER FOR A SINGLE BORROWER FOR
EACH HOME PURCHASE OR REFINANCED LOAN. THE VOLUME OF THESE
DISCLOSURES TENDS TO HIDE THE IMPORTANT FACTS AND DISCOURAGES
CONSUMERS FROM READING ANY OF THEM. SOME SPECIFIC EXAMPLES OF OVER
DISCLOSURE AND OVER BURDENSOME RULES ARE AS FOLLOWS:

REGULATION Z_(12 CFR 226)

SECTIONS 12 CFR 226.5b{d){12)(xi) AND 12 CFR 226.18(b)(2)(viii) OF REGULATION 2
REQUIRE A HISTORICAL EXAMPLE OF RATE AND PAYMENT CHANGES BASED ON INDEX
VALUES FOR THE MOST RECENT 15 YEARS FOR VARIABLE RATE OPEN END AND
CLOSED END MORTGAGE LOANS. THE INDEXES MUST BE UPDATED EACH YEAR WHICH
MEANS PROGRAMMING TIME AND THROWING OUT OLD DISCLOSURES AND
PURCHASING OR PRINTING NEW ONES. THE HISTORICAL INFORMATION I8 NOT
NECESSARY FOR THE CUSTOMER TO MAKE A DECISION AS TO WHETHER THIS LOAN
PRODUCT 1S FOR THEM AND IS OFTEN TIMEE MISLEADING. THE RATE CHANGES OVER
THE LAST 15 YEARS DO NOT IN ANY WAY PREDICT FUTURE MOVEMENT ESPECIALLY
WHEN RATES 15 YEARS AGO WERE § OR 10 PERCENT HIGHER THAN TODAY'S MARKET.,
AS PART OF THESE SAME DISCLOSURES BANKS ARE ALREADY SHOWING THE
MAXIMUM RATE AND PAYMENT AMOUNT FOR A 10,000 LOAN ORIGINATED AT A
RECENT RATE ASSUMING THE MAXIMUM INCREASES ALLOWED BY THE PROGRAM.
THIS IS MEANINGFUL AND SHOULD ALLOW THE CUSTOMER TO DETERMINE WHETHER
THIS LOAN PRODUCT 15 BEST FOR THEM ASSUMING THE WORST CASE SCENARIO.

SECTIONS 12 CFR 226.13 AND 12 CFR 228.28 REQUIRE FINANCIAL INSTITUTIONS TO
GIVE CONSUMERS THE RIGHT TO RESCIND A LOAN TRANSACTION WHERE A SECURITY
INTEREST HAS BEEN TAKEN IN THEIR PRINCIPAL RESIDENCE. THIS DOES NOT APPLY IF
THE LOAN PROCEEDS ARE USED TO ACQUIRE OR CONSTRUCT THE PRINCIPAL '
RESIDENCE. EACH CONSUMER WHO 18 A PARTY TO THE TRANSACTION HAS THREE
BUSINESS DAYS TO RESCIND THE TRANSACTION. THE BANK CAN NOT DISBURSE
PROCEEDS DURING THESE THREE DAY$ BUT THEY CAN CHARGE THE CONSUMER
INTEREST. CONSUMERS ARE NOT ALLOWED TO WAIVE THEIR RIGHT TO RESCIND
EXCEPT IN A BONA FIDE PERSONAL FINANCIAL EMERGENCY. THERE ARE VERY FEW
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SITUATIONS THAT MEET THIS CRITERIA AS INTERPRETED 8Y THE REGULATORY
AGENCIES. MOST CONSUMERS DON'T WANT OR NEED THIS RIGHT, THEY FIND IT
CONFUSING AND DONT UNDERSTAND WHY THEY HAVE TO BE INCONVENIENCED 8Y
COMING BACK TO THE BANK IN THREE DAYS TO RECEIVE THEIR PROCEEDS. IT TAKES
TIME TO PREPARE THE LOAN DOCUMENTS AND DO THE VERIFICATIONS NEEDED IN A
MORTGAGE TRANSACTION DURING WHICH THE CONSUMER CAN STILL BACK OUT.
THIS REQUIREMENT CAUSES MANY CUSTOMERS TO LEAVE FEELING ANGRY WITH THE
BANK FOR FOLLOWING THE RULES. [T WOULD SEEM MORE REASONABLE TO ALLOW
CUSTOMERS TO WAIVE THIS RIGHT IF THEY DESIRED WITHOUT REGARD TO ANY
EMERGENCY SITUATION.

REAL ESTATE SETTLEMENT PROCEQURES ACT (24 CER 3500),

REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA) HAS BECOME A NIGHTMARE
FOR THE BANKING INDUSTRY. FIRST IT HAS BECOME A MOVING TARGET HAVING
CHANGED SEVERAL TIMES IN THE PAST TWO YEARS. IT HAS BECOME MORE DIFFICULT
TO COMPLY WITH AS HUD HAS MADE THE REQUIREMENTS MORE COMPLICATED WITH
EACH CHANGE. THERE ARE SEVEN EXEMPTIONS TO THE RESPA REQUIREMENTS. ONE
OF THESE IS BUSINESS-PURPOSE LOANS WHICH THE REQ STATES "GENERALLY
PARALLELS REGULATION Z'. RATHER THAN LEAVING THIS THE SAME AS REG Z, HUD
ADDED LANGUAGE WHICH SAYS THE EXEMPTION FOR BUSINESS-PURPOSE LOANS
DOES NOT INCLUDE ANY LOAN TO ONE OR MORE PERSONS ACTING IN AN INDIVIDUAL
CAPACITY TO ACQUIRE, REFINANCE, IMPROVE, OR MAINTAIN ONE- TO FOUR-FAMILY
RESIDENTIAL PROPERTY USED, OR TO BE USED, TO RENT TO OTHER PERSONS. THIS
ADDS ONE MORE TWIST TO THE REQUIREMENTS THAT COULD BE MORE UNIFORM
WITH REQ 2.

RESPA DEALS WATH SIX DIFFERENT DISCLOSURE FORMS: SPECIAL INFORMATION
BOOKLET, GOOD FAITH ESTIMATE, HUD SETTLEMENT STATEMENT, MORTGAGE
SERVICING RIGHTS DISCLOSURE, AND THE INITIAL AND ANNUAL ESCROW ACCOUNT
STATEMENTS. ONCE AGAIN RATHER THAN BEING SIMPLY ALL REQUIRED OR NOT, YOU
MUST READ THE DESCRIPTION OF EACH DISCLOSURE TO DETERMINE WHETHER IT
APPLIES TO A FIRST LIEN OR SUBORDINATE LIEN, WHETHER IT APPIES TO OPEN END
AND/OR CLOSED END MORTGAGE LOANS. THERE ARE ALSO DIFFERENT TIMING
REQUIREMENTS FOR EACH DISCLOSURE. FOR EXAMPLE, THE GOOD FAITH ESTIMATE
WHICH LISTS THE ESTIMATED SETTLEMENT COSTS MUST BE GIVEN WITHIN THREE
DAYS OF THE LOAN APPLICATION. THE MORTGAGE SERVICING RIGHTS DISCLOSURE
WHICH JUST PROVIDES AN ESTIMATE OF WHETHER THE INSTITUTION WILL SERVIGE
THE LOAN OR SELL {T MUST BE GIVEN AT THE TIME OF APPLICATION IF IT IS RECEIVED
IN PERSON OR YOU HAVE THE THREE DAYS IF IT IS NOT SUBMITTED IN PEREON, THIS
18 VERY CONFUSING ESPECIALLY WHEN THE GOOD FAITH ESTIMATE INFORMATION
WOULD APPEAR MORE IMPORTANT THAN THE SERVICING RIGHTS DISCLOSURE.

MOST OF THE DISCLOSURES ARE IMPORTANT AND IT 18 GOCD BUSINESS TO MAKE
SURE THE CUSTOMER IS AWARE OF THE COSTS ASSOCIATED WITH THEIR LOAN,
HOWEVER, THIS REGULATION NEEDS TO BE SIMPLIFIED AND MADE MORE UNIFORM
WITH REGULATION 2. IT SEEMS AFTER SEVERAL ATTEMPTS THAT HUD I8 NOT
CAPABLE OF DOING THIS AND THE RESPONSIBLITY FOR RESPA WOULD BE BETTER
HANDLED BY THE FEDERAL RESERVE.

NATIONAL FLOOD INSURANCE REFORM ACT,

SECTION 528 REQUIRES THE DEVELOPMENT AND USE OF A STANDARD FORM TO
DETERMINE WHETHER IMPROVED REAL ESTATE IS (N A FLOOD ZONE. BECAUSE OF
THE DETAILED INFORMATION ON TH!IS FORM AND THE LIABILITY TO THE BANK WE NOW
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HAVE AN OUTSIDE COMPANY COMPLETE THE DETERMINATION FORM FOR US, THE
COST 18 $12.50 PER LOAN WHICH IS PASSED ON TO OUR CUSTOMERS.

SECTION 524(e)(1) REQUIRES BANKS TO NOTIFY THE BORROWER AT THE TIME OF
ORIGINATION OR AT ANY TIME DURING THE TERM QF ALOAN WHEN FLOOD
INSURANCE I8 NEEDED. THIS MEANS THAT IF THE FLOOD MAPS CHANGE BANKS MUST
BE ABLE TO TRACK THEIR LOANS SECURED BY tMPROVED REAL ESTATE BY ADDRESS
OR LEGAL DESCRIPTION TO 8E ABLE TO IDENTIFY THOSE THAT NEED FLOOD
INSURANCE. TO REQUIRE BANKS TO PERFORM A DETERMINATION OTHER THAN AT
ORIGINATION S8EEMS EXCESSIVE, WE COULD NOT DO THIS WITHOUT SUBSTANTIAL
INVESTMENT IN SOFTWARE OR PROGRAMMING. THE MOST COST EFFECTIVE METHOD
FOR US TO HANDLE THIS REQUIREMENT WAS TO AGAIN HIRE THE SAME COMPANY
THAT DOES THE INITIAL DETERMINATION TO TRACK FLOOD MAP CHANGES OVER THE
LIFE OF THE LOAN. THIS OPTION COSTS OUR CUSTOMERS AN ADDITIONAL $10.00 FOR
REQUIRED TO DOCUMENT THEIR DETERMINATION OF FLOOD ZONE FOR SOME TIME,
HOWEVER THESE NEW REQUIREMENTS HAVE FORCED US TO ADD COSTS TO THE
CUSTOMER WITH NO BENEFIT TO THEM. WHY SHOULD BANKS BE REQUIRED TO
NOTIFY CONSUMERS OF FLOOD MAP CHANGES? THIS RESPONSIBILITY WOULD BE
BETTER HANDLED BY FEMA OR ONE OF THE OTHER GOVERNMENT AGENCIES
INVOLVED WITH FLOOD INSURANCE. THIS ISN'T A BURDEN FOR WHICH OUR
CUSTOMERS SHOULD HAVE TO PAY,

SECMON 522(b)(1) REQUIRES BANKS TO ENSURE THE LOANS IN A FLOOD ZONE ARE
COVERED BY FLOOD INSURANCE FOR THE LIFE OF THE LOAN. AGAIN THIS ADDS A
BURDEN ON THE BANK TO DEVISE A SYSTEM TO TRACK THE INSURANCE. CURRENTLY
SECTION 1384 (C) REQUIRES FEMA TO NOTIFY THE SERVICER OF THE LOAN OF THE
EXPIRATION OF THE FLOOD INSURANCE 45 DAYS PRIOR TO EXPIRATION. IT WOULD
SEEM MUCH SIMPLER TO REQUIRE FEMA TO NOTIFY THE SERVICER ONLY IF THE
FLOOD INSURANCE WAS NOT RENEWED. THE S8ERVICER COULD THEN RELY ON THOSE
NOTICES AND FOLLOW UP ON NONRENEWALS RATHER THAN TRACKING ALL FLOOD
INSURANCE POLICIES ON IT8 OWN SYSTEM,

EAIR HQUSING ACT

THE RECORDKEEPING REQUIREMENTS OF THIS REGULATION ARE DIFFERENT FOR
NATIONAL BANKS AND STATE BANKS. ALL NATIONAL BANKS MUST OBTAIN 20 PIECES
OF INFORMATION AS PART OF A COMPLETEO APPLICATION FOR A HOME LOAN. 12 CFR
27.3(b) SPECIFICALLY 8AYS "SHALL ATTEMPT TO OBTAIN THE INFORMATION®,
HOWEVER, THE OCC HAS INTERPRETED THIS TO MEAN THE INFORMATION MUST BE
DOCUMENTED EVEN IF THE BANK AND THE CUSTOMER DON'T KNOW, S8OME OF THE
ITEMS REQUIRED ARE: YEAR THE HOUSE WAS BUILT, NUMBER OF YEARS APPLICANT
HAS BEEN EMPLOYED IN THEIR PRESENT LINE OF WORK AND NUMBER OF YEARS
APPLICANT HAS BEEN EMPLOYED IN THEIR PRESENT JOB,

STATE BANKS REGULATED 8Y THE FDIC NOT LOCATED IN A METROPOLITAN
STATISTICAL AREA (M8A) OR WITH TOTAL ASSETS OF $10 MILLION OR LESS ARE ONLY
REQUIRED TO OBTAIN NINE PIECES OF DATA PER FDIC REGULATION 338.7(a)(1). STATE
BANKS WITH AN OFFICE LOCATED IN A MSA AND TOTAL ASSETS OVER $10 MILLION
NEED TO REQUEST 34 ITEMS ON A HOME PURCHASE LOAN APPLICATION.

THE DIFFERENCES IN REQUIREMENTS FOR NATIONAL AND STATE BANKS ARE
UNNECESSARY. IT IS ALSO UNNECESSARY TO REQUIRE ALL OF THIS INFORMATION BE
COMPLETED. THE (TEMS ARE REQUESTED ON THE APPLICATION. IF THE CUSTOMER
DOESN'T KNOW OR CHOOSES NOT TO ANSWER AND THE LOAN OFFICER CAN MAKE A
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DECISION WITHOUT IT, THE BANK EHOULD NOT BE PENALIZED FOR NOT FILLING IN ALL
THE BLANKS,

OVERALL MORTGAGE LENDING HAS BECOME 8O COMPLICATED THAT BANKS CAN NOT
AFFORD TO DO ALL OF THE DISCLOSURES IN HOUSE. IN ORDER TO REDUCE THE RISK
OF NONCOMPLIANCE MOST ORGANIZATIONS S8UBSCRIBE TO AN OUTSIDE VENDOR
WHICH GUARANTEES ITS DISCLOSURES AND CALCULATIONS WILL REMAIN IN
COMPLIANCE WITH FEDERAL REGULATIONS., SECURITY NATIONAL BANK'S CURRENT
SOFTWARE WAS PURCHASED FOR APROXIMATELY $32,600 AND COSTS $4,500
ANNUALLY. IN ADDITION TO THE SOFTWARE CO8TS, WE ESTIMATE THAT IT TAKES
THREE QUARTERS OF A FULL-TIME EMPLOYEE TO ENSURE COMPLIANCE WITH THE
MORTGAGE LOAN REGULATIONS ALONE. THIS SEEMS EXCESSIVE FOR ONLY ONE
BANK PRODUCT.
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Mr. McINTOSH. Thank you very much. 1 appreciate that. There
is also the Banking Reform Act that is pending in the committee
that will deal with some of those but not all of those problems. I
appreciate hearing that, particularly the testimony making it very
real to the average person. I know there are a lot of regulations
that the banks have to deal with, but the mortgage is probably the
one where most people have the intersection with what you do.
Thank you for coming and giving that.

I have a couple of questions. First, let me introduce a couple of
our colleagues. One is Congressman Gil Gutknecht from Min-
nesota, who is here. Gil, welcome. Would you like to make any
opening remarks at this time?

Mr. GUTKNECHT. Well, the only thing I would say, Mr. Chair-
man, I am sorry I am a little late. It is great to be in Sioux City.
I am a native of Cedar Falls, IA but I must confess I have never
been to Sioux City before.

Mr. LATHAM. What? [Laughter.]

Mr. GUTKNECHT. We have been by it. I have flown through the
airport but I have never been downtown. It is great to be here. I
would also say that one of the greatest compliments I receive in
Washington is sometimes people mistake me for Congressman
Latham. [Laughter.]

So, it is great to be here.

Mr. LATHAM. You have my sympathy. [Laughter.]

Mr. GUTKNECHT. I think the testimony—and this is another issue
that I am interested in because I am also a real estate broker. I
mean, when you look at the mountains of paperwork and disclo-
sures that we now require, some at the Federal and some at the
State, it is amazing. This is excellent testimony. I am sorry that
I am a little late.

N Mr. McINTOsH. No problem. Welcome. I am glad you made it
ere.

Another of our colleagues is here with us today. We invited all
of the Presidential candidates and the one from the House of Rep-
resentatives who is running took us up on the offer to come and
make a statement about regulations. Bob, if you can let us finish
with this panel and then I would like to have you join us in making
statements.

Mr. DORNAN. Sure. I was also a real estate broker at one time.
I just realized that is not in my bio or resume. So, hello, fellow real
estate brokers. [Laughter.]

Hello, folks. How are you doing?

Mr. McINTOSH. Thank you for joining us today. I know you have
a busy schedule.

Mr. DORNAN. I do.

Mr. McINTOSH. Let me ask a couple of questions and turn it over
to my colleagues, if they have additional ones.

Mr. Calhoun, you mentioned the MSDS, or material safety data
sheets. I am familiar with those and some of the strange require-
ments that they have in that area, hearing examples of people who
tell me they have been fined for not having a material safety data
sheet for Dawn dishwashing liquid. They happened to have the one
for Joy but they bought Dawn that week and put it in their wash-
room and were fined for having the wrong one on file. So there are
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a lot of instances where people were being—the agency seemed to
be using it as a way of generating fines by finding minor technical
violations. But what intrigued me was, I had always suspected that
no one really paid attention to these, because in addition to some
very real hazards in the workplace, they required paperwork in the
same area and on the same proportion and seriousness on a lot of
more trivial substances. Dirt, sand and sawdust were some of the
ones that I have seen. And I always wondered, would that mean
that people would just choose to ignore them because they did not
know which were serious and which were not? Your survey seems
to confirm that. But I wanted to check with you if your employees
indicated—the 493 who had not looked at them, if they gave you
any reasons why they had decided not to do that, or chose not to?

Mr. CALHOUN. Well, quite frankly, what generally happens is, we
train our employees in orientations and then in refresher types of
training throughout the course of the year, and when asked—and
we always cover these areas over and over and over again. And
when asked if people knew about MSDS’s and asked if they had
used them, as I indicated, I think that seven said they had and the
majority of the others had forgotten they existed or forgotten where
they were stored.

Mr. McINTOSH. So they were not something that they were that
conscious about?

Mr. CALHOUN. No.

Mr. McCINTOSH. Is it your experience that there is indeed some
valuable information in there but it ends up being diluted by a lot
of information that is not of great value to people who are con-
cerned about safety?

Mr. CALHOUN. Well, I think there is an obvious need to have in-
formation available to employees on hazardous chemicals. I think
that the problem comes in is that the definition of hazardous
chemicals is rather gray and as a result, I would agree with you
that it dilutes the importance of some of the other materials.

Mr. McCINTOSH. I will tell you the most recent example I heard
was yesterday when 1 was visiting with several doctors in a hos-
pital and one of them reported that a colleague had been cited by
OSHA for failing to have an MSDS on white out that they kept in
their nurses station. So when you start getting those type of haz-
ards on the same plane with very real chemical threats that if they
are not treated correctly could be very life threatening, it is no
wonder people find it difficult to differentiate the risk.

Thank you. I would be interested if you have any more informa-
tion on that survey. That is something that I think I would like to
make use of and let other people know about. If you would not
mind? That would be very helpful to us.

Mr. CALHOUN. Certainly.

Mr. McINTOSH. The other question I have; Mr. Bailey, you men-
tioned legal fees and the costs that were imposed there. Do you
think it would help if the agencies had to live under something we
call the loser pays rule or the English rule that says if they come
in and they challenge you, or they cite you for something but you
prove that you are innocent and have not done anything wrong,
that they had to compensate you for the legal fees spent. Would
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that ;nake them think twice about some of the citations that they
issue?

Mr. BAILEY. I think it may make them do their homework a little
bit better before they dive in. I would like to comment, regulations
are good. I think this is one of the greatest countries in the world
and regulations are kind of like locks. They keep honest people
honest. Right now with the tremendous pressures in Washington
on these agencies to cut funds, they are going—they have to get
funds somewhere else and they are tending to turn from accident
prevention or aid regulatory agencies to criminal prosecution agen-
cies and they need capital to finance their business of regulating
people. Desperate people do desperate things, somewhat like locks
keep honest people honest. If somebody needs something, a lock is
not going to make any difference. That is what happens with some
of these regulatory agencies. They need funds to continue and it
puts tremendous pressure on them to break down your door. Most
people will just pay the legal fee and cut it short like we did, or
else we would sit and battle this thing—this started in—the first
letter was in 1993. We would be into the next century as part of
this $5 million cleanup, and we would have half a million dollars
in legal fees. We chose to cut our losses. But as is evidenced by the
testimony submitted, this was a clear cut deal, we were not in-
volved. Gotcha, as you say.

Mr. McINTosH. Yes, I know exactly. And one of the things Presi-
dent Clinton has done is task the Vice President with finding out
ways of improving the efficiency of government. I actually borrowed
that phrase from him. His goal is to prevent the agencies from
playing gotcha. Hopefully, we will be able to pass some legislation
to make that stick and create the right incentives for it.

Thank you all. I appreciate it.

Tom, do you have any questions?

Mr. LATHAM. Yes, just briefly.

Mr. Calhoun, can you—and I know your company very well. They
are very responsible corporate citizens. What substance was leak-
ing? What was found in your underground storage tank?

Mr. CALHOUN. Gasoline.

Mr. LATHAM. It was gasoline. Do you have any estimate about
what it cost to have all of the studies and consultants and every-
thing? Do you have a number as to any estimate of what that cost
you to go through the whole process that has taken 7 years?

Mr. CALHOUN. Well, the $40,000 number—actually, it is not a
complete cost of Wells’ Dairy. Some of that funding is supplied
through GAB and the State of Iowa. So, surprisingly enough, most
of that $40,000 is taxpayer money. The additional money that was
spent—and there was a substantial amount of money spent on con-
sultants and so forth; no, I do not have an exact figure.

Mr. LATHAM. But the cost of the cleanup was about $40,0007?

Mr. CALHOUN. The clean up has actually just begun.

Mr. LATHAM. So even though you spent—or there has been
$40,000 used up in the whole process over 7 years and it is still
not cleaned up, you do not know what the whole thing is going to
cost you?

Mr. CALHOUN. No, sir.

Mr. LATHAM. Seven years later?
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Mr. CALHOUN. Right.

Mr. LATHAM. Mr. Bailey, I would just like to ask you about your
experience with Superfund obviously, and the idea of retroactive li-
ability and if you have any feelings as far as that is concerned. The
committee I serve on, Transportation and Infrastructure has some
authority as far as reforming Superfund. Your insights on that
would be very helpful to me.

Mr. BAILEY. I believe companies need a way to protect them-
selves against future liability if they can prove that they have fol-
lowed the letter of the law today.

Mr. LATHAM. I think you are probably well aware there are busi-
nesses—small businesses complying with the law today—commu-
nities in their own dump sites that are complying with the law
today, that some day down the road they can come back and go
after you again, the communities or the businesses, even though at
the time you did it, you were in compliance with the law. To me,
it seems a lot like extortion in a sense.

Mr. BAILEY. No comment.

Mr. LATHAM. Oh. [Laughter.]

Hey, you can feel free to talk to me.

Mr. BaiLEY. The technologies advance in time and that is really
how we know about some of these hazardous wastes today. Our fa-
thers, grandfathers, great grandfathers, they were trying to do
right, and as we developed advances to determine levels of different
toxics and chemicals and so forth, we found that some of the things
we did in the past were not the right thing to do. But, we do not
know that today.

Mr. LatHAaM. But they were legal when you did them.

Mr. BaILEY. They were legal when we did them. But we can go
back 1 year, 10 years—I do not know how far back we can really
go—and be brought into things that were very innocent at the
time.

Mr. LATHAM. Yeah.

I guess I would like to hear Mr. Higman’s opinion on the loser
pays situation when he spent a quarter of a million dollars fighting
an agency and was found not guilty.

Mr. HiGMAN. Quite frankly, I think it is a good idea, Mr.
Latham.

Mr. LatHaM. I thought maybe you would.

Mr. BaILEY. And we would like that retroactive, too. [Laughter.]

Mr. LATHAM. I guess one thing, Ms. Prescott, all of the regula-
tions that you have to comply with—and you have been focusing
pretty much on mortgage loans. Having some experience in my
background with the CRA and everything else, I mean, what you
are focused on here is just one aspect of the cost of regulatory bur-
den that you share and you pass the cost on to your customers ob-
viously. I think one very interesting statement that you made in
your testimony is how it is very important for the disclosure of very
important facts in the transaction, but because you have got 21
documents and they are signing 49 pieces of paper, the customer
looks at this pile and really does not read anything because it is
too much to comprehend. What is your feeling on that? I mean, I
think we are doing a terrible disservice to your customers because
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they are not being made aware of what is important. It is being
blurred in this huge barrage of paper.

Ms. PRESCOTT. Exactly. I mean, I think it is important that we
make those disclosures. It is important for us that they know what
the cost of this loan is going to be up front. I do not have any prob-
lem with that. But when you put all of the extras in there that the
regulations are requiring us to disclose and calculate, they do not
want to know those things. Then they do not understand or they
do not hear the important things that they need to know. You are
exactly right.

Mr. LATHAM. Thank you, Mr. Chairman.

Mr. McINTOSH. My pleasure. Thank you.

Mr. LATHAM. And I want to thank the witnesses personally for
appearing here.

Mr. McCINTOSH. I appreciate that. This information will be very
helpful to us in several areas.

Mr. Gutknecht, do you have any questions for our panel?

Mr. GUTKNECHT. No. I want to allow enough time—the only
thing I would say in terms of comments made about our ability to
measure now. We did have at one of our other field hearings a gen-
tleman who actually helped develop the technology for the spec-
trometer which allows us now to measure parts per billion and
soon to be parts per trillion, where we could not measure them be-
fore. I am not sure we are really better off knowing that. But we
did have the gentleman who helped develop that technology. He
sometimes rues the day that he helped work on that.

Mr. McInTOsH. Well, thank you very much.

Thank you very much for joining us today. And if there are any
additional materials that you think we should be aware of, please
do not hesitate to contact us or let Tom know and he can get them
to our subcommittee. We appreciate greatly your participation.

Mr. HiGMAN. Thank you for the time.

Mr. CALHOUN. Thank you.

Mr. BAILEY. Thank you, Tom.

Ms. PRESCOTT. Thank you.

Mr. LATHAM. Can we keep the roll of paper here?

Mr. McINTOsH. Yes. Actually, that would be helpful. I think we
should go on the floor and have a colloquy.

Mr. GUTKNECHT. It might make a nice special order.

Mr. McInTosH. Yeah. I think when we get back, we ought to
share this with our colleagues.

Mr. LATHAM. I think so, too. Look for this on C-SPAN some
night, a special order.

Mr. McINTOsH. That is right.

Before we move to our second panel, let me now turn to our col-
league, Mr. Dornan, from California and welcome him to our field
hearing. This is the 11th field hearing we have had outside of
Washington where we are hearing from real people about real
problems our government creates.

Mr. DorNAN. I have one question and then I will skip through
an opening statement that is more generic to the whole country
than specific to what a lot of people are calling the great State of
Iowa this week. Have you had any restauranteurs, people who feed
us, as witnesses in the course of your travels?



36

Mr. McCINTOSH. We have. We have had a couple.

STATEMENT OF HON. ROBERT DORNAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. DORNAN. In California, whenever [ visit one of the res-
taurants in my district, the owner, the proprietor or the manager
will take me to a wall where there are about 10 or more plaques
on the wall, licenses put up, things to conform to. My dad was a
restaurant owner for awhile and it is one of the tightest profit mar-
gins—like some farming, I guess—1, 2, 3 percent. And you can just
break a person so quickly in the first year with over-regulation
when they have put all of their capital into it. And it is usually a
family operation with in-laws and an extended family putting in
some money to invest in a restaurant, and if you break them in the
first year with over-regulation, they will never do it again. They
will never come back in. I think that is why we see family res-
taurants disappearing and franchises spreading where they have
an army of lawyers to handle all of this.

Let me—just by way of letting your audience here at this hear-
ing—to get into the formal record here, just give some opening re-
marks, if I may, Mr. Chairman. Thank you again for holding these
field hearings. I did not know that you already had 11 under your
belt. T have been impressed by your dedication and the commit-
ment to making government work on behalf of all Americans, rath-
er than working against their best interest. And this, of course, ap-
plies to the whole dynamic freshman class which takes a lot of heat
from the dominant media culture. But, I think that those of us who
were reaching a frustration level in the Congress that was causing
a lot of departures and a lot of frustration were relieved to see you
come in. I have said more than one time to you and to Tom and
to Gil in the cloakroom that if ever there was a calvary movie with
a cliche ending of 73 troopers coming up over the ridge with bugles
blowing, that is the way I look at the freshman class of the 104th
Congress.

I am equally impressed with you particularly, Mr. Chairman,
your understanding of the legislative process. Again, this goes
through the whole freshman class, but very few freshman Con-
gressmen know the ropes as well as you do, Mr. Chairman, and I
have certainly enjoyed serving and working with all of the mem-
bers on the panel here.

I hope my own short testimony today is helpful and will just fill
a niche that might not be otherwise addressed to inform anybody
that sees the videotape product of this or that is in the audience
today. One of my primary interests in serving in the new Repub-
lican majority—and I had 6 years in west Los Angeles County and
10 years in Orange County. I am the Congressman for Disneyland.
I represent a Democrat district by 51 percent to 40. A blue collar
district, but Reagan Democrats basically. We do have some farm-
ing, strawberries. There used to be orange groves but they are pret-
ty much gone. But it is basically a bedroom suburban community
for a lot of the surrounding light manufacturing and some aero-
space industry in the area. It is a landlocked district, unlike the
other districts of our friends Mr. Cox and Mr. Rohrabacher who
have upscale beautiful homes overlooking the Pacific. But in that
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area, there are a lot of similarities in income level to the entire
State of Iowa.

We all know that we need a fundamental change to our tax
structure. Perhaps we are going to get a shot at a flat tax this year.
I do not know where to squeeze it in with only 6 months of activity
and 13 appropriations bills to pass, given that we will take off, I
guess, some part of August and will adjourn around the first week
in October to have 1 month of campaigning. But maybe with a lit-
tle luck, we might get a shot at it. Then next year seriously con-
sider under our great chairman of the Ways and Means Committee,
Bill Archer, who is about the best tax expert I think in the city.
Even our Speaker would concede this. He replaced George Bush in
1970 in the Houston seat and Bush had been given a seat on Ways
and Means as a freshman, which was unheard of in those days,
and he did not even have a primary—or a general challenge on his
first go around. So Bush really got a 4-year run on Ways and
Means, lost to Lloyd Bentsen, who has now gone back to farming
in Texas. And 26 years ago, a very young man named Bill Archer
got that seat and for the last year he has been chairman of Ways
and Means, and he convinced me 3 years ago that the flat tax
would only be a resting spot—a plateau, he calls it—on the way to
a consumerism tax where the States would go back to our original
Federal system. They would collect the revenue and they would
send it to the central government and not have the central govern-
ment dangling grants back at the States as though it was wonder-
ful to return the States own taxpayers’ money to them. And by
doing it that way, a consumerism tax, we could totally shut down
the IRS, repeal the 16th amendment and return this country to a
true Federal systemn which it is not anymore.

Other systemic reforms do not always get the same kind of atten-
tion as big tax held defense issues. Even so, they are just as impor-
tant. For instance, something the chairman and I have worked
on—and the freshmen are great on it—is lobbying reform. It is a
huge issue affecting the very nature of how things get done in
Washington. I was very pleased to see during that first 1995 ses-
sion, that with your help, Mr. Chairman, my provision to prohibit
certain lobbying groups from receiving tax dollars finally made it
into law. Those of us who know how our government works know
the importance of that single small step.

Another reform which is yet to occur is a counterpart. Govern-
ment oversight and regulatory review are desperately needed in
the area of Federal grants. Thirty billion dollars every year is
poured into direct grants going to various entities and organiza-
tions, and yet, there is very little, if any, accountability in the sys-
tem. Mr. Chairman, you have been a leader in attempting to re-
form this problem. And while various procedural strategies arose
last year, I must say that I appreciate your support for my zero tol-
erance approach. This approach is very simple to understand. A
long-standing law has held that no tax dollars can be used to lobby
any level of government or influence any legislation. In other
words, take a group, XYZ, they get a grant of $100,000 to provide
Head Start in the community is prohibited from spending $1 of
that money on lobbying Congress. What is not widely known, and
certainly is not completely understood by most taxpayers, is that
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group, XYZ, can get another $100,000 from a private sector donor,
say the Ford Foundation, given for the exact purpose of lobbying
Congress to appropriate more taxpayer money in the future. The
$100,000 grant from taxpayers in essence frees up for lobbying pur-
poses the $100,000 received through private donations. As we
know, this money game is called fungibility. Tax dollars are fun-
gible, hence, a group involved in lobbying Congress that also hap-
pens to receive a Federal grant is thereby doing so at taxpayer ex-
pense. I have got some specific examples and I will just submit
them for the record.

In each of these cases—hundreds of others—a grant recipient
was lobbying Congress to continue the taxpayer money flow. Not
once over the years have I ever received a letter—I wonder if any
Member of Congress on the panel has—from a giant recipient tell-
ing me it is time to cut back their funding. Mr. Chairman, it is the
nature of the Federal beast, this problem just is not some aberra-
tion, it is the rule. The only thing left for us to do is to disconnect
the tube. We must effectively prohibit grantees from directly lobby-
ing for the continuation of the grants they receive. And, of course,
any time you dry out an addict, you meet intense resistance. All
sorts of excuses will be made as to why these groups ought to be
able to lobby for the tax dollars they receive. And you will recall
my plan embodied in H.R. 1130, this plan takes each of these main
objectives into consideration. And again, I will submit for the
record how that works out.

Let me just conclude—and again, reemphasizing how happy I am
to join this panel. To take a moment to raise another regulatory
subject that is often overlooked. In 1987, then Ronald Reagan, who
celebrated his 85th birthday 2 days ago, he issued an Executive
order requiring all new Federal regulations to undergo scrutiny,
prior to being issued, regarding how that regulation might impact
families. Of course, that in a broad sense is what you discuss at
every hearing. The intent of President Reagan’s order—actually
written by our friend Gary Bauer of the Family Research Council—
was to stop confiscatory financial assault and immoral cultural at-
tacks by the Federal Government that was underway against the
traditional two-parent family. Mr. Chairman, I strongly urge your
subcommittee to look into reviving this regulatory oversight that
protects the American family. After all, we should not pursue regu-
latory reform for the singular reason of increasing Wall Street’s
profit margins. We should look deeper into the soul of our Nation
and find our ultimate purpose in increasing the quality of life for
the fundamental social, moral and yes, economic foundation of all
western civilization, the traditional American family.

I thank you for this opportunity to come to the great State of
Iowa and participate in one of your important hearings. Again, I
am very impressed with your spirit and dedication. And again, out
of the whole freshman class, on behalf of our American people, God
bless you in all or your efforts out there on the road in the heart-
land, the real America.

[The prepared statement of Hon. Robert Dornan follows:]
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CONGRESSMAN ROBERT K. DORNAN
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FIELD HEARING, S10UX CITY, IOWA
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Thank you, Mr. Chairman, for holding thest hearings on
government and regulatory reform. I have beenq’ pressed by your
ekt dedication, and commitment to making government work on_
behalf of all Americans rather than against their best interests, Iam

—eceilly-impressed with your understanding of the legislative process.
Few freshmen congressmen know the ropes as well as you dg/ I have

enjoyed serving and working with you.

I hope my testimony today is helpful and will fill a niche that might
not otherwise be addressed. One of my primary interests in serving in
-g&) r{e,w Republican majority has been how‘éelflfght best be able to
permanently reform a system that has long been out of control. We all
know the need for fundamental changes to our tax structure. Perhaps we
might get a shot at a flat tax this year rather than next ... and then next
year we might consider getting rid of the IRS altogether, repealing the

1
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16th Amendment, and establishing a consumption tax in its place.

Other systemic reforms don’t always get the same kind of attention
as big tax, health, or defense issues. Even so, they are just as important.
For instance, ard-ieThairman ean-psabably. anticipete-what I ansabout—

A€ Jobbying reform is a huge issue affecting the very nature of hov; o5
/

things get dong in Washi 7gton I was very pleased to see during ourdeis
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session rovision to prohibit certain lobbying groups from
receiving tax dollars made it into law. Those of us who giigknow how

our government works know the importance of this single small step.

Another reform which has yet to occur is a counterparf, testhe

-afsrementioned>-Government oversight and regulatory review are
desperately needed in the area of federal grants. Over thirty billion tax

. . 'OING. .-
dollars every year are poured into direct grantsgo va?nous entities and

organizations. And yet, there is very little accountability in the system.

Mr. Chairman, you have been a leader in attempting to reform this

problem and, ‘while various procedural strategies arose last year, I must

say that I appreciate your support for and encouragement of my “zero

tolerance™ approach.
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This approach is very simple to understand. A long-standing law
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has held that no tax dollars can be used to lobby any level of government

or influence any legislation. In other words, Group XYZ gcning a grant

of $100,000 to provide Head Start in a community is prohibited from

spending one pen?' of that mpx}ey on lq#bying Congress. What isn’t

widely hlown,,k%com;;ﬁte‘lvy gﬁerstood by. 555 payers, is that

Group XYZ might get another $100,000 from a private sector donor

given for the exact purpose of lobbying Congress to appropriate more Wyer
money in the future. The $100,000 grant from taxpayers, in essence, ne

frees up for Jobbying purposes the $100,000 received through private
g“m w,

e
donations. sw money game is called fungibility. Tax dollars are
fungible, hence, a group involved in lpbbying Congress, that also happens

to receive a federal grant, is doing so at taxpayer expense.

Let me get even more specific. Every da/”wg::‘j f'llgo‘d‘ed with mail
asking us to support this program or reject that program from
organizations which are drawing heavily: r’tﬁg United States Treasury. I
remember one letter received last year from the American Association of
Retired Persons (AARP) lobbying me to vote against our Budget
Committee's budget resolution, which of course cuts federal spending
dramatically in many areas supported by AARP. A cursory check of the
Post-Award Grants Information Services, available to every Member

online from House Information Resources, revealed that AARP received
Sm—— e S
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no less than 16 federal grants in 1994 totaling over $19 million. I was

sent a similar letter from the American Federation of State, County and

Municipal Employees (AFSCME). Even this pro-big government labor
R dnisfone o bt sliocdecio ot
union received $150,000. Other letters followed from various

N eap—
environmental organizations all of whom receive tax dollars.

In each case, and hundreds of others hk:g‘g grant reclplent was
lobbying Congress to continue ﬂm flow. Not oncs av‘{:ﬁe celved
a letter from a grant recipient begging me to CUT CUT their funding. Mr.
Chau'maz it is th nature of the federal beast . this problem isn’t just
some It lS the rule. The only thing left for us to do is to
disconnect the two. We must effectively prohibit grantees from directly

lobbying for the continuation of the grants they receive.

Of course, any time you try to “dry out” an addict you will meet
sC
withm 4 esistance. All sorts of excuses will be made as to why these
groups ought to be able to lobby for the tax dollars they receive. You may
recall my plan, Mr. Chairman, embodied in my bill HR 1130. This plan
———e—

takes each of these main objections into consideration. We would not
keep any citizen from rightfully contacting his or her Member of
Congress on any subject. Neither would my bill affect those individuals

who receive federal funds other than awards, grants, or contracts -- for
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instance, entitlements. Notwithstanding these preclusions, HR 1130

would apply across the board — no exceptions. No exceptions for
]

universities. No exceptions for state or local governments, No

exceptions for media or religious entities. “%re)‘{cg hs for Ao

slippery-slope that ssgadrtakggaccountability away from Members who

were elected to make smart and informed spending decisions in an

atmosphere of impartiality.

Before I conclude, allow me to take a moment to raise another
regulatory subject that is often overlooked. In 1987, then-President
Ronald Reagan issued an Executive Order requiring all new federal
regulations to undergo scrutiny, prior to being issued, regarding how that

regulation might impacs mﬂ!‘ﬁl The intent of the Order, actually

written by Gary Bauer of the Family Research Council, was to stop the

‘ >
vicious confiscatory ﬁnanci# immoral cultural attack by the federal

government that was well underway against the traditional two-parent

family. Mr. Chairman, [ slrongl})_l ﬁoyour s mmittee to look into

reviving this regulato erican famnly After all, we
S N e

should not pursue regulatory reform for the singular reason of increasing

Wall Street’s profit margins. We ought to look deeper, into the soul of

5
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our nation, and find our ultimate purpose in increasing the quality of life

for the fundamental social, moral, and, yes, economic foundation of all

western civilization: the traditional family.

Mr. Chairman, thank you for this gisgeiges opportunity to come to

this great State of lowa and participate in thi important hearing. Again, [
d%gif ﬂe'lglf of the American

people. God bless you in your continued efforts.

am very impressed with your spirit an
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Mr. McINTOSH. Thank you very much, Bob. Thank you for join-
ing us today. It is an exciting time for us to be in lowa, as I am
sure everyone is aware, as the Nation begins to focus their atten-
tion here. It is an appropriate occasion for us to be gathering some
information about very real problems from people.

1 want to work with you also on this notion of the impact of regu-
lations on families because 1 think you have a very good point
there. It is often overlooked in the economic data, but there are
real and severe impacts on some regulations on our families and
it would be a good thing for us to focus attention there as well.

Mr. DORNAN. Well, the family farm, the family real estate busi-
ness, as I said, the family restaurant. We break them. And unless
you have an army of corporate lawyers—one line I stumbled into
in this Presidential chase, and if I lifted it from somebody, it was
deep in my subconscious. And that is that rich people do not need
a President. They live in gated communities. They drive around in
limousines with tinted windows. If they do not have their own Ca-
nadian Challenger jet or a Gulfstream jet, they wait in a special
lounge and get a five course meal behind curtains in first class.
Usually they are in their own jet. They just do not feel the effect
of downturns in the economy. They do very well in bad times; they
do exceedingly well in good times, and they just do not need a
President. First of all, if you look at Iacocca or Eisner of Disney,
their income, they make 100 or 200 times more than the President
of the United States. So who is the President really for? Middle
class taxpaying Americans, and as Mother Theresa would say, the
truly poor and vulnerable. They need a President. And if that mid-
dle group, the taxpayer, is asked to carry the load of the people
that are vulnerable and have had a couple of tough shots in life,
then they ought to be part of process and asked permission more
instead of just told to ante up the tax dollars and shut up and take
the regulations as they come at them. That is why this is impor-
tant work we are doing, and I just hope the American people un-
derstand that there are 347 days until the next inauguration. That
is my Clinton countdown watch. [Laughter.]

If the Republican party loses control of the House and the Sen-
ate, no matter what your politics are, then just understand that it
was not Hoover’s election that turned control of the Government
over to Democrats and within about 20 years it became the liberal
Democrats. That was 1930, the first election after the crash of Oc-
tober 1929, and 1930 to 1996 is 66 years, and the Republicans had
two 2-year bursts before this last year. So if this is to be a 2-year
burst again, that will mean the Republican party has had three 2-
year operations where you barely gin up a reform program, let
alone a revolution, and that means 60 out of 66 years belong to one
party and they are going to get it again in 1997 and 1998. I hope
the American people understand that they ought to give the loyal
opposition that just took the House back a year ago and the Senate
at least 4 years to try and see if we can turn around this headlong
rush toward financial bankruptcy. And what I have tried to bring
to this campaign—and I think I am having some effect. Everybody
is starting to talk about faith, family and freedom, my battle cry
from day one. I have used it five out of my nine campaigns. That
the moral bankruptcy that we are heading toward—that we are in
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in some cities—is equally, if not superior, to the financial bank-
ruptcy. So, I just hope that your chairman, 1 year from now, is still
having hearings in the field. It may be my last term, but I just
hope that our party is up to holding onto the House and the Senate
and getting a 4-year burst for the first time since 3 years before
I was even born, and I am a senior citizen.

Mr. McInTosH. Thank you. I appreciate you joining us today in
the middle of your busy schedule.

Let us now turn to our second panel, which is several people who
have been active in the agriculture industry. If Mr. Craig Davis
could come forward; Mr. George Valentine and Mr. Ron Marr.

Mr. GUTKNECHT. Mr. Chairman, I would like to congratulate
Congressman Dornan for saying what certainly needs to be said
outside of the beltway. Just to reiterate one point that he made,
because I am not certain it has been covered as well as it needs
to be outside of the beltway. We have had an awful lot of flack
about your efforts to rein in on the amount of subsidies that special
interests get. But, I want to reiterate a point to be made, over $30
billion in Federal grants are going out to various groups and we
really have an incredibly weak level of accountability for those
funds, and it is amazing. There have been estimates—we have
heard wild estimates anywhere from $200 million to several billion
dollars that actually gets plowed back into some kind of political
activities. I think if the American people begin to hear more about
that, I think they are going to share the outrage that you and I
have had. I want to thank Congressman Dornan for raising that
point because I think it is something that the American people
need to understand, how much money is flowing through the Fed-
eral Government back to special interests and then back through
the political process. It is a revolving door that needs to stop.
Thank you for bringing it up.

Mr. McINTOSH. Thank you, Gil. I appreciate that. You are abso-
lutely right.

Our next panel are three businessmen who have been very active
in the agricultural area here. Let me ask you all to please rise.

[Witnesses sworn. ]

Mr. McINTOSH. Thank you very much. Let the record show that
each of the witnesses answered in the affirmative.

Our first witness is Mr. Craig Davis who is the owner of Davy’s
& Jim’s Seed Store. Welcome and thank you for coming, Mr. Davis.

STATEMENTS OF CRAIG DAVIS, DAVY'S & JIM’S FEED STORE;
GEORGE VALENTINE, TERRA INDUSTRIES, INC.; AND RON
MARR, PETROLEUM MARKETERS OF IOWA

Mr. DAvis. Thank you. 9

Mr. Chairman, 