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ACCESSION OF CHILE TO THE NORTH
AMERICAN FREE TRADE AGREEMENT

WEDNESDAY, JUNE 21, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON TRADE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:07 a.m., in room
1100, Longworth House Office Building, Hon. Philip M. Crane
(chairman of the subcommittee) presiding.

[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON TRADE

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1721
June 7, 1995
No. TR-10

Crane Announces Hearing on
Accession of Chile to_the
North American Free Trade Agreement

Congressman Philip M. Crane (R-IL), Chairman of the Subcommittee on Trade of the
Committee on Ways and Means, today announced that the Subcommittee will hold a hearing
on the proposed accession of Chile to the North American Free Trade Agreement (NAFTA).
The hearing will take place on Wednesday, June 21, 1995, in the main Committee
hearing room, 1100 Longworth House Office Building, beginning at 10:00 a.m.

Orsal testimony will be heard from both invifed and public witnesses, including
U.S. Trade Representative Michael Kantor.

BACKGROUND:

The NAFTA implementing bill was enacted on December 8, 1993, and took effect on
Januvary 1, 1994. Article 2204 of the Agreement governs the accession of ngw members to
the Agreement. Chile was first recognized by President Bush as qualified to be a future
member of NAFTA when he announced the Enterprise of the Americas Initiative in 1990.
The hemispheric agreement to complete the Free Trade Agreement of the Americas by 2005
was signed at the Summit of the Americas on December 11, 1994. Following this meeting
President Clinton, Canadian Prime Minister Chretien and Mexican President Zedillo
announced their intention to negotiate NAFTA accession with Chile.- These talks will
formally begin on June 7, 1995, in Toronto.

in announcing the hearing Crane said: "The NAFTA agreement represents an historic
pact by NAFTA members to ensure the growth and economic health of their countries and the
region through free trade, open markets and diminished government regulation. Because
Chile’s performance exemplifies these ideals, it has earned the opportunity to negotiate
membership in the most comprehensive trade agreement ever established. Chile’s expeditious
accession to NAFTA is a top trade and foreign policy priority, and I urge the Administration
to accelerate its efforts to achieve our common goal.”

FOCUS OF THE HEARING:

The focus of the hearing will be to examine whether the proposed accession of Chile
to the NAFTA agreement is in the national economic interest of the United States.
Testimony will be received on specific objectives for the negotiations with Chile, as well as
on the anticipated impact of an expanded NAFTA agreement on U.S, workers, industries and
other affected parties.

DETAILS FOR SUBMISSIONS OF REQUESTS TO BE HEARD:

Requests 1o be heard at the hearing must be made by telephone to Traci Altman or
Bradley Schreiber at (202) 225-1721 no later than the close of business, Wednesday, June 14,
1995. The telepbone request should be followed by a formal written request to Phillip D.
Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of Representatives,
1102 Longworth House Office Building, Washington, D.C. 20515. The staff of the
Subcommittee on Trade will notify by telephone those scheduled to appear as soon as
possible after the filing deadline. Any questions concerning a scheduled appearance should
be directed to the Subcommittee staff at (202) 225-6649.



In view of the limited time available to hear witnesses, the Subcommittee may not be
able to accommodate all requests to be heard. Those persons and organizations not scheduled
for an oral appearance are encouraged to submit written statements for the record of the
hearing. All persons requesting to be heard, whether they are scheduled for oral testimony or
not, will be notified as soon as possible after the filing deadline.

Witnesses scheduled to present oral testimony are required to summarize briefly their
written statements in no more than five minutes. The full written statement of each witness
will be included in the printed record.

In order to assure the most productive use of the limited amount of time available to
question witnesses, all witnesses scheduled to appear before the Subcommittee are required to
submit 200 copies of their prepared statements for review by Members prior to the hearing.
Testimony should arrive at the Subcommittee on Trade office, room 1104 Longworth House
Office Building, no later than 1:00 p.m., Monday, June 19, 1995. Failure to do so may result
in the witness being denied the opportunity to testify in person.

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit at least six (6) copies of their statement, with their
address and date of hearing noted, by the close of business, Thursday, July 13, 1995, to
Phillip D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of
Representatives, 1102 Longworth House Office Building, Washington, D.C. 20515. If those
filing written statements wish to have their statements distributed to the press and interested
public at the hearing, they may deliver 200 additional copies for this purpose to the
Subcommittee on Trade office, room 1104 Longworth House Office Building, at least one
hour before the hearing begins.

FORMATTING REQUIREMENTS:

Each statement presentsd for printing to the Committee by a witness, any written statement or exhidit submitted for the printed record
OF any written comments in responss to & request for written comments must conform to the guidelines listed balow. Any statement or
sxhibit not o compliance with these guidelines will mat be printed, but will be maintained In the Committse files for review and use by the
Committes.

1 All statoments and any accompanying exhibits for printing must ba typad ln single space on legal-size paper and may not
excead a total of 10 pages.

2 Coples of whole documents submitted as sxhibit matsrial will not b accepted for printing. Instead, exhibit material should be
refersnced and quoted or paraphrased. Al exhibit matetial not mesting thass will be 1o the files for
roview and use by the Commiitee.

3 Statemenis must coplalp the nams and capacity in which the witness will appear or, for written comments, the nams and
capacity of the parson submitting the statement, as well as any clients or parsons, or any organization for whom the witnsss appears or for
whom the statement (s submitted.

4 A supplemental shest mast accompany each statament listing the name, full address, a telephooe number where the witness
ar the designated representative may be reached and a topical outline or summary of the comments and recommendations In the full
atatement This supplemental shoet will not be Included in the printed recard
The abavse restrictions and lmitations apply only to material belng submitted for printing. and exhibits or
material submitted solely for distribution to the Members, the press and the publi¢ durlng the course of a public hearing may be submitted in
other formu.
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Chairman CRANE. The subcommittee will come to order.

Let me ask first, are Congressman DeFazio, Congressman Wool-
sey, or Congressman Riggs here yet?

Let me announce today’s schedule. We are going to hold these
hearings until noon. We are going to break at noon because there
is a conflict. We will reconvene at 2 o’clock. But according to the
cloakroom, they anticipate probably getting an amendment vote,
the final amendment vote on military construction at about 11
o’clock, and then there may be a motion to recommit, and then
final passage. So I simply want to alert our witnesses.

I think the panel starting with Malcolm Wilkey, Sid Weiss, John
Sweeney, and Robert Housman, if they are in the audience, it is
safe to say there is little possibility of us being able to get to you
folks until at least 2 o’clock.

So, with that, I want to welcome the witnesses here today to dis-
cuss the extraordinary success of Chile and the opportunity that
Chile’s accession to the NAFTA, North American Free Trade Agree-
ment, represents for the United States.

Chile’s economic performance exemplifies the ideal of achieving
growth through free trade, open markets, and diminished govern-
ment regulation. Having sought a free trade agreement with the
United States prior to Mexico, Chile is now more than ready to join
NAFTA.

Chile’s patience with U.S. intramural politics is to be com-
mended, but we have to question how long we can expect Chile to
wait for the United States to follow through on its commitment.
The stakes are high for U.S. credibility and leadership in the West-
ern Hemisphere. I am personally committed to the objective of
achieving a free trade agreement in the Americas by 2005, as
agreed to by countries at the Miami summit.

Achieving Chile’s accession to NAFTA is the first step on a long
important road the United States must take to ensure a vibrant
economy in the 21st century. If we falter here, our future will be
less secure. Over time, as other markets in the region continue on
their dynamic growth path, our ability to bring them into a
NAFTA-type framework will be diminished. We must succeed in
implementing Chile’s accession to NAFTA expeditiously, and I look
forward to today’s testimony to support this compelling goal.

I would like to yield to our distinguished ranking minority mem-
ber, Charlie Rangel, for any opening comments.

Mr. RANGEL. Mr. Chairman, I would ask unanimous consent that
my prepared written statement be entered in the record.

Chairman CRANE. Without objection, so ordered.

Mr. RANGEL. I would just thank you for the speed in which you
have placed this matter on our calendar. Most of us know that the
United States is very anxious to have the whole world know that
we are the leaders in free trade and that, in doing so, we are really
changing the direction of our economy, meaning that we will be
moving toward a service economy, rather than the low-skill jobs
that have prevailed in the past.

It is very important, whether we are talking about GATT,
NAFTA, or expanding NAFTA, that we consider making invest-
ments in our educational system so that no Americans are left be-
hind. I say that because, as we talk, many Americans are left be-
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hind because of the loss of low-skill jobs, so it means that we are
going to have to pay particular attention to make certain that all
Americans are beneficiaries.

Having said that, with our young people without education, with-
out jobs, and without hope, there is a tendency for this group of
people to find itself more susceptible to drug addiction, alcohol
abuse, crime and violence, and it ends up costing society much
more, not only in lost productivity, but in hundreds of billions of
dollars in terms of crime prevention.

It would seem to me that our South American friends and neigh-
bors should not be so sensitive when we put the issue of narcotics
on the table. Mexico resented it, other countries resent it, and what
makes it hard for me to understand, even our country resents plac-
in% the issue of illegal narcotics trade on the table.

o I am supporting this vehicle because it means free trade. I
hope we understand that Chile has a lot of problems internally as
relates to threats to democracy by military people. But we think
that trade is the way to handle it, rather than the ridiculous way
in which we are trying to gain democracy for the people in Cuba.
Trade is the vehicle to be used. We use it in North Korea, we use
it in North Vietnam, we use it in China, and if we have problems
with other countries, it should not be at the expense of free trade.

I thank you for your patience.

[The prepared statement follows:]

OPENING STATEMENT OF HON. CHARLES B. RANGEL

Mr. Chairman, I welcome this hearing on the possible accession of Chile to the
North American Free Trade Agreement. Since these negotiations have been
launched recently, it is very important and timely for the subcommittee to under-
stand the issues involved and the implications for U.S. industries and workers.

I am particularly interested in the views of the administration and our other wit-
nesses on how labor and environmental issues should be dealt with in this negotia-
tion. Moreover, as I have noted in our earlier hearings on renewal of fast track, I
personally believe that foreign cooperation in our efforts to stop illegal narcotics
trade is also an appropriate issue to raise in the trade negotiation context.

Mr. Chairman, flook forward to today’s testimony and to working with you and
the subcommittee on these negotiations.

Chairman CRANE. Thank you, Mr. Rangel.
Our first witness is Congressman DeFazio.

STATEMENT OF HON. PETER A. DeFAZIO, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OREGON

Mr. DEFAz10. Thank you, Mr. Chairman.

I would ask that my full statement be entered in the record.

Chairman CRANE. It will. Let me preface your statement by say-
ing that if you confine your oral presentations to 5 minutes, any-
thing beyond that will be included in the record.

Mr. DEFazio. Mr. Chairman, I will depart from the prepared
statement in my remarks and try and keep them brief.

I have some difference with the subcommittee here on the issue
of the wisdom of admitting Chile at this time into the North Amer-
ican Free Trade Agreement. My concerns result from the experi-
ence of NAFTA.

If one were to go back and review the hearing record from 3
years ago and prognostications by all the financial pundits and eco-
nomic experts witﬁnthe administration regarding NAFTA and com-
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pare it to the actual experience with NAFTA, one would find that
none of those rosy predictions have been borne out. In fact, as of
this point in this year, we have run a $5.3 billion trade deficit with
Mexico in the first 4 months of the year.

Mexico is projecting, in order to satisfy its current accounts prob-
lems, that they will run $20 billion trade surpluses with the United
States into the indefinite future. This certainly defies the pre-
dictions of the pundits and the supporters of NAFTA that somehow
this would be a boon to the United States, it would help us with
our trade deficit, and that it will produce jobs in this country.

The Commerce Department has certified through the Labor De-
partment that over 17,000 people have received assistance because
it has proven that their jobs have been exported to Mexico, and the
estimates, of course, are much higher, if one uses the net trade fig-
ure. The Commerce Department is happy to tell everyone that
every $1 billion of trade creates 20,000 jobs, but they do not want
to talk about net. If we apply their same measure, the net to Mex-
ico, we would be over 100,000 jobs lost in the first 4 months of this
year, headed perhaps toward 400,000 for the year.

Now we are embracing Chile. I do not know if the subcommittee
is following current events, but Chile is having a rather dramatic
standoff between the civilian elected government and the military
fascists, the Pinochet folks, who have spirited off a general who
committed crimes against humanity, has been convicted, and is
hiding him on a military base and refusing to turn him over to ci-
vilian authorities.

I question the wisdom of entering into another free trade agree-
ment with yet another unstable Latin American nation. In Europe,
people point to the experience of the EEC, European Economic
Community. Well, the EEC demanded labor protections, environ-
mental protections, and some actual democracy and stability before
it allowed in certain other nations, particularly Portugal, Greece,
and others,

We are entering into these immediate agreements with countries
without any labor protections, without any substantial environ-
mental protections, and in the case of Mexico, without any demo-
cratic reforms. I would question the wisdom of extending this
agreement to yet another country.

I would question whether or not that means we are going to ex-
tend the same bailout privileges to Chile that we have extended to
Mexico and have the same sorts of obligations. We have already
weakened the dollar dramatically by so closely linking our currency
to the peso. Again, as a critic of NAFTA, I said, as did many oth-
ers, that the peso was overvalued, and that there would be a de-
valuation after NAFTA. Of course, we were wrong. We could not
predict that it would be a 40-percent devaluation. We thought it
would be perhaps 20 to 25 percent.

So what I would point the subcommittee toward is we are headed
in a direction that is not a benefit to the American economy nor
to the people of Mexico. Unemployment is growing dramatically in
Mexico. Inflation is rampaging out of control. Mexican wages are
reduced in real terms, American jobs are being lost, and we are
paying $20 billion for the privilege.
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So I would question the wisdom of extending the same treatment
to Chile at a time when our policy in Mexico has proven to be such
a dismal failure.

I thank the chair for the time and will remain after the panel
for any questions you might have.

[The prepared statement follows:]



STATEMENT OF CONGRESSMAN PETER DEFAZIO

TO THE SUBCOMMITTEE ON TRADE OF THE
HOUSE WAYS AND MEANS COMMITTEE

June 21, 1995

I want to thank the Chairman of the Subcommittee for giving me the opportunity to
speak out on an issue of great importance. The Roman statesman Cicero once said, "Any
man can make mistakes, but only an idiot persists in his error.” NAFTA has been worse
than a mistake; it has been a dismal failure by any and every measure. To even begin to
consider repeating this failure by expanding this turkey is nothing short of idiocy.

I have been and continue to be an opponent of the North American Free Trade
Agreement. It has been bad for our economy, our workers, and our trade deficit. 1
strongly oppose Chile’s inclusion into NAFTA and would ask this subcommittee not support
this proposal.

NAFTA's record shows that the agreement has been an abysmal failure. NAFTA
promised job growth. with some claiming that NAFTA would create 100,000 jobs in its first
year. In fact, NAFTA has been a job loser. A recent analysis by the University of
Maryland shows that 16,873 jobs were eliminated in 1994 as a result of increased trade with
Mexico and that with the sharp decline in the peso, at least 219,000 more US jobs could be
eliminated in 1995.

NAFTA promised a trade surplus, but for the first time in four years we have a trade
deficit with Mexico. This ballooning trade deficit could exceed $20 billion this year, putting
Mexico up with China and Japan as our biggest trade problems. In the first three months of
1995, the merchandise trade deficit with Mexico totaled $3.8 billion. Record imports from
Mexico will continue 10 add to our mounting trade deficit. The Administration claims that
every $1 billion in trade equals roughly 20,000 jobs. A $20 billion deficit equals staggering
job losses.

American workers in the manufacturing industry have been the big losers with net
export of manufactured products. including electronic equipment, cars, medical equipment
and apparel.

It's not hard to see why NAFTA has been so bad: the Mexican economy is a
disaster. Throughout the debate on NAFTA, many of us were concerned about the viability
of the Mexican economy, including the overvaluation of the peso and its link to the U.S.
financial system. The peso’s January collapse was no accident as the Mexican government
was propping up the peso in order to sucker the US Congress into approving NAFTA. The
Mexican peso devaluation has seriously eroded the buying power of the Mexican workers,
with American products even more out of reach for consumers. The Los Angeles Times
veported on April 20 that the Mexican economy lost more than 700,000 jobs in January and
February alone. Higher interest rates and inflation -- which is expected to be 50 percent in
1995 -- will continue their economy’s gloomy prospects.

Even when Mexican workers are employed and the peso is stable, their ability to help
jumpstart the American economy is a myth. At the average maquiladora wage of $1.15 an
hour, it would take about six and a half years for a Mexican worker to buy a Ford Taurus --
provided, of course, the worker doesn’t eat, buy clothes or provide shelter for his or her
family.



NAFTA was enacted on the premise that in order for the US to compete, we must do
like the Europeans and form larger markets for our products. If the President and the
Congress are insistent about expanding NAFTA, at least let’s do it the same way the
Europeans expanded the European Community.

The EC did not spring up during one year or one decade, but was put together
deliberately over 40 years. And it wasn’t until recent times that many nations -- namely
Greece, Portugal and Spain were included. Why? Because until recently they were
dictatorships, countries without democracy, with lower standards for workplace health and
safety, less stringent environmental laws and a poorer standard of living than the rest of
Europe.

The European countries said "we don’t want to enter into free trade agreements with
you because all of our businesses will move to your countries.” Europe required them to
become democratic. They required them to adopt worker health, safety and environmental
laws. They helped foster democratic leadership and institutions. We cannot afford to rush
into a new agreement without looking carefully at the full impacts, not only in this country,
but in Chile. What would the effects be on Chile s forests, which are being consumed at an
enormous rate? Or on their agricultural practices, in which agricultural chemicals that were
banuned for sale in this country are exported to Chile for use on their crops, only to be
imported back here? Or what about human rights, where a brutal dictator, Augusto
Pinochet, remains commander-in-chief of the Army, and has the ability to shield his secret
police thugs from the "justice" system? These questions must be addressed before expanding
this treaty.

I've been joined by my colleagues Congresswoman Marcy Kaptur and Congressman
Duncan Hunter in asking President Clinton to "forgo further negotiations to expand NAFTA
until you can demonstrate that the current agreement is providing a net benefit to U.S.
workers and the U.S. economy and that expanding the agreement is likely to do the same."”
We have yet to hear a response.

To me, that is the bottom line. Until the proof is in on NAFTA, I can see no reason
to expand it.

NAFTA has not been a good deal for America. Not only do working Americans get
to lose hundreds and thousands of jobs in the name of free trade, but we also -- with the
huge bailout of the peso — get to pay $20 billion for this pleasure.

Thank you Mr. Chairman and members of the Subcommittee for this opportunity to
share these thoughts.
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Chairman CRANE. Thank you.
Congresswoman Woolsey.

STATEMENT OF HON. LYNN C. WOOLSEY, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. WooLsgy. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, I am also
grateful for the opportunity to testify before the subcommittee this
morning on Chile’s proposed membership in the North American
Free Trade Agreement.

Mr. Chairman, as a Representative of the Sixth District of Cali-
fornia, home of many world renowned vintners and wine grape
growers, I am here today to urge you to ensure that there is no fur-
ther reduction of the U.S. tariff on wine in any trade agreement
with Chile.

The U.S. wine industry is struggling under current international
U.S. Government policies which indeed have established tariffs on
wine at the lowest level of any major wine producing country.
These low tariffs have enabled Chilean wine to flood the U.S. mar-
ket, causing the wine producers in California and in other States
to lose a significant share of the U.S. market. Yet, the Chilean
wine industry remains unthreatened by the U.S. wine producers,
since Chilean markets are so small they hold little promise for U.S.
wine growers and the wine industry.

Mr. Chairman, in addition to current tariff disadvantages, U.S.
wine producers are operating with a cost disadvantage, as well.
The cost of land and labor needed for grape growing are extremely
low in Chile, whereas, in the United States producers must pay top
dollar for prime land and efficient labor. This cost disadvantage,
along with the already low tariff, has caused the small wine pro-
ducers I represent in Sonoma and Marin Counties to struggle to
compete and survive. Lowering tariffs even more could prove to put
an end to their survival altogether.

Mr. Chairman, a free trade agreement with Chile that lowers
wine tariffs further will ensure that Chilean wine producers grow
richer and more prosperous at the expense of the hard-working
vintners and growers of California and throughout the Nation. The
wine producers of Sonoma and Marin Counties are not opposed to
free trade. They simply ask that you ensure that it is fair and, Mr.
Chairman, so do I.

Thank you, Mr. Chairman, for your consideration.

Chairman CRANE. Thank you, Congresswoman Woolsey.

With that, we will commence questioning. Mr. Hancock.

[No response.]

Mr. THoMmas. Mr. Chairman, might I ask a unanimous consent
request?

Chairman CRANE. Yes.

Mr. THOMAS. I have a written statement and I had prepared to
make a statement. But in lieu of the fact that I was held up doing
other things, I would just ask unanimous consent that my written
statement be made a part of the record.

Chairman CRANE. Without objection, it is so ordered.

[The prepared statement follows:]
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Statement of the Honorable
BILL THOMAS
Subcommittee on Trade
June 21, 1995

Mr. Chairman, I am looking forward to the testimony the Subcommittee will receive on
the proposed U.S.-Chile free trade area. This will be the third such agreement my California
constituents will have confronted and it is perhaps the most problematic. Chilean agriculture is
the mirror image of California's. Indeed, some California farmers do business in Chile because
the Chilean season for many products complements our own. Others, however, are concerned
about Chile's past performance in certain areas and it is those concerns I will use to judge any
agreement in this area.

Chile’s prominence in perishable crop exports has raised questions for California
agriculture. For example, the State's wine industry, the nation's largest, is concerned about
Chilean producers misiabeling their product's variety. U.S. vintners market on the basis of
product quality and do not want to compete with an inappropriately labeled wine. Chile's
process for imposing sanitary and phytosanitary stat:dards is nontransparent, making U.S.
specialty crop exports to Chile harder because expor:ers have little or no warning of new
restrictions. California farmers are increasingly reliant on new varieties of plants and animals as
a means of providing a high quality product. Chile has no law allowing the protection of the
types of intellectual property that the U.S. uses to protect these products of agricultural research.
Adding these factors to Chile's small population and per capita GNP makes the California farm
community wonder why the U.S. would want an agreement with Chile, especially when Chile
appears to have excluded agriculture from other bilateral trade agreements it has developed with
Mexico and other nations.

I am pleased that Chile seems willing to "dock" under our North American Free Trade
Agreement (NAFTA) agreement because the U.S. achieved what 1 consider to be reasonable
concerns which must be addressed by any arrangement we strike with Chile.

Several of my concerns are already addressed by NAFTA and [ expect NAFTA's
provisions will not be bargained away in the name of "market access”. For example, NAFTA
requires that produce imported into the U.S. under the agreement must meet our quality
standards. American growers spend a great deal on marketing. Marketing order quality standards
assure uniform product, critical to repeat sales. All American producers have to meet these
standards and Chilean growers can produce a high quality product or my friends in California
would not do business there.

NAFTA also provides long transition periods provided for import-sensitive horticultural
crops and other products, preserves U.S. scientifically-based health and phytosanitary standards
and employs acceptable rules of origin and controls against transshipment. NAFTA has "surge
controls" so important-sensitive perishable crop industries can gradually adjust to the integration
of our economies. Chile's acceptance of these standards would be reassuring. This is not,
however, an exhaustive list of what Chile must do to minimally address concerns I have heard
expressed about this possible agreement.

Among the other steps Chile must clearly take is that of protecting all forms of
recognized intellectual property, including patented or otherwise protected plants and animals.
California farmers do not want their research made subject to misappropriation. Chile must aiso
provide a transparent regulatory process on which U.S. exporters can rely for timely notice of
changes in standards. Finally, Chile must regulate its industry in a way that assures U.S. industry
will not suffer from unfair competition from misrepresented products. My primary focus is of
course on the mislabeled wines but the principle should apply everywhere.

I have no doubt Chile can easily comply with each of these standards. This will be an
extremely hard agreement for many California farmers to accept and failure to meet the standards
I have enunciated will only make it harder for them to accept an agreement of this kind.
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Chairman CRANE. Mr. Hancock.

Mr. Rangel.

Mr. RANGEL. Thank you.

Congressman DeFazio, do you believe that it is possible to save
our investment in Mexico, assuming it is as bad as you think it is?
Would not withdrawing from Chile and Central and South America
escalgte the lack of confidence people have with our trade agree-
ment?

Mr. DEFAzIO. First, there is a difference between extending
treatment to countries that are now not included, and Chile is not
included. We are talking about extension, not withdrawing from
the agreement, so I would question the wisdom of an extension
when the policy is so questionable to begin with.

Mr. RANGEL. I meant exactly what I said. Our agreement with
Mexico is a hemispheric thing, and so whether we are talking
about Mexico or Central or South America, whether we are talking
about shoring up the economy by strengthening the peso, all of
these things are in for a dime, in for a dollar. I am not saying that
it is right. I am just asking you, do you really think that denying
admission of Chile would improve the trade deficit with the United
States as relates to Mexico? I do not know the answer,

Mr. DEFAzIo. | think it would prevent further deterioration in
the United States trade deficit by adding yet another country that
would run a large trade surplus with the United States, not as
large as Mexico, because the commerce is not as great.

But these agreements are designed to favor nations that do not
observe labor rights, environmental laws, and other constraints, so
clearly they become export platforms for the United States because
just in the minor area of wine, as she points out, they do not have
the same constraints. They can use pesticides and herbicides that
are not approved in the United States; none of that is in these
agreements.

Mr. RANGEL. So if we could just cut our losses in Mexico and just
say that was a bad deal, do you think that is the best way we
should go? Obviously, a broadening of the agreement would mean
that other countries would put us in the same position along your
line of thinking, so in addition to denying admission of Chile, you
think the best thing to do is to pull out of Mexico, as well?

Mr. DEFAzi0. 1 believe we should renegotiate the treaty with
Mexico and basically withdraw from the existing agreement. I be-
lieve it is defective. I believe it is not benefiting workers on either
side of the border. It may be benefiting a few corporations and pro-
tecting their investments.

When you talk about abandoning our investments, the American
people do not have an investment in Mexico except perhaps in a
common bond between our peoples in trying to improve their stand-
ard of living and their conditions. That has deteriorated dramati-
cally under NAFTA and the economic constraints under which that
country is operating, and there is no promise it will get any better.
They still cannot organize labor unions outside of the government.
They are still not getting environmental protections in the
maquiladora area. In the maquiladora area, they are licensing a
plant every day. Things are getting worse.
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Mr. RANGEL. I am new on the Trade Subcommittee. How do you
go about renegotiating the agreement with Mexico?

Mr. DEFAzIO. Well, there is a simple 6-month out clause. I would
exercise the 6-month out clause by either party and we could give
6 months’ notice and then say we intend during those 6 months to
negotiate a new agreement which includes true labor protections,
environmental protections, and other basic reforms that we believe
are necessary. ‘

Mr. RANGEL. Thank you.

Thank you, Mr. Chairman.

Chairman CRANE. Mr. Thomas,

Mr. THOMAS. Thank you, Mr. Chairman.

One of the things we ought not to do is revisit a lot of the bogus
arguments that were present in the NAFTA round. I have some
real concerns about bringing Chile in, and that is why I want to
make sure that they are brought in under a docking process under
NAFTA and not on a bilateral agreement.

I think there are a lot of unilateral decisions that Chile has to
make to have access to our markets, and I am, probably as much
or perhaps more than anyone, sensitive to the similarity of prod-
ucts that are produced in Chile.

I have long been involved in trying to coordinate these matters.
There is some advantage to what I call seasonal
complementarianism, if we can work it out, and grapes are a good
example. They come in during the winter where we used to sell our
stored grapes. They sell fresh grapes and it keeps the market ac-
tive, and then in early April our grapes from the Coachella Valley
begin coming in, and we then move to fresh grapes and they do not
get to sell stored grapes. We are working it out.

Frankly, I am concerned about making sure that Chile joins the
community of nations in the area of protecting intellectual property
rights. I am concerned about honoring patents, including those for
agricultural products, and I am fundamentally concerned about
what I consider acts, not just against international trade, but those
that are unethical and immoral, labeling products as something
they are not. If that is an ongoing, widespread practice, then we
have to get after it immediately.

Mr. DeFazio, I would share with you my concern regarding Mex-
ico about some of the promises that were made about the changes
that have occurred, especially in the judicial system and in other
areas, or about the attempt to bring a degree of transparency to de-
cisions and actions made in Mexico between friends, family, and
others. That is an ongoing problem.

I am not saying that Chile has exactly the same problem, but I
do believe there 1s a mental set that you get away with what you
can get away with to a certain extent. I will be very concerned
about the way in which our negotiators approach the kinds of con-
ditions under which we enter into this relationship with Chile,

Frankly, from a California point of view, Chile is about equal to
Los Angeles County in population, which means we are not going
to get a whole lot out of a two-way trade arrangement. Chile stands
to benefit far more.

What I see us getting out of these discussions is the ongoing
process of ultimately drafting in, dropping in from the North Amer-
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ican Free Trade Agreement and, through this process where Chile,
Argentina, Brazil, et cetera, create an American free trade agree-
ment. So I am supportive of it.

I am at the same time very concerned that we make sure that
in the agreements that we enter into, we not only make sure that
Chile joins the world community in terms of an honesty about work
product, whether it be plant, vegetable, or mental, but they do not
misrepresent products; that we understand that agreements be-
tween third parties, Chile and Mexico, for example, are going to be
affected in the long run in an agreement between Chile and the
United States.

If those conditions are met, I will not oppose bringing Chile in.
But obviously the bar is going to be quite high, because, as I said
when we started with Canada, as I said when we dealt earlier with
Israel, this is a whole new process and we have got to get it right
the first time or we will spend the rest of the time trying to correct
it.

So 1 am very concerned, but at the same time 1 hope the dialog
does not break into a reconstruction of the fact that pesticides are
used down there that are illegal and the products get to come in.
Frankly, we do our inspecting and no residue can be brought in on
a product that is illegal.

I am concerned about getting the legal arrangements down cor-
rectly, so that they cannot engage in something unwittingly, or
criminal elements or people who want to shade the picture can en-
gage in. If we do our job, none of those things will occur.

understand the sensitivities and concerns, but the idea of brin%-
ing both North and South America together in a larger mutually
beneficial free trade area frankly is attractive enough for me to
look over the shoulder of the negotiators to make sure they get this
one right.

Mr. DeFAzIo. It is hard to parse a question out of a lengthy
statement, but I would certainly find elements—

Mr. THOMAS. It is not a lengthy statement. I am only allowed 5
minutes. [Laughter.]

Mr. DEFAzI0. I certainly would agree about taking a hard-headed
view, and I think the gentleman makes a particularly good point
about the comparative size of the market. This is no tremendous
boon for U.S. producers. It is like Mexico had the equivalent buying
power, if every peso were used, of New Jersey. As you point out,
Chile 1s even less significant in terms of our national economy, and
we must be careful it does not become an export platform for things
that violate copyright laws or other laws.

I would just urge the gentleman to check with APHIS, Animal
and Plant Health Inspection Service, on the inspection program.
When I checked on the importation of New Zealand lamb a few
years ago, APHIS told me there was no particular program ori-
ented toward the testing of imported products, that they have a
general testing program, but they do not specifically test imported

roducts for particularly prohibited pesticides even in the case of
amb, when we can point out we know it was used. They said we
do not test that way, so I would have that concern.

Mr. THOMAS. I will just share with the gentleman a brief history.
My time has expired]. I have a long involvement in the area of
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APHIS and Customs in terms of the tariff codes, the movement of
product between codes, the attempt to camouflage, the attempt to
modify Aflatoxin in pistachios. Specialty agriculture is an area
which represents almost 3 billion dollars’ worth of value added in
my district. I am very concerned, because, as I said, they have
similar products, to create a scare in the market which would not
only affect their products, but affect ours, as well.

You will recall the Chilean grapes delivered to the Philadelphia
port, and I do not want to go back through that process, and, frank-
ly, it affected everyone. So I have a very great concern about get-
ting it right. Notwithstanding that, that does not mean you do not
go forward with the process. It means what you do is you make
sure you get it right.

Ms. WooLsEY. Mr. Thomas.

Mr. THOMAS. Yes, ma’am.

Ms. WooLsey. What I would like to ask you to do, because you
are making a lot of sense on that, is to consider the wineries and
the grape growers that may not be in your district up front, instead
of tacked on at the end lilte they were with NAFTA. NAFTA has
just not done what it was supposed to do for the wineries and the
wine grape growers. So add them to your list, even though they
may not be in your district, if you would, please.

Mr. THoMAS. The gentlelady needs to know that I have been
working with California interests long before she came to Congress.
I have been working with them very, very closely for a number of
years. Every time the U.S. Trade Representative, since the Reagan
administration, actually since the Carter administration, has had
a list of concerns given to them, every time they get on an airplane
and go negotiate, whether it is Japan in terms of wine, whether it
is the European Community, whether it is labeling, whether it is
dealing with our own government about labeling and the rest, we
have been involved.

I will tell you what I am not willing to do: I am not willing to
create an advantage for American products unfairly. I am willing
to go every step to make sure that there is a fair relationship. Ob-
viously, mislabeling is a fundamental flaw, error, unacceptable be-
havior. We are hopeful there will be some experiments that will
allow us to determine the variety of wine from the wine itself, and
that would be a great success. Otherwise, you are relying largely
on the representations of people that you assume to be honest.

Once again, I expect this U.S. Trade Representative, as every
U.S. Trade Representative that I have talked to, to make sure that
there is no segment of the American economy that is disadvantaged
when we enter into a trade relationship. Frankly, I think they have
done a pretty good job of it overall.

Sometimes you simply cannot get people to do certain things.
Our segment of the market is not as large as we would like. If we
were three-quarters of the market in the entire dollar exchange
with Chile, then obviously we would have %reater influence. They
have done a good job, by and large. We will make sure they do a
good job as we go forward.

My basic point—Mr. Chairman, thank you for the extra time—
is that we have enough trouble dealing with the real problems in
this moving forward with the bilateral agreement. I do not think
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it serves any purpose whatsoever to raise red herrings that really
never were there in the first place in previous agreements, and
that they are not going to be here in this agreement. Let us work
on the real world of problems.

To that extent, in your testimony where you clearly outlined
areas we need to focus on, I appreciate your testimony.

Ms. WOOLSEY. Thank you.

Mr. THOMAS. Thank you, Mr. Chairman.

Chairman CRANE. Are there any other questions of these wit-
nesses by Members on the dais right now?

[No response.]

If not, then we are going to recess briefly. This is a quorum call,
followed by a 5-minute vote on the Obey amendment. I was in-
formed that conceivably there may be a motion to recommit follow-
ing that, and then final passage. So it is a little difficult to tell you
when we are going to reconvene.

If you folks could touch down with me on the floor after we get
that reading as to how quick that process will move, we may come
back between the Obey vote and any motion to recommit and re-
convene our hearings.

With that, the subcommittee stands in recess.

[Recess.]

Chairman CRANE. The subcommittee will come to order.

We will call the Hon. Charlene Barshefsky to testify at this time.

STATEMENT OF HON. CHARLENE BARSHEFSKY, DEPUTY U.S.
TRADE REPRESENTATIVE, OFFICE OF THE U.S. TRADE
REPRESENTATIVE

Ms. BARSHEFSKY. Thank you, Mr. Chairman.

It is a pleasure to appear before you and members of the sub-
comn(xlittee today. I ask that my full testimony be accepted for the
record.

Chairman CRANE. Without objection, it is so ordered.

Ms. BARSHEFSKY. Mr. Chairman, we have a historic opportunity
to create jobs in this country to foster growth and stability in this
hemisphere, and we have this opportunity by virtue of the Presi-
dent’s commitment and the commitment of the 34 democratically
elected leaders of our own hemisphere to create the Free Trade
Area of the Americas by the year 2005, and we have this oppor-
tunity, as well, to an expansion of the NAFTA,

This administration has worked very hard to open markets
abroad to U.S. goods and services and %.S. agriculture, We have
negotiated in 27 months well over 100 trade agreements, including
the historic Uruguay round multilateral agreement, the NAFTA it-
self, the APEC eement for free and open trade in the Asia Pa-
cific region by the year 2010, and the Free Trade Area of the Amer-
icas Agreement to create a free trade area in our own hemisphere
by the year 2005.

Despite these agreements, significant market access barriers re-
main, including in our own hemisphere, and we would like the op-
portunity to work with Congress as we move forward to eradicate
those barriers.

The United States has a strong economic interest in moving for-
ward with an ambitious and aggressive trade agreement agenda in
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the Western Hemisphere. Let us consider what is at stake from an
economic point of view for the United States. Latin America and
the Caribbean is now the second fastest growing region in the
world. U.S. exports to the region have exploded from $31 billion
just 10 years ago to $93 billion in 1994, supporting over 600,000
new jobs in the United States. U.S. exports to Latin America, in-
cluding Mexico, increased 71 percent from 1990 to 1994.

Mr. Chairman, over one-half of this country’s merchandise trade
export growth has come from our exports to Canada and Mexico.
U.S. exports to Latin America and the Caribbean approximate our
exports to the European Union. If trends continue, our exports will
reach a level greater than our combined exports to the European
Union and Japan.

Latin Americans spend on average 40 cents of every dollar on
trade on U.S. goods. We supply over 70 percent of some Latin
American countries’ imports, and often three or four times as much
as that country’s next largest trading partner. Our exports of cap-
ital goods, which account for over one-half of U.S. exports to Latin
America and the Caribbean, have increased dramatically.

Moving forward with Chile is one essential component of a two-
part strategy to shape the Free Trade Area of the Americas. The
Summit of the Americas hosted by President Clinton in December
in Miami was a watershed in hemispheric relations. It placed the
United States squarely at the center of the hemisphere’s economic
integration and renewed our leadership position. Our economic for-
tunes, our leadership in this hemisphere, however, will be deter-
mined in large part by the success we have in implementing the
summit integration trade plan.

This administration is determined to move forward to begin
building the Free Trade Area of the Americas. We will host the
first ministerial under that process in Denver this month. But the
negotiations of Chile’s accession to the NAFTA is a second critical
strategic step in this endeavor. If we are not able to complete
Chile’s accession expeditiously, others in the hemisphere will ask
if we are able to lead the hemisphere overall in integration efforts.
If we are not able to complete Chile’s accession to NAFTA, our in-
fluence in the pace and scope of trade liberalization in our own
hemisphere will be threatened.

Mr. Chairman, two successive Presidents, two different parties
have been committed to the pursuit of a free trade agreement with
Chile. If the United States seeks to broadly encourage stable
growth, growth sustaining policies and the adherence to open mar-
kets, there is no better example than Chile, and let me cite just a
few facts.

Chile was recently determined by the highly regarded Davos Eco-
nomic Forum as the fifth most competitive emerging economy in
the world. Chile’s average economic growth rate since 1985 has
been over 6 percent, putting it comfortably on a par with dynamic
economies of the Asia Pacific rim. Chile’s national savings rate was
a strong 24 percent of GDP, gross domestic product—would that we
had that kind of savings rate here in the United States—based in
part on a significant contribution from Chile’s private Social Secu-
rity system.
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Chile’s national investment rate was an astonishing 27 percent
of gross domestic product during 1990-93, the highest in the re-
gion, and this tends to be long-term investment. Chile has run a
budget surplus for 8 straight years, with public savings accounting
for almost 5 percent of GDP in 1994, and foreign reserves high and
rising.

Since Chile has become a democracy, it has pulled 1 million peo-
ple out of poverty, that is out of a total population of 13 million.
The equivalent in the United States would be to see 18 million peo-
ple rise from poverty. Chile has one of the most aggressive free
trade and trade expansion agendas in Latin America.

Chile’s trade with the United States, although small relative to
other countries, has climbed dramatically during the 1992-94 pe-
riod. Our exports of motor vehicles are up 35 percent. Our exports
of Earth-moving equipment are up 46 percent. Qur exports of com-
puters and related equipment are up 28 percent. Qur exports of
telecommunications equipment are up 55 percent. Our exports of
medical equipment and technology are up 33 percent.

Almost one-quarter of everything Chile imports, it imports from
the United States, and the range of products that are imported
compare very favorably with that range of products to other far
more developed economies.

Negotiating Chile’s accession to the NAFTA will remove signifi-
cant remaining barriers that impede U.S. exports to Chile and fur-
ther increase the potential for additional export gains. There are a
number of issues to which we will seek removal of Chilean barriers.
But Chile’s accession also signals U.S. leadership in this hemi-
sphere, a desire to expand U.S. principles of free trade and market
economics throughout the hemisphere, a bridge between the United
States and South America that will be vital to this hemisphere’s
stability and economic growth. Chile’s importance extends far be-
yond even its impressive economic gains.

Mr. Chairman and members of the subcommittee, although we
do not have fast track in place now, consistent with past practice
for agreements subject to fast track, the administration has contin-
ued the practice of soliciting the advice of the U.S. International
Trade Commission, the advice of our private sector advisory com-
mittees, which are statutory, the advice of the public, and we have
welcomed additional advice from any interested parties which they
may wish to provide.

USTR will coordinate the negotiation effort working with an
interagency team of experts in the negotiation of these agreements,
many of whom negotiated the Israel agreement, the Canada agree-
ment, and the NAFTA itself.
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Mr. Chairman, for all the reasons indicated in my testimony
today and in my written statement, a free trade area with Chile
and Chile’s accession to the NAFTA is absolutely in our national
interest. Benjamin Franklin once said that no nation was ever ru-
ined by trade. American workers understand that. We do not fear
open and fair competition, but we do insist on fairness, we do insist
on equity, and we do insist that in a global economy our trade
agreements are a single undertaking. Everyone plays by the same
rules, with reciprocal benefits and reciprocal obligations.

I would be pleased to answer any questions the subcommittee
m%y have.

hank you.
[The prepared statement follows:]
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Testimony Before the
Trade Subcommittee
House Ways and Means Committee
June 21, 1995
Awmbassador Charlene Barshefsky
Deputy United States Trade Representative

Introduction

Mr. Chairman and Members of the Committee, I appreciate the opportunity to discuss the
importance of a free trade area with Chile. We have a historic opportunity to create jobs in this
country, and foster growth and stability in this hemisphere.

The goal of U.S. trade policy is to create jobs and raise standards of living in the United
States, to foster global growth, and to build global stability. As we approach a new century, the
future prosperity of the United States more than ever before depends on our ability to compete
and win in the global economy. There is no possibility of avoiding this new challenge.

‘Where our economy was once largely self contained, we are now increasingly
interdependent with the rest of the world. This change began decades ago, but has accelerated in
recent years. Twenty-seven percent of our economy is now dependent on trade.

The global economy offers tremendous opportunities for American workers. Over 11
million workers in this country owe their jobs to exports. These jobs pay higher wages, on
average, than jobs not related to trade. Every billion dollars of exports supports 17,000 jobs.
Clearly, expanding trade is critical to our effort to create good, high-wage jobs.

The United States has a mature economy -- and only four percent of the world's
population. Future opportunities for growth here at home lie in selling goods and services to the
other 96 percent. Given this fact, opening markets, expanding trade and enforcing our trade
agreements are critical to fostering growth here at home.

Since taking office, the Clinton Administration has demonstrated a clear commitment to
opening markets and expanding trade. With bipartisan support in Congress, we completed and
secured the approval of the North American Free Trade Agreement (NAFTA) creating the largest
regional free trade area in the world. We completed the Uruguay Round negotiations. A
bipartisan coalition in Congress voted to implement its results which lower barriers to trade and
strengthen the global trading system, creating growth and jobs in the United States. We
negotiated the Summit of the Americas Declaration and Action Plan that is designed to lead to the
creation of the Free Trade Area of the Americas (FTAA) by the year 2005. We negotiated the
Bogor Declaration which sets for the objective of free and open trade among the Asia Pacific
Economic Cooperation (APEC) members. We set our negotiations with Japan on a new course
under the Framework Agreement, completing fourteen trade agreements to open their market to
U.S. exports, and are now working diligently to open Japan's closed autos and auto parts market.
In addition, we concluded the largest procurement agreement in history with the European Union,
an agreement covering 80 percent of global shipbuilding, an historic intellectual property rights
agreement with China, and scores of other bilateral trade agreements.

Mr. Chairman, for all the hard work of the last two and a half years in opening markets we
still have much to do. Formal and informal trade barriers stili exist around the world to limit U.S.
exvorts. This, in turn, hinders growth and job creation in this country.

hile: Th se for Moving Forw;

The United States has a strong economic interest in moving forward with an ambitious
and timely trade agreement agenda in the Western Hemisphere. Ambassador Kantor made clear
in his May 17 testimony on fast-track - itself a vital component for U.S. success in this hemisphere
and the global economy - why moving forward is essential, but allow me to explain why it is
particularly important to move forward with Chile now.

Moving forward with Chile is one essential component of a two part strategy to shape the
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critical initial elements of the FTAA. One element of this strategy is based upon the building of
stronger trade relations with all of the countries in the hemisphere, both bilaterally and through
the larger sub-regional trade arrangements to which they belong. In this connection, the
progressive liberalization of trade and improved disciplines in a range of areas is critical. The
Administration is now preparing for a meeting at the end of the month in Denver with the rest of
the western hemispheric Ministers responsible for trade to lay the initial groundwork that will
move us in this direction. This is the first important hemispheric step in the post-Summit of the
Americas trade action plan. We expect to set in motion in Denver a process that will lead to
major new economic opportunities for the United States and the hemisphere.

The other element of an overall strategy in the hemisphere is NAFTA accession. Not only
are we moving to strengthen mutually beneficial ties across the hemisphere, but we are moving to
strategically influence the structure of those ties in the near term. NAFTA accession is central to
that objective. The hemisphere contains numerous sub-regional free trade arrangements reflecting
a diversity of objectives and traditions that are largely uninfluenced by the United States. In fact,
Latin America has a significant trade agreement history over the last four decades. In recent years
these efforts have become more comprehensive. For example, the Southern Common Market, or
MERCOSUR - which accounts for over half the gross domestic product of Latin America - is an
effort to create a customs union and eventually a common market. It is critical that the United
States contribute tangibly to this ongoing sub-regional process to balance and help shape the free
trade agreement agenda in Latin America. Only in this way will the United States ensure U.S.
exporters, service providers and workers a fair shake at the second fastest growing markets in the
world.

In addition, building a comprehensive trade relationship with Chile has broad strategic
trade policy attractions. Chile is negotiating a free trade agreement with MERCOSUR. Chile is
also a member of the APEC. Chile is both a trade policy gateway to MERCOSUR and South
America and the Chile's accession to the NAFTA will bring to four the number of APEC members
participating in North American free trade.

For many years the United States had a very limited trade relationship with Latin America,
one that held little promise for the future due to Latin America's inward looking economic and
trade policies. Now that has dramatically changed. A market-based economic policy
transformation, coupled with a renewed commitment to democracy has turned a region with little
promise into a region that inspires. Officials from the World Bank, for example, just issued a
report indicating that growth in Latin America could accelerate to more than six percent per year
over the next few years, thus providing significant new opportunities for our exporters. U.S.
exports to Latin America aiready approximate our exports to Western Europe, and if current
trends continue they will exceed those to Western Europe and Japan combined by the year 2010.
This upward trend and the opportunities that it has brought - over 600,000 higher than average
paying U.S. jobs since 1985 - will only be sustained with sound macroeconomic policymaking in
Latin America and the United States and an aggressive and ongoing effort to open closed markets
to the benefits of unimpeded trade. Many of our competitors, including the EU, have also noticed
the prospects for major trade gains and are acting to ensure their interests are protected with their
own trade agreement strategies with the region.

Chile is a country in which two successive Presidents have been committed to the pursuit
of a free trade area. No other country in Latin America has a better record of economic
accomplishment in the last ten years than Chile. If the United States seeks broadly to encourage
stable, growth-sustaining policies and the adherence to open markets there is no other country in
the region better qualified in which to build the strongest trade relations. Chile weathered a very
difficult period in the early 1980s characterized by dramatically reduced economic output and an
unemployment rate of 20 percent. It leamed valuable lessons regarding the management of its
economy which serve it well today. Chile's economic accomplishments are outstanding.

Let's examine some facts:

o Chile was recently voted by the highly regarded Davos Economic Forum the fifth
most competitivé emerging economy in the world;

[ Chile's average economic growth rate since 1985 has been over 6 percent putting it on par
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with the most dynamic economies of the Asian Pacific Rim,

o Chile's growth rate in the first quarter of this year was 6.6 percent, with inflation at 7 4
percent on an annualized basis continuing its downward trend and unemployment
continuing to trend downwards at 5.3 percent;

[ Chile's currency has been appreciating against the dollar;

[¢] Chile's market-based economic policies have lifted over one million people out of poverty
since the transition to democracy -- out of a total population of over 13 million;

o Chilé pioneered Latin America's comprehensive privatization efforts;

o Chile's national savings rate was a strong 24 percent of gross domestic product during the
1990-93 period, based in part on significant contributions from Chile's private social
security system,

o Chile's national investment rate was an astounding 27 percent of gross domestic product
during the 1990-93 period, the highest in the region,

o Chile has run a surplus in its national budget for eight straight years with public savings
accounting for almost five percent of gross domestic product in 1994 and its foreign
reserves are high and rising;

o Chile's financial system is strong - the Chilean banking sector averaged 19 percent
profitability on an annual basis over the last 10 years and Standard and Poor's
recognized its banking supervisory bureau as the best in Latin America;

o Chile's trade regime is characterized by a uniform tariff rate of 11 percent ad valorem
across the board with virtually no quantitative restrictions;

o Chile was the first developing country to bind its tariffs across the board in the Tokyo
Round of multilateral trade negotiations in 1979;

o Chile was an active contributor to the Uruguay Round of multilateral trade negotiations,

o Chile is a new and valued member of APEC; and

[ Chile has one of the most aggressive free trade agreement agendas in Latin America,
having concluded agreements (which address primarily tariffs and quantitative restrictions)
with Mexico, Colombia, Venezuela and Ecuador and less comprehensive agreements with
Argentina and Bolivia. In addition, and as indicated earlier, Chile is negotiating a free
trade agreement with the MERCOSUR, but has also proposed an agreement with the EU.

United States - Chile Trade. A Model

U.S. - Chile trade has increased dramatically. The vibrancy of the trade relationship is an

example we would hope to repeat across the region. U.S. exports to Chile quadrupled during
1985-94, growing from $682 million to $2.8 billion. Last year, the U.S. ran a trade surplus with
Chile of nearly $1 billion. During the 1992-94 period, U.S. exports of:

o]

o

motor vehicles increased 35 percent;

earth moving vehicles increased 46 percent,

computers and related equipment increased 28 percent;
telecommunications equipment increased S5 percent; and

medical equipment increased 33 percent.
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The A ion Negotiation:

Negotiating Chile's accession to the NAFTA will remove significant remaining barriers
that impede U.S. exports to Chile and thus further increase the potential for additional export
gains. The NAFTA and its related agreements cover a broad spectrum of disciplines and Chile's
adherence to these rules will help to upgrade trade and regulatory practices and policies in Chile
that will ensure a continually growing and mutually productive trade relationship.

In the best tradition of working in partnership with the Congress, we look forward to
discussing the issues relevant to this negotiation with this Committee and other relevant
Committees as we proceed.

Consistent with past practice for agreements subject to fast track, the Administration has
solicited the advice of the U.S. International Trade Commission on the economic implications for
the United States of Chile's accession to the NAFTA. We will consider the Commission's advice
carefully. We have also solicited and received advice from our official advisory committees,
including from the membership of the Advisory Committee on Trade Policy and Negotiations
(ACTPN) and the sectoral and functional committees. Our negotiators will continue to seek the
views of the advisory committees as we proceed. The Administration has also sought and
received advice from the public and welcomes any additional advice interested parties wish to
provide.

Based upon the President's joint statement of December 11, 1994 with the leaders of
Canada, Mexico and Chile, we have now officially launched the accession negotiations. In
announcing the formal commencement of talks in Toronto on June 7, Ambassador Kantor and his
counterparts set guidelines for negotiators from the four sides that will ensure a rapid and
successful launch. USTR will coordinate the negotiation effort working with an interagency team
reflective of the expertise of particular agencies and individuals. Consistent with the Ministerial
Guidance, for example, lead negotiators from the four countries will be exchanging tariff and
trade data by the end of this month. The first round of negotiations to discuss individual NAFTA
chapters will occur in July with talks commencing through the summer. Negotiators will report to
Ministers in September on progress achieved. Ministers will meet as necessary to assess the
progress and determine the next steps in the negotiations.

The Administration believes it essential the United States move forward in a timely and
constructive manner successfully to negotiate Chile's accession to the NAFTA and its related
agreements. We look forward to working closely with this Committee and others as we progress.

Conclusion

A free trade area with Chile is in our interest as well as Chile's. It will create jobs and
economic opportunities in both countries. It will strengthen our refationship with a key friend in
the Americas, and serve as a bridge to forging hemispheric prosperity.

Benjamin Franklin once said, “no nation was ever ruined by trade.” American workers
understand that. Americans do not fear open and fair competition. But we do insist that our
trade agreements are "single undertakings" where everyone plays by the same rules.

We ask for -~ we insist on -- a level playing field in trade because it is the right and fair
thing to do, and because it is in the best interest of all nations.

As a nation, we are at our best when we reach out and face new challenges. 1 look
forward to working with all of you in the days and months ahead as we strive to foster growth,
create jobs and lay the foundation for the 21st century. Thank you.
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Chairman CRANE. Thank you, Ms. Barshefsky.

I know it was December 7 when the three amigos of NAFTA
agreed to try and advance the idea of Chilean accession. I am curi-
ous, have our Mexican and Canadian negotiators counseled you in
any way about going slow on trying to get Chile into our free trade
agreement?

Ms. BARSHEFSKY. Not at all, Mr. Chairman. As you may know,
the four trade ministers, that is the trade ministers are our
NAFTA partners and the Chilean Finance Minister, met in Toronto
on June 7 to formally inaugurate the NAFTA accession talks. This
followed seven preparatory meetings between our working groups
for the negotiation, as wg’l as Canada’s, Mexico’s and Chile’s. We
all share a common mind that this accession is important and can
be done rapidly.

Chairman CyRANE What in your estimation will be the impact of
Chilean accession into a hemispheric free trade agreement with re-
gard to advancing U.S. and our neighbors’ interests, in contrast to
some of the subdivision that exists at least in South America right
now, MERCOSUR I am thinking of specifically? What significance
do you attach to this?

Ms. BARSHEFSKY. We think that it is very significant. Chile pro-
vides a potential bridge between the NAFTA partners and the
MERCOSUR partners. As we negotiate this arrangement with
Chile, Chile will also be negotiating with MERCOSUR. That pro-
vides some potential benefits.

In addition, as I have indicated, Chile’s accession demonstrates
that the United States is serious not only about hemisphere inte-
gration, but serious that the United States takes the lead in ensur-
ing that that process is to the benefit of open trade, of fair trade.

%hairman CrANE. We have heard testimony that at least implic-
itly tried to advance the argument that NAFTA in some way con-
tributed to the peso devaluation. Would you sketch for us briefly
the underlying causes of the peso crisis and, more importantly, why
it was not caused or made worse by our free trade agreement with
Mexico?

Ms. BARSHEFSKY. Mr. Chairman, I think the Treasury Depart-
ment could give you a much more accurate view of why the crisis
happened, and I do not feel as equipped in terms of macro-
economics to address that. But I can tell you what the NAFTA has
done in the wake of the crisis, that is that the NAFTA has provided
an underpinning to Mexican market openness with respect to Can-
ada and the United States.

When Mexico went through a similar peso crisis in 1982, it dra-
matically increased its tariffs, it nationalized its banks, it took over
a number of enterprises, and made a number of other protectionist
and market-distorting decisions. The NAFTA prevents that kind of
action being taken by Mexico, particularly in relation to U.S. ex-
ports and Canadian exports to Mexico.

The result that we see now is a Mexico that has tightened its fis-
cal policy, a Mexico that has continued the program of privatiza-
tion, rather than State control, and indeed accelerated its program
of privatization, a Mexico that has tried to shore up its short-term
debt through the facilities the United States and others have pro-
vided, a Mexico that has continued to implement the NAFTA, re-
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ducing tariffs and opening markets, and a Mexico that cannot turn
back the clock and become protectionist as it had in 1982.

NAFTA has never been a guarantor of Mexican economic per-
formance. If this crisis had happened and we did not have NAFTA,
our exports to Mexico would suffer, as would those of other coun-
tries, because of the reduced purchasing power of the average
Mexican. But NAFTA ensures that the free trade gains that we
have achieved are preserved, and it ensures that Mexico will re-
main on a market opening and market liberalization course.

Chairman CRANE. We will have testimony later that the chapter
19 dispute settlement procedure in the NAFTA should not be ex-
tended to Chile, and in my view the NAFTA panel process has been
largely successful and has worked fairly well to resolve trade dis-
putes between Canada and the United States. Can you address
some of the criticisms of chapter 19?

Ms. BARSHEFSKY. Yes, I can. Our view is that chapter 19 by and
large has worked very well and very smoothly, operating much as
it is intended to operate. There have been a few highly publicized
cases in regard to chapter 19 and some concerns raised, and there
is now a NAFTA working group that is looking at ways in which
to make chapter 19 more efficient and is also looking at questions
of ethical conflict on the part of panelists and how those kinds of
issues can be addressed more effectively.

But let me say a word about the importance of chapter 19 as we
look ahead into the hemisphere. The United States is no longer the
principal user of antidumping and countervailing duty measures.
The European Union takes such measures more frequently than
the United States. Mexico takes such measures more frequently
than the United States. Other Latin American countries are also
becoming more aggressive users of dumping and countervailing
laws, as indeed are some Asian countries.

The U.S. exporters need to be sure that, as we enter into these
agreements, they have an effective form for the redress of their
claims of nondumping or nonsubsidization. In addition, we need to
be sure that we are able to discipline other countries’ uses of dump-
ing and countervailing duty laws. Many other countries do not
have the legal tradition of due process and transparency that we
do in this country, and chapter 19 is very effective on both of those
scores.

Chairman CRANE. Thank you very much.

Mr. Gibbons.

Mr. GIBBONS. I am glad to hear you say the things you did about
chapter 19. I would only point out that one of the provisions of
chapter 19 was that we would sit down with the Canadians and ne-
gotiate a common set of antidumping and countervailing duty laws,
and that has never been successfully carried out. I do not want to
cast blame at anyone, but for a long time that attempt to get com-
mon antidumping and countervailing duty laws was postponed be-
cause of the World Trade Organization operation.

I think the time is now past when we have to hold our breath
about the World Trade Organization and we ought to go back and
very seriously try to work out a set of common agreements between
United States-Canada, United States-Mexico, United States-
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anybody else as to what are the commonly accepted countervailing
and antidumping duty laws.

It may be that in actual practice that has all been superseded
by the World Trade Organization, but I think we need to work on
that subject matter a little, and I would call that to your attention
and ask you all to put that on the agenda. Perhaps, Mr. Chairman,
we may Kave some oversight hearings a little later on on that par-
ticular provision.

I am pleased with the way chapter 19 has worked. I think it
broke the deadlock between the United States and Canada, and I
think it is a good plausible way to solve our international disputes.
I recognize its shortcomings, as well as its attributes.

You all are doing a good job down there, Madam Ambassador,
and just keep up the good work.

Ms. BARSHEFSKY. Thank you very much, Mr. Gibbons.

May I say in response to your comments that there is a trade
remedies working group in the NAFTA that is looking at issues of
antidumping law and countervailing duties, and we would be
pleased to keep you and the subcommittee informed of the progress
of that group.

Mr. GiBBONS. Thank you.

Chairman CRANE. Thank you.

Mr. Hancock.

Mr. HaNcock. No questions.

Chairman CRANE. Mr, Ramstad.

Mr. RamsTAD. Thank you, Mr. Chairman.

It is refreshing when we can work together in a bipartisan prag-
matic way on these important trade issues. I wish that could per-
meate some of the other issue areas before Congress.

Let me ask you this, Madam Ambassador: How can U.S. nego-
tiators, in your judgment, best ensure that intellectual property
rights are protected with Chile as a partner in NAFTA?

Ms. BARSHEFSKY. Mr. Ramstad, I have spent some considerable
time on intellectual property rights issues. This is an area of grave
importance to the United States because of the lead that the Unit-
ed States has in so many areas of high-technology and the creativ-
ity of so many of our difterent industries, including in the copyright
sector.

There are a couple of points to be made here in connection with
Chile’s accession. First of all, we think through NAFTA accession
we will see some improvement in Chilean intellectual property
rights laws, particularly in the pharmaceutical sector, that we have
long sought. For example, pipeline protection—as well as the
length of the patent term—these are areas that are critical under
the NAFTA and are clearly spelled out there.

In addition we have the Uruguay round TRIPs agreement com-
ing into force. That will set in some areas higher standards than
in the NAFTA, and we are going to have to look at that carefully
to ensure that we capture the full benefit of all of the agreements
that we have previously negotiated in this area.

In addition, Chile is itse%f making moves to upgrade its intellec-
tual property rights regime, and %et me give you one example.
Chile’s patent law does not protect new plant varieties. There is a
convention, the UPQOV, International Convention for the Protection
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of New Varieties of Plants, on this issue and Chile was not a mem-
ber, and this was of great concern to us. Chile in October 1994
passed a law that would engender this kind of protection of new
plant varieties. They submitted documentation to the UPOV Con-
vention, and in April of this year has learned that their law is ac-
ceptable and would provide the kinds of protections that are nec-
essary.

So through NAFTA accession, through looking at the Uruguay
round gains and through Chile’s own unilateral actions to upgrade
its intellectual property rights regime, we expect to see significant
improvement, and that is what we will strive for.

Mr. RAMSTAD. I appreciate that response, Madam Ambassador.
Perhaps my next question does not meet the germaneness test, but
I cannot resist asking if you could provide us a brief update on the
trade talks with Japan.

Ms. BARSHEFsSKY. I am delighted to do that. Our negotiators will
meet in Geneva tomorrow and Friday. The Japanese and we have
agreed there are no preconditions to these talks, that is to say all
issues are on the table. We have indicated to the Japanese that we
expect these talks to be fully substantive, we expect the Japanese
to come forward with meaningful proposals which they have failed
to do for the last 20 months.

We have also emphasized to Japan, as President Clinton did with
Prime Minister Murayama in Halifax at the G-7 summit, that our
course is set, that if there is not an acceptable agreement by June
28, we will impose 100 percent tariffs on Japanese luxury vehicles.
We do not relish the thought of doing that. We would prefer a ne-
gotiated solution. We believe it possible at this point that Japan
would prefer a negotiated solution. We will strive for that in Gene-
va next week.

Mr. RaMsTAD. Thank you, Mr. Chairman.

Chairman CRANE. Mr. Matsui.

Mr. MaTsulL. Thank you very much, Mr. Chairman.

I would like to thank Ambassador Barshefsky for her testimony
today, and obviously for all the work she is doing both on this issue
and certainly the issue with respect to Japan at this particular
time. We really appreciate your efforts there.

I just have two series of questions. One is in terms of the fast
trac{( issue. We understand the Chilean Government has indi-
cated—I believe this was in Toronto in early June—that they really
want fast track before they will be willing to conclude any agree-
ment. Is that confirmed by your office? Second, where does that
place the negotiations?

I am assuming that we are going to get fast track this year, but
obviously that 1s not necessarily correct. Where does that place
these discussions? Are they preliminary, very preliminary now? Are
we looking at the end of this year? I do not mean to set a date,
but just some idea.

Ms. BARSHEFSKY. Mr, Matsui, first of all, your understanding is
correct with respect to the Chilean view. We intend to commence
formal negotiations mid-July, at which point we will begin the
process of data collection and data exchange in a range of areas.
We have set up working groups. They will each have a schedule.
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The working groups are based on the various NAFTA chapters, as
well as on the supplemental agreements.

While we do not need fast track to start these negotiations, as
we did not have fast track for the Uruguay round, as well as for
the Israel agreement, there is no question but that we will require
fast track authority to complete these negotiations and to move for-
ward to expand the NAFTA and to retain our leadership in hemi-
spheric integration.

Mr. MATsSUL Thank you. I have one final area, and this is on a
sector issue and it deals with California wine or wine in the United
States, as you put it, to be less parochial. During the NAFTA de-
bate, that 1ssue did come up, because the phaseout of the tariff in
Mexico was 10 years, and for Chilean wine it is 3 years. Many of
us who strongly supported NAFTA, with obviously the cooperation
of the administration, decided that we wanted that issue to be put
aside, and so in good faith all of us put this issue aside, much to
the concern, obviously, of the wine industry, both in Texas, Califor-
nia, and throughout the United States.

This issue now has become very critical, given the fact that Chil-
ean wine has come into the United States at a very high rate. We
all agree that free trade is very important, but we do not want to
protect barriers against our wine going out into Mexico, Chile, and
these other countries. I understand your office, you, and Ambas-
sador Kantor are working very diligently in trying to find some
way to open this issue up, and I understand B;e Mexicans have
been the problem. They do not want to open up NAFTA.

But I have to say that unless this issue is dealt with, there are
going to be a lot of Members, in California particularly, who will
be very unhappy, no matter how the agreement is crafted, and no
matter how important this is to the United States, Mexico, Canada,
and all the Western Hemisphere countries.

I am not speaking to you as much as I am trying to send a signal
to the Mexicans and also to the Chileans that this issue really
needs to be resolved in a satisfactory way, so that everybody can
claim a victory. If it is not, I am afraid it could create a substantial
problem for many of us who, although do not want to be seen as
protecting a sector, feel that equity must be done, particularly in
this area, since we did forego our efforts in 1993.

Ms. BARSHEFSKY. Mr. Matsui, let me say that your comments are
well taken and your attitude is well taken. This is a sector where
there is plainly a lack of balance and a lack of equity. There is a
problem with respect to the Mexican market, that is that Chilean
wine will enter the Mexican market beginning in 1996 duty free.
U.S. exports into Mexico of wine will not achieve duty-free treat-
ment until the year 2003, and our 1996 duties will be 16 percent.
This is an unacceptable situation. It is an inequitable situation.

We also have a question about the relative tariffs between the
United States and Chile, which is to say that the United States
tends to have lower tariffs with respect to wine imports than Chile
with respect to wine imports. That is also not an acceptable situa-
tion.

We will work very hard on this issue, not only because we do on
all sectoral issues, but because this is also an nequitable and un-
justifiable situation from the point of view of the United States. I
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believe that the Chileans understand the importance of this issue
to us. I believe Mexico is beginning to understand the importance
of this issue to us and to the smooth functioning of the NAFTA,
and we will be working with them on this issue and with you and
other Members of the California delegation on this issue.

Mr. MaTsul. Thank you very much.

Ms. BARSHEFSKY. Thank you.

Chairman CRANE. Mr. Zimmer.

Mr. ZIMMER. Thank you, Mr. Chairman.

Madam Ambassador, we will have testimony from business
groups later today that NAFTA accession negotiations for Chile
should not be a lengthy process because of Chile’s relatively open
market and the fact that NAFTA is already up and running. How
long does the administration estimate negotiations will take?

Ms. BARSHEFsSKY. I think it is difficult to give you an estimate,
Mr. Zimmer. When the United States entered free trade negotia-
tions with Israel, an economy even smaller than Chile’s, a popu-
lation much smaller than Chile’s, one would have thought this
would have been a negotiation that could have been concluded in
a matter of months. There was also uniform political support for
the negotiation.

The negotiation of the U.S-Israel agreement, which was all of
about 16 pages long in contrast to the NAFTA, took well over a
year to conclude. It is very difficult to put a timeframe on these ne-
gotiations. Obviously, we and Chile, Canada and Mexico would like
to proceed as quickly as possible, and obviously fast track will play
a role in this.

Let me say, though, that there are a number of issues we will
have to address with respect to Chile. You are right that Chile does
have generally an open economy, but it does retain an 1l-percent
stat{i;‘: tariff across the board that is four times the average U.S.
tariff.

There are sanitary and phytosanitary issues that arise, intellec-
tual property rights issues that arise, there are issues with respect
to potential subsidy practices by the Chilean Government, there
are also issues with respect to their procurement regime, their fi-
nancial services regime, investment regime, and market access
more generally.

So there is a lot of ground that we will have to cover. We are
very optimistic, and there is no question that the Chilean economy
at this juncture is far more open than the Mexican economy was
when we began NAFTA discussions, but there is still a lot of work
to be done.

Mr. ZIMMER. You alluded to fast track. In your opinion, how far
can trade negotiations with Chile progress without fast track nego-
tiating authority in place?

Ms. BARSHEFSKY, That is perhaps a question best directed to the
Chileans, in the sense that from the U.S. point of view we would
wish to go as far as possible to conclude an agreement. But I sus-
pect from the Chilean point of view that there will be great reluc-
tance to enter into sensitive areas, to the extent Chile does not
have the confidence that an agreement, once negotiated, will not be
renegotiated.
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Mr. ZiMMmER. Has the lack of fast track negotiating authority
hampered the U.S. efforts to achieve a Free Trade Area of the
Americas agreement by the year 20057

Ms. BARSHEFSKY. It has not at this juncture, but we are in the
process now of preparing for our Denver trade ministerial, which
will be the first ministerial under the Miami Declaration for a Free
Trade Area of the Americas by the year 2005. That ministerial is
next week. We will be forming working groups and setting out the
analytical base for hemispheric-wide negotiations on very short
order. Not having fast track will be an impediment to resolutions,
but not this year.

Mr. ZIMMER. Are there areas where the USTR can negotiate that
do not require fast track authority in order to implement the re-
sults?

Ms. BARSHEFSKY. To answer your question most accurately, I
would have to go through every area. There are areas in any trade
agreement that do not require changes to U.S. laws in any respect
and, therefore, arguably that would not require fast track. But
overall, as we look at these trade agreements, we see a hefty com-
ponent on market access which tends to be tariff related issues
which must have a statutory mandate and require statutory
change.

In addition, as we look at even a rules-based regime, whether it
is with regard to procurement or investment or other areas, we
often see the need to change or slightly amend U.S. law, and even
technical changes will require legislative authority.

Mr. ZiMmMER. Thank you.

Ms. BARSHEFSKY. Thank you.

Mr. ZMMER. Thank you, Mr. Chairman. I yield back.

Chairman CRANE. Mr. Coyne.

Mr. CoYNE. No questions, Mr. Chairman.

Chairman CRANE. Ms. Dunn.

Ms. DUNN. Thank you, Mr. Chairman.

Ambassador, I wonder if you would respond to some comments
that were made by one of the members of the congressional panel
earlier that concern me regarding stability of Chile. There was ref-
erence made to the current problems between the military and the
government, and I wonder if you would take a broad approach to
this, for example, letting us know the current state of their econ-
omy, their fiscal situation, their savings rate and that sort of thing,
because I would like to know in your mind what we are dealing
with in terms of stability of this nation.

Ms. BARSHEFSKY. I would be pleased to do that, because I dis-
agree with the comments made this morning. Chile has very sub-
stantial market-based economic reforms. It has been the pioneer of
a market-based system in Latin America going back 25 years ago.
This is not a recent phenomenon with Chile. This goes back many,
many years, well ahead of its time.

Chile went through a peso-type crisis of the kind Mexico is going
through now in 1982, and from that Chile learned many, many les-
sons, and let me indicate what those were. First of all, since that
time, Chile has moved to a competitive exchange rate policy pre-
mised on a basket of currencies. There are many who believe that
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had that been the Mexican policy, there would not have been a
peso crisis.

Chile coupled that move with impressive management of its
central government’s budget. We now have in Chile a budget sur-
plus 8 years in the running. I wish the United States were in that
position. Chile has an outstanding domestic savings rate far in ex-
cess of the United States, an extraordinarily high investment rate,
and much of this investment is long-term investment, not short-
term speculative investment. Chile’s reliance on foreign capital be-
cause of these policies has been dramatically reduced, and its mon-
etary policies generally have been designed to dampen inflation,
which the Chilean Government has done very, very well.

Chile is the first country in Latin America, including Mexico, to
be given an investment grade rating by the international financial
community. Its currency is appreciating against the dollar. It has,
as I said, a budget surplus. Its financial system is quite strong,
very profitable, and Chile is known to have tﬂe best banking super-
visory regime in Latin America.

So this is an economy that has been on the move for many, many
years. This is not a recent phenomenon. What we see because of
sound fiscal and monetary management is an economy that the
Davos Forum rates as extraordinarily impressive.

Ms. DUNN. Thank you very much.

I want to pick up on a theme that I heard from other members
of our panel, and that is the fast track negotiations. How flexible
is the administration as to what is going to be included in fast
track? We have talked about environmental issues, labor issues,
and so forth. I would like to know what the chances are of negotiat-
ing fast track, because I believe that predictability will assist us in
finally making this deal.

Ms. BARSHEFSKY. Ambassador Kantor testified extensively before
the committee on this issue, and as he indicated, and we have spo-
ken with Mr. Crane and others on the committee, the administra-
tion seeks to work in a bipartisan fashion with Congress to fashion
a fast track that suits all of our purposes.

Trade has long been a bipartisan issue. I believe that there is a
greater appreciation throughout the Congress now than ever before
at the importance of U.S. leadership with respect to market open-
ing and the importance that the U.S. economic health attaches to
global growth and access to foreign markets. Fast track is what
helps to assure that that will happen.

It has been our consistent position that the NAFTA is not only
the NAFTA, but also is its supplemental agreements on labor and
the environment. The Chilean Government has indicated a willing-
ness to enter into the supplemental arrangements, because bear in
mind that much of these arrangements have to deal with coopera-
tive efforts among the three countries and coordination among the
three countries, which is very, very important on these issues be-
cause they are trade related and do impact ultimately the fairness
of these trade agreements.

In addition, it has been our consistent position that no adminis-
tration should have its hands tied with respect to what it can and
cannot negotiate when one goes into a negotiation. Circumstances
change and economics change. It is critical that any administration



32

always be in the position to bring home the best, the most com-
prehensive series of agreements possible, handling whatever the is-
sues may be that arise, whether competition policy, bribery, or any
other of these very important trade related issues, as well as trade
related environmental and labor issues.

We are also in a position in our own hemisphere where all 34 na-
tions have stressed the importance of labor and environmental is-
sues as we proceed to construct the Free Trade Area of the Ameri-
cas. It would be ironic if it was the United States that did not rec-
ognize the importance of these issues and that did not attempt to
work with the hemisphere in a cooperative way to move forward
on these issues as a free trade area formed.

So for all of these reasons, we would hope to have strong biparti-
san support. We want to work with the subcommittee and Mem-
bers of Congress to fashion a fast track remedy. There is no ques-
tion, it is important to U.S. leadership to have this fast track proce-
dural device, and there is also no question that it is equally
important for all of us to retain flexibility to ensure that our broad
economic interests can be served in these agreements.

Ms. DUNN. Finally, Madam Ambassador, I would like to ask you
about one of the comments you made having to do with Chile’s in-
terest in MERCOSUR and in dealing with those nations. You said
that you believe there could be potential benefits. Are you sa 'n%
then that that will not be a conflict to Chile’s accession to NAFyll‘A.

Ms. BARsSHEFSKY. I do not think there will be any conflict be-
cause Chile’s accession to the NAFTA will depend upon its ability
to adhere to NAFTA rules and disciplines. Those will not be
changed in any way because Chile is also in discussions with
MERCOSUR. But we do think that Chile provides a very important
psychological link, if you will, between NAFTA and MERCOSUR
potentially, and also that this allows the NAFTA partners and the
MERCOSUR partners, and perhaps ourselves, to achieve some
linkages between these trade agreements which at the end of the
day will be the single most important factor in achieving hemi-
spheric integration.

There is no question that if NAFTA and MERCOSUR cannot get
together in some productive way at the end of the day, this hemi-
sphere will not be fully integrated, the rules of trade will not be
uniform, market access will not be expanded in the way that it
should. So Chile helps provide this kind of early link and we would
look forward to ultimately NAFTA and MERCOSUR joint involve-
ment as we move forward with respect to the Free Trade Area of
the Americas.

Can I also say, with respect to your fast track questions and also
with respect to this last question, that this hemisphere has the
most active free trade history of any hemispheric region in the
world, and this hemisphere will not wait for the United States as
it integrates.

The 1ssue is not will the hemisphere form subregional groupings.
There are five major subregional groupings covering virtually all
countries in the hemisphere, of which NAFTA is only one. The
issue is will the rules of integration be direct and influenced heav-
ily by the United States. It is critical that those rules be influenced
heavily by the United States. It is critical that we exert leadership
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to ensure the levelest playingfield for our exporters and for our eco-
nomic growth.

Ms. DUNN. Thank you. I yield back.

Chairman CRANE. Mr. Payne.

Mr. PAYNE. Thank you very much, Mr. Chairman.

Thank you very much, Madam Ambassador, and all the staff of
the USTR for the good work that you do not only on this issue, but
many others.

You mentioned in your testimony that Chile was the bridge be-
tween the United States and South America and that this gave us
an opportunity to help ensure that that bridge was a good one, and
I think that is exactly right. I think we cannot help but be im-
pressed by what has gone on in Chile in terms of the economic and
societal successes in that country.

You talked about the process and the fact that next month the
USTR will lead an interagency task force or a negotiating team
that will begin negotiating the accession of Chile to the NAFTA. I
want to add my voice to others who have said that intellectual
property rights certainly should be at the very top of the list of the
issues that need attention in that negotiation.

You also, I think, recited a whole list of issues to Representative
Zimmer as you spoke to him, all of which are important. One which
I did not hear was the foreign direct investment, the impediments
that now exist to foreign direct investment such as the 1-year limi-
tation on capital repatriation, and certainly that is another issue
that will need attention.

I think, though, with the team that has been put together or is
being put together to negotiate, the experience of the team, that
this is an opportunity to not only conclude successfully Chilean ac-
cession, but it well could be the model for future accessions to the
NAFTA, and I think this is an opportunity for us to certainly get
it right and to help ourselves in the future.

I had one specific issue having to do with NAFTA which may
have some implications as it relates to Chile’s accession that I
would like to inquire about. For the past 2 years, the U.S. tire pro-
ducers have been seeking the elimination of some unfair trade bar-
riers that exist to U.S. made tires. Since the implementation of
NAFTA, there have been requirements that are at odds with
NAFTA, at odds with the requirements that existed before NAFTA
in Mexico, and these are things like unreasonable labeling and cer-
tification requirements.

I know you and USTR have been working on this issue and you
are aware of how much the industry has done to try to enter the
Mexican tire market. My question is, if you could just give us a
brief update on where this currently stands, and particularly what
did we learn from this and other processes like this that may have
some implications as it relates to Chile’s accession to the NAFTA.

Ms. BARSHEFSKY. Let me answer the second part of your ques-
tion first. The answer to the second part of the question—and I
think this was a sentiment expressed perhaps by Mr. Thomas and
others—is you have to get it right the first time. It is very hard,
if you do not have it right the first time, to go back and to fix what
was not fixed the first time.
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For that reason, we have undertaken with respect to the Chilean
accession an extraordinary amount of preparatory work relative to
the size of the economy to attempt to get it right the first time, to
avoid some of the problems that we have had with respect to the
NAFTA.

You will recall that when we took office, when this administra-
tion took office, the NAFTA was already concluded. It had already
been signed. While we had attempted in some areas to reopen the
agreement, we were unable to do that because there had already
been presidential signoff before Mr. Clinton took office. What we
hope to be able to do is not repeat that situation as we look toward
Chilean accession and as we look toward the creation of the Free
Trade Area of the Americas.

With respect to the tire issue, you are right, we have been work-
ing on this issue for some time now. We have talked to members
of our domestic industry about this to try and formulate an effec-
tive strategy. There are two principal problems. The first has to do
with the Mexican requirements that tire labeling be in Spanish. No
country in the world requires this. The standard is English, not
Spanish.

I have potentially a little bit of good news to report on that,
which is that we understand that Mexico will put out for public
comment the ability to label tires in Spanish, not by changing the
molds of the tires, which is a problem for our industry, but by
affixing a label, a gummed label to the tires which would be accept-
able to our industry. We are trying to determine now when will
this proposed rule change be published, how much time will be
open for comment, and so on and so forth. But we may be seeing
some movement there.

The second issue in which we have not seen any movement yet
has to do with third-party certification requirements in terms of
safety standards and so on. In the United States, companies self-
certify conformity with U.S. regulations, and this is a common
practice in other markets. But in Mexico, certification is com-
plicated by the fact that Mexican law requires these certifications
be conducted by a Mexican testing laboratory, and the Mexican lab-
oratory that is accredited to test is currently controlled by competi-
tive manufacturers of tires. Well, this is an unacceptable situation.

We have made several proposals to the Mexicans on this issue
which we coordinated with our industry. We have asked for re-
sponses in writing from the Mexican Government. We have yet to
receive written responses. But we are pursuing that and then we
will be working with the industry, and we will be pleased to work
with you on what our next steps are.

Mr. PayNE. Thank you very much.

Thank you, Mr. Chairman.

Chairman CRANE. Thank you, Ambassador Barshefsky. We look
forward to working with you and Ambassador Kantor as we con-
summate the negotiations with Chile to bring them into the free
trade agreement.

Ms. BARSHEFSKY. Thank you, Mr. Chairman.

Chairman CRANE. With that, the subcommittee will stand in re-
cess until 2 p.m.
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[Whereupon, at 11:55 a.m., the subcommittee recessed, to recon-
vene at 2 p.m., the same day.]

Chairman CRANE. The subcommittee, I am sad to say, is recon-
vening very belatedly and we do not, in the subcommittee, control
the action on the floor, but I understand Mr. Liebenow has to leave
in about 5 minutes. So we will proceed with you, first, Mr.
Liebenow, and I understand that you have a plane connection and
so you have to depart the subcommittee. But you may proceed.

STATEMENT OF LARRY A. LIEBENOW, PRESIDENT, QUAKER
FABRIC CORP., ON BEHALF OF THE U.S. CHAMBER OF
COMMERCE, AND THE ASSOCIATION OF AMERICAN
CHAMBERS OF COMMERCE IN LATIN AMERICA

Mr. LIEBENOW. Thank you, Mr. Chairman. Actually, that is ver
kind. I did manage to change the flight to slightly later on, so I will
be here a little bit longer.

Mr. Chairman, and the other members of the subcommittee, I am
Larry Liebenow, president of Quaker Fabric Corp., Fall River,
Mass. Quaker is a publicly owned textile manufacturer specializin
in upholstery fabrics for the United States as well as internationa
markets. With nearly 1,800 employees, Quaker Fabric has been
able to double its sales since 1990, in great part due to its develop-
ment of export markets, especially in Mexico and Latin America.

I am pleased to present this testimony in support of Chile’s ac-
cession to the North American Free Trade Agreement on behalf of
both the U.S. Chamber of Commerce where I serve as chairman of
the Western Hemisphere Task Force, as well as on behalf of the
AACCLA, Association of the American Chambers of Commerce in
Latin America.

Both the U.S. Chamber of Commerce and AACCLA strongly sup-
port Chile’s rapid accession to the core commercial principles in the
NAFTA. In the fall of 1992, the chambers’ board of directors called
for both congressional approval of the completed NAFTA and ex-
pansion of free trade to the entire hemisphere.

This commitment was reaffirmed last year when the creation of
a Free Trade Area of the Americas beginning with Chile’s prompt
accession to the NAFTA was voted a priority issue by the U.S.
Chambers membership.

Therefore, we are pleased that U.S. Trade Representative Mi-
chael Kantor has initiated negotiations with Chile, and we urge the
administration and this Congress to bring these negotiations to a
swift and successful conclusion.

Chile is one of the most dynamic South American markets for
U.S. exports and most widely acknowledged model for economic re-
form for emerging markets around the world.

NAFTA has been a winning proposition for the three original
partners. It has provided stability to Mexico in a time of crisis and
opened new markets for American, Canadian, and Mexican firms.
Expansion of this agreement to the rest of the hemisphere would
grant U.S. firms seeking opportunities in Latin America new access
to a rapidly expanding marketplace that likes to buy American
goods and services.

Furthermore, Chile’s accession would recognize that nation’s
commitment to free market economics, sending a signal of affirma-
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tion to the rest of the hemisphere. It would also help U.S. exporters
knock down remaining barriers to the Chilean market.

By further opening the Chilean market, the United States can
solidify its position as Chile’s leading trading partner. Between
1987 and 1993, U.S. exports to Chile grew more than 200 percent
due to unilateral market opening moves by the Chilean Govern-
ment. The negotiation and accession agreement would lock in ac-
cess to the Chilean market. This, in turn, would help maintain the
steady rise in U.S. exports and create jobs here at home.

Expanding NAFTA to Chile is also an important step toward cre-
ating a Western Hemisphere in which duties, subsidies, and non-
taritf barriers are eliminated and goods and services flow freely.
Wealth and jobs will be created while also making participating na-
tions more competitive in the global economy.

Indeed, adding Chile to the NAFTA is needed to ensure that the
eventual Free Trade Area of the Americas is based on the highest
possible standards. For example, in the area of telecommunications
services, Chile currently offers the most open and competitive envi-
ronment in the region, even allowing full access to its basic telecom
or its domestic long-distance market.

As part of the move toward market economies in the region,
countries are not only acceding to the GATT/WTO but also initiat-
ing ambitious free trade negotiations with their neighbors. Includ-
ing the NAFTA, over 23 recent bilateral and regional trade agree-
ments have been negotiated among the nations 1n this hemispﬁfare.

Chile has negotiated deals with Mexico, Colombia, and Ven-
ezuela; association negotiations with MERCOSUR, the common
market comprised of Argentina, Brazil, Paraguay, and Uruguay,
are currently under way.

Recognizing the move toward free trade across the globe, the 34
democratically elected leaders of this hemisphere who gathered for
the December Summit of the Americas agreed to form a Free Trade
Area of the Americas by the year 2005. In preparation for this his-
toric gathering, the U.S. Chamber of Commerce, AACCLA, and the
Council of the Americas summarized the views of the private sector
in this hemisphere in our Agenda for the Americas white paper.
This document called for a hemisphere-wide agreement based on
the core commercial principles of the NAFTA as a minimum for fu-
ture obligations. We were pleased that the hemisphere’s leaders
chose to incorporate many of our recommendations into the sum-
mit’s declaration.

In order to further the process of hemispheric integration and an-
ticipation, the first post-Summit of the Americas meeting of the
hemisphere’s trade ministers scheduled for later this month in
Denver, the same three organizations mentioned above collaborated
to compile a list of next-step recommendations to guide the min-
isters which I have attached to my written statement.

Mr. Chairman, we believe that Chile’s accession is a crucial first
step toward advancing the Summit of the Americas commitment.
This point cannot be emphasized enough—we must move quickly
with Chile as a first step toward expanding NAFTA across the re-

on.
While the United States is surely the market to which the entire
world seeks preferential access, no one should falsely assume that
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the rest of the hemisphere will put integration on hold until the
United States is ready to move forward.

If we fail to engage the rest of the region, we will risk ending
up with a fragmented patchwork of trade rules across the hemi-
sphere which could limit access to those markets for U.S. business.

The experience of my own company, a mid-sized New England
textile mill, is representative of what opening trade in the hemi-
sphere can mean. Quaker Fabric is committed to maintaining its
high rate of growth and providing additional employment in south-
eastern Massachusetts. It is clear to us that this objective can only
be achieved by embracing opportunities to sell our products around
the world.

Now we are making that effort in our product development,
sales, and distribution systems and by making the necessary in-
vestments in our manufacturing facilities. We have demonstrated
we can do it, because while we have been doubling sales, we have
also increased exports to 20 percent of our total sales from virtually
nothing 5 years ago.

All we ask from our government is its help in eliminating market
barriers to our products and, in particular, the markets of Latin
America.

We do not, however, want to see our government link the reduc-
tion of trade barriers to other noncommercial issues. The United
States has rightly sought to cooperate with other countries in pro-
moting respect for worker rights and strengthening environmental
protection.

However, both AACCLA and the U.S. Chamber of Commerce
steadfastly oppose the use of trade negotiations and trade sanctions
to achieve international labor and environmental objectives. We be-
lieve that this approach could become a nontariff barrier to trade
within North America, particularly with respect to Chile or other
nations in this hemisphere with whom we do not share a common
border, as we do with Canada and Mexico.

Therefore, we strongly recommend that any labor or environ-
mental discussions with Chile be conducted on a separate track.
Any eventual agreements between our nations in these areas must
not. contemplate the use of trade sanctions for their enforcement.
So while we strongly support the approval of broad, fast track au-
thority for the President, this authority should be limited to com-
merce.

We would be forced to oppose any formulation of fast track nego-
tiations authority that contains linkage between trade, labor, and
environment as we did last summer.

Mr. Chairman, the U.S. Chamber of Commerce and the Associa-
tion of the American Chambers of Commerce in Latin America ap-
preciate the opportunity to share our views on this important objec-
tive. We look forward to working with the Ways and Means Com-
mittee, the Congress, and the administration to quickly negotiate
and implement an agreement to add Chile to the NAFTA.

I will be happy to answer any questions that you may have.
Thank you.

[The prepared statement and attachment follow:]
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STATEMENT OF LARRY A. LIEBENOW
PRESIDENT, QUAKER FABRIC CORP.
ON BEHALF OF THE U.S. CHAMBER OF COMMERCE
AND THE
ASSOCIATION OF AMERICAN CHAMBERS OF COMMERCE
IN LATIN AMERICA

June 21, 1995

_Mr. Chairman and members of the subcommittee, I am Larry Liebenow, President of
Quaker Fabric Corporation in Fall River, Massachusetts. Quaker Fabric is a publicly owned
fabric manufacturer specializing in upholstery fabrics for the United States as well as
international markets. With nearly 1,800 employees, Quaker Fabric has been able to double
its sales since 1990, in great part due to its development of export markets, especially in
Mexico and Latin America.

I am pleased to present this testimony in support of Chile’s accession to the North
American Free Trade Agreement (NAFTA) on behalf of both the U.S. Chamber of
Commerce, where I serve as Chairman of the Western Hemisphere Task Force, as well as on
behalf of the Association of American Chambers of Commerce in Latin America.

The U.S. Chamber of Commerce is the world’s largest voluntary business federation,
representing 215,000 businesses, 3,000 local and state chambers of commerce, 1,200 trade
and professional associations, and 72 American Chambers of Commerce abroad.

The Association of American Chambers of Commerce in Latin America (AACCLA)
represents the 22 American Chambers of Commerce in Latin America and the Caribbean.
AACCLA’s member AmChams represent over 16,500 corporations active in the region,
making the association the leading voice for American business operating in the region.

Both the U.S. Chamber of Commerce and AACCLA strongly support Chile’s rapid
accession to the core commercial principles of the NAFTA. The U.S. Chamber’s support
for negotiations with Chile dates back to the fall of 1992, when our Board of Directors called
for both Congressional approval of the completed NAFTA and expansion of free trade to the
entire hemisphere. More recently, creation of a Free Trade Area of the Americas, beginning
with Chile's prompt accession to the NAFTA, was voted a priority issue by the U.S.
Chamber’s membership for the 1995-1996 National Business Agenda.

We are pleased that United States Trade Representative Ambassador Michael Kantor
initiated formal negotiations with Chile on June 7, 1995. We urge the Administration and
this Congress to closely collaborate to ensure that these negotiations are brought to a swift
and successful conclusion.

NAFTA ACCESSION AND CHILE

Chile is one of the most dynamic South American markets for U.S. exports and the
most widely acknowledged model of economic reform for emerging markets around the
world. NAFTA has been a winning proposition for the three original partners. It has
provided stability to Mexico in a time of crisis; it has opened new markets for American,
Canadian and Mexican firms looking to expand their market share. Expansion of this
agreement to the rest of the Hemisphere would grant companies across the region, especially
U.S. firms already seeking opportunities in Latin America, new access to a rapidly
expanding marketplace that has historically been predisposed to buy American goods and
services.



39

As a first step toward the creation of a Free Trade Agreement of the Americas,
Chile’s accession would recognize that nation’s commitment to free market economics, while
at the same time help U.S. exporters knock down the final barriers in reaching the Chilean
market. Elimination of tariffs, improvements in intellectual property rights protection and
the elimination of some remaining investment barriers would present substantial new
opportunities for American firms of all sizes.

By further opening the Chilean market, the United States can solidify its position as
Chile’s leading trading partner. Between 1987 and 1993, U.S. exports to Chile grew more
than 200%, largely due to unilateral moves by the Chilean government to open its economy.
Now, the negotiation of an accession agreement would lock into place access to the Chilean
market, thus helping to maintain the steady rise in U.S. exports, which creates jobs here at
home.

NAFTA's disciplines cover all aspects of trade and investment, from agriculture to
standards to national treatment. Expanding NAFTA to Chile is an important step toward
creating a Western Hemisphere in which duties, subsidies and non-tariff barriers are
eliminated, and goods and services flow freely from one nation to another. By creating such
an environment, wealth and jobs will be created across the region, while also making
participating nations more competitive in the global economy.

Chile is Latin America’s most open economy. By "locking in" Chile’s favorable
rules in a trade agreement, we will be paving the way for future free trade agreements
benchmarked on NAFTA's already high standards. Indeed, adding Chile to the NAFTA is
the single concrete step needed to ensure that an eventual Free Trade Area of the Americas is
based on the highest possible standards. For example, in the area of telecommunications
services, Chile currently offers the most open and competitive environment in the region,
even allowing full access to its basic telecom (domestic long distance) market.

EXPANDING NAFTA TO THE REST OF THE HEMISPHERE

Over the last decade, nation after nation within Latin America has implemented
market-based economic reforms that have opened once virtually closed economies to U.S.
goods and services providers of all sizes.

As a result, the potential for expanded U.S. trade and investment throughout the
Western Hemisphere is enormous, despite the short-term effects of the Mexican peso crisis
on currency and financial markets. By 1994, trade between the United States and Latin
America exceeded $125 billion and had grown 46% over the previous four years. The 340
million consumers and $1.3 trillion GDP of the Latin American region offer enormous
opportunities for U.S. exports of goods and services. In gauging this potential, the
Department of Commerce has estimated that by 2010, U.S. exports to Latin America will
exceed our exports to Europe and Japan combined.

As part of this move toward market economies, countries in the region have realized
the benefits of fair and open trade by acceding to the GATT/WTO and initiating negotiations
to reduce trade barriers with their neighbors in order to spur economic growth. Including
the NAFTA, over 23 recent bilateral and regional trade agreements have been negotiated
among the nations in this hemisphere. Chile has been no exception; to date, it has negotiated
deals with Mexico, Colombia, and Venezuela, while association negotiations with Mercosur
(the common market comprised of Argentina, Brazil, Paraguay and Uruguay) are currently
underway.

The nations of Latin America strongly supported President Bush’s call in 1991 for a
free trade zone stretching from Alaska to Argentina. Nearly every nation in the region
strongly supported the North American Free Trade Agreement, which they view as the first
step toward eliminating trade barriers across the entire hemisphere.

At last December’s Summit of the Americas, the 34 democratically elected leaders of
this hemisphere built on the successful implementation of NAFTA and the WTO by agreeing
to form a Free Trade Area of the Americas by 2005. Furthermore, they agreed to make
substantial progress toward this goal by the year 2000. While this is admittedly an ambitious
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goal, it is certainly not an impossible one. However, in order to accomplish it, the United
States cannot afford to hesitate to make concrete progress toward establishing a hemisphere-
wide free trade area, as mandated in the Summit Declaration.

Last year, in preparation for the Summit of Americas, our organizations gathered the
views of the private sector in this hemisphere to produce the "Agenda for the Americas,”
co-authored by the U.S. Chamber of Commerce, AACCLA and the Council of the Americas,
The document called for a hemisphere-wide agreement based on the core commercial
principles of the NAFTA as a minimum for future obligations in each of the 13 areas
outlined for free trade negotiations in the Summit of the Americas declaration.

‘We were pleased that the hemisphere’s leaders chose to incorporate many of our
recommendations into the Summit’s declaration. We were especially pleased that they agreed
to "maximize market openness through high levels of discipline” in 13 areas, all of which are
the basic disciplines included in the NAFTA agreement: tariff and non-tariff barriers
affecting trade in goods and services; investment; intellectual property; dispute resolution;
agriculture; subsidies; technical barriers to trade (standards); rules of origin; safeguards; anti-
dumping and countervailing duties; sanitary and phytosanitary standards and procedures;
dispute resolution and competition policy.

In order to further contribute to the process of hemispheric integration and in
anticipation of the first post-Summit of the Americas meeting of the Hemisphere's Trade
Ministers scheduled June 29-30 in Denver, Colorado, the same three organizations mentioned
above collaborated to compile a list of "next step” recommendations to guide the ministers. I
have attached these most recent recommendations to this testimony so that they can also
provide guidance to this subcommittee.

Mr. Chairman, we believe that Chile’s accession is a crucial first step toward
advancing the Summit of the Americas commitment. By adding a fourth partner to NAFTA,
we can send a signal of our willingness to create a Hemisphere where goods, services, and
investments flow without unnecessary impediments. This point cannot be emphasized
enough--we must move quickly with Chile as a first step toward expanding NAFTA across
the region and sustaining momentum for free trade in the region.

In order to avoid being left behind as the rest of the region seeks to integrate, the
United States must move in a swift and decisive manner. While the United States is, without
a doubt, the market to which the entire world seeks preferential access, no one should
falsely assume that the rest of the hemisphere will put integration "on hold" until the United
States is ready to move forward. If we fail to engage the rest of the region in a plan to
implement the Summit of the Americas declaration, we will risk ending up with a fragmented
patchwork of trade rules across the Hemisphere, which could make NAFTA expansion even
more difficult and limit access to those markets for U.S. businesses.

CHILE ENJOYS BROAD-BASED SUPPORT

Chile’s NAFTA accession negotiations - and the subsequent approval by the U.S.
Congress -- need not be a contentious or lengthy process. Chile’s relatively open economy
leaves few obstacles for United States negotiators. Chile’s progress in becoming an
internationally competitive economy is often held up as a model for development and growth
across the political spectrum in the United States.

For all of the above reasons, we urge the U.S. government to quickly move forward
to initiate and complete negotiations for Chile’s accession to the NAFTA.

QUAKER FABRIC AND LATIN AMERICA

The experience of my own company, a mid-sized New England textile mill, is
representative of what opening trade in the hemisphere can mean. Quaker Fabric is
committed to maintaining its high rate of growth and providing additional empioyment in
Southeastern Massachusetts. It is clear to us that this objective can only be achieved by
embracing those opportunities that exist to sell our products around the world. We are
making that effort in our product development, sales and distribution systems, and by making
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the necessary investments in our manufacturing facilities. We have demonstrated that we can
do it because, as we have doubled total sales, we have also increased exports as a percentage
of total sales to 20 percent in 1994 from virtually nothing five years ago. All we ask from
our government is its help in eliminating market barriers to our products and, in particular,
the markets of Latin America. Your help, in turn, will enable us to continue growing and
providing additional employment in a region of our country which very much needs it.

THE NAFTA SIDE AGREEMENTS

The United States has rightly sought to cooperate with other countries in promoting
respect for worker rights and strengthening environmental protection. However, both
AACCLA and the U.S. Chamber of Commerce steadfastly oppose the use of trade
negotiations and trade sanctions to achieve international labor and environmental objectives.
Although the final NAFTA side agreements were an improvement over the original Clinton
Administration proposals, we continue to believe that this approach could become a non-tariff
barrier to trade within North America. We especially question the wisdom of extending this
approach to Chile or other nations in the hemisphere with whom we do not share a common
border, as we do with Canada and Mexico.

Making trade cooperation contingent upon reaching agreement on complex labor and
environmental issues would create a climate of uncertainty for business and would delay or
otherwise jeopardize our ability to achieve vital market-opening agreements with other
nations. Furthermore, linking labor and environment to trade makes it more difficuit and
more time-consuming to achieve labor or environmental cooperation than would be possible
through separate negotiations.

We therefore recommend that any labor or environmental discussions with Chile be
conducted on a separate track and that any eventual agreements between our nations in these
areas not contemplate the use of trade sanctions for their enforcement.

FAST TRACK

Fast-track authority is essential if the United States is to pursue international trade
agreements. It was critical 'to the implementation of the NAFTA and the GATT Uruguay
Round Agreement. And it will be critical to the successful conclusion of our negotiations
with Chile. While we strongly support the approval of broad fast track authority for the
President, this authority should be limited to commerce and not also require the resolution of
non-commercial issues. As we did last summer, we would be forced to oppose any
formulation of fast track negotiation authority that contains such linkages.

CONCLUSION

Mr. Chairman, we appreciate the opportunity to share the views of the U.S. Chamber
of Commerce and the Association of American Chambers of Commerce in Latin America on
this important objective. We look forward to working with this Subcommittee, the Congress
and the Administration to quickly negotiate and impl t an agr to add Chile to the
NAFTA. I look forward to the opportunity to answer any questions.
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Attachment

Private Sector Recommendations for the
First Summit of the Americas Trade Ministerial
June 29-30, 1995
Denver, Colorado

In the first milestone meeting following the historic Summit of the Americas, the Trade
Ministers of 34 countries of the Western Hemisphere will meet in Denver, Colorado, on June
29-30. The ministers are charged with setting a course to achieve the Summit’s stated goal of a
Free Trade Area in the Americas. The Denver meeting should assess progress and establish
interim goals and deadlines through the end of the millennium.

In preparation for the Summit of the Americas, the Chamber of Commerce of the United
States of America, the Association of American Chambers of Commerce in Latin America
(AACCLA), and the Council of the Americas issued an Agenda for the Americas, which
enumerated a series of private sector goals and priorities for liberalizing trade and investment in
the Americas. This effort made a useful contribution to the discussions and decisions of the
hemisphere’s political leadership at the Summit.

On the occasion of the annual meetings of the Council of the Americas and the
Association of American Chambers of Commerce in Latin America in Washington, D.C., May
22-25, 1995, and specifically in regard to the Denver Trade Ministerial, these same three
American business associations recommend that the ministers:

L Reaffirm the essential goal of establishing a Free Trade Agreement of the Americas
(FTAA) no later than 2005, to be substantially accomplished by 2000, starting with
Chile’s accession to the NAFTA by 1996.

[ Agree that the FTAA will be based on the most rigorous levels of trade discipline
existent in the hemisphere, as detailed in the Action Plan of the Summit Declaration,
specifically in regard to: elimination of tariff and non-tariff barriers, services,
agricultural products, intellectual property rights, government procurement, subsidies,
investment, safeguards, rules of origin, and dispute resolution mechanisms.

L Establish specific hani for ongoing private sector participation in the post-Summit
efforts to create the FTAA.

e  Affirm that in seeking the reconciliation of the some 23 subregional and bilateral trade
agreements now in place, governments must strive for the highest standards of discipline
and liberty, and that a process and timetable be established to accomplish that goal.

[ Affirm, as a compl to trade liberalization, a continuing commitment to the
liberalization of private investment regimes, including: accelerated privatization of
government-owned enterprises; equal treatment of both foreign and domestic investors;
and the opening up to private investment of sectors, which in some countries are
currently reserved for government or national ownership, such as energy and
telecommunications.

. Agree to standardize and simplify customs procedures and to harmonize government
standards, testing, and certification requirements.

L] Affirm the importance of judicial and regulatory reform and the establishment of systems
which assure transparency and advance notice to the maximum extent possible in respect
of all trade, financial and investment measures by governments.

L] Ensure that appropriate legislative procedures exist in each country to permit the timely
approval of an FTAA as negotiated.

We take the opportunity of the upcoming Trade Ministerial to declare our strong support
for this process, and to commend the governments of the Americas for initiating and
participating in this worthwhile effort. Democratic government, private enterprise and free
trade comprise the basis for freedom and prosperity. We welcome the opportunity to participate
in the Summit’s efforts to enlarge these areas of human endeavor.
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Chairman CRaANE. Thank you, Mr. Liebenow, and now Ms. Urzud
and I want to thank you so much for the inconveniences you have
suffered because you flew, I understand, all the way up from
Santiago for our hearing, and we are grateful to have you here.

STATEMENT OF BARBARA URZUA, EXECUTIVE VICE
PRESIDENT, FREE TRADE AGREEMENT OFFICE, AMERICAN
CHAMBER OF COMMERCE IN CHILE

Ms. UrzUA. Thank you, Mr. Chairman.

I thank you for the opportunity to testify. I am here today in rep-
resentation of the AmCham-Chile, American Chamber of Com-
merce in Chile. We represent 1,350 members from both U.S.-owned
companies doing business in Chile, and Chilean businesses that ei-
ther trade with the United States or represent a U.S. company in
the Chilean territory.

For the American business community, securing markets in
Latin America is a priority. More so if we look at the tremendous
increases that U.S. exports have experienced in the region. From
1985 to 1994, exports to Latin America and the Caribbean more
than doubled, a growth rate three times that of total U.S. exports.
By the end of 1995 it is expected that U.S. exports will reach close
to $100 billion.

First, I would like to focus on what are the benefits for the Unit-
ed States from Chile’s accession to NAFTA. Chile is the economic
model among developing countries. Its accession to NAFTA will
give concrete and permanent backing to Chile’s democratic system
and free market economy. The U.S. recognition to Chile is impor-
tant for the U.S. policy in Latin America.

Many U.S. companies successfully do business in Chile and
would like to expand their success story to other Latin America
countries that have yet to undertake the needed economic reforms.
Chile’s accession to NAFTA is a clear signal to those countries that
economic reforms must be in place in order for them to become ac-
cepted into NAFTA or the Free Trade Area of the Americas.

In tariff reductions, alone, U.S. exporters to Chile would benefit
by approximately $260 million annually. Total U.S. exports to
Chile in 5 years could grow to $3.5 billion annually. AmCham-Chile
is convinced that Chile’s accession to NAFTA would give additional
impetus to the growing Chilean economy and would contribute to
additional growth in U.S. exports of goods and services.

In support of this conclusion, our member companies in the past
have shown in polls that over 80 percent believe that their com-
pany would benefit from Chile entering a free trade agreement
with the United States.

I would like to provide you with some quotes from some of the
U.S. multinationals doing business in Chile. The first is General
Motors. They say, “We strongly support Chile’s accession to
NAFTA. Accession to NAFTA by Chile would provide American
companies preferential access to this dynamic and rapidly growing
market. Importantly, Chile’s accession to NAFTA would provide a
southern anchor to the agreement, facilitating progress toward
hemisphere-wide free trade agreement.”

Marco Chileana, this is a g:aattle-based company, they say, “We
export technology, know-how, and materials from the United States
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into Chile. More recently we have diversified into mining, lumber
and pulp, transport, and steel. From a purely commercial stand-
point, Chile’s access to NAFTA will make U.S)., goods and services
more competitive in this market.”

We have similar quotes from others such as Citibank, American
Airlines, Phelps Dodge, Exxon, and Procter & Gamble.

More broadly, Chile’s accession to NAFTA will demonstrate the
U.S. commitment to expanding world trade. Coming on the heels
of NAFTA, it clears a way for region-wide agreements and reveals
to other countries in the hemisphere the soundness of a hemi-
sphere-wide trading system.

On Chilean economic performance, in 1994 Chile completed more
than 12 years of continued and strong growth. Between 1990 and
1993, Chile’s Frowth rate averaged 7 percent, while the world econ-
omy grew only at 1.8 percent. The strong growth performance of
Chile has been the result of high savings angT investment rates and
fast productivity growth. Chile’s investment rate is the highest in
the region.

Most capital inflows have been used to finance investment. Since
1990, the stock of foreign direct investment has doubled. Macro-
economic policy has contributed to the achievement of fast and sus-
tainable growth. Chile has run budget surpluses since 1990 and for
most of the last 20 years. In 1994, public savings, current incomes
minus current spending, reached 4.9 percent of GDP.

Monetary policy, in turn, managed by an independent central
bank, has been geared to achieve price stability. Chile’s financial
system is strong and has low levels of risk. Standard and Poor’s
has described Chile’s banking supervisory bureau as the best in
Latin America. Chilean banks have strong balance sheets and in
the last 10 years profitability has averaged 19 percent.

Chile has maintained an open trade and investment regime with
other countries for many years. Since 1976, it has applied a uni-
form tariff system to imports, excluding certain automobiles and a
few products in the agricultural area. Since 1991, the general tariff
rate stands at 11 percent. All products domestically produced or
imported are subject to an 18-percent value-added tax.

Chile has signed bilateral trade agreements with Mexico and Ar-
gentina in 1991, with Bolivia, Venezuela, and Colombia in 1993,
and is currently negotiating one with Peru. Chile has also deep-
ened its relations with the Asian nations. In November 1993, Chile
was accepted as a member of APEC,

Chile welcomes foreign investment. Chile has developed a trans-
parent investment policy that benefits the domestic and foreign pri-
vate sectors participation alike. Generally Chile offers no subsidies,
concessions, or other incentives to attract investment. An exception
to this rule has been the law 701 of 1976 that promotes forestry
development by returning 75 percent of the planting expenses to
investors. This incentive, however, is available to both local and
foreign investors.

The DL 600 has set a standard in Latin America, becoming a
model for many countries in the area. The law offers a nondiscrim-
inatory treatment, a simple registration procedure, transparent
rules, open access to markets and sectors, and liberal profits and
capital remittance rules. The distinctive feature of the law is a
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signing of a contract in which the investor and the Chilean Govern-
ment agree on obligations and rights for both parties.

I see that my time is almost up so I will go into my conclusion.
Chile is a leader in Latin America in terms of market-based re-
forms, its transition to democracy, its present economic indicators,
and its continuous growth.

Because of its leadership role, Chile has been regarded by not
only its neighbors in the Western Hemisphere, but also by other
countries as a model for economic development.

Chile’s accession to NAFTA will benefit Chile and the NAFTA
member countries. It is an important step toward the larger goal
of a free trade zone encompassing the Western Hemisphere. '%his
holds great promise for the United States generally and for the ex-
pansion of U.S. exports.

Admitting Chile promptly will send a signal to the rest of the re-
gion that sound economic policies and a strong democracy—lower-
ing inflation, eliminating public debt, and subsidies, privatizin
state-owned industries and cutting tariffs—will be recognizeg
through closer economic ties with North America. If Chile cannot
qualify for NAFTA membership, no nation can.

In order for the administration to successfully conclude Chile’s
accession to NAFTA, fast track negotiating authority must be
granted. Failure to approve fast track authority this year will set

ack Chile’s accession to NAFTA until 1997, losing 2 more years
notwithstanding the firm commitments made by both Presidents
Bush and Clinton.

We ask for your support, as well as your assistance in persuad-
ing other Members of Congress to appreciate the importance of fast
track in order to conclude Chile’s accession to NAFTA this year.

Mr. Chairman, thank you, very much.

[The prepared statement and attachments follow:]
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STATEMENT OF BARBARA URZUA
ON ACCESSION OF CHILE TO THE NORTH AMERICAN FREE
TRADE AGREEMENT

Mr. Chairman, thank you for the opportunity to testify on
what we, the American Chamber of Commerce in Chile, consider
to be one of the most important steps towards establishing a
hemispheric trade agreement by the year 2005,

Chile's accession to NAFTA, is without doubt an important step
towards this ambitious goal which was set forth by the 34 Heads
of State of the Americas in Miami last December.

t am here today on behaif of AMCHAM-CHILE,
The American Chamber of Commerce in Chile, a 76 year old
entity that currently consists of 518 corporate members and 1350
individual members. Our members are both U.S, owned
companies doing business in Chile, and Chilean businesses that
either trade with the U.$. or represent a U.S, company in the
Chilean territory. Our members represent 85% of the U.S.
investment in Chile. The chamber is therefore uniquely situated
to provide you with a description of actual experiences of U.S.
businesses operating in Chile.

For the American business community, securing markets in
{atin America is a priority, more so If we look at the tremendous
increases U.S. exports have experienced in the region. From
1988 to 1994, exports to Latin America and the Caribbean more
than doubled, a growth rate three times that of total U.S. exports.
By the end of 1995 it is expected that U.S. exports will reach
close to US$ 100 billion.

The U.S. Chamber of Commerce in its "National Business
Agenda 95-96" stated: “The opening of markets around the world
is crucial to U.S. firms seeking to grow, Latin America is one of
the fastest growing markets...The U.S. Department of Commerce
projects that by the year 2010, U.S. exports to the region will
exceed our exports to Europe and Japan combined."”
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I, THE BENEFITS TO THE UNITED STATES FROM CHILE'S
ACCESSION TO NAFTA

Chile is an economic model among developing countries.
Its accession to NAFTA will give concrete and permanent backing
for Chile's democratic system and free market economy. The
United States' recognition of Chile's economic accomplishments
is an important reinforcement for U.8. policy objectives
throughout Latin America.

Many U.S. companies successfully doing business in Chile
would like to expand their Chilean success story to other Latin
American countries that have yet to undertake the needed
economic reforms. Chile's accession to NAFTA is a clear signal
to those countries that economic reforms must be In place in
order for them to become accepted into NAFTA OR THE FREE
TRADE AREA OF THE AMERICAS,

In tariff reductions alone, U.S. exporters to Chile would
benefit by approximatety US$ 260 million annually. Total U.S.
exports to Chile in 5 years could reach 3.5 billion dollars per year.

Amcham-Chile is convinced that Chile's accession to
NAFTA wouid give additional impetus to the growing Chilean
economy and would contribute to additional growth in U.S.
exports of goods and services. In support of this conclusion
over 80% of our member companles in the past have shown in
polls that their company would benefit from Chile's entering a
free trade agreement with the U.S.

Chile's accession to Nafta provides a unique opportunity for
the United States to set a high level of standards for future
countries that will follow in this trade integration process. Also,
it "locks in" significant reforms that have been made and which
open access for U.S. companies in Chile,

More broadly, Chile's accession to NAFTA would
demonstrate the United States' commitment to expanding world
trade. Coming on the heels of NAFTA, it ciears the way for
region-wide agreements and reveals to other countries in the
hemisphere the soundness of a hemisphere-wide trading system.
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It. CHILEAN ECONOMIC PERFORMANCE.-

In 1994 Chile completed more than 12 years of continued
and strong growth. Between 1980 and 1993, Chile's growth rate
averaged 7%, while the world economy grew at 1.8%.

The strong growth performance of Chile has been the resuit
of high savings and investment rates and fast productivity
growth. National savings, as a percent of GDP, reached over 25%
both in 1993 and 1994, the highest rate in the world. Investment
reached 27% of GDP, the highest in the region. Chile has
successfully attracted long term capital investment from around
the world and has generated a very sophisticated domestic
capital market. The stock of foreign direct investment has
doubled since 1990.

Macroeconomic policy has contributed to the achievement
of fast and sustainable growth. Chile has run budget surpluses
since 1990 and for most of the last 20 years. In 1994, public
savings, (current Income minus current spending), reached 4.9%
of GDP. Monetary policy, in turn managed by an independent
Central Bank, has been geared to achieve price stability.

Chiie's current regerves equal to more than one year of
imports. The massive capital inflows in the 1990's are the result
of very good investment opportunities, not the need to finance a
growing current account. Policy measures such as the
privatization of the national pension system have encouraged
domestic investment.

The process of privatization of pension funds started in
1981 and It deserves a very speclal comment. Each affiliated
citizen has his or her own personai account. The funds are
administered by private Administration companies. The
benefactor elects his or her Administrator company and can
transfer from one company to another at any point in time.

Today the fund has accumulated over $ 22 billlion doliars,
equivalent. to_approxlmately 50% of the country's GDP, and has
been crucial in the growth of the very sophisticated local capital
market. The yleld forecasted when the process was initiated was

4% annual return, over infiation. However, the actual yield has
been 11% annually,

Chile's financial system is strong and has low levels of risk.
Standard and Poors has described Chile's banking supervisory

bureau as the best in Latin America. Chilean banks have stron
. g
11’;;2"00 Sheets, and in the last 10 years profitability has averaged
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lIl. CHILE'S OPEN TRADE POLICY.-

Chile has maintained an open trade and investment regime
with other countries for many years. Since 1976, Chile has
applied a uniform tariff system to imports, excluding automobiles
and a few products in the agriculture area. All tariffs had been
GATT-bound at 35%. Now Chile has reduced its tariff binding
down to 25 percent as a result of the recently completed Uruguay
Round.

In 1991 the general tariff rate was unilaterally reduced and
now stands at 11 percent. All products domestically produced or
imported are subject to the 18 percent Value Added Tax (VAT).
The VAT applies over the CIF value of the imported goods, pius
the 11 percent tariff rate. Capital goods imports can defer duties,
interest free, for up to 7 years, when used in export production.

To resolve claims of monopolistic behavior, dumping and
other distortions to trade, an Antimonopoly Committee has been
established in Chile. In the external front, the trade remedies
available to the committee are surcharges, minimum customs
values, countervailing duties, antidumping fees and import price
hands. Import price bands apply only to wheat, fiour, sugar and
vegetable oil.

During the past 15 years Chile has actively promoted an
economic and trade integration policy to support the
development of its export orlented economy. Chile has signed
bilateral trade agreements with Mexico and Argentina in 1991,
Bolivia, Venezuela and Colombia in 1993 and is currently
negotiating one with Peru, (Some of these are more
comprehensive than others).

Chile has also deepened its reiations with Asian nations. in
November 1993, Chile was accepted as a member of the Asia
Pacific Economic Cooperation Forum (APEC).

To ease and promote trade relations with other countries,
Chile has made specific efforts to improve legislation on
intellectual property. The 1991 Industrial Property Law increased
the protection of the industrial patents from 10 to 15 years from
the date of the grants. However, it did not consider protection for
pharmaceutical patents filed before the publication of the law. In
1992 the copyright protection terms was extended to 50 years, up
from 30 years. This law also provides for the protection of
registered trademarks. Local use of the mark is not required for
registration.
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V. CHILE'S WELCOMING FOREIGN INVESTMENT POLICY.-

Chiie has developed a transparent investment policy that
benefits the domestic and forelgn private sector participation
alike. Generally, Chile offers no subsidies, concessions or other
incentives to attract investments. An exception to this rule,
however, has been the law 701 of 1976 that promotes forestry
development by returning 75 percent of the planting expenses to
investors. This incentive is equaily available to both local and
foreign investors.

Chile maintains a welcoming attitude towards foreign
investors. Two legal bodies support foreign investment in the
country, the Foreign Investment Statute Law 600 (DL 600 for
short) which has been in effect since 1974, and the regular
Chapter 14 of the Central Bank's foreign exchange regulations.

The DL 600 has set a high standard in Latin America,
becoming a model for many countries in the area. The law offers
a non-discriminatory treatment, a simple registration procedure,
transparent rules, open access to markets and sectors, and
liberal profits and capital remittance rules. The distinctive feature
of the Law is the signing of a contract which the investor and the
Chilean government agree on obligations and rights for both
parties. Two tax treatments on profits are available to investors:
a fixed tax rate or the tax rate applying to local companies, which
may be changed. There is an additional tax on remittances.

The DL 600 law has continued to be liberalized. The latest
changes were made in 1993 when the repatriation of the invested
capital was reduced from a waiting period of 3 years to 1 year.
Also, the fixed tax rate alternative on profits was reduced from 49
10 42 percent.

Chile today enjoys the highost foreign investment rate per
capita compared to all other Latin American countries.

Chlie is not only a reciplent of forgign investment. As the
economy has grown, Chilean firms have increased their
investment in other Latin American countries, especially
Argentina and Peru.
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V. CHILE'S SOUND MONETARY POLICY.-

The Central Bank develops a monetary policy by targeting
real interest and exchange rates. Interest rates are determined by
the market. in 1992, the Central Bank set a high interest rate
policy to restrain domastic demand growth, at levels compatible
with long-term GDP targets.

For years, the Chilean Central Bank has maintained an
exchange rate policy oriented to contain short-term fluctuations.
Forelgn currency may be exchanged in any of the two lega!
markets: the formal and informal market. Agents involved in
trade, credit and investment operations, as well as travellers,
have access to the formal market. However, since the gap
between the exchange rate determined in these two markets has
often been $0 marginal in the last years, many operations take
place in the free access informal markets. Foreign investors
have guaranteed access to the formal market.

it is important to note that the reference value of the
exchange rate is made up of a basket of currencies, namely, the
U.S. dollar, German mark and Japanese yen. The reference
exchange rate is adjusted for differences between Chilean
inflation and that of its major trading partners.

: Despite the Central Bank's efforts to contain short-term

fluctuations in the eéxchange rate, the Chilean peso has and
continues to appreciate substantially, becoming a Central Bank
ally in its effort to contain Inflation, but a problem to exporters.
The successful insertion of Chile in the world economy, the
sustalned increase of foreign investment, and the high interest
rate policy, will continue strengthening the chilean peso.

VI. CHILE'S EXPANDING TRADE WITH THE UNITED STATES

U.S. trade with Latin America is important for companies
seeking to expand their market share overseas. The U.S. exports
as much to Brazil as it does to China and more to Venezuela than
to Russia. Also, U.S. exports to Eastern Europe are less than 2%
of U.S, exports to Latin America. Today, the U.S. has more trade
with Chile than with India.

The U.S. is Chile's major trade partner. During 1984 Chile
purchased over 2.3 billion dollars in U.S. merchandise, mostly
manufactured goods. Exports from the U.S. to Chile have shown
continuous growth. The U.S. is Chile's largest single supplier,
praoviding 23 percent of Chlle's imports in 1994. Between 1987
and 1993 alone, there was an increase of 227% in U.S. imports.
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This does not take into account the service industry which also
continues to grow. in 1994, Chile's major export market was also
{he U.8,, reaching slightly over 2 billion dollars, mostly in raw
materials,

Given its liberal trade regime and its continuing economic
growth, Chile provides an attractive, growing market for U.S.
exports. Chile's need for imported capital goods will continue to
grow, particularly for its mining and forestry industries. As the
mining sector continues to expand, there has been an increasing
demand for mineral refining equipment and other related capital
grods.

The development of the Chilean economy will continue to
increase the demand for services. With its service-oriented
economy, the U.8. is in a strong position to continue its growth in
services exported to Chile. In particular, because of the new
environmental {aw passed last year and the increasing concern in
Chile for pollution, the demand for pollutioncontrol devices is
likely to increase sharply and remain high. This provides U.8.
firms with a real potential to sharply increase their exports in this
area,

Vii. UNITED STATES INVESTMENT IN CHILE

Since 1974, U.S. companies have invested ahout 5 billion
doliars in Chile. U.S. multinationals continue to be a major
source of investment in Chile, particularly in mining and more
recently in projects to develop the country's abundant forestry
resources. Exxon, BHP-Utah, Scott Paper, Pheips Dodge and
Citicorp are among the corporations that have invested in Chile's
mining and forestry industries in recent years. These
U.S. companles are investing in Chile to supplement, not to
replace, their U.S. investments.

Future U.S. investments in Chile are likely to continue
diversifying as the nation's economy develops and its exports
expand. Given Chile's recent success as a “counter-gseasonal”
exporter of food to the northern hemisphere, there is
considerable potential for investment in food packing and
processing operations. The Chilean tourism industry is also
expected to grow considerably, providing ample opportunities for
U.S. investors. In all of these areas, U.S. foreign direct
investment will increase U.8. exporta to Chile because there is an
almost certain "pull through" effect of U.8. exports of goods and
services that follow direct investment.
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Vill. CHILE'S ENLIGHTENED LABOR AND ENVIRONMENTAL
POLICIES

1. LABOR.-

Chile has a widely recognized policy of enlightened labor
relations. Workers have well-protected rights to bargain
collectively and to strike. Each worker must be provided a
written contract, which is strictly regulated by law. In many
areas, Chilean law provides greater worker protection than the
U.S. law. Under Chilean law, for example, there is paid maternity
leave before and after delivery. There is also, severance pay, and
procedural safeguards against termination of certain labor
contracts.

Most importantly, Chilean workers have shared in the
benefits of Chile's increased productivity and prosperity.
Chile has for several years enjoyed one of the lowest
unemployment rates in the hemisphere, thanks to its economic
reforms which has led to a strong economy.

2. ENVIRONMENT.-

On March 1, 1994 Chile passed a general environmentai
framework law similar in purpose and effect to the U.S. National
Environmental Policy Act (NEPA). It establishes an
Environmental impact Assessment process which is applied to
significant new investment projects, public and private. It also
establishes substantive standards on environmental policy
inctuding the "poliuter pays" principle, the poliution prevention
approach, emissions quality rules, and an orderly phasing-in of
these rigorous standards,

Chile has established a number of organizations specifically
to handle environmental issues. For example, The National
Environment Commission of Chile (CONAMA) was formed in
1990 to coordinate environmental policy and to facilitate dialogue
among the business, academic and private sectors.



CONCLUSION

Chile is a leader in Latin America in terms of market-based
reforms, its transition to democracy, its present economic
indlcators, and its continuous growth. Because of its leadership
role, Chile has been regarded as a model for economic
development, by not only its neighbors in the Western
Hemisphere, but also by other countries.

Chile's accession to NAFTA will benefit Chile and the
NAFTA member countries. It is an important step towards the
larger goal of a free-trade zone encompassing the Western
Hemisphere. This holds great promise for the United States
generally and for the expansion of U.S, exports.

Admitting Chile promptiy will send a signal to the rest of the
region that sound economic policies and a strong democracy ~
lowering inflation, eliminating public debt, privatizing state-
owned industries and cutting tariffs - will be recognized through
closer economic ties with North America. If Chile is not admitted
in a timely fashion the United States’ commitment to create a
Western Hemisphere free-trade agrea will be lost. if Chile cannct
qualify for NAFTA membership, no nation can.

in order for the Administration to successfully conclude
Chile’s accession to NAFTA, fast track negotiating authority must
be granted. Failure to approve fast track authority this year wil
set back Chile's accession to NAFTA until 1997, loosing not only
two years but aiso the current motivation among the countries of
the region.

We ask for your support, as well as your assistance in
persuading other members of Congress to appreciate the
importance of fast track in order to conclude Chile's accession to
NAFTA this year.

Mr. Chairman, on behalf of AMCHAM-CHILE, | thank you for
this opportunity to share the views of our members with you
today.
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General Motors Chile S.A.

ARTURQ S. ELIAS
MANAGING DIRECTOR

April 20, 1995

Mrs. Barbara UrzOa
Executive Vice President
Free-Trade Agreement Office
AMCHAM - Chile

Santiago

Dear Barbara,
The following is in response to your request of April 12.

General Motors Chile, a wholly-owned subsidiary of General Motors
Corporation, has been the automotive market leader in Chile for the past 12
years. Our company is the country’s largest assembler and importer of
automotive vehicles and components. Our sales have grown steadily in the last
several years and we envision continued economic growth through the end of
the decade.

General Motors Corporation strongly supports Chile’s accession to NAFTA.
Chile already has one of the most open economies in Latin America. Its
commitment to democracy, respect for human and labor rights, and progress on
protecting and improving the environment is unmatched in the developing
world over the last decade. It also has had the fastest growing economy in
Latin America. Accession to NAFTA by Chile will provide American
companies preferential access to this dynamic and rapidly growing market.
Importantly; Chile’s accession to NAFTA will provide a southern anchor to the
agreement, facilitating progress towards a hemisphere-wide free trade
agreement.

Thank you for the opportunity to provide our inputs.

Sincerely,

it e

Camino a Melipilla 9797 - P.O. Box 14370 - Santiago 21, Chile.
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Latin America
Global Finance

CITIBAN(S

FAX

e : Bérbara Urzda
Executive Vice President
Free Trade Agreement Office

FROM : Alfonso Perd
Citibank N A,

PAGES : 2

DATE : April 17th., 1995

Dear Ms. Urzia:

We refer to your fax dated April 12, 1995, related to the process for Chile's
accession o the NAFTA.

Citibank is one of the largest and most diversificd providers of wholesale
financial scrvices in the world, and the only one possessing on a truly
global focus, with skills and experience based on a more than 150 years
history and a presence in more than 93 countries and territories.

Historically, Citibank has been committed to the emerging economies,
always promoting and contributing 10 1he intraregional trade. As the only
truly regional bank, we are in a position to provide high-value services 1o
both muitinational and local companies (rougihi Latn Amcrica.

Citibank has been present in Chile since 1916, Next year we will celebrate
our 80th anniversary; the banking business has grown in the couniry and
so has Citibank with a range of products and services offered 10 corporate
customers both local and multinational.  Therefore, we believe that  free
trade between the United States of America, Mexico, Canada and Chile will
be in the best interest of all of them.

Because we have a great confidence in this country, is our opinion that
The Free Trade Agreement will be a vote of confidence in the political and
cconomic model; it will also help to  hightened investor confidence and
increase market access to Chilean expors.

/

| “Alfonso Perd
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May 17, 1895

T0 : Mrs. Barbara Urzaa
FROM ;. S.P. Terni/V. M. McCord
SUBJECT . Exxon's investments in Chile and the

North American Free Trade Agreement

Exxon Coal & Minerals Company, through its affiliate Cia. Minera Disputada de Las
Condes S. A. has operated two large copper mines in Chile as well as ore concentration
and smelting facilities since 1978. These facilities employ over 1800 people, produced
about 188 k tons of copper in 1994, and represent an investment of over $1 billion. Since
acquisition of these operations, Exxon has invested in substantial expansions including a
$440 miflion expansion of the Los Bronces mine in 1992, and a $200 million expansion of
the Chagres smelter in 1994. Exxon'’s investment in Chile has provided the opportunity to
introduce American technology and equipment into one of the richest copper ore bodies
in the world.

Exxon also has a current investment of over $100 million in Esso Chile Petrolera Ltda.,
an oil and gas marketing company which has been operating continuously in Chile since
1913.

The democratically elected government of Chile has pursued market-oriented economic
policies which have both encouraged foreign investment and led to strong economic
growth which provide an example for governments around the world. Exxon's confidence
in these policies is demonstrated by our ongoing level of investment in Chile. Exxon
would, therefore, like to express its support for the beginning of the process which could
lead to Chilean accession to the North American Free Trade Agreement.

Stephen P. Terni » Vincent M, McCord
President President
Cia. Minera Disputada de Las Condes S.A. Esso Chile Petrolera Lida.

£ ECMC.DOC
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AmericanAirlines

Santiago, April 17, 1995

Mrs. Barbara Urziia
Executive Vice President
Free Trade Agreement Office

Santiago - Chile

Dear Mrs. Urzia:

We have considered it necessary to write to you in support of your work towards
Chile's accession to NAFTA.

Since the begining of American Airlines in Chile, June 1990, we have been able to
capture a great slice of the market share pie which has meant capturing sustained
profits for our company in Chile and in the United States, increasing the number of
jobs in Chile and helping to maintain the jobs in the U.S.. This is thanks to the solid
growth experimented by this country over the past 10 to 15 years.

The Chilean market has proven to be very dinamic and since American first started
operating in Chile, its growth up to this date has been dramatic. The number of
passengers boarded since 1990 for all airlines has grown in a 80.76% up to
December 1994, and only for American Airlines the increase is an incredible
262.37%.

We believe that NAFTA will be absolutely beneficiary to the region and to the U.S.,
bringing even more business to this area and thus more business trips to and from
both countries, allowing for even more significant growth and a fair competitiveness
among the different airlines.

Sincerely yours,

AMERICAN AIRLINES

ko

amela Camus -
C(}mﬁy‘Du‘/ecm- Chile

HUERFANOS N©1199, TELEFOMNO: 6713259 FAX: 6723214 TELEX 240458 - AEROPUERTO A MERPING BENITEZ TELEFONO: 6019318 FAX: 6019172 SANTIAGO - CHILE
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ARCO CHILENA

. . Astilleros Marco Chilena Ltda.
Santiago, April 21st. 1995 Av. Andrés Bello 2113
Clasificador 116
Fonos: 2332363 - 2310906
Fax: 2319865

Santiago Chile
Mrs.

Barbara Urzua

Executive Vice President

FREE TRADE AGREEMENT OFFICE
Zurich 221 Depto. 14

SANTIAGO

Dear Mrs. Urzua :

Over the last 30 years our company, whose head office is in Seattle, Washington, has
been instrumental in the development of Chile's dynamic commercial fisheries sector.

In this regard we export technology, know how, and materials from the United States into
Chile. More recently we have diversified into mining, lumber and pulp, transport and
steel.

From a purely commercial stand point, Chile's access to Nafta will make U.S. goods and
services more competitive in this market, and will allow our company to grow on the
strength of U.S. technology.

More objectively, Chile's incorporation into NAFTA will give a strong vote of confidence
to Chile's economic model of open markets, strong support for the private sector, non
discrimination against foreign investment, and endorsement of competition. This is a
model we believe should be followed by other countries in Latin America, and access o
NAFTA will give a clear signal that the economic path chosen by Chile will lead to growth,
expansion, and a belter standard of living for the country’s inhabitants.

On the other hand, if the United States turns its back on Chile at this stage of its
development, the message not only for Chile, but also for the rest of Latin America, will
be badly received, and a great opportunity will be lost.
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m/‘nga:ampmr 2600 N. Central Avanue, Phoenix, AZ B3004-3014 ¢ (502} 234-810D

Patrick J. Rysn

Exauutive Vioa Freaident

April 18, 1995

Ms. Barbara Urzua
Executive Vice President
AMCHAM Chile

tree Trade Agreement Office
Zorich 221 Depto, 14

Las Condes, Santiago
CHILE

Dear Ms. Urzua:

NAFTA, which took effect January 1, 1994, created a new free trade area that
encompasses more than 360 million people and more than $8 trillion in combined
domestic outpul. By breaking down barriers to free trade among the United States,
Mexico and Canada, NAFTA is a keystone for the future geopolitical and economic
cooperation with our neighbors to the north and south

We should now turn to Chile and its accession to NAFTA. Phelps Dodge has mads a

~ strong commitment in Chile to conduct business and to contribute significantly to its
economy. We are confident of Chile's economic policies and believe free trade
between the United States and Chile is in the best interest of both nations. A true free
trade agreement, without side agreements, is imperative as we work 10 achieve the full
benefits of free trade.

Sincerely,

PJR/kat

DIVISION Of PHILPS DONGE CORPORATION



Oficinas Generales Manufactura

Av. Portugal 1184 Av. Vasconia 115

Teléfono: 5569081 Teléfono: 5523083
Casilla: 3867 Fax: 5522978

s ProctereGamble Chile, Inc.-Agencia ™ s e

April 17, 1995.

Ms . Barbara UrztGa
Executive Vice-President
FTA Office

AMCHAM CHILE

Dear Ms. Urzaa,
CHILE - NAFTA ACCESSION

Further to our previous conversations on this subject, this confirms the Procter & Gamble
Company's full endorsement of Chile's accession to the NAFTA. As you know, our Chairman of
the Board and CEO, Mr.Edwin L. Artzt, chaired the U.S. President's Advisory Committee on
Trade Policy and Negoliations NAFTA Extension Task Force. The Task Force's recommendalion
to the USTR office was to press ahead immediately with negotiations, aiming to complete them
during 1995.

Our company has made a tong-term committment to Chile, as evidenced by the significant direct
investment we have made in the country over the past decade. This recognizes the sound
economic policies pursued by Chile, and the pro-business, free-market regulatory climate which
has prevailed consistently during this period.

Approving Chile's accession to NAFTA will be a recognition of the country's consistent progress
in this regard, and consequently an encouragement to the balance of Latin America to persevere
in market reforms. We think that moving ahead now is particularly critical, in order to restore
confidence in Lalin America, given recent developments elsewhere in the area.

Beyond these considerations, tariff elimination will generate a significant reduction in our cdst
structure locally, improving our ability to provide superior value to the Chilean consumer.

Please count on us far continuing support of Amcham's efforts in this regard.
b

Sincerely,

'd
. Edward D. Jardine
General Manager
cc. Mr.E.Ferraris
Mr.A.Maurogordato
Mr.A.Z Villanueva

ED.J/srs.
056-95
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Chairman CRANE. Thank you, Ms. Urzua. Let me reassure you
your entire written testimony will be submitted for the record.
Mr. Lehmann.

STATEMENT OF RICHARD O. LEHMANN, DIRECTOR OF PUBLIC
AFFAIRS, INTERNATIONAL BUSINESS MACHINES CORP., ON
BEHALF OF THE NATIONAL FOREIGN TRADE COUNCIL, INC.

Mr. LEHMANN. Thank you, Mr. Chairman.

My name is Rich Lehmann and while IBM signs my paycheck I
appear today on behalf of the NFTC, National Foreign Trade Coun-
cil, Inc., a group of 500 companies who collectively account for 60
percent of U.S. nonagricultural exports.

I will be brief, sir.

I have four major points. No. 1, the NFTC supports Chilean ac-
cession to the NAFTA and I will not repeat the compelling argu-
ments put forward in support of accession made by my copanelists
and by Ambassador Barshefsky this morning.

No. 2, the NFTC members feel strongly that U.S. negotiators,
Congress, and the private sector must work together to ensure that
Chile’s accession does not entail any retreat from key NAFTA pro-
visions. Several of these described in our written statement include
intellectual property, investment, government procurement, trade
and services, and dispute settlement.

No. 3, there are areas described in greater detail in our state-
ment where we could use the opportunity of the Chilean accession
negotiations to create further liberalization in NAFTA provisions in
some sectors where there was not sufficient liberalization in the
initial agreement.

No. 4, with respect to the side agreements, the NFTC has no ob-
jection to NAFTA partners and Chile working together and coordi-
nating ways to improve environmental and labor conditions in the
four countries. These issues are important and our members take
them seriously. However, we strenuously object to the use of trade
sanctions as a means of penalizing the nonattainment of such so-
cial policy goals. This would unfairly and unwisely hold trade liber-
alization and the resulting benefits to U.S. firms and workers hos-
tage to a nontrade agenda.

In conclusion, the NFTC supports Chilean accession. We con-
gratulate you on these hearin§s and hope they will be a way to
jump start this process. We look forward to working with you
throughout it. ‘

[The prepared statement and attachment follow:]
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NaTioNaL FOREIGN N TrRADE (CouNcil

TESTIMONY OF RICHARD O. LEHMANN
DIRECTOR OF PUBLIC AFFAIRS
INTERNATIONAL BUSINESS MACHINES CORPORATION

ON BEHALF OF
NATIONAL FOREIGN TRADE COUNCIL, INC.
BEFORE

SUBCOMMITTEE ON TRADE
COMMITTEE ON WAYS AND MEANS
U.S. HOUSE OF REPRESENTATIVES
HONORABLE PHILIP M. CRANE, ILLINOIS, CHAIRMAN

JUNE 21, 1995

Thank you, Mr. Chairman. I am Richard Lehmann, Director of
Public Affairs for IBM Corporation. I appreciate the opportunity
to testify today on behalf of the National Foreign Trade Council
(NFTC} on the important topic of Chilean accession to the North
American Free Trade Agreement (NAFTA). The NFTC also appreciates
the early and constant leadership that you and other members of the
Subcommittee have shown on this matter.

The NFTC's wmembership consists of approximately 500 U.S.
manufacturing companies, financial institutions and other firms
having substantial international operations or interests. our
members collectively account for over 60% of U.S. non-agricultural
exports and a like percentage of all U.S. private foreign
investment. Attached is a 1list of NFTC member organizations
represented on our Board of Directors.

The Council’s goal is to develop and advance policies designed
to expand U.S. exports, enhance U.S. foreign investment, and
improve the competitiveness of U.S. industry. Toward this end, the
NFTC views the proposed Chilean accession to NAFTA as a "win-win"
situation for our members and their workers, and for the United
States as a whole.

The increasingly vital role played by American exports in
promoting U.S. economic growth and generating and preserving jobs
in this country simply cannot be overstated. The U.S. Department
of Commerce estimates that each $1 billion in exports support
19,100 U.S. jobs, in large, medium and small firms. One in six
U.8. manufacturing jobs is now directly or indirectly related to
exports. U.S. jobs in export industries pay 13% more than the
average U.S8. wage. Exports accounted for almost 12% of U.S.
economic cutput in 1993, up from about 5% in 1970. And from 1988
to 1993, exports accounted for almost 50% of total U.S. economic
growth.

Chile may not represent anything close to the largest U.S.
export market; but it is a market that is growing more rapidly than
much of the developing world. Markets such as Chile are expected
to grow twice as fast as those in the developed world over the next
decade. These are the markets of the future, and the United States
must avail itself of every means possible to gain access to them.

Not only does Chile's NAFTA accession afford American
exporters access to a key growing market -- arguably one of the
most important in Latin America -- but it grants us such access
preferentially. American exporters and workers will get to realize
benefits for which our foreign competitors can only wish.
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As a general rule, NFTC members prefer a multilateral approach
to trade and trade and investment liberalization. However, when
the opporrtunity to achieve preferential access to a dynamic and
developing market like Chile presents itself, it would be imprudent
-- indeed, potentially damaging -- for the United States to let
such an opportunity pass us by. Any such opportunity that passes
us by will certainly be an opportunity that the French, Germans,
Japanese, or Brazilians are quick to seize. In other words, the
global economy will not wait on the United States.

NFTC members feel strongly that U.S. negotiators, Congress and
the private sector must work together to ensure that Chile’s
accession to the NAFTA does not entail any retreat from key NAFTA
trade-related provisions, as negotiated by the United States,
Mexico and Canada. Indeed, NFTC members view the negotiations
involving Chile as a way to improve on the results of both NAFTA
and the Uruguay Round of GATT Negotiations; as a way of showing
developing countries how they can achieve even greater access to
the world’'s developed nations if they, in turn, agree to higher
standards of trade and investment liberalization than we have
achieved across a broader spectrum of more than 125 countries.

Let me mention a few of the key NAFTA provisions from IBM's
standpoint. First, on the issue of tariffs and rules of origin,
tariffs on computers and computer parts will be eliminated between
the NAFTA countries by 1999. By January 1, 2004, all three
countries will also have a common external tariff for computers and
computer parts. During the period from January 1, 1994, to January
1, 2004, the NAFTA countries will operate under a transitional rule
of origin. After the year 2004, no rule will be necessary.

On intellectual property, the NAFTA protects computer programs
as literary works for 50 years and gives copyright owners of
computer programs the right to prohibit the rental of their
products. It alsc protects patents for a minimum of 20 years and
will provide protection for patents in the approval process.
Trademarks, trade secrets, and designs of integrated circuits are
also protected. Initial registration of a trademark is for 10
years, renewable for successive terms of not less than 10 years.
No country may limit the duration of protection for trade secrets,
and the term of protection for semiconductor mask designs is at
least 10 years. In addition, the NAFTA limits the countries’
ability to impose compulsory licensing on patent holders and
provides for increased enforcement of intellectual property rights.

Regarding investment rules, Chapter 11 of NAFTA provides a
more secure environment for investment, removes many barriers to
investment by eliminating or liberalizing restrictions, and
provides an effective means for dispute resolution. Except as
specifically provided, NAFTA guarantees national treatment and
most-favored-naticn status for investors from the United States,
Canada and Mexico in the NAFTA region. This reguirement applies
both to establishment and post-establishment activity. Chapter 11
also prohibits most performance requirements and guarantees free
transfer of profits and other international payments associated
with investment. The Agreement outlaws expropriation, except for
a public purpose, and guarantees compensation in accordance with
international standards. One of the key achievements of Chapter 11
is the provision of binding third-party arbitration for disputes
between an investor and the host government.

The NAFTA provisions related to government procurement make
progress toward opening a significant portion of the government
market in each country. For federal departments and agencies, the
NAFTA applies to procurements of over $50,000 for goods and
services, and over $6.5 million for construction services. For
federal enterprises, the NAFTA applies to procurements of over
$250,000 for goods and services, and over §$8 million for
construction services. Specific provisions apply national
treatment, prohibit offsets (conditions imposed prior to or in the
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course of procurement such as local content requirements,
investment, licensing of technology, etc.), and outline procedures
for tendering, qualification of suppliers and bid challenges.
These provisions also will enable the U.S. Government to waive the
Buy America Act for procurements over $50,000.

Regarding trade in services, the NAFTA applies national
treatment to all service sectors unless specifically’ excluded.
Licensing and certification procedures must not constitute
unnecessary barriers to trade, and the NAFTA outlines measures to
achieve this objective (e.g., within two years any citizenship or
residency requirements for 1licensing must be removed). The
Agreement will grant temporary entry to business persons without
requiring them to obtain an employment authorization, provided that
they comply with existing immigration measures relating to
temporary entry. The NAFTA excludes basic telecommunications but
enhanced value-added services are covered. This will ensure that
reasonable conditions of access and use are available including,
leasing private lines, attaching terminals and equipment,
interconnection of private circuits, and using operating protocols
of the user’'s choice.

As I noted earlier, these areas represent some of the key ones
where IBM believes the United States must preserve -- and even
enhance -- gains toward liberalization achieved during NAFTA. Just
the same, because of the diverse manufacturing and services
industries represented in NFTC’'s membership, the Council overall
believes firmly that negotiating success in these same, in addition
to other, disciplines will be central to forging broad-based
business support for any final agreement expanding NAFTA to include
Chile.

Following is a sampling of the benefits various NFTC member-
companies expect tc derive from Chile’s inclusion in the NAFTA.

As the world leader in the mining and construction eguipment
market and major producer of gas turbine and diesel engines,
Caterpillar Inc. says it "expects to be a major beneficiary of an
expanded NAFTA." In fact Chile is already a good market for Cat
products; company sales to that country have increased by more than
40 percent since 1992. Last year Cat exports to Chile exceeded
$100 million, making Chile the company’s third largest Latin
American market.

As Caterpillar points out, joining NAFTA will obligate Chile
to eliminate its current 11 percent duty on Cat-type products. But
the proposed trade agreement will only eliminate tariffs on North
American-built products. That means Caterpillar will be able to
sell virtually its entire product line in Chile duty-free, while
products made by Cat‘s Asian and European competitors will continue
to be subject to Chile’s high tariffs. In Caterpillar’s words, it
"will have a strong competitive advantage in Chile vis-a-vis its
foreign competitors." The company believes this preferential
market access will quickly translate into a bigger share of the
market for Cat products and more work for its American employees.

Another NFTC member -- AT&T -- points out that ~“Chile
represents a role model for the rest of Latin America based on its
liberalization of the telecommunications sector." The NFTC hopes
U.S. negotiators will use Chilean accession to ensure this
liberalization is codified into law. In fact, Mexico and Canada
should be encouraged to extend comparable market access for basic
telecommunications services as Chile has done, as a way of bringing
all NAFTA partners up to the same standard. This would also
further support U.S. objectives within the GATS (General Agreement
on Trade in Services) negotiations conducted under the auspices of
the Uruguay Round of GATT (General Agreement on Tariffs and Trade)
Negotiations and the WTO (World Trade Organization).
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Currently, Chile imports nearly 95 percent of its
telecommunications equipment, with 20 percent of that total
originating in the U.S. AT&T sees the accession negotiations as an
opportunity to encourage Chile to continue the steps it has already
taken to open its market to participation by U.S. providers by
eliminating all tariffs on telecommunications products. As these
tariff eliminations or reductions would apply only to North
American producers, AT&T would enjoy an advantage over its foreign
rivals that would serve to make AT&T’'s products more price-
competitive in the Chilean market.

The U.S. automotive sector also stands to benefit from Chile’s
accession to NAFTA. Currently there exists an 11 percent tariff in
Chile on imported automebiles. If Chilean tariffs are eliminated
on North American-built cars, initial General Motors estimates are
that their annual vehicle sales to that country will increase by
$80 million f{a nearly 135 percent increase over the 1994 figure of
approximately $60 million), with associated benefits and jobs for
U.S. workers; again, an advantage accruing to a U.S. producer, but
not to its European and Asian rivals.

Chilean accession negotiations should alsc be used to improve
aspects of the NAFTA where existing levels of market liberalization
are not as extensive as we’d like. As one example, basic
telecommunications services were regrettably not included under
NAFTA. Aanother case involves the oil and gas producing and service
industry. Here we would hope that within the ongoing negotiations
involving Chile, deeper commitments to liberalization will be
achieved in the NAFTA government procurement and investment
chapters.

While mentioning a couple of the specific areas where NFTC
suggests improvements to the NAFTA could be made, we believe that
U.S. involvement in the U.S.-Canada FTA and, subsequently, the
NAFTA has undeniably served the best interests of the United States
and enhanced the ability of American firms and workers to compete.
Beyond some changes to strengthen NAFTA by expanding market access
opportunities, we feel other elements of our trade agreements
involving Canada and Mexico -- including in the dispute settlement
area -- should remain intact as we proceed with Chile.

While the NFTC is enthusiastic and optimistic about prospects
for Chilean accession to the trade components of NAFTA, we are not
optimistic about chances for passing a related implementing bill
through Congress should negotiations and a subseguent agreement
with Chile incorporate other, non-trade-specific agendas,
particularly those addressing labor and environmental matters.

Labor and environmental issues are important to NFTC members.
The Council encourages the United States to pursue its labor and
environmental objectives through engagement in such fora as the
International Labor Organization, the Organization of American
States and United Nations. Furthermore, we believe trade
liberalization actually provides the resources needed to improve
the environment and enhance worker rights.

But NFTC strongly opposes calls to «condition trade
liberalization on meeting certain social objectives. Persuading
Chile to lower trade barriers is a worthy pursuit in its own right.
Future efforts to open rapidly-growing foreign markets, such as
Chile, will be vastly more complicated if the Chilean and future
trade agreements are encumbered with the added task of setting and
enforcing labor and environmental policies.

NFTC is keenly aware that some of the groups calling for
linkage between trade liberalization and labor/environmental issues
-- in the context of Chilean NAFTA accession and other possible
U.S. undertakings in the trade negotiating arena -- have a long
history of advocating protectionism. It would be tragic if after
50 years of being the catalyst for global trade liberalization, the
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United States would allow these groups to erect new trade barriers
through the back-door means of enforcing non-trade provisions.

Because Mexico signed on to labor and environmental side
agreements to the NAFTA, some argue that there is no way the U.S.
can avoid imposing the same demands on Chile as part of its NAFTA
accession bid. Chile, however, is not Mexico. Unlike Mexico and
Canada, Chile does not have a common border with the United States.
Nor does Chile have a large population. Conseguently, many of the
concerns (e.g., immigration and border clean-up) that dictated the
tone of political debate surrounding NAFTA have little pertinence
as they relate to the U.S.-Chilean trading relationship.

In conclusion, and to reiterate with emphasis, the NFTC
strongly supports Chilean accession to the trade provisions of the
NAFTA at the earliest possible time. We look forward to working
with the Committee on Ways and Means to help make this a reality.

Again, thank you for the opportunity to present the National
Foreign Trade Council’s thoughts on this issue.
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Chairman CRANE. Thank you, very much, Mr. Lehmann.

As I think you are aware, the bell has just rung and that means
that we have another vote in progress. So I think at this moment
we will recess for approximately 10 minutes with the understand-
ing that Mr. Liebenow, I do not know what your plane connection
is, but if any of you are going to be missing planes, feel free to de-
part. Otherwise, if you could stay until we get the Members back
here, we would like to throw some questions your way.

Mr. Liebenow, if you think you have a problem, flying all the
way back to Santiago is a good overnight.

We will stand in recess f%r 10 minutes.

Thank you.

[Recess.]

Chairman CRANE. The subcommittee will come to order.

Mr. Liebenow, oftentimes opponents of free trade say that such
matters or agreements, rather, only matter to multinationals that
have production facilities around the world.

Could you elaborate a little bit on how you feel small and me-
dium-sized businesses like yours would be affected by extending
NAFTA to Chile or, for that matter, to the rest of the hemisphere?

Mr. LiEBENOW. Certainly. In fact, I think that in a number of re-
spects the importance of NAFTA and the accession of Chile and the
eventual Free Trade Agreement of the Americas is perhaps even
more important to small and medium businesses. I think the rea-
sons for that are several.

First of all, very often small and medium-sized companies are
producing products which may also be produced in the local econ-
omy and, therefore, if there i1s not full access to that market, we
often find ourselves totally excluded from it. Whereas, more often,
the larger U.S. corporations have products where the technology is
such that they are able to sell their products in markets that are
even more protected.

In our case, for example, with Mexico, we were simply excluded
from that market until Mexico opened its market and the same
happened with Chile and Argentina.

In addition, companies that are of a smaller size need, perhaps
even more, the stability and the continuity of the rules of the game
because we do not have access to all of the resources that it takes
to deal with complicated trade problems in individual countries.
Therefore, as these markets are opened and as the rules of the
game are made simpler and more universal, it is of enormous help,
In my opinion, to American small and medium-sized companies.
The experience, in this respect of the textile industry, is true for
so0 many smaller companies.

I think that is why there is such clear support on the part of the
U.S. Chamber of Commerce for this program and it is because that
is the future growth for all of us is in the export market. These are
precisely the kinds of things that are helpful to us in being able
to take advantage of those opportunities.

Chairman CRANE. Now, that is most encouraging. Ms. Urzua,
again, I want to express my deep appreciation to you for the incon-
ve(rilience that you suffere(f' to get here. We warmly welcome you
today.
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As the only representative of Chile, how would you assess the
prospects for concluding this agreement quickly and are there any
major hurdles that you see?

Ms. UrzUA. The only major hurdle that I see is here in the U.S.
Congress, getting fast track through and sorting out the differences
that you have on the labor and environment issues. I do not see
any major negotiating points that will hold up this process.

On the contrary, I think it will be very fast. I just think we need
to get fast track in place.

Chairman CRANE. One question that comes to my mind is time
constraints here as witnessed today. I said based upon—you were
not able to view it, I am sure, but—the experience that just hap-
pened on the floor was the rowdiest of all the 25 years I have been
in Congress. It increasingly reminds me of the British Parliament
in session rather than the House of Representatives.

But the fact is that fast track probably will not be completed
until September. Now, my concern is are the negotiations going for-
ward on the part of our Trade Representative with the representa-
tives from Chile without a fast track?

But then Chile could capitalize as soon as it is passed and the
consummation of whatever agreements have been negotiated, oper-
ating on the assumption that there will be fast track approval is
something that I truly hope for. Because it is the hope of all of us
on this subcommittee and the full committee that we could consum-
mate this before the end of the year ideally. The farthest out, Janu-
ary or February of next year.

Because I think there are real potential problems if it extends
well into next year because of our Presidential election and there
will be candidates campaigning both here on the floor, as well as
back home.

So, at any rate, we hope and pray that is the way it works out.

Mr. Lehmann, your testimony states that the National Foreign
Trade Council believes that most components of the NAFTA and
the U.S./Canada FT4, including the dispute settlement mechanism,
should remain in tact.

There are some groups counseling that chapter 19 dispute settle-
ment process not be extended to Chile.

Do you know why your members believe that should be?

Mr. LEHMANN. While neither IBM nor the NFTC have had any
direct interest before the chapter 19 process, overall it seems to
have worked well with only a limited number of cases arising to
the extraordinary challenge stage. The three cases that have come
to the extraordinary chaﬁenge committees concern application of
U.S. antidumping or countervailing duty statutes.

My observation with respect to antidumping and countervailing
duty statutes is there is seldom a case where both sides are happy
with an outcome.

I think the nature of these cases is such that it is very, very dif-
ficult for the parties involved to come to a compromise. But there
has only been three of them and the dispute resolution more broad-
ly seems to have worked very, very well.

I would also add that as Mexican tariff rates come down very
sharply as a result of the NAFTA, I think it is very likely that U.S.
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companies are going to face an increasing number of Mexican anti-
dumping cases.

The Mexican antidumping law is not as transparent and the pro-
cedures are not as well established as in the United States. The ex-
istence of this mechanism, as a recourse for U.S. exporters to avoid
arbitrary and capricious application of laws outside the United
States, 1s an important element that ought to remain within this
trade agreement.

Chairman CRANE. A final question I have and it is to Ms. Urzu4,
but any of the others of you, too.

There have been some expressions made suggesting that the
agreement with Mexico had a direct relationship to the peso de-
valuation, and that there is a possibility that this could occur with
other South American countries coming into a hemispheric free
trade agreement.,

My recollection is that you had a peso or the equivalent of a peso
devaluation crisis in the early eighties, did you not, and remedied
that in about 18 months. Do any of you see any dangerous parallels
to—and I am not saying there is cause and effect, there clearly was
not in my estimation—but any similar types of problems with other
Latin American partners?

Ms. UrzUA. No. I think, well, especially I can answer for Chile.
I think on the contrary. After what has happened with the Mexican
peso, the Chilean peso has revalued and continues to revalue. I
think the Chilean economy is very strong and also the currency in
Chile is fixed not only to the U.S. dollar, it is fixed to the Japanese
yen and the German mark because of the Chilean pattern of trade.

I think that the Chilean process went through perhaps what
Mexico went through, as you said, in the early eighties. It recov-
ered from it very quickly and I think the Chif;an economy today
is very strong. So I do not think that should be a fear for the Unit-
ed States.

Chairman CRANE. Very good.

Mr. LIEBENOW. Mr. Chairman, if I could, I would like to add one
further comment. I think another aspect that is important as we
look at these trade a%reements is that the obviously very signifi-
cant crisis that took place in Mexico I think has shown in another
way how important these trade agreements are. Because in normal
circumstances, I think with what Mexico has gone through, there
would have been a very strong tendency to return to a highl
protectionistic model which would have prohibited American prod‘,j
ucts from entering that country.

While it is clear we are going through a period of time where
there is substantially less demand for products in Mexico because
of the economic crisis, that will pass. Meanwhile we have not been
denied access to Mexico because NAFTA is in place. I think from
the American business community’s point of view, that is a very
important benefit of these trade agreements.

Chairman CRANE. I share that sentiment totally.

Thank you.

Mr. Neal.

Mr. NEAL. Thank you, Mr. Chairman.

I will just address my question to any member of the panel who
may wish to address it. What is the fascination that we have with
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the Chilean national savings rate? What might you attribute to the
?avi';lgs rate? What advice might you offer to us, as a matter of
act?

Ms. UrzuA. Well, I think that it is attributable to the privatiza-
tion of the Chilean pension fund system which was done over 10
years ago very successfully. It is a model that is being copied
throughout Latin America. That has created a natural source of
savings within the country which is tremendous. It is being copied
in Peru, Colombia, and Argentina very successfully.

Mr. NEAL. Would the other members of the panel wish to com-
ment on that? Their business experience with it?

Mr. LEHMANN. We have a positive business experience in Chile.
We have a growing company-—double digit growth. A large part of
that growth over the past 10 years has been attributable to the sta-
bilization and the growth of the Chilean economy based on the re-
forms that they undertook in the early and the mideighties.

Mr. NEAL. Thanks, Mr. Chairman.

Chairman CRANE. Mr. Hancock.

Mr. HANCOCK. No questions.

Chairman CRANE. I want to express my appreciation again to all
of you and offer profound apologies for the interruptions that have
occurred this afternoon and hope and pray that this is behind us.

I think we have now adjourned, mercifully. With that I wish you
God speed and a safe trip home.

Ms. Urzu4, we will be down there in Santiago with the Trade
Subcommittee in, I think it is, the first week of August so we will
look forward to seeing you back home.

Ms. UrRzUA. We wiﬁ ook forward to your visit.

Chairman CrRANE. Thank you.

Our next panel is the Honorable Malcolm R. Wilkey, Sidney N.
Weiss, John Sweeney, and Robert Housman. We will proceed in the
?_rder I indicated with the Honorable Malcolm Wilkey testifying
rst.

STATEMENT OF HON. MALCOLM R. WILKEY, U.S. CIRCUIT
JUDGE [RET.] AND AMBASSADOR OF THE UNITED STATES
[RET.]

Judge WILKEY. Thank you, Mr. Chairman.

First, I want to express my appreciation to you, as the Chair-
man, and to the other members of the subcommittee for this oppor-
tunity to appear here today. I want you to know that I have an
independent position. I am representing no clients. I came here en-
tirely on my own, and I have a slightly different point of view from
that that has been expressed in the papers which I have read on
other views on chapter 19. I reach much the same conclusion as
some of them do, but by a different route. I think you will see that
if you examine my written testimony, which I trust will be made
a part of the record.

There are two motivations why I am here. The first is that in my
experience in the last year or so I think it is dangerous to continue
or to extend the chapter 19 system.

Admittedly, we must have some form of international settlement,
dispute settlement but that, I think, is now available. The three as-
sumptions which underlay chapter 19 have now disappeared.



73

Second, I am here because I hope that any problems over chapter
19 will not delay the accession of Chile to NAFTA. I think that is
very important and I think that fast track authority should be
granted for it.

Now as to chapter 19, this was a very ingenuous temporary
measure. It was said, at the time, to be fitted for Canada especially
because they had the Anglo-Saxon system of law as we did. Also,
it was said it would be only temporary.

I thought favorably of that when I entered the Lumber Case arbi-
tration or ECC proceeding. Then as I worked over the months we
encountered problems. The problems were not personal to me or
my colleagues but they were problems arising from the visible de-
fects in the system.

The major flaw, it seems to me now and in retrospect from m
experience, is that chapter 19 cuts out judicial review of U.S. ad-
ministrative agency action by U.S. judges. It inserts foreign judges
to pass on U.S. domestic law.

I submit that the opinions in the Lumber Case, both at the panel
and the ECC level, show that it is difficult for even good Canadian
judges to accurately determine American law. I think it is going to

e even more difficult for Mexico and for Chile. Mexico, I under-
stand, has no judicial review of administrative action. Chile does.
But both of them are civil law countries and they will come at it
and be expected to come at it differently.

I pointed out in my written testimony, in detail, the flaws of the
panel and the ECC. I will not repeat them here. But I want to em-
phasize that the present situation is quite different from 1987 to
1993. As I said earlier, the assumptions that underlay chapter 19,
a very ingenious stop-gap measure, no longer pertain.

The Canadian legaf system may be liEe ours, but Mexico and
Chile certainly are not. So that assumption is gone. We have to
deal with all three or all four systems.

Second, chapter 19 was supposed to be just temporary until sub-
stantive rules on antidumping and countervailing 1Rluties were
worked out. That has not occurred in the context of NAFTA, but
it has occurred in the WTO, the World Trade Organization.

Third, it was implicitly assumed, I believe, that if we did not
have chapter 19 there were no other real alternatives available to
give us an international disposition of an international dispute.

We do have now. We have the World Trade Organization to
which Canada, Mexico, Chile, and the United States are parties.
We have a very good dispute mechanism set up with that, and the
design of that dispute mechanism was in accordance with many of
the things urged by the U.S. representatives.

So I propose that the solution to the admitted flaws in chapter
19 is to let the U.S. courts complete the process of determining
what the U.S. law is as they have been doing for 200 years. Then
submit to an international tribunal—that is to say, the dispute set-
tlement mechanism of the WT'O—the question which really ought
to be asked: Is the action of the U.S. agency, although consistent
with U.S. domestic law, in violation of our international obliga-
tions?

That should be determined by first a panel of neutrals picked by
the parties from a list maintained by the Secretariat of the WTO,
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and then, on an appellate level, by a panel of three judges who are
semipermanent, serving for terms of 4 years.

That alternative for settling our disputes would work much bet-
ter than the experience has been under chapter 19.

The problem really, as I realize it, is the Canadian judges were
being asked the wrong questions. They were being asked what is
U.S. law, what does U.S. law say on this?

We ought to be asking an international panel what is the obliga-
tion under international law? Then when we get to that stage, |
think, by utilizing the WT'O mechanism, we will have a satisfactory
solution of our possible disputes with Canada and our other part-
ners in NAFTA.

So my conclusion is that the accession of Chile should not be de-
layed. That if it is felt that we cannot settle the question of chapter
19, what replaces chapter 19, in a short period of time, then the
grant of the fast track authority should leave out chapter 19 and
we should let Chile in without the chapter 19 question being deter-
mined until later.

Then we should set to work to determine in our own house what
we want in the way of a dispute settlement mechanism and nego-
tiate it with Canada, Mexico, and Chile.

We have already negotiated the WTO dispute settlement mecha-
nism, and very satisfactorily, in accordance with American desires.
The others have accepted it, and it would seem to me that it offers
a solution.

1 thank you.

[The prepared statement follows:]
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STATEMENT OF HON. MALCOLM R. WILKEY
U.S. CIRCUIT JUDGE (RET.) AND
AMBASSADOR OF THE UNITED STATES (RET.)

Let me make clear my basic position: I am strongly in favor
of extending membership in NAFTA to Chile now, and then to other
Ibero-American countries as their economies warrant. Such action
is in the best interests of the United States, economically,
politically, and security-wise. The views expressed are
completely my own; I represent no organization or group. My
purpose in offering these views is to facilitate consideration of
"Fast Track" authority by suggesting how one thorny problem way
be solved.

I. WHERE WE ARE NOW.
A. THE NAFTA/FTA SUBSTITUTE APPELLATE SCHEME

Born as a temporary expedient to ensure a U.S.-Canadian
agreement before a fast clesing deadline, the goals of the
substitute appellate scheme were laudable: more speed, more
expertise, and binational/ multinational participation.

In their effort to achieve these goals, the
negotiation/drafters apparently never confronted an implicit
assumption that underlay their action - that for unexpressed
reasons United States Article III judges {(or Canadian or Mexican)
could not be expected to apply fairly the AD/CVD laws regarding
goods in North American commerce. If this assumption had been
openly avowed, its outragecus nature might have doomed the whcle
scheme - particularly if the likelihocod of bias in Article III
judges had been compared with that in ad hoc private
practitioners.

The mechanism designed was to eliminate review by the Court
of International Trade {(CIT, 1 judge), review by the Federal
Circuit (3 judges or en banc), and possible certiorari review by
the Supreme Court.

The substitute scheme consisted of two-tier review by first,
a five person binational panel of trade experts, then by an
Extraordinary Challenge Committee of three judges.

The binational panel of experts reviews administrative
agency determinations of the Commerce Department International
Trade Administration (ITA) and the International Trade Commission
(ITC) . This panel replaces the Court of International Trade
(CIT). The panel is picked ad hoc, hence no backlog. Strict time
limits are imposed on the selection of members, on the process of
hearings, and on decision. The members are experts in trade law,
practitioners, among the best in their field. They are not
generalist judges. CIT is a one judge court, and does acquire a
special expertise with years on the bench. The five person panel
is split 3-2, the choice of the fifth member usually being
determined by lot. Under FTA and NAFTA, the binatiocnal panel is
obliged to apply the law of the country whose agency action is
being reviewed.

The Extraordinary Challenge Committee is quite different.
Composed of three judges or former judges who are supposed to be
generalists in contrast to the trade expertise of the binational
panels, the ECC reviews the binational panel’s action in
reviewing the agency determination. Its scope of review is
limited, as indeed is the scope of review of an appellate court
under the United States system. Precisely how limited has become
a big problem, discussed later.

Like the binational panels, the Extraordinary Challenge
Committee is also ad hoc, starts with no backlog, and is subject
to strict time limits. The ad hoc nature also creates a problem.
In the American scheme of appellate review the ECC replaces the
Federal Circuit (or in some instances the D.C. Circuit). These
two circuit courts of appeals have developed over the years a
great expertise in judicial review of administrative agency
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action. How generalist or specialist are the judges selected for
the ECC? This too has become a problem.

There is a 2-1 split in nationality of the members. In all
three cases reaching the ECC Canada has enjoyed a 2-1 majority.
Yet the treaty obligation under NAFTA is to apply the law of the
country whose administrative agency action is being reviewed, and
in the three cases this has been the United States. Application
of U.S. law by non-U.S. panelists and ECC members is a big
problem.

B. FAILURE OF THE NAFTA/FTA FORMULA UNDER FTA

The binatiocnal panel of experts has failed because it has
been and will be:

® Too Expert. The members are top flight practitioners. The
inevitable temptation is to redo the work of the experts in the
administrative agency. There is, I suspect, a tendency among
these top flight practitioners to look down on the low paid
government bureau experts. Redoing the work of the agency is
exactly what happened in the Softwood Lumber case, as described
in the dissenting opinion of the two American panel members and
in my dissenting opinion with the Extraordinary Challenge
Committee.

® Prone to Conflicts of Interest. The high quality of
panelists may actually create conflicts of interest. The members
are tops in their field, called on by a variety of clients - and
expect to be in the future. They are mostly partners in large law
firms. The firm has diverse interests and clients. This was so
clearly proved in Softwood Lumber where, in my opinion, two panel
members were clearly disqualified.

® Lacking In Accountability. After the panel proceeding,
there is no accountability of the panel members. Finished with
one task, they go back to private practice. They do not face the
members of the bar day after day in the courtroom, as judges on
an established court necessarily do.

® Lacking in Tradition and Experience in Judicial Review of
Administrative Agency Action. The ad hoc panels have no feeling
for the standards of judicial review, which in many respects is a
unique American institution. There is no sense of deference to
the expertise of the administrative agency, which the CIT does
have. More damaging to the fairness of the system, foreigners,
even Canadians, lack an essential knowledge of United States law,
both substantive and procedural, or perhaps are unwilling to
apply it against the traditions of their own law. Yet, the FTA
and NAFTA contain a specific requirement to apply U.S. law in
these cases in which the administrative action origirates in the
U.s.

® Too Ad Hoc. An administrative agency faces one problem
after another in the same field. There are variations, subtleties
and nuances. The agency is conscious of creating precedents by
which it will be bound in the future, and to precedent in the
past it locks today for guidance. Therefore the agency knows that
its actions must be consistent. It must look at yesterday’s case,
and think of tomorrow’s, while deciding the case of today. It has
an institutional history on which to rely. One very clear
principle of judicial review is that the court must concede to
the agency an expertise in the interpretation of its own
governing statutes. If the agency deviates, if it is illogical or
inconsistent, then the reviewing court will set it right. Any ad
hoc tribunal lacks these characteristics which are essential to a
true rule of law in contrast toc personal whims and
interpretations of the moment.

® Inconsistent In Its Interpretations of United States Law.
With ad hoc panels, inevitably inconsistencies in the
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interpretation of the law will develop. These variations will
conflict with established U.S. law as interpreted by the CIT and
the Federal Circuit. For example, the importation of Honduran
lumber will be governed by one law, that set by the CIT and the
Federal Circuit; the importation of Canadian lumber by another,
set by the latest ad hoc panel; and perhaps the importation of
Mexican lumber will be governed by even a third variation, set by
another ad hoc panel consisting of U.S. and Mexican trade law
experts.

The same or similar criticisms can fairly be applied to the
Extraordinary Challenge Committees.

The ECC is too ad hoc. The three person ECC purports to be a
substitute for the Federal or D.C. Circuit. The Federal or D.C.
Circuit builds its jurisprudence week by week. In my fifteen
years on the D.C. circuit all judges were acutely conscious of
the principles of judicial review of agency action. Our duty was
to apply them to about ninety different administrative agencies.
We knew we had to be consistent to be fair and within the
principles of judicial review. The Supreme Court toock certiorari
of very few administrative law cases. It was understoocd that the
High Court relied on the D.C. Circuit and the Federal Circuit to
keep administrative law straight.

The Extraordinary Challenge Committees are too generalist.
There is one expertise needed - the principles of judicial review
of administrative agency action. This is a defect in the
experience of both United States and Canadian judges who are
eligible to serve on these ECCs. Some United States judges, even
some on the approved list for nomination, are totally innocent of
any knowledge or experience in judicial review of administrative
agency action. Some probably never sat on an administrative law
review case. The Canadians are even more lacking in this
essential expertise. Their jurisprudence is different. (See my
analysis in Softwood Lumber). In Mexico, I am informed, except
for the writ of "amparo", judicial review doesn’t even exist. It
does exist in Chile, but naturally civil law principles would
make its application somewhat different.

The Extraordinary Challenge Committees have been given too
vague a grant of review power. The three opinions in Softwood
Lumber show a total divergence between the two Canadian members
and myself as to the scope of review intended by the FTA. In my
view, the argument advanced by Canadian counsel and adopted
without question by my two Canadian colleagues reduced the three
judge committee to three judicial eunuchs. If this is correct,
then no ECC can ever be a substitute at all for review by the CIT
and the Federal Circuit. It was on the basis that the ECC would
be a substitute for customary U.S. judicial review that this
scheme was sold to Congress. The litigants have been deprived
from the start - not only of life-time Article III judges, but
recourse to any tribunal having similar powers. As I indicated in
my dissenting opinion in Softwood Lumber, this does raise a
constitutional problem.

It is too difficult for foreigners to apply the law of the
country involved. The Canadians ought to be the most apt at
bridging the gap between the two judicial systems, but I submit
that they failed in Softwood Lumber, perhaps alsc in the
preceding Live Swine case. How will the mexicans or the Chileans
cope with this system?

All panelists or ECC members can be expected to look for
solutions to any legal problems from the perspective of their own
country‘s legal traditions. This is illustrated by the three
major specific failures, particularly the third, in Softwood
Lumber to apply U.S. law:

1. The failure to appreciate that the two-tier substitute
system is designed to veplace the U.S. judicial review system
manned by judges holding life tenure. Therefore, an Extraordinary
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Challenge Committee manned by judges dispossessed of all power,
three judicial eunuchs, is no substitute at all for the CIT and
the Federal Circuit.

2. The failure to apply the Federal Circuit’s highly
relevant and mandatory holding in at least one recent case to the
case at issue.

3. The failure to consider at all the legislative history,
the highly specific and relevant reports of the House and Senate
extraordinary Committees, dealing with the legislation in
identical language of both 1988 and 1993. It is still incredible
to me that in the Canadian opinions of 54 and 31 pages there was
not one word discussing these House and Senate Committee reports.
I was not able to calculate the number of individual members of
the House who wrote a very clear interpretation of the language
in NAFTA, taken exactly from the language in FTA, that they were
enacting into law, but there were nine committees involved. In
the Senate there was a report by a Joint Committee of six
Committees, involving exactly 75 individual senators who
subscribed without dissent to the same interpretation of the
language. How this could be ignored by judges obliged to
interpret and apply United States law I still cannot understand.

C. The Problem We Now Face.

Summarizing these demonstrated defects in the substitute
appellate review system;

® the law of the country whose administrative agency action
is being reviewed must be applied. Yet foreigners tend to ignore
United States law, and to apply their own with which they have
been familiar all their professiocnal lives.

® United States administrative agency action needs judicial
review. With all due deference to the International Trade
Administration of the Department of Commerce and the
International Trade Commission, their determinations might be
classified as the "raw product". Experienced appellate courts
know where to look for flaws. The United States’ courts know to
what standard it is reasonable to hold the agency. The courts
keep the agencies in line by refining the raw product of the
administrative process in case after case.

® Under the NAFTA procedure there is no chance for the
United States courts to play this role. The raw administrative
agency product goes to a binational panel, then perhaps to an
Extraordinary Challenge Committee. Neither the panel nor the ECC
is completely familiar with United States law, especially with
the principles of judicial review of agency action.

® The major lesson learned - if U.S8. Iaw is to be
interpreted and applied to a United States agency, we need United
States judges. Short-circuiting, eliminating all United States
courts, and throwing the agency action immediately to ad hoc
binational review groups such as the panel and the ECC simply
will not apply United States law as called for by NAFTA. At least
that has been the experience so far in the three ECC cases.

II. The Path We Want to Take

Is it essential to restore the role of the United States
courts, the Court of International Trade and the Federal Circuit?
I say yes. Yet this in itself provides no international solution
with the Canadians and the Mexicans, and perhaps next year with
the Chileans.

. Agency Action Tested Ultimately by Treaty Obligations.

If it is essential to have United States Article III judges
applying United States law, and not originally multinational
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panels, then we should look at bringing in multinational panels
after United States courts have done their job under United
States law. We should not ask multinational panels to interpret
United States law.

Why should another country have a valid ground of complaint
if a U.S. administrative agency acts in accordance with U.S. law
as determined by United States courts? My answer is, the only
valid challenge to such acticn would be if the United States
final action violates an obligation assumed by the United States
under NAFTA or WIO (GATT) or other treaties. Strangely, there are
no substantive NAFTA obligations regarding AD/CVD; the Agreement
does not specify any AD/CVD rules. What the panels and ECCs have
been asked tc do is decide if the U.S. Internaticnal Trade
Administration or the Internaticnal Trade Commission has properly
followed U.S. domestic law.

In other words, the binational panels and the ECCs under FTA
have been giving wrong answers because they have been asked the
wrong questicn: the Canadian judges were asked to interpret and
decide what is United States law, which they are not competent to
do and which they should never have been asked to do. It should
be assumed that if United States courts in the normal judicial
review process tested by 200 years experience reach a conclusion
on United States law, that is United States law. But the U.S.
courts have been cut cut.

The guestion that a binational or multinational panel of
judges should be asked is: Does the action of the United States,
although consistent with U.S. law, violate United States
obligations assumed under an internaticnal treaty? Then we will
have the proper guestion (what is the international law
obligation) put to the proper panel (a multinational panel).

So, my conclusion is that the dispute settlement body to
which the complaining parties under NAFTA ought to resort should
be first, multinational in composition, second, empowered to
interpret NAFTA or WTO obligations. The dispute settlement body
should assume that the United States agency acted within United
States law if the United States courts have so held, so United
States law should never be in dispute before the international
dispute settlement tribunal. Only if United States law as applied
in the instant case contradicts assumed treaty obligations should
the United States agency action be set aside, and only to the
extent it is in conflict with the assumed United States
international obligations.

The test therefore is conformity with treaty obligations,
not with United States law.

B. Existing Dispute Settlement Mechanisms.

If we decide that the dispute settlement body ought to be
(1) a multinational tribunal and (2) empowered to interpret NAFTA
or WTO obligations, not United States law, should we create one
originally or is there such a dispute settlement organization in
existence today which would be suitable for the NAFTA members?

We can recognize but must lay aside the dispute settlement
mechanisms in the several hundred bilateral trade and investment
treaties, in the private international arbitration centers such
as the International Chamber of Commerce (ICC), in Paris, or the
London Court of International Arbitration (LCIA), and the United
Nations’ Conference on Trade and Development (UNCTAD) which lacks
any such organization. Similarly, the Organization for Economic
Cooperation and Development (OECD) does not have highly developed
dispute settlement mechanisms, and those it does have are
oriented towards investment not trade. The International Centre
for the Settlement of Investment Disputes of the World Bank has
played a highly significant and innovative role in international
dispute settlement (one reason because many bilateral investment
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treaties refer to it as the mechanism for arbitration), yet it
also is oriented toward investment not trade disputes.

This leaves the GATT/WTO (General Agreement on Tariffs and
Trade/ World Trade Organization).' The result of the Uruguay
Round greatly strengthened dispute settlement procedures under
GATT/WTO. The basic Agreement establishes the WTO with the
General Council, consisting of representatives of all the
contracting parties, as the permanent continuing group executive
body between meetings of the ministerial conference. While
references to dispute settlement procedures are scattered
throughout the twenty-one Agreements and one Understanding
produced by the Uruguay Round, yet the principal document and
mechanism created thereby is the Understanding on Rules and
Procedures Governing the Settlement of Disputes, otherwise known
as the Dispute Settlement Understanding, or DSU.

The members of the General Council also function under
another name, the Dispute Settlement Body (DSB). The DSB manages
all procedures under the DSU (Dispute Settlement Understanding).
Although with the same membership as the General Council, the DSB
has its own separate chairman, staff, and rules of procedure. In
addition to managing the process, the DSB also functions as the
final dispute settlement tribunal.

It is important to note that while the old GATT was strong
in negotiation and conciliation, and the new WTO DSU does
provide for an initial period of sixty days for consultation and
the good offices of the Director-General, the rest of the process
is a firm adjudicatory medel with strict time limits for each
step. This is what the United States strove for during the years
of GATT and bargained for during the Uruguay Round.?

On request by an aggrieved party, the DSB establishes a
three person wultinatcional panel, selected by the parties from

' Of course, NAFTA Chapter 20 review is always available to
decide NAFTA countries’ substantive rights and obligations under
the NAFTA itself.

* Of key importance in evaluating the usefulness of the WTO’'s DSU
provisions in the context of anti-dumping and countervailing
duties is Article 17.6 of the agreement on implementation of
Article VI of GATT 1994. This provides a very clear standard of
review by the panel of the administrative agency action in the
following terms:
"In examining the matter -
(i) in its assessment of the facts of the matter, the panel
shall determine whether the authorities’ establishment of
the facts was proper and whether their evaluation of those
facts was unbiased and objective. If the establishment of
the facts was proper and the evaluation was unbiased and
objective, even though the panel might have reached a
different conclusion, the evaluation shall not be
overturned;
(ii) the panel shall interpret the relevant provisions of
the Agreement in accordance with customary rules of
interpretation of public international law. Where a panel
finds that a relevant provision of the Agreement admits of
more than one permissible interpretation, the panel shall
find the authorities’ measure to be in conformity with the
Agreement if it rests upon one of those permissible
interpretations."

I suggest that this is extremely close to the standard of
judicial review of the Commerce Department’s administrative
action in the Softwood Lumber case which I urged in my dissent. I
also suggest that this provision is about as good a standard of
review by an international body as we are likely to be able to
negotiate in a treaty with other countries, considering the
accepted divergence in standards among various countries.
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names of "qualified persons” furnished by the secretariat from a
permanent roster. If the parties cannot agree within twenty days,
the Director-General appoints. Unless the parties request their
own naticnals tc serve, all three are neutrals. The panel has six
months (three if urgent) to render a Report to the parties. After
interim review by the parties, unless an appeal is noted, the
Report goes to the DSB.

Under the old GATT a unanimous vote of all members of the
General Council, including the warring parties, was necessary to
approve dispute panel recommendations. Now, the reverse is true:
a unanimeous vote of the members of the DSB will be required to
reject a decisicn from a dispute panel or dispute appellate body.
(Articles 16.4 and 17.14) The DSB must adopt a panel Report in a
dispute within sixty days of its issuance.

Given the requirement of unanimous rejection of a Panel
Report, the DSU has wisely provided for an intermediate appeal,
available at the choice of the party losing before the panel.
Issues on an appeal are limited to issues of law and the legal
interpretations developed in the Panel Report. Appeals are heard
before three members of a seven person standing Appellate Body.
These seven serve four year terms, are not tied with any
government, and are of recognized standing in law and
international trade. Appellate review is limited to ninety days,
after which the DSB must adopt the Appellate Report within thirty
days, unless there is a consensus against the Report.

It is worth noting that while the review panels are selected
for the individual case, if an appeal is taken, it goes to a
semi-permanent appellate tribunal. That tribunal can review all
issues of law and the legal interpretation made by the panel.
Thus, even though the panels may be subject to ad hoc
inconsistencies, the appellate tribunal should have a chance to
develop a consistent body of international trade law applicable
to this type of dispute. This would be a great improvement on
what we now have under NAFTA.

Unlike GATT, under the WTO the new DSB then monitors the
implementation of the adopted Panel/Appellate Report.
Implementation should mean termination or phasing out of the
challenged measure, but if the guilty party is reluctant, then
the parties can negotiate compensation. If this fails within a
reasonable time, the DSB can authorize retaliation. The DSB
adoption of a Panel/Appellate Report creates an international
obligation, but this obligation is not automatically implemented
under national law.

Turning from procedure to substantive content, the
Agreements covered by the Dispute Settlement Understanding are:
Agreement on Trade in Goods {including Trade Related Investment
Measures (TRIMS); Trade in Services (GATS); Trade Related Aspects
of Intellectual Property Rights (TRIPS); and various Plurilateral
Agreements. Application of the Dispute Settlement Understanding
regarding these special Plurilateral agreements depends upon the
agreement by the parties that the DSU covers a specific
plurilateral agreement. There are designated agreements
concerning anti-dumping, technical barriers to trade, subsidies
and countervailing measures, customs valuation, and sanitary
regulations.

In other words, the new GATT/WTO agreements, specifically
the Dispute Settlement Understanding (DSU), already covers the
subject matter of AD/CVD among the United States, Canada and
Mexico. This new and much stronger dispute resolution mechanism
will be appraised within four years of the beginning of WTO, ie.
by 1999. Some regard the strong dispute settlement mechanism as
the litmus test whether the WTO succeeds or fails.

To conclude: Chapter 19 of FTA/NAFTA as a dispute settlement
mechanism has demonstrably failed; with hindsight we can see that
failure was built in. Redesigning a new process that will not
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only work between the United States and Canada but also take into
consideration the traditions and jurisprudence of Mexico and
Chile is a daunting task. The new GATT/WTO has a well thought out
Dispute Settlement Understanding to which all four countries have
already agreed, and to which the United States contributed much
in the negotiation. In substantive issues covered it would fit
NAFTA. The Chapter 19 process has been made redundant; AD/CVD
disputes among the NAFTA signatories may be decided by invoking
the WTO Dispute Settlement Understanding. Why not utilize the
machinery already constructed?

I assume that particular decision is not within the scope of
the Committee’s task at the moment. In line with its assigned
task, I respectfully recommend; (1) that the Fast Track authority
for negotiation with Chile be granted without the dispute
settlement of Chapter 19 or any other mechanism included. (2)
that hearings be conducted by the appropriate committees to
consider making the DSU (Dispute Settlement Understanding) of
GATT/WTO a part of NAFTA. (3) that in the meantime no further
proceedings under Ch. 19 be undertaken by the Executive. (4) that
the hearings under (2) be designed to produce a replacement for
Ch. 19 which could then be negotiated with Canada, Mexico and
Chile. There is no reason to delay the basic negotiations
ketween the three NAFTA partners and Chile while we work out what
we desire as a dispute settlement mechanism.
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Chairman CRANE. Thank you for your testimony. Let me reas-
sure all of you that your entire written presentations will be made
a part of the permanent record.

Mr. Weiss.

STATEMENT OF SIDNEY N. WEISS, CHAIR, TRIAL AND
APPELLATE PRACTICE COMMITTEE, ON BEHALF OF THE
CUSTOMS AND INTERNATIONAL TRADE BAR ASSOCIATION

Mr. WEeiss. Thank you, Chairman Crane and members of the
subcommittee. My name is Sidney Weiss and I am a customs and
international trade lawyer in New York City, and I am speakin
here today on behalf of CITBA, the Customs and Internationa
Trade Bar Association, which is a nationwide association of cus-
toms and international trade attorneys.

We have over 450 attorneys as members and I believe we are the
largest organization of international trade lawyers in the country.

CITBA opposes the extension of fast track to negotiations with
Chile to the extent that it would comprise the extension of bina-
tional panels. CITBA has never opposed any free trade area agree-
ment. We do not oppose a free trade agreement with Chile. We
simply oppose extension of the binational power provisions of arti-
cle 19, chapter 19, of NAFTA and the Canadian Free Trade Agree-
ment to any agreement with Chile.

We have been consistent in that ever since such panels were first
proposed in 1987 and 1988, as part of the Canadian Free Trade
Agreement with the United States.

CITBA members or lawyer members serve and appear before all
the administrative agencies and the courts which determine cus-
toms duties and international trade disputes, antidumping duties
and countervailing duties, including the Court of International
Trade, the Court of Appeals for the Federal Circuit, the Supreme
Court, the Customs Service, the International Trade Administra-
tion of the Commerce Department, and the International Trade
Commission.

In addition, our members have served as panelists in binational
panel reviews under the Canadian Free Trade Agreement and have
also appeared as lawyers and advocates for clients whose cases are
before such panels. So we have broad experience under the system.

We oppose the continuation of the binational panels because of
the following considerations which 1 will elaborate upon slightly in
a few minutes.

First, binational panel of review permits and directs the imposi-
tion, assessment, and collection of U.S. Government taxes without
the benefit of Federal judicial review. This has never been the case
in the 200-plus year history under the Constitution and we are
very much opposed to it. We believe that such a system is unconsti-
tutional and also we believe that, as a policy matter, it is unwise
because the cases are not disputes of an international character
and the panels replace the government institution, Federal courts
which are best equipped to handle them by lawyers who are not
answerable, nominated, or elected by anyone.

We also oppose the panels because they are composed of a pre-
dominantly changing array of mostly customs and international
trade lawyers and these lawyers are not nominated by the Presi-
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dent, not approved by the Senate, they do not take the constitu-
tional oath of office to preserve, protect, and defend the Constitu-
tion. They are not subject to impeachment and, in fact, their inter-
ests lie, in general, not in the particular cases, but in general in
representing their clients in international trade matters and in get-
ting clients 1n the future.

We also oppose the panels because it creates a dual if not mul-
tiple system of review which produces two or more separate legal
interpretations in the same case often times.

As you are aware, countervailing and antidumping duties are im-
posed by the United States to counteract forei%}x underpﬁcin%l}?r

overnment subsidies of goods imported to the United States. The
cgieterminations of the International Trade Administration and the
International Trade Commission are reviewable by Federal courts.

Here we have had them replaced by lawyers whose interests are
to their clients. If not to their clients directly, then to the issues
that are raised by their clients from time to time. We think it is
very unwise to substitute those kinds of decisions, tax decisions be-
tween a U.S. taxpayer and the U.S. Government to an inter-
national body of lawyers from several countries who are not com-
mitted to impose the law and interpret the law according to the
way it is written.

We have a system in place for that and we would advocate that
the system of giederal judges be maintained and be preserved. Ac-
cordingly, we ask that the system not be extended to Chile.

Thank you.

[The prepared statement follows:]
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STATEMENT OF SIDNEY N. WEISS, CHAIR
TRIAL AND APPELLATE PRACTICE COMMITTEE
ON BEHALF OF THE CUSTOMS AND INTERNATIONAL TRADE BAR ASSOCIATION

The Customs and International Trade Bar Association ("CITBA"),
the nation-wide organization of customs and international trade
lawyers, opposes an extension of fast-track negotiating authority
for any free trade agreement which would include the use of bi-
national panels to review administrative decisions in
countervailing duty and antidumping duty cases to determine their
lawfulness for purposes of U.S. law.

While CITBA has never opposed and does not now oppose any free
trade area agreement, CITBA has consistently opposed bi-national
panels for review of U.S. countervailing duty and antidumping duty
determinations. CITBA now reiterates its opposition and, in
addition, opposes extending the bi-national panel system beyond the
current NAFTA signatories.

CITBA has approximately 450 customs and international trade
attorneys as members. CITBA members practice before all of the
courts and agencies involved in U.S. customs and international
trade proceedings and litigation, including the United States Court
of International Trade, the United States Court of Appeals for the
Federal Circuit (CAFC), the United States Supreme Court, and the
administrative agencies which make countervailing duty and
antidumping duty determinations, the United States Department of
Commérce and the United States International Trade Commission.
Many of our members have also appeared before the bi-national
panels constituted under Chapter 19 of the United States-Canada
Free Trade Agreement (US~CFTA), as well as similar panels
constituted under NAFTA. Moreover, members of the association also
have served as panel members in these proceedings.

CITBA's continuing opposition to bi-national panel review is
premised on the following considerations:

1. Bi-national panel review permits and directs the
imposition, assessment, and collection of United States government
taxes (i.e., imposition and «collection of United States

countervailing duties and antidumping duties) without the benefit
of Article III judicial review. 1In our view, such a system is both
unconstitutional and unwise as a policy matter because (a) the
cases are not disputes of an international character and (b) the
panels replace the governmental institution which is intended and
is best suited to adjudicate the lawfulness of agency actions for
purposes of U.S. law -- Article IIT courts -- with an institution
less well suited to perform exactly the same function.

2. Members of the bi-national panels are predominantly a
constantly changing ad-hoc array of practicing international trade
lawyers (whether United States, Canadian or Mexican citizens) with
continuing professional responsibilities to their clients and law
practices, who have not been appointed or confirmed by the United
States Senate and have not taken the Constitutionally-required ocath
to preserve, protect and defend the Constitution of the United
States. In addition to being unconstitutional, establishment of
this pool of decision-makers is unwise as a policy matter because
it creates the appearance of a lack of impartiality, thereby
undermining legitimacy and confidence in the system.

3. Bi-national panel review creates a dual, if not multiple,
system of review which produces two or more separate legal
interpretations of the same trade laws, sometimes in the same case.
It is constitutionally suspect since it may result in unequal
protection of the laws and certainly undermines the constitutional
requirement of uniform import duties. Moreover, the multiplicity
of decisions is unwise as a policy matter because of the confusion
and burdens it inevitably creates.
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BACKGROUND

Countervailing duties are imposed by the United States to
offset the effects of foreign governmental subsidies conferred on
products imported into the United States. 19 U.S.C. § 1671, et
seqg. Antidumping duties are duties imposed by the United States
when foreign goods enter the United States at less than their
Ynormal value." 19 U.S.C. § 1673, et seq. "Normal value"
(formerly known as "fair value") is generally the higher of (a) the
home-market price of the product or (b) the manufacturing costs of
the merchandise, plus overhead, expenses, and profits. Before
countervailing or antidumping duties are imposed, the United States
International Trade Commission must determine that a United States
industry is materially injured or threatened with material injury,
or, if such industry does not exit, whether the establishment of
an industry in the United States is materially retarded by reason
of the subsidized or dumped imports. Because of the method of
calculating the countervailing duty or antidumping duty, many such
duty determinations have tended to be among the highest of all
United States taxes when calculated on an ad valorem basis.

Currenitly, except in cases involving imports from Mexico or
Canada, antidumping and countervailing duty determinations by the
Department of Commerce and International Trade Commission are
reviewable at the request of importers, exporters, and United
States manufacturers and their labor unions in the United States
Court of International Trade, an Article III court established by
Congress. Decisions of the Court of International Trade are then
reviewable by the CAFC, and ultimately by the United States Supreme

Court. By virtue first of the US-CFTA and then NAFTA,
administrative determinations in antidumping and countervailing
duty cases affecting Canadian -~ and now also Mexican -- products

imported into the United States are subject to review by bi-
national panels consisting of experts in the international trade
fields from the exporting and importing countries involved. 19
U.S5.C. § 1516a(qg). These panels have tended to be composed of
international trade lawyers who also have clients in other
antidumping duty and countervailing duty cases. Antidumping duty
cases and countervailing duty cases from Mexico and Canada may be
reviewed in United States Courts but only if all sides first waive
bi-national panel review. Since 1989, the effective date of the
US-CFTA, such a waiver has never occurred.

Bi-national panels were first proposed as a substitute for
judicial review of countervailing and antidumping duty disputes in
the US-CFTA. They were apparently a last-minute compromise among
the parties to overcome their differences as to whether
countervailing and antidumping duty measures should even exist
between countries who were members of a free trade area. Rather
than resolving the fundamental problem, the negotiators decided to
study the issue for five to seven years and, in the interim, review
countervailing duty and antidumping duty decisions in bi-national
panels. The concept of bi-national panels had not been previously
discussed publicly, and when it first appeared as part of the final
text of the negotiated agreement, CITBA immediately objected.

CITBA's opposition to the bi-national panel provisions of the
US-CFTA were set out in its statements of December 3, 1987 and
March 3, 1988. By letter dated July 8, 1992, CITBA also objected
to the inclusion of the bi-national panel procedure in the NAFTA.
Oon April 25, 1995, CITBA reaffirmed its oppositio? to such panels.
CITBA's December 3, 1987 and March 3, 1988 statements in
opposition to bi-national panel reviews of countervailing duty and
antidumping duty determinations are matters of public record.
While we here briefly review and reemphasize these outlined main

See Hearing Before S. Finance Committee on the U.S.~Canada

Free-Trade Agreement, S. Rep. No. 100/1081, at 160-185 (1988) .
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points, we also readopt and reaffirm all the points we made in our
prior submissions without repeating them here.

I.
LACK OF REVIEW BY ARTICLE III FEDERAL COURTS.

A. Elimination Of Article III Judicial Review Of
Countervailing Duty And Antidumping Duty
Determinations Is Unconstitutiocnal.

1. In General. As stated above, antidumping and
countervallxng duty cases arise under statutes of the United States
to remedy injury to United States industry from dumped and
subsidized imports by imposing a supplemental import duty, payable
to the United States, on the imported merchandise.

Prior to the adoption of the Constitution in 1787, the
continued existence of the United States had become increasingly
problematical because the central government under the Articles of
Confederation had no compulsory mechanism by which to raise revenue
to fund its operations. The various states had repeatedly rejected
requests by Congress to give Congress the power to levy import
duties. When New York again rejected such a request in 1786, the
Constitutional Convention was called, with George Washington actjng
as its president, to organize the nation's form of government.

Since the main purpose of the convention was to provide the
central government with the authority to raise revenue by import
duties (see Constitution, Article I, Section 8), each of the major
plans first proposed at the convention provided that new federal
courts be established (under the Articles of Confederation there
were no federal courts at all) to review these customs cases.
Thus, for example, the "Virginia Plan," proposed by Governor
Randolph of Virginia, provided:

9. Resd. that a National Judiciary be established to
consist of one or more supreme tribunals, and of inferior
tribunals to be chosen by the National Legislature...that
the jurisdiction of the inferior tribunals shall be to
hear and determine in the first instance, and of the
supreme tribunal to hear and determine in the dernier
resort, all...cases...which respect the collection of the
National Revenue...

Farrand, I Records of the Federal Convention of 1787 21-22 (New
Haven, 1911, 1936, 1986) ("Records"). Competing plans submitted
by New Jersey, Hamilton and Pinckney also each provided for similar
new federal judicial review over tax matters. See id. at 136, 223-
224, 230, 232, 237, 243, 244, 293 & 305. As the Convention granted
more powers to Congress, the functions of the Pederal Courts
encompassed more subjects and the Judicial power that we know today
in Article III became generalized so that, in James Wilson's words

(referring to Congress' control over duties and trade), "the
Judicial should be commensurate to the legislative and executive
authority."” Id. at 237, n. 18. (See also George Washington's

letter of transmittal at II Records 666.) True to expectations,
the first Congress as its first substantive act passed the tariff
act, 1 Stat. 24.

Since that time disputes between importer-taxpayers and the
government over import duties have been subject to judicial review
in Courts of the United States organized under Article III of the
Constitution to determine whether the duty assessed is in
accordance with law. Such taxes are always levied pursuant to a

2 gee generally Max Farrand, The_Framing of the Constitution
of the United States, 4-6, 45-46 (1913, reprinted 1988); Carl van

Doren, The Great Rehearsal 45 (1986).
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law of the United States passed 1in accordance with the
Constitution, which grants Congress the power to levy duties upon
imports. Thus, they fall squarely within federal question
jurisdiction provided by Article III, Section 2. This has always
been the position of the United States Government and CITBA
believes that removal of such review is unconstitutional.

2. Case law Does Not Support Bi-National Panel Review. 1In
light of these constitutional provisions, it is noteworthy that the
decision of the U.S. Supreme Court most often cited in support of
the constitutionality of bi~national panels, Cary v. Curtis 44 U.S.
(3 How.) 236, 11 L. Ed., 576 (1846), does not in fact provide such
support. In Cary, the Court, in a 4-3 decision, interpreted a
statute to extinguish one of the available procedures for obtaining
judicial review of customs duty assessments: that was the common
law action in assumpsit, which was th% most commonly used procedure
at the time, but not the only one. The Court ruled that the
statute as interpreted was constitutional. However, in a passage
that subsequently seems to have been often overlooked, the Court
majority emphasized that it did not intend to c¢ondone the
constitutionality of entirely eliminating Article III judicial
review in import duty cases: "[n]either have Congress nor this
court furnished the slightest ground [for the assertion that under
the statute, as interpreted by the Court] the party is debarred
from all access to the courts of justice, and left entirely at the
mercy of an executive officer." 44 U.S. (3 How.) at 250. Rather,
the Court appears to have felt that other procedures for obtaining
judicial review remained available. Thus, as the Supreme Court
later noted, Cary v. Curtis "specifically declined to rule whether
all right of action might be taken away from a protestant, even
going so far as to suggest several judicial remedies that might
have been available.® Glidden Co. v. Zdanok, 370 U.S. 530, 549
n.21 (1962) (citing 44 U.S. (3 How.) at 250).

Accordingly, CITBA reiterates its position that withdrawing
Article III Jjudicial review from United States federal tax
determinations is unconstitutional.

B. Policy Issues.

1. Review Of Agency Decisions Under U.S. Law Is Not An
“"International" Dispute. Since bi-national panels are essentially
international tribunals, support for such panels may be based in
part on the perception ~- a false perception, however -~ that

review of antidumping and countervailing duty determinations
pursuant to U.S. statute is an "international dispute" which
requires some special form of "international" or "bi-national"
settlement. ©On the contrary, it is important to emphasize that the
antidumping statute and the countervailing duty statute reviewed
by bi-national panels are tax-levy laws of the United States.
Moreover, the bi-national panels review the agency decisions to
determine whether they conform to the requirements of U.S. law --
not whether they satisfy an international standard set forth in
the US-CFTA, NAFTA, or other international trade agreement.

Equally important, reviews of agency decisions under the
antidumping and countervailing duty statutes are not transformed

In any event, within 36 days after Cary, Congress passed
an amendment which overruled the Court's interpretation of the
statute and restored the right to obtain judicial review in federal
court by action in assumpsit to determine the legality of customs
duty assessments. Besides the action in assumpsit, judicial review
in nineteenth century customs cases was sometimes obtained by other
common law forms of action, such as the writ of trover, e.g., Tracy
v. Swartwout, 35 U.S. (10 Pet.) 80 (1836), and sometimes by the
importer's refusing to pay the bond given to secure duty and
forcing the government to sue to obtain payment on the bond. E.q.,
United States v. Xid, 8 U.S. (4 Cranch) 1 (1807) .
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into international or bi-national cases by virtue of the parties
to the cases. As noted earlier, the statutes impose supplemental
duties on products imported into the United States. The importer
is the party responsible for paying these duties. Thus, even from
the perspective of the importing interests, antidumping -and
countervailing duty cases present a conflict between the U.S.
government and U.S. taxpayers -- usually corporations. Of course,
the cases also present a conflict between U.S. citizens and the
U.S. government where the agency decisions are challenged by the
domestic industry or labor union petitioner. In contrast, no
duties and no penalties are assessed against foreign corporations
or citizens, much less against foreign governments.

The non-international nature of the case is not altered by the
fact that many of the importers are frequently, but not always,
corporate subsidiaries of foreign companies. These corporations
are organized under the laws of the states of the United States
and, hence, are United States companies subject to the laws of the
United States. To argue that collection of import duties from
U.S.-incorporated subsidiaries creates an "international dispute”
produces two classes of corporations in this country: those which
are subsidiaries of foreign corporations and thereby subject to
some form of "international dispute" and those which are not. On
the contrary, like all citizens of the United States, corporations
organized under the laws of the states and doing business here are
provided remedy for unlawful imposition of Customs duties in the
Court of International Trade and its appellate tribunals, the CAFC
and United States Supreme Court.

Even to the extent some of the respondents to the
administrative proceedings under the antidumping and countervailing
duty laws may be foreign citizens or corporations, the use of bi-
national panels to review the administrative decisions in
antidumping and countervailing duty cases -~ as a substitute for
domestic courts -- is not justified under traditional principles
of international law. Traditionally, most international tribunals
deal with government-to-government claims, and an international
claim arising from a decision by an administrative agency affecting
a foreign citizen or corporation could not even be raised until
completion of normal judicial review of the administrative decision
in domestic courts. The Restatement, Third, of the Foreian
Relations Law of the United States, § 902, comment k, explains
that: "Under international law, before a [country] can make a
formal claim on behalf of a private person, ... that person must
ordinarily exhaust domestic remedies available in the responding
(country]}"; accord, e.d., James L. Brierly, The Law of Nations 281-
82 (6th ed. 1963); Ian Brownlie, Principles of Public International
Law 494~-504 (4th ed. 1990)). In other words, before resort to an
international tribunal is appropriate, the national courts are
given the initial opportunity to review the contested government
action (in the case of antidumping or countervailing duties, the
administrative determinations resulting in their imposition and
assessment) and, if necessary, to correct it for purposes of local
law. Thus, for example, it could be appropriate for a foreign
government to refer an antidumping duty or countervailing duty case
to the World Trade Organization if the foreign government believes
that the United States law or practice, as affirmed in an
authoritative adjudication by the Article III judiciary, does not
meet international norms such as those in the WTO-GATT Subsidies
And Countervailing Duty Code or the WTO-GATT Antidumping Code. 1In
contrast, the use of NAFTA-type bi-national panels instead of
domestic judicial review introduces an entirely different structure
that does not correspond to traditional principles of international
law regarding the treatment of foreign citizens. 1Indeed, the use
of NAFTA-type bi-national panels might internationalize a dispute
unnecessarily, when the contested issue could readily have been
resolved at the domestic level through judicial review; this is
particularly true because, as noted earlier, the aggrieved party
will not normally be a foreign party at all, but either a domestic
industry or labor union petitioner or a U.S. citizen taxpayer.
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Accordingly, international tribunals such as the WT0 in
antidumping and countervailing duty cases should only be considered
where Jjudicial review in Article III courts has been fully
conducted but, for one reason or another, does not satisfactorily
resolve the matter; international tribunals such as NAFTA~type bi-
national panels which substitute for domestic courts should not be
used.

2. Article III Courts Are The Government Institution Best

Suited To Review The Lawfulness Of Agency Action. The premise of
the bi-national panels is that, somehow, the Court of International

Trade and its appellate tribunals, the CAFC and the United States
Supreme Court, do not dispense justice fairly in these situations.
The Customs and International Trade Bar Association informed
Congress that any such allegations were groundless in 1987-1988.
The judges of the Court of International Trade, being Article III
federal judges, are, without doubt, the most expert and unbiased
arbiters who can be found in these matters. Article III courts,
moreover, remain the governmental institution which is intended,
and is best suited, to be primarily responsible for adjudicating
the lawfulness of agency actions in the United States.

This fundamental importance of judicial review by Article III
judges in the American system of government has been articulately
expressed in a leading treatise on Jjudicial review in
administrative law:

[T]here is in our society a profound, tradition-taught
reliance on the courts as the ultimate guardian and
assurance of the limits set upon executive power by the
constitutions and legislatures.

The guarantee of legality by an organ independent
of the executive is one of the profoundest, most

pervasive premises of our system. ... It is clear that
the country looks, and looks with good reason, ... to the
courts for its ultimate protection against executive
abuse.

... [The] availability of [judicial review] is a
constant reminder to the administrator and a constant
source of assurance and security to the citizen.

As the workings of the bi-national panels have shown, they are not
a substitute for a system of jurisprudence worked out in this
country over two centuries. At best, bi-national panels arguably
might be able to perform the judicial function almost as well as
the courts. At worst, the bi-national panels have been accused of
being biased and having little or no regard for the law of the
United States as interpreted by United States courts, even though
it is exactly that law which they are supposed to be applying.

It is true that the judges of the Court of International Trade
are reviewing the agency decisions in these matters for purposes
of United States law, not international law. That is what was
intended by the Constitution and Congress, since the issue is
whether the decisions by the responsible administrative agency
resulting in the assessment of a supplemental import duty is
supported by substantial evidence and is otherwise lawful and in
accordance with the will of Congress as set forth in the U.S.
statutes. These are clearly judicial functions in common law
countries, and they should always be carried out for the United
States by federal judges as required by the Constitution.

As explained earlier, however, bi-national panels under NAFTA
are supposed to review whether the administrative decisions are

4 Louis L. Jaffe, Judicial Control of Administrative Action
321, 324 & 325 (1965).
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consistent with U.S. law, and they are supposed to apply exactly
the same standard of review as the Court of International Trade and
its appellate tribunals. In short, the panels are supposed to
undertake the same judicial function as Article III courts, without
having the same qualifications and characteristics. This has
always appeared to be a poor policy and the passage of time has
failed to demonstrate otherwise. See, e.d., Judge Wilkey's dissent
in Certain Softwood Lumber Products from Canada, Extraordinary
Challenge Committee Proceeding, ECC-94-~1504-01USA (Aug. 3, 1994).

II
PROBLEMS RELATING TO PANEL MEMBERSHIP.
A, Constitutional Issues.

1. The Protections Of Independence And Impartiality 1In
Article TII. By securing review by Article III courts in
litigation between taxpayers and the government in tax matters,
the Congtitution guarantees the taxpayer (and the government) a
fair, impartial, and independent hearing of the matter. Article
III, Section I provides:

The judicial Power of the United States, shall be vested
in one supreme Court, and in such inferior Courts as the
Congress may from time to time ordain and establish. The
judges, both of the supreme and inferior courts, shall
hold their offices during good behavior, and shall, at
stated times, receive for their services, a compensation,
which shall not be diminished during their continuation
in office.

Required for such hearing was a federal court with judges appointed
for life and with no diminution of salary. These provisions were
intended to make the judiciary as apolitical and unbiased as
possible. The provisions were intended to allow the judges to hold
the scales aright between the government, of which they are part,
and the citizenry, of which they are also part. Writing in The
Federalist No. 79, Hamilton stated the reason briefly and
correctly: "{i]n general course of human nature, a power over a
man's subsistence amounts to a power over his will.” Outright
bribery and blackmail were not what was contemplated. The very
existence of easy governmental procedures (diminution of salary or
executive dismissal from office, both foreclosed by the
constitution) to punish the judge was recognized as a subtle power
over his will to judge rightly and fairly. Nothing about human
nature has changed from the drafting of the constitution to the
present day.

Congress apparently thought that members of the private trade
bar from the United States, Canada or Mexico would be able to lay
aside all bias, prejudice, and hope for further employment to serve
on bi-national panels and render fair and unbiased decisions which
could not be appealed to any court. However, we believe that the
appearance of a conflict in such situations is a recurring concern.
Thus, we believe, as did the framers of the constitution, that
persons who are not given as their sole duty in life the activity
of being a judge, will not be able on all occasions to act
impartially. This is especially so in cases where panel members
return to their wusual 1livelihoods of advising c¢lients on
international trade. Subconscious bias, at least, will always be
a question.

Article TII makes it impossible for active federal judges to
sit on any bi-national panel. Federal judges are available only
in federal courts. They do not give advisory opinions nor do they
undertake to adjudicate matters which are not federal cases and
controversies. Congress cannot impose such duties upon them, nor
can they accept them. Thus, the bi-national panels are condemned
to use private parties in rendering their unappealable decisions.
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At times these private arbiters may be retired federal judges.
Such a situation may be a plus, but it does not make a system which
is operating outside the constitution into one which is operating
within it.

2. The Appointment And Qath Issue. As we have discussed, the
Framers, in the Constitution, guarantee the independence and
impartiality of judges by insulating judges from political and
economic pressures by virtue of lifetime employment and guarantee
of no deduction of pay. At the same time, the Framers insured that
those interpreting and enforcing United States laws would be in
compliance with both the Constitution and the directive of
Congress. This was accomplished in four ways. First, the
Constitution provides that all federal officers be nominated by the
President and confirmed by the Senate. Second, the Supremacy
clause mandates that the Constitution and the laws of Congress be
the Supreme law of the land, overriding conflicting state law.
Third, the oath clause requires that all federal and state
legislators, judges, and executive officers take an oath to be
bound by the Constitution. Finally, the impeachments clause grants
to Congress the right to accuse and try any federal officer who
commits high crimes and misdemeanors, including failure to comply
with his or her oath.

In the context of the imposition and collection of duties,
these constitutional safeguards are clear: An officer nominated
by the President and confirmed by the Senate is responsible for
determining the rate or amount of duty to be applied in a certain
case. Likewise, anyone reviewing such a determination,
specifically a judicial officer, is also subject to such an
appointment process. Moreover, under the Constitution, both the
administrative or executive officer and the judicial officer must
take an ocath to preserve the Constitution and if such task shall
fall to a state official, the ocath is equally applicable, and the
Constitution and the laws of Congress are supreme. Finally, if the
executive or judicial officer shall commit some crime or
misdemeanor, he or she may be impeached and tried.

Thus, under the constitutional scheme both administrators and
judges deciding such cases are subject to severe sanctions should
they stray from the Constitution or the laws of Congress.

However, under the bi-national panel system there are no such
constraints. Indeed, perversely, in some cases, the system is
designed to materially thwart these Constitutional protections.
First, neither the United States nor the foreign (Mexican or
Canadian) panelists are nominated by the President or confirmed by
the Senate. These panelists, of course, determine the liability
of U.S.-citizen taxpayers for taxes payable to the United States
government. Second, the foreign panel members never take an oath
to support the Constitution or the laws which were enacted by
Congress. This is particularly odd in the context of bi-national
panels where such panels' only function is to interpret United
States import duty laws. Indeed, many panel members may not in
good conscience make such an oath because they have already taken
an inconsistent cath to support some other form of government.
Finally, of course, while the panelists may be subject to some form
of sanction, they are not subject to the constitutional sanction
of impeachment. Thus, we feel, that these constitutional defects
should preclude bi-naticnal panel review.

B. Policy Issues.

The principal policy objections to the membershlp of bi-
national panels are closely linked to the foregoing constitutional
issues. Fundamentally, bi-national panels cannot achieve the
independence and impartiality of Article III federal judges. At
best, they may hope to come close, but as a practical matter the
system has been seriously criticized. First, by virtue of using
citizens of different countries, the panels increase the appearance



93

of politicization and nationalistic bias. Second, by virtue of
using practicing trade attorneys, the panels increase the
appearance of either client-related or issue~related conflict of
interests. In other words, one source of possible conflict, as was
alleged in the Softwood lLumber case, is that panel members or their
law firms have often represented companies in the industry involved
in the case. And even if the panel member has no genuine client
conflict, a second ©possible conflict is that particular
practitioners may favor a particular substantive interpretation of
the law because it would help a client in a future case. These
factors create an appearance of a lack of impartiality, thereby
undermining legitimacy and confidence in the system.

Notably, a frequent response to the conflict-of-interest
criticism is that, if taken to its logical extreme, it would
eliminate large numbers of the international trade bar from
membership in panels and, consequently, eliminate the main pool of
expertise. In fact, this response illustrates that the panel
attempt is fundamentally flawed because the goals of impartiality
and expertise are too difficult to achieve simultaneously, forcing
one or the other goal to be compromised.

The problem was well stated during the colonial period, when
customs and international trade lawyers served on the colonial
Vice-Adniralty courts which decided customs and international trade
issues:

this Gentlemen is a constant practicing attorney, in all
the King's Courts here, so that when anything comes
before him in the Court of Vice-Admiralty, where his
clients are concerned, he is under a strong temptation,
to be in their favor, to His Majesty's dishonor, and to
the great discouragement of His Majesty's Officers of
the customs, and should he not so act he must lose a
great number of fat clients, who are of much more value
to him than his post of Judge of the Vice-Admiralty.

In contrast to these problems with bi-national panels, it is
beyond question that Article IIT judges possess independence and
impartiality and, when appointed to the Court of International
Trade and CAFC, are able to develop specialization and expertise
in the countervailing duty and antidumping duty laws.

III
THE PROBLEM OF DIVERGENT CASE LAW.

By having a system that relies on bi-national panel review for
imports from some countries and CIT judicial review for imports
from other countries, it is inevitable that inconsistent results
and divergent lines of jurisprudence will result. While the panels
are supposed to be guided by domestic law standards of review and
rules of interpretation, one of the repeated criticisms of the
panels is that they misapply U.S. law. See, e.q., Judge Wilkey's
dissent in Softwood Lumber, supra. Furthermore, if a panel is
presented with an issue of first impression, there is no assurance
that the panel would decide the issue in the same way as an Article
IIT court.

An added problem is the differing role of precedent. As
courts in a common law system, the Supreme Court, the CAFC and
Court of International Trade apply the doctrine of stare decisis,
and the courts' legal conclusions are also binding on the agencies.
Panel decisions, in contrast, do not have direct legal effect
beyond the immediate case. At best, they may constitute a

5 Governor Jonathan Belcher of Massachusetts and New
Hampshire to the Admiralty, 31 January 1742 (as quoted in M. H.
smith The Writs of Assistance Case, 58-59 (1978)).
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persuasive commentary. Although panel decisions are often cited
in subsequent panel deliberations, they are not authoritative or
legally binding in the way judicial decisions are. The situation
is even more complicated under the NAFTA with the addition of
Mexico, for Mexico has a civil law system in which the doctrine of
stare decisis does not exist at all.

These difficulties are compounded when a petition is filed
against multiple countries, some of which are entitled to bi-
national panel review and some of which are not. In addition to
the legal issues, there is no assurance that panels would reach
the same decision as courts under the relatively subjective
"substantial evidence" test. Thus, it is entirely possible that
the same factual conclusions might be sustained with respect to one
country and overturned with respect to another country.

As a constitutional matter, the multiple system of review
raises two issues. First, it is arguable that the system of review
violates the equal protection of the laws. Second, the likelihood
of divergent interpretations of the same statute undermines the
requirement in Article I, section 8, that import duties must be
uniform throughout the United States. As a practical matter, the
multiple system of review can be extremely burdensome and
confusing. Where a petition is filed against several countries,
the petitioner and the agencies would be forced into the expense
of simultaneously defending review proceedings before a different
panel for each country involved in the case.

CONCLUSION

CITBA believed that the provisions for bi-national panel
review in antidumping duty and countervailing duty cases under the
U.S.-Canada Free-Trade Agreement and the North American Free Trade
Agreement were unconstitutional and unwise. We believe that the
sericus deficiencies in bi-national review should compel Congress
to withhold fast-track negotiating authority for any new free trade
agreement, with C¢hile or any other country, which would include the
bi-national panel review system.

Respectfully submitted,
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Chairman CRANE. Thank you, Mr. Weiss.
Mr. Sweeney.

STATEMENT OF JOHN SWEENEY, POLICY ANALYST, TRADE
AND INTER-AMERICAN AFFAIRS, HERITAGE FOUNDATION

Mr. SWEENEY. Good afternoon. Thank you, Mr. Chairman, and
members of the Trade Subcommittee, for inviting me to testify on
behalf of the Heritage Foundation.

The Heritage Foundation, for well over a decade, has been a very
strong supporter of free trade. We continue to be so.

With a gross national product of only $52 billion and a popu-
lation of only 14 million people, the argument that Chile’s rapid
entry into NAFTA is vital to U.S. national interests may strike
many Americans as an exaggeration.

Nevertheless, it would be a serious mistake to downplay the stra-
tegic importance of Chile to vital U.S. interests in the Western
Hemisphere. Let me list four key reasons why the U.S. Congress
and the Clinton administration should work together to make glile
the fourth signatory of NAFTA before the end of 1995.

No. 1, the leadership and credibility of the United States are at
stake. At the Summit of the Americas in Miami, just 6 months ago,
President Clinton announced that his administration would nego-
tiate Chile’s entry into NAFTA this year. Moreover, since 1990, two
successive U.S. administrations have pledged officially on at least
four separate occasions, to my certain knowledge, that Chile would
be next in line for membership in NAFTA after Mexico.

For well over a decade, successive U.S. administrations, both Re-
publican and Democratic, have been leading a hemispheric push to
open up Latin America’s economies, liberalize trade policies
throughout the region, and encourage democratic reforms.

The nations of the Western Hemisphere expect the U.S. Govern-
ment to live up to its hemispheric commitments. The governments
of Latin America and the Caribbean have reacted to the Mexican
crisis in the most positive and constructive way possible. They have
not retreated from the challenges of budding democratic capitalism;
instead, they have redoubled their efforts to move forward.

Barely a decade ago a crisis similar to Mexico’s might have trig-
Eered a massive shift back to statism, protectionism, and populism,

ut in 1995, Latin America’s collective response was to reaffirm the
region’s determination to press forward with the difficult process of
economic and political reform.

No. 2, Chile will not wait for the United States and neither will
the rest of Latin America. The Mexican crisis was a most unwel-
come development creating the so-called “Tequilla Effect” which
produced widespread capital flight. Yet, Latin America’s democ-
racies have redoubled their efforts to press forward.

In Chile’s particular case, Chile is negotiating a closer associa-
tion with MERCOSUR and is strengthening its trade relations with
Mexico, Peru, Colombia, and other nations in the region.

Chile is also expanding trade and diplomatic linkages with the
APEC countries and is working to strengthen its relations with the
European Union.

Membership in NAFTA is not a life or death proposition for
Chile. For the past 25 years, Chile has been pursuing an aggressive
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policy of unilateral trade liberalization under GATT rules because
the Chileans understand that trade liberalization and export diver-
sification are the only way forward for a small developing country
like theirs.

The Chileans want to join NAFTA because for Chile membership
in NAFTA means, first, a level playingfield where the rules of the
game are the same for everyone; second, greater institutional sta-
bility for Chile’s 5-year-old democracy and its export-driven devel-
opment model; and third, because NAFTA membership is the
equivalent of a Good Housekeeping Seal of Approval from the
world’s most powerful economy.

For Chile that will translate into more foreign investment in
Chile by American and other investors and it will also help to open
up markets other than the U.S. market for Chilean products.

No. 3, Chile is NAFTA’s anchor in South America and Chile is
NAFTA’s southern cone gateway to the APEC markets. Chile’s
membership in NAFTA is absolutely essential to NAFTA’s eventual
convergence with MERCOSUR into a single free trade agreement
based on the benchmark NAFTA treaty.

There can be no functional Free Trade Area of the Americas in
this hemisphere without Mexico, Argentina, Brazil, and Chile.

While Chile may be a small country in terms of GNP and popu-
lation, it is light-years ahead of every other country in Latin Amer-
ica today, including Mexico, in terms of its economic performance,
its policies, and its international competitiveness. This is a matter
of public record.

No. 4, Chile is not Mexico and Mexico is not Latin America. Chile
is not asking the United States for any bailouts or preferential
treatment. The Chileans want to trade with the United States as
part of their global strategy of continually diversifying and expand-
ing Chilean exports.

To date, the only two substantive studies on the impact of Chile’s
entry into NAFTA indicate that Chilean exports to U.S. markets
would not increase appreciably in the near-to-medium term, but
that U.S. exports to Chile and U.S. investments in Chile would in-
crease significantly from current levels.

The questionable arguments used to oppose Mexico’s entry into
NAFTA are completely inapplicable in the case of Chile. There is
no way that any one can argue cogently that U.S. jobs would be
threatened, or that U.S. companies would relocate their manufac-
turing facilities to Chile. Illegal immigration from Chile is not a
problem.

In addition, Chile is a country that should never require a U.S.
taxpayer-funded bailout of any kind. Chilean people are hard work-
ing, entrepreneurial, and they have traveled a long and difficult
road from socialism, to military dictatorship, to democracy.

In conclusion, Chile is the kind of country populated by self-
reliant, hard-working people that Americans traditionally have ad-
mired and respected, and we certainly should include them in
NAFTA as quickly as possible.

Thank you.

[The prepared statement follows:]
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Testimony for Hearings on Chile’s Accession to NAFTA
by the Subcommittee on Trade
House Committee on Ways and Means
June 21, 1995

‘Why Chile’s Accession to NAFTA
is Vital to the National Economic Interests of the United States
by John Sweeney
Policy Analyst
Trade and Inter-American Affairs
The Heritage Foundation

With a gross national product of only $52 billion and a population of only 14
million people, the claim that Chile’s rapid entry into NAFTA is vital to U.S. national
interests may strike many Americans as an exaggeration. After all, the GNP of the
United States totals more than $8.2 trillion, which makes the U.S. economy about 159
times larger than economy of Chile. Opening a huge foreign market for U.S. exports is
not an issue in the case of Chile. And Chile, unlike Mexico, does not depend on U.S.
markets for its economic prosperity. Barely one-fifth of Chile’s total exports are shipped
to the United States. This contrasts greatly with Mexico, which does over three-quarters
of its international trade with the United States. Nevertheless, it would be a mistake to
downplay the strategic importance of Chile to vital U.S. interests in the Western
Hemisphere.

There are four key reasons why the U.S. Congress and the Clinton Administration
should work together to make Chile the fourth signatory of the North American Free
Trade Agreement before the end of 1995:

e The leadership and credibility of the United States are at stake. At the
Summit of the Americas in Miami just six months ago, President Clinton announced that
his administration would negotiate Chile’s entry into NAFTA this year. Moreover, since
1990 two successive U.S. administrations have pledged officially, on at least four
separate occasions, that Chile would be next in line for membership in NAFTA, after
Mexico. For well over a decade, successive U.S. administrations -- both Republicans and
Democrats -- have been leading a hemispheric push to open up Latin America’s
economies, liberalize trade policies throughout the region, and encourage democratic
reforms. The Caribbean Basin Initiative, the Enterprise for the Americas Initiative, the
North American Free Trade Agreement, plus the Partnership for Prosperity and the Free
Trade Area of the Americas to which President Clinton committed the United States last
December, all form part of a longstanding, consistent U.S. policy that seeks to encourage
economic development, prosperity and democratic stability throughout the Western
Hemisphere.

Investor confidence is difficult to build up, and very easy to destroy. The collapse
of the Mexican peso last December, only nine days after the Summit of the Americas,
was a terrible blow to confidence in Latin America -- those affected included both
international investors, as well as many Latin Americans involved directly in the
challenge of leading their countries through a difficult process of transformation from
inward-looking, inefficient, uncompetitive and statist economies, into export-driven,
efficient and competitive nations in which private enterprise and civil society are the
principal motors of economic and democratic progress.

The nations of the Western Hemisphere expect the U.S. Administration to live up
to its hemispheric commitments. The governments of Latin America and the Caribbean
have reacted to the Mexican crisis in the most positive and constructive way possible.
They have not retreated from the challenges of budding democratic capitalism. Instead,
they have redoubled their efforts to move forward. Barely a decade ago, a crisis similar
to Mexico’s might have triggered a massive shift back to statism, protectionism and
populism. But in 1995, Latin America’s collective response -- with the exception of
Cuba’s communist dictator -- was to reaffirm the region’s determination to press onward
with economic and political policies designed to make the region’s economies more
competitive, efficient and democratic.
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Chile’s rapid accession to NAFTA is critically important, both for substantive and
symbolic reasons. In substantive terms, it would strengthen U.S. Jeadership and
negotiating power in the process of tuning NAFTA into a Free Trade Area of the
Americas. In symbolic terms, it would send the hemisphere’s struggling democracies a
powerful message that the United States is not backing away from its hemispheric
responsibilities.

o Chile will not wait for the United States, and neither will the rest of Latin
America. The Mexican crisis was a most unwelcome development, creating the so-
called “Tequila Effect™ that produced widespread capital flight. Investors have taken
tens of billions of dollars out of Latin America’s emerging markets since last December
because they mistakenly equated Mexico with every other country in the region.
However, while Latin America’s democracies have been disheartened by the resurgent
wave of anti-trade sentiment that welled up in America following the peso’s collapse.
they have not abandoned their commitment to pushing ahead with the region’s reform
and modernization. Instead of quitting, practically every government in Latin America
has taken action to prevent Mexico-style crises in their own economies. Argentina is the
most telling example of this positive behavior, which the U.S. would do well to reinforce
by extending NAFTA membership first to Chile, and subsquently to Argentina. Six
months ago, Argentina was perceived widely as the next candidate in line after Mexico
for a major financial crisis, but the Menem Administration responded with tough policy
adjustments that prevented a banking crisis in Argentina, and bolstered the confidence of
international investors.

Meanwhile, Chile is negotiating a closer association with the Mercosur countries,
and it is strengthening its trade relations with Mexico, Peru, Colombia and other Latin
American countries. Chile is expanding trade and diplomatic linkages with the APEC
countries, and it is working to strengthen its trade relations with the European Union.
The United States can choose to respond proactively, by living up to its commitments to
the hemisphere’s democracies, and in particular to its formal pledges to Chile.
Alternatively, the U.S. can choose to ignore a historic opportunity to reaffirm its natural
leadership in the Americas by turning the aftermath of the Mexican crisis into an
unparalleled opportunity for progress throughout the hemisphere. In my opinion,
ignoring this opportunity would weaken U.S. leadership and credibility throughout the
Americas, and would constitute a major setback for the cause of capitalist democracy in
the Western Hemisphere.

Membership in NAFTA is not a life or death proposition for Chile, which today is
both an APEC nation, and perhaps the closest thing to a Switzerland in Latin America.
For the past 25 years, Chile has been pursuing an aggressive policy of unilateral trade
liberalization under GATT rules, because the Chileans understand that trade liberalization
and export diversification are the only way forward for a small developing country like
theirs. The Chileans want to join NAFTA because. for Chile, membership in NAFTA
means (1) a level playing field where the rules of the game are the same for everyone, (2)
greater institutional stability for Chile’s five-year-old democracy and its export-driven
development model, and (3) because NAFTA membership is the equivalent of a good
housekeeping seal of approval from the world’s most powerful economy. For Chile, that
will translate into more foreign investment in Chile by American and other investors, and
it should also help to open up markets other than the U.S. market for Chilean products.

e Chile is NAFTA’s anchor in South America, and Chile is NAFTA’s
Southern Cone gateway to APEC markets. Chile is both a member of APEC and a
Southern Cone country. Chile’s membership in NAFTA is absolutely essential to
NAFTA’s eventual convergence with Mercosur into a single free trade agreement based
on the benchmark NAFTA treaty. There can be no functional Free Trade Area of the
Americas in this hemisphere without Mexico, Argentina, Brazil - and Chile. While
Chile may be a small country in terms of GNP and population, it is light years ahead of
every other country in Latin America today -- including Mexico -- in terms of its
economic performance. the government’s free market policies, and its international
competitiveness. This is a matter of public record. For example, The Heritage
Foundation’s Index of Economic Freedom -- published only a few months ago -- found
that Chile’s economy was the freest in Latin America. Similarly, the World
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Competitiveness Report produced by the Worid Economic Forur, based in Davos,
Switzerland, found in 1994 that Chile leads every other country in Latin America. In
fact, of fifteen non-OECD countries studied by the World Economic Forum, Chile was
ranked fifth in overall competitiveness behind Singapore, Hong Kong, Malaysia and
Taiwan, but well ahead of Mexico (now an OECD member and ranked 19 out of 23
OECD countries), Argentina, Colombia, Brazil and Venezuela.

By making Chile the fourth member of NAFTA, the United States would increase
its negotiating power relative to Brazil and Mercosur. It is not a coincidence that Brazil
is pushing hard for a closer relationship between Mercosur and Chile. The Brazilians
understand that if Chile joins Mercosur before becoming a member of NAFTA, then
Mercosur’s negotiating power in any future trade talks with the United States would be
significantly stronger. The Brazilians aiso understand that if Chile joins NAFTA, it is
likely that Argentina would tilt even more strongly towards NAFTA than towards
Mercosur. Does it matter which way Chile and Argentina tilt? Yes, it matters very
much, because the concept underlying the creation of a Free Trade Area of the Americas
is that NAFTA should be the benchmark treaty. By bringing Chile into the fold now, the
idea that NAFTA must be the cornerstone of an FTAA would be reaffirmed. This is
especially important now that Brazil and the United States are trying to improve their
bilateral relationship. Historically, relations between the United States and Brazil have
been cool. Brazil has the largest economy in Latin America, and despite the chronic four-
digit inflation Brazil has suffered in recent years, it has also boasted one of the
hemisphere’s fastest-growing economies.

» Chile is not Mexico, and Mexico is not Latin America. Chile is not asking
the United States for any handouts, bailouts, or preferential treatment. The Chileans want
to trade with the United States as part of their global strategy of continually diversifying
and expanding Chilean exports. To date, the only substantive studies on the impact of
Chile’s entry into NAFTA indicate that Chilean exports to U.S. markets would not
increase appreciably in the near to medium term, but that U.S. exports to Chile, and U.S.
investment in Chile, would increase significantly from current levels. The arguments
used to oppose Mexico’s entry into NAFTA are completely inapplicable in the case of
Chile. There is no way that anyone can argue cogently that U.S. jobs would be
threatened, or that U.S. companies would relocate their manufacturing facilities to Chile.
Illegal immigration from Chile is not a problem. In addition, Chile is a country that
should never require a U.S. taxpayer-funded bailout of any kind. Chile is a small
country populated by a hard-working, entrepreneurial people who have traveled a long
and difficult road from socialism, to military dictatorship, to democracy. Chileans are the
kind of self-reliant and hardworking people that Americans traditionally have admired
and respected.

In conclusion. extending NAFTA membership to Chile is a win-win proposition
for the United States, for the American people, for Chile, and for all of Latin America.
U.S. leadership and credibility in the hemisphere would be strengthened at a critical
juncture in which international investors are still wavering in their commitment to Latin
America, in which popular support for free market policies remains shallow throughout
the region, and emerging democratic institutions are still weak. The United States will be
a net loser -- economically and politically - if our policymakers fail to seize the initiative
in this moment of opportunity.
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Chairman CRANE. Thank you, Mr. Sweeney.
Mr. Housman.

STATEMENT OF ROBERT F. HOUSMAN, SENIOR ATTORNEY,
CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW

Mr. HousMaN. Thank you, Chairman Crane, members of the
subcommittee, for this opportunity to appear before you today to
testify on Chilean accession to the NAFTA on behalf of CIEL, the
Center for International Environmental Law.

Let me start by setting the record straight. In contrast to what
some of the other testimony would have you believe, as to CIEL,
we have no record of protectionism and, in fact, we strongly sup-
port properly conducted trade liberalization.

Some might even qualify us as an international service organiza-
tion that is both dependent upon and serves to promote open bor-
ders and the rule of law. In fact, CIEL will soon open a Geneva
office, so I do not know how we could be more involved in inter-
national trade than we already are.

Having set the record straight, let me now turn to what appears
to be the foremost issues of the day-—perhaps even a deal-breakin
issue—whether or not fast track should include environmenta
goals and objectives and whether or not the Chilean package of ac-
cession agreements should also include environmental goals and
objectives, or more precisely, an environmental side agreement.

1 know that members of this subcommittee have expressed con-
cerns and reservations about including environmental matters
within fast track and Chilean accession. I want to respectfully dis-
agree with that belief and provide you with evidence as to why I
believe that environmental protections should be included.

Many opponents of environmental provisions in the fast track
and extending environmental provisions to Chile have argued that
the reason why these provisions are unnecessary is because Chile
does not share a border with the United States.

I think that that argument shows a subtle, but important, mis-
understanding of the NAFTA package of agreements—in terms of
the package, | am talking about the environmental side agreement
and the NAFTA agreement itself.

Bearing in mind, Robert Frost’s admonition never to take down
a fence before you understand why it was put up, let me start by
explaining what is in the NAFTA package.

The NAFTA package does not deal with cross-border environ-
mental problems. In fact, the package deals with trade distortions
caused by the lack of environmental enforcement. Let me give you
evidence of this. This document I am holding up is perhaps the
most contentious of the NAFTA agreements to date.

Eighty-eight paragraphs in the side agreement deal with envi-
ronmental trade distortions. Only five paragraphs mention—and 1
would underscore the word mention, because they are bare men-
tions—cross-border issues.

Where cross-border issues are dealt with is, in principal, in this
document, the Integrated Border Environmental Plan. This docu-
ment contains 175 detailed pages of how Mexico and the United
States agreed to handle cross-border issues. The border plan is not
part of the NAFTA package.
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When you understand that the NAFTA package, itself, does not
truly deal with cross-border issues but deals with trade distortions,
you begin to shed light on why this argument—that because we do
?o_ii, share a border with Chile we do not need the side agreement—

ails,

For example, if one extended this theory of borders and trade dis-
tortions to U.S./Japanese trade, conceivably the lack of a border
would preclude trade distinctions even in autos and auto parts, be-
tween the United States and Japan. Now, we all know that that
is certainly not the case and never has been.

Similarly, because the NAFTA environmental side agreement
deals with trade distortions caused by a lack of environmental en-
forcement that span noncontiguous States, is fully applicable to
Chile. In fact, we are already starting to see the beginnings of non-
contiguous environmental enforcement concerns arising with Chile.

We have heard recently from the U.S. salmon farmers who be-
lieve that disparities in environmental health and safety laws and
law enforcement are causing them a competitive disadvantage. You
have heard other groups testify today, agrarian interests, that
they, too, share similar concerns.

Moreover applying the environmental side agreement to Chile is
important because it is not just Chile we are talking about. Be-
cause this will be the template for hemispheric integration in the
future, we are talking about Brazil and Argentina as well.

When you look at this list of potential NAFTA entrants, the envi-
ronmental dynamic looms large. Venezuela and Brazil have already
challenged a U.S. environmental protection law at the WTO. Qur
textile manufacturers have concerns about the environmental prac-
tices of other hemispheric countries and their competitive position.

Finally, let me add that there is one other obstacle to not apply-
ing the side agreement to Chile and that is the views of our
NAFTA partners.

At a meeting that you and I attended, Chairman Crane, the Ca-
nadian Government representative was emphatic that the NAFTA
side agreement was a sine qua non to expanding NAFTA member-
ship.

The Mexican Government, as I understand it, has reportedly said
that they will drop out of the NAFTA side agreement, jeopardizing
potentially the entire NAFTA, if we do not move forward.

Moreover, I think it is possible to deal with these issues and yet
not hamstring liberalization. My written testimony provides a set
of readiness criteria and milestones that I think achieves this goal
quite well.

Let me close by saying we all support progress. But is it progress
if we drive a car faster off a cliff? No, it is recklessness. We all
want a smooth road to hemispheric trade integration.

We want to avoid these car crashes—economic, social, and envi-
ronmental. As part of that process the NAFTA has set a road that
can be smooth. I think we ought to expand that road and improve
on it, not abandon it.
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If we do so, we can think of the environmental provisions that
are in the NAFTA package as guard rails against environmental
car crashes. With academic guard rails in place, we have a really
good trading partner in Chile and something we can all hold up as
a model to the hemisphere and the world.

Thank you.

[The prepared statement follows:]
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Chairman Crane, members of the Subcommittee, thank you for the
opportunity to appear before you today on Chilean accession to the
North American Free Trade Agreement (NAFTA). My name is Robert
Housman, I am a Senjior Attorney with the Center for International
Environmental Law (CIEL) in Washington, D.C.!

My testimony will focus on two issues: 1) the inclusion of
environmental protection in the grant of fast track authority to
negotiate with Chile their accession to the NAFTA; 2) how
environmental issues regarding Chile’s accession to the NAFTA might
be handled most effectively.

I. The Inclusion of Environmental Language in Fast Track

Perhaps, the single most contentious issue with regard to
Chilean accession to the NAFTA-one which seriously threatens the
ability of the NAFTA parties to bring Chile into the NAFTA fold-has
little at all to do with Chile. 1Instead, the deal-breaking issue
of the day appears to be whether the fast track autheority provided
to the president to negotiate with Chile, and possibly beyond,
should include environmental protection within the list of goals
that should be advanced by trade liberalization efforts.

I know that many of the members of this Committee have
expressed the belief that such environmental matters should not be
included in the fast track authority. I want to begin by
respectfully disagreeing with this view, and by offering evidence
as to why such environmental goals should be included in the fast
track authority.

Many opponents of environmental fast track language have
argued that the environmental provisions of the NAFTA package are
not applicable to Chile, because Chile and the United States do not
share a common border. I believe that this argument reflects a
minor, but nonetheless important, misunderstanding of how the NAFTA
package of agreements deals with the environment.

Thus, bearing in mind the advice of Robert Frost who once said
"never take down a fence until you know why it was put up," it is
important to first explain what is in the NAFTA package. The NAFTA
package—the NAFTA agreement and the side agreements—simply does not
focus on transborder issues. The reality is that such issues are
rarely even mentioned in the NAFTA package's provisions on the
environment. The main thrust of the NAFTA package, in particular
the side agreement, is to control the potential distortions to
trade flows that can be caused by disparate levels of environmental
law enforcement.

Once one understands that the NAFTA package’s environmental
provisions focus on trade distortions, the theory that the NAFTA
environmental provisions only apply where a common border exists
falls apart. Trade distortions—environmental and other—do not
require a common border. Let me prove my point by applying the

'Brennan Van Dyke and David Hunter, both also of CIEL, aided in the
preparation of this testimony.
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border theory of environmental trade distortions more broadly. For
example, if one extended this theory to U.S./Japanese trade the
lack of a border would preclude any trade distortions between the
United States and Japan. 1Imagine no trade distortions could exist
in say auto or auto parts trade simply because we share no border
with Japan. However, we all know this is not true. While we share
no border, Japanese governmental and nongovernmental practices
create substantial trade distortions in these sectors.

Similarly, whether or not two trading partners share a border
has little effect on whether trade distortions exist based on
different 1levels of environmental protection or enforcement.
Therefore, because the NAFTA environmental side agreement deals
with trade distortions that span noncontiguous territories, the
fact that Chile has no border with the United States has simply no
bearing on the applicability of the NAFTA package’s environmental
provisions to Chilean accession. For example, the U.S. farmed
salmon industry has already raised specific concerns in testimony
provided to both the Congress and the Clinton administration that
the lack of environmental regulations on Chilean salmon farmers
puts U.S. farmers at a disadvantage. In other words, the extension
of the NAFTA side agreement is no less important in regard to
Chilean accession as it was for Mexico and Canada.

Dealing with environmental issues, in particular environmental
trade distortions, in the Chilean accession process is also of
vital importance because we are not just talking about Chile here.
Chilean accession teo the NAFTA will cut the template for
hemispheric integration that as currently envisioned will extend to
all the nations of the Americas by the year 2005. Therefore, for
those who wonder why all the fuss over Chile, my simple answer is
Brazil, Argentina, Columbia, Bolivia, Paraguay, Uruguay, Peru, and
so on.

If one examines this list of other potential NAFTA partners,
environmental issues will loom still far larger down the road.
U.S. textile manufacturers already are complaining about the
disparities in competitive position caused by the failure of other
Western Hemisphere nations to require basic level of environmental
protection. Venezuela and Brazil, both NAFTA hopefuls, have
recently gone to the WTO to challenge a U.S. environmental law
requiring gasolines to become less toxic and smog causing—a law
that the Congress, domestic refiners and environmental groups all
agree is vital to our citizens’ health and safety.

Unfortunately, our ability to deal with these issues in the
future will depend largely upon how well we lay the groundwork
now—that is why builders work so hard to lay a strong foundation
for a home, even though the foundation itself will never be
occupied.

Finally, those who would prefer not to extend the NAFTA
environmental side agreement further are likely to face one other
major obstacle to their approach, namely the views of our NAFTA
trading partners. Recently, at the Miami Congressional Workshop on
Latin America, a senior member of the Canadian government provided
emphatically that Canada belleves the extension of the side
agreement is a sine qua non to the expansion of the NAFTA proper to
any other party. While I have not heard a recent opinion on the
topic from Mexico, one must wonder why Mexico would ever consent to
giving Chile a deal better than the one it was given. Thus,
realizing that the expansion of the NAFTA is not a sole U.S.
prerogative, opponents of the extension of the NAFTA environmental
agreement may find that if their opposition carries the day, the
expansion of the NAFTA proper may be lost-biting off one’s nose to
spite his face so to speak.
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II. Handling Environmental Issues in NAFTA Accession

Given that the factors laid out above clearly argue in favor
of, at minimum, applying the environmental provisions of the NAFTA
to Chile and beyond, the next question is how best to apply them.
The environmental provisions of the NAFTA and its supplemental
environmental agreement, the North American Agreement on
Environmental Cooperation, the NAAEC, only ensure that parties
enforce their environmental laws, not that parties have adequate,
or any, environmental laws to enforce. Because not all nations in
the hemisphere are at the same level, a set of criteria is needed
to guide NAFTA accession. In policy circles these criteria have
come to be called "readiness criteria."

Readiness criteria provide quidance to determine both when a
country’s domestic house is sufficiently in order to begin NAFTA
accession negotiations and what order of priority should be
assigned to each country in the NAFTA accession "on deck" circle.
Efforts to develop such criteria have focused largely on
traditional economic and trade considerations. Less attention has
been paid to the environmental aspects of readiness, but the
question of what environmental policies need to be in place before
a country is ready to become a NAFTA party remains a major issue in
the NAFTA accession process.

CIEL considers the most sensible approach to readiness

criteria to be a phased-in approach. Some criteria would
constitute the starting line, the point before which trade
negotiations should not begin. Other criteria would serve as

environmental milestones that must be met in order for the process
of liberalization to continue. There are countless ways to divide
up what should be starting line criteria and what should be
milestones, as well as to what should not be included at all. CIEL
advocates the following three-tiered approach to environmental
readiness criteria.’

Tier 1: the Starting Line

Liberalizing trade between countries at unequal stages of
industrialization and with vastly disparate environmental
protection policies, without furnishing adequate environmental
safeguards is just not responsible policy. Among the environmental
harms that can result are transfers of dangerous chemicals and
other goods, which less industrialized countries are ill-equipped
to regulate; subsidization by less regulated countries of the over
consumption practices of wealthier countries; and localization of
the growth of highly polluting industries in less regulated
countries. On the other hand, with basic legal and institutional
structures in place, and the intent to place safeguards in the
agreement to ensure continued progress on environmental protection,
the environmental harms of trade liberalization could be minimized.

1. Democratic Rights: The most critical starting line criteria
for environmental readiness focuses on civil and political
democratic rights. Citizens must have the right to obtain access
to government information and to participate in government
decisions affecting their interests. For example, a country must
have laws that, at a minimum, ensure that citizens receive
available information, and are consulted, about projects that will
significantly affect the quality of their environment. Chile has
taken some important steps in providing these types of rights. For
example, Articles 26-31 of Chlle’s new Framework Environmental Law
assures the informed participation of the community in the process
of reviewing Studies of Environmental Impact.

‘A parallel approach could also ensure that accession agreements
adequately address trade-related labor concerns.
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Moreover, democratic rights must be extend into areas broader
than just narrow "environmental'" concerns; they must pervade the
entire system of government. Other democratic rights necessary to
secure adequate environmental policies include the rights of
association and free speech, and to be free from persecution or
abuse for engaging in political advocacy. In order to enforce
these rights, as well as others, a country must have an independent
and impartial judiciary that is free of corruption and open to
citizen participation. Again, Chile appears to meet many of these
conditions.

2. Party to the Relevant International Agreements: Another
starting line marker for NAFTA accession should be to require, at
minimum, that an accessant be a party to, or otherwise generally in
compliance with, multilateral environmental agreements, such as:
the Montreal Protocol; the Basel Convention on Transboundary
Shipment of Hazardous Wastes; the Convention on International Trade
in Endangered Species; the Framework Convention on Climate Change;
the London Convention of 1972; the Convention on the Law of the
Sea; the Western Hemisphere Convention; and the Biodiversity
Convention. Moreover, the present NAFTA parties should all be in
full compliance with their obligations under the NAAEC whenever
accession negotiations begin. As an aside, our NAFTA partners
would be right to raise the United States failures to meet these
international obligations.

On this count, Chile should push the U.S., Mexico, and Canada
for assurances in the NAFTA accession agreement that the rich
biodiversity of its native forests will be protected in accordance
with the standards established in the Biodiversity Convention.
Similarly, given Chile’s special vulnerability to the effects of
stratospheric ozone depletion, Chile should demand that the NAFTA
parties remain in compliance with, and preferably strengthen,
obligations, including those related to trade, under the Montreal
Protocol. The United States should readily accede to, if not
promote, these requests.

3. Environmental Reviews of the Liberalization Process: Building
upon the environmental reviews of the NAFTA that were conducted by
all three original NAFTA parties, all accessants, as well as
current NAFTA parties, must be required to conduct a two-phase
environmental review of the likely impacts of NAFTA accession on
their environment. The first phase should occur at the earliest
possible stage in the process—prior to the commencement of actual
negotiations. This review must subseqguently be revised once the
negotiations are completed. A two-phase process is necessary
because phase one is intended to enable the negotiators to identify
and deal with issues that must be addressed in the negotiating
process, while the second phase can identify areas where trade
liberalization will require legal or regulatory protections to be
addressed outside of the trade agreement. The second phase is also
necessary for judging any accession agreement on its environmental
merits.

Working with its current NAFTA partners, the U.S. should
require Chile to undertake such a study and, unquestionably, should
undertake an environmental impact assessment, itself. Negotiations
should not proceed before all parties have completed reliable
environmental impact assessments, with opportunity for public
comment and review.

4. Capacity to Institute and Implement an Environmental Regulatory
Agenda: Finally, an accessant must already have in place the legal
and institutional capacity to institute and begin implementing
comprehensive environmental policies. For example, an accessant
must have an adequately staffed agency or agencies charged with
environmental protection.
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Again, Chile has recently taken significant steps in meeting
this first-tier criteria. Chile’s Framework Environmental Law of
1994 established both legal and institutional structures. CIEL is
heartened to see that since 1994, CONAMA, the newly-established
Chilean environmental agency, has finished drafting the regulations
necessary to implement the environmental impact studies provisions
of this law and has formulated the procedures for generating the
primary and secondary environmental standards.

However, capacity for implementation and enforcement, even of
the environmental impact studies, is still lacking. Presently, the
various regiconal offices of CONAMA, the COREMAs, which are
responsible for reviewing all of the environmental impact studies
for projects within their area, are staffed only by two
representatives and a secretary. Even if reviewing environmental
impact studies were the COREMA's only task, which it is not, the
workload would be impossibly high for a staff of two. VYet, if a
COREMA fails to approve or reject a particular environmental impact
study in a certain amount of time, the project is deemed to have
been approved. As a result, the benefit of having established an
environmental impact assessment process could be substantially
wasted. Progress on meeting environmental professional staffing
needs in CONAMA should be a first order priority in the early
stages of accession discussions.

Chile and the present NAFTA countries should be able to meet
the criteria to bring them to the starting line for NAFTA accession
negotiations with minimal difficulty. The environmental issues
associated with the expansion of the NAFTA presumably will be
identified in the various environmental impact assessments
conducted by the countries and private parties, and CIEL would
expect that the negotiators will work in good faith to design
acceptable resolutions to any environmental concerns identified.

In this regard, the negotiators must be committed to
addressing environmental problems, even if doing so requires
altering the contours of the agreement. Here, I am specifically
referring to the debate over whether accession should be to the
NAFTA and its supplemental agreements as they are; that is to say
unchanged (CIEL calls this the NAFTA Package Approach), or whether
provisions specifically suited to the issues raised by the unique
factors of a Chilean accession should be included in the accession
agreement (the NAFTA Plus Approach). If further study indicates
that environmental issues associated with Chilean accession cannot
adequately be addressed by the NAFTA and its supplemental
environmental agreement, the NAAEC, the parties must be open to
tailoring the NAFTA package to protect fully the environments of
every country. If this need to reopen the agreement becomes
apparent, CIEL would commend to your review the forward-thinking,
and well-reasoned proposals for NAFTA Plus accession that Minority
Leader Richard Gephardt and his staff have developed.

The primary reason that it is necessary to remain open-minded
about the NAFTA Plus Approach is that the NAFTA package may be
inadequate to respond to the natural resource issues likely to
arise in the context of increased economic activity in Chile. For
example, the citizen enforcement petition provision of NAAEC
article 14, which directs the Secretariat of the North American
Commission on Environmental Cooperation, the NACEC, to review
petitions "asserting that a Party is failing to effectively enforce
its environmental laws," may exclude laws governing natural
resource exploitation. Article 45.2(b) excludegs from the
definition of "environmental law" any statute or regulation "the
primary purpose of which is managing the commercial harvest or
exploitation ... of natural resources,' although "primary purpose"
is defined in article 45.2(c) as relating to the particular
provision in (rather than the entire) statute. Nonetheless, these
articles may prevent citizens from submitting article 14 petitions
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to challenge a failure to enforce laws regulating natural resource
exploitation. These provisions raise uncertainties with regard to
the breadth of resource protection laws that are covered under the
NAFTA packages environmental provisions.

A simple Understanding of the parties (in the GATT tradition)
regarding article 45.2 might suffice to clarify that natural
resource protection falls within the scope of the NACEC’s mandate
and article 14. In other contexts, and in light of the many issues
concerning natural resource expleoitation that relate to Chilean
accession, it may be necessary to tailor the NAFTA to ensure
adequate natural resource protection.

what should be avoided here is a fixation on form over
substance. It is dirrelevant how the environmental problems
identified in the environmental impact assessments are addressed;
it is only important that they be resolved through the NAFTA
process. The same need to focus on substance over form also arises
with regard to issues of timing. While many environmental issues
will need to be addressed at the outset of NAFTA accession
negotiations, some can appropriately be address during the process
of liberalization. The second and third tiers ¢f CIEL’s readiness
criteria provide a mechanism for continuing progress on
environmental protection along side trade liberalization.

Tier 2: The First Five Year Milestone

Five years after an accession agreement has been reached and
implementation of the NAFTA by and with the accessant has begun,
the accessant must have met the following criteria. First, the
accessant country must have passed legislation to address
substantially all, if not all, the environmental priorities
identified in the environmental reviews conducted during the first-
tier of the accession process. Furthermore, the accessant must
have fully put in place a regulatory framework, consisting of the
necessary institutions, personnel, laws, rules and regulations,
needed to implement the environmental laws developed during this
first five year pericd. Lastly, environmental laws that were
already in place prior to the commencement of the accession process
must now be being substantially, if not completely enforced.

Chile has already made some progress in meeting the
requirements of tier-two. For example, in 1991, Chile established
an Environmental Unit in the Ministry of Mining, which instituted
two new policies for environmental protection in the mining sector.
One policy mandated the completion of an environmental impact
assessment for new mining and smelting operations. The second
policy established ambient air quality standards for SO, and
particulate matter and ordered the creation of decontamination
plans for air pollution emanating from existing mines and smelters
in areas that exceeded those standards. The decontamination plans
require mines and smelters to meet ambient air quality standards
for SO, by the year 2000.

According to recent data, two out of the five mines and
smelters that are presently located in saturated areas have
approved decontamination plans. Another has submitted a plan, but
it has yet to be approved, and another is expected to submit its
plan very soon. One mine and smelter, however, seems to have been
officially allowed to evade the environmental ambient air quality
requirements simply by resettling its workers, and therefore, the
only local human inhabitants, away from the site; although the
workers obviously still spend hours each day working at the site
and breathing in the highly contaminated air. Such policies and
others like them in Chile constitute advancement toward meeting the
tier-two requirements, provided they are properly implemented.
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Other indications give cause for concern that Chile may not be

on the road to meeting the second-tier requirements. As this
testimony has already noted, CONAMA 1is presently severely
understaffed. What is most alarming about CONAMA’'s lack of

resources is what the situation may suggest about the level of real
political support for an effective environmental protection regime
in Chile. While it is true that CONAMA has enjoyed a dramatic
increase in the number of its staff, a significant chunk of its
financing has come from outside financial support. It is fine to
have the extraordinary expenses of building an environmental regime
underwritten by outside sources, but the day-to-day operational and
enforcement functions of CONAMA must become part of the budget of
Chile. The NAFTA accession agreement should provide built-in
assurances that the Chilean government will put some of its own
muscle behind creating an effective CONAMA.

Moreover, Chile has not yet resolved outstanding land claims
that have been brought forward by its many indigenous populations.
If we have learned any lesson from the NAFTA process, it is that we
cannot ignore the social costs of the sometimes painful process of
economic reform—this is the lesson of Chiapas. We raise this issue
because it is universally understood that poverty and social
injustice are two of the greatest macro threats to the environment.
A fair resolution of the issues raised by the indigenous
populations of Chile and throughout South America is a necessary
requirement both for meeting certain human rights standards and for
the ultimate achievement of sustainable development.

Tier 3: The Second Five Year Milestone

With the necessary laws and institutions put in place, tier-
three focuses on enforcement of the environmental laws developed.
Ten years after the agreement of NAFTA accession the acceding party
must be effectively enforcing its own comprehensive system of
domestic environmental laws. oOonce this determination has been
made, the NAFTA oversight of each parties’ law enforcement can
transition entirely over to the mechanisms provided for under the
NAAEC.

Ensuring Progress and Preventing Harms

It will not be enough simply to require of NAFTA parties that
they meet the milestones laid out above. In order to implement
greater hemispheric trade integration without fearing for the
environmental health of the region, the accession agreement must
include some mechanism to oversee and enforce the parties’
compliance. One option would be to instruct the NACEC or the Joint
Public Advisory Committees, the JPAC, to monitor compliance.
Another option would be to create a new oversight mechanism.

A more complicated issue is choosing the appropriate response
to failures to meet second- or third-tier criteria. 1In order for
the tiered approach to be credible, some form of sanction mechanism

must be part of the accession agreement. The most logical and
potent sanction method is to link compliance with the trade
liberalization process. There is, however, tension between the

desire for a strong sanction mechanism, and the desire to avoid a
sanction mechanism that is too strong to ever be used. The best
sanction mechanism is one that draws distinctions between
significant and minor breaches—just as criminal law has felonies
and misdemeanors.

Because NAFTA will not eliminate tariffs overnight, such an
enforcement mechanism could easily be constructed. One option
would be to impose a deceleration or freeze in the tariff phase-
outs for parties that are in minor breach of the accession
agreement. The number of sectors affected and the length of the
deceleration or freeze should be proportional to the violation.



110

More substantial breaches could first provoke tariff snapbacks,
and, second, expulsion from the NAFTA.

Punitive mechanisms are neither the only nor necessarily the
best means by which to achieve environmental advances within the
NAFTA nations. Presently, the NAFTA includes an environmental
funding mechanism, made up of the Border Environmental Cooperation
Commission and the North American Development Bank. However, their
environmental mandates extend only to the border area between the
United States and Mexico. Further, their efficacy has been
seriously diminished by both funding shortages and political
stresses. An expanded and improved version of the NADBank should
be a part of the Chilean accession package. Nobel Laureate James
Tobin has proposed a small tax on short-term international capital
flows in order to prevent speculation of the kind that led to the
downfall of the Mexican economy. The revenues from Tobin’s tax
could be disbursed for environmental restoration and protection
projects, especially at the community level, through low cost loans
and grants. These funds could then be used to assist new NAFTA
parties to meet the requirements imposed by the second and third
tiers of NAFTA accession and all NAFTA parties to develop programs
to address environmental problems that result from increased
international trade.

CONCLUSION

Debating whether or not the environment should be a part of
Chilean NAFTA accession, or more broadly Western Hemispheric trade
integration, is a lot like debating whether or not to include the
foundation in the sale of a house. As hard as naysayers may try,
ultimately it is impossible to separate environment from trade
concerns. Why? Because you can’t build a chair without wood, and
you can’'t make wood without trees. Because you can’'t power the
tools of industry without the fuel of the environment. Because we
all breath the air and drink the water of the Earth.

The issue then is not whether we should include the
environment in our trade liberalization efforts, but rather whether
we will deal with these issues through blind and reckless
indifference or through intelligent and coherent long-term
policies.

Dealing with the environmental issues raised by Chilean NAFTA
accession in an intelligent manner will require us, at minimum, to
apply the NAFTA package to Chile and all other NAFTA accessants.
Further, hemispheric integration will require us, in some way, to
deal with the host of individual and particularized environmental
issues raised by the special and unique circumstances of each NAFTA
accessant.

CIEL believes that many, if not all, of these particularized
environmental concerns can be dealt with through the creation and
implementation of environmental readiness criteria. We further
believe that the best approach to environmental readiness criteria
is a tiered approach as described above.

The benefits of a tiered approach to NAFTA accession are

substantial. First, a tiered approach provides environmental
protection, while respecting the needs of developing countries to
provide economic opportunities for their citizens. Second, the

tiered approach allows each accessant to develop its own regulatory
system, thus recognizing that there is no cookie-cutter approach to
environmental protection and that all countries need not adopt one
model set of laws. Third, tiering also recognizes that the process
of developing environmental laws, and then enforcing them, takes
time; thus, tiering provides for a transition period. Fourth, a
tiered approach neatly parallels the tiered approach to trade
liberalization embodied in the NAFTA itself; NAFTA does not
immediately liberalize trade-the majority of its tariff reductions
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and other obligations are phased in. Fifth, this approach would
ensure that progress is make on environmental protection over the
relatively near term without hamstringing the trade liberalization
process that countries are committed to advancing.

Thank you, once again, for this opportunity to appear before
you today.
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Chairman CrRANE. Thank you, Mr. Housman.

Mr. Sweeney, is it your view that regional free trade agreements
can be crafted in a way that both complement and strengthen the
multilateral trading system?

Mr. SWEENEY. Yes. I would say so. I would answer your question
somewhat differently. It is my firm belief that we have a bench-
mark treaty which is the NAFTA with its side agreements. Wheth-
er some of us may like those side agreements or whether some of
us may oppose those side agreements, we nonetheless have a
benchmark treaty.

All the democratic leaders of the Western Hemisphere agreed,
last December, that NAFTA would be the benchmark treaty. They
all agreed to work together to bring all these bilateral free trade
agreements and multilateral free trade agreements in the hemi-
sphere together into an eventual convergence of a Free Trade Area
of the Americas in which NAFTA would be the benchmark, the cor-
nerstone of that free trade area. I hope that answers your question,
sir,

Chairman CRANE. Yes, indeed, thank you, so much.

Mr. Payne.

Mr. PAYNE. Thank you, very much, Mr. Chairman.

I want to thank all of you for being here and testifying before us
today. I would like to follow up for just a couple of minutes on the
chapter 19 issue.

Judge Wilkey, I thought you made a very good presentation. I
certainly know that you%mve been very involved in that, and I cer-
tainly have a great deal of respect for you and your wisdom in
these matters.

Mr. WiLKEY. Thank you, sir.

Mr. PaYNE. I wanted to ask you, though, about the politics of it,
since I know you know a good deal about Chile.

Do you think that the Chilean Government would be amenable
to your suggestion to have, to agree to accession to the NAFTA
without having chapter 19 apply?

Mr. WILKEY. Yes, I do. Because I think that the Chileans might
be apprehensive of chapter 19 as it now exists. Because look at it
from their point of view.

What if they have three American trade experts coming down to
Chile to sit on a panel of five to interpret Chilean law? Chilean
law, civil law are entirely different legal systems. I do not think
that they view that with delight.

I think they would be much more agreeable to looking at the dis-
pute settlement mechanism of WTO, which they have alread
signed because under WTO, instead of a five-man binational panel,
you get a three-person neutral panel from other countries drawn
from a panel of qualified persons by the International Secretariat.
On appeal, you get three neutral judges, drawn from a
semipermanent bank of seven judges.

For the Chileans, the WT'O would seem to be entirely preferable.

Mr. PAYNE. Let me ask your opinion about another area and that
is in Canada. Do gou think that the Canadians would be agreeable
to dropping this chapter 19 in favor of the WTO proceeding?

Mr. WiLKEY. Canada may be another problem and, a different
problem, and for some very human reasons. There is always a
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human tendency to defend something that you invented and are
doing very well by. That is the Canadian situation.

The chapter 19 was, as I understand it, created to satisfy the Ca-
nadian concerns about American law in countervailing duties and
antidumping. This was a concession to the Canadians in lieu of an
agreement on the substance of the antidumping and CVD rules. So
the Canadians got what they wanted in this and they have done
vegy well with it.

o it is conceivable that the Canadians would object to alerting
a system by which they are doing very well. But even the Canadi-
ans must consider the alternative.

As I pointed out, all three of the assumptions on which chapter
19 was invented have now disappeared. So the alternative for us,
in the United States and for the Canadians, either is to invent a
new and different system to satisfy the four countries, assuming
Chile comes in, or invent a new system, or to go to the WTO.

The WTO alternative did not exist when either the Canadian
treaty was made or when the Mexicans were brought in, so we do
have that alternative now.

I think the Chileans would clearly accept it, and I am hopeful
that the Canadians, on reflection, would accept it as the best of al-
ternatives which, after all, they have signed up to.

Mr. PAYNE. Would it be plausible to think of chapter 19 as a so-
lution as it relates to Canada, but not to the other nations of the
NAFTA?

Mr. WILKEY. No. I do not think it would be a solution in that re-
spect, and that is for two reasons.

First of all, I do not think we should have disparate treatments
of the members of the NAFTA. That creates discrepancies in do-
mestic law. It creates discrepancies in U.S. law.

When ad hoc panels determine one thing and the Court of Inter-
national Trade determines another, and then you have a U.S./Mexi-
can or a U.S./Chilean controversy, it gives the third solution to the
same type of problem. So that would not work.

But even if we were only the United States and Canada, chapter
19 would be discarded as 1t was contemplated it would be. Chapter
19 should be discarded in favor, I believe, of the WTO.

Because the fundamental flaw is that we have asked Canadian
judges to interpret and apply American law which then becomes
bin(giing on the U.S. executive branch.

Now, let me show you the biggest, clearest example of that. If
you want to see the difficulty of Canadian or any other foreign
judges applying U.S. law, look at your own subcommittee report in
1993, at the time of NAFTA, in which this subcommittee, itself, de-
scribed precisely what it meant by the language which it was
reenacting after it enacted the statute with Canada only.

This subcommittee’s report described in detail what the language
meant and this subcommittee did not change the language because
it was what the committee wanted to say.

Then look at the 54-page opinion of one of the Canadian judges,
and the 31-page opinion of the other. You will not find this sub-
committee’s report referred to in one single line.

Why? Because the Canadian judicial tradition is they do not ac-
cept and refer to legislative history. I was taught that when a sub-
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committee makes a report, that is the highest form of legislative
history and that is reliable guidance to what the words of the stat-
ute mean.

I might also point out that in addition to this subcommittee, the
exact same language was adopted in the Senate Committee report
which reflected the views of a combined six committees of the Sen-
ate. That reflected 75 individual Senators without a dissent.

Now, how an American judge could disregard that, I do not
know. Of course, I relied on it as my dissent shows. But my Cana-
dian colleagues never even mentioned it. That shows the difficulty
pf‘dapplying American law when it has to be applied by foreign
judges.

Mr. PAYNE. Thank you, very much, Judge Wilkey.

I thank the rest of the panel.

Chairman CRANE. I want to thank all of you gentlemen for your
patience and your testimony. With that, we mﬁ ask for our final
panel of Robert Koch, Fred Meister, and Carolyn Gleason.

Let me welcome all of you before our subcommittee and express
appreciation for your tolerance of this hectic day that we have gone
through that was not determined by the subcommittee, I must re-
assure you, it was over on the floor.

With that, we will start with Mr, Koch first and then go down
the line with Mr. Meister and Ms. Gleason.

STATEMENT OF ROBERT P. KOCH, VICE PRESIDENT, FEDERAL
GOVERNMENT RELATIONS, WINE INSTITUTE

Mr. KocH. Thank you, Mr. Chairman. My name is Bobby Koch,
and I am vice president for Federal Government Relations for the
Wine Institute.

On behalf of the Wine Institute, the wine growers association,
representing over 400 California wineries which produce 75 percent
of our nation’s wine, I appreciate this opportunity to speak about
the accession of Chile to the North American Free Trade Agree-
ment.

This testimony will outline and amplify some of the reasons as
to why it is necessary and appropriate to ensure that there is no
further reduction of the U.S. tariff on wine and grape concentrate
in any trade agreement with Chile.

Further lowering wine tariffs in a free trade agreement with
Chile would be highly asymmetrical in Chile’s favor. Given the dy-
namics, the U.S. wine industry would bear the extreme adverse
;:_onsequences while Chilean wine producers would enjoy the bene-
1ts.

The California wine grape, wine, and brandy industries, collec-
tively known as “the wine industry” have suffered greatly as a re-
sult of both domestic and international U.S. Government policies.

These have included a 529-percent increase in the Federal excise
tax on wine in 1991; the Uruguay Round Agreement lowering the
U.S. tariff on wines—which already are the lowest of any major
wine producing country—by an additional 36 percent when other
countries, including members of the European Union, are lowering
their higher tariffs by only 10 to 20 percent; NAFTA’s immediate
opening of the U.S.-Mexican brandy market to duty-free competi-
tion from the much larger brandy market industry on an
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unreciprocated basis; and last, the wine provisions in the NAFTA
and the Canadian Free Trade Agreement have enabled Chile to
benefit from discrimination against U.S. wines by Mexico and two
key Canadian provinces.

For example, under the Mexico/Chile Trade Agreement of 1991,
the tariff on Chilean wines will be reduced to zero in 1996, while
U.S. wines will have to wait until 2004 for tariff elimination. This
means that in 1996, U.S. wine will be burdened with a 14-percent
tariff while Chilean wine will enter Mexico duty free.

Both Ontario and British Columbia imposed a higher cost of
service markups on U.S. wine than on Chilean wine and all other
imported wines.

In Ontario we face an 18.7-percent cost-of-service charge, while
a}l)l other imports, including Chile, have a 6-percent cost-of-service
charge.

Chile’s exports of wines to the United States are booming in both
volume and value, posing a threat to the California wine industry.
The prices and types of Chilean wines have led to a significant in-
crease in Chile’s sales to the United States. Chile recently sur-
passed Germany to become the third largest supplier of wine to the
United States. Between 1981 and 1992 the volume and value of
Chilean bottled table wine exported to the United States increased
nearly 17 times.

The Chilean wine industry, on the other hand, is unthreatened
by import competition from the United States because current U.S.
exports to Chile are negligible and future market opportunities
show little promise.

Chile is positioned to rapidly expand its exports to the United
States and the volume and value of Chile’s exports worldwide are
surging and production levels continue to grow.

Last year, the United States purchased 25 percent of Chile’s
wine exports. With a free trade agreement and duty-free treatment,
Chile will shift a significant quantity of its growing wine supply to
the United States. Chile is increasing its acreage of popular
varietals such as Cabernet and Chardonnay and wine grape acre-
age in Chile is on the rise.

Between 1991 and 1993, alone, total wine grape acreage in Chile
increased 18.5 percent, from 146,000 to 173,000 acres. California
wine grape acreage, on the other hand, decreased from 363,500
acres in 1982 to 326,600 acres in 1991, a 10-percent decline.

In addition to the 20-percent decrease in domestic wine consump-
tion since 1980, and extensive tariff and nontariff trade barriers to
foreign markets, production costs in the United States continue to
rise.

The industry faces high land and labor prices, combined with ex-
pensive viticultural problems such as phylloxera and Pierce’s dis-
ease. Weighty regulatory obstacles also add to the industry’s ex-
penses. The price of land in Chile’s grape-growing regions 1s well
below the cost of U.S. land.

The average acre of vineyard in California’s prime wine, grape-
growing regions sells for between $25,000 and $40,000, while the
comparable acre in Chile costs between $750 to $4,000.

In sum, since 90 percent of the U.S. wine industry is based in
California the impact of any further lowering of wine tariffs be-
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%wee_n the United States and Chile will be felt most acutely in Cali-
ornia.

California’s wine growers do not want special treatment or pro-
tection. We are for free trade but insist on fair trade. Qur very low
tariff is not keeping Chilean wine from entering the United States.
It is time to have all of our trading partners, including Chile, first
reduce their wine tariffs to our low level.

Mr. Chairman, it is a pleasure to be here today to have the op-
portunity to testify.

[The prepared statement follows:]
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STATEMENT OF ROBERT P. KOCH
BEFORE THE HOUSE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON TRADE
June 21, 1995

Mr. Chairman, Members of the Subcommittee, my name is Bobby
Koch and I am Vice President, Federal Government Relations for Wine
Institute. on behalf of Wine Institute, the wine growers’
association representing over 400 California wineries who produce
75% of our nation’s wine, I appreciate this opportunity to speak
about the accession of Chile to the North American Free Trade
Agreement. This testimony will outline and amplify some of the
reasons as to why it is necessary and appropriate to ensure that
there is no further reduction of the U.S. tariff on wine and grape
concentrate (grape must) in any trade agreement with Chile.

Further lowering wine tariffs in a free trade agreement with
Chile would be highly asymmetrical in Chile’s favor. Given the
dynamics, the United States wine industry would bear the extreme
adverse consequences, while Chilean wine producers would enjoy the
benefits.

The California winegrape, wine and brandy industries,
collectively "the wine industry", have suffered greatly as a result
of both domestic and international U.S. Government policies. These
have included:

1. An over-500% increase in the Federal Excise Tax in 1991;

2. The Uruguay Round agreement lowering the U.S. tariff on
wines, which already are the lowest of any major wine-
producing country, by 36%, when other countries, including
members of the EU, are lowering their higher tariffs by only
10% - 20%;

3. NAFTA’'s immediate opening of the U.S. brandy market to
duty-free competition from the much larger Mexican brandy
industry on an unreciprocated basis; and

4. The wine provisions in the NAFTA and the CFTA have
enabled Chile to benefit from discrimination against U.S.
wines by Mexico and two key Canadian provinces. For example,
under the Mexico-Chile Trade Agreement of 1991, the tariff on
Chilean wines will be reduced to zero in 1996, while the U.S.
will have to wait until 2004 for tariff elimination. This
means that in 1996 U.S. wine will be burdened with a 14%
tariff while Chilean wine will enter Mexico duty free. Both
Ontario and British Columbia imposed higher cost-of-service
markups on U.S. wine than on Chilean and all other imported
wine. 1In Ontario, it is an 18.7% cost-of-service charge for
U.S. wines, compared to a 6% cost-of-service charge for Chile
and all other wine-producing countries.

our estimates show that over 600,000 jobs depend upon the U.S.
wine industry. The time has come for the U.S. wine industry to
stop being the sacrificial lamb of international trade
negotiations.

Chilean Wine Exports Are Rapidly Expanding

Chile’s exports of wine to the U.S. are booming in both volume
and value, posing a threat to the California wine industry. The
prices and types of Chilean wines have led to a significant
increase in Chile’s sales to the U.S. Chile recently surpassed
Germany to become the third largest supplier of wine to the U.S.
Between 1981 and 1992, the volume and value of Chilean bottle table
wine exported to the U.S. increased nearly 17 times. From 1981 to
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1992, the volume grew from 271,052 gallons to 4,554,617 gallons and
the dollar value of that wine increased from $1,779,261 to

$29,981,912. The Chilean industry, on the other hand, is
unthreatened by import competition from the U.S. because current
U.Ss. exports to Chile are negligible and future market

opportunities show little promise.

Chile is positioned to rapidly expand its exports to the U.S.
The volume and value of Chile’s exports worldwide are surging and
production levels continue to grow. In 1981, Chile exported
2,432,892 gallons around the world. By 1992, the volume of wine
exported had increased more than seven times to 17,544,720 gallons.
The value of that wine increased from $14,847,101 to $119,249,812.
Last year the U.S. purchased 25% of Chile’s wine exports. With a
free trade agreement and duty-free treatment, Chile will shift a
significant quantity of its growing wine supply to the U.S.

Chile is especially adept at producing popular varietals, such
as Cabernet and Chardonnay, that constitute the fastest growing
part of the U.S. wine market. Over 80% of Chilean wines are
varietals that can be easily substituted for the most well liked
wines in the U.S.

Chile is increasing its acreage of popular varietals and wine
grape acreage in Chile is on the rise. Between 1991 and 1993
alone, total wine grape acreage in Chile increased 18.5% from
146,000 acres to 173,000 acres. California’s wine grape acreage,
on the other hand, decreased from 363,500 acres in 1982 to 326,600
acres in 1991, a 10% decline.

Unequal Production Costs

In addition to the 20% decrease in domestic wine consumption
since 1980 and extensive tariff and non-tariff barriers to foreign
markets, production costs in the U.S. continue to rise. The
industry faces high land and labor prices, combined with expensive
viticulture problems such as phylloxera and Pierce’s Disease.
Weighty regulatory obstacles also add to the industry’s expenses.

The price of land in Chile’s grape-growing regions is well
below the cost of U.S. land. The average acre of vineyard in
California’s prime wine grape-growing regions sells for between
$25,000 and $40,000 while a comparable acre in Chile costs between
$750 and $4,000. Wine regions in Chile, well irrigated by streams
from the Andes, produce high yields.

The costs of producing, picking and processing wine grapes in
Chile can be extremely low. It is estimated that the cost of labor
in Chile is 15 to 20% of that in the U.S. For example, a winery
worker in Chile makes $8 per day with no benefits, while workers in
California’s Winery Employers Association make between $8.52 and
$16.97 per hour, plus generous benefits.

Chile’s vineyards are healthy and there is minimal need for
fungicides. In the U.S., phylloxera and Pierce’s disease have
attacked thousands of acres of vines, all of which must be removed
and replanted at substantial cost.

Land, labor, operating and regulatory costs are significantly
lower in Chile as compared to the U.S. Chile’s comparative
advantages in the wine industry will be amplified by a free trade
agreement.

Since 90% of the U.S. wine industry is based in California,
the impact of any further lowering of wine tariffs between the U.S.
and Chile will be felt most acutely in California. As we are all
aware, the recession in california has been prolonged with
continued high unemployment.
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Further Lowering Wine Tariffs Will Accelerate The Growth of Chilean
Exports To The U.S.

The expected growth in the supply of wine from Chile resulting
from a free trade agreement, combined with competitive market
conditions in the U.S. suggest that any tariff savings will be
transferred into lower import prices for Chilean wines. Thus,
sales of Chilean wines will directly displace sales of
competitively priced U.S. wines.

Because most costs in the industry are fixed, any decline in
sales volume is a net loss for U.S. wine producers. The industry
needs a substantial amount of capital investment for operating
costs such as replanting vineyards, delivering water and processing
grapes. Given these costs, additional imports could easily force
our domestic industry into a real crisis because of the resulting
loss situation.

Conclusion

As the facts outlined in this testimony demonstrate,
California‘’s winemakers have not been accorded a "level playing
field" on which to compete. Because of this, ensuring that there
is no further reduction of the U.S. tariff on wine and grape
concentrate (grape must) in any trade agreement with Chile is sound
trade policy.

Robert P. Koch

Vice President

Wine Institute

Suite 580 South

601 Thirteenth Street, N.W.
Washington, DC 20005
(202) 408-0870

Fax: (202) 371-0061
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Chairman CrRANE. Thank you, Mr. Koch.
Mr. Meister.

STATEMENT OF FRED A. MEISTER, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, DISTILLED SPIRITS COUNCIL OF THE
UNITED STATES

Mr. MEISTER. Good afternoon, Mr. Chairman, and members of
the subcommittee. My name is Fred Meister and I am the presi-
dent and CEO of DISCUS, the Distilled Spirits Council of the Unit-
ed States, the trade association which represents U.S. producers
and exporters of distilled spirits. We appreciate this opportunity to
present our position on Chile’s accession to the NAFTA ang to
identify the issues of key importance,.

DISCUS strongly supports the accession of Chile to the NAFTA.
We believe that Chile 1s the most appropriate candidate for acces-
sion and we are convinced that now is the appropriate time for ne-
gotiations on terms of accession for Chile.

For the U.S. distilled spirits industry, Chile’s accession presents
an excellent opportunity to secure enhanced access to a promising
export market and to gain a competitive advantage for American
spirits.

Expanding exports is essential to our members. Increased sales
to Chile wiﬁ make an important contribution to maintaining pro-
duction and preserving jobs within our industry.

We urge U.S. negotiators to bring the negotiations with Chile to
a rapid and successful conclusion, and we urge the Congress to
rekr’llew fast track authority and approval procedures as soon as pos-
sible.

Chile maintains, however, a number of trade barriers which re-
strict access for U.S. distilled spirits exports. These include applied
tariffs of 11 percent, restrictive product standards, and a very dis-
criminatory system of liquor taxation.

We would hope that the United States would insist that Chile
eliminate these barriers immediately upon accession since the U.S.
market is already open to Chilean distilled spirits.

Specifically, the terms of Chile’s accession should provide for: No.
1, the immediate elimination of tariffs on all U.S. distilled spirits;
No 2., the adoption of internationally recognized product standards
so that U.S.-produced rum and spirit-based coolers may be sold in
Chile; and No. 3, the elimination of tax discrimination imposed on
U.S. whiskeys under Chile’s liquor tax system.

In addition, we also believe that Chile should be required to fully
adhere to the applicable provisions of the NAFTA and to conform
its domestic laws to those provisions as soon as possible.

Of particular importance to us is Chile’s adherence to NAFTA’s
intellectual property chapter and to annex 313 of the NAFTA
which provides for recognition and protection of bourbon and Ten-
nessee whiskey as distinctive products of the United States.

Before concluding, I would like to explain why Chile’s discrimina-
tory liquor tax system is the most onerous barrier faced by U.S.
distilled spirits companies. Under this system, bourbon and Ten-
nelssee whiskey are taxed at the rate of 70 percent of the duty-paid
value.
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Other U.S. distilled spirits, such as vodka and rum, are taxed at
the rate of 30 percent. However, the rate of tax on pisco, the dis-
tilled spirit produced in Chile, is only 25 percent.

The significantly higher tax rate imposed on bourbon and Ten-
nessee whiskey thus places these products out of reach for most
Chilean customers. Given that whiskey is not produced in Chile, it
is clear that the purpose of the tax system is to provide protection
to domestic pisco producers. At this, it has been very successful.

In 1979 the rate of tax for whiskey was 30 percent, while pisco
was taxed at 25 percent, with pisco holding 47 percent of the total
market. Since then, the tax rate for whiskey has been progressively
increased to 70 percent, while the pisco rate has remained un-
changed.

The result has been that whiskey sales have fallen by more than
60 percent, while sales of pisco have nearly tripled. Today, as a re-
sult, pisco has 80 percent of the Chilean distilled spirits market.
We hope this discriminatory tax treatment faced by U.S. whiskey
will come to an end with the adoption of one single rate of taxation
for all distilled spirits.

We look forward to working with you and the Congress for pas-
sage and accession of Chile to the NAFTA.

Thank you, Mr. Chairman.

[The prepared statement follows:]
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STATEMENT OF FRED A. MEISTER
PRESIDENT AND CHIEF EXECUTIVE OFFICER
DISTILLED SPIRITS COUNCIL OF THE UNITED STATES

I am Fred A. Meister, President/CEQ, of the Distilled Spirits Councit of the United
States, Inc. (DISCUS). DISCUS is the national trade association which represents U.S.
producers, marketers and exporters of distilled spirits. Our members export to more than
ninety countries worldwide, including Chile. DISCUS is pleased to have this opportunity
to submit the following statement with regard to the negotiation of Chilean accession to the
North American Free Trade Agreement (NAFTA).

L DISCUS POSITION

DISCUS strongly supports the accession of Chile to the NAFTA. Chile’s market
oriented economic policies and recent record of sound economic performance make it the
most appropriate candidate in Latin America for accession to the NAFTA. These policies
have enabled Chile to escape the recent economic turmoil which has affected other
countries in the region. Accession to the NAFTA at this time will buttress Chile’s efforts
to generate economic growth in the future and will strengthen its trade and investment ties
with the United States.

Chile’s accession to the NAFTA presents an excellent opportunity to secure
enhanced access to the Chilean market for U.S. products. For U.S. distilled spirits
exporters, it is an opportunity to build upon the small, but growing volume of sales in
recent years, and to gain a competitive advantage for American spirits in the Chilean
market place. With the U.S. market for distilled spirits in the midst of prolonged slump,
expanding exports holds the key to the continued economic vitality of the U.S. distilled
spirits industry. The increase in U.S. sales of distilled spirits which will result from the
elimination of the import barriers currently maintained by Chile will generate additional
production and jobs within the U.S. distilled spirits industry.

il DISCUS OBJECTIVES

In general. Chile should be required to fully adhere to all the applicable provisions
of the NAFTA and to conform its domestic laws to these provisions as soon as possible.
Transition periods should be limited, both in time and in scope. As the U.S. market is
already open to Chilean exports of distilled spirits, DISCUS strongly believes that the
market access barriers currently faced by U.S. distilled spirits should be eliminated by
Chile immediately upon accession to the NAFTA.

A. Tariffs

Chile currently applies tariffs of 11 percent ad valorem on imports of U.S. distilled
spirits (classified in HTS heading 2208). Imports of distilled spirits from Chile currently
enter the United States duty free under the U.S. Generalized System of Preferences (GSP)
program (with the exception of minimal amounts of grape brandy, which are subject to
MFN duty rates).

DISCUS urges the United States to negotiate on the basis of Chile’s applied tariff
rates and to insist upon the immediate elimination of these tariffs for all U.S. distilled
spirits. DISCUS does not oppose the immediate elimination of the remaining U.S. tariffs
on imports of distilled spirits from Chile.

B. Nontariff Barriers

1. Discriminatory Liquor Taxes

Chile maintains a discriminatory system of liquor taxation. Under this system,
whisky is taxed at the rate of 70 percent of the duty paid value, while most other distilled
spirits are taxed at the rate of 30 percent. However, the tax rate for pisco, the type of
spirits produced domestically within Chile, is 25 percent. As whisky and most other
distilled spirits are not produced domestically within Chile, this system of taxation severely
penalizes imported products. Its sole purpose is to provide domestic producers of pisco
protection from import competition.
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The discriminatory treatment of imported spirits under Chile’s tax system is a clear
violation of the basic national treatment provisions of the NAFTA and the GATT. Indeed,
in 1987, a GATT panel ruled that a similar system of taxation maintained by Japan
violated GATT Article III (national treatment). The panel ruled that all distilled spirits are
"directly competitive or substitutable products” and should be taxed in a like manner so as
not to "afford protection to domestic production.”

Accordingly, DISCUS urges the United States to insist that Chile fully adhere to the
national treatment obligations of the NAFTA by eliminating the discriminatory tax
treatment currently faced by U.S. distilled spirits, and adopting a single rate of tax for all
distilled spirits, including pisco.

2. Product Standards

Under Chile’s existing beverage law (Ministry of Agriculture No. 18.455 of 1985),
no provision is made for low alcohol "coolers" containing distilled spirits. (The law does
provide for wine-based coolers.) Consequently, imports of these products are not
permitted. Chile’s beverage alcohol law also contains an archaic definition of rum, which
restricts the types of rum which can be sold on the Chilean market.

DISCUS urges the United States to press Chile to agree to adopt internationally
recognized standards for these products. Such action is necessary in order to ensure that
U.S. distilled spirits exporters can take advantage of the full range of commercial
opportunities created by Chile’s accession to the NAFTA.

3. Distinctive Products

Annex 313 of the NAFTA requires Mexico and Canada to recognize and protect
Bourbon and Tennessee Whiskey as distinctive products of the United States. This
provision ensures that only the genuine articles produced in the United States in accordance
with U.S. regulations may be introduced for sale on the markets of the NAFTA parties as
Bourbon or Tennessee Whiskey.

The recognition and protection of Bourbon and Tennessee Whiskey as distinctive
products of the United States has been extremely valuable to U.S. producers in their efforts
to develop foreign markets for these products. Accordingly, DISCUS urges the United
States to insist that Chile assume the obligations of Annex 313 with respect to Bourbon
and Tennessee Whiskey, with effect immediately upon accession to the NAFTA.

C. Intellectual Property
1. Protection of Trademarks and Copyrights

The NAFTA’s chapter on intellectual property provides strong protection for
trademarks and copyrights. This protection is of particular importance to U.S. distilled
spirits companies, which rely heavily on trademarks and copyrighted materials to promote
their branded products. Accordingly, DISCUS urges the United States to insist that Chile
fully adhere to the provisions of the NAFTA with regard to the protection of intellectual
property and to bring its domestic laws and regulations into full conformity with the
NAFTA'’s provisions immediately upon accession.

2. Importation Rights

From the perspective of U.S. distilled spirits companies, the NAFTA’s chapter on
intellectual property is deficient in one key respect. It does not provide strengthened
protection against the unauthorized importation or distribution of products protected by
intellectual property rights. However, in approving the NAFTA implementing legislation
and the accompanying Statement of Administrative Action, the Congress and the
Administration made clear that the NAFTA "does not affect U.S. law or practices relating
to parallel importation of products protected by intellectual property rights."
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In the negotiations with Chile, DISCUS urges the United States to avoid
undertaking any new obligation which would weaken in any way current U.S. law and
practices with regard to parallel importation of products protected by intellectual property
rights. It is essential to DISCUS and its member companies that they retain access 1o the
full range of means currently available -- and preserved under the NAFTA -- to protect
their intellectual property rights and enforce their territorial licensing arrangements for the
distribution and sale of their products.

C. Other Issues

Distilled spirits are highly regulated at the both the federal and state level in the
United States. Great care was taken in the negotiation of the NAFTA to ensure that its
provisions did not supersede any of the laws and regulations enacted in the United States
with regard to the distribution and sale of beverage alcohol products, including primary
American source laws. In the negotiations with Chile, U.S. negotiators should avoid
undertaking any new and additional obligations which would infringe upon these laws and
regulations.

III.  EXTENSION OF FAST TRACK AUTHORITY AND APPROVAL
PROCEDURES

DISCUS strongly supports the early enactment by the Congress of legisiation
renewing fast track negotiating authority and approval procedures. Such authority and
procedures are essential to the efforts of U.S. trade negotiators to forge new trade
liberalizing agreements. Without this negotiating authority and accompanying approval
procedures, U.S. negotiators will face an infinitely more difficult task in persuading our
trading partners to open their markets to U.S, exports. Countries simply will not be
willing to make concessions to the United States without the certain knowledge that the
agreements entered into will not be amended in a subsequent negotiation with the
Congress.

The success of the negotiations with Chile depends in large part upon the rapid
renewal of fast track authority and procedures by the Congress. To date, much of the
debate over fast track renewal has centered on whether or not labor and environment-
related issues, including the use of trade sanctions, should be included in future trade
agreements. While these issues are very important, we are deeply concerned that a
prolonged debate on the merits of including these issues will result in a further delay in
renewing fast track and the loss of the present opportunity to conclude a trade liberalizing
agreement with Chile, which will benefit U.S. exporters. We urge the Congress to enact
legislation renewing fast track as soon as possible in order to facilitate the successful
conclusion of these negotiations.

IV.  CONCLUSION

DISCUS strongly supported the original negotiation of the North American Free
Trade Agreement and actively worked for its approval by the Congress. We support the
accession of Chile to the NAFTA with the expectation that the terms of Chile’s accession
will provide for the elimination of the tariff and nontariff barriers presently confronting
U.S. exports of distilled spirits to the Chilean market. We look forward to working closely
with the Congress and the Administration to ensure that these issues are addressed
satisfactorily so that U.S. distilled spirits companies may benefit from the expansion of the
NAFTA to include Chile.

Thank you very much.
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Chairman CRANE. Thank you, Mr. Meister.
Ms. Gleason.

STATEMENT OF CAROLYN B. GLEASON, LEGAL COUNSEL,
CALIFORNIA CLING PEACH ADVISORY BOARD

Ms. GLEASON. Good afternoon, Mr. Chairman. I am Carolyn
Gleason, here today in my capacity as counsel to the California
Cling Peach Advisory Board, which is the entity that represents
virtually all U.S. canned peach and fruit cocktail production.

There are some 20,000 growers, processors, and workers that
comprise the industry. Virtually all of them will tell you that their
industry can only lose by this agreement. They mean lose in every
possible sense—they mean job displacement, significant market
share loss, eroded profitability, even industry extinction.

There are four or five basic facts that have driven them to this
conclusion. Fact No. 1, you have, with this industry, a sector that
time and time again has been determined by the U.S. Government
to be extraordinarily import sensitive, primarily a consequence of
foreign unfair trading practices.

Since 1970 U.S. production of these items has dropped by 30 per-
cent. Contrast that with our competition. In Chile you have produc-
tion increases of some 220 percent; in Greece, 425 percent. Over
the period our acreage has gone from 52,000 acres to 30,000 acres.
Over the period our processors have dropped from 17 to 5. Over the
period—and maybe this is the most disturbing of all—we have gone
from being a very substantial net exporter of canned fruit to being
a net importer.

All of these trends are a direct and immediate consequence of 15
successive years of massive global overproduction precipitated by
unfair foreign trading practices. So fact No. 1, you have here a sec-
tor that is intensely vulnerable, through no fault of its own.

Fact No. 2, even with U.S. tariffs, which are reasonably high—
they range from 17 to 19.5 percent—Chilean canned fruit already
undersells California canned fruit by a full 20 percent or more. For
a $15.50 case of canned peaches, their cost of production alone is
$1.50 a case less than ours. You have heard about low labor rates,
they have lower raw product prices. They have lower agricultural
land costs. They also receive government rebates for another 50
cents to $1 a case price advantage.

Surprisingly, they have shipping rates about 30 percent lower
than ours to the eastern seaboard, that is relative to our transport
rates to the east coast.

So fact No. 2, the U.S. industry is already finding it exceedingly
difficult to compete with Chilean products, even with present tariff
rates.

Fact No. 3, Chile’s canned fruit sector is expanding with a fury
and that new output is being very specifically groomed and tar-
geted for the U.S. market.

Chilean peach production has leapt 40 percent in the last year
alone. They now have processing capacity sufficient to double over-
night their exports to the U.S. market.

You can be assured that Chilean NAFTA negotiators are very
well aware of these expansion efforts and have already notified
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U.S. negotiators that one of their priority interests is immediate
tariff elimination on these duty items.

Fact No. 4, all economists who have looked at this sector will tell
you that increased imports from Chile will be exclusively at the ex-
pense of the California product. Their calculations show that a 50-
percent rise in Chilean imports—and that is something that could
happen very quickly—will reduce California revenues by close to
$15 million with job losses numbering around 150.

With losses like that in a sector of this size you have to begin
asking about the basic survivability of the industry.

Finally, fact No. 5, U.S. canned fruit processors have zero to gain
from duty-free access to Chile. That is a market more than satis-
fied by local production. You see from these facts, alone, that for
the California canned fruit industry, Chilean accession is strictly a
lose-lose proposition. What we have said to U.S. negotiators is if
you want to see this sector of American agriculture survive, please
give us an exemption from tariff reductions. If that proves to be a
negotiating impossibility, then, at a minimum, please give us a
phaseout period materially longer than the 15-year maximum pe-
riod you used in NAFTA.

I would like to close very quickly with a request made on behalf
of all 20,000 individuals that comprise the industry. If you could,
please include an instruction in your authority or report language
to safeguard the interests of this sector by way of an exclusion or,
at a minimum, by way of a super-NAFTA phaseout period.

Without this kind of safety feature, the California industry sees
no possibility of surviving, in tact, this newest round of negotia-
tions.

Thank you, Mr. Chairman.

[The prepared statement follows:]
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BEFORE THE
SUBCOMMITTEE ON TRADE
OF THE
HOUSE COMMITTEE ON WAYS AND MEANS

ACCESSION OF CHILE TO THE
NORTH AMERICAN FREE TRADE AGREEMENT

WRITTEN SUBMISSION OF THE
CALIFORNIA CLING PEACH ADVISORY BOARD

L Introduction

The following written comments regarding the proposed accession of Chile to the
North American Free Trade Agreement (NAFTA) are submitted on behalf of the
California Cling Peach Advisory Board (the "Board") in connection with the
Subcommittee on Trade’s June 21, 1995, hearing on Chile’s accession to NAFTA. The
Board’s Washington, D.C. legal counsel, Carolyn B. Gleason, will testify on behalf of the
Board at the June 21 hearing.

The Board is a non-profit quasi-governmental association representing all
750 cling peach producers and S cling peach processors in the State of California.
Virtually all of the United States’ cling peach production occurs in California. The
Board’s primary role is to assist the U.S. industry in the developruent of domestic and
export markets for U.S. cling peaches. In this capacity, the Board actively represents the
industry’s interest in bilateral and multilateral trade negotiations. The Board was the
industry’s primary spokesperson during negotiations with Mexico on NAFTA and is
continuing that role as negotiations with Chile get underway.

The U.S. cling peach industry is strongly opposed to a free trade agreement with
Chile that would give Chilean cling peach exporters lower tariff access to the United
States. More than most U.S. agricultural sectors, the California cling peach industry
stands to be irreparably harmed if Chile is afforded more competitive access to the U.S.
market. All indicators -- Chile’s growing and competitive cling peach industry, the U.S.
industry’s demonstrable import-sensitivity, and Chile’s lack of a domestic market for cling
peaches -- make clear that a reduction or elimination of U.S. cling peach tariffs in favor
of Chile will propel low-priced Chilean canned fruit into the U.S. market. With the U.S.
market for canned peach products flat, and prices already at minimally sustainable levels,
a surge in low-priced imports from Chile will cause substantial job displacement in
California, severe erosion in U.S. grower and processor profitability, and ultimately
threaten the survivability of the U.S. industry.

Because ot this threat, the California cling peach industry is asking that canned
peaches (H.S. 2007.00), fruit mixtures (H.S. 2009.92), and other cling peach products be
excluded from tariff reduction negotiations. A full listing of cling peach products for
which Chilean access is a concern, their H.S. numbers, and import-sensitivity levels is
attached.

Chile, in other free trade arrangements, including its free trade agreement with
Mexico, has favored the exclusion of import-sensitive items from tariff phase-out. That
precedent should be adopted by the United States and Chile to cover manifestly import-



128

sensitive sectors like canned fruit. The U.S. industry urges the support of this
Subcommittee for our industry’s exclusion.

If Chile and the United States determine that sector-specific exemptions will not
be allowed, the Subcommittee’s support will be needed to ensure that our most sensitive
products, as described in the attached listing, are designated as maximum import-
sensitive products for tariff reduction purposes. For these products, the cling peach
industry is asking for a tariff phase-out period significantly longer than the 15 years
granted the most import-sensitive products under NAFTA.

I The California Cling Peach Industry is Particularly Vulnerable to Imports of
Low-Priced Chilean Canned Fruit. Because of This Import-Sensitivity, U.S.
Tariffs Are Needed to Protect the U.S. Industry from a Surge in Low-Priced

Chilean Canned Fruit Imports.

The import-sensitivity of California cling peaches has always been vigorously
upheld by the U.S. government -- whether in the context of reviews under the
Generalized System of Preferences, NAFTA, the Uruguay Round, or other bilateral
matters involving canned fruit. The reasons are irrefutable: nearly two decades of
domestic oversupply, little or no growth in U.S. consumer demand for canned fruit,
growing competition and market access barriers in export markets, and growing U.S.
imports of low-cost and often unfairly subsidized canned fruit from Greece, Chile, South
Africa and elsewhere. For decades, California growers and processors have annually
struggled to keep supply and demand in equilibrium.

A, Rapidly Expanding Global Cling Peach Production Has Forced the U.S.
Cling Peach Industry Into Retraction.

Between the 1970s and early 1990’s, U.S. production of canned cling peaches
declined by 30%, while canned cling peach production in Greece and Chile rose by
roughly 425% and 220%, respectively. '

PEACH PR TON
1,000 Cases 24/2% Equivalent
U.S. % Increase | Greece % Increase | Chile % Incresse | Others % Increase Total
1970-73 | 25,968 2,869 478 13,305 42,610
1990-93 | 18,197 (30%) 15,050 425% 1,512 220% 15,347 15% 50,106

Source:  USDA/FAS Honticultural Products Review
U.S. data for 1990/93 from Califomia Canning Peach Association, Almanac, 1994

In Greece alone over the last decade, production of raw cling peaches has soared
from 170,000 metric tons in 1986 to 750,000 metric tons or more today, accounting for
half of world production. This surge in production, encouraged by massive illegal
processor and grower subsidies, has led to 15 successive years of global oversupply. With
no such subsidies available to U.S. growers for their oversupply, California growers and
processors have had no choice but to take radical measures to reduce production.

B. As U.S. Exports Have Fallen, Greece, Chile and Other Low-Cost Suppliers
Have Significantly Increased Their Exports, Flooding the Global Market.

Canned peach exports have followed a similar pattern to global production trends.
As U.S. exports dropped by nearly 70% between the early 1970’s and 1990’s, exports of
Greek and Chilean canned peaches increased by as much as 10-fold. During this period
the U.S. share of global exports fell from 22.7% to 4.2%, while Greece increased its
export share from 10% to nearly 65%. Chile went from virtually no exports in 1970 to
surpassing U.S. export volumes in the early 1990’s.
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GLOBAL CANNED PEACH EXPORTS
1,000 Cases 24/2% Equivaleat
us. % lncrease Greece % Increase Chile % Increase
1970-73 2,955 1,431 130"
1990-93 943 (70%) 14,309 900% 1,042 T00%

Source: USDA/FAS Honticuitural Products Review
U.S. data for 1990/93 from California Canning Peach Asasociation, Almanac, 1994

The surge of low-priced, subsidized Greek exports onto the global market in the
mid- to late 198(’s forced California canned peaches out of the EU market (at one time
the California industry’s leading export outlet) and substantially displaced California
product in Japan, Canada and elsewhere. More recently, Chile and South Africa -- with
increasing exports of low-priced canned peaches -- have joined Greece in displacing U.S.
product in global markets.

C. As U.S, Exports Declined, U.S. Imports Increased Sharply.

Despite relatively good U.S. tariff protection of 20% on canned peaches and
17.5% on fruit mixtures (19.5% and 17.1% respectively as of January 1, 1995, with the
first Uruguay Round reduction), U.S. imports of canned perches increased significantly,
from 23,000 cases in the early 1970’s to up to 2 million cases in the 1990’s. Today, U.S.
imports exceed U.S. exports by an average of 200,000 cases per year.

D. With Global Canned Peach Production and Exports Increasing, the U.S.
Industry Had No Choice But to Retrench.

Faced with massive global oversupply, increased U.S. imports, declining U.S.
exports, and a declining U.S. consumer base, the California industry was forced into
severe contraction and consolidation. Between the early 1970’s and 1990’s, the number
of California canned peach processors declined from 17 to 5. Over the same period,
acreage of cling peach production dropped from 52,000 acres to 30,000 acres as growers
pulled out orchards to meet a smaller U.S. market. This year again, California growers
have turned to a tree pull program to remove an additional 4,000 acres from production.

Self-help measures such as acreage reduction alone have not been enough to keep
supplies in line with market demand. The U.S. industry has also relied on extensive U.S.
government school lunch and other federal purchase programs to purchase excess supply
and to help keep prices at minimally sustainable levels. Government purchases have
been significant, averaging a million cases annually in the 1970’s and 1980’s. Although
these purchases dropped by some 500,000 cases between the early 1980’s and 1990’s as
the effects of industry tree pull programs kicked-in, over the last two years U.S.
government purchases have again increased to over a million cases per year.

1.  Chile is a Competitive Producer and Exporter of Canned Peaches and is Poised
for Massive Expansion to_the U.S. Market

A Chilean Canned Peach Producers Enjoy Significant Cost Advantages Over
California Producers.

Chile is among the lowest cost producers of canned peaches in the world. Tarpelv
because of low labor ($1.00 per hour), raw product, and agricultural land costs, Chile’s
cost of production for a siandard case of peaches is roughly $1.50 less than the average
cost of production for California processors.

Chilean canned peach processors also benefit from two forms of export rebates
available under Chile’s duty drawback system. One of the rebate programs pays
processors for import duties paid on imported sugar and tin plate that are used as inputs
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in canned peaches. These rebates, which are obtained upon export of the finished
product, are believed to amount to a subsidy of $.50 a case. The other program is an
automatic rebate of 10% of the FOB value of the finished product under Chile’s
"simplified duty drawback” system. Under the simplified duty drawback program, infant
or non-traditional industries with total annual exports of less than $10 million qualify
for an automatic rebate of 10% of the FOB value. Since total canned fruit mixture
exports have been below the $10 million cap -- at $3.9 million in 1993 and $5.17 million
in 1994 -- and the simplified duty drawback system requires very little administrative
work on the part of the exporter, Chilean processors are believed to receive the rebate
for almost all of their production.

Chilean exporters also have a competitive edge in the transportation cost
advantages they enjoy over California shippers when sending product to east coast U.S.
markets. Shipping rates from California to New York for a standard case of peaches are
roughly one-third higher than rates from Chile to New York. These lower transportation
rates are available to Chilean exporters because of the high frequency with which ships
transporting large volumes of fresh fruit travel between Chile and the United States.

Chile’s cost advantages are expected to increase as Chile’s cling peach sector
increases its production (see below) and Chilean processors become more efficient
through economies of scale. Chile’s raw product costs are expected to drop as orchard
productivity is improved through the introduction of new California varieties (some of
which were obtained illegally in violation of U.S. patents) and better production
practices. Processing costs will also come down as improvements occur in converting raw
product to finished product. This will be helped by Chile’s production of new varieties
developed in California that are more suitable for processing. All told, the Chilean
industry’s emerging advantages will result in an additional cost differential of $1.20 per
case, for a total cost advantage of $3.20 per case. This nets to a 20% price advantage
over the U.S. cling peach product cost of $15.25 to $15.65 per case.

B. The Chilean Cling Peach Industry is Anticipating Significant Expalision in
the Near-Term -- Precisely Targeted for the U.S. Market.

The Chilean cling peach industry is engaged in aggressive measures to increase its
canned peach production. Members of the Chilean industry’s Federation of Chilean
Food Processors and Agroindustrialists (FEDPACH) estimate that production of cling
peaches in Chile will reach 96,800 tons by next year (1995/96), a 37% increase from last
year’s 70,500 ton crop. Even greater increases are projected for future years. Much of
this new production will come from increased yields resulting from newer, more
productive California varieties that are now coming on line. Some 80% of the new
production is targeted for export, and most of that to the U.S. market in anticipation of
preferential access.

U.S. industry and U.S. government representatives have seen first-hand these
significant expansion efforts. Last year, when the Fruit and Vegetable ATAC Committee
visited Chile, they saw the ample processing capacity and raw product availability Chile
has to meet its increased production targets. They also observed abundant unused
acreage in Chile that is planned for cling peach expansion. Based on these indicators
and known technical improvements underway in Chile, experts estimate that Chile’s
production could easily double without a significant increase in orchard area.

On the processing side, Chilean plants are modern and significantly underutilized.
ATAC members visited one plant that had. capacity to double at will its current
production from 15,000 metric tons to nearly 30,000 metric tons. That plant, which was
built in 1993, is as modern as any processing plant in California.

Another factor influencing Chile’s move to expand its canned fruit industry is the
contraction of Chile’s fresh fruit markets. As Chilean fresh fruit exports encounter
accelerated competition in export markets and, thus, declining export prices, Chilean
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producers are shifting more of their raw peach product to canned fruit production. The
pervasive delays in fresh market consignment payments of up to 5 to 6 months has
provided further incentive for growers to sell to the processing sector where the grower
generally receives payment from the processor within 30 days of delivery of the raw
product based on purchase contracts.

Chile’s increased raw product availability and rapidly expanding capacity is
already being targeted for the U.S. market. Chile now exports significant volumes of
canned peaches to the U.S. market at prices $2 to $3 a case below California prices even
paying the 19.5% U.S. duty. Any relaxation of this duty will provide additional impetus
and advantage to Chilean processors to increase canned peach production exclusively for
the U.S. market.

IV.  Increased U.S. Imports From Chile Will Wreak Havoc on an Already Mature and
Oversupplied U.S. Market.

With U.S. consumer demand for canned peaches stable at best and U.S.
processors already losing sales to lower-priced Greek and Chilean product, any increase
in imports from Chile wili be at the direct and immediate expense of California
processors and growers. Substantial jobs will be lost and U.S. grower and processor
profitability severely eroded.

Price/purchase relationship data on canned peaches show that in the mature U.S.
market, imports of low-priced Chilean canned peaches will cause the U.S. market price
for canned peaches to drop, but without a corresponding increase in consumer demand
for peaches. With no market expansion, lower-priced imports will net a one-for-one
displacement of higher-priced California canned peaches. The higher quality of
California product and U.S. brand recognition will have little if any effect on salvaging
this displacement. In part, this is because a large percentage of canned peach and fruit
mixture sales are sold to the institutional and food service sector where brand loyalty
means little and price alone is the controlling purchasing factor.

Economists estimate that U.S. grower and processor revenues will decline in
direct proportion to increased Chilean imports. For example, it has been calculated that
a 50% increase in Chilean imports will displace some 625,000 cases of U.S. canned
peaches, causing grower revenues to decline by some $2.5 million and U.S. processor
revenues to drop by $10 million.

The same 50% increase in Chilean imports will mean a loss of over 135 full-time
equivalent jobs in the processing sector and allied and related job sectors. Any further
contraction of the U.S. industry will threaten the viability of the industry and put at risk
thousands of industry and allied sector jobs. The effect would be devastating to
California, given the concentration of the cling peach industry in that state.

V. The U.S. Cling Peach Industry Will Gain Nothing From Duty Free Access to
Chile Since Market Opportunities Are Nil.

Chile has only a small domestic market for canned fruit, and then only for low
quality, lower-priced product. It is for this very reason that Chile exports roughly 90% of
its canned fruit production.

Chile’s small domestic demand for canned fruit can easily be supplied by its own
canned fruit industry. Any advantage U.S. processors have over their Chilean
competitors because of quality, are not enough to overcome the significant price
advantage enjoyed by Chilean processors in their own domestic market.

Because the U.S. cling peach industry has never exported to Chile and has no
expectation of doing so in the future, even with duty free access, the industry has not
researched and is thus unaware of nontariff barriers that might affect imports of canned
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fruit. Chile imposes an 11% tariff on imports of canned peaches, fruit mixtures, and
other cling peach products of interest. Since there is no market to be had, the
elimination of these duties will have no positive effect on California canned fruit exports
to Chile.

V1.  Conclusion

Over the past two decades the California cling peach industry has been successful
in keeping its tariff protection despite efforts from foreign producers to gain GSP-
eligibility or to gain tariff cuts through multilateral or bilateral trade negotiations. A
free trade agreement with Chile, however, poses our industry’s greatest threat to date.
The viability of the California industry depends on continued good efforts by the U.S.
government to maintain U.S. cling peach tariffs in the forthcoming negotiations with
Chile. The industry urges this Subcommittee to actively support these efforts.

As tariff negotiaticns begin, we ask the Subcommittee to remind U.S. negotiators
of the cling peach industry’s struggle with subsidized competition, oversupply, increased
imports and declining exports. Our first preference is for cling peach products to be
excluded from tariff reductions. If this is not possible, at a minimum, the industry needs
assurances that it will be protected by maximum tariff phase-out periods for its products.
These phase-out periods must be substantially longer than the 15-year period determined
for import-sensitive items under NAFTA. We urgently request the Subcommittee’s
assistance in achieving these results.

Attachment

127341101 1\80CORPDW.009
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MARKET ACCESS NEGOTIATIONS WITH CHILE

Export Priority Import
U.S. H.S. Number Product Description U.S, Tarifl’ Sensitive
H M L M L
2008.70.00 Canned peaches 19.5% X
(i.g,, prepared or preserved peaches)
2008.92.90 Canned fruit mixtures 17.1% X
(i.¢., prepered or preserved fruit
mixtures, including peaches)
2008.70.00 Peach concentrate 19.5% X
(i.c., peach pulp)
0811.90.80.80 Frozen peaches 16.6% X
2008.40.00 Canned pears 17.6% X
2008.92.10 Canned tropical fruit mixtures 6.8% X
2009.80.60 Peach juice 0.8¢fiter” X
GSP Free
2007.10.00 Homogenized fruit preparations 14.5% X
(covering peach baby food)
2007.99.35 Peach jam 7% X
2008.50.40 Apricots, otherwise prepared or 34.1% X
Preserve (covering canned apricots)
2008.99.42 Nectarines, otherwise prepared 19.3% X
or preserved
{(covering canned nectarines)
2007.99.65 Other fruit pastes and purees 12.1% X
(covering peach pastc and purec)
Fresh Peaches X
0809.30.20 If entered 6/1-11/30 0.4¢kg.
0809.30.40 If entered 12/1-5/31 Free
2007.99.75 Fruit jellies, other 6.4%" X
(covering peach jelly) GSP Froe
2206.00.90 Other fermented beverages 6.2 ¢liter” X
(covering peach coolers) GSP Free
2202.10.00 Waters, including mineral 0.3 ¢liter” X
waters and aerated waters, GSP Free
containing added sugar or other
sweetening matter or flavored
. (covering peach flavored mineral
water) 3

* GSP-eligible.

= \2710INKCHTPDW.002
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Chairman CRANE. Thank you, Ms. Gleason.

I want to thank all three of you for your patience, your testi-
mony, and reassure you that your entire written statements will be
made a part of the record.

With that, finally, the subcommittee is adjourned.

[Whereupon, at 4:42 p.m. the hearing was adjourned.]

[Submissions for the record follow:]
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SUBMITTED STATEMENT OF MARK A. ANDERSON, DIRECTOR
AFL-CIO TASK FORCE ON TRADE
ON BEHALF OF THE
LABOR ADVISORY COMMITTEE FOR TRADE NEGOTIATIONS AND TRADE POLICY
TO THE SUBCOMMITTEE ON TRADE OF THE
COMMITTEE ON WAYS AND MEANS

ON
ACCESSION OF CHILE TO THE NORTH AMERICAN FREE TRADE AGREEMENT

June 21, 1995

On Decembar 11, 1994, the heads of State of the United States, Mexico, Canada, and Chile

d their decision to begin the process by which Chile will accede to NAFTA. In that

they d "Wa seek in this hemisphere to expand market opportunities through
equitable rules and to eliminate barriers to trade and investment through agreed disciplines at high
levels. This approach, coupled with policies that address the conditions of labor and protection of
the environment will be pillars of a new partnership in the Americas.” Formal negotiations are

expected to begin in the spring of 1995,

The AFL-CIO and the Unitarian Workers Central (CUT) of Chile had advocated the negotiation
of a bilateral trade agreement to make it more likely that basic worker rights and standards were
included diractly in an agreement, and subject to the same dispute settlement mechanism available

to rules governing capital. While recognizing that the NAFTA represented a small first step in

addrossing workers interests, workers in both the U.S. and Chile did not want the flawed labor side

agreement to NAFTA to be the standard for further hemispheric integration.
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n 1iting on the annc 1t of negotiati leading to Chilean accession to NAFTA,
the AFL-CIO and the CUT stated that they "deeply regret the decision of our two governments to
negotiate a new trade arrangement through the expansion of the flawed NAFTA. We have argued
for months for a bilateral agreement which would set new standards for decency in trade matters
in a way that the interests of the companies should not be above the internationally recognized
labor rights of the workers... We will nevertheless continue to waork together to make respect for

basic worker rights and standards a central feature of trade agreements in this hemisphere.”

While negotiations with Chile over NAFTA accession will make this goal more difficult to
achieve, it remains eminently possible, and should be the principal negotiating objective of the U.S.
The government of Chile has expressed its willingness to discuss these questions. The opportunity
to secure the support of workers, who are most it risk from trade openings should not be
squandered by governments. Addressing their interests would clearly demonstrate that movement
toward freer trade can be beneficial to the majority of peopie and not just corporate and palitical

elites.

Events following the enactment of NAFTA, demonstrated that the agreement, as written,

provided no guarantee or assurance of economic prosperity. Indeed, the reverse is painfully

evident. The fi ial crisis in Mexico that has resulted in a massive devaluation of the peso will
cause untold hardship for tens of thousands of Mexican and U.S. workers. In Mexico, workers
have seen their real earnings plummet, while muitinational corporations have reaped a financial

windfall from drastically lower dollar denominated wage costs. U.S. workers will see their jobs



137

disappear as Mexico cuts imports, promotes exports, and seeks to attract more and more U.S.
investment. The small U.S. trade surplus in 1994 will turn into a deficit that may reach $15 billion

in 1995. Ciearly, NAFTA is not the answer. Negotiations with Chile provide the opportunity to

make y impro and reduce the likelihood of the Mexican tragedy being repeated.

LABOR RIGHTS AND STANDARDS
The linking of labor rights and standards to trade has been a long held, but unfulfilled,

bipartisan negotiating objective of ive U.S. administrations. Both the 1974 and the 1988

Trade Acts made worker rights a principal trade negotiating objective of the U.S. Labor rights
conditionality has been established in a variety of U.S. trade laws, among them the Caribbean Basin
Initiative in 1983, the Generalized System of Preferences in 1984, Overseas Private Investment
Corporation in 1985, Section 301 of the 1988 Trade Act, and most recently in the 1994
authorization bill for multilateral lending organizations. That conditionality must be extended to
NAFTA through the upcoming negotiations with Chile. Failure would be a step backward in this

vital area.

This linkage has been based on the understanding that there are no automatic mechanisms
by which increased trade or indeed, purely national economic growth, leads to higher wages and
improved working conditions. While increased trade can provide the resources for improvements,
history tells us that only trade unions through collective bargaining and government through
adequately enforced labor laws can insure that increased trade really does lead to higher standards

of living for all workers.
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As a rules-based international trading system develops, it is vital that workers receive the
same treatment that has been provided business interests. These rules are, in large measure,
designed to establish basic conditions under which traded goods and services are produced. No

longer are they focused solely on border measures, but now address practices that heratofore were

()

ed purely d in nature. For exampls, the provision of financial services, domestic

a h

ds, anti- petitive practi are all j

government subsidies, consumer and product

to international discipline or di it it is possible to reach agr oni as cc

1

as int | property pr ion, whose direct link to trade is tanuous at best, surely it is possible
to negotiate basic rules for worker rights and standards that are directly related to the production

process.

While the North American Agr on Labor C

peration rep ts a smal! first step in

associating worker rights and standards to an international trade agreement, major improvements

are needed. The AFL-CIO believes that at mini gotiati hould focus on reaching
agresment concerning the prohibition of forced labor, guaranteas on freedom of association and
the right to organize and bargain collactively, as well as nondiscrimination in employment.
Negotiations should also seek to delineate rules and regulations that insure a safe and healthy

hich : da

workplace, prevent child labor and ish approp ds ning hours of work. An

international consensus on these issues and others has already been developed by the International

Labor Organization.



139

Agreements reached in these areas should be incorporated in the main body of trade’
agreements, and be subject to the same dispute mechanisms available to other covered issues.
During a period of increasing economic uncertainty, workers interests can no longer be shunted

aside to inadequate side agreements.

FINANCIA| R 1 AR

A central thrust of NAFTA was the reduction or efimination of governmental control over
the provision of financial services, capital fiows, and investment. What was ignored is the reality
that when governments stop regulating or supervising trade, currency, and investment flows, then

those matters will be the sole province of private invastors, multinational corporations and currency

speculators. They, notelected gover will make decisi affecting economic development

and equity, and thus democracy itself.

Thae financiai crisis in Mexico, and its harm to Mexican and U.S. workers is a grim reminder
of the folly of relying solely on the "market” as a means to achieve economic prosperity. lronically,
speculators will be protected from the market by U.S. governmentintervention, but workers in both

countries have been simply told to submit to the discipline of market forces. During the NAFTA

negotiations, the LAC repeatedly urged that the governments address such issues as excessive

foreign debt, exchange rate fiu i and in controls and oversight. That advice was

ignored.
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The upcoming negotiations provide the opportunity to learn from past mistakes and devalop
alternative approaches to the important issue of capital markets. U.S. taxpayers should no longer
be required to be the ultimate rescuer of speculators and elites involved in ill conceived economic

activity, Among the i that should be positively addressed are greater transparency, a

transaction tax on short term fi ial instr , 8X ion of such laws as Chile’s that prohibit

the repatriation of capital for one year, expansion of government screening of inward investment,

increases in reserve requir for fi ial instituti as well as direct negotiations on

exchange rates.

INTELLECTUAL PROPERTY
There are a variety of issues concerning the rights of performers that need to be addressed

in the upcoming negotiation. They include the following:

* A new NAFTA agreement, as Is now the case with the WTO, should require that parties
to the agreement provide performers with the ability to prohibit the unauthorized fixation,

reproduction, or broadcast of their live performances.

* Negotiations must develop provisions, based on existing U.S. law, that obligates
audio hardware manufacturers and blank tape suppliers to pay a levy to compansate
- copyright owners and performers for unauthorized home copying. The revenue
collected from this levy is distributed to performers and copyright holders on the basis

of national treatment. U.S. statute also prohibits the sale or importation of audio
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hardware that is not equipped with technology that prevents serial digital copying.

Similar protections should be included in NAFTA.

* Legislation is now being considered by Congress that would give copyright owners

the ability to authorize or prohibit the transmission of their sound recordings through

digital media. This kind of pr ion is y for performers and must be

included in a new agreement, and should be extended to all audio/visual works.

* The existing NAFTA, denies American performers, but not producers, the right to

collect revenue for the public performance of their sound recordings. This inequity

must be corracted in the upcoming negotiation, and should be extended to all

audio/visual works.

* Finally, the existing NAFTA pts Canada from appropriate obligations for its

"cultural industries.” This exception has been particularly harmful to the U.S.
entertainment industry, is currently subject to a Section 301 petition, and has been
cited by France, the European Union, and other countries as the basis for exempting
their cultural industries from WTO discipline. ([t must not be extended to other

nations.



142

TEMP!

The existing NAFTA, as well as its predecessor, the U.S.-Canada FTA, made significant
changes in U.S. immigration laws by expanding the right of U.S. employers to recruit foreign
nationals to work in the United States on temporary status in professional occupations. Employers

are not required to obtain a visa or demonstrate that a shortage exists.

The impact of these provisions is most acute in the health care industry. Because the FTA

provisi were d on top of the H-1A visa program which was enacted in 1989, the annual
entry of tamporary RN's now equals some 5 percent of RN’s newly diplomaed in the United States
each year who are looking for work. Instead of cutting back on their use of temporary RN’s as the
shortage of the 1980°s abated, employers have continued to increase their use. This is especially
troubiesome in light of the fact that the health care industry is undergoing a massive and far-
reaching restructuring. The maximum cooperation of government, employers and workers will be
needed to promote the retraining and re-employment of displaced workers. The continued

existence of this free trade loophole--which is being expanded through inter-governmental

consultations to include additional health care occupati only makes that perative effort more

difficult to achieve.

The LAC believes that NAFTA provisions permitting this type of entry should be renegotiated
in order to remove registered nurses and other health care professionals from the list of eligible

occupations.
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SAFEGUARDS

The existing NAFTA seriously weakened Sec. 201 of the Trade Act by drastically limiting the
ahility of the government to impose protective measures, including quotas, to remedy or prevent
injury to domestic industry and to workers as a result of increased imports from the other parties.
While providing the illusion of possible safaguard action, the present agreementincludes procedures
and definitions that make the finding of injury highly unlikely, while at the same time prohibiting

the imposition of measures that would remedy injury caused by imports.

The deficiencies of this chapter ioom large in light of the Mexican financial crisis and peso
devaluation which help will turn the small 1994 U.S. trade surplus with Mexico into a deficit that
may reach $15 billion by the end of 1995. That shift in terms of trade between Mexico and the
U.S. will result in the displacement of tens of thousands of U.S. workers because they have little
hope of receiving relief from U.S. trade law. The LAC believes that this chapter should be

renegotiated to correct its serious shortcomings.

MARTIME TRANSPORTATION SERVICES

The existing NAFTA exclusion for maritime transportation services must be preserved in its
entirety. As has been demonstrated historically, and most recently during the 1990 allied
intervention in the Persian Gulf, the U.S.-flag maritime industry plays an essential role in the
nation‘s economic and sealift security. In recognition of the vital need to maintain forward
projection of military forces, Congress and the Administration have supported exclusion of maritime

services from international trade negotiations. The AFL-CIO endorses this action and urges that
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any new agreement maintain the exclusion contained in the U.S.-Canada Free Trade Agreement and

NAFTA.

ENVIRONMENT

The Declaration of Principles adopted by the Heads of State at the Summit of the Americas
stated that, "Social progress and economic prosperity can be sustained only if our people live in
a heaithy environment and our ecosystems and natural resources are managed carefully and
responsibly.” Negotiations with Chile provide the first opportunity to take concrete steps to bring

life to that Summit declaration.

The LAC believes that the envir | side agr to NAFTA, while establishing a
connection between necessary environmental protection and commercial agreements, isinadequate
to the task of insuring progress in this important area, and should be significantly improved.
Appropriate environmental law, and the means to fairly and openly settle disputes concerning those

taws, should be made part of any new trade agreement.

NAFTA ITION NT P!

The NAFTA-TAA Program was established to provide training, re-employment services and
income support for workers dislocated because of trade with Mexico and Canada. As of April 10,
1995, the Department of Labor had received 426 petitions requesting assistance. Of that number,
194 were certified, covering almost 27,000 workers who lost his or her job because of NAFTA.

With the U.S. trade balance deteriorating sharply with Mexico and Canada, the need for effective
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adjustment assistance will grow rapidly. The addition of Chile to NAFTA will add to this serious

problem.

The LAC believes that NAFTA-TAA needs to be improved by increasing public outreach
efforts on the part of government, relaxing the very strict training requirements currently present
in the program, increasing program coverage to include service workers, and extending the income
support component of the program to two years. Such steps would ease the burden on those

workers wh jobs di b of NAFTA.
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STATEMENT OF
THE AMERICAN FOREST & PAPER ASSOCIATION

SUBCOMMITTEE ON TRADE
WAYS AND MEANS COMMITTEE
U.S. HOUSE OF REPRESENTATIVES

CHILE NAFTA ACCESSION

AF&PA is the national trade association of the forest, pulp, paper, paperboard, and wood
products industry. AF&PA represents approximately 400 member companies and related trade
associations (whose memberships are in the thousands) which grow, harvest and process wood
and wood fiber; manufacture pulp, paper and paperboard products from both virgin and recovered
fiber; and produce solid wood products.

The vital national industry which AF&PA represents accounts for over 7 percent of total
United States manufacturing output. Employing approximately 1.6 million people, the forest
products industry ranks among the top 10 manufacturing employers in 46 states, with an annual
payroll of approximately $49 billion. Total forest products industry sales exceed $200 billion
annually with exports accounting for $18.4 billion.

AF&PA supports in principle Chilean accession to NAFTA. However, we wish to draw
attention to two overarching issues.

. AF&PA opposes extension to Chile of the NAFTA side agreements on labor and
environment. The side agreements with Mexico and Canada represent a specific
response to the unique environmental and labor market circumstances associated
with a common border. U.S. negotiating objectives in the case of Chile should be
limited to the expansion of U.S. commercial opportunities and specifically should
not include the kind of environmental or labor policy linkages which could
ultimately serve to inhibit trade between our countries.

. In the forest products sector, Chile must be measured against the standard which
would be applied to a developed country producer. As detailed in the attachment
to this statement, Chile is a world class supplier of certain paper and wood
products. At the same time, it has attracted significant third country (principally
Japanese) investment in this sector. For this reason, an accelerated pace of tariff
reduction, to be substantially completed in year one, is absolutely required to
prevent major disruption in regional paper and wood product markets attendant on
Chilean accession.

AF&PA believes Chile must meet the following conditions in the forest products sector as
part of its NAFTA accession:

. Agree to bind immediately its tariffs on all products of Chapters 44, 47 and 48 at
the currently applied 11 percent rate.

. Upon accession, cut tariffs on all products of Chapters 44, 47 and 48 to zero. In
no case should staging be permitted to extend beyond three years.

. Upon accession, eliminate subsidies to the forest products sector, especially
upstream subsidies which underwrite timber supply for a growing export industry.
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. Upon accession, eliminate all customs practices that treat domestically produced
products more favorably than foreign products.

Tarifls

All Chilean imports of wood, pulp and paper products are subject to an 11 percent tariff
(the Uruguay Round bound tariff rate is 25 percent). While this rate also applies to Chilean
imports from our major competitors, the Nordic countries, these countries have a significant
ocean freight cost advantage over U.S. suppliers, which may in part be derived from subsidies to
Nordic ocean carriers.

In the past, Chile has cut import barriers to a greater extent than its South American
neighbors. In view of the developed status of the forest products industry in Chile, however, a
special case can be made for more substantial cuts in barriers affecting forest products imports.
The complete elimination of tariffs in the already internationally competitive Chilean forest
products sector will provide added impetus to future growth and greater economic efficiency in
this sector. Tariffs on all products in Chapters 44, 47 and 48 should be eliminated immediately
upon accession. In no case should staging be permitted to extend beyond three years.

The elimination of Chile's tariffs would put U.S.-Chilean market access on equal footing
since that country's wood and paper products have enjoyed free access to the U.S. market
because Chile is a GSP beneficiary.

Subsidies

Chile subsidizes much of the costs of planting, trimming and managing the planted forests
that essentially underwrite the wood raw material base of Chile's forest industry. These subsidies,
which are provided pursuant to Decree Law Number 701, have amounted to more than $120
million since 1974 and were due to expire in March 1995, but the Government of Chile has
announced its intention to extend them until March 1996. The impact of DL-701 on radiata pine
plantings can be seen from observing the age of tree farm plantations. Over 85 percent of Chilean
radiata pine tree farms are less than 15 years old.

We recognize that government incentives have often been employed when a country
initiates programs to improve its forests and to expand national wood and fiber self-sufficiency.
This was the case, to some extent, in the United States at the inception of forestry here.
However, those subsidies then normally diminish substantially except for modest incentives for
specific, limited objectives. Chile's subsidies, however, were developed to directly support an
export industry, and not for domestic conservation purposes. While we have no direct evidence,
we suspect that this export sector has also benefitted from other Chilean government financial
incentives based on the fact the industry was targeted for growth by the government.

AF&PA believes that broad government subsidies that essentially underwrite the wood
raw material base of Chile's forest products export industry are unacceptable and should be
discontinued on Chilean entry into NAFTA. The premise of NAFTA is open market competition
without tanff or subsidy distortions, and Chile's current degree of timber supply subsidy is
inconsistent with that premise.

Customs Practices

We understand that Chilean Customs provides a 10 percent "drawback" to exporters on
packaging which is produced from locally-manufactured linerboard. In contrast, Chilean
exporters using packaging made from U.S. supplied linerboard receive only a 5 percent drawback.
This practice discriminates against U.S. suppliers and should be eliminated immediately.
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In summary, Chile has a dynamic and internationally competitive forest products industry
that does not require the continuing protection of high tariffs or the kind of government financial
support provided under Decree Law Number 701. To advance the U.S. objective of liberalized
trade in the hemisphere, any NAFTA agreement with Chile must provide for the immediate
elimination of tariff and non-tariff barriers which protect its forest products market. A failure to
achieve these objectives in the case of Chile will set an unfavorable precedent for negotiation of
NAFTA accession with other Latin American countries which generally have far more restrictive
tariff and non-tariff barriers.

Thank you for your consideration of our comments.

Attachments

CHILE. TES
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CHILE'S FOREST PRODUCTS SECTOR

Attachment to
Statement of the American Forest & Paper Association

While market growth is constrained by Chile's small population, the Chilean economy has
posted some of the best growth rates in Latin America in the past decade. The country possesses
one of the world's fastest growing forest products sectors with a major export component.

Forest Resources. Chile has 1.1 billion cubic meters of available forest resources. Based
on current and proposed plantings, Chile's commercial tree volume should double over the next
20 years. More than 90 percent of Chile's industrial wood comes from plantations. These are
predominantly fast growing radiata pine, but eucalyptus is becoming increasingly important. The
forest products industry is the second most important export sector in the Chilean economy --
trailing only mining -- and accounts for 13 percent of Chile's export earnings.

Solid Wood Products, Chile's 1993 exports of wood products are estimated at $671
million. These exports are expected to grow, benefitting from increasing environmental
constraints on production in several countries. Wood chips, sawnwood, and roundwood logs are
the most important wood product exports from Chile. The U.S. is a significant market for Chile,
importing $124 million of Chilean wood products -- mostly softwood lumber -- in 1994. One of
Chile's largest forest products companies reportedly plans to build six large sawmills in the next
several years, significantly expanding its lumber export business.

While the total amount of U.S. solid wood exports to Chile is quite small (1994 exports of
$5.7 million) because of sufficient domestic supply and the high transportation costs to Chile,
there is increased demand for high-quality wood products for the construction industry. Demand
is highest in Chile's northern region, where imported wood products can compete more easily
with domestic products because of the significant transportation costs associated with shipping
from the growing area in Chile's south.

Pulp. Overall, Chile vies with Brazil and Indonesia as the world's lowest cost wood pulp
producer. In 1993, Chile was the world's 13th largest producer of pulp. Production reached
1,864,000 metric tons (m.t.), of which over 75 percent was exported. Current industry plans call
for a significant expansion of export-directed wood pulp capacity by early in the next decade. In
1994, U.S. purchases of Chilean wood pulp amounted to 72,105 m.t. While this amount
represents a small portion of the country's total wood pulp exports, there are reports that Chilean
pulp producers are planning to expand their business in the U.S. market.

Paper and Paperboard. Chile's paper and paperboard sector is relatively small, with
production of 528,000 m.t. in 1993. Consumption that year amounted to 536,000 m.t. With per
capita paper and paperboard consumption of about 40 kilograms, the potential for growth is very
significant. (By comparison, per capita consumption in South Korea, another emerging market, is
about 127 kilograms.)

Newsprint accounted for 35 percent of production; printing and writing paper 17 percent;
and corrugating materials 17 percent. Chile exported 143,000 m.t. of newsprint -- 77.3 percent of
total production. Imposts of paper and paperboard totaled 162,000 m.t., of which 48 percent was
printing and writing paper and 41 percent linerboard, (primarily used in the manufacture of
corrugated boxes used to export fruit and vegetables).
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The U.S. exported $57.8 million (100,113 m.1.) of paper and paperboard products to
Chile in 1994, up from $43.8 million (78,243 m.t.) in 1993. 1994 exports consisted primarily of
unbleached kraft linerboard, semi-chemical fluting paper and newsprint. In 1993, the U.S.
accounted for approximately 48 percent (tonnage basis) of Chile's import market for paper and
paperboard. The U.S. does not import significant quantities of paper and paperboard from Chile.

The attached tables show U.S. exports of wood and paper products to Chile.

Attachments

CHILE.TES
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STATEMENT OF AMERICAN TEXTILE MANUFACTURERS INSTITUTE

This statement is submitted by Executive Vice President Carlos Moore of the American Textile
Manufacturers Institute (ATMI}, the national association of the textile mill products industry
ATMI's member companies are engaged in every facet of textile manufacturing and marketing.
They range in size from small, family-owned enterprises with one producing facility and a few
score employees to publicly-owned billion dollar corporations with thousands of workers.
Collectively they account for about eighty percent of fiber consumption by U.S. textile mills.

ATMI supports the concept of western hemispheric free trade based on NAFTA principles as a
way to promote free trade among countries committed to fair and reciprocal trade. Specifically
with regard to Chile, and based on our understanding of the current situation, we believe that
Chile has qualified to assume the responsibilities of NAFTA membership and that there are no
reasons why it should be denied this opportunity.

At the same time, ATMI believes that Chile’s accession to NAFT A must depend upon certain
important conditions being met, as foliows:

1. The agreement must include NAFTA’s rules of origin for textile and apparel products;

2. There should be no tariff preference level’s (TPLs) in the agreement without a clear
demonstration of their need (i.e., there should be no blanket or discretionary authority for
granting TPLs);

3. The agreement should provide for a completely reciprocal phaseout of Chilean and U.S.

tariffs on textile and apparel exports between the two countries;

4. As Mexico and Canada have already done, the government of Chile must agree to ;')rovide
intellectual property protection for textile and apparel designs, trademarks, models, etc.;
such protection must be equivalent to that provided by the other NAFTA partners;

5. There should be a safeguard provision in the agreement for the U.S. to use against
disruptive imports not meeting the rules of origin requirement; and,

6. Chile should agree to effective customs enforcement measures, including unrestricted
access, as Mexico and Canada have already done, to U.S. Customs Service “jump teams”
which police against transshipment of non-originating textile and apparel products.

Much as ATMI supported NAFTA and much as we support the proposal to grant NAFTA parity
to CBI beneficiary nations with the same strong rules of origin and customs enforcement
requirements, we look forward to the increased trade opportunities which will ensue from Chile’s
accession to NAFTA once these criteria are met.

SUMMARY

ATMI supports Chile’s accession to the North American Free Trade Agreement (NAFTA)
provided that the terms of its accession meet certain conditions. Those conditions include.
incorporation of NAFTA’s rules of origin for textile and apparel products; NAFTA provisions for
Customs enforcement; strict limits on grants of authority for tariff preference leve!'s (TPLs);
reciprocal phaseout of textile and appare! tariffs; NAFT A-comparable intellectual property
protection for textile and apparel products; and a safeguard provision for the U.S. to use against
disruptive imports which do not meet the rules of origin requirement. If it is structured in this
way, ATMI believes an agreement to allow Chile’s accession to NAFTA would provide increased
export opportunities for U.S. textile mills and would promote hemispheric free trade to the benefit
of all participants.

For the American Textile Manufacturers Institute
Carlos Moore, Executive Vice President

1801 K Street, NW -- Suite 900

Washington, DC 20006

Tel: (202) 862-0555

Fax: (202) 862-0570
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STATEMENT OF JERRY R. JUNKINS
CHAIRMAN, PRESIDENT, AND CHIEF EXECUTIVE OFFICER OF
TEXAS INSTRUMENTS INC.
ON BEHALF OF THE BUSINESS ROUNDTABLE
REGARDING ACCESSION OF CHILE TO
THE NORTH AMERICAN FREE TRADE AGREEMENT

SUBMITTED TO THE HOUSE COMMITTEE ON WAYS AND MEANS

I am pleased to offer these comments on behalf of The
Business Roundtable on U.S. negotiations with Chile towards its
accession to the North American Free Trade Agreement (NAFTA).

The Business Roundtable is an association of some 200 chief
executive officers who examine public issues that affect the
economy and develop positions that seek to reflect sound economic
and social principles.

Chile Represents Important Opportunities for U.S. Companies and
Their Workers

Chile is one of the key economic success stories in Latin
America, with GDP growth averaging 6.4% a year from 1983-1993,
and per capita income rising an annual average of 3.9%, the
highest rates in the region. In the meantime, inflation seems to
be under control; in fact, Chile has had the lowest annual rate
of inflation of any major Latin American economy for the ten
years through 1993. Chile’'s currency and stock markets have been
basically stable in recent years. In addition, Chile has made a
smooth transition to democratic, civilian rule.

Chile has also been a leader in the trend toward open
markets in Latin America. In the past few decades, Chile has
taken significant steps to opening up its markets to foreign
goods and services and to foreign investment. It has reached
trade agreements with Mexico, Colombia, and Venezuela. It has
also reached agreement with the Southern Cone Common Market,
Mercosur (consisting of Brazil, Argentina, Paraguay, and
Uruguay), to develop a free-trade area by the year 2000.

As a rapidly developing economy, the Chilean market presents
new opportunities for U.S. companies and their workers. Major
projects are underway or planned in many infrastructure areas,
including environment, transportation, and telecommunications.
These should present important opportunities for U.S. providers
of goods and services. The United States is already Chile's
largest trade partner, accounting for 23% of its imports in 1993.
U.S. exports to Chile increased 7% from 1993 to 1994, and more
than tripled between 1987 and 1993.

The United States Should Actively Pursue Free Trade Negotiationg
with Chile

while it has made significant progress, Chile still
maintains barriers to trade and investment that harm, or threaten
to harm, U.S. companies and their workers. For example, Chile
discriminates against some agricultural imports; its intellectual
property laws, while good, do not yet offer adegquate and
effective protection; it still imposes some restrictions on
foreign investment; and its "luxury" taxes operate to
discriminate against some imported goods.

Because of the opportunities the Chilean economy presents,
and the need for further market liberalization in Chile, The
Business Roundtable strongly supports free trade negotiations
with Chile. Besides the immediate gains U.S. companies and
workers will see from Chilean liberalization, Chile represents an
important chance for the United States to extend a mutually
beneficial set of trade and investment rules into South America.
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The United States cannot ignore the need to expand free
markets, along the NAFTA model, further into Latin America. We
must do so quickly, as Latin American countries will not wait for
us. Intra-regional trade has already risen from 13% of regiomal
exports in 1988 to 21% in 1993, Moreover, Latin American nations
are entering an ever-expanding web of bilateral and regional
trade agreements. Brazil, Latin America’s largest economy, is at
the heart of the most ambitious one, Mercosur. The European
Union is already pursuing a free trade agreement with Mercosur.
If the United States is not actively involved as a leader in
regional economic efforts, we risk being left out. Moreover,
regional trade and investment agreements reached without our
participation will not necessarily be up to U.S. standards for
liberalization, and may actually be detrimental to U.S.
interests.

Building Upon NAFTA

As it negotiates trade and investment liberalization with
Chile, the U.S. Government must ensure that NAFTA (and, where it
is better than NAFTA, the Uruguay Round) serves as the floor in
all areas, and that any agreement with Chile improves upon that
floor. The U.S. Government has consistently pursued ever-
improving standards in its international economic agreements.

For example, in many respects, the Uruguay Round is a significant
improvement on previous GATT rules; in most areas, NAFTA is a
major step beyond the U.S.-Canada Free Trade Agreement and the
U.S.-Israel Free Trade Agreement. This trend of ratcheting up
must continue unabated, and the goal of the United States must be
to achieve NAFTA-plus levels of liberalization and protection in
all future trade and investment negotiations.

While NAFTA is a strong agreement in many respects, in
others it is lacking. Thus, NAFTA must be viewed as a floor upon
which to build improvements. However, at the same time that it
is building upon that floor, the United States should recognize
that some provisions of NAFTA, such as its handling of customs
procedures, technical standards, trade and investment in the
automotive sector, agriculture, and sanitary and phytosanitary
measures, are very good and should not be changed.

While sector-specific business groups, as well as individual
companies, can provide more detailed proposals in their areas of
expertise, the following list {(which is not intended to be
exhaustive) indicates some of the areas in which a NAFTA-plus
agreement should improve on the original NAFTA:

Trade in Goods

. NAFTA-plus should phase out tariffs and non-tariff barriers
faster than NAFTA did. The Roundtable continues to support
phase-out, rather than immediate elimination, of appropriate
tariffs and non-tariff barriers. However, NAFTA-plus should
have a faster phase-out schedule than NAFTA, under which
some tariffs will not be eliminated for 15 years.

Investment

[ NAFTA achieved major investment liberalization. However,
reservations were taken by NAFTA countries in some
significant areas, most notably Mexico’s reservations for
the energy sector. NAFTA-plus should ensure that no
important sectors are excepted from liberalization
commitments.

[ NAFTA did not eliminate all types of performance
requirements. NAFTA-plus should conclusively prohibit all
such measures.
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[ ] NAFTA did not sufficiently prohibit investment screening.
NAFTA-plus should prohibit all forms of investment
screening, except for narrowly-defined national security
screening.

Services

P

The substantive rules of NAFTA accomplished significant
liberalization. However, reservations were taken in some
sectors of great importance to U.S. companies, most notably
telecommunications and financial services. Thus, some
aspects of trade in these sectors were not sufficiently
liberalized, or liberalization was delayed. NAFTA-plus
should liberalize services markets beyond NAFTA's
accomplishments. In particular, any four-party talks should
include negotiation of basic telecommunications services,
which were excluded from NAFTA. Such negotiations would be
consistent with the ongoing WIO telecommunications
negotiations.

Intellectual Property

NAFTA is, in many respects, the best intellectual property
agreement reached yet by the United States. However, it has
several weaknesses, all of which should be cured by NAFTA-
plus. The Administration should fully consider the
comprehensive recommendations of the IFAC-3 regarding
improvements to NAFTA.

Government Procurement

Under NAFTA, Mexico will not be required to fully open
procurement by PEMEX and CFE for ten years. NAFTA-plus must
not permit such derogations, and should ensure full access
by U.S. suppliers to all significant Chilean government
entities.

Energy

NAFTA did not go far enough to liberalizing energy trade,
especially since Mexico took reservations to some of the
energy provisions. NAFTA-plus should prohibit import/export
measures on energy goods, except to the extent necessary to
respond to defense-related needs. Moreover, where short
supply export restrictions are imposed, NAFTA-plus should
require national treatment.

NAFTA-plus should ensure full freedom for foreign companies
to invest in the energy sector.

Othexr Issues

NAFTA does not address a continuing problem in developing
countries -- corruption. NAFTA-plus should include
provigsions for intergovernmental cooperation to enforce laws
against corrupt practices.

NAFTA permits Canada to take "cultural exemptions" from
certain provisions. This cultural exemption is specific and
peculiar to the U.S.-Canada relationship, and is entirely
inappropriate for any other country. NAFTA-plus should not
include any such exemption for Chile; moreover, U.S.
negotiators should seek to eliminate or at least
subgtantially narrow the exemption for Canada.
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The United States Should Consider All Options for Achieving
NAFTA-Plus Liberalization -

The United States can achieve NAFTA-plus levels of trade and
investment liberalization measures during the negotiations with
Chile through three approaches.

o NAFTA-plus four-party agreement -- During the accession
negotiations with Chile, improvements can be made to
NAFTA’s substantive provisions.

[ ] NAFTA-plus through a supplementary adgreement -- Chile
could negotiate a supplemental agreement with the
United States (or all the NAFTA parties) that goes
beyond the substantive elements of NAFTA.

. NAFTA-plus through gelf-initiated reforms -- Chile can
continue its own liberalization initiatives. This was
the approach taken by Mexico in the rum-up to the NAFTA
negotiations.

Each of these approaches has its merits. All else being
equal, The Business Roundtable believes that the most beneficial
would be to pursue NAFTA-plus negotiations with Canada, Mexico,
and Chile. This would help cement NAFTA, create an opportunity
to improve it, and confirm its utility as a building block to
future trade and investment liberalization in Latin America.

Thig last point is particularly important. As overlapping trade
agreements, free trade areas, and customs unions proliferate in
Latin America, it is important that the United States be able to
hold out hold out a NAFTA-plus as the best trade agreement in the
region and most available instrument for regional liberalization.
However, if the dynamics and conflicting interests of a four-
party negotiation prove too high a barrier to negotiation of a
NAFTA-plus agreement, supplemental negotiations with Chile should
be pursued as an alternative.

The above approaches are not mutually exclusive. 1In
particular, regardless of the general approach to negotiations,
the U.S. Government should encourage the Chilean Government to
continue to build on its own initiatives to liberalize and reform
its economy. For example, Chile could accelerate implementation
of its Uruguay Round commitments, especially regarding the TRIPs,
TRIMs, and Subsidies Agreements.

Labor and Environment Issues

The principal objectives of trade agreements have been and
should remain the liberalization of trade and investment and the
promotion of economic growth. Trade expansion and economic
growth create social and financial conditions conducive to
achieving improved working conditions. The successful conclusion
of a trade and investment negotiation should not be compromised
or delayed by ancillary efforts to address labor issues by means
of an agreement whose fundamental objective is to liberalize
trade and investment. The inconsistency of linking trade and
labor policies is particularly troublesome because such
conditionality would impede the achievement of both objectives.

In this light, a NAFTA-plus agreement with Chile should not
include the environmental and labor agreements reached with
Mexico and Canada in 1993. These side agreements were sui
generis -- they are peculiar to the relationship between the
United States and neighborsg with which it shares a border.
Because of the common border, pollution from Mexico or Canada
often has, and has had, a direct impact on the United States.
Similarly, the common border with Mexico and the resultant ease
of immigration have direct effects on the U.S. labor market.
These factors do not apply to the U.S. - Chilean relationship.
At its closest point, Chile is nearly 3,000 miles from the U.S.
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mainland. Environmental and labor conditions in Chile have no
direct effect on the United States. Thus, while the NAFTA
supplemental agreements may have been appropriate in light of
direct impacts on the United States, it would be inappropriate to
extend them, especially the provisions regarding monetary
enforcement assessments and suspension of benefits, to Chile.

However, cooperative labor and environmental efforts between
the United States and Chile are entirely appropriate. The
Chilean government has apparently expressed interest in such
efforts, and the U.S. Government, private sector, and NGOs should
pursue them. The Roundtable strongly supports the cooperative
elements of the side agreements and believes they provide an
excellent basis for negotiating new labor and environmental
agreements with Chile.

In general, labor and environment objectives are important
and should be pursued vigorously through initiatives that are
separate or parallel to those on trade and investment. Progress
on one of these fronts should not be held hostage to progress on
the other. Making the achievement of an environmental or labor
objective conditional upon achieving a geparate trade and
investment objective, or vice versa, will impede the achievement
of both objectives. Such strict "conditionality" should be
avoided.

Conclusion

The Business Roundtable believes that if these guidelines
are followed, negotiation of Chile’s accession to NAFTA will be
successful. We look forward to close cooperation and additional
consultation with the Administration as negotiations proceed.
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July 7, 1995
The Honorable Phil Crane
Chairman

House Subcommittee On Trade
1104 Longworth House Office Building
Washington, D.C. 20515

Dear Chairman Crane:

In light of your June 21, 1995 subcommittee hearing on accession of Chile into the
North American Free Trade Agreement, 1 would like to submit for the record a letter from
42 members of the California delegation regarding this issue. I would appreciate you

including this in the committee record if possible.

Thank you for taking this matter into consideration. I look forward to working with
you on this issue as it moves through Congress.

Sincerely,

GARY A. CONDIT l S

Member of Congress
GAC/tg

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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Congress of the United States
Pouge of Representatives
Washington, BE 20515

June 22, 1995

The Honorable Mickey Kantor
United States Trade Representative
600 17th Street, N.W.

Room 208

Washington, DC 20506

Dear Ambassador Kantor:

It is likely that the United States and Chile will enter into formal accession
negotiations very soon. While we believe this possible agreement is another positive
step towards promoting the larger goal of trade liberalization throughout the world, we
also believe that the U.S. wine tariffs should not be lowered in any agreement with
Chile.

Currently, the United States aiready has the lowest wine tariffs of any major
wine producing country. Also, the domestic wine industry has suffered greatly as a
result of recent trade agreements adopted by the United States. Given these
dynamics, the United States wine industry would bear extreme adverse
consequences, while Chilean wine producers would enjoy tremendous benefits from
an accord that would further erode the U.S. wine industry’s competitiveness in a
world market. There are several reasons we have come to this conclusion:

o The Uruguay Round agreement lowered the U.S. tariff on wines,
which are already the lowest of any major wine producing country,
by 36%, when other countries, including members of the European
Union, are lowering their higher tariffs by only 10% - 20%;

[ NAFTA’s immediate opening of the U.S. brandy market to duty-free
competition from the much larger Mexican brandy industry on an
unreciprocated basis; and

o The wine provisions in the NAFTA and the Canada/US fFree Trade
Agreement have enable Chile to benefit from discrimination against
the U.S. wines by Mexico and two key Canadian provinces.
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The industry’s estimate shows that over 600,000 jobs depend upon the U.S.
wine industry. The facts bear out that both the U.S. wine industry and the domestic
wine grape growers have not been accorded a “level playing field" on which to
compete. The time has come for this important domestic industry to stop being a
"negotiation tool” for international trade agreements.

Thank you for looking into this matter. We look forward to your reply.

Sincerely,

bty
T Bl gprecaen s

%é Fikann Qs

e il .
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WINSTON & STRAWN

FREDERICK M, WINSTON (1853.1886) 1400 L STREET, NW. CHICAGO OFFICE
SILAS H STRAWN (1891-1946) WASHINGTON, DC. 20005-3502 36 WEST WACKER DRIVE
CHICAGO. ILLINGIS 60601

28,
(202) 3715700 1212 5585600

NEW YORK OFFICE

BERYL F. ANTHONY, JR. FACSIMILE 202) 371-5950 175 WATER STREET
(202) 3715754 NEW YORK, NY 100364981

(212) 2652500

July 13, 1995

The Honorable Philip M. Crane
Chairman, Subcommittee on Trade
Committee on Ways & Means
U.S. House of Representatives
Washington, D.C. 20515

Re:  Hearing on Accession of Chile to the North American Free Trade Agreement
(6/21/95)

Dear Mr. Chairman:

This firm represents Cooper Tire & Rubber Company ("Cooper”), one of two
remaining U.S.-owned full-line tire manufacturers. Although Cooper sells tires in some 80
countries and sold tires in Mexico before implementation of the NAFTA, Cooper is currently
precluded from selling tires into Mexico because of unfair Mexican trade barriers. These
Mexican trade restrictions -- and their future implications for an expanded NAFTA -- are also
of concern to other U.S. tire producers, including Goodyear and Dunlop.

At the Trade Subcommittee’s June 21 hearing on Chile’s accession to the NAFTA,
Congressman Payne questioned Ambassador Charlene Barshefsky about Mexican trade barriers
against imports of U.S.-made tires and the implications of these trade barriers for the future
expansion of the NAFTA. Ambassador Barshefsky testified that the continuation of Mexico’s
trade barriers against U.S. tires was unacceptable to the United States.

Cooper has prepared the enclosed chronology of its frustrating two-year effort to
resolve this issue with the Mexican government. This detailed chronology shows how Mexico
imposed new trade restrictions on imported tires after the implementation of the NAFTA and
details Mexico’s continued unwillingness to resolve this important dispute. Because this
chronology is instructive on the important issue raised by Congressman Payne’s question of
Ambassador Barshefsky, Cooper requests that it be included in the record of the hearing.

Thank you for your attention to this important matter.

Sincerely,

Beryl F. Anmo%

cc: Richard Teeple, Esq. (Cooper Tire & Rubber Co.)
Frederick Ikenson, Esq.
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MEXICO REFUSES TO ELIMINATE UNFAIR TRADE BARRIERS
AGAINST U.S.-MADE TIRES

Cooper Tire & Rubber Company ("Cooper") is one of two remaining U.S.-owned full
line tire producers. Its manufacturing plants in Ohio, Arkansas, Georgia and Mississippi produce tires
which Cooper sells to some 80 countries worldwide.

Cooper exported U.S.-made tires to Mexico before the implementation of the NAFTA
and expected that the NAFTA would expand the Mexican market for U.S. tires. Since the
implementation of the NAFTA, however, Cooper and other U.S. tire producers and marketers have
effectively been shut out of the Mexican tire market by a series of shifting non-tariff trade barriers
erected by Mexico with the strong support of Mexican industrial interests, even while Mexican
companies have been able to market their tires in the U.S. duty-free. These unfair trade barriers
include:

. certification requirements that effectively require that Cooper have its tires
tested and certified -- at considerable expense -- by its Mexican competitors,
requirements contrary to accepted international standards, present U.S. and
Canadian practices and past Mexican practices; and

L4 labelling requirements that require that certain information be molded into the
sidewall of the tire, requirements that depart from international standards and
practice, which employ English language molded sidewall information.

Cooper has been secking the elimination of Mexico’s unfair trade barriers on U.S.-made
tires for more than two years. Cooper officials and representatives have met and corresponded
repeatedly with U.S. and Mexican officials, including Ambassadors Kantor and Jones and President
Zedillo. Cooper’s efforts are summarized in the following chronology. As noted below, Mexico
continues to impose its unfair trade barriers on Cooper and other U.S. manufacturers and has failed
to respond to U.S. Government proposals to resolve the dispute on tires.

* % Kk

Chronology

August 3, 1992 New Mexican Technical Regulations ("NOMSs") for tires published in the
Diario Oficial with an effective date of September 24, 1992.

September 18, 1992 Letter from Peter J. Pantuso, Vice President Government Affairs, Rubber
Manufacturers Association ("RMA"), to Don Phillips, Assistant U.S. Trade
Representative for Industry, Office of the United States Trade
Representative (“USTR"), expressing concern over the new Mexican NOMs
for tires, and raising the possibility there might be technical barriers to
trade which would impact the flow and the cost of U.S.-made tires shipped
from the U.S. to Mexico.



September 24, 1992

December 23, 1992

January 14, 1993

February 9, 1993

February 15, 1993

February 26, 1993

March 24, 1993

April 6, 1993
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Mexico commences rigid enforcement of Mexican NOM standards for tires
which has effectively barred Cooper Tire & Rubber Company ("Cooper")
from the Mexican tire market.

The Mexican NOM standard for tires require conformity assessment by a
certified Mexican testing laboratory in order to obtain a NOM number.
The only available certified testing laboratories in Mexico for tires are the
laboratories of Mexican tire companies. Therefore, in order for Cooper to
obtain a NOM number under the new NOM standard, Cooper would have
to send its tires to its competitors for testing.

Mexican NOM standards and the U.S. Federal Motor Vehicle Safety
Standards for tires ("FMVSS") are essentially identical. Cooper, in its own
U.S. laboratories, already does the testing required by the Mexican NOMs
for tires in order to self certify that tires meet the applicable FMVSS,

Letter from William J. Hession, Director Product Assurance, Cooper to
Suzanne Troje, Director Technical Barriers to Trade, USTR, outlining the
process for certifying compliance to Mexican NOM tire standards.

"U.S. Tire Manufacturers Protest Mexican Tire Testing and Certification
Requirements”
Source: RMA Press Release

Discussions in Mexico City between Ambassador John D. Negraponte and
Ivan W. Gorr, Chairman of the Board, Cooper, regarding Mexico’s
non-tariff technical trade barriers for tires. Follow-up letter sent by
Richard D. Teeple, General Counsel, Cooper, to Ambassador Negraponte
providing background information regarding Mexico’s non-tariff technical
trade barriers for tires.

Letter sent to Dr. Jaime Serra Puche, Secretary of Commerce and Industrial
Development ("SECOFI") by Richard D. Teeple, General Counsel, Cooper,
providing background information regarding Cooper’s inability to import
tires into Mexico and Mexico’s non-tariff technical trade barriers for tires.

Letter sent to Dr. Fernando Sanchez Ugarte, Undersecretary for Industry
and Foreign Investment, by W. J. Hession, Director Product Assurance,
Cooper, explaining the difficulties Cooper was facing in experting tires to
Mexico.

Meeting in Mexico City between USTR and Mexico Bureau of Normas, at
which meeting the problem certain U.S. tire manufacturers were having in
exporting tires to Mexico was analyzed and possible alternative solutions
were discussed.

Letter sent to Luis Guillermo Iberra, Directora General de Normas, by
Suzanne Troje, Director Technical Barriers to Trade, USTR, with letter
from Robert F. Hellmuth, Director, Office of Vehicle Safety Compliance,
National Highway Traffic Safety Administrator ("NHTSA") attached which



April 13, 1993

May 3, 1993

May 13, 1993

June 13, 1993

January 1, 1994

January 4, 1994

February 16, 1994
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advised, in the opinion of NHTSA, that the Mexican NOMs for tires and
the U.S. FMVSS for tires are for all practical purposes equivalent.

USTR published the 1993 National Trade Estimate Report on Foreign Trade
Barriers. The report stated that implementation of Mexican labelling and
certification requirements for U.S. exports of tires and the lack of
transparency for U.S. businesses had resulted in export bottlenecks and lost
U.S. sales.

Letter sent to Dr. Fernando Sanchez Ugarte, Undersecretary for Industry
and Foreign Investment, by Richard Meier, Deputy Assistant U.S. Trade
Representative for GATT Affairs advising the U.S. is awaiting a response
to the U.S. proposal that the Government of Mexico recognize certification
to U.S. FMVSS as demonstrating conformity to the relevant NOMs.

Meetings in Washington May 13, 14 and 17 between Luis Guillermo Ibarra,
Directora General de Normas, and representatives of USTR, NHTSA and
RMA, during which Mexican Government officials agreed Mexico’s safety

standards were virtually identical to U.S. FMVSS and testing in Mexico
was not essential.

Letter sent to Suzanne Troje, Director Technical Barriers to Trade, USTR,
by Peter J. Pantuso, Vice President Government Affairs, RMA, as a
follow-up to the meeting with Louis Guillermo Ibarra, Directora General
de Normas, on May 13, 1993.

Issues discussed during the May 13th meeting were:
1. Tire testing;

2. Tire quality grading; and

3. Labelling.

Mr. Pantuso advised that any form of permanent labelling is unacceptable
to U.S. tire manufacturers and should be unacceptable to any tire
manufacturers operating in a world marketplace.

Under NAFTA, tires manufactured in Mexico are now entered into the
U.S. duty-free in direct competition with Cooper in the U.S. replacement
tire market. Mexico’s 20 percent tariff on U.S. tires, on the other hand,
is not to be phased out until 1998.

Letter from USTR to William J. Hession, Director Product Assurance,
Cooper, advising_that USTR_had secured a commitment from _the
Government_of Mexico to recognize tire testing performed in the United
States by U.S. tire _manufacturers for purpgses of obtaining NOM
certification for tires.

Coopermex, a wholly-owned Cooper subsidiary, was granted NOM
Certification for certain tires by the Ministry of Communications and
Transportation ("SCT") based upon Cooper’s test data.



March 7, 1994
April 4, 1994

May 26, 1994

June 20, 1994

September 2, 1994

September 26, 1994

September 27, 1994

September 30, 1994

Octaber 18, 1994
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On May 26, 1994 Cooper’s Mexican counsel advised that additional
Mexican NOM Certifications were granted to Coopermex for certain
additional automobile and truck tires by SCT based upon Cooper’s U.S.
test data.

New Mexican labelling regulations issued.

"Some RMA members have experienced delays at the Mexican border due
to new labelling requirements in Mexico.”

"Department of Commerce has stated the regulations are a barrier to trade
and will be in Mexico the week of April 11 for negotiations."
Source: RMA Public Affairs Bulletin Board, Monday, April 11, 1994

Cooper advised by Mexican Counsel that Cooper had received additional
NOM numbers for Cooper tires.

The Government of Mexico published an additional proposed
Spanish-language factory labelling and product information regulation.

U.S. government alerted the Automotive Parts & Accessories Association
("APAA") of Mexico’s unpublished decision to require factory original
Spanish language (or bilingual) labelling on aftermarket and all other
products imported for direct sale to consumers.

Source: Automotive Parts & Accessories Association "The last word”, Volume III, Number
31

RMA files comments with the Mexican government regarding the June 20,
1994, proposed labelling rule.

Cooper was advised by Cooper’s Mexican counse] that Cooper’s test data
would no longer be accepted by the Government of Mexico for purposes of
obtaining NOM certification for tires. Cooper would have to prove
Cooper's laboratories are registered before the Mexican National System of
Certification of Test Laboratories ("SINALP"). [SINALP wiil only certify
Mexican laboratories so it was impossible for Cooper to comply.]

Almost simultaneously with the foregoing, Cooper had a shipment of tires
at the Mexican border which were denied entry into Mexico because
Cooper'’s test data for Mexican NOM Certification was not from a certified
Mexican testing laboratory.

New NOM standards are published for automobile tires in the Diario
Oficial.

Cooper is further advised by Cooper’s Mexican counsel that Cooper’s NOM
numbers may be revoked because its laboratories were not registered with
SINALP.



November 3, 1994

November 11, 1994

November 17, 1994

December 19, 1994

January 23, 1995

January 30, 1995
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Meetings in Mexico City between Mrs. Vilafana, SECOFI Director of
Quality Certifications (NOM), Mr. Gonzales, who was in charge of
promulgating Mexican NOMs for SECOFI, Mexican tire manufacturers,
Mexican tire importers and representatives of Cooper. The position taken
by the SECOFI representatives was:

a) "Tube-type" and "Tubeless” must be molded on the tire’s sidewall
in Spanish,

b) NOM certifications must be renewed annually.

<) NOM standards for tires do not apply to tires on imported vehicles.

d) Testing not required if the manufacturing facility is an ISO 9001
certified facility certified by a Mexican Authority.

e) For a foreign laboratory to be certified, there must be an agreement
between Mexico and the foreign government and the foreign
laboratory must be recognized by the foreign government.

A NOM standard was published describing the requirements for marking
products with the applicable NOM number.

An unpublished agreement was entered by and among Mexican tire
manufacturers and the Bureau of NOMs, whereby SECOFI permitted
Mexican tire manufacturers to use a rubber patch to meet the molded
Spanish labelling requirement of the NOMs. [Mexican manufacturers have
continued to use rubber patches to comply with the NOM labelling
requirements. ]

Meeting in Mexico City between Raul Ramos Tercero, Sub Secretario de
Industrial SECOFI; Patrick W. Rooney, Chairman of the Board, Cooper;
Richard D. Teeple, General Counsel, Cooper; and Edward H. Reading,
Director International Sales, Cooper; during which the Cooper
representatives requested the Government of Mexico to eliminate Mexico’s
non-tariff technical trade barriers for tires and to adopt the international
standards for tires.

Cooper and other tire manufacturers and distributors identified the same
Mexican non-tariff technical trade barriers for tires in their responses to
NHTSA’s "Request for Comments on Incompatibilities in Automotive
Standards That Apply in Canada, Mexico and the United States", published
in Federal Register/Vol. 59, No. 246/Friday, December 23, 1994/Notices.

Meeting in Mexico City between Richard D. Teeple and Edward H.
Reading of Cooper and C. Lic. Maria Eugenia Bracho, Directora General
de Normas, regarding Mexico's tire NOMs and the barriers they present
against importation of tires into Mexico.

A second meeting, chaired by C. Lic. Maria Eugenia Bracho, Directora
General de Normas, was attended by Cooper representatives, and also in
attendance were representatives from Mexican tire manufacturers and
Mexican tire importers.



January 31, 1995

February 10, 1995

February 10, 1995

February 13, 1995

March 1, 1995

March 3, 1995

March 23, 1995

April 19, 1995

April 20, 1995

May 3, 1995
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Meeting between Suzanne Troje, Director Technical Barriers to Trade,
USTR and U.S. tire industry representatives, to discuss Mexico’s non-tariff
technical barriers for tires.

Meeting in Mexico City between Ivan Gorr, Director, Cooper, Dr.
Herminio Blanco Mendoza, Secretario de. Comercio y Formento Industrial
and Raul Ramos Tercero, Sub Secretario de Industrial SECOFI during
which Mr. Gorr pressed the Government of Mexico to eliminate Mexico’s
non-tariff technical barriers for tires.

Letter presented to President Zedillo in Mexico City by Ivan Gorr, Director
of Cooper, urging the President’s support in conforming Mexico’s NOM
standards for tires to international standards including those of the U.S.
and Canada. Mr. Gorr was among a group of U.S, executives honored by
President Zedillo for their work in support of NAFTA.

Letter from Richard D. Teeple, General Counsel, Cooper to C. Lic. Maria
Eugenia Bracho, Directora General de Normas, summarizing Cooper’s
position regarding Mexico’s tire NOMs.

Meeting in Mexico City between Ambassador Jones and Richard D. Teeple,
General Counsel, Cooper to discuss Mexico’s non-tariff technical barriers
contained in Mexico’s NOMs for tires.

C. Lic. Maria Eugenia Bracho, Directora General de Normas advises
Cooper’s Mexican counsel that Cooper is no longer invited to attend the
meetings on Mexico's NOM standards for tires at SECOFI.

Meeting between Suzanne Troje, Director Technical Barriers to Trade,
USTR and U.S. tire industry representatives, to discuss further Mexico’s
non-tariff technical barriers for tires and a U.S. proposal for the elimination
of Mexico’s non-tariff technical trade barriers for tires.

Cooper filed a writ, at the request of C. Lic. Maria Eugenia Bracho,
Directora General de Normas, with the General Direction of Norms,
General Adjoint Direction of Operations. Direction of Official Certification,
SECOFI, setting forth Cooper’s proposal for revising Mexico’s NOM
standards for tires. Such proposal would have eliminated Mexico's
non-tariff barriers for tires. Cooper received a letter dated April 26, 1995
from Ing. Carlos Martinez Nava, Director of Official Certification, Official
Certification Division, General Division of Norms which appears to be a
denial of Cooper’s writ.

The USTR submits to the Government of Mexico a proposal for revising
Mexico’s NOM standards for tires. Such proposal would eliminate
Mexico’s non-tariff barriers for tires. To date, no response has been given
to USTR by the Government of Mexico.

Meeting in Mexico City between C. Lic. Maria Eugenia Bracho, Directora
General de Normas and Richard D. Teeple, General Counsel, Cooper, to



May 11, 1995

May 15, 1995

May 16, 1995

May 17, 1995

June 13, 1995
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discuss the proposed new Mexican NOMs for tires which were supposed to
have been issued in a few weeks but, to date, have never been issued.

Update meeting with Suzanne Troje, USTR, and discussion of the U.S.
proposal to Mexico for the elimination of Mexico's non-tariff technical
trade barriers for tires.

Meeting at the Mexican Embassy in Washington between Luis de la Calle
and Richard D. Teeple, General Counsel of Cooper, at which the
Government of Mexico was urged to eliminate Mexico’s non-tariff technical
trade barriers for tires and to adopt the international standards for tires.

U.S. Trade Representative Mickey Kantor advises SECOFI Secretary
Bianco at meeting of the U.S.-Mexico Binational Commission that the
United States will invoke NAFTA dispute settlement procedures if the
dispute on tires is not resolved promptly.

Ambassador Kantor testifies before a joint hearing of the House Ways &
Means Trade Subcommittee and the House Rules Subcommittee on Rules
and Organization that a response from Mexico on the tire dispute was
expected on May 20 and that the United States "will not wait forever."”

Cooper officials meet with Ambassador Kantor and Deputy USTR Charlene

Barshefsky, and are told that the USTR is continuing to seek a response
from Mexico.

June 20, 1995
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Emergency Committee for American Trade 1211 Connecicut Ave. N.W. Washinglon, D.C. 20036 (202) 659-5147

STATEMENT OF THE EMERGENCY COMMITTEE FOR AMERICAN TRADE
ON THE ACCESSION OF CHILE
TO THE NORTH AMERICAN FREE TRADE AGREEMENT

The Emergency Committee for American Trade (ECAT) strongly supports
the accession of Chile to the North American Free Trade Agreement (NAFTA). In
many admirable ways, Chile offers a model of modern economic development. It
would be good to forge a close economic relationship with this important country.

The approximately 60 members of ECAT are all U.S.-headquartered
companies with extensive overseas business interests. Their annual worldwide sales
are over $1 trillion. They employ about five million workers, and they account for a
substantial portion of U.S. exports, ECAT member firms operate facilities in every
state and in nearly all 435 congressional districts. They purchase tens of billions of
dollars of materials and supplies for their manufacturing and other activities in the
United States from tens of thousands of firms of all sizes throughout the United
States.

While we do not know precisely how many ECAT firms conduct business
with Chile, we would venture that most do. Chile has a growing and stable market
that offers good business prospects for U.S. business. These prospects would be
considerably enhaunced by Chile's becoming a members of the NAFTA, thereby
accepting its obligations and rules. Chile's accession would signal other Latin
American nations of the U.S. resolve to achieve the hemispheric free trade goals of
last year's Summit of the Americas.

Indeed, the recent start of discussions for Chile's NAFTA accession among
what Canadian Prime Minister Jean Chretien referred to as the "four amigos”
appear to have gone well. The speed of the accession negotiations will depend
heavily on the timing of another grant of fast track trade negotiating authority for
the President. As our ECAT Chairman, Duane Burnham, testified at a May 11,
1995, joint hearing of the Ways and Means Subcommittee on Trade and the Rules
and Organization Subcommittee of the House Committee on Rules, ECAT is
strongly supportive of such a grant of authority so that the President can negotiate
trade agreements with Chile or with any other country or groups of countries.

Perhaps the most controversial aspect of a new graat of fast track authority
is whether it should include labor and environmental considerations. As Mr,
Burnham stated on behalf of ECAT during his May 11 testimony, ECAT is opposed
to the inclusion of labor and environmental issues as objectives of trade
negotiations. As he also stated, ECAT is in no way opposed to international
negotiations on these issues in non-trade forums such as the International Labor
Organization (1LO) or other appropriate international bodies. In fact, we believe it
appropriate and desirable that the United States negotiate such agreements to
improve labor standards and to safeguard the environment. We simply do not
believe that trade negotiations are an apgropriate forum.

Among other comments that we would offer on this issue is that since there is
little domestic or international consensus on labor and environmental issues, we do
not believe that international agreements on these issues should be considered by the
Congress outside the normal legislative process. We in ECAT and the business
community generally are also adamantly opposed to the use of trade sanctions as a
means of seeking or attaining labor or envirenmental ebjectives or of expressing
U.S. displeasure with foreign labor or environmental measures.

We are opposed to the NAFTA labor and environmental side agreements
being part of any prospective NAFTA accession agreement with Chile. Those side
agreements are peculiar to the original three members of the NAFTA who share a
common geography and borders. That uniqueness does not apply to Chile or to any
other prospective members of NAFTA.
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We understand that Chile is willing to become a signatory to these side
agreements. In light of this, we think it entirely appropriate that the United States
consider such separate agreements on labor and environmental matters as may
mutually be agreeable. Such agreements could advance U.S. labor and
environmental objectives, and it could very well be in the best interests of the United
States that we pursue them, but not in the context of a trade negotiation.

In its willingness to enter into the NAFTA side agreements on labor and the
environment, Chile could well be unique among Latin American nations. From
what we hear and read, other Latin American and other developing countries of the
world are very much oppesed to labor and environmental issues being made part
of trade negotiations. Whether their concerns are valid or not, many of these
countries are concerned that such non-trade issues could be used by the industrial
countries as ""protectionist” devices to restrict imports.

Although the NAFTA is perhaps too new to be amended, the accession
negotiations with Chile do provide the opportunity to seek desired changes in its
provisions. Additions to the NAFTA in such important areas as basic
telecommunications services, which were excluded from the NAFTA, would be most
desirable.

Let us conclude by again stating ECAT's strong support for Chile's accession
to the NAFTA. It would initiate 2 new era in U.S. relations with its Latin American
allies.



173

STATEMENT OF THE INTELLECTUAL PROPERTY COMMITTEE
REGARDING ACCESSION OF CHILE TO
THE NORTH AMERICAN FREE TRADE AGREEMENT

SUBMITTED TO THE HOUSE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON TRADE

The Intellectual Property Committee (IPC) is pleased to
offer these comments on U.S. negotiations with Chile towards its
accession to the North American Free Trade Agreement (NAFTA).

The IPC, whose membership represents the broad spectrum of
private sector U.S. intellectual property interests, closely
monitors developments in key U.S. trading partners as they relate
to the level of intellectual property protection and the closely
related issue of market access for intellectual property-
intensive industries. To this end, the IPC has worked closely
with U.S. negotiators and Members of Congress, especially members
of this subcommittee, during the Uruguay Round and NAFTA
negotiations, as well as in the development of U.S. policies to
accelerate implementation of the Uruguay Round Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPs
Agreement) and to further improve intellectual property
protection worldwide.

The IPC believes that the negotiation of a free trade
agreement with Chile presents important opportunities for the
United States, and therefore supports U.S. efforts to liberalize
trade and investment with Chile. However, while Chile has made
progress towards offering adequate and effective protection of
intellectual property, U.S. companies and other intellectual
property rights holders continue to experience many problems with
Chile‘s legal regime of intellectual property protection and its
enforcement of that regime. Thus, in any negotiations with
Chile, the U.S. Government must ensure that it achieves
significant improvement in Chilean protection and enforcement of
intellectual property rights.

Specific Intellectual Property Problems in Chile

The U.S. Government should insist on at least the following
improvements in Chile's intellectual property regime, all of
which would be achieved by full Chilean implementation of NAFTA
and the TRIPs Agreement:

Patents

L] Chile‘’s patent term of 15 years from grant is too short and,
in any event, is below the standards contained in the TRIPs
and NAFTA Agreements. Chile should immediately bring its
patent term up to the requirement of 20 years from date of
filing contained in the TRIPs Agreement. This 20-year term
must be applicable to all patents in force at the time the
new term goes into effect, as required by TRIPs Article 70.2
and NAFTA Article 1720:2.

[} Chile should implement pipeline protection for all
pharmaceutical and agrichemical products for which patents
were issued abroad before September 30, 1991. This pipeline
protection should extend for the full life of the foreign
patent term. Moreover, the U.S. Government should seek a
standstill provision during free trade negotiations with
Chile so that marketing of a product in Chile while
negotiations are ongoing does not cause loss of pipeline
protection rights.

L] Chile should make patents available for software inventions.
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Copyrights
o Software piracy is a major problem in Chile -- the Business

Software Alliance estimates a piracy rate of over 70% for
1993, and possibly higher in 1994. This partly stems from
gaps in Chile’'s copyright laws. Chile should define
software as a literary work under the Berne convention,
clearly provide rental rights for software, and implement
adequate protection for databases and compilations.

Chile should provide the right of importation for sound
recordings and literary works.

Chile should make it a criminal offense to manufacture,
import, sell, lease, or otherwise make available equipment
for decoding encrypted satellite signals without
authorization. Civil penalties and injunctive relief should
also be available for unauthorized distribution of programs
and signals.

Chile should delete overbroad exceptions in its law
regarding the use of photographs; these exceptions are
incompatible with the Berne Convention Article 9 (2)
provision regarding exceptions to protection for works.
Moreover, Chile’s general exception for private copying for
personal use must be circumscribed to meet NAFTA and TRIPs
requirements.

Chile should add the definition of "public" contained in
NAFTA Article 1721 to its copyright law.

Chilean law should allow an author to waive moral rights;
this is critical in order for the owner of the economic
rights to be able to finance and market a work.

Chile should amend Article 80b of its copyright law by
deleting the reference to "gainful intent."

Trademarks

Chile should permit the registration of shapes and colors of
products and their packages.

Chile should be more generous in allowing extension of time
within which to oppose applications and to defend against
oppositions.

Trade Secrets

Chile should expand its law to provide comprehensive
protection for trade secrets, as well as proprietary data
required by governments for marketing approval of
pharmaceutical and agrichemical products.

Enforcement

Chilean law should be changed to include express provision
for ex parte (unannounced) searches, which are key to
effective enforcement of copyrights.

Chilean law should expand the remedies available to
authorities for curtailing copyright piracy. For example,
authorities should explicitly be permitted to close
commercial establishments that use illegal software and
seize infringing goods.

Chile provides inadequate penalties for copyright
infringement -- the maximum criminal fine is less than
$2,000, low enough to be factored in as a cost of doing
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business by commercial pirate enterprises. Penalties should
be increased to have a significant deterrent effect.

Chile should meet all the enforcement provisions in NAFTA
Articles 1714-1717, as well as border enforcement measures
in Article 1718 (which are also found in TRIPs Part III).

Other Issues

L] Chile should extend protection to semiconductor mask works.

L] Chile should accede to the International Convention for the
Protection of New Varieties of Plants (UPOV Convention).

[ The U.S. Government should ensure that Chile does not
implement any new laws that will reduce intellectual
property protection. The IPC is particularly concerned
about a law under consideration that would exempt imported
goods from process patent protection.

L] Chile should assure the United States that it will not
utilize the TRIPs transition periocds for developing
countries.

General Views

The U.S. Govermnment and Congress have a long history of
international initiatives to improve foreign protection of
intellectual property rights held by U.S. citizens and companies.
Special 301 and preferential trade program conditionality
contained in legislation passed by Congress have provided the
U.S. Government with important tools to encourage adequate and
effective intellectual property protection. The TRIPs Agreement,
despite its flaws, provides a baseline of protection on a
multilateral basis. The intellectual property chapter of the

NAFTA is even better, providing a strong base upon which to build
in the future.

It is vital that, in negotiating trade and investment issues
with any country, the U.S. Government continues its strategy of
aggressively seeking improved intellectual property protection.
In all negotiations, including those with Chile, the U.S.
Government should ensure that NAFTA, the best international
intellectual property agreement negotlated to date by the United
States, serves as the floor for agreement, and that all
agreements improve significantly upon that floor. NAFTA-plus
levels of intellectual property protection are needed for several
reasons. First, the United States must continue to pursue fully
adequate and effective intellectual property protection abroad;
NAFTA does not yet provide that level of protection. Second, the
NAFTA text is now several years old. Its provisions are not
necessarily adequate nor appropriate at this point in time, given
changes in technology and the dynamics of a new free trade
negotiation. Finally, the TRIPs agreement, in some areas,
improves upon NAFTA; any new agreement based on NAFTA must
incorporate these improvements.

There are several approaches for achieving intellectual
property protection at a NAFTA-plus level in Chile. First, the
United States can use the occasion of negotiations with Chile to
also negotiate with Canada and Mexico to improve NAFTA'S
intellectual property provisions. This approach would help
solidify the NAFTA, provide an opportunity to improve it, and
confirm its utility as a building block to future agreements in
Latin America. This last point is particularly important. As
trade agreements proliferate in Latin America, there is a risk
that overlapping arrangements may result in conflicting
intellectual property provisions, to the detriment of U.S.
interests. It would be beneficial if the United States could
hold out a NAFTA-plus agreement as the best in the region and the
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mogt readily available instrument for regional liberalization.
However, if the U.S. Government takes this approach, it is
critical that the progress already made in the NAFTA towards
adequate and effective intellectual property protection not be
undermined.

If the dynamics and conflicting interests of a four-party
negotiation prove too high a barrier to negotiation of a NAFTA-
plus accord, Chile could instead negotiate a supplemental
agreement with the United States (or with all the NAFTA parties)
that includes NAFTA-plus levels of intellectual property
protection. In addition, regardless of the shape of
negotiations, the United States should also strongly encourage
Chile to self-initiate improvements in its intellectual property
protection as a down-payment to negotiations. This would
parallel the approach taken by Mexico in the run-up to NAFTA,
when it unilaterally undertook improvements to its intellectual
property laws to facilitate negotiations.

Improvements Needed for NAFTA-Plus

As noted before, the negotiation of Chile’s accession to
NAFTA provides an opportunity to improve NAFTA’s intellectual
property provisions. Some of these improvements are needed to
fill gaps that were identified by the private sector at the time
NAFTA was concluded. Others are needed to bring intellectual
property in line with constantly-changing technology. Among the
most important areas for improvement are the following:

Patents

[ Require patentability of plants and animals, and of
diagnostic, therapeutic and surgical methods.

L] Narrow the currently broad exceptions to patent rights in
Article 1709:6.

L] Tighten the compulsory patent licensing provigion to ensure
that importation meets any local working requirements.

Copyrights

° Require national treatment for a performer’s right in
secondary uses of sound recordings.

[ Revise the language on rental, which currently limits the
producer’s right if a regervation to the author’s right has
been made.

° Require that performers be able to prohibit the unauthorized
fixation, reproduction, or broadcast of their live
performances.

° Set out full details for compliance with NAFTA and TRIPs

obligations to provide full protection for preexisting works
and sound recordings under the incorporated Article 18 of
the Berne Convention.

® Require adoption of an audio levy system at least for
digital media that incorporates Serial Copying Management
System (SCMS) technology.

[ Require adoption of a digital transmission right in a sound
recording (if legislation to such effect is approved in the
United States).

Trade Secrets

* Provide better protection of trade secrets by replacing the
current ¢gross negligence standard relating to third-party
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acquigition with a negligence standard, expressly providing
that protection is available against continued use and not
merely acquisition by third parties, and removing the
requirement that a trade secret be in tangible form to be
protected.

[ Extend protection of proprietary data provided to
governments for marketing approval to data on old chemical
entities that required considerable effort to originate.

L] Explicitly extend ten years of protection for agrichemicals
against "me too" registration.

Enforcement

L Improve obligations to provide minimum civil and criminal

penalties and sanctions.

L] Explicitly require that border controls against infringing
imports be at the border and not, as currently required,
"immediately after customs clearance . . ."

Other Issues

L4 Clarify language in Section 1720:4 on protection of existing
subject matter.

e Clearly prohibit parallel imports.

[ Expand Section 1707 (which covers encrypééd program-carrying

satellite signals) to cover encryption used in networks and
on-line services, to extend criminal penalties to all
violations of this section, and to make illegal tampering
with measures employed as a part of copyright management
information systems.

L] Make passive noncommercial, unauthorized receipt of
encrypted transmissions into a home or other premises a
civil offense.

Moreover, the NAFTA permits Canada to take "cultural
exemptions" from certain provisions. This cultural exemption is
peculiar to the U.S.-Canada relationship, which is characterized
by close geographical and linguistic proximity. It is entirely
inappropriate for any other country, and any agreement with Chile
must not include such an exemption. Moreover, in any
quadrilateral NAFTA-plus negotiations, U.S. negotiators should
seek to eliminate or at least substantially narrow the exemption
for Canada.

Conclusion

The IPC believes that, if these guidelines are followed,
Chilean trade and investment liberalization can be a great
benefit to U.S. intellectual property interests. We look forward
to further consultation and discussion with Congress, and in
particular with members of this subcommittee, as negotiations
progress.
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International Intellectual Property Alliance

1747 Pennsylvania Avenue, NW ¢ Twelfth Floor * Washington, D.C. 20006-4604
Tel (202) 833-4198 » Fax (202) 872-0546 « E-mail: esmith@clark.net

aap
AMA July 13, 1995
“==" Phiflip D. Moseley
Chief of Staff
ST Committee on Ways and Means
ﬂ U.S. House of Representatives
e 1102 Longworth House
Buones s Office Building
Washington, DC 20515
LBE: Y
E B 3 . .
\nconmarion Re: Chile NAFTA Accession
Dear Mr. Moseley:
% The International Intellectual Property Alliance appreciates this
ot Tty opportunity to submit our comments regarding the proposed accession of Chile

to NAFTA. The IIPA is a coalition of eight trade associations that represents
the U.S. copyrighted-based industries -- computer software, films, videos,

AR recordings, music and books.
e

et IIPA and its members strongly supported NAFTA and strongly support
the extension of a Free Trade Area to other countries in the region, starting
with Chile. We do believe, however, that the NAFTA intellectual property
3 chapter should be viewed as the beginning, rather than the end, of negotiations
H @ ; with Chile. Our detailed views on Chile’s accession protocol are included in
Iwm_ our May 5, 1995 letter to the Office of the U.S. Trade Representative
Hotora s Authaners regarding Chile’s NAFTA Accession (attached). The key issues affecting JIPA
s members include: the current state of copyright protection and enforcement
in Chile and its impact on the U.S. copyright industries, the appropriate scope
of Chile’s copyright protection and enforcement obligations under a NAFTA
accession protocol, the timing of Chile’s compliance with its international
copyright protection and enforcement obligations, and selected market access

RIAA issues.

Fiecorcing Indusiry Aysociaton
ol Amesca, .

— i

Thank you for your consideration.

President

cc: Alliance Working Group
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International Intellectual Property Alliance

1747 Pennsylvania Avenue, NW « Twelfth Floor * Washington, D.C. 20006-4604
Tel (202) 833-4198 « Fax (202) 872-0546 * E-mail: esmith@clark.net

aap

Assaciaton o) Amarcan
Pubksners,lnc, .

AMBR May 5, 1995

Amencan Fum Macksig
Associanon

o Ms. Carolyn Frank
W Executive Secretary
o Trade Policy Staff Committee
[mep— Office of the United States Trade Representative

e 600 17th Street, N.W.

o Washington, D.C. 20506

[ ]
.'.:.‘::-:...! Re:  Regquest for Public Comment on
ine :::.. : E the Negotiation of Chilean
Accession to the North American
i Free Trade Agreement, 60 Fed.
% Reg. 13746 (March 14, 1995)
ermmaon vty Dear Ms. Frank:

This is in response to the request for comments from interested parties
regarding the negotiation of Chile's possible accession to the North American Free
Trade Agreement ("NAFTA") published in the Federal Register on March 14, 1995.

toron Pure Atsoc
P The International Intellectual Property Alliance ("IIPA" or "Alliance") appreciates the
opportunity to submit comments on this most important issue.
S
3 @ The IIPA is a coalition of eight trade associations (at left) that represent
I § more than 1,500 companies that produce and distribute computers and computer
Asorwtion S

software, motion pictures, television programs and home videocassettes; music and
i e sound recordings; textbooks, tradebooks, reference and professional publications
and journals. Together these industries rank among the largest and fastest growing
sectors in the U.S. economy. In 1993, they accounted for 3.7% of U.S. GDP ($238.6
billion), grew more than twice as fast as the U.S. economy as a whole between 1991
and 1993 (5.6% vs. 2.7%), employed workers at nearly four times the rate of the
economy as a whole between 1988 and 1993 (2.6% and 0.7%) and had foreign sales
of $45.8 billion in 1993, a figure surpassed by only one other sector, that of
automobiles and auto parts. While the U.S. economy increasingly depends on our
citizens' creativity and technological prowess for maintaining our world economic
leadership, that leadership is continually threatened by weak and ineffective
intellectual property laws and enforcement regimes around the world and by other
market access barriers adversely affecting these industries.

RIAA

Ancorging indusiry Assocmton
ot Amanca, inc.

In these comments, IIPA will limit its discussion to the following:

1. The current state of copyright protection and enforcement in
Chile and its adverse impact on the U.S. copyright industries;

2. The appropriate scope of Chile's copyright protection and
enforcement obligations under a NAFTA accession protocol;
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3. The timing of Chile's compliance with its international copyright
protection and enforcement obligations and with the accession protocol;

4, Selected market access issues, including the "Cultural Exemption" for
Canada.

A. In ction: ile! i €

IIPA and its members strongly supported NAFTA and strongly support the extension
of a Free Trade Area to other countries in the Hemisphere, starting with Chile. In particular
for those industries and companies that critically rely on high levels of intellectual property
protection as the sine qua nop of doing business in a particular foreign market, free trade
agreements, like NAFTA, which incorporate high levels of protection and enforcement, offer
significant market opening advantages in terms of both exports and investment. [[PA
believes that there are significant domestic advantages to be gained by a country, like Chile,
from adopting high levels of protection and enforcement because of the demonstrable
benefits to domestic intellectual property owners and consumers, regardless of whether other
trade concessions are granted by its trading partners. IIPA recognizes, however, that is often
politically easier for a country to sell a shift in status to higher protection if it is done in the
context of an overall trade negotiation leading to major trade liberalization across the board.
For this reason, the intellectual property community generally, including IIPA and its
members, have continuously supported the NAFTA and its extension to the region as a
whole. Latin America is an increasingly important market for U.S. copyright owners as
copyright protection and enforcement improves and as other market access barriers affecting
these industries begin to fall. It is of critical importance, therefore, that this momentum be
sustained by early negotiation of a NAFTA-like FTA, initially with Chile and later with other
countries in the region.

While IIPA strongly supports Chile's accession to an FTA with the United States,
Canada, and Mexico as the current members of NAFTA, we would not support the simple
adherence by Chile to the existing intellectual property chapter (Chapter 17) of the NAFTA.
HIPA considers the NAFTA IP chapter as the beginning rather than the end of negotiations
with Chile. It has been close to three years since the negotiations between the current
NAFTA parties were completed and much has changed during this intervening period.
Among the most important developments has been the completion and approval by GATT
members of the TRIPS text which adds to the IP obligations that a country must meet in
furtherance of its international obligations. At a very minimum these new obligations must
be incorporated in an accession protocol for Chile. Furthermore, and as described in more
detail under the discussion of the "scope" of obligations that Chile should meet, other world
events, technological developments and changes in copyright developments in the United
States warrant an opening of discussions on new issues that were not necessarily appropriate
for discussion with other NAFTA parties in 1991 and 1992. The intervening of the GATT-
TRIPS agreement completed in 1993, and formally approved in 1994, also affects the
“timing" of Chile's obligations under a new NAFTA accession protocol for Chile. As noted
in the "timing" discussion, Chile's TRIPS obligations commence on January 1, 1996. In most
respects, therefore, Chile should have brought its domestic law -- and most importantly its
enforcement system -- into compliance with its TRIPS obligations by then. Only a few,
relatively minor, changes in law and practice will be necessary to meet the additional
obligations that result from the current Chapter 17 of NAFTA and the further improvements
recommended in these comments for adoption by Chile as part of its accession.
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B. Discussion

1 The current state of copyright protection and enforcement in Chile and
its adverse impact on the U.S. copyright industries. -

Chile's copyright law and enforcement regime is deficient in a number of respects and
must be updated to meet its obligations under GATT-TRIPS, and the standards in the
NAFTA copyright and enforcement chapter.

Fortunately, however, most of the U.S. copyright-based industries find that the levels
of piracy are low in Chile. For example, video and audio piracy levels in Chile are among
the lowest in the entire region. The level of audiocassette piracy last year was about 14%,
causing an estimated $3.5 million in trade losses. Reports also indicate that small numbers
of imported pirate CDs have entered the Chilean market. Estimated losses due to book
piracy, caused primarily by commercial photocopying, were $3 million in 1994. Losses due
to video piracy are also low and figures are unavailable.

However, piracy does remain a significant problem for U.S. software publishers. BSA
estimates that the level of software piracy is 84%, causing $46 million in losses to U.S.
publishers due to piracy last year. Total losses due to piracy across all sectors were $52.5
million in 1994. This estimate places Chile as the sixth highest in the region in terms of
copyright piracy trade losses.’

Chile has a number of deficiencies in its copyright law and enforcement regime which
must be remedied as part of its accession to a protocol. The deficiencies in its statutory
regime are summarized in Appendix A hereto. While [IPA has not yet had the opportunity
to do a detailed article-by-article analysis of Chile's enforcement regime compared with the
enforcement provisions of the TRIPS and NAFTA, we have highlighted a selection of
deficiencies in this category also in Appendix A.

2. The appropriate scope of Chile's copyright protection and enforcement
obligations under a NAFTA accession protocol.

As noted in the Introduction, ITPA believes that in the three years since the completion
of the NAFTA and its IP chapter, a number of events have occurred that warrant negotiation
of new obligations into a Chile accession protocol. These include the completion of the
TRIPS agreement, the passage by Congress of the Uruguay Round Agreements Act (URAA)
and the passage of other domestic copyright legislation that change the dynamics of any
accession negotiation.

While it is true that the NAFTA IP chapter is generally stronger than the TRIPS text
even though it was agreed to earlier, there are at least two areas where TRIPS may be
superior to NAFTA in that it establishes higher obligations. Both of these changes impact
the recording industry. Fizst, Article 14.1 of the TRIPS agreement obligates all WTO
member states to provide performers whose performances are embodied on sound recordings
with the ability to prevent the unauthorized fixation, reproduction, or broadcast of their live
performances. NAFTA does not contain any substantive obligations (though there are
national treatment implications) to protect performers, as contrasted with the sound
recordings on which such performances reside. The presence of such protection in TRIPS
requires WTO members to protect U.S. performers from their performances being

' 1IPA estimates that only Argentina, Brazil, Columbia, Mexico and Venezuela
have higher dollar losses due to copyright piracy.
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"bootlegged" and those "bootlegs" being traded internationally. The U.S. implemented this
provision in the URAA by establishing a federal "antibootlegging" civil and criminal
provision. While Chile protects performers generally and under its TRIPS obligations must
now extend such protection to U.S. performers, such protection should-be an explicit
obligation under any Chilean NAFTA accession.

Second, Article 1706(d) of NAFTA establishes an exclusive right of commercial
rental of a sound recording "except where expressly otherwise provided in a contract between
the producer of the sound recording and the authors of the works fixed therein. If this
proviso is interpreted so as to allow impiementation in a manner that would limit the
producer's intellectual property right to control rental, such interpretation and implementation
would violate the TRIPS provision on rental (Article (4(4)) which contains no such
limitation.

The URAA, which was signed by the President on December 8, 1994, also constitutes
amajor shift in U.S. faw which affects how the obligation contained in NAFTA concerning
retroactive protection should be worded. When NAFTA was negotiated in 1992, it remained
unclear how the U.S. would implement Article 18 of the Berne Convention (which is
incorporated into TRIPS by Article 9 and for sound recordings in Article 14.6) with respect
to how certain foreign copyrights would be "restored" into copyright in the U.S. given
possible constitutional issues that needed to be addressed. Under NAFTA, the U.S. agreed
to restore into copyright in the U.S. only certain motion pictures. The U.S., however,
demanded no specificity with respect to restoration of U.S. copyrights by other NAFTA
parties except by merely citing to the Berne Convention. In a major development that IIPA
hopes will set a worldwide pattern in this area, the U.S. Congress has created broad and
sweeping restoration of protection for foreign copyrights, many as far back as 1919. This
country took this action because it is required by GATT/TRIPS. 1t is essential that we secure
similar broad and sweeping "restoration" of our valuable copyrights abroad. This issue of
"restoration” has huge economic significance to the U.S. copyright industries in the
worldwide marketplace, affecting works protected under the Berne Convention, and affecting
sound recordings and performances. The opportunity to deal in detail with this issue in a
NAFTA accession protocol with Chile must not be lost.

Again, since the completion of the NAFTA negotiation, the U.S. has adopted
legisiation obligating audio hardware and blank tape manufacturers and importers to pay a
copyright levy to compensate copyright owners for unlicensed home copying of sound
recordings and the music and performances embodied thereon. This legislation also
mandates the incorporation of so-called "SCMS" ("Serial Copying Management System")
technology into audio copying hardware to prevent the serial copying of digital audio media,
like DAT ("Digital Audio Tape"). The levy proceeds are then distributed to all owners of
copied works on the basis of national treatment without regard to nationality. The World
Inteilectual Property Organization (WIPO) has proposed that such a system be made
mandatory at the international level. The opportunity should not be missed to set a pattern
with Chile in this important area.

Finally, there is currently before the Congress a bill to create a digital transmission
right in a sound recording and there will likely be another bill introduced this year to amend
the U.S. Copyright Act to deal with electronic transmissions of all works over the
Information Superhighways. Both bills could very well become law before the completion
of'a NAFTA accession protocol. The latter measure, expected to accompany the release by
the Patent and Trademark Office of its "White Paper" on protection of content on the
National Information Infrastructure, in addition to recommending some fine-tuning of
substantive copyright law, is expected to propose critically important provisions that would
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make illegal the tampering with hardware and software devices employed in the context of
transmission on the NII that protect copyrighted works against unauthorized copying,
transmission, viewing etc. In addition, it is expected that proposals will be made to deal
with measures employed as part of copyright management information systems. These
issues will be prominently discussed as part of the late June 1995 Summit of the Americas
follow-on Ministerial and Trade and Commerce meetings to which Chile has been invited
to participate. These are such critical issues for the future of U.S. trade in these new areas
that the opportunity to open negotiations with our key Hemisphere trading partners should
not be missed. We note that the NAFTA, in Article 1707, contains provisions making illegal
the unauthorized interception of encrypted satellite signals and the sale of unauthorized
devices that make such interception possible. This is but one aspect -- albeit that most
immediately relevant to the neighboring countries of Mexico, U.S. and Canada -- of a
broader "technical controls" provision that must be part of the U.S. negotiating strategy for
the Hemisphere.

3. The timing of Chile's compliance with its international copyright and
enforcement obligations and with the accession protocol.

The timing of when Chile's NAFTA protocol obligations become fully effective is
critical for the U.S. and for [TPA and other sectors of the intellectual property community.
Whether or not Chile must bring its laws and enforcement regimes into full compliance with
the highest levels of protection noted here as a condition precedent to the U.S. signing a
protocol or whether a transition period for certain issues will be permitted will be a major
subject for negotiation. One conclusion, however, seems clear, namely that Chile must have
brought its copyright and enforcement regime into compliance, at the very minimum, with
its obligations under the TRIPS agreement which, in IIPA's view, enters fully into effect for
Chile on January 1, 1996 as it does for the U.S. Chile may seek to argue that it qualifies for
the "developing country" four year additional transition to bring its substantive copyright law
and enforcement regime up to the standards mandated by TRIPS.? Under no circumstances
should Chile be permitted to adopt this position. With one of the highest per capita incomes
in Latin America, Chile should not be deemed eligible for such status and the U.S. position
should be crystal clear that a NAFTA protocol for Chile is impossible without fuli
compliance with its WTO obligations.

The question arises whether Chile should also meet the generally higher standards of
protection afforded in Chapter 17 of the NAFTA before the U.S. signs an accession protocol
with Chile. Since Chile must make a number of amendments to its copyright law and
enforcement regime to the level of TRIPS (see Appendix A for an outline of the amendments
needed), it would be very easy for Chile to meet the slightly different and usually higher
standards in the NAFTA text. Most of these additional changes are not major and include,
for example,

(a)  greater clarity with respect to the protection of computer programs (Article
1705(1)),

(b)  better and clearer elucidation of the exclusive rights that must be available for
works and sound recordings such as a distribution right, including a rental
right for computer programs and sound recordings (Articles 1705(2) and
1706(1)),

2 Even for countries that can take advantage of the four year transition period until
January 1, 2000, the national treatment and MFN obligations of TRIPS nevertheless take
effect on January 1, 1996.
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(c)  a slightly narrower exception from the exclusive rental right in computer
programs than in the TRIPS text (Article 1705(2)(d)),

(d) limitations on the implementation of compulsory licensing-(Chile has not
implemented these licenses in any event and should not be permitted to do so
since these privileges apply only to developing countries) (Article 1705(6)),

(e)  provisions expressly allowing free contractual transfers of rights (Article
1705(3)),

(f) fewer permitted exceptions to national treatment (Article 1703(1)),

(g) limitations on exceptions to protection for sound recordings to those permitted
for works in Berne Article 9(2) rather than the broader exceptions permitted
under the TRIPS reference to the Rome Convention (Article 1706(3)),

(h)  a definition of "public" in respect of the rights of communication and
performance (Article 1721(2)), and

[©) the addition of a provision on protection of encrypted program-carrying
satellite signals (Article 1707).

None of these changes should pose a major problem to Chile in respect of immediate
amendments to implement them in domestic Chilean law.

The other amendments noted above not mandated in TRIPS or NAFTA (e.g. audio
levies, public performance right in a sound recording at a minimum for digital media,
technical controls and protection for copyright management information) could, if necessary,
be mandated in a protocol after a short transition period, particularly if one of more of these
provisions has not yet become effective in the U.S.

What is important is that a modern copyright regime should contain at a minimum the
protections afforded in TRIPS and the current NAFTA and Chile should not be permitted to
join the FTA until it has met these minimum criteria.

4. Selected market access issues, including the ""Cultural Exemption" for
Canada
a. General

In addition to the copyright protection and enforcement issues discussed above, there
are a number of market access related issues that impact the copyright industries directly and
that must dealt with during accession negotiations. Many of our members filed separate
submissions and will provide greater detail on this overall subject.

IIPA strongly favors a zero tariff on computer software. Such treatment reduces the
incentive to pirate software and encourages computer literacy and productivity. However,
Chile continues to impose a duty -- at an 11% level -- on computer sofiware and assesses it
on the value of the software package's content, not just the value of the physical media. All
but a few countries around the world assess customs duty on software based on the value of
the media in recognition of the services nature of intellectual property. This technique is
favored by most of Chile's trading partners including the United States, Canada, Mexico,
Brazil and the countries of the European Union. Assessment on the value of the content
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raises the price of computer software in the Chilean market substantially more than would
assessment on the value of the media, thereby encouraging piracy.

2. The "Cultural Industries" Exemption

Perhaps the most important issue relates to the provisions of the NAFTA that permit
a derogation to Canada through the extension to NAFTA of the "cultural industries"
exemption found in the Canadian Free Trade Agreement. This exemption was reluctantly
acceded to by the U.S. and may permit Canada, without violating its NAFTA obligations, to
take a derogation from its NAFTA intellectual property obligations (except those deriving
from Canada's adherence to other international agreements, such as the Berne Convention
and TRIPS) as well as from obligations under the Services and Investment texts, to the extent
they relate to "cultural industries,” as defined in Annex 2106 of the NAFTA and Article 2012
of the U.S.-Canada FTA.

IIPA strongly opposes extension of the cultural industries exemption to Chile or to
any other country in Latin America. As has been emphasized repeatedly by [IPA and by the
MPAA, RIAA, AAP, NMPA and other members in the past, this so-called exemption has
often been cited by other countries as justification for imposing protectionist restrictions on
U.S. companies. While the United States reserved its right to retaliate if Canada should
implement this derogation, this is not an acceptable solution.

The United States should use the opportunity offered by the opening of protocol
discussions to reengage with Canada on mutual concerns regarding cultural issues and on
trade in cultural products. The United States and Canada should make every effort to seek
the elimination of this broad derogation in favor of known rules of conduct.

C. Conclusion

The extension to Chile of an FTA containing high levels of intellectual property
protection and enforcement and thereafier to other countries in the Hemisphere is a high
priority for the inteliectual property industries. The standards of protection outlined in this
submission will not only increase investment by the copyright industries, produce increased
exports and provide high-wage jobs and revenues for American workers and companies, but
will significantly benefit high technology and cultural development in each country's
domestic economy.

We urge the Administration to press forward this agenda with deliberate speed and
to maintain the momentum of trade liberalization spurred by NAFTA and the signing of the
WTO.

Sincerely,

/s/

Eric H. Smith
President

Attachment
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APPENDIX A

IIPA Summary
of Major NAFTA and TRIPS Deficiencies in
Chile's Copyright Law

Computer Programs as "Literary Works": While computer programs are protected under copyright,
they are not expressly protected as "literary works" as required by NAFTA Article 1705(1)(a) and

TRIPS Article 10.

Databases. Compilations and New Works: Protection for compilations of unprotected facts under
the Chilean copyright law is unclear. NAFTA Article 1705(1)(b) and TRIPS Article 10 requires

protection of compilations of data or other material. Furthermore, [IPA recommends that the list of
protected subject matter should be expanded to protect any original work now known or later
developed.

Rental Rights for Computer Programs: A non-exhaustible rental right for computer programs is
missing from the Chilean law. NAFTA Article 1705(2)(d) and TRIPS Article 11 requires that the

commercial rentai of the original or a copy of a computer program be provided.

Rental Rights for Producers of Sound Recordings: While the copyright law does provide producers

of sound recordings with a rental right, it is not clear whether this right is non-exhaustible, as
required by NAFTA Article 1706 and TRIPS Article 14(4).

Right of Piratical Importation: The copyright law does not provide authors or producers of sound
recordings with an express right to authorize or prohibit the importation of copies of the works or
sound recordings made without the author's or producer's authorization, as required by NAFTA
Articles 1705(2)(a) and 1706(1)(b). Instead, the law provides penalties for "those who, contrary to
the provisions of this Law or to the rights protected by it, intervene with gainful intent in the ...
introduction into the country of ... phonograms, videograms, phonographic discs, cassettes,
videocassettes, films or cinematographic films, or computer programs..." An exclusive importation
right for authors of all works and producers should be expressly provided in the rights section of the
law, to deal at least with importation of pirate copies, and preferably, with parallel importation as
well.

Performance and Broadcast Rights in Sound Recordings: While the Chilean law creates a right in

the producer of a sound recording to publicly perform/broadcast/communicate its work, the law also
ties this right to exercise of these rights by the author of the underlying musical composition. The
rights of the record producer should be independent of and parallel to the right of an author as
pertains with all other exploitation rights.

Contracts and Work-Made-for-Hire: It is essential that the process of assigning ownership of initial
economic rights be unambiguous and that transfer of rights be fully subject to voluntary contracts
subject to market forces. NAFTA Article 1705(3) establishes an obligation to permit free and
unhindered transfer of rights by contracts. The Chilean law provides for certain specific percentages
regarding remuneration for publishing contracts and public petformances of works; these
percentages must be left to contractual negotiations between the parties.

Encrypted Program-Carrying Satellite Signals: NAFTA Article 1707 requires that Chile amend its

law to make it a criminal offense to manufacture, import, sell, lease or other make available
equipment for decoding encrypted satellite signals. NAFTA also requires that civil actions for
injunctive relief and damages can be brought for those programs or signals which have been
unlawfully distributed. These protections must be added to the Chilean law.

Exceptions 1o Protection: NAFTA Article 1705(5) and TRIPS Article 13 restate the Berne Article
9(2) provision regarding exceptions to protection for works. The current law contains overbroad
exceptions regarding the use of photographs which are incompatible with the Berne Convention and
should be deleted. Moreover, the general exception for private copying for personal use must be
circumscribed to meet the NAFTA/TRIPS test. Under NAFTA, Atticle 1706(3) sound recordings
are also made subject to the limitations of Berne Article 9(2).

Definition of "Public': NAFTA Article 1721 contains an explicit definition of the term "public”
which should be included in the copyright law.



187

Waijver of Moral Rights: IIPA recommends that the author should be able to waive moral rights;
this is critical in order for the owner of the economic rights to be able to finance and market the
work.

Criminal Penalties: NAFTA Article 1717(1) and TRIPS Article 61 require criminal procedures and
penalties "to be applied" in cases of "copyright piracy on a commercial scale." These penalties must
include imprisonment or monetary fines, or both, "sufficient to provide a deterrent.” The current
level of criminal penalties in the Chilean copyright law is low and inadequate to effectively deter
piracy. We understand that criminal sanctions for infringement are only 61 to 540 days in prison and
a fine ranging from 5 to 50 monthly tax units (approximately $200 to $2000). These penalties must
be significantly increased and actually imposed in order to deter piracy in Chile.

Ex Parte Searches: NAFTA Articles 1715 and 1716 outlines specific civil, administrative and
provisional measures, including ¢x parte search orders. While civil ex parte searches reportedly are
available under the Chilean civil code, U.S. software companies report difficulties in using the civil
code in copyright infringement cases. Typically software publishers must request the opposing
party’s permission to make an inspection; this clearly undermines the "surprise" nature of the search,
especially when evidence of software infringement can disappear with the touch of a button. In
addition, the software industry reports that judges frequently refuse to issue search orders against
corporate users.

Enforcement Measures Generally: It is imperative that Chile meet all of the enforcement provisions
in NAFTA Articles 1714-1717 as well as border enforcement measures in Article 1718 (also found
in TRIPS Part I1I on Enforcement). The Chilean copyright law contains few specific provisions
regarding these measures.
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PREPARED STATEMENT

INTERNATIONAL LABOR RIGHTS FUND
110 Maryland Avenue NE, Box 74
Washington, DC 20002
Pharis J. Harvey, Executive Director

to

WAYS AND MEANS COMMITTEE
U.S. HOUSE OF REPRESENTATIVES

JULY 13, 1995
“CHILE’S ACCESSION TO NAFTA”

The International Labor Rights Fund is a non-profit organization that focuses its work on
issues of workers’ rights in the international economy, particularly with respect to trade policies at
the national, regional, and global levels. In the month of June, ILRF sent a researcher’ to Chile to
investigate the Labor Code and fabor conditions. To this end, she interviewed workers, unionists,
government officials, labor lawyers and advisors, and members of non-governmental organizations.

The Chilean government has made minimal changes to the labor code that the Pinochet
military dictatorship imposed in 1979 and modified in 1987 Chile has not ratified the basic 1L.O
Conventions (with the exception of Convention 111 regarding non-discrimination) and has particular
problems with the right of collective negotiation, the right to strike, and, in some sectors, with unsafe
and unfit working conditions. Current prospects for meaningful reform are dim, especially since
Pinochet personally designates and controls the votes of nine of the 36 members of the Chilean
Senate.

Much of Chile’s recent economic policy has been concerned with fostering trade and export-
oriented growth. In light of the fact that this emphasis has not been conducive to an improvement in
worker living standards, and has arguably been quite detrimental, it is most unlikely that a rapid
accession to NAFTA will in itself rectify Chile’s labor problems. Chile’s accession to NAFTA should
be postponed untit Chile makes substantial changes in its labor laws, or until the NAFTA institutions
are empowered to address labor issues on the basis of international standards rather than the current
standard of “national enforcement of national law.”

I. THE LABOR CODE: A BRIEF HISTORY

A recent comic in Chile's largest daily newspaper, El Mercurio, showed two men standing in
the rain in front of an enormous hole, their walk down the highway stymied. "This is like the road to
reconciliation,” explains one to the other, "paved, but...". The comic was referring explicitly to the
stalemate between the government and the military in the weeks following the Chilean Supreme
Court's decision to uphold the sentences of Generals Espinoza and Contreras for orchestrating the
1976 murder of Ambassador to the U.S. Orlando Letelier. However, this image of flawed
construction and localized pitfalls is apt for other aspects of Chile's situation. The Chilean worker has
fallen through the cracks of Chile's ‘economic miracle.’

In 1931, Chile promulgated a progressive labor code that prevailed until the military coup of
1973, The code included strong tripartite participation in the negotiation process and was responsible
for generating a refatively equitable income distribution, one of the best in Latin America. Collective
bargaining conflicts were settled through labor courts and tribunals consisting of workers, owners,
and the government. More than one third of Chilean workers were union members at the time of the
coup.

'Rachel Geman, Columbia University School of Law
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In 1973, Pinochet initiated a reign of terror against organized labor in which an estimated
2,200 union leaders were fired, 110 killed, and 230 jailed in the immediate aftermath of the coup.™1
was lucky, explained Edmundo Lillo, president of the National Federation of Commercial Workers,
“because I was only detained in my house for five days while I waited to see what would happen.”
“I was jailed and tortured,” said the president of a vineworkers union, “and after that | was pretty
quiet for a few years and did my work.” Many other unionists were exiled in the years that folfowed.
To this day the union leaders disappeared and killed under the military regime are listed and
commemorated in reports from labor meetings. Although some unions went underground, most
disappeared under state pressure. Today 80 percent of Chile’s unions are less than 15 years old.

In light of the above, it is ironic that when the Pinochet regime did set out to decree a labor
code in 1979, it took great steps to curtail the "power" of labor. Under this code, an employer could
fire an employee for any reason (or for no reason), unilaterally modify the workday, and withhold
essentially all information on its workers from the Direccion del Trabajo (the Labor Department). The
code set a rigid schedule for collective bargaining based on the first initial of the name of the
company. Although unions in which members could vote for their own representatives reemerged in
1980, workers remained powerless to affect their labor conditions. The drastic 1979 revision was
followed by the eradication of the minimum wage in 1982 and the passage of the modified labor code
of 1987 which dealt with further "rigidities" of the labor system. The 1987 code, inter alia, banned
negotiations across companies and limited strikes to 60 days. Because of restrictions such as these,
President Reagan removed Chile from the list of Generalized System of Preferences {(GSP) countries.

Between 1990 and 1994, the government of Patricio Aylwin passed a number of reforms, but
their limited nature reflects the lack of political will to enact substantive change. Employers must give
a reason to fire employees, but the“needs of the company”(which can arise due to anything from a
drop in productivity to a change in the economy) is an adequate reason. Employers have only the
most basic responsibilities to their employees. They do not have to pay any health or social security,
and in 1991 the law set a maximum severance pay of 11 month’s salary (before the coup, a worker
would receive a month’s pay for every year worked). This limitation worsens the plight of the
increasing numbers of those without social security. An International Labour Organization study on
the effects of NAFTA found that an incredible 80 percent of rural farmworkers do not pay into the
pension system, and therefore can expect no adequate retirement income.? {This study has been ready
for publication for quite some time but the Chilean government has been holding onto it for
“comment,” and the release is delayed.)

Limitations on collective bargaining are severe. Aylwin reforms allowed for the establishment
of centralized unions in the form of federations and confederations. These organs may not, however,
act as bargaining agents, and must serve only advisory and supportive roles. The bargaining function
is constricted through being limited to company-level unions. (Small inter-company unions are
allowed to form but employers are under no obligation to negotiate with them. A recent and highly-
discussed study by the Ministry of Labor found that negotiations involving more than one company
occur only 0.4 percent of the time.*) Other Jabor fragmentation is also rooted in the law. The same
chain of stores of businesses may get a series of “razones sociales” (business licences) and thus be
considered a series of different companies--requiring different unions--under the law. The average
size of a union is 62 people, and employers ofien try to foster fabor conflict by offering smaller or
more ‘tractable’ unions better benefits.

According to Pablo Lazo of the Ministry of Labor, only 30 percent of the Chilean workforce
could bargain even in theory. The growing informal sector is neither recognized nor organized. In
direct violation of International Labour Organization Section 87 on the Right to Organize, Article 305
of Chile’s fabor code states that temporary or transitional workers and workers contracting for a fixed

“See, e.g., Collins, Chile’s Free Market Miracle: A Second Look (1995), 70.
*Briefing from the 1LO’s Emitio Klein in the Santiago Office.

*Ministerio del Trabajo y Prevision Social, Informe Final: Investigacion de Normas
Laborales, Negociacion Colectiva y Organizaciones Sindicales (1995), 4
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project (in other words, temporary farm workers, port workers, construction workers, forestry
workers, and anybody whose work can be construed to be for a fixed length of time), public
employees, and anybody labeled a ‘supervisor’ cannot engage in collective negotiation. Hence, in key
and growing areas of the Chilean economy, workers are barred from reaping the benefits of the single
most fundamental capacity of unions. This renders useless their membership in unions. The result is
that the internationally-recognized right of free labor association is effectively denied to huge portions
of the Chilean workforce.

In the face of considerable international criticism, the government repealed the 60-day limit
on strikes. However, other mechanisms exist to put severe limitations on the right to strike. Perhaps
foremost among these is the use of replacement workers. The Chilean government's "Chile
Information Handbook." written to inform the U.S. House and Senate about Chile's suitability for
NAFTA accession, states somewhat vaguely that "[r]eplacement workers can be hired [} under
certain requisites.”® What is not said explicitly is that replacement workers can come in on the first
day of a strike if the employer's last offer did not decrease the salary, and after 15 days if the last offer
did entail a salary reduction. Replacement workers are allowed in the United States as well, but the
difference is that the use of the strike in Chile is very heavily regulated and strikes are only allowed
during collective negotiation periods, even if the employer is engaging in unfair labor practices in the
interim. The consequence of all this is that strikes have been rendered useless as a device for raising
workforce living standards.

On January 11, 1995 President Eduardo Frei introduced new labor law reforms to Chile's
House of Deputies (lower house). These reforms, although “modest” (to quote the Lconomist
magazine®), are extremely unlikely to pass, but an understanding of both why they are insufficient
and why they will not pass will be postponed to the last section, after the discussion of the laber code
in context.

1. LABOR CONTEXT

A. ORGANIZED LABOR

About ten percent of Chilean workers are members of unions. A new union can form at any
time and bargain with the employer, but the employer may have 60 black-out days with which to
preclude the first negotiation. The pressures against joining a union are considerable. Employers
foster the notion that only communists become members. All but one of the union representatives
with whom the researcher spoke bemoaned the common employer practice of threatening retaliation
to workers who are considering joining 2 union. Many workers are fired for attempting to create
unions. The labor code does not affirmatively state that this is illegal, although the code does incldue
the general provision that nobody can be impeded from joining a union. Current law affords no
sanction for firing due to union activity. One of the proposed reforms would fine employers for this
practice, but prospects for its passage are as speculative as for the rest.

The collective negotiation process is a time fraught with peril and anxiety for union members.
The Ministry of Labor study cited above demonstrated what was well-known: that more people are
fired right before and right afier collective negotiation than at other times. Unions are not entitled to
the sort of company data, such as informatjon on productivity, that can inform the bargaining process.
Finally, there is no "ley de piso" (law of the floor), no guarantee that workers will maintain what they
had. Although it is increasingly true that U.S. workers are accepting reductions in benefits and wages
as alternatives to downsizing, they begin with much more. For example, the minimum wage in Chile
is 59,000 pesos (about U.S. $150) per month for the 48-hour workweek--less than a doltar an hour,
and workers do not in general receive health benefits from their employers. Miguel Soto, President
of the confederation of metallurgic workers CONSTRAMET, gave an example of a company offer.

SChile Information Handbook, Section Four- Page 4.

°An article from El Mercurio on June 21, 1995 described a speech that the Minister of
Economics, Atvaro Garcia, made in which he refuted the charge levied by AmCham
and other employer organizations that labor reforms would hurt Chile’s receipt of
foreign investments. He said that The Economist characterized the reforms as modest
and an efficient and cheap way to refortify the political consensus.



191

The union of the company Eulogio Gordo was going to go on strike. Their only demand during the
entire negotiation had been to maintain their wages (of about $250 per month) and to index their
future wages to the consumer price index. The company wanted to reduce wages by 25 percent. In
Chile, 1994 numbers revealed that only 25.5 percent of final offers from employers entailed an
increase in real wages, 44.3 percent kept wages the same, and a full 30.2 percent offered less.”

Unions can only strike during the negotiation process, under conditions that are heavily
regulated. The strike must be voted on in the last five days of negotiation, and if passed it must be
carried out within three days. Strikes are times of both mass firings and mass union exodus. Recently,
350 administrative workers in a union went on strike. The strike ended after 25 days, and by the
thirtieth day only 40 members remained in the union. A little more than a year ago, agricultural
workers in the company Jose Celsie Liobe went on a three-day strike during which 67 of the 125
unions members were fired.

Finally, in spite of International Labour Organization norms on the integrity of the collective
bargaining contract, Chilean law allows the results of collective bargaining to be undercut. The tenure
of a collective contract in Chile is two years at the minimum. However, an employer or employee
can displace the contract with a “convenio™(pact or covenant)® for individuals or groups of workers.
The convenio replaces whatever contract or convenio that preceded it. The use of convenios further
fragments and atomizes the workers. None of the rights surrounding the collective negotiation
process, such as the right to strike, apply to the convenio process. Both employers and employees
can technically prompt the process of creating a convenio, but most convenios are pre-made, non-
negotiabte instruments which the employer offers, telling workers that it is in their best interest to
accept them. This practice is in sharp contrast with U.S. labor law, in which a variance from the
collective bargaining agreement cannot be offered to union members without the permission of the
union.

Unions in Chile are small, young, under informed, mistrusted, and undermined. As the above
discussion should demonstrate, Chilean labor law and labor law enforcement are inadequate to
safeguard their interests. The consequences are manifold. Unions by and large cannot sustain strikes
or threaten strong strikes in order to win higher living standards. For this reason, alongside employer
defiance of laws protecting union activity from employer reprisal, unions cannot attract broad
memebrship. This means that the organized political voice of labor is drastically weak, so that policy
decisions unfairly slight the interests of working people. Worse, this weakness of organized labor may
be deliberate. A development strategy totally geared toward: the export of primary commodities
requires and perpetuates a harshly low-wage regime for millions of workers. It is questionable
whether such a regime is worthy of partnership in U.S. global trade initiatives.

B. UNORGANIZED LABOR AND WORKING CONDITIONS

The roughly 90 percent of workers who are not members of unions rely on general labor and
employment laws to safeguard their needs. Many of the rules are sidestepped and disregarded. For
example, employers tend to set up work and payment by project rather than hour, and workers lose
breaks and go home late in their efforts to finish up. A baker’s shift consists of preparing two 50 kilo
bags of grain into bread, and because each employee is responsible for his or her supply of grain any
break would interrupt the flow of the baking process. Textile workers are often paid by garment made
(although in the section Patronado, in which 600 small shops line the streets, the few men who work
in the sweatshops are given a fixed wage whereas the women work solely by unit). Agricultural
workers in the packing season often cannot leave work until they have packed alt of whatever product
is in the storage area into boxes.

"Ministerio del Trabajo, 19.

SArticle 351 of the Labor Code states that a collective convenio is between one or more
employers and one or more unions or negotiating groups united for this end, with the
objective of establishing working conditions and remunerations for a fixed time,
without subjugation to the procedural norms, rights, or obligations of collective
negotiation.
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According to a 1994 study Mercado de Trabajo Ilexible, Pobreza y Desintegracion Social
en Chile®, at least 38 percent of workers work more than eight hours a day and the number of people
who work longer than the 48-hour workweek is growing. ' (The grassroots organization Red Chile
para Una Iniciativa de los Pueblos [RECHIP] notes that more than 200,000 Chilean workers suffer
from chronic fatigue.) The study also found that 13.2 percent of workers earned less than the
minimum wage, and another 45.5 percent earned less than double the minimum wage, which
according to the authors is the amount of money necessary to cover basic needs."

Manuel Ahumada, president of a confederation of food workers, explains that in at least some
sectors, workers are pressured by employers to waive their rights. He has helped unions of
supermarket employees to lodge complaints against management for the practice of physically
inspecting workers upon departure from the store. According to Ahumada, it is not unusual for
employers to plant goods on employee’s belongings and have the employee sent to jail for putative
theft, where the worker loses in the battle of his or her word against the company’s. Employees are
released only after they waive some of their rights, such as their vacation.

Although workers can lodge complaints of infractions with the Direccion del Trabajo (the
Labor Department), enforcement is hindered by the office's low budget and slow response. When
temporary agricultural workers complained that they had to go into the fields right after pesticide was
sprayed, they were told by the Direccion that none of the inspectors had access to the sort of vehicle
that could drive into the fields to ascertain the veracity of the complaint.

To reiterate, most workers cannot even utilize collective negotiation as a resource because
Chilean law does not allow temporary or transitional workers, construction workers, port workers,
forestry workers, and public sector employees to engage in collective negotiation. One can work in
the fields for 20 years and still be a temporary because the job does not last all year, and one can work
on the same construction project for ten years and still have no contract because the job is considered
discrete and temporary. There is also a considerable informal sector in Chile--young men who jump
on and off Santiago's 20,000 buses selling candy, older men who sell unusual amalgams of cheap
products on the street, eaming $12.50 a day on a "good day” and working seven days a week--which
is not even acknowledged by the labor code et alone protected.

The situation of the temporary farm workers is particularly important because it is a sector
that came about under Pinochet's policy of exporting natural resources and non-value added products,
such as fruit. In spite of the current agricultural crisis due to the fall of the dollar, there is near
universal consensus that the fruit export sector would grow after the passage of NAFTA, and that
workers displaced from traditional sector agriculture such as wheat and rice could be absorbed into
the temporary fruit market.

In Chile there are about 250,000 temporary workers in the fruit industry alone and as many
as 650,000 temporary agricultural workers in total. Most of the temporary fruit workers are women.
They work for four to five months of the year, harvesting, picking, and packing. Some workers have
informal work during the off-season such as clipping branches, but most must eke a year’s subsistence
out about 18 week’s wages.

The hours of the temporary workers are brutal. Employers are supposed to provide

°Agacino and Leiva, 53.

!The 1LO has issued statements on the subject of working hours in Chile and has
concluded that the practice of allowing two extra work hours on the eight-hour
workday (with overtime) is conducive to abuse because the law sets no limit on the
annual amount of overtime that one can work.(See CEARC: Individual Observation
concerning Convention No. 1, Hours of Work, Published 1993, ILO Classification 04-
02-01.)

Ubid.
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transportation to the fields by bus if employees live more than 1.5 kilometers away from the worksite.
Instead, workers have to crowd onto tightly-packed tractors and small trucks. During the busy
packing season, 14-18 hour days are common. Children are hired to pack and carry smaller boxes.
Most of them begin working at age eight or nine, and are in the fields by age 12. Employers have
been known to force their employees to take stimulants to stay awake for the long shifts. The
workday in the fields is also fong and poses other dangers: not only are toxic pesticides used, but
workers are not given adequate protective clothing and often must work just after fields are sprayed.
Some repercussions of this exposure to toxic chemicals are birth defects, and one study'? has found
that three times as many babies were born with birth defects in a hospital in the farming area of
Rancagua than in the University of Santiago clinical hospital. The controlled numbers are probably
even more pronounced because most of the women in the Rancagua hospital were young and because
Santiago is a speciality hospital which deals with problematic pregnancies.

The temporary workers mostly live in small poblaciones, or villages. Roofs barely cover the
small houses, roads are rarely paved, and amenities such as telephones and washing machines are
practically nonexistent. Children take care of other children because parents must work.

A temporary farm worker would have to work three years to earn what a member of the
Chilean congress earmns in one month.

11l. THE NAFTA CONTEXT

Chilean labor law is inadequate in the basic labor areas of association, collective negotiation,
and the right to strike. Under the Labor Side Agreement, none of these areas are amenable to NAFTA
enforcement action. Additional problems abound in the agricultural sector, including child labor and
the use of toxic pesticides. President Frei has proposed a series of labor reforms. These reforms
would require a majority in the House of Deputies (the lower house) and in the Senate to pass. Some
of the reforms are quite modest (such as extending the length of collective negotiation by five days),
others are considerable (such as allowing temporary workers to organize and eliminating the use of
replacement workers). Five out of the 13 Deputies have voted against even the idea of reform, but
the major problem for the proposal will be with the Senate, where anti-reform forces are strong in
spite of the Concertacion’s (the coalition group of political parties that has been in power since the
end of the dictatorship) electoral majority. According to Mario Velasquez of the Ministry of Labor,
a majority plus two of the Senate has explicitly stated that they are opposed to labor reform. Mr.
Velasquez believes that at most some of the modest reforms will pass during conference committee.

Government need not be the only avenue of reform in a society. However, in the case of
Chile, other societal actors seem unwilling or unable to foster a climate of reform. The weakness of
Chilean labor has already been discussed. Chilean employers have demonstrated a myopia in their
dealings with their workforce. For example, they utilize less than one third of resources allotted by
the government for skills training in a program through which a company spends one percent of its
budget on training and then gets reimbursed. As one farmworker explained, “if they {the fruit
companies] could pay us one thousand pesos [about $2.50] a month they would...they have no sense
that this would have effects, that anything that affects us could affect them. 1t’s not as though they
pay for our health or help with our future.”

And what of U.S. corporations in Chile? Globalization would ideally encourage a
harmonization and augmentation of standards. Regrettably, U.S. corporations in Chile seem
indistinguishable from their national counterparts. As Arnoldo Montoya, president of General
Electric’s Santiago union wryly noted, GE is run “a la Chilena,” which means that it is characterized
by antagonism toward workers and grudging compliance--when there is compliance at all--with rules.
There are small problems, such as a space for changing in and out of work clothes that is small and
uncomfortable, there are unconscionable price-saving measures such as lack of adequate protective
gear in dealing with machines which use Mercury, and there is flagrant disregard of rules. Four years

>When I visited the Federacion Campesina Bernardo O’Higgins in Rancagua, | was
told about Dr. Victoria Mella’s survey by the dirigentes; see also reference in The
Toronto Star (May 27, 1995).
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ago workers were involved in a dispute with management because many of the employees were
working up to 15 days without a break. Many were fired after complaining to the Direccion del
Trabajo. The Direccion gave GE six months to improve. As a form of de facto punishment for having
complained, GE set up a schedule whereby people had a day off, but rarely was it Sunday. After
productivity dropped the company slowly returned to giving Sundays off.

General Electric is not atypical among American operations in Chile. Manuel Ahumada noted
that working conditions in MacDonalds and the Hyatt were no better than in the local establishments.
Workers picking fruit for Dole are not better off than those picking for Chilean companies such as
David del Curto and UTC. In fact, many temporary workers do not even know for whom they are
working because of subcontracting and because any questions are regarded suspiciously. U.S.
companies seem as unlikely as Chilean companies to improve the labor conditions unilaterally.

Chile’s NAFTA accession raises questions about whether and under what conditions an
extension of NAFTA will improve labor rights. It is clear that the increased trade under the Pinochet
regime did not lead to an improvement in labor or working conditions. On the contrary, it served to
create an impoverished sector of temporary wage earners. The poblaciones described above did not
exist until 1976. There are at least as many temporary agricultural workers as there are organized
workers in Chile. Pinochet’s economic policies also displaced many industrial workers into minimum-
wage jobs, the informal sector, and unemployment. Between 1979 and 1982, over 20 percent of
Chilean manufacturing companies went under.” It is not adequate to argue that the economies
change, that there are always winners and losers, that a rising tide lifts all boats. Chilean workers
(whose unemployment in the years 1974-1987 averaged 20 percent) have been repeat losers since
1973. There is no reason to assume that they will fare better under NAFTA than they did under
Pinochet’s trade policies.

If the labor reforms under current consideration--especially those allowing collective
negotiation for temporary workers, banning the use of replacement workers for unfair labor practice
strikes, and proclaiming the right not to be fired for creating a union--were enacted, this would go
a long way toward bringing Chilean labor law in line with the United States, Canada, and Mexico’s.
If they do not pass, Chilean workers would be at a disadvantage in terms of both law and practice.
Because of NAFTA’s “national enforcement of national law” treatment of many of the areas most
problematic in Chile, Chile would be held to a much lower standard than the other three signatories.
As Paula Stern, former Chairwoman of the U.S. International Trade Commission, pointed out in her
testimony on fast track, the oppositional attitude toward the inclusion of labor and environmental
objectives in the NAFTA debate is “puzzling [since] fast-track laws passed in 1974 and 1988 included
tabor rights among their negotiating objectives...a politically sustainble trade policy requires support
from all commercial interests.”™* The United States must not deviate from its longstanding
international practice. It must not conclude free trade negotiations with Chite until Chile brings its
labor laws in line with internationally-accepted norms.

3Collins, 73.

"*Written Statement of Paula Stern to the Ways & Means Committee, ¥gFast Track to a
Trade Architecture to Sustain U.S. Economic Prosperity and Global Leadership®
(May 11, 1995), 16.
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BEFORE THE
HOUSE WAYS AND MEANS TRADE SUBCOMMITTEE

JULY 13, 1995

CHILE'S ACCEBSION TO THE NAFTA

Mr. Chairman, thank you for providing me this opportunity to
submit testimony before your Subcommittee on Chile's bid to join
the NAFTA. As the Subcommittee moves forward with its review of
this development -- which will have a far-reaching impact on trade
relations throughout Latin America and the Caribbean -- I believe
it is important to provide you with a Jamaican perspective on some
of the issues surrounding Chile's accession.

A. Chile and The March_to 2005

Last December, the 34 Democratically elected nations of the
Hemisphere came together in Miami to hammer out an agreement to
launch a Free Trade Area of the Americas (FTAA) by the year 2005.
Last month, the trade ministers of those countries convened in
Denver to determine how to take the next steps in this important
goal.

The relative speed with which Chile has already commenced
active negotiations with the NAFTA partners, is a heartening
indication of the momentum behind the FTAA process. If the NAFTA
was the first step in the road toward Hemispheric free trade, then
Chile's accession can indeed be seen as a solid second step.
Hopefully, this path will converge with other paths now being
forged toward the goal of free trade by other countries such as
those constituting CARICOM, Mercosur, and the Andean pact -- to
name a few.

B. The US/Caribbean Trade Relationship

In the dozen years since it has been enacted, the Caribbean
Basin Initiative (CBI) has emerged as an important stimulus of
economic development in the Caribbean Basin and of trade linkages
throughout the region. The effect has been felt ~-- not only in
Kingston and Montego Bay -- but also in Chicago, Miami, Baltimore,
New York, and hundreds of other communities throughout the United
States. Through its combination of trade, investment, and tax
policies, the CBI 1legislation has progressively established a
framework that has facilitated mutually beneficial, U.S./Caribbean
economic links. In turn, Jamaica and other Caribbean countries
have matched the liberalizing reforms enacted by the CBI to launch
their own trade and investment economic reform programs. Together,
the United States and Caribbean countries have created a trade
partnership worth more than $20 billion a year, employing hundreds
of thousands of workers throughout the region.

The successes of the CBI legislation are reflected in the
figures signalling robust growth in the U.S./Caribbean trade
partnership. Since the mid-1980's, U.S. overall exports to the
Caribbean have expanded by over 100 percent and Caribbean exports
to the United States have climbed by roughly 50 percent. The
Caribbean Basin now comprises the tenth largest market for the
United States, and is one of the few regions where the United
States consistently posts a trade surplus. With combined trade
exceeding $24 billion in 1994, U.S./Caribbean commercial 1links
support more than 265,000 jobs in the United States and countless
more throughout the Caribbean and Central America. During the past
decade, nearly 16,000 American jobs have been created each year as
U.S. trade links with the Caribbean have expanded. Throughout the
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Caribbean, where the economies are much more dependent upon trade,
increased exports to the United States has generated hundreds of
thousands of additional jobs. Such employment growth has been felt
in both export industries, as well as in the many sectors that
cater to these industries,

c. NAFTA's Future and the Caribbean

Jamaica is observing the debate surrounding Chile' s accession
with great interest for several reasons:

First, we would hope that, as the Congress considers Chile's
bid to join the NAFTA, it also take into account US trade relations
with the Caribbean and how those relations may be affected by
Chile's entry into NAFTA. As you know, the successes of the CBI
are already being eroded inadvertently because of preferential
access to the US market granted to Mexico under the NAFTA.
Already, trade statistics have documented a diversion of trade and
investment from CBI countries to Mexico. If this disruption
persists, business confidence in the Caribbean region could be
permanently injured. In much the same way, Chile's accession to
the NAFTA has the potential to exacerbate this disruption.

It is in this context, that Jamaica supports The Caribbean
Basin Trade Security Act (HR 553), which has been adopted by this
Subcommittee, as a means of directing attention to the US/Caribbean
relationship. Specifically, Jamaica heartily endorses Section
202(c) of that bill, which requires the Administration to submit a
"parity review" in the event that another country joins the NAFTA.
In the event that the Administration determines that a future NAFTA
partner could adversely affect US/Caribbean trade linkages, the
USTR is then required to submit proposals to minimize this adverse
impact. Such a provision is a key element of the parity debate,
since it fosters a continual vigilance of the US/Caribbean trade
relationship on the part of the Administration.

Second, Chile's accession gives rise to an obvious guestion
concerning what happens in the NAFTA accession process after Chile
joins the NAFTA. In a very real sense, who's next? Jamaica
believes that it is not too early to begin addressing this gquestion
by at least establishing a dialogue to determine how the next NAFTA
partners may be chosen. This is particularly key given the
deadline established by Section 108 of the NAFTA Implementing Act,
which requires the President to identify likely NAFTA partners by
July 1, 1997. Although future NAFTA accession may be overtaken by
events surrounding the FTAA process, a clear and consistent set of
guidelines for NAFTA accession will also strengthen the
understanding of free trade obligations throughout the hemisphere.

A concern that is shared in Jamaica and in other parts of the
Caribbean is that the NAFTA expansion will focus exclusively on
those countries which present the biggest markets -- the so-called
"Big Emerging Markets" -- for the United States. While the
prospect of a large market might be appealing, I would respectfully
point to several other factors that could ease future NAFTA
accessions. First, given the contentious debate surrounding the
NAFTA, and the concerns that have arisen regarding the cChile
accession, it may be logical to look to countries that have already
achieved many of the NAFTA trade liberalizing principles and
criteria. If a large market has a long way to go before achieving
may of the NAFTA disciplines, it may be too large for NAFTA to
digest.

Attention must be focused on those countries that are
complementary to the NAFTA markets. Such countries, especially
those with smaller economies, could "fit" well with the NAFTA,
providing the least competitive friction (and disruption) to
industries in the NAFTA countries. Choosing a smaller economy
could also signal other small economies throughout the Hemisphere
that the free trade process is inclusive. 1In her testimony on
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Chile's accession to the NAFTA, Ambassador Charlene Barshefsky
pointed to Chile as a psychological and tangible link bridge
between NAFTA and the Mercosur countries. In the same manner,
accession of a Caribbean country to the NAFTA would provide an
important link to the rest of CARICOM and the CBI countries.

D. Jamaica's readiness for free trade

In that context, Jamaica is deeply committed to an open
multilateral trading system is a stimulant to economic growth, both
through the static gains from increased efficiency in the
utilization of its existing resources and the dynamic gains from
the opportunities to expand productive capacity through new
technology, investment, and innovative entrepreneurship.

Jamaica is an advocate of trade liberalization within the
hemisphere and of a multilateral trading system that approaches
free trade as far as possible. Jamaica subscribes to, and its
policy has always been fully consistent with, the principles and
disciplines of the GATT. Jamaica joined the GATT in the early
1960's and has been an active participant in, and has contributed
to, successive negotiating rounds aimed at further liberalization
of global trade.

Moreover, Jamaica actively participates in several regional
trade-liberalization arrangements with the United States (the
Caribbean Basin Initiative -- CBI), Europe {the LOME Convention),
Canada (CARIBCAN), and the other English speaking countries in the
Caribbean (the Caribbean Common Market - CARICOM). All of these
arrangements are intended to promote trade between the member
countries. Finally, Jamaica also has supported the creation of
free trade within the Western Hemisphere using the North American
Free Trade Area (NAFTA) as a first building block of free trade
within the hemisphere.

Jamaica realizes that there 1is now a new phase of
globalization of production and finance which is rapidly sweeping
away national barriers to the movement of goods, services, capital,
and finance. During the 1980's, Jamaica's economic policies focused
on economic reform, stabilization, and structural adjustment in an
attempt to create an environment conducive to a private sector-led,
market-driven, outward-looking growth strategy. An important
aspect has been a comprehensive program of trade liberalization
involving substantially reduced tariffs and the elimination of
quantitative trade restrictions. This has been complemented by
freeing market forces within the domestic economy through the
abolition of price and exchange controls by a vigorously
implemented campaign of privatization and fiscal and monetary
discipline. A stable, market-determined exchange rate system is
operating successfully, preventing any disruptive changes in the
value of the Jamaican dollar.

In the last four years there has been a substantial
acceleration in the process of liberalizing the trade regime of
Jamaica, with an emphasis on the removal of import restrictions and
the lowering of tariffs. In many ways, US products in the Jamaican
market are accorded better access than Jamaican products in the US
market because Jamaica does not rely upon quotas as a tool of trade
policy. Jamaican sugar and apparel products, for example, still
face US quotas.

This commitment to outward-looking trade and development
policies is firmly based on the knowledge that the benefits to be
derived are those of higher growth rates and enhanced capacity to
adjust to external shocks. Expanding trade contributes to
Jamaica's growth by enabling the economy to improve its
productivity by specializing in exports in which it has a
comparative advantage. Production for the world market allows firms
to achieve the economies of scale which are precluded by a small
domestic market. Exposure to competition from imports serves to
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improve cost efficiency and benefits consumers by lower prices.

Jamaica now sees the CBI program as a springboard to greater
hemispheric free trade liberalization. In many cases, we have
already taken steps that exceed the requirements of the CBI to help
accelerate this goal. Jamaica has already signed both a bilateral
investment treaty (BIT) and an intellectual property rights (IPR)
agreement with the United States. We were also one of the first
countries to include new anti-circ ion language in our
bilateral textile agreement with the United States.

Jamaica is ready and has a demonstrated commitment to enter
the next stage of trade liberalization with the United States --
that of negotiating a free and reciprocal trade agreement.

E Conclusion

Chile's imminent membership in NAFTA is a welcome development
that provides a tangible boost to the prospects of free trade in
the hemisphere. Care must be taken, however, that the expansion of
NAFTA is not carried out at the expense of other established
trading relationships in the reqgion. The United States and the
Caribbean have enjoyed an intimate, and mutually beneficial,
trading relationship for the past twelve years. With proper
attention, this relationship can be strengthened and expanded in
the coming decade as well.
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These written comments are filed on behalf of Libbey Inc. in response to the notice of
the Ways and Means Comumittee, International Trade Subcommittee, concerning Chile's possible
accession to the NAFTA.

Libbey is a leading U.S. manufacturer of household glassware products. Competing
imports are classified under heading 7013 of the Harmonized Tariff Schedules of the United
States (HTS) as "[g]lassware of a kind used for table, kitchen, toilet, office, indoor decoration or
similar purposes.”

Libbey does not oppose Chile's accession to NAFTA. It does, however, ask that
accession include the same period for phaseout of U.S. tariffs on HTS 7013 glassware as applied
to_those imports from Mexico under NAFTA. Those phaseout periods (fifteen years in most
instances) are shown on Table 1.

As the Committee and Subcommittee are well aware from prior proceedings, the U.S.
glassware industry is highly import and price sensitive. These sensitivities increase with each
annual increase in imports, contraction of U.S. producers' share of the U.S. market, and reduced
employment. Tables showing import growth rates, loss of domestic market share and loss of
employment in the sector are attached as Tables 2, 3 & 4.

Most notably increased is competition from developing countries; having substantially
lower labor costs they easily undercut U.S. prices. The interest of developing countries in
exporting glassware products to the U.S. market is indicated not only by the surge in imports
from those countries but also by the surge in petitions since 1989 asking for GSP designation of
glassware products. Highlighting the unique sensitivities of the glassware sector, however,
"import-sensitive semimanufactured and manufactured glass products" is one of the few
categories of products ineligible for duty-free treatment under the Generalized System of
Preferences (GSP). 19 U.S.C. § 2463(c)(1)(F) [section 503(c)(1)(F) of Trade Act of 1974, PL
93-618]. Accordingly, most petitions to add glassware categories to the list of products eligible
under the GSP are summarily rejected or denied. See Table 5.
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Chile’s Accession to NAFTA
Comments of Libbey Inc.
July 13, 1995

TABLE 1

TARIFF REDUCTIONS ON GLASSWARE UNDER THE NAFTA

HTS ttem "'*“‘S: MFN Staging Category
7013.10.1000 GLS-CRMC GLSSWR KTCHN, NONGLZD, 75P CRYSTLLNE ETC 69% A Immeciate

7013,90.5000 GLSWR OF GLS-CERMCS FOR TBL KITCHN, OFFC, ETC NSPF 26.0% C+ 15 annual cuts, duty free by 2008
7013211000 LEAD CRYSTAL DRINKING GLASSES VALUO NT OVR $1 EACH 200% G+ 15.annual cuts, duty free by 2008
7013212000  LEADCRYSTAL DRINKING GLASSES VALUED $1.33 EACH 140% Co 15 mnnual cuts, duty free by 2008
7013213000 LEAD CRYSTAL DRINKING GLASSES VALUED $3.85 EACH 105% C+ 15 annual cuts, duy free by 2008
7013215000  LEADCRYSTAL DRINKING GLASSES VALUED OVER $5 EACH 5% A immedate

7013.29.0500 DRINKING GLASSES OF SPECIALLY TEMPERED GLASS 125% C+ 15 annual cuts, duty free by 2008
7013291000 DRINKING GLASSES NESO! VALUEO NOT OVER 30CNTS EACH 380% G+ 15 annual cuts, duly free by 2008
7013.29.2000 DRINKING GLASSES NESO) VALUED OV $.30, NT OV $3 30.0% C+ t5annual cuts, duty free by 2008
7013.29.3000 DRNKNG GLASSES NESOI, CUT OR ENGRVD VALL $3-85 EA 15.0% C+  15annual cuts, duty free by 2008
7013.29 4000 DRINKING GLASSES NESOL CUT OR ENGRAVD VALU OV $SEA 7% B 5sanual cuts, duty free by 1988
7013.29 5000 DRINKING GLASSES NESOI NT CUT/ENGRVD VAL $3-35 EA 15.0% C+ 15annual cuts, duty free by 2008
7013.29.6000 ORINKING GLASSES NESOI NT CLUT OR £NGR VAL OV $8 EA 7% B 5annuat cuts, duty free by 1998
7013.31.1000 LEAD CRYSTAL WARE FR TABLAXIT NES VALU NOV 31 EACH 20.0% C+ 15 annual cuts, duly free by 2008
7013.31.2000 LEAD CRYSTAL WARE FR TABL/KIT NES VAL $1.83 EACH 140% Ce+  15annual cuts, duty free by 2008
7013.31.3000 LEAD CRYSTAL WARE FR TABLENTCH NESO! VAL $3-35 EA 10.5% C+ 15annual cuts, duty free by 2008
7013.31.5000 LEAD CRYSTAL WARE FR TABLEATCHN NESOI VAL OV $5EA 8.0% A Immediate

7013.32.1000 PRESSIVTUFFND GLS W LIN COEF NQV 5X10-8, TABLE NES 12.5% C+ 15 annual cuts, duty free by 2008
7D13.32 2000 KITCH GLSWR W LIN COEF NOV 5X10-6 NES NT OV $3 EAC 30.0% C+ 15 annual cuts, duty free by 2008
7013.32.3000 KITCH GLSWR W LIN COEF NOV 5X10-8 NES $3-5 EACH 15.0% C+  15annual cuts, duty free by 2008
7043.32 4000 KITCH GLSWR W LIN COEF NOV 5X10-6 NES OV $5 EACH 7.2% C+ 15annual cuts, duty free by 2008
7013.39.1000 KITCH GLSWR W LIN COEF 5X10-8 OM NES PRESD A TUFFN 12.5% C+ 15 ennual cuts, duty free by 2008
7013.39.2000 KITCH GLSWR W LIN COEF S5X10-8 OM NESCINY OV $3 30.0% C+  15annual cuts, duty free by 2008
7013.38.3000 KITCH GLSWR LIN COEF 5X10-6 OM NES CUT/ENGR $3-5 15.0% C+  158nnual cuts, duty free by 2008
7013.39.4000 KITCH GLSWR LIN COEF 5X10-8 OM NES CUT/ENGR OV 38 T2% C+ 15 annsl cuts, duty free Dy 2008
7013.39 5000 KITCH GLSWR LIN COEF 5X10-6 OM NES NT CT/ENGR $3-5 15.0% C+ 15 annual cuts, duty free by 2008
7013.39.6000 KITCH GLSWR LIN COEF 5X10-8 OM NES NT CT/ENGR OVS5 7.2% Ce+ 15 annual cuts, duty free by 2008
7013.91.1000 LEAD CRYSTALWARE FOR TOILET, OFFC ETC NES NT OV $1 200% C+ 15 annual cuts, duty free by 2008
7013.91.2000 LEAD CRYSTALWR FOR TOILET, OFFC ETC NES $1-3 EACH 14.0% Ce+  15annual cuts, duly free by 2008
7013.91.2000 LEAD CRYSTALWR FOR TOILET, OFFC ETC NESO! $3-5 EA 10.5% C+ 15 annual cuts, duty free by 2008
7013.91.5000 LEAD CRYSTALWR FOR TOILET, OFFC ETC NESOJ OV $5 EA 6.0% A immediate

7013081000  GLASSWR NESO| DECRTD W METAL, BUBBLES, COLORS ETC 200% Co 15 anoual cuts, duty free by 2008
7013992000  GLSWR FRTOLY, OFFC ETC NES PRESSED A TOUGHENED 125% Co 15 3nnual cus, duky ree by 2008
7013993000  GLASS SMOKERSS ARTCLS, PERFUM BOTLS W GRD GLS STP 9.0% A immediate

7413 99,3500 GLASS VOTIVE-CANDLE HOLDERS 56% A Immediate

7013 99.4000 ‘GLSWR FR TOILT, OFFC ETC NESOt NT OVR 30 CNTS EACH 38.0% C+  t5annual cuts, duty free by 2008
7013.99.5000 GLSWR FR TOILT, OFFC ETC NESOI OV $.30, NT OV $3EA 300% C+ 15wl cuts, duty free by 2008
7013.99 6000 ‘GLSWR FR DECOR ETC NES CUT/ENGRVD $3-5 EACH 15.0% C+ 15 annual cuts, duly free by 2008
7013.99 7000 GLSWR FR DECOR ETC NESQI CUT OR ENGRVD OVER $5 EA 7.2% Ce+  15annual cuts, duty free by 2008
7043.99 8OO0 GLSWR FR DECOR ETC NES NT CUT/ENGRVD $3-5 EACH 15.0% C+ 15annuat cuts, duty free by 2008
7013.99.9000 GLSWR FOR DECOR ETC NESOI NT CUT/ENGRVD OVER $5 EA 7.2% C+ 15annual cuts, duty free by 2008

Source: USTR, NAFTA Tariff Schedules
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Chile’s Accession to NAFTA
Comments of Libbey Inc.
July 13, 1995
TABLE 2
U.S. IMPORTS OF GLASSWARE: 1989-1994
FAS Valus in $000s: Ranked on 1994 Value
1989 1990 1991 1992 1993 1994 % Cng 85-94
NON-GSP COUNTRIES
FRANCE $112,621 $120,374 $110,275 $97,883 $101,407 $115,475 253%
GERMANY $68,858 $84,772 $81,500 $82,385 $73.934 $84,076 2210%
(RELAND $73,062 $55.108 $51,411 $49,251 $55,675 $64,752 A137%
ITALY $27,586 $32,413 $31,612 $34619 $32,090 $38,753 40.48%
AUSTRIA $16,565 $15,780 $16,567 $20914 $26,356 $35,003 111.31%
CHINA (MAINLAND) $4,936 $6,725 $9,847 $16,356 $22,924 $34,869 606.47%
JAPAN 524975 $23,139 $28,942 $34,337 $37,512 $33,169 3278%
MEXICO $21,174 $18,771 $18,672 $21,672 $24,230 $27,504 29.90%
CHINA (TAWAN) $27,888 $28,951 $28,776 $32584 $29.423 $26,639 -4.48%
SWEDEN $14,337 $13,000 $10,85 $10,268 $12.550 $12,160 -15.18%
SPAIN $6,071 $5,027 $4514 $6,316 $5.576 $12,105 89.39%
CANADA $3,503 $3,626 $3.,707 6,108 $8,938 $11,269 213.64%
UNITED KINGDOM $8,680 39,064 7,209 $8,232 $8,421 $9,699 11.74%
KOREA, REPUBLIC OF $5532 35,098 $8,030 $5.800 $5,834 $4910 11.25%
PORTUGAL $6,649 $7,903 $5,563 $4,384 $4,334 $3,989 -40.00%
SWITZERLAND $525 $2.509 $1,366 $1,664 $2,622 $3,576 §81.21%
NETHERLANDS $1,575 $1,175 $1,474 $2,607 $2,537 $3,522 122.63%
BELGIUM $3544 $5,574 $3,949 $3,357 $2,929 $3,330 £6.04%
HONG KONG $1,656 $1,550 $1,399 $1,152 $1.774 $1,239 25.47%
DENMARK $654 $440 83172 $718 $829 $1.034 58.25%
FINLAND $1,852 s718 $1.119 $1021 $891 $859 -53.64%
NORWAY $170 $182 $207 $178 $102 $355 109.66%
AUSTRALIA $640 $457 $387 $345 5383 $89 -86.13%
ICELAND s73
GREECE $153 $188 $115 381 $74 68 -65.00%
LUXEMBOURG 85 $76 $49 $408 $70 s21 £7.78%
ARMENIA $14
VATICAN CITY $9
MONACO $0 §7 $145 $90 $0 87
BERMUDA 30 $0 $0 34 $8 $3
SINGAPORE $24 8 $20 $11 $15 53 -88.49%
SYRIAN ARAB REPUBLIC $3
LECHTENSTEIN $4 sz 30 53 $23 $2 -35.60%
NEW ZEALAND 30 0 52 $0 $2 52
YUGOSLAVIA $26,962 $24,042 $25,609 $12,960 $102
IRAN 30 $0 $39 30 $o
IRAQ $0 $26 $0 0 $0
UNITED ARAB EMIRATES $18 0 () 30 0
FR SO.-ANTARTIC LANDS 5 $0 $0 0 $0
MARTINIQUE 0 $0 $9 50 0
GERMAN DEM. REP, 5,016 33611 $0 50 $0
SAN MARINO $0 50 $0 527 363
GUADELOUPE $1 $0 4 $0
FED. ST. MICRONESIA $0 $0 50 $10 $0
NON-GSP COUNTRIES $465,402 $471,334 $455,043 $454,849 $462,628 528,684 13.68%
Percent of Total: 91.31% 90.89% 89.81% 86.03% 81.76% 82.61%
GSP COUNTRIES
LoDC GSP
HAITY $59 $35 $442 314 $226 $218 262.84%
SIERRA LEONE 0 $0 50 8 $459 s118
BANGLADESH $1
MOZAMBIQUE 52 $0 s2 $0 $0
RWANDA 25 $0 50 0 50
OTHER GSP
POLAND $11,457 $15673 $19,461 $22,369 327,258 $33,417 191.66%
SLOVENIA $0 $0 $0 $10,770 $26,633 $23,961

Source: U.S. Dept of Commerce, Bureau of Census. Excludes data for fems classifled under HTS 7013.10 - Glass Ceramics.
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1989 9% 1991 189 1993 1994 % Cng 89-84
THE CZECH REPUBLIC $0 $0 $0 $0 $12622 $12,628
HUNGARY $3,708 3,593 $4,692 $5.290 $6,055 $6.153 85.92%
ROMANIA $7.088 $5,113 $3,882 $2,035 $1,798 $5,145 -27.39%
INDONESIA $2,148 $3.261 $4,092 8,446 $7.320 $5,039 134.84%
TURKEY $7.708 $6.942 $5,268 $5,313 $5,704 $4.931 36.01%
THAILAND $1.915 $2,153 $1,885 $1,964 $2,577 $3,102 62.00%
MALAYSIA $573 $613 $1,040 $2,588 $2,755 $3,039 430.13%
CROATIA $o $0 $0 $1,386 $2,742 $2,491
SLOVAKIA 0 $0 $0 $0 $1,971 $2,001
BRAZIL $1.817 $1,890 $1,915 $1.238 $1,622 $1,875 3.18%
DOMINICAN REPUBLIC 0 $2 $13 $230 $800 $1,281
PRIUPPINES $0 $5 [ $85 s28 $832
EGYPT $ts $28 $253 $242 $34t $803 4135.19%
BOSNIA-HERCEGOVINA $0 $0 50 30 $17 $670
INDIA $61 $81 $75 17 287 $600 887.64%
ARGENTINA $333 $1.372 $575 $241 $138 $463 -50.67%
ISRAEL $455 $399 $180 $219 8275 $393 13.68%
COLOMBIA $335 $217 $198 $tag $202 $382 14.01%
RUSSIA $748 3678 $308 $403 $398 $352 £279%
BELARUS 0 $0 $0 $0 $159 $291
GUATEMALA s62 2 (3 $30 $20 $248 298.32%
BULGARIA $117 s218 s $14 353 $181 54.33%
ECUADOR $0 $50 $0 $10 $127 2173.10%
UKRAINE $121
TUNISIA 0 $ $0 $1 30 5110
VENEZUELA $60 s274 $158 $121 $99 $108 78.88%
PANAMA $37 $42 $50 $8 $75 $45 21.66%
URUGUAY 37 $9 $0 $44 $35 $38 434%
PAKISTAN $16 $0 87 0 $0 $33 102.68%
MACAO $0 $0 s0 $2 $0 $18
REP. OF SO. AFRICA $0 0 $0 8 $0 $17
COSTA RICA $0 $0 80 $5 $0 $15
PERU $34 858 s14 $10 $10 $12 83.57%
BURUNOI $12
SWAZILAND $0 $0 $0 $0 $1 $t1
LEBANON $4 $0 0 $4 30 s 107.91%
BARBADOS $3
LITHUANIA $3
MOROCCO $0 %0 $0 $3 $43 $3
MALTA AND GOZO $14 ] $4 $0 $0 $3 -81.43%
SURINAME $2
CHILE $34 $59 895 $0 $2 $1 -95.76%
FRENCH POLYNESIA $0
ARUBA 0 $0 $0 13 0
BAHAMAS $8 $1 $0 $18 $0
CAYMAN ISLANDS "] H ] 8 $0
KYRGYZSTAN $0 $0 $0 83 $0
TRINIDAD AND TOBAGO $451 $73 $89 $0 $0
TONGA $0 $1 $0 0 $0
TOKELAU ISLANDS s $0 $0 $0 $29
SRILANKA $0 $4 30 s0 $0
SEYCHELLES 0 $0 0 $0 $4
NETHERLANDS ANTILLES 2 30 50 $0 $3
JAMAICA $0 $7 0 $0 $0
MAURITIUS $0 $0 $37 ] s
COCOS ISLANDS $0 $0 L $0 382
2ZAIRE s $4 $0 %0 $0
JORDAN $0 $0 $0 $0 52
ANTIGUA $4 $24 0 $0 $0
HONDURAS s $0 $3 $0 $0
GUYANA 0 $3 %0 0 $0
GHANA $2 $0 $0 $0 $o
DOMINICA $22 $0 (24 $15 $11
CZECHOSLOVAKIA $4.302 $4.211 $6.534 $10,151 $0
MONTSERRAT 0 $0 $0 0 8
GSP COUNTRIES 44267 847,270 361,608 $73,881 $103,193 $111,303 161.44%
Percent of Total: 2.69% 8.1% 10.19% 13.97% 18.24% 17.39%
Total All Countries: 609,669 $518,604 $606,848 $628,730 $566,821 $639,887 26.55%

Source: U.S. Dept of Commerce, Bureau of Census. Excudes data for kems classified under HTS 7013.10 - Glass Cersmics.
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TABLE 3

In Current Dollars
Glassware Classifiable Under HTS 7013 and TSUS 546: Apparent Consumption,

Imports, and Imports as a tage of Apparent C
{Mitions of U.S. Dokare)

4 8 < ] E
Domestic Net
Producers' interplant Domestic
Shipments  Transfers  Producers’ Imparts %
From From Shipments U.S. Cons. of Total
MAJ2E MA32E {A-8B] Exports imports {C-D+E} US.Cons.
1976 $730 $55 $675 364 $94 $705 13.3%
1977 $785 355 $728 $69 $113 $773 14.6%
1978 $865 386 $779 $50 $168 $857 19.6%
1979 $s12 $106 $806 389 $210 $927 226%
1980 $1,030 $168 3864 $103 $240 $1,001 24.0%
1981 $1,150 $180 $970 $114 $252 $1,108 227%
1982 $1,152 $143 $1,008 $83 $282 $1,209 23.4%
1983 ‘$1,183 $272 $912 $63 $339 $1,188 28.5%
1984 $1,307 $361 $946 $65 $463 31,343 345%
1985 298 3415 $800 $49 $472 $1.223 38.6%
1986 $1,278 3465 $813 348 $537 $1.304 41.2%
1987 $1.264 $453 81 359 $550 $1,301 42.3%
1988 $1,362 $575 $787 67 $581 $1,301 47%
1989 $1,360 3548 $811 388 $622 $1,348 46.2%
1990 $1.397 3606 $791 $123 3627 $1,255 48.4%
1891 31,452 $659 3792 $137 $601 $1,256 47.8%
1992 $1,575 $718 $858 $151 $635 $1,342 47.3%
1993 $1.600 $684 $908 3168 $672 $1.411 47.7%
Sources:
. Solartic, Tochrical, nd Wnkatriad
Ouerere: and 32317 (o -, oL v oy,
11010 8 1080, TSUS 548,
1878 lsun for 1977 ke, ic.). pe
(1978-1083)
Nota: TS 701310, 19781088
$1,600 ]
$1,400
$1,200
$1,000
$800
$600 —
$400 —
$200 —
$0
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TABLE 4

Employment in the Pressed and Blown Glass Industry

SIC 3229
1978 -1994

60
50
40

AL

30 Emplovees

1978 59.0

1979 579

1980 548

1981 53.8

1982 45.8

1983 47.4

1984 445

» 1985 432

1986 423

1987 425

1988 441

1989 442

1990 428

1991 415

10 1992 454

1993 432

1984 426
o]

1978 1979 1980 1981 1082 1983 1984 1085 1986 1987 1988 19869 1990 1991 1992 1993 1994

Source: Empicyment, Hours, and Eamings, U.S. 1908-1990, Vol. 1; US Dep't of Labor at 20, March 1991
‘Supplement to Employment and Eamings; at pp 119-121; July 1991; Data for 1992, 1993 from March
93 and 84 EHRE respectively. Data for 1934 compiled from March, June, August, October,
December 1994, and February 1995 EH&E.
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Notwithstanding the extended period for phaseout of U.S. tariffs on imports from
Mexico, Mexico's glassware exports to the U.S. jumped by 53% in 1994, the first year of
NAFTA's implementation.

U.S. IMPORTS OF GLASS & GLASSWARE ARTICLES FROM MEXICO
1990-1994
FAS Value in Dollars; Quantity in No. of Units

Percent Change
Quantity EAS Valug Unit Value Quantity FAS Value

1990 49,740,480 $ 18,771,056 § 0.38

1991 49,831,442 § 18672454 % 0.37 0.18% -0.53% 1990-1991

1982 48,694,997 $ 21,671,925 $ 0.45 -2.28% 16.06% 1991-1992

1993 47,243,342 $ 24230431 $ 0.51 -5.02% 29.08% Cumulative 1990-93
1994 72,439,901 $ 27,504,215 $ 0.38 53.33% 13.51% 1993-1994

Source: U.S. Department of Commerce, Bureau of Census, Imports for C jon for
under HTS 7013, excluding glass ceramics

The relatively-high tariffs on glassware have not been sufficient otherwise to prevent
annual increases in imports. Tariffs have been eroded piecemeal, moreover, through the various
free trade agreements, through unilateral tariff elimination under the Caribbean Basin Fconomic
Recovery Act and the Andean Trade Preference Act, through the Uruguay Round cuts of the
higher, more-import-sensitive glassware tariffs, and through those GSP petitions that have been
granted.

The adverse industry trends are expected to continue as tariffs are further liberatized
through the phase-in of the NAFTA and as Uruguay Round cuts are phased in.

For the foregoing reasons, Libbey asks that Chile's accession be accompanied by the
same phaseout period for U.S. tariffs on HTS 7013 glassware as applied to those imports from
Mexico.

Although presently there are few imports of glassware from Chile, statistics of past
imports demonstrate that Chile certainly has the ability to produce for exportation to the United
States. It could renew and expand that production to take advantage of a preferential tariff
position. Moreover, the world's major glassware producers are international entities that can add
capacity in Chile relatively easily to take advantage of preferential tariff rates. In light of the
industry's high degree of import sensitivity, as well as its price sensitivity, the extended phaseout
of U.S. tariffs on imports from Chile is warranted.

Libbey prefers at this time to make clear that its priority is retention of the U.S. tariffs
over the maximum period possible. Accordingly, it makes no specific proposal concerning
priorities or the time frame over which Chilean glassware tariffs should be eliminated.

Respectfully submitted,

STEWART AND STEWART
Special Counsel for Libbey Inc.

2 AL

Terence P. Stewart
Charles A. St. Charles
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U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, D.C.

HEARING ON THE ACCESSION OF CHILE TO THE NAFTA

June 21, 1995

International trade counsel at Manatt, Phelps & Phillips represent a broad spectrum of
companies doing business under the NAFTA throughout Mexico and the United States, and we
are pleased to submit this statement in strong support of NAFTA’s Chapter 19 dispute settlement
system, and its extension to trade agreements providing for Chile’s accession to the NAFTA.

Introduction

Chapter 19 of the North American Free Trade Agreement ("NAFTA"), like its precursor
Chapter 19 of the U.S.-Canada Free Trade Agreement ("USCFTA"), has created a valuable and
eminently workable multinational dispute settlement system that has productively resolved a
multitude of antidumping ("AD") and countervailing duty ("CVD") appeals since its creation.
Under the NAFTA Chapter 19 dispute settlement process, AD and CVD determinations by the
governments of the NAFTA countries are appealable to carefully selected panels of individuals
appointed for their knowledge of international trade law and their judicial temperaments.

U.S. Trade Ambassador Mickey Kantor recently stated that the U.S. will agree to make
only those changes to the NAFTA that are necessary to accommodate Chile’s successful
accession to the agreement. Similarly, Deputy U.S. Trade Representative Charlene Barshefsky
has expressed her strong support for extending the existing NAFTA dispute settlement system
to Chile, As Ambassador Barshefsky has described it, "Chile’s joining the NAFTA is an
accession to the NAFTA, and the NAFTA is the NAFTA," meaning Chile’s accession is not an
opportunity to rewrite NAFTA’s provisions.

Chapter 19 is the product of a lengthy and contemplative debate which resulted in the
establishment of a permanent dispute settlement system that has become known for its consistent
record of successful dispute resolution. Those who argue that the Chapter 19 dispute settlement
system began as merely a "temporary” measure under the USCFTA fail to recognize that its
now-permanent status is a direct reflection of its recognized success.

Not unpredictably, parties who have failed to prevail in disputes before the Chapter 19
panels are now among the system’s most vocal critics -- and they seek to prohibit the extension
of the Chapter 19 dispute settlement system to additional trade agreements. Unfortunately, those
who have lost cases before the panels are critical of the system for reasons totally unrelated to
the actual workings of the Chapter 19 dispute settlement process. Consequently, their
complaints are accurately dismissed as little more than “sour grapes.”

The Chapter 19 dispute settiement process is not, as critics have alleged, a confusing "ad
hoc" initiative comprised of individuals with uncertain motives or little background in the subject
area. Instead, review panels established under Chapter 19, by law, must consist of
knowledgeable experts in the trade field and judges or former judges "to the fullest extent
practicable.” The binational panels established under Chapter 19 must consist of five individuals
drawn from a roster established by the three countries. Pursuant to NAFTA Annex 1901.2,
candidates to be panelists must be "of good character, high standing and repute, and shall be
chosen strictly on the basis of objectivity, reliability, sound judgment and general familiarity
with international trade law.” Furthermore, a majority of the members of each panel must be
lawyers in good standing, and the chair of each panel must be a lawyer elected by the other
panelists.
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In addition, the Chapter 19 appellate body under the NAFTA, known as the
Extraordinary Challenge Committee ("ECC"), must be comprised of three members -- all of
whom must be judges or former judges. The preference for judges on the NAFTA Chapter 19
panels and the ECC was added to the NAFTA at the request of the United States precisely to
ensure the presence of individuals who would exhibit impartiality, objectivity, the ideal judicial
temperament and experience in applying a proper standard of review.

The NAFTA Code of Conduct

The NAFTA Chapter 19 dispute settlement process was implemented based on
commitments that panels reviewing U.S. agency determinations would be bound by U.S. law
and its governing standard of review, and that there would be strict and fully-enforced conflict-
of-interest rules applied to panelists. These commitments have been met in their entirety in the
NAFTA Chapter 19 dispute settlement process.

NAFTA Chapter 19 panelists are fully accountable for their actions, and proper
safeguards to ensure their impartiality were implemented with the NAFTA. NAFTA Panel Rule
43 makes it clear that not only Chapter 19 panelists and committee members but also their
assistants are subject to the NAFTA Code of Conduct, which was established pursuant to
NAFTA Article 1909. Members of the NAFTA ECC and their assistants are also subject to the
NAFTA Code of Conduct.

The NAFTA Code of Conduct was designed to ensure the integrity and impartiality of
Chapter 19 proceedings, and it does so very well. See 59 Fed. Reg. 8720 (February 23, 1994).
The main provisions of the Code require that each member of a Chapter 19 panel avoid
impropriety and the appearance of impropriety and observe high standards of conduct "so that
the integrity and impartiality of the dispute settlement process is preserved.” Panelists must
avoid entering into relationships or acquiring any financial interest which would affect their
impartiality or that would create an "appearance of impropriety or an apprehension of bias.”
In addition, panelists are prohibited from representing a participant in an administrative
proceeding, a domestic court proceeding, or another Chapter 19 panel proceeding involving the
same goods.

Specifically in order to avoid conflicts of interest, panelists must disclose, in writing --
both before and after they have read the complaint in a Chapter 19 proceeding -- any interest,
relationship or matter that could affect their independence or impartiality, or create an
appearance of impropriety or bias. Panelists have a continuing obligation throughout the panel
proceeding to disclose interests, relationships and matters "that may bear on the integrity or
impartiality of the dispute settlement process.”

Strong safeguards to resolve conflicts were included in the NAFTA dispute settlement
process. For example, the NAFTA provides that if a party involved in a dispute under Chapter
19 believes that a panelist has violated the NAFTA Chapter 19 Code of Conduct, the parties to
the dispute must consult. If, upon consultation, the disputing parties agree that a violation has
occurred, the offending panelist must be removed and a new panelist selected. It is clear that
safeguards do exist to preserve impartial, objective, and unbiased decisionmaking by panelists
and committee members under the NAFTA Chapter 19 dispute settlement process.

In addition, the appellate extraordinary challenge process itself was derived specifically
to provide oversight and act as a "check” on Chapter 19 panels. Pursuant to NAFTA Article
1904(13), the ECC may review the actions of panels for conflict of interest on the part of
panelists, for failure to follow appropriate procedures, or for exceeding their authority by failing
to apply the correct standard of review. The NAFTA sought to reduce the degree to which the
ECC could be influenced by politics by requiring that all ECC members be judges or former
judges.

Congress, in instituting the Chapter 19 dispute settlement system, sought to be consistent
with constitutional due process protections. As a result, the Chapter 19 process preserves the
essential requirements of notice and fairness in conformity with proper constitutional standards,
and the standards of review employed by the panels reflect those applied in U.S. law. For
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example, all parties who otherwise would have standing to appear in a domestic judicial review
proceeding also have the right to appear and be represented by counsel before the NAFTA panel
under Article 1904(13). In addition, binational panels must adhere to the standard of review
prescribed by the NAFTA, which specifically states at Article 1904(3) that "the panel shall apply
the standard set out in Annex 1911 and the general legal principles that a court of the importing
Party otherwise would apply to a review of a determination of the competent investigating
authority," meaning the general legal principles applied by the U.S. Court of International Trade
(CIT).

Despite attacks on the constitutionality of the Chapter 19 dispute settlement process,
previous challenges to the constitutionality of binational review have been dismissed. Seg, ¢.g.,
National Council for Industrial Defense v, United States, 827 F. Supp. 794 (D.D.C. 1993).

Further, although some have alleged the NAFTA panel process could encourage frivolous
challenges, this is a false allegation. The legislative history of the law makes it clear that
procedural safeguards were included in the NAFTA panel process specifically to prevent
frivolous or unwarranted challenges to the panel review system. In particular, the law provides
procedures regulating the bringing of challenges and includes specific provisions for awarding
to a party fees and costs incurred in prevailing against a constitutional challenge.

A handful of critics has alleged that the NAFTA dispute settlement system is not needed
and need not be extended to additional trade agreements, because the WTO also provides for
dispute settlement. The two processes, however, are not synonymous, and the WTO process
cannot be a substitute for the Chapter 19 process. The NAFTA panel process has it own
specific procedural and substantive requirements and safeguards, as described above. The WTO
addresses issues arising under the GATT/WTO; the NAFTA dispute settlement system
essentially replaces judicial review of agency application of domestic law. In addition, the
NAFTA dispute settlement process applies uniquely to those nations that accede to the NAFTA.,
Their goals, special needs and their unique trading relationships require that the Chapter 19
dispute settlement system be preserved for them, without foreclosing their opportunity to take
issues falling under the GATT/WTO before that body. A multiplicity of optional fora for proper
dispute resolution is not necessarily duplicative, and it is not disadvantageous for the U.S. or
its trading partners to have recourse to several avenues of dispute resolution.

The NAFTA dispute settlement process (and its predecessor under the CFTA) have
worked extremely well and been valuable mechanisms by which many U.S. and foreign interests
have sought binding dispute resolution. For this reason and those described above, the Chapter
19 dispute resolution process should be extended to additional nations acceding to the NAFTA,
including Chile.

To this end, Congress should direct the Administration to negotiate the inclusion of the
NAFTA Chapter 19 dispute settlement system in any upcoming trade agreements concerning
accession to the NAFTA. 1t is especially important that the Chapter 19 dispute settlement
system be extended to the proposed trade agreement permitting Chile to accede to the NAFTA,
because what is done with Chile -~ the first nation to accede to the NAFTA -- will set a
precedent for additional nations which accede to the agreement thereafter. It is therefore
especially important that the Chapter 19 system be extended at this time, so that it may serve
as a model for future trade agreements.

Conclusion

U.S. trade officials responsible for negotiating the accession of additional nations to the
NAFTA have explicitly stated that Chile’s accession represents a desire on the part of the United
States to use NAFTA standards as the basis on which hemispheric integration should proceed.
This view is mirrored by trade officials of our trading partners, who have also pledged strong
support for the extension of the Chapter 19 dispute settlement system to trade agreements
permitting the accession of Chile and other nations to the NAFTA. For these reasons, we
strongly support the Chapter 19 dispute settlement process and its extension under the NAFTA.
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SUPPLEMENTAL SHEET ACCOMPANYING
WRITTEN STATEMENT BEFORE THE
HOUSE WAYS AND MEANS TRADE SUBCOMMITTEE
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HEARING ON
THE ACCESSION OF CHILE TO THE NAFTA

June 21, 1995

STATEMENT IN SUPPORT OF EXTENDING THE NAFTA
CHAPTER 19 DISPUTE SETTLEMENT PROCESS TO TRADE
AGREEMENTS PROVIDING
FOR THE ACCESSION OF CHILE TO THE NAFTA

The accession of countries to the NAFTA is not an opportunity to rewrite its provisions
or eliminate the Chapter 19 dispute settlement process. The NAFTA dispute settlement
process has evolved into a permanent and valuable mechanism by which to resolve fairly
disputes among parties to the NAFTA.

The Chapter 19 dispute settlement process is not an "ad hoc" initiative; its panels consist
of carefully selected individuals, who are chosen on the basis of their objectivity, their
good character and their knowledge of trade matters.

Panelists involved in the Chapter 19 dispute settlement process are fully accountable for
their actions, and proper safeguards have been included in the process to ensure their
impartiality. Panelists are accountable and subject to the NAFTA Code of Conduct.

The Chapter 19 dispute settlement process was derived to be consistent with
constitutional due process protections, including the essential requirements of notice and
fairness. In addition, the standard of review prescribed by the NAFTA reflects the
general legal principles that a court of the importing country would otherwise apply to
a similar review.

The NAFTA dispute settlement process has worked extremely well and has been an
extremely valuable forum by which many U.S. and foreign companies and their
employees have sought successful binding dispute resolution. For all of these reasons,
the Chapter 19 dispute settlement process should be extended to any trade agreement
permitting the accession of Chile to the NAFTA.

Submitted by and on behalf of:

Irwin P. Altschuler, Esq.
International Trade Counsel
Manatt, Phelps & Phillips
1501 M Street, N.W.
Washington, D.C. 20005
(202) 463-4320
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STATEMENT OF MATTEL, INC., REGARDING
CHILE’S PROSPECTIVE ENTRY INTO THE
NORTH AMERICAN FREE TRADE AGREEMENT

July 13, 1995

This statement is submitted on behalf of Mattel, Inc. in response to the
House Ways & Means Committee’s request for comment regarding the proposed
accession of Chile to the North American Free Trade Agreement (NAFTA).
Mattel wishes to express its strong support for Chile’s inclusion in the NAFTA.
Mattel believes Chile’s NAFTA accession to be important in its own right, and
also as a precedent to be followed by other Latin American countries.

Mattel is the world’s largest toy company, with 1994 sales of $3.4 billion in
over 140 countries. Headquartered in El Segundo, California, Matte! maintains
manufacturing facilities in China, Malaysia, Indonesia, Mexico, Italy, the United
Kingdom, as well as in the United States. The company employs 6,430 U.S.
workers and nearly 22,000 employees in its facilities around the globe.

Mattel has subsidiaries conducting marketing and other services in 35
countries, which in Latin America include Chile as well as Mexico, Argentina,
Brazil and Venezuela. Mattel Chile, a wholly-owned Mattel subsidiary based in
Santiago, manages the company’s sales and distribution operations throughout
Chile.

Chile 1s an important market for Mattel toys, accounting for over $10
million in sales in 1994. This represented over one quarter of Matte!’s toy sales in
all of Latin America for the year, even though only one of every 13 children in
Latin America lives in Chile.

Over the longer term, however, Mattel sees equally promising markets for
toys in other Latin American countries and, for that reason, is supportive of the
Administration’s long-range vision for the Free Trade Area of the Americas
(FTAA) as well as the near-term goal of Chile’s accession to the NAFTA.
According to UNICEEF, there were 114 million children living in Latin America
and the Caribbean in 1993, nearly triple the 40 million children living in the
United States.

Actions Requested

Mattel requests the immediate elimination of Chile’s 11 percent ad valorem
rates of duty on all toys and related categories as identified in the following
section. The immediate elimination of these duties is required for reasons of
reciprocity since, effective January 1, 1995, the United States completely
eliminated its most-favored-nation (MFN) duties on all toys. This was done as
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part of the zero-for-zero deal on toys struck as part of the Uruguay Round of
multilateral trade negotiations.

Except for Korea, however, no developing countries participated in the
zero-for-zero arrangement on toys. As a resul, it is critical that the United States
redress this imbalance by insisting, inter alia, that all new members of the
NAFTA, or other free trade agreements to which the United States is a party,
commit to the immediate elimination of their tariffs on toys and in other zero-tariff
sectors.

In addition, Mattel requests that Congress urge U.S. negotiators to ensure
that Chile’s NAFTA accession protocol precludes the country from raising any
non-tariff barriers to imports of toys and toy-related products, although no such
barriers are known to exist today. In particular, Mattel urges that the accession
protocol be tightened to ensure that the Chilean government does not establish
new standards or certification requirements on toys that could serve as significant
non-tariff barriers to the Chilean market.

Mattel views these standards/certification concerns as more than
hypothetical given the company’s experiences in Mexico. Following the
implementation of the NAFTA agreement, the Mexican government announced
that it would require certain toys to be tested and certified by government-
approved laboratories before importation. Such certifications are not required in
the United States or most other countries and do not advance the cause of
consumer safety. Mexico’s new certification requirements, which have not yet
taken effect, are made worse by the fact that the only laboratories approved by the
Mexican government are located in Mexico.

HTS Subheadings of Interest

Mattel supports the immediate elimination of Chile’s duties on all toys and
toy-related products. These articles are classified primarily under chapter 95 of
the Harmonized System (HS), but also under certain headings elsewhere as shown
below:

Traditional toy categories:

9501 .-- (all) Wheeled toys

9502.-- (all) Dolls

9503.-- (all) Other toys

9504.40 Playing cards

9504.90 Games

9505.90 Festive, carnival or entertainment articles

9506.-- (all) Sports and exercise equipment
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Other toy-related categories of interest:

4202.22
4202.92
8513.10
851991
852031
8543.80
9608.20
9608.99
9610.00

Plastic handbags

Other travel or sports bags

Flashlights

Cassette players

Cassette recorders

Other machines and apparatus
Felt-tipped pens and markers

Other pens and pen parts

Slates and boards for writing or drawing

Conclusion

Mattel requests that Congress urge the Administration to seek the
immediate elimination of Chile’s tariffs on the toys and toy-related products of
concern. This action will promote the competitiveness of Mattel in the Chilean
market by reducing the costs of our NAFTA-originating toys manufactured in
Mexico and in the United States. It is also hoped that a commitment by Chile to
eliminate its tariffs on toys immediately upon the country’s accession to the
NAFTA will serve as an important precedent to be followed by subsequent

accession candidates.

Respectfully submitted,

S 470 e

Thomas F. St. Maxens

ST MAXENS & COMPANY
1140 Connecticut Ave,, NW
Washington, DC 20036
202/833-4466

On behalf of -

Mattel, Inc.
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July 13, 1995

Philip D. Moseley

Chief of Staff

Committee on Ways and Means

U.S. House of Representatives
1102 Longworth House Office Building
Washington, D.C. 20515

Dear Mr. Moseley:

Re:  Chile's Accession to the Nosth American Free Trade Agreement - Written Comments
of Novus Intemational, Inc.

These comments are filed on behalf of Novus International, Inc. in connection with the hearing
of the Ways and Means Committee, International Trade Subcommittee, on Chile's accession to the
NAFTA, held June 21, 1995.

Novus asks that, in negotiating Chile's accession to the NAFTA, the United States secure
immediate elimination of Chile's tariffs on the two products Novus exports from the United States to
Chile: (1) D,L-hydroxy analog of D.L-methionine and (2) Ethoxyquin. Nowvus is a manufacturer of
D,L-hydoxy analog of D,L-methionine, and the exclusive distributor of ethoxyquin manufactured by
Monsanto Company.

D,L-HYDROXY ANALOG OF D,L-METHIONINE

D.L-hydroxy analog of D.L-methionine (2-hydroxy-4-(methyithio) butanoic acid) is a source of
L-methionine, an amino acid essential in the nutrition of microorganisms, plants and animals.
L-methionine is utilized inside cells to construct new protein. The “D" and "L" in "D,L-hydroxy analog
of D,L-methionine” mean dextro and levo, Latin terms for left and right, referring to the geometric
configuration of the molecule. Once ingested, animals metabolize D,L-hydroxy analog of
D,L-methionine to reorient the D-oriented molecules into L-oriented molecules and to convert the
hydroxy-analog group in the molecule into an amino group. Thus, the molecule becomes L-methionine
within the animal.

Novus markets D,L-hydroxy analog of D,L-methionine as an animal feed additive in liquid
form and as a calcium salt. The chemical name for the substance in liquid form is
"2-hydroxy-4-(methio)butanoic acid”, and the chemical name for its calcium salt is
*2-hydroxy-4-(methio) butanoic acid calcium salt." The registered trade names of Novus' product are
"Alimet” (liquid form) and "MHA" (calcium salt).

D,L-Methionine is classified under item 2930.90.70 of the Harmonized Tariff Schedule of
the United States, under item 2930.90.0021 & 29 of the Schedule of Canada, under item
2930.90.54 of the Schedule of Mexico and under item 2930.90 of the Schedule of Chile.

MFN Tariff Rates

Bound Rates Applied Rate
Pre-Uruguay | Post Uruguay
Round Round Imp! ion 1995
Canada............. 12.5% 6.5% 2004 11.9%
United States.... 3.7% Free Immediate Free
Mexico............. 50.0% 35.0% n.a. Free
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Comments of Novus International, Inc.
July 13, 1995

Tariff Rate
United States. Free
Canada Free
Mexico Free
Imports from Tariff Rate
Uhited States. 11.0% plus 18% VAT
Canada... 11.0% plus 18% VAT
Mexico... 2.5% to be phased out in 1996
under Chile-Mexico Economic
Cooperation Agreement

ETHOXYQUIN

Ethoxyquin (1,2-dihydro-6-ethoxy-2,2,4-trimethylquinoline) is an anti-oxidant agent that
scavenges oxygen and other chemical free-radicals. In susceptible feed ingredients, particularly fatty
compounds, free radicals, if unchecked, cause free rancidity and significant loss of nutrient quality and,
in some instances, spontaneous heating and ignition. Hence, the addition of ethoxyquin to such
ingredients:

e prevents oxidative rancidity so the energy value in fats and animal protein meals is
maintained and rancid odors do not develop;

e protects vitamins A and E and xanthophyll (a pigment precursor) from destruction during
feed mixing and storage;

o prevents oxidative loss of fat-soluble vitamins and pigments even through the digestive
process; and

o improves fishmeal quality by suppression of self-heating and ignition.

The chemical name for ethoxyquin is 1,2-dihydro-6-ethoxy-2, 2,4-trimethylquinoline. Novus
sells it in the United States and abroad under the registered trade name Santoqum The Chilean
market uses ethoxyquin as an additive to stabilize and preserve fi l, a primary ingredient in
feedstuffs for animals and fertilizers. Stabilization is necessary to check fishmeal's spontaneous heating
and combustion properties. U.S. Coast Guard regulations, for instance, describe certain fishmeal or
scrap products as hazardous cargo because of those properties, which must be checked by addition of
ethoxyquin prior to transport on cargo vessels or barges. 49 CF.R. 148.01-7, 148.04-9. Thus,
fishmeal shipped to the United States from Chile would, under U.S. law, have to be treated with
ethoxyquin. In light of the spontaneous and combustion properties of fishmeal, such treatment would
be necessary for exports from Chile to other countries as well, even if not required by law.

Ethoxyquin is classified under item 2933.40.10 of the Harmonized Tariff Schedule of the
United States, under item 2933.40.00 of the Schedute of Canada, under item 2933.40.05 of the
Schedule of Mexico and under item 2933.40.90 of the Schedule of Chile.

MEFN Tariff Rates
Bound Rates Applied Rate
Pre-Uruguay | Post Uruguay
Round Round Impl ation 1995
Canada............ 12.5% 6.5% 2004 11.9%
United States.... 10.0% 6.5% Immediate 9.3%
Mexico............. 50.0% 35.0% n.a. 15.0%
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Country T ' Tariff Rate

United States.............oovneeiienns Free
Canada.........cooocoeeevrienreenire e 6.4% in 1995 on imports from
Mexico; second of ten annual cuts
from 8.0%,
Free on imports from the U.S.
MEXICO.....comiiiriicrccrcienrc s 12.0% in 1995; second of ten

annual cuts from 15%

Imports from Tariff Rate
United States... 11.0% plus 18% VAT
11.0% plus 18% VAT
MEXICO.....oocverceiriesrc e 2.5% to be phased out in 1996
under Chile-Mexico Economic
Cooperation Agreement

REQUESTS

Chile is an important export market for both D,L-hydroxy analog of D,L-methionine and
ethoxyquin. Prices for the products in Chile have been depressed, however, as other distributors have
increased sales of the same or competing substances and dropped prices. Novus' ability to compete
will be enhanced in the Chilean market when Chile's eleven percent tanff is eliminated. As shown on
the table herein summarizing tariff rates on the two products, the Chilean tariff on imports of the two
substances will be eliminated effective 1996, Nowvus asks that the United States insist that it receive the
same treatment accorded Mexico (i.¢., a tariff rate of zero) upon Chile's accession. In that regard, it is
important to note that Chile does not produce either substance.

CONCLUSION

In sum, immediate elimination of Chile's tariffs at the effective date of Chile's accession to
NAFTA will be beneficial to Novus and Monsanto and their workers, will cause parity between the
Chilean rate applied to imports from the United States and the rate that already will be applied to those
imports from Mexico effective 1996 (a rate of zero percent). As Chile has no production of the
substances, the Chilean government would not be expected to oppose immediate elimination of the
tariff.

Respectfully submitted,

2L

Terence P. Stewart

Charles A. St. Charles
STEWART and STEWART
2100 M Street, N'W.
Washington, D.C. 20037

Special Counsel to
NOVUS International, Inc.
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W

PPG Industries, Inc.
One PPG Place Pittsburgh, Pennsylvania 15272 USA Telephone (412) 434-2788

John C. Reichenbach, Jr.
Director

Government A ffairs

7 North West

June 19, 1995

Mr. Phillip D. Moseley, Chief of Staff
Committee on Ways and Means

United States House of Representatives
1102 Longworth House Office Building
Washington, D.C. 20515

Re: Written Statement of PPG Industries, Inc. Pursuant to the Subcommittee on Trade
June 21, 1995 Hearing on Accession of Chile to the North American Free Trade
Agreement

PPG Industries is pleased to offer several comments on the prospect of Chile’s accession to
the NAFTA. There are three matters of significant concern to us as the negotiations begin.

First, we believe the United States should insist on tariff parity with Chile, whether at zero/zero
or otherwise. It is our understanding that for all or virtually all of the products of interest to
PPG, the Chilean tariff is 11% ad valorem, whereas U.S. duties on most commodities average
much less. Generally, we support a zero/zero approach with Chile across the board, with equal
phase-out periods for both countries, but if that is not possible then tariff parity over the same
period of time should be the minimum objective. This position builds upon the fundamental
accomplishments of the original NAFTA negotiations, which were intended to be taken as a
basis for further improvements in subsequent trade agreements.

Second, in acceding to the NAFTA, Chile must be required to sign the appropriate subsidies
and anti-dumping codes as a precursor to membership. Care should also be taken to provide
for expedited remediation in the event of sudden, major import surges which impact the United
States marketplace.

Finally, the United States must maintain, in the course of Chile’s accession, the rules of origin
contained in the existing NAFTA agreement. This is viewed as a critical element of the
negotiations, and a potential "deal-breaker” if not accomplished. Failure to retain the current

NAFTA language regarding rules of origin would undoubtedly result in a major dilution of
support for the Agreement.

We appreciate the opportunity to comment on this issue, and will be pleased to respond to any

questions or information needs the Subcommittee might have.

Respectfully submitted,

'
<: é W s
C 1. C. Reichenbach, Jr.

Telex 199107 « Cable Address: GLASPIT » Pittsburgh, Pennsylvania US.A. » Facsimile (412) 434-2545
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STATEMENT OF RUBBER AND PLASTIC
FOOTWEAR MANUFACTURERS ASSOCIATION

The Rubber and Plastic Footwear Manufactirers Association
(RPFMA) is the spokesman for manufacturers of most of the
waterproof footwear, rubber soled fabric-upper footwear and
slippers produced in this country. The names and addresses of
the Association’s members appear on Appendix I.

The domestic rubber footwear industry is concerned about the
advisapbility of further free trade agreements in this hemisphere
or elsewhere until there is a better opportunity to assess the
impact of NAFTA and the effect of the agreements reached in the
Uruguay Round. In expressing this concern, it should be noted
that this industry supported the outcome of the Uruguay Round,
inasmuch as that multilateral market access agreement provided
that there would be no tariff cuts on the most import-sensitive
products of this industry. Unfortunately, the rules of
engagement in bilateral free trade negotiations do not allow for
such exceptions.

The rubber footwear industry is labor-intensive, import-
sensitive and high-duty. In 1984, imports of fabric-upper,
rubber-soled footwear took approximately 86% of our domestic
market, and imports of protective footwear took approximately
41%. Labor costs in this industry constitute in excess of 40% of
total costs. Duties range from 20% to approximately 65%.

Despite the relatively high duties on rubber footwear, there
were no tariff cuts in the Kennedy Round of multilateral trade
negotiations, there were virtually no cuts in the Tokyo Round
and, as we have pointed out above, there were no cuts in the
Uruguay Round on those rubber footwear items essential to the
industry’s survival.

All rubber footwear items have been exempted from duty-free
treatment under the GSP program.

The free trade agreements with both Canada and Israel
provided this industry the maximum ten year phaseout for its
tariffs.

In the recently concluded NAFTA negotiations, virtually all
of the products of this industry were granted a fifteen year
phaseout. It is our understanding that such treatment was
accorded to less than one half of 1% of all industrial products
of this country.

As for Chile, that country has a significant footwear
industry whose 1994 production approximated 29 million pair.
According to the best information we have been able to obtain,
roughly 42% of that production was rubber and canvas footwear.
And while Chile’s 1994 footwear exports to the United States
totaled only 430,000 pair, a phasing out of the United States
industry’s tariffs would provide an enormous incentive for a
dramatic escalation of Chile’s exports to this country. Such an
escalation is what occurred when the 1990 CBI legislation
eliminated duties on footwear exported from the Caribbean to the
United States; exports of fabric-upper, rubber soled footwear
from that area skyrocketed from 200,000 pair in 1990 to 9,000,000
pair in 1994.

We have been advised that the average monthly earnings of
Chilean footwear production workers is about $300. This is no
more than 25% of the average earned by American rubber footwear
workers, Because of the existing capacity in Chile and the
relative ease of increasing that capacity, the retention of our
existing duty structure is all that prevents Chile from becoming
a much more significant competitor in our marketplace.

It is true that any elimination of duties and non-tariff
barriers by Chile may be of value to the export potential of some
United States manufacturers, but any such value pales into
insignificance when compared to the threat to the continued
survival of many manufacturers posed by a free trade agreement
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with one more country whose wage standards are so far below our
own.

We have urged a re-examination of the rules governing free
trade agreements, so that an exception from tariff phaseouts can
be made for such import-sensitive industries as rubber footwear.
If such a change is not to take place, we urge that authority for
negotiations with Chile be conditioned on a requirement that
tariff phaseouts for truly import-sensitive industries should
cover at least as long a time period as the fifteen years
accorded in NAFTA.
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APPENDIX I

RUBBER AND PLASTIC FOOTWEAR MANUFACTURERS ASSOCIATION

{June,

American Steel Toe Co.
P.O. Box 959
S. Lynntield, MA 01940-~0959

Converse, Inc.
One Fordham Road
North Reading, MA 01864

Draper Knitting Co.,
28 Draper Lane
Canton, MA 02134

Inc.

Frank C. Meyer Co.
585 South Union Street
Lawrence, MA 01843

Genfoot, Inc.

554 Montee De Liesse
Montreal, Quebec PQH4 TiP1
Canada

Gitto Global Corp.

140 Leominster-Shirley Road
Gianna Park, P.0O. Box 318
Lunenburg, MA 01462

Hudson Machinery Worldwide
Hudson Industrial Park
P.O. Box 831

Haverhill, MA 02649

1995)

Kaufman Footwear Corp.
P.0O. Box 9005

410 King Street West
Kitchener, Ontario N2G 4J8
Canada
Kaumagraph, Inc.

P.O. Box 632

525 W. South Street
Kennett Square, PA 19348

LaCrosse Footwear, Inc.
P.O. Box 1328
LaCrosse, WI 54602~-1328

New Balance Athletic Shoe,
38 Everett Street
Allston, MA 02134

Norcross Footwear, Inc.
9300 Shelbyville Rd.
Suite 300

Louisville, KY 40222

S. Goldberg & Co.
20 East Broadway
Hackensack, NJ 07601-6892

Spartech Franklin
113 Passaic Avenue
Kearney, NJ 07032

Tingley Rubber Corporation
P.0. Box 100
S. Plainfield, NJ 07080

Inc.
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BEFORE THE
COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON TRADE

HEARING ON ACCESSION OF CHILE TO THE NORTH AMERICAN FREE TRADE
AGREEMENT

WRITTEN COMMENTS OF
TILE COUNCIL QOF AMERICA, INC.

Tile Council of America, Inc. ("Tile Council”), a trade association whose
twenty-one regular member companies, identified in Exhibit 1, manufacture over
70% of the ceramic tile produced in the United States, submits these written
comments in connection with the Trade Subcommittee’s hearings on the
negotiation of Chilean accession to the North American Free Trade Agreement
("NAFTA"). Ceramic tile is classified under HTS 6907 (unglazed ceramic tile) and
6908 (glazed ceramic tile).

L SUMMARY

Tile Council is not opposed to the accession of Chile to NAFTA provided
that: (1) ceramic tile from Chile is not provided tariff treatment more favorabie
than the 15 year “C+” staging already established for ceramic tile from Mexico; (2)
the current rule of origin in NAFTA applies to ceramic tile from Chile; (3) effective
steps are taken, before any tariff concession is made, to ensure that the rights, health
and safety of Chilean workers are subject to protections equivalent to those now in
force in the United States and Canada; and (4) effective steps are taken, before any
tariff concession is made, to ensure that Chilean manufacturers are subject to
environmental protection rules substantially equivalent to those now in force in
the United States and Canada.

I OVERVIEW OF THE AMERICAN CERAMIC TILE INDUSTRY

The American ceramic tile industry consists of about fifty manufacturers and
a large number of small "handicraft” tile makers, located throughout the United
States. See Exhibit 1. The industry employs approximately 10,000 workers.!

A.  Imports Dominate The American Market

Import penetration -- the ratio of foreign-made tile to American-made tile
sold in the United States — now exceeds 54 percent. Current market penetration is
approximately double the 26% market share held by imported tile in 1975. Part of
the reason for this rapid and substantial rise in the domination of our market is that
the domestic industry has been injured by predatory trade practices. Another factor
which has boosted import penetration is the fact that, even at current tariff levels,
American manufacturers are forced to operate at a higher cost because many of their
foreign competitors do not comply with the environmental, occupational health
and safety, and worker rights standards which apply in the United States. At current
tariff levels, foreign manufacturers sharply undercut the prices for American-made
ceramic tile.

Y ysITC Report, Inv. Nos. TA-503(a)-20 and 332-90, Pub. 2289 (June 1990) at Digest No. 6907.90.
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B. A History of Trade Depredation

Unfair practices by foreign governments and producers have sharply
undermined the American ceramic tile industry over the past 20-30 years.

. In Mexico, a combination of improper tax subsidies and
subsidized government loans led to the application of
countervailing duties on ceramic tile imported from that
country. Mexico, which was once the largest U.S. market for tile
exports, also imposed an embargo on U.S. ceramic tile during
much of the 1980s.

. Widespread dumping and falsification of U.S. customs invoices
by Japanese exporters gave Japan a virtual monopoly on the U.S.
market for glazed ceramic mosaic tile until the Government of
Japan, faced with imminent escape clause action by the U.S.
government, took remedial measures.

. British manufacturers conducted a campaign of dumping
ceramic tile in the American market. The Commission
condemned these practices and imposed dumping duties.

. The Government of the Philippines and its ceramic tile industry
instituted a program of dumping and illegal subsidization.

. The European Community also undercut the domestic market
by imposing a GSP tariff-rate quota on tile from Thailand. This
slashed Thai sales to Germany and other EC countries and led to
a commensurate increase of Thai exports of ceramic tile to the
United States.

Today, severe import restrictions imposed by numerous countries (including
Argentina, Brazil, Ecuador, Indonesia, Malaysia, The Philippines, Sri Lanka,
Thailand, Uruguay and Venezuela) effectively bar U.S. exports and divert third-
country ceramic tile exports to the United States.

C U.S. Recognition of Import Sensitivity

Prior Administrations and Congressional leaders have repeatedly recognized
the import sensitivity of the American ceramic tile industry.

L Ceramic tile was explicitly recognized as import sensitive in
NAFTA and was one of the few industries provided with 15-year
“C+” tariff staging.

. Since 1976, the USTR has repeatedly and consistently rejected
petitions from some two dozen foreign governments or
manufacturers seeking duty-free status for ceramic tile imports
under the GSP program. USTR’s recognition that the ceramic
tile industry is import sensitive led to the rejection of requests by
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seven countries, including Mexico, for GSP treatment of ceramic
tile in 1990. In 1986, such a finding was made explicit by former
GSP Subcommittee Chairman David P. Shark, who explained
that USTR had rejected an Argentine request for duty-free
treatment because of "the continuing import sensitivity of the
domestic ceramic tile industry.”

. The Economic Development Administration recognized that the
U.S. ceramic tile industry is import sensitive when it awarded an
"import-impacted industries” grant to Tile Council.

o Because the domestic ceramic tile industry is import sensitive,
ceramic tile was excepted from "formula" tariff reductions in
both the Kennedy Round and the Tokyo Round of GATT
negotiations.

. In 1961, the Tariff Commission found that the domestic tile
industry was the victim of unfair trade practices.

Congressional leaders also have repeatedly recognized the import-sensitivity
of the American ceramic tile industry.

. In 1991, 26 Senators and Representatives contacted Ambassador
Hills to reaffirm their 1990 opposition to reductions in current
U.S. tariffs on ceramic tile.

. In 1990, 63 Senators and Congressmen urged Ambassador Carla
Hills to reject requests for duty-free treatment of ceramic tile
under the GSP program and/or requests to reduce current U.S.
tariffs in the Uruguay Round of GATT negotiations.

. In 1986 seventeen Senators and Congressmen urged Ambassador
Clayton Yeutter to remove specialty mosaic tile (now classified as
HTS 6908.10.20) from GSP eligibility.

. In 1978, Senators Bentsen, Chiles, Eastland, Ford, Glenn, Helms,
Huddleston, Morgan, and Tower and Congressman Neal urged
Ambassador Robert S. Strauss to recognize the import-sensitivity
of ceramic tile in the Tokyo Round.

. When the Senate Committee on Finance drafted the Trade Act
of 1974, ceramic tile was discussed as a clear example of an
import-sensitive product which was to be excepted both from the
GSP program and the Tokyo Round. Senator 'Talmadge
emphasized this point to former Commission Chairman
Catherine Bedell in a 1975 letter.

1L U.S.-CHILE TRADE IN CERAMIC TILE

Chile, though not currently a major exporter of ceramic tile to the United
States, has not had any problem accessing the U.S. ceramic tile market. In the past
decade imports of ceramic tile from Chile have increased by over 1,000%, from
99,000 square feet in 1985 to 1.1 million square feet in 1994. It is clear that market
access is not a problem for Chilean ceramic tile exporters at current U.S. tariff levels.
Even with 15 year staging under NAFTA, Chile’s exports are almost certain to jump
again, just as Mexico’s exports of ceramic tile surged 15 percent in 1994, the first year
of NAFTA tariff reductions.

Additionally, once Chile is granted NAFTA tariff preferences, it will be
relatively easy for Chile to quickly add massive production capacity. State-of-the-art
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ceramic tile kilns of great capacity are readily available on the market, with
equipment imported primarily from Italy. These large capacity plants would have
minimum capacities of 2,500 square meters per day. Smaller plants also are easy to
construct and could come into operation very quickly.

Much of the ceramic tile imported from Chile is entered under HTS
classification 6908.90, glazed non-mosaic tile. However, due to the ease of supply-
side and demand-side substitution all HTS classifications of ceramic tile are
competitive and largely interchangeable in the marketplace. Production facilities
are readily converted from one size and type of tile to another. Tile in every HTS
classification is used as a floor and wall covering. Additional applications, such as
kitchen counters, are increasingly popular for all types of ceramic tile.

For these reasons, tariffs for all types of ceramic tile from Chile, as well as
ceramic tile from Mexico, should be staged down over a minimum 15 year period.

Iv. SPECIFIC OBJECTIVES

Tile Council submits that before U.S. tariffs are reduced, any free trade
agreement with Chile must achieve the following specific goals.

A.  Stage In Any Tariff Reductions Gradually

The import-sensitive nature of the U.S. ceramic tile industry requires
NAFTA tariff reductions to be staged in very gradually. Tile Council submits that
the minimum staging period for tariffs on ceramic tile from Chile should be 15
years, the period already established for ceramic tile from Mexico.

B. Maintain NAFTA Rules of Origin

Any free trade agreement with Chile must include a rule of origin that will
ensure that only ceramic tile fabricated in Chile is eligible for preferential tariff
treatment. Tile Council submits that the same rule of origin for ceramic tile
included in NAFTA should apply to Chile. The current rule requires that, in order
to qualify for national treatment, ceramic tile must be transformed in Chile from
one two-digit HTS classification to another. In pragmatic terms, the country of
origin is deemed to be the country where the tile body is manufactured. Such a rule
prevents manufacturers in third countries from shipping pre-fabricated tile bodies
to Chile for finishing/glazing and packing (which sometimes can add considerable
value to a product). Such two-country manufacturing processes already are used by
ceramic tile manufacturers even without tariff incentives. Therefore, a strict rule of
origin is essential to prevent abuse of US. tariff concessions by manufacturers
located outside North America.

C. Protect Worker Rights, Health and Safety

Working conditions in Chile are inferior to those in the United States,
particularly in the manufacturing industries. According to the “Country Reports on
Human Rights Practices for 1994,” the minimum monthly wage in Chile is about
$125. While it is to be expected that wages in less developed countries are lower
than those in the United States, a distinction must be drawn between competitive
low wages and wage rates that are depressed because the workers are not allowed to
organize or exercise basic rights. Any free trade agreement must guarantee Chilean
workers the same basic rights available to U.S. workers in fact as well as in theory.
Similarly, workplace safety and health protections must be guaranteed to Chilean
workers on the same basis that they are guaranteed to American workers. It is not
in the interest of either the United States or Chile to conclude a free trade agreement
that promotes the exploitation of Chilean employees.
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D. Protect the Environment

Environmental protection often is neglected in Chile, especially in the
manufacturing industries. The NAFTA negotiations failed to ensure the prompt
and certain harmonization of Mexican environmental laws with those of this
country. That mistake should not be repeated in any negotiations with Chile. As a
condition of accession, Chile should be required to raise its environmental
standards to a level comparable to those in this country. The United States should
not agree to lower its environmental standards. There should be a clear statement
of specifics and time tables from the outset and continued access to the U.S. market
should be conditioned on adherence by Chile to appropriate environmental
standards. As in the case of worker rights, health and safety concerns, a failure to
address the environmental issues in any NAFTA accession agreement will create a
powerful economic incentive for environmental abuse in Chile at the expense of
American jobs and prosperity.

V. CONCLUSION

In any accession of Chile to NAFTA, U.S. tariff treatment of ceramic tile from
Chile should be no more favorable than the 15 year “C+" staging already established
for ceramic tile from Mexico. The current rule of origin should be retained.
Effective guarantees of worker rights and environmental protection substantially
equivalent to U.S. and Canadian standards should be a pre-condition for any tariff
reduction.

Robert E. Daniels

Executive Director

TILE COUNCIL OF AMERICA,
INC.

P. O. Box 1787

Clemson, SC 29633-1878

(803) 646-8453

Dated: July 13, 1995
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Exhibit1

PROFILE QF U.S. CERAMIC TILE MANUFACTURING INDUSTRY

Numbers of Producers
Employees

1992 Shipments

PRINCIPAL U.S. MANUFA
(Tile Council Members Shown in Bold)

Name

American Olean Tile Co.

American Marazzi Tile, Inc.
B&W Tile Co., Inc.

The Claycraft Company

Ceramitex, Inc.

Color Tile, Inc.

Continental Clay Company
Crossville Ceramics
Dal-Tile Corporation
Design Technics

Dura Ceramics

Endicott Tile, Ltd.

Epro, Inc.

Firebird, Inc.

Florida Brick & Clay Co.

Florida Tile Industries, Inc.

1

951
10,000

$640,049.0002

Headquarters
Lansdale, PA

Sunnyvale, TX
Cardena, CA

Columbus, OH

Owossa, MI

Fort Worth, TX

Kittanning, PA
Crossville, TN
Dallas, TX
New York, NY
Sun Valley, CA
Fairbury, NE

Westerville, OH

Berkeley Heights, NJ

Plant City, FL

Lakeland, FL

Tiles, USITC Pub. 2504 (MM-2) (November 1992) at 3.

2

RERS

Plants
Lansdale, PA
Jackson, TN
Olean, NY
Lewisport, KY
Fayette, AL
Sunnyvale, TX
Gardena, CA

Columbus, OH
Sandusky, OH

Owossa, MI
Mineral Wells, TX

Fort Worth, TX
Melbourne, AR
Cleveland, MS
Kittanning, PA
Crossville, TN
Dallas, TX

New York, NY |
Sun Valley, CA
Fairbury, NE

Westerville, OH

Berkeley Heights, NJ

Plant City, FL

Lakeland, FL
Lawrenceberg, KY
Shannon, GA

Source: U.S. International Trade Commission, Industry and Trade Summary, Ceramic Floor and Wall

< U.S. Department of Commerce, Current Industrial Reports, Series M32-D (July 1993).
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Huntington/Pacific Ceramics, Inc.
IMAC - Integrated Mosaic & Ceramic
Corp.

Interceramic USA

K.P.T.Inc.

Kraftile Company

Laufen International, Inc.

London Tile Company

Lone Star Ceramics Company

Mannington Ceramic Tile

N

Marion Ceramics, Inc.

Metropolitan Ceramics (Division of
Metropolitan Industries, Inc.)

Monarch Tile, Inc.

Quarry Tile Company
Seneca Tiles, Inc.
Stonelight Tile Company
Stoneware Tile Company

Summitville Tiles, Inc.

Terra Designs, Inc.

Tilecera, Inc.

The Tileworks

U.S. Ceramic Tile Company
Universal Quarry Tile

Western Quarry Tile, Inc.
Westminster Ceramics Inc.
Whitacre-Greer Fireproofing Co.

Winburn Tile Manufacturing Co.
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Headquarters

Fort Worth, TX
Dickson, TN
Carrollton, TX
Bloomfield, IN
Fremont, CA
Tulsa, OK

New London, OH
Dallas, TX

Lexington, NC

Marion, SC

Canton, OH

Florence, AL

Spokane, WA
Attica, OH
San Jose, CA
Richmond, IN

Summitville, OH

Dover, NJ
Clarksville, TN
Des Moines, IA
East Sparta, OH
Adairsville, GA
Monrovia, CA
Bakersfield, CA
Alliance, OH

Little Rock, AR

Plants

Fort Worth, TX
Dickson, TN
Carrollton, TX
Bloomfield, IN
Fremont, CA
Tulsa, OK

New London, OH
Dallas, TX

Lexington, NC
Mt. Gilead, NC

Marion, SC
Canton, OH
Florence, AL
Marshall, TX
Spokane, WA
Attica, OH

San Jose, CA
Richmond, IN
Summitville, OH
Minerva, OH
Morganton, NC
Dover, NJ N
Clarksville, TN
Des Moines, IA
East Sparta, OH
Adairsville, GA
Monrovia, CA
Bakersfield, CA
Alliance, OH

Little Rock, AR
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Statement of
Toy Manufacturers of America, Inc.
On the Accession of Chile
To The
North American Free Trade Agreement

July 13, 1995

Summary

TMA enthusiastically supports Chile's accession to NAFTA. Chile has
pursued exemplary macroeconomic and trade and investment policies that have led
to an expansion of business opportunities for American firmsin Chile and that have
had an important, highly constructive demonstration effect for other emerging
countries in Latin America and around the world. It is entirely appropriate that
Chile be "irst in line” to have the opportunity to join the NAFTA.

Negotiations o bring Chile into the NAFTA are important not only because
they will establish the future conditions for U.S.-Chilé trade but also because they
will establish important precedents for all future negotiations with potential United
States’ FTA partners. TMA urges that one of the obligations that the United States
require Chile and all future FTA partners:assume is the immediate implementation
of zero tariffs in sectors -- ineluding toys -- in which the United States implemented
zero tariffs upon the entering into force of the Uruguay Round agreement. The
"zero-for-zere" tariff initiative of the Uruguay Round was one of the Round's most
important accomplishments: It is fitting that this important initiative be continued
in future U.S. trade liberalization efforts;: TMA recommends that Congress make
this a formal United States negotiating objective in writing "fast track" legislation.

The Toy Manufacturers of America, Inc. (TMA) is the association that
represents more than 260 U.S. manufacturers, exporters, and
importers of toys, games, dolls and festive articles that account for
approximately 85 percent of all toy sales in the United States. These
companies employ 42,000 American workers. Approximately 70
percent of these workers hold production jobs. The balance of toy
industry employment is found in product design and development,
production engineering and quality control, and marketing and
advertising. Toys today are a $50 billion global industry at the
wholesale level and America's toy companies are the leaders in
inventing, designing, producing, marketing, and selling toys around
the world.
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TMA enthusiastically supports Chile's accession to NAFTA.

The volume of trade between the United States and Chile in toys is
small. Last year, U.S. companies exported $19 million in toy products to
Chile while the United States imported less than $2 million in toys from
Chile. Logical economic and business considerations explain this low volume
of trade. Trade barriers are not responsible. It is therefore not reasonable to
expect that Chile's accession to NAFTA will trigger a dramatic increase in
trade in toys between our two countries. Having said that, however, the
elimination of Chile's 11 percent applied tariff on toys (and the elimination
as well of Chile's GATT-bound duty rate of 25 percent) would benefit
American toy producers and -- along with the increased attention that
accession to NAFTA will focus on Chile -- could encourage more of them to
consider marketing their products in Chile. That potential gain in business
is reason enough for TMA to support Chile's accession to NAFTA.

TMA also recognizes that the stakes in Chile's accession to NAFTA far
transcend trade in toys. No country in Latin America has a better record of
economic accomplishment than Chile over the past decade. In fact Chile's
performance -- the product of disciplined macroeconomic policies and an open
trade and investment regime -- is nothing short of outstanding. No country
in Latin America is better suited to be an FTA partner of the United States
than Chile. If the United States objective is -- as it should be -- to encourage
emerging countries in Latin America and around the world to embrace
disciplined, stable, growth-sustaining economic policies and to make an
unshakable commitment to open markets, TMA can think of no stronger
signal to send to them than to invite Chile to participate in NAFTA. Chile's
accession to NAFTA will send a clear signal to other emerging countries that
economic reforms, most importantly open trade and foreign investment
regimes, must be in place for them to be eligible to be considered FTA
partners of the United States. At the same time, accession to NAFTA will
give concrete and permanent support to Chile's return to democracy and its
embrace of free market economics, both important American interests.

Expanding NAFTA to include Chile will be an important first step in
building a free trade regime in the Western Hemisphere and encourage trade
liberalization in the Asia-Pacific region as well. The elimination of tariffs
and non-tariff distortions will enhance consumer welfare and create both
new wealth and more jobs. As leaders of the global toy industry, TMA
member companies, as well as American consumers, will benefit from this
process.

The conditions of Chile's accession to NAFTA will set important
precedents. Among them should be immediate implementation of the "zero
for zero” tariff initiative pioneered in the Uruguay Round.

Chile is, of course, only the first Latin American country to apply for
accession to NATFFTA. Others will follow as the Administration builds upon its plan
-- endorsed by Latin American leaders last December in the Summit of the
Americas Declaration -- to create a Free Trade Area of the Americas (FTAA) by the
year 2005. Chile also is a member of APEC, the Asian Pacific Economic Coopera-
tion forum, the focus of another major Administration free trade initiative that
leaders of the Asia-Pacific region intend to bring to fruition by the years 2010 and
2020. These dates -- the nearest one a decade away -- may appear far off in the
future but they will arrive quickly. Since the negotiations that will bring Chile into
NAFTA are just the start of a much larger and more ambitious trade negotiating
agenda, they hold importance that transcends the immediate stakes in bilateral
U.S-Chile trade. Negotiations with Chile must therefore be approached with the
strategic importance inherent in them.
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One of the many important accomplishments of the Uruguay Round of
multilateral trade negotiations was the successful U.S. "zero for zero” tariff
initiative. As a result of this initiative under which the major countries of Europe,
Japan, and Canada agreed to eliminate reciprocally their tariffs across a broad
range of industrial sectors -- some, as in the case of toys in the United States, on an
accelerated basis -- U.S. manufacturers will enjoy the same access to foreign
markets that U.S. competitors have enjoyed in selling into the United States.

That, of course, is the Administration's objective in advocating free trade in Latin
America through the FTAA and in the Asia-Pacific region via APEC.

In keeping with the spirit of the "zero for zero" initiative of the Uruguay
Round, countries seeking to accede to the NAFTA or join the United States as
partners in other free trade arrangements should be required to embrace the
commitment to eliminate immediately -- upon the entering into force of any free
trade arrangement -- tariffs in product sectors, such as toys, in which the United
States has eliminated tariffs pursuant to the "zero for zero" undertaking.
Lengthy staging of tariff reductions is inappropriate in these product sectors.

TMA specifically recommends that Congress establish this principle
as a formal U.S. negotiating objective in any legislation to extend the
President's access to "fast track” trade agreement approval procedures
and/or to authorize future trade negotiations.

David A. Miller

President

Toy Manufacturers of America, Inc.
200 Fifth Avenue

New York, New York 10010

TMA0159
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Comments of the U.S. Council for International Business on Accession of Chile to the
North American Agreement on Environmental Cooperation and the North American
Agreement on Labor Cooperation.

The United States Council strongly supports the Administration’s initiative to open
negotiations with Chile and our other NAFTA partners to permit the earliest possible
agreement on Chile’s accession to NAFTA. We indeed hope that Chile’s accession will be
just the first in a series which will eventually lead to the establishment of the Free Trade
Area of the Americas which the Summit of the Americas endorsed last December.

The U.S. Council also believes that, as other U.S. trade partners in the Americas
undertake conunitments to enter into free trade agreements with us, there shouid be a
concomitant expansion of programs for cooperation among our countries in a variety of
other matters of concern to all the countries involved. The U.S. Council has, for example,
endorsed the call in the "Agenda for the Americas" statement of September 21, developed
under the auspices of the Council of the Americas, that governments "require their trade
and other concerned ministers to meet annually and report back to the Summit leaders on
progress made toward the goals of regional integration and enhanced cooperation on
environmental, labor and other policy interests."

The U.S. Council supports, in particular, the negotiation of agreements with Chile,
(and eventually other Latin American countries joining us in free trade arrangements) which
provide for programs of enhanced cooperation to promote both environmental protection
and the advancement of the rights and interests of workers in all our societies. However,
while we favor such agreements implemented through appropriate institutions, we also
recommend that, in acceding to NAFTA, Chile should not be required to accede to the
environmental and labor side agreements as reached with Mexico and Canada in 1993.

American business accepted the current NAFTA side agreements because the close
proximity and intensity of the economic and social relationships among the U.S,, Canada
and Mexico arguably did require more comprehensive agreements. This rationale does not
hold for any other free trade candidates, either in this hemisphere or elsewhere. (We note,
for example, there are not, and should not be, agreements of the character of the NAFTA
side agreements with our other free trade partner, Israel.)

The U.S. Council strongly supports the cooperative aspects of current NAFTA side
agreements. Any comparable side agreement with Chile or other future NAFTA partners
should concentrate on encouraging and enhancing such cooperation (including private
sector-to-private sector voluntary projects). We also support the cooperative dispute
avoidance role of the Joint Public Advisory Committee to the North American Commission
on Environmental Cooperation and would favor a similar arrangement with Chile.

However, any such arrangement should pot contain coercive or confrontational
features. The U.S. Council is particularly opposed to the incorporation of any form of trade
sanction to enforce environmental or labor standards or behavior as they run counter to the
objectives of NAFTA. The U.S. Council firmly believes that building cooperative programs
to promote regional integration and enhanced cooperation in environmental and labor
issues is the primary objective to be pursued in any side agreement, and provides the
greatest opportunity for lasting achievements.
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STATEMENT OF THE WARNER-LAMBERT COMPANY
REGARDING CHILE’S PROSPECTIVE ENTRY INTO
THE NORTH AMERICAN FREE TRADE AGREEMENT

July 13,1995

This statement is submitted by the Warner-Lambert Company in
accordance with the House Ways & Means Committee’s request for comment
regarding the proposed accession of Chile to the North American Free Trade
Agreement (NAFTA).

Warner-Lambert is a U.S. corporation, headquartered in Morris Plains,
New Jersey, with sales exceeding $6 billion in 1994. Our company is engaged in
the research and development, manufacturing and marketing of quality health care
and consumer products. Warner-Lambert’s pharmaceutical business is focussed
on the major therapeutic areas of cardiovascular disease, central nervous system
disorders and anti-infective chemotherapy. Our consumer products include over-
the-counter pharmaceuticals, health care related personal products, pet care
products, confectioneries including chewing gums and breath mints, and shaving
products including razors and blades.

Warner-Lambert wishes to express its strong support for Chile’s accession
to the NAFTA. We believe this to be an important objective in its own right, and
an important step towards the establishment of a free trade agreement covering the
rest of Latin America as envisioned in the Free Trade Area of the Americas
(FTAA) initiative. However, Warner-Lambert believes that the protocol for
Chile’s accession to the NAFTA must include strong commitments from Chile
regarding intellectual property protection and market access as outlined below.

Intellectual property protection

A priority objective for Wamer-Lambert in the NAFTA accession
negotiations with Chile, as in any trade negotiations, is the establishment of strong
intellectual property protection. Chile’s 1991 patent law is deficient in key areas,
including an inadequate patent term of 15 years from grant and a lack of pipeline
protection. Also, the Chilean health registration system, through Decree Law 435,
discriminates against innovations of pharmaceutical products by allowing national
laboratories to copy products under registration requirements that are much less
stringent than those required for the innovator (for example, the national
laboratories are not required to submit such key scientific/chemical documentation
as the clinical monography and active ingredient standards). In addition, Chile’s
patent registration periods are structured in a way that significantly favors national
laboratories.
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Warner-Lambert also wishes to stress the importance of securing from
Chile a high level of protection for trademarks, trade secrets and copyrights. Our
understanding is that Chile has no law providing direct protection of trade secrets,
a deficiency that must be corrected in the country’s NAFTA accession protocol.

Finally, it is critical that the protocol commit the Chilean government to
undertake the activities necessary to ensure that the intellectual property rights
protected under the agreement are fully enforced. In this regard, we request that
Congress urge the Administration to incorporate into the agreement a provision
for ongoing monitoring of Chile’s enforcement obligations.

Market access

Warner-Lambert requests the immediate or expedited elimination of
Chile’s 11 percent ad valorem rates of duty on several categories of key export
interest to the company’s U.S. and Canadian operations. These products enter
Chile under the following tariff categories, each of which has a most-favored-
nation rate of duty of 11 percent ad valorem.

Brief description of

HS subheading Warner-Lambert product
1505.90.00 Lanolin
1519.11.00 Stearic acid
1704.10.00 Dentyne group, Trident group, Freshen Up
1704.90.10 Clorets Minimints
2818.30.00 Aluminum hydroxide and magnesium
2905.17.00 Cethyl alcohol
2933.39.01 Hexetidine
3004.90.10 Cognex (Tacrine), Dilantin (Phenytoin)
3001.20.00 Hog bile
3910.00.00 Antifoam
8212.10.00 Extra II razor
8212.20.00 FX 5 razor blades
9602.00.00 Gelatin capsules

In addition, Warner-Lambert also urges that Chile be required to commit to
an across-the-board elimination of its duties on all pharmaceutical products. This
is required for reasons of reciprocity since, effective January 1, 1995, the United
States completely eliminated its most-favored-nation (MFN) duties on all
pharmaceuticals as part of the zero-for-zero deals struck in the context of the
Uruguay Round of multilateral trade negotiations. However, few developing
countries participated in the zero-for-zero arrangements and it is critical that the
Administration redress this imbalance by insisting, inter alia, that all new
members of the NAFTA, and other free trade agreements to which the United
States is a party, commit to the immediate elimination of their tariffs in all zero-
tariff sectors.
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Conclusion

Warner-Lambert strongly supports Chile’s accession to the NAFTA
provided the accession protocol satisfies the intellectual property and market
access objectives outlined above. Chile’s NAFTA accession Will promote
Warner-Lambert’s competitiveness in the Chilean market by reducing the costs of
a range of NAFTA-originating products manufactured by Wamer-Lambert in the
United States and Canada. 1t is also hoped that a commitment by Chile to
undertake to the requested reforms will serve as an important precedent to be
followed by subsequent NAFTA accession candidates.

Respectfully submitted,

RS PN

Vincent LoVoi

Vice President, Government Affairs
and Legislative Counsel

The Warner-Lambert Company

1667 K Street, N'W.

Suite 1270

Washington, DC 20006

202/862-3840
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THE ECONOMIC RELATIONSHIP BETWEEN
THE UNITED STATES AND CUBA AFTER
CASTRO

FRIDAY, JUNE 30, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON TRADE,
Washington, D.C.
The subcommittee met, pursuant to notice, at 10:02 a.m., in room
1100, Longworth House Office Building, Hon. Philip M. Crane
(chairman of the subcommittee) Eresiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON TRADE
FOR IMMEDIATE RELEASE CONTACT: (202) 225-1721
June 14, 1995
No. TR-12

Crane Announces Hearing on the Economic
Relationship Betwee, nit te:

and _Cuba Aft astr

Congressman Philip M. Crane (R-IL), Chairman, Subcommittee on Trade of the
Committee on Ways and Means, today d that the Sub ittee will hold a hearing
on the economic relationship between the United States and Cuba after the fall of the Castro
government. The hearing will take place on Friday, June 30, 1995, in the main
Committee hearing room, 1100 Longworth House Office Building, beginning at
10:00 a.m.

BACKGROUND:

Cuba is the most populous of the Caribbean nations with an estimated population of
11.1 million people with a gross national product of $13.7 billion. At the present time, major
Cuban imports include petroleum, food, machinery, and chemicals. Major Cuban exports
cutrently include sugar, nickel, shellfish, tobacco, medical products, citrus, and coffee.

Specific authority for a total trade embargo on Cuba is contained in section 620(a) of
the Foreign Assistance Act of 1961. In 1992, Congress passed the Cuban Democracy Act to
tighten the embargo in certain respects and to direct the President to take several actions,
including steps to end the trade embargo, to assist a freely and democratically elected Cuban
government, should one come to power.

In announcing the hearing, Chairman Crane stated: "Because Cuba is located so close
10 U.S. shores, it appears 1o be a natural market for U.S. trade and investment after the fall of
the Castro government. At present, the United States enjoys a surplus in our trade relations
with our other neighbors in the Caribbean Basin. I look forward to this opportunity to
examine the possibilities for mutually beneficial trade and economic relations with Cuba in
the post-Castro era.”

FOCUS OF THE HEARING:

The focus of the hearing is to ine the ic relationship that is likely o
develop between the United States and Cuba after the fall of communism in Cuba.

DETAILS FOR SUBMISSIONS OF S TO BE

Requests to be heard at the hearing must be made by telephone to Traci Altman or
Bradley Schreiber at (202) 225-1721 no later than the close of business, Wednesday, June 21,
1995. The telephone request should be followed by a formal written request to Phillip D.
Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of Representatives,
1102 Longworth House Office Building, Washington, D.C. 20515. The staff of the
Subcommittee on Trade will notify by telephone those scheduled to appear as soon as possible
after the filing deadline. Any questions concerning a scheduled appearance should be directed
to the Subcommittee staff at (202) 225-6649.

In view of the limited time available to hear witn the Sub i may not
be able to date all req to be heard. Those persons and organizations not
scheduied for an oral appearance are encouraged to submit written statements for the record of
the hearing. All persons requesting to be heard, whether they are scheduled for oral
testimony or not, will be notified as soon as possible after the filing deadline.




Wi heduled to p oral testimony are required to summarize briefly their
written statements in no more than five minutes. THE FIVE MINUTE RULE WILL BE
STRICTLY ENFORCED. The full written statement of each witness will be included
in the printed record.

In order to assure the most productive use of the limited amount of time available to
question witnesses, all witnesses scheduled to appear before the Subcommittee are required to
submit 200 copies of their prepared statements for review by Members prior to the hearing.
Testimony should arrive at the Subcommittee on Trade office, room 1104 Longworth
House Office Building, no later than 10:00 8.m. on Wednesday, June 28, 1995. Failure to
do so may result in the witness being denied the opportunity to testify in person.

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit at least six (6) copies of their statement, with their
address and date of hearing noted, by the close of business, Friday, July 14, 1995, to Phillip
D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of Representatives,
1102 Longworth House Office Building, Washington, D.C. 20515, If those filing written
statements wish to have their statements distributed to the press and interested public at the
hearing, they may deliver 200 additional copies for this purpose to the Subcommittee on
Trade office, room 1104 Longworth House Office Building, at least one hour before the
hearing begins.

FORMATTING REQUIREMENTS:

Each statement presented for priating to the Committes by & withess, any wrilien stazament or exhidit submitiad for the printed record
or any wriftsn commants 1o response 1o & Taquest for written comments must conform to the guidelines listad delow. Ay statameat or
exhiblt not Io compliance with thess guideliges will nac be printed, but will be maintained tn the Commistes fliss for review sud ase by the
Commites.

1 All statamenty and any sccampanying sxhibita for printing must bs typed in singls space on legalsize papar and may not
sxceed a total of 10 pages incloding antachments.

2 Copies of whole documants submittsd as exhibit material will mot be sccepted for printing. instssd, azhibit material should bs
refersaced and quotsd or parapbrased. All exhidit material not mesting thess will be i the Olea tor
Teview and use by the Committea

3 A withesa appsaring at a pudlic hesring. or submitting a statement for the record of & public hearing. or submitting written
comments (n response to a publighed request for comments by the Committee. Mast include on his statement or exbmission g lst of all
clionts, persons, or ofyanitalicss ow Whoss behialf the witnses appears.

4 A supplementsi alieet mast accompany ssch statement listing the game, fad) address, & talephons aumber Where the Whasss
or the designatsd represesiative may be reached and a topical outiine or summary of the comments sud recoamendations in the fall
statement This suppiemental sheet will not be tmeiadad tn the printed record.

The above restrictions and Limitations apply oaly 1o materiat daing submitted for printing. and exhibits or
‘matsria) subminad soisly for distribation 10 the Members, the press and the public during the courss of 3 public beariag may be submitted in
other forma,

L2222
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Chairman CRANE. Folks, we are going to be on a tight time con-
straint today, and I know several of our witnesses have other com-
mittee assignments.

I was informed that there may be a journal vote, God forbid. If
not a journal vote, though, there will be a rule vote probably com-
ing up in the neighborhood of 10:30 to 10:35 a.m.

And let me also remind our witnesses that we would appreciate
it if you would confine your oral comment to § minutes. If you have
anything more, it will all be inserted in the record, however.

And today I am pleased that the Subcommittee on Trade will
hear testimony on the economic relationship between the United
States and Cuba after the fall of the Communist dictatorship of
Fidel Castro.

This is a hearing that was scheduled many weeks ago and is not
associated with any legislative initiatives.

We have a full schedule today, so we are going to attempt to con-
clude today’s hearing by 2:30 p.m. to enable Members to make
their commitments this evening in their districts, assuming we get
out of here.

As a result, I would like to again remind you that any written
rema(liks you have beyond your presentations will be a part of the
record.

Because of its proximity to U.S. shores, a free and independent
Cuba would be a natural market for U.S. trade and investment. At
present, the United States enjoys a trade surplus in our relations
with our other neighbors in the Caribbean. If these figures are in-
dicative of the trade that could develop between the United States
and Cuba, then a liberated Cuba with nearly 12 million citizens
has the potential to become an important export market for U.S.

oods.
8 Recognizing that many foreign companies already have a pres-
ence in Cuba that U.S. companies are denied, I believe it is impor-
tant for the subcommittee today to examine what the position and
possibilities will be for U.S. companies when the day comes that
they can conduct business again with Cuba.

I look forward to hearing today’s testimony from our witnesses,
and we are going to pause briefly here for our distinguished rank-
ing minority member, who is en route, and I would like to have
him welcome the members of the committee here.

Let me also say in anticipation, there is a little light in front of
Congressman Burton there—and is this not a shocker [laughing]?

Well, I think, folks, what we might do is recess the committee,
go over there and make that journal vote, and then we will come
right back, because I am sure that Mr. Rangel will be here by then.

But let me add just one other thing, because I know Congress-
man Burton and Congressman Torricelli, Congresswoman Ros-
Lehtinen and Congressman Menendez, you have committee hear-
ings, too, I guess.

Mr. BURTON. Yes, Mr. Chairman, we do at 11 o’clock and Lincoln
Diaz-Balart as well.

. Chairman CrRANE. Well, for that reason, we will let you folks go
irst.

Mr. BurTON. OK.
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Chairman CRANE. But let us break now, %o make the journal
vote, and then come back, and then we will have Congressman
Rangel make a quick presentation, and then you folks can com-
mence.

Mr. CoyNE. Mr. Chairman.

Chairman CRANE. Yes.

Mr. CoyYNE. I ask unanimous consent to have my statement in-
cluded in the record.

Chairman CRANE. Without exception, so ordered.

[The prepared statement follows:]



THE HONORABLE WILLIAM J. COYNE
TESTIMONY FOR
THE SUBCOMMITTEE ON TRADE
THE HOUSE COMMITTEE ON WAYS AND MEANS

JUNE 30, 1995

Mr. Chairman, today [ want to testify on the subject of a future economic relationship between the United States
and Cuba.

I want to begin by stating that I support the democratic aspirations of the Cuban people and their right
to create a society of their own in which there is respect for political freedom and human rights. I also support
efforts to promote economic growth and stability in Cuba that would bring about a general improvement in the
living standard of the Cuban people. Achieving progress in both political and economic freedoms would benefit
the Cuban people and would also alleviate the conditions which have led some Cubans to attempt to enter the
United States by sea illegally and at great personal risk. These are goals which I believe are shared by most
Americans and by many Members of this Congress.

The question is how does the United States advance these goals in the most effective manner while still
respecting international law and the right of the Cuban people to determine their own future. I believe that it is
time for the United States to re-examine its current Cuba policy in light of the fact that our current policy has
failed to promote political or economic freedom in Cuba. The present Cold War-based system of sanctions
against Cuba has failed on many levels. Efforts to isolate Cuba internationally have had little success and are
not supported by most of our fellow industrial democracies around the world. Sanctions have also given the
current communist regime in Cuba an excuse for its failed economic policies. Finally, the interventionist nature
of current U.S. foreign policy against Cuba has enabled Fidel Castro and his supporters to play upon the
nationalistic feelings of the Cuban people to justify a denial of political and economic liberty.

S. 381 would perpetuate and intensify this failed U S. policy toward Cuba. The likely results of this
legislation would be a renewed exodus of illegal Cuban immigrants to the United States. S. 381 would also give
renewed life to the Castro regime’s efforts to claim a nationalistic legitimacy in the face of United States
intervention.  As a result, the Cuban people would continue to suffer from extreme poverty and deprivation
while being denied human rights and political liberty.

As a Member of the House Ways and Means Subcommittee on Trade, I want to comment specifically
on certain provision in S. 381 which would seck to impose the current U.S. embargo against Cuba on third
nations. This effort to impose trade and other legal sanctions on third parties who do not agree with the current
U.S. Cuba policy is ill-advised and dangerous to our relations with the rest of the world. More importantly, the
third-party trade sanctions in this legislation are dangerous to the economy of the United States and the jobs of
American workers.

Prohibiting the importation of goods from third countrics that do business with Cuba would almost
certainly violate U.S. international treaty obligations under GATT and NAFTA. Attempts to enforce third
party sanctions would invite retaliation from our foreign trading partners and would put American jobs at risk.
Prohibitions on U.S. individuals and/or businesses conducting trade with third parties who do business in Cuba
would place American businesses at a severe disadvantage. Finally, disrupting U.S. trade relations with the
nations of Europe, Asia and the Americas over the issue of Cuba would also divert our Nation’s attention from
important bi-lateral and multi-lateral trade issues. .

The third-party trade sanctions in this legislation attempts to make a failed bi-lateral policy between the
United States and Cuba an international matter that would overtake all other U.S. foreign policy interests. The
only result of attempting to enforce these provisions of 8. 381 would be to demonstrate unequivocally that the
United States policy toward Cuba is not supported by the international community.

The idea of imposing U.S. policy toward Cuba on third nations through the use of trade sanctions is
folly and doomed to failure. I believe that the United States should be pursuing a more constructive policy of
promoting liberalization in Cuba. Part of this cffert should iuclude support for non-govermnnienial groups i
Cuba that support human rights and political liberty. The United States should also be promoting regular
contact between the American people and the Cuban people so that a more positive relationship between our
nations can be promoted. Finally, the United States should abandon the current embargo strategy that has failed
to achieve its goals over several decades. Taking this action will remove one of the central excuses used by the
Castro regime to justify its violations of the political and human rights of the Cuban people.

Mr. Chairman, it is time for a serious re-evaluation of U.S. policy toward Cuba. The United States can
do far better in promoting freedom in Cuba by engaging the Cuban people in direct contact than by pursuing a
failed policy of isolation. I oppose S. 381 but I do hape that consideration of this legislation will prompt the
American people to re-examine U.S. relations with Cuba.

#iHaH



[Recess.]

Chairman CRANE. Folks, I think we will proceed because of the
time constraints, and when Mr. Rangel gets here at the termi-
nation of the presentation of the witnesses speaking at the time he
gx};rives, we will let him make introductory remarks, and also Mr.

aw.

And so with that, I would like to start today’s testimony with
Congressman Dan Burton.

STATEMENT OF HON. DAN BURTON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF INDIANA

Mr. BURTON. Thank you very much, Mr. Chairman, for your invi-
tation to appear this morning before your committee and to testify
on this very critical matter.

I am not of Cuban heritage, nor do significant numbers of
Cuban-Americans reside in my district. Yet the issue of Cuba has
moved and energized me as a Member of Congress as few other is-
sues have.

When our Founding Fathers wrote the Declaration of Independ-
ence, they specifically stated that: “All men are created equal.”
They did not say that only Americans are created equal.

It has long been part of the American credo that the rights and
privileges of freedom and democracy are the inheritance of all man-
kind. Ours has always been a missionary quest in the sense that
we have always believed that our good fortune and blessings
should be extended wherever possible to our fellow man.

It is for this reason that America has been at the forefront of the
struggle for freedom and democracy worldwide. This was the case
in Europe in World War II. It was the case in Korea, and, yes, it
was the case in Vietnam.

It is precisely because of this precious legacy of promoting free-
dom that we siou]d all be concerned about what is happening in
Cuba. Right there, a mere 90 miles from America’s shore, an entire
people is enslaved. If a threat to freedom anywhere is a threat to
freedom everywhere, then we should all be even more offended
when the denial of freedom occurs so close to U.S. shores.

There is no doubt, Mr. Chairman, that Cuba under Fidel Castro
is one of the most repressive regimes in the world today. Just read
the State Department’s Human Rights Report or the U.N. Human
Rights Commission Report or Amnesty International or Human
Rights Watch.

uba used to be one of the wealthiest countries in Latin America
in terms of per capita income, Today it is the poorest.

Why? Not because of the embargo. Cuba was always able to get
what it needed elsewhere. The only reason for the collapse of the
Cuban economy is the 36-year-old (ﬁctatorship of Fidel Castro with
its attendant mismanagement and repression.

Yet despite the abject failure of communism in Cuba and every-
where else, Fidel Castro has not changed a bit. His motto is still
“Socialism or Death.”

There is simply no moral or practical choice, Mr. Chairman, but
to keep the pressure on Castro, and, in fact, to increase it as much
as possible. We owe it to the Cuban people, but also to ourselves.
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First, because it is the right thing to do; second, because Cuba,
once it is freed from its shackles, holds tremendous potential both
for its own people and for American investors.

Over 20,000 Cubans currently in Guantanamo serve as tragic
and graphic witnesses to the misery and suffering that Fidel Cas-
tro has inflicted on his own people. Why else would they all risk
life and limb to get away?

Removing Fidel Castro and his dictatorial regime would relieve
the pressure of so many thousands attempting to flee. It would
unleash the creative and entrepreneurial spirit of the Cuban peo-
ple, and it would open a new market for its natural and historic
trading partner, the United States of America.

Mr. Chairman, the U.S. embargo on Cuba is succeeding. Since
the end of $6 billion a year in Soviet subsidies and since the pas-
sage of the 1992 Cuban Democracy Act, Fidel Castro has become
desperate for foreign capital. That capital is his lifeline, and we
must be determined to deny it to him. His time is up, and the
Cuban people have suffered long enough.

Fidel Castro is begging us for a lifeline. I say, Mr. Chairman,
that we throw him an anchor instead.

Thank you, Mr. Chairman.

Chairman CrRANE. Thank you, Congressman Burton.

We are going to only have time, I think, for Congressman
Torricelli, because, as you know, there is another vote in progress.

I might counsel you in advance. It is a motion to adjourn, and
if we adjourn over there, we will not have any further interrup-
tions.

Wait just a moment. Our distinguished ranking minority mem-
ber is here. So, Congressman Torricelli, I would like to yield to
Congressman Rangel to make an opening statement before your
testimony.

Mr. RANGEL. Mr. Chairman, I hope to be brief. I have never seen
a more controversial subject come before the U.S. Congress, and
yet I have never seen such sincere, dedicated Members of Congress
that all want the same objectives, and that is democracy for all, es-
pecially those that are so close to our country, as in Cuba.

There are those that believe that the embargo and strengthening
it is the way to go. And now we are trying to find out what hap-
pens after Castro. I think a lot happens as to what we do before
Castro, as other countries are attempting to get ahead of the curve
and establish trade relationships.

What happens if the Helms-Burton bill passes and is effective?
I think that it would test the friendships and the trade relation-
ships we have with friends. And no one believes that it ever will
become law.

And so, Mr. Chairman, as we move toward “after Castro,” who
takes over? Is there revolution? Do we know the person? Can we
do business with him? These are very serious questions.

Meanwhile we deny food and medicine to the poor people in
Cuba, and we deny opportunity to many people, including Cuban-
Americans, from doing business with Cuba.
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I think it is a poor policy. But to get back to the main theme,
it is what can we do together to assure that Cuba would have free-
dom and democracy as she deserves?

And I look forward to the testimony and again working with
those that share the same goals, even though we have different
views as to how they are to be achieved.

Thank you, Mr. Chairman.

[The prepared statement follows:]
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STATEMENT BY
HON. CHARLES RANGEL

THE ECONOMIC RELATIONS BETWEEN THE U.S. AND CUBA
AFTER THE EMBARGO

COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON TRADE

JUNE 30, 1995

1 WANT TO THANK CHAIRMAN CRAIN FOR CALLING THIS
IMPORTANT HEARING.

T UNDERSTAND THAT THIS HEARING HAS BEEN CALLED TO
CONSIDER ECONOMIC RELATIONS BETWEEN THE U.S. AND
CUBA AFTER CASTRO. SINCE WE HAVE NO IDEA WHAT THE
NATURE OF THE CUBAN GOVERNMENT WILL BE ONCE CASTRO
HAS LEFT, | WOULD PREFER TO CONSIDER THE ISSUE OF OUR
ECONOMIC RELATIONS AFTER THE U.S. EMBARGO IS LIFTED.

FRANKLY, I WOULD HOPE THAT THIS CONGRESS WOULD
SUPPORT THE PRESIDENT IN A MOVE TO LIFT THE EMBARGO
AS SOON AS POSSIBLE. IT IS MY VIEW--AND | KNOW THAT
IT 1S SHARED BY MANY CUBAN-AMERICANS AS WELL AS
MY COLLEAGUES IN CONGRESS--THAT ENDING THE EMBARGO
WOULD DO MORE THAN ANYTHING ELSE TO PROMOTE
DEMOCRACY IN CUBA AND TO HASTEN CASTRO'S
DEPARTURE.

[ HAVE NO LOVE FOR DICTATORS, COMMUNIST OR RIGHT
WING. BUT IT MAKES NO SENSE FOR US, AS THE WORLD'S
MOST POWERFUL NATION, TO PURSUE A POLICY THAT
MAKES VICTIMS OF 11 MILLION INNOCENT PEOPLE BECAUSE
WE HATE THE GOVERNMENT THEY LIVE UNDER.

IT IS SAD TO SAY THAT OUR CURRENT POLICY IS ONE OF
TIGHTENING THE NOOSE--THAT IS A TERM USED BY
SUPPORTERS OF THE EMBARGO. IT MEANS ATTEMPTING TO
STARVE THE CUBAN PEOPLE INTO REVOLT AGAINST A
POWERFUL WELL-FED ARMY. THE ONLY RESULT WOULD BE
SLAUGHTER AND BLOODSHED--AND FOR THOSE WHO
SURVIVE--REFUGE ON THE SHORES OF FLORIDA.

I FIRMLY BELIEVE THAT AS A GREAT NATION WE CAN DO
BETTER. WE COULD SHOW OUR LEADERSHIP AND CONFIDENCE
IN OUR OWN DEMOCRATIC FREE-ENTERPRISE SYSTEM. WE
COULD PUT IN PLACE A POLICY OF MASSIVE ENGAGEMENT.

WHY NOT FLOOD CUBA WITH AMERICAN GOODS, WITH
CULTURAL EXCHANGES. WITH STUDENTS, WITH NEWS AND
INFORMATION. SHOW THEM THE FRUITS OF DEMOCRACY. BY
DOING THAT WE WOULD CREATE A GREAT WAVE OF
YEARNING FOR A BETTER WAY OF LIFE--A YEARNING THAT
IS ALREADY PRESENT BUT NEEDS TO BE NURTURED, NOT
STARVED BY A COUNTERPRODUCTIVE EMBARGO.
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SOME WOULD CALL THAT NAIVE. BUT THAT'S HOW WE
WON THE COLD WAR IN EASTERN EUROPE AND THE SOVIET
UNION. AND [F WE WERE VICTORIOUS AGAINST THESE
NATIONS WHICH WERE FORMIDABLE MILITARY THREATS TO
US AND OUR ALLIES, WHY SHOULD WE FEAR CUBA?

I HAVE ASKED THIS QUESTION MANY TIMES. IF FOR SOME
REASON WE INSIST ON KEEPING THE EMBARGO, WHY CAN'T
WE EXEMPT FOOD AND MEDICINE? AS AN AMERICAN I AM
EMBARRASSED TO SAY THAT WE HAVE NEVER IMPOSED AN
EMBARGO ON FOOD AND MEDICINE ON ANY OTHER NATION.
HOW CAN WE SUPPORT A POLICY SO INHUMANE THAT
VOLUNTEERS AND CHURCHES ARE FORCED TO COMFORT THE
SICK AND HUNGRY VICTIMS.

I COMMEND CARDINAL O'CONNOR OF NEW YORK WHO
JOINED ME LAST YEAR IN SENDING $2.5 MILLION IN
MEDICINES AND ANTIBIOTICS TO CUBA. BUT WHY SHOULDIT
TAKE MASSIVE EFFORTS OF THIS KIND BY PRIVATE CITIZENS
WHEN OUR MAJOR COMPANIES ARE PREPARED TO SELL THE
CUBANS WHATEVER THEY NEED--AT BETTER PRICES THAN
THEY ARE FORCED TO PAY NOW.

TO THOSE WHO WOULD SAY THAT OUR POLICY WILL
WEAKEN THE CUBAN GOVERNMENT FASTER, I CAN ONLY
REPORT THAT I HAVE NEVER SEEN A HUNGRY-LOOKING
CUBAN GOVERNMENT OFFICIAL. BUT I'VE SEEN MANY
HUNGRY CUBANS WASH UP ON THE SHORES OF FLORIDA.

MR. CHAIRMAN, OUR CURRENT POLICY FAILS, NOT ONLY
ON HUMANITARIAN GROUNDS. WE ARE OUT OF STEP WITH
THE REST OF THE WORLD COMMUNITY, WHERE IN THE UNITED
NATIONS OUR EMBARGO HAS BEEN REPEATEDLY--AND
NEARLY UNANIMOUSLY--CONDEMNED. AND AS I LEARNED
IN MEETINGS WITH THE EUROPEAN PARLIAMENT IN
BRUSSELS THIS SPRING, ANY FURTHER EFFORT TO EXTEND
THE EMBARGO INTERNATIONALLY--AS PROPOSED IN THE
HELMS-BURTON BILL--WILL INVITE BITTER QUTCRIES FROM
OUR ALLIES.

CANADA AND MEXICO, OUR PARTNERS IN NAFTA, HAVE
COMPLAINED TO THIS COMMITTEE THAT THE SECONDARY
BOYCOTT CONTAINED IN THE BILL WOULD BE VIOLATIONS OF
THE TRADE PACT. WE ARE SETTING OURSELVES UP FOR
CONFRONTATIONS WITH OUR CLOSEST ALLIES AND TRADING
PARTNERS THAT COULD HURT OUR OWN EXPORTING
COMPANIES.

MR. CHAIRMAN, IT IS AMAZING TO ME. AND [ WOULD
THINK TO MEMBERS OF THIS COMMITTEE, THAT AT A TIME
WHEN OUR GOVERNMENT HAS MADE TRADE THE HALLMARK
OF QUR FOREIGN POLICY, WE WOULD PERSIST IN AN
EMBARGO THAT DENIES AMERICAN COMPANIES AT LEAST $2
BILLION A YEAR IN TRADE OPPORTUNITIES.
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EVERY DAY THAT WE DELAY IN REMOVING THE EMBARGO,
WE DECREASE THE LIKELIHOOD OF OUR OWN COMPANIES
COMPETING SUCCESSFULLY FOR BUSINESS IN CUBA. WHY?
BECAUSE OUR ALLIES ARE INVESTING AND TRADING--
RELISHING IN THE ABSENCE OF AMERICAN COMPETITION.

AS OF TODAY, MORE THAN 100 COMPANIES FROM 30
COUNTRIES HAVE ANNOUNCED $4 BILLION IN INVESTMENTS
IN MINING, AGRICULTURE, TOURISM, BIOTECHNOLOGY,
TEXTILES AND LIGHT MANUFACTURING. JAPAN, ITALY.
GERMANY AND FRANCE ARE SELLING SEVERAL THOUSAND
VEHICLES A YEAR. VIETNAM. CHINA AND THAILAND ARE
SELLING ABOUT 350,000 TONS OF RICE A YEAR. THAT IS 15
PERCENT OF CURRENT U.S. RICE EXPORTS.

MR. CHAIRMAN, THE PRESIDENT HAS TAKEN A STEP
TOWARD A SANER IMMIGRATION POLICY TOWARD CUBA.
NO LONGER WILL ILLEGAL HIJACKERS AND RAFTERS BE
WELCOMED AS HEROES AS THEY WERE IN THE PAST.
INSTEAD, CUBANS WILL BE GRANTED THE 20,000 VISAS
ALLOCATED EACH YEAR FOR LEGAL ENTRY.

THAT IS A STEP IN THE RIGHT DIRECTION. 1 WOULD ONLY
URGE THE PRESIDENT--AND WOULD CALL ON THIS CONGRESS
TO SUPPORT HIM--TO MOVE FORWARD ON THOSE POSITIVE
STEPS ALLOWED UNDER CURRENT LAW. FIRST, HE SHOULD
IMMEDIATELY REMOVE ALL RESTRICTIONS ON FOOD AND
MEDICINE. HE SHOULD LIFT THE RESTRICTIONS ON TRAVEL
TO CUBA FOR ALL AMERICANS. AND HE SHOULD
ENCOURAGE THE FREE FLOW OF INFORMATION TO AND FROM
THE ISLAND BY ESTABLISHING MUTUAL NEWS BUREAUS.

INDEED, TO ALL OF MY COLLEAGUES WHO VOTED FOR THE
CUBAN DEMOCRACY ACT, ] WOULD URGE YOU TO SUPPORT
THE PRESIDENT AS HE WORKS TO IMPLEMENT THE POSITIVE
PROVISIONS OF THE LAW.

THANK YOU, MR. CHAIRMAN.
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Chairman CRANE. Thank you, Mr. Rangel.
And with that, Congressman Torricelli, you may make your pres-
entation.

STATEMENT OF HON. ROBERT G. TORRICELLIL A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF NEW JERSEY

Mr. TorrIiCELLI. Thank you, Mr. Chairman, and thank you for
this opportunity and your leadership in holding this hearing, the
members of the committee, and particularly to your ranking mem-
ber, Mr. Rangel. Mr. Rangel and I have had this debate on Cuba
many times.

Though usually with the homefield advantage of being on the
Internationl Relations Committee, it is indeed an honor today to be
here at an away game and to have this opportunity again.

Mr. Chairman, it is only fitting, of course, that this hearing be
held today only 1 hour before the International Relations Commit-
tee begins consideration of the Cuban Liberty and Solidarity Act,
because only through this legislation—and indeed its predecessor,
the Cuban Democracy Act—will we ever get to the point of normal-
izing economic and political relations and the Cuban people reach-
ing their full potential.

Therefore, if only for a moment, it is necessary to talk history
and current policy before we look to the economic future of our re-
spective peoples.

The economic embargo is not designed to hurt the Cuban people.
It is not designed to punish American business. It is designed for
only one purpose, to end the dictatorship and to bring freedom to
the people of Cuba. It is in the spirit of the international embargc
against South Africa and Rhodesia and the spirit of Jackson-Vanik
to free Soviet Jews. It is the use of economic pressure for a specific
political and human rights objective. It is something of which all
Americans should be proud.

It is nevertheless argued that after 35 years of embargo against
Cuba, Fidel Castro remains. Some conclude that as a sign of fail-
ure.

Nothing, indeed, Mr. Chairman, could be further from the truth.
The embargo is not 35 years old; it is less than 3 years old. Until
the Cuban Democracy Act was passed in 1992, subsidiaries of
American corporations were free to trade with Cuba through Eu-
rope. The embargo had no substance. That, coupled with massive
Soviet aid, meant that Fidel Castro did not need to reform. He did
not have to institute any changes. He lived off the largess of our
corporations and their aid.

Others argue that the embargo is simply an anachronism of the
cold war, that Cuba is no longer a threat to the United States.

This, too, Mr. Chairman, could not be further from the truth. It
may no longer be a base of Soviet operations, but Cuba is a threat
against things that we hold much more dear. It is a threat against
all of our va%ues and the causes of human rights and freedom that
we championed long before the cold war began.

With that, Mr. C%lairman—Mr. Chairman, would you like me to
sus%end now for the vote? This might be an opportune time to sus-
pend.

Chairman CRANE. Well, if you are finished with your testimony.
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Mr. TORRICELLL I am not. But I would like to vote, too, and I———

Chairman CRANE. You can conclude your testimony. And the oth-
ers, | think, are on their way back already.

Mr. TORRICELLI. I do not know that I can conclude by the time
the vote is going to—I would suspect we are down to probably 4
minutes, are we not?

: ghairman CRANE. No, no. We have got, I think, about 8 minutes
eft.

Mr. TorrICELLL OK. I will proceed, then, Mr. Chairman.

The question, then, is what will our relationship look like with
Cuba after the end of the dictatorship?

History would provide some guide. Before the revolution Castro
led and betrayed, Cuba not only had the highest living standard in
Latin America; it was economically integrated into the life and the
culture of the United States. As our closest Caribbean neighbor,
with a population of over 11 million people, its current $37 billion
gross domestic product is a fraction of what would have been
reached without the revolution.

One can anticipate that with a normalization, Cuba will return
to becoming a major trading partner of the United States and at-
tracting massive amounts of capital from the United States, Eu-
rope, and Latin America.

Indeed, I think it can be anticipated that with the return of mil-
lions of American tourists, a cultural center for Latin America, and
attracting massive amounts of capital, the economic growth of
Cuba post-Castro will probably be unmatched by any other eco-
nomic experience in the hemisphere. It will be something akin to
the experience of Eastern Germany attracting massive amounts of
European capital and investment.

Mr. Chairman, I believe the Cuban Democracy Act has set the
foundation for this postrevolutionary experience. We have author-
ized discussions of Cuba joining into NAFTA, the free trade area
of North America, so that no time is lost in full economic integra-
tion.

It is, however, necessary that this committee, your committee,
stand with us in these final months. The final added elements of
pressure that are required is to ensure that Fidel Castro cannot
buy more time by selling the assets of the Cuban people, selling
stolen property from Americans that was confiscated during the
revolution, to buy resources to get more time for his dictatorship.

The legislation

Mr. SHAW [presiding]. Mr. Torricelli.

Mr. TorrRICELLI. 1 will conclude in just a moment, Mr. Chairman.

The legislation before our committee today and your committee
in the coming days will prohibit Fidel Castro from living off this
largess. We need you to stand with us. I hope we can call upon you
to do so.

Mr. Chairman, in the interests of time, I will conclude at this
point.

Mr. SHAwW, Mr. Torricelli, there is a vote on the floor, and you
are going to have to hurry to make it.

Mr. ToRRICELLL OK, thank you.
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Mr. SHAW. We thank you for your very good testimony. As usual,
you are very much supportive of the objectives of our country with
regard to Cuba and very much with the Cuban democratic effort.

While we are waiting for the other Members to return from the
vote that is currently on the floor, I have an opening statement
that I would like to read.

First of all, I would like to thank the Chairman for having this
most important hearing. Today’s hearing will provide this commit-
tee with an opportunity to listen to the different scenarios which
could develop as a result of establishing trade relationships with
Cuba after Castro is gone.

As a native south Floridian, I am keenly aware of the history of
Cuba. Cuba was once a thriving nation. It had beautiful hotels and
pristine beaches. It had the lowest rate of inflation of any Latin-
American country and the third highest per capita income. Havana
was just beginning to again emerge as a major trading port in the
Caribbean, and its financial potential was just being realized when
Castro seized power and snuffed out this entrepreneurial spirit.

Today Cuba’s economy is the basket case of the Caribbean. Com-
munist economics, the collapse of the Soviet Union, and the U.S.
trade sanctions have caused Cuba’s economy to decline an esti-
mated 50 percent over the past few years. Castro has been forced
to accept some economic reforms and loosen restrictions on private
businesses.

Foreign investors are establishing footholds in Cuba and in the
Cuban markets, and Castro has even gone so far as to let prices
be set by supply and demand on some consumer products.

In spite of these reforms, I do not believe that Castro will last
much longer.

Mr. Chairman, you have taken the correct position of continuing
to support the Cuban embargo. Now is not the time to provide any
type of economic assistance to Castro. To do so would be wrong and
would defeat the objectives of the United States.

Some say that by lifting the economic embargo, we would expose
the Cuban people to U.S. citizens, information, and goods and serv-
ices, all which have a significant impact of bringing about change
in Cuba by opening up the island to outside influences.

They are wrong. To lessen the pressure on a gasping Castro
would be a mistake, because it would provide Castro with the need-
ed foreign exchange to keep the economy afloat, essentially ena-
bling him to stay in power and the existing suffering of the Cuban
people to continue.

With the fall of the Soviet Union and the resulting cutoff of the
massive foreign aid to Cuba, the efforts of the U.S. embargo are
only now beginning to be felt.

President Clinton was correct to tighten the embargo last year,
which further isolated Castro’s regime. We must now stand firm.

In the meantime, we need to prepare ourselves to normalize rela-
tions with Cuba once Castro is gone, and this hearing is an excel-
lent starting point.

I believe that Cuba will once again be a major trading partner
with the United States. Its proximity to the United States, its
strong historical ties with our country, and the strong character of
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the Cuban people will all help to restore Cuba to its once pros-
perous former self.

I would like to thank again the chairman of this committee for
holding this important hearing, and I look forward to returning to
a Castro-free Cuba soon.

At this time, we have some more of our collea%:les, a couple that
know perhaps more about Cuba than us, in that they are now
American citizens, but were born on the island of Cuba.

I would first like to recognize Hon. Ileana Ros-Lehtinen, a Mem-
ber of Congress from Florida.

STATEMENT OF HON. ILEANA ROS-LEHTINEN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF FLORIDA

Ms. Ros-LEHTINEN. Thank you, Mr. Shaw.

Throughout most of this century, the United States was Cuba’s
major economic partner, participating in virtually every sector of
the Cuban economy. The United States was a player in sectors
such as tourism and sugar and in the service sectors of the econ-
omy of the Caribbean island.

Thanks in part to this investment from the United States, as
well as the strong entrepreneurial spirit of the Cuban people, the
island of Cuba quickly became a center for trade in the Americas.
Cuba not only enjoyed healthy economic growth, but also counted
with a Constitution with one of the most progressive political,
labor, and health laws in the Americas. Little could stop the part-
nership of prosperity which linked, through geographical location
and common work and economic philosophies, the ties within Cuba
and the United States.

Unfortunately there was one repressive force which not only
served to sever these ties, but also destroyed the development
which Cuba was making, and that is Castro communism.

The advent of this cruel and tyrannical dictatorship of Fidel Cas-
tro led the way toward the inevitable destruction of the close politi-
cal and economic ties between our two countries.

With the help of the Soviet Union, Castro has attempted to de-
stroy the incentive for the Cuban people to work. Through the abo-
lition of private property, he illegally and immorally confiscated
and indeed stole Property from %oreign citizens, many of them
Arlnericans, and, of course, mostly from the Cuban people them-
selves.

After 36 years of this Socialist experiment, which has failed,
there is no doubt in anyone’s mind that the Castro revolution has
been a complete and total disaster, Yet Cuba and its people con-
tinue to suffer under the thumb of Castro and his repressive re-
gime.

However, we must look ahead toward a new dawn in Cuba where
liber? and democracy once again flourish in the land of Marti.

Today, in the International Relations Committee, we are poised
to help expedite the coming of that dawn when we expect to ap-
prove in the full committee and send to the House floor the Helms-
Burton bill.

This legislation addresses the influx of foreign investment to the
island of Cuba for investors who are indifferent to the plight of the
Cuban people. This legislation would not permit those investors to
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conduct business in the United States if they choose to commerce
with Cuba in this way. This will deal a devastating blow to those
who prefer to make a quick dollar rather than take the morally su-
perior stand of confronting the Cuban tyrant.

A post-Castro Cuba should be prosperous, but not at the expense
of the freedoms of the Cuban people. The Cuban people must have
the right to exercise their right to free expression, to vote, and to
practice the religion of their choice.

A post-Castro Cuba must be marked by first of all, a pluralistic
representative government which allows all views to be expressed
and presented, thus allowing the Cuban people to freely choose
their representatives.

We must remember that a free-market economy does not exist in
a vacuum. That free-market system which should reign in Cuba
Iélugt be founded on the principle of private property rights for all

ubans.

We must look forward to a Cuba where foreign investment is at-
tracted not by the expectation of investors to make a quick dollar
and exploit Cuban labor, but by the potential of the natural and
human resources of the island and the strong desire for a better
future for the people of that island.

Those investors who today venture into the island to purchase
stolen and confiscated properties do not intend to maintain a last-
ing presence in Cuba. They only intend to stay on the island as
long as they have Castro to allow them to exploit the Cuban people
and deplete every national treasure on the island.

The United States should start preparing for a future Cuba, but
one in which Castro is no lonfer in power and a truly transitional
democratic government is in place.

The Helms-Burton bill also addresses this essential ingredient
for the future prosperity of Cuba through title II of this legislation,
which provides U.S. assistance to a free and independent Cuba.
This section, drafted by our colleague, Bob Menendez, will develop
a framework for future U.S. aid to the island.

However, this is only the beginning. U.S. investors should be pro-
vided incentives to invest in Cuba, and Cuba and the United States
are bonded by their close geographical proximity and by the immi-
gration of their people to both countries. These ties should be ren-
ovated after Castro and should form the basis for a lasting and
peaceful economic partnership.

éknd I thank the chairman for holding this important hearing
today.

[Tﬁe prepared statement follows:]



18

Testimony by Congresswoman Ileana Ros-Lehtinen before the House Trade Subcommittee;

Thank you, Mr. Chairman. First I want to thank the Trade Subcommittee for providing me with the
opportunity to testify during this visionary hearing which begins to examine the future relations between the
United States and a free and democratic Cuba.

It is also a picasure to be part of the same panel as my distinguished colleagues who have worked so hard
to eliminate the dictatorship which has ruled the island with an iron fist for more than three decades.

Through most of this century, the United States was Cuba's major economic partner, participating in
virtually every sector of the Cuban economy.

The United States was a major player in sectors such as tourism and sugar and in the service sectors of
the economy of the Caribbean island.

Thanks much in part to this investment from the United States, as well as the laborious spirit and
entrepreneurship of the Cuban people, the island of Cuba quickly became a center for trade in the Americas.

Its fertile land, vast tracts of tourist beaches and resorts, and its geographical location, led Cuba to
become one of the most developed countries in the hemisphere.

Cuba not only enjoyed healthy economic grewth, but also counted with a Constitution with one of the
more progressive political, labor, and health laws in the Americas.

Little could stop the partnership of prosperity which inextricably linked, through geographical Jocation
and common work and economic philosophies, the ties within Cuba and the U.S.

Unfortunately , there was one repressive force which not only severed these ties, but destroyed the
development which Cuba was making — Castro-communism.

The advent of the cruel and tyrannical dictatorship of Fidel Castro led the way toward the inevitable
destruction of the close political and economic ties Letween the two countries.

With the help of the Soviet Union, Castro destroyed the incentive for the Cuban people to work through
the abolition of private property.

He illegally and immorally confiscated and indeed stole property from foreign citizens, many of them
Americans, and of course, mostly from the Cuban people themselves.

After 36 years of this socialist experiment, there is no doubt in anybody's mind that the Castro revolution
has been a ¢ lete and total di
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Yet Cuba, and its people, continue to suffer under the thumb of Castro and his repressive regime.

However, we must also look ahead toward a new dawn in Cuba when liberty and democracy once again
flourish in the land of Marti.

Teday, in the International Relations Committee we are poised to help expedite the coming of that dawn
when we expect to approve in the full committee and send on to the House Floor, the Helms-Burton bill.

This legislation addresses the influx of foreign investment to the island of Cuba from investors who are
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indifferent to the plight of the Cuban people.

The legistation would not permit these investors from conducting business in the US if they choose to
commerce with Cuba.

This will deal a devastating blow to those who prefer to make a quick dollar rather than take the morally
superior stand of confronting the Cuban tyrant.

Yet, there are tilose who are encouraging the US to lift sanctions so that American companies can imitate
their foreign counterparts.

They do not understand that this is not the best future for Cuba.
A post-Castro Cuba should be prospercus but not at the expense of the freedoms of the Cuban people.

The Cuban people must have the rights to exercise their right to free expression, to vote, and to practice
religion.

Cuba should not find a prosperity which might provide its people with the mere basics to live but denies
them of the unalienable rights which the forefathers of America wrote were self-evident and were critical in the
road to happiness.

A post-Castro Cuba must be marked by first of all a pluralist representative government which allows all
views, from left to right, to be expressed and presented, thus allowing the Cuban people to freely choose their
representatives.

We must remember that a free-market economy does not exist in a vacuum,

On the contrary, free markets are buttressed by strong and honest governmental institutions which
provide the legal and societal framework for the practice of voluntary economic relations.

That free-market system which should reign in Cuba must be founded on the principle of private
property rights for all Cubans,

Private property remains the single mast important incentive for work and success.

As it has been proven by the failure of communism worldwide and the success of capitalism, private
property is the key to exploit the full potential of a persons abilities and this shall continue in a free and
democratic Cuba.

‘We must look forward toward a Cuba where foreign investment is attracted not by the expectations of
investors to make a quick dollar and exploit Cuban labor, but by the potential of the natural and human
resources of the island and the desire for a better future of the people of the island.

Those investors who today venture into the island to purchase stolen and confiscated properties do not
intend to maintain a lasting presence in Cuba.

They only intend to stay on the island as long as they have Castro to allow them to exploit the Cuban
people and deplete every nationa! treasure of the island.

The United States should start preparing for a future Cuba but one in which Castro is no longer in power
and a transitional democratic government is in place.
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The Helms-Burton bill also addresses this essential ingredient for the future prosperity of Cuba
through title 11 of the legislation, which provides US assistance to a free and independent Cuba.

This section, drafted by my colleague Bob Menendez, will develop a framework for future US aid to the
island,

However, this is only the beginning.
United States investors should be provided incentives to invest in Cuba. Whether through tax
incentives, from Cuba and from the US, or through the inherent potential of the island, the United States should

once again play a key role in the future prosperity of the island.

Cuba and the US are inextricably bonded by their close geographical proximity and by the emigration of
their peoples to both countries.

These ties should be renovated after Castro and should form the basis for a lasting peaceful economic
partnership.

I thank this committee for taking the time to look into and promote these future economic ties.

1 hope that we can soon meet again in this subcommittee discussing the new US-Cuba partnership in a
free and democratic Cuba.

Once again, thank you Mr. Chairman for this opportunity.
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Mr. SHAW. Thank you.

Our next witness also is a Cuban-born American citizen, who we
certainly welcome to this committee, my colleague from Florida,
Lincoln Diaz-Balart.

Lincoln.

STATEMENT OF HON. LINCOLN DIAZ-BALART, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. D1AZ-BALART. Thank you, Mr. Chairman.

I want to first commend you for your statement earlier today. I
not only ee with it but think that it was extremely on point
with regard to the need not only to know the recent history of Cuba
and its relationship with the United States, but also the impor-
tance of thinking about the future.

One of the things that Castro implemented from the very begin-
ning when he took power was one of his beliefs that he shared with
the Nazis, the Nationalist Socialist regime in Germany.

As you know the Propaganda Minister in the Nationalist Social-
ist regime, Mr. Goebbels, would often state to the inner circle of
Hitler and Ribbentrop and the others, he would say: Small lies are
not effective, and they are easily countered, but extreme lies can
be very effective in implementing the goals of national socialism.

Castro understood that theory well, and he began to implement
it from the very beginning of his regime.

In 1960 when Castro addressed the General Assembly of the
United Nations, he already—well, he called his statement, his
speech, “The Case of Cuba is the Case of All Underdeveloped Coun-
tries.” That is what Castro called his address to the General As-
sembly of the United Nations in 1960.

It is interesting that even at that stage, that early on in his dic-
tatorship, he realized the importance of lying to the world and
lying to the Cuban people about Cuban history and about the re-
ality of Cuba before Ee ﬁ)ad taken it over.

He, in that speech, labeled Cuba as an underdeveloped country,
and in support of his evaluation he cited the following figures:

Unemployment rates in 1960 rivaling those, he said, existing
during the Great Depression in the United States; lack of elec-
tricity and housing with sanitary facilities by almost 50 percent of
the population; a 38 percent illiteracy rate, he said; high infant
mortality and low life expectancy; and large foreign ownership of
public services and industry.

That is how he described Cuba at the moment that he took it
over.

It is interesting that even, for example, if we look at one indus-
try, the sugar industry, the main industry of Cuba, whereas in
1939, 20 years before Castro took over, there were 118 sugar refin-
eries owned by non-Cubans, and only 56 were owned by Cubans,
by 1952, 113 sugar refineries were already Cuban-owned, and they
had been, by the way, purchased. These were refineries that were
purchased at market value from their owners by Cuban citizens.
And only 48 sugar refineries by 1952 remained owned by foreign-
ers.

So even with regard to the sugar industry, the lies that there
was large foreign ownership of industry can be seen to be totally
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obvious. And if you go down the line, whether it is on education
and health and all the other mrhs that Castro from the very be-
ginning tried to create, we see that he understood Goebbels’ theory
very, very well and began to implement it.

In 1958, the minimum agricultural salar;l'lof Cuba, which was $3
a day, was second in the Western Hemisphere only to the United
States. The minimum industrial salary of $6 was second only to the
United States. And interestingly enough with regard to, for exam-
ple, the agricultural salary, Cuba—having a strong agricultural
presence at the time, was seventh in the world, not only second in
the hemisphere, but seventh in the world in 1958.

So this is important because, for example, between 1945 and
1951, the average increase in Cuba’s per capita national income
was 9 percent a year. And during the fifties, the average was 4.6
percent a year, which in the Western Hemisphere has been rivaled
in the last generation only by Chile.

So it is important to know the history of Cuba to be able to real-
ize that Castro has created a myth from the very beginning, as I
have stated, that he took over an undeveloped economy; and that
has served him in order to justify his destruction of the economy.
And obviously there can be no doubts as to the depths to which the
economy of Cuba has fallen.

And I want to remain brief, because there are many other speak-
ers and I do not want to continue taking your time, Mr. Chairman
and members, but I just want to end by saying the following:

There can be no doubt that Cuba, once it rids itself of the dicta-
torship and is able to—the Cuban people are able to live under the
rule of law and in a system where their self-determination can be
manifested in free and fair and periodic elections, there is no doubt
that an extraordinary economic development will occur again.

Obviously it will have to commence from a point of destruction,
which is extremely unfortunate. But I have no doubt that the
Cuban people, being the industrious, hardworking, and very tal-
ented people that they are, will once again reconstruct their econ-
omy, and that there will be once again a close commercial relation-
ship with the neighbor to the north, which existed before.

As you know, Mr. Chairman, the United States purchased almost
half of the sugar production of Cuba before Castro at a preferential
rate, which was really the envy of the world. No one has equaled
that, the fact that more than 3 million tons a year were purchased
by the United States at a preferential rate from one country, Cuba.

And Castro denounced tgat as one of the evils of the Cuban econ-
omy. I know that sounds inconceivable, but he actually denounced
the fact that the United States would purchase over 3 million tons
of sugar a year at a preferential rate and called it an evil and, of
course, achieved the destruction of that reality as well.

So I am convinced that there will be a close relationship in the
future, and I envision—obviously no one has a crystal ball—but I
would envision that like, for example, in Europe there developed—
we saw first the European Free Trade Association develop into the
Common Market, develop into then the European Economic Com-
munity, and now, of course, the European Union—I would envision
that it is very likely between Cuba and the United States, due to
the historical affinity and the friendship between the Cuban and
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American people that has always existed, that there will develop

a close commercial relationship, and hopefully there can develop an

economic community between the United States and a free, demo-

cratic, and independent Cuba that will be to the benefit of not only

téhe reconstruction of Cuba, but also of the prosperity of the United
tates.

I think it will be a mutually beneficial economic relationship
which will contribute to a reconstruction which I think—even
though it will have to begin from a point, as I stated, of great de-
struction, unfortunately because of the destruction caused by Cas-
tro to his people—

I think that within a short period of time, we will see a recon-
structed and prosperous Cuba with a Government serving its peo-
ple democratically and with the rule of law.

Thank you, Mr. Chairman.

Mr. SHAW. Thank you, Lincoln. I appreciate your fine statement.

The next speaker will be Robert Menendez, another Cuban-
Amercan, who continues to serve his country well as a Member
fr%m ,;,he State of New Jersey.

ob.

STATEMENT OF HON. ROBERT MENENDEZ, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW JERSEY

Mr. MENENDEZ. Thank you, Mr, Chairman, and to you and the
ranking member and the other distinguished members of the sub-
committee. I thank you for the invitation to come and testify today,
and I welcome the opportunity to talk about Cuba-U.S. economic
relationships in a post-Castro Cuba, hopefully in the very near fu-
ture.

Are there opportunities for U.S. investors in the post-Castro
Cuba? The answer to that is: Certainly. They will be found pri-
marily in tourism, in mining, in agriculture, in construction and in-
frastructure development, and te?:ﬁ;‘ology and environmental clean-
up to mention a few of the areas.

But I think that we have to remember that when we look at this
topic and those who are pressing to consider that today we lose op-
portunities, we need to create a certain framework.

Today Castro is in his 36th year in power. And let me suggest
that one cannot begin to comprehend the possibility for a U.S.-
Cuban economic relationship outside of a political context.

All Cuban economics may be reduced to a basically political cal-
culus; that is: What economic policies can ensure that Cuba does
thfl r‘x;inimum economically, so that Fidel Castro can survive politi-
cally?

A¥xd let us be clear, Mr. Chairman. Cuba’s economy is not on the
same path toward growth as are other developing countries. The
tiny economy Cuba does have is unlike others throughout the rest
of Latin America and the Caribbean and the rest of the world. Its
central objective is not obtaining competitively the prosperity or
the well-being of a people; rather the entire economy is based on
a purposeful secision to allow Fidel Castro to continue pursuing his
failed experiment at government.

Ultimately it is an irrational economy, to say nothing about its
lack of productivity. And the so-called reform process that you may
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have heard about underway in Cuba is doomed to fail for one sim-
ple reason, if that is the course that it goes on without change to
it. It does not involve the genuine participation of the Cuban peo-
ple. Tragically, the Cuban people have no stake in their own econ-
omy. They are economic strangers in their own land.

If Cuba is to attract sustained investment, it will require a plu-
ralistic democracy and a market economy. The Cuban Government
at some point has to lift the lid off reform. The political dictator-
ship, which excludes or represses popular participation, is clearly
not viable. And recent reforms to Cuba’s external economic sector
will not, in and of itself, lift Cuba out of its quandary.

The former Spanish Economic Minister, Carlos Solchaga, a mem-
ber of the Spanish Socialist Party, in this respect at the request of
Castro through Felipe Gonzalez, the Prime Minister of Spain, went
to Cuba and did an analysis of Cuba’s economy. And he said that
the reforms enacted to date are insufficient and will be insufficient
to lift Cuba out of its quandary.

Now this is someone who is sympathetic to the regime.

Such a system of government simply cannot be sustained inter-
nally. So the genesis of a new system of government in Cuba,
therefore, is inevitable.

Yet Castro has basically rejected the very advice that he sought,
Mr. Solchaga’s blueprint for economic recovery, because ultimately
it would mean democratization. And if Castro has made any
changes, he has done so only out of necessity.

Only necessity forced him to reduce his sponsorship of revolution
and terrorism abroad.

Only necessity forced him to downsize the third largest army in
the Western Hemisphere.

Only necessity has led him to make deals with foreign investors
in terms that are so exploitive they are shameful, so exploitive with
respect to labor rights and environmental damage that they fly in
the face of every pronouncement he has made in the past.

And most likely, only necessity will compel Castro to institute
genuine reforms like those that Solchaga talked about beyond the
cosmetic and exploitive reforms that we have seen to date.

Now let me just say that with respect to foreign investment, one
must question the positive reports that we keep hearing about. To
begin with, no one has hard data on the Cuban economy over the
last 6 years. Cuba has not released any statistics at all since 1989.

But I would suggest that if we looked at the opportunities, they
are quite limited in terms of returns on investment presently.

And what about the relationship of the Cuban people with the
Cuban economy? What about investment opportunities for the
Cuban people in their own land, as we have here?

Unfortunately there is no domestic investment in Castro’s Cuba;
there is no market; there is no purchasing power. And basically
with the exception of a privileged few, the Cuban people still re-
ceive all, virtually all, of their goods in rations.

So I have much more, and I would ask the chairman if we could
have our full statement in the record.

[At the time of printing, no statement was received:]
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But I will close by saying simply that in thinking about this topic
2% years_ago when I first came to the Congress, I introduced a
bill, “The Free and Independent Cuba Assistance Act.”

It is as forward thinking as the committee is today in its viewing
wl&gt"is our role; what will be our relationship in a post-Castro

a?

It seeks to help the Cuban people in a transitioning economy, in
a transitioning to democracy, as well as in a democratically elected
government, and to forge ties with the Cuban people and with
those governments in transition and ultimately a democratically
elected government, so that, in fact, the United States will once
again have the relationship which will be in the best interests of
Americans as well as on behalf of the Cuban people.

And I urge you to look at that. It is also title II of the Cuban
Liberty and Democracy Solidarity Act that Mr. Burton is sponsor-
ing.

And last, to the business community, Mr. Chairman, I think our
message should be clear. The highest yields—the highest yields—
await for you in a post-Castro Cu%a.

The greatest risks exist in Castro’s Cuba today, as we have seen
through expropriated properties, the lack of a legal system to en-
force contracts, the type of a banking system that you would want
to have, that you would, in fact, be able to participate fully in the
type of economy that we would ultimately like to see, both for the

uban people and for investment for our own companies.

éknd I appreciate the opportunity to be able to testify before you
today.

Chairman CRANE [presiding]l. Thank you, Congressman
Menendez, and good luck in your committee work now.

Next, Mr. Deutsch.

STATEMENT OF HON. PETER DEUTSCH, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF FLORIDA

Mr. DEuTscH. Thank you, Mr. Chairman, and I appreciate the
opportunity to be with you this morning.

I have a relatively extensive statement that I would like to intro-
duce in the record and just highlight several points in that state-
ment,

[At the time of printing, no statement was received:]

Chairman CRANE. Without objection, so ordered.

Mr, DEuTscH. Thank you.

As you probably are aware, my district is the district closest to
Cuba. I represent the Florida Keys, including Key West. And when
you are in Key West, Fla., you are actually 90 miles from Havana,
Cuba and you are 110 miles from Miami. I live at the northern bor-
der of my district, which is over 200 miles from Key West.

Mr. Shaw obviously—also he and I share two of the three coun-
ties I represent—has a sense of the impact of what happens in Ha-
vana has on South Florida, not just in the Keys, but throughout
Dade and Broward and Palm Beach Counties as well.

To give you a sense really of the interaction of the Cuban econ-
omy and the American economy pre-Castro, when you talk to old-
timers in Key West, Fla., they talk about the fact that when they
were growing up, it was not unusual to go to physicians in Havana
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rather than physicians in Miami, because it was easier to get to
Havana than it was to Miami during that X;rl'iod of time.

I think what is important also for all ericans and obviously
all Members of Congress to understand is that in pre-Castro Cuba,
there was no immigration. There were, in fact, quotas that were al-
lowed for Cubans to come to the United States during that period
of time that were never met. That was a period of time where the
economy really had a future and where there was full employment.

It is an economy with an abundance of natural resources, and
economic opportunity that can clearly be a locomotive of an island
in the Caribbean.

Yet it has not been. It is an economic basket case. It is a society
right now which is—which really-—there are press accounts of peo-
ple killing domestic animals for food. It is a Third World economy
a}t its worst, with all the attempts of Castro right now to change
that.

And I think what is also important for all Members of Congress
and the American public to understand is that we are talking
about a dictatorship that our own government—the State Depart-
ment consistentli' in reports describes as amongst the worst dic-
tators in the world.

And with all the happy stories—and I know my colleague from
California is going to describe some of his constituents who visited
Cuba-—they are not visiting all of Cuba; they are not talking to the
dissidents who are in jail, who have been tortured, who have been
maimed, who have been killed.

There are just consistent accounts in our own State Department’s
account, and I would urge my colleagues who believe that this is
an idyllic island and believe this is the leader of a noble revolution
to—do not listen to me; listen to Amnesty International, listen to
our State Department, listen to other civil rights groups, speak to

people.

I%ave had the opportunity to speak to scores of people who have
left the island. And speak to them in your own words or through
an interpreter to ask about the experiences that they are having
not just in Cuba in the hotel, but on a boat that they have left an
they have risked their lives.

And I think that is in many ways the context that we need to
be looking within.

And then once we sort of say that, I think we all have a sense
of the last 15 years of world history, and how dictatorships have
gone down. If we really—and I believe all members share Mr. Ran-
%el’s thoughts that our goals are the same for a free Cuba, a free

uba both politically and economically.

hAn(; I think what we are forced to then do is say: How do we get
there?

And there is a wide range of debate in terms of how we get there.
And I g}less that wide range of debate really can be boiled down
to two different approaches.

And again, we can look at how dictatorships have fallen over the
last 15 years. And the question that we then come up with: Do we
want to tighten the noose that has consistently worked, particu-
larly with levels of dictatorships similar to the Castro regime, not
to give him more freedom to abuse his own people?
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And in that approach, what we really are saying is that those al-
lies of this country—like Canada, like Mexico, like Spain, who are
probably the three largest trading partners now with Cuba—that
we all have an interest in eliminating the 1 of 35 governments in
the Western Hemisphere that remains a dictatorship. And that is
an important-—again an important fact that people should realize,
tﬁat we have interests with our allies to change the dictatorship
that way.

There is an alternative approach of trying to overwhelm with de-
mocracy. But what I would also urge, not just my colleagues, but
reallgl1 the administration, because we have an administration now
which has a schizophrenic policy regarding Cuba—it says that it
wants to both have an economic stranglehold approach and a free
exchange approach at the same time.

And I think what is clear from the administration’s perspective,
that by doing both, thei effectively are doing neither, and they are
getting the worst of both worlds in that situation.

Again, I appreciate the Chairman’s having this hearing, and I
look forward to working with my colleagues in terms of achieving
a goal that we all believe in.

hairman CRANE. Thank you, Congressman Deutsch.

Congressman Farr.

Mr. RANGEL. Mr. Chairman, I wonder whether Congressman
Deutsch would be able to stay with us for some questions?

Mr. DEUTsCH. I would be happy to.

Mr. RANGEL. Thank you. Thanz ou, Mr. Chairman.

Chairman CRANE. Congressman Farr.

STATEMENT OF HON. SAM FARR, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. FARR. Thank you very much, Mr. Chairman. I appreciate
this opportunity to speak before you on the U.S. economic and dip-
lomatic embargo against Cuba.

I am not of Cuban descent, nor do I represent many Cuban-
Amercans. I represent a district on the coast of California that has
a lot of constituents that are very interested in Cuba; they have
traveled there, visited, and have reported time and time again that
the economic embargo has been devastating to the people of Cuba
and unnecessary since the end of the cold war.

It both hurts U.S. business and the people of Cuba. And although
you have heard today on this panel that it may be good politics for
some Members of Congress, I think it is bad American trade policy.

A number of my constituents just recently returned from a trip
to Cuba. They reported unprecedented signs of economic and social

wth and activity—street vendors, artisan stalls, and other small
g::;inesses started by entrepreneurs that had appeared. New hotels
for a growing tourism trade have been built on the Cuban beaches.

What they saw testifies to the fact that the embargo is keeping
American businesses out of an increasingly lucrative and pros-
perous market.

Cuba has made unprecedented changes in their investment laws,
permitting more foreign investment than ever before. As a result,
while we sit here, we watch other countries; we watch Europe and
Latin America, including Spain, England, France, Mexico, and now
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Israel, who have taken advantage of a lucrative market and have
beﬁn investing in Cuba.

e numbers speak for themselves. Latin American countries,
such as Mexico, Brazil, and Chile, have expanded their share of
Cuban trade from 5 percent in 1989 to 40 percent last year. Carib-
bean nations have over $150 million in trade with Cuba. Cuban ex-
ports grew last year by 10 percent. And increasing numbers of
tourists—from Italy, France, England, and elsewhere—have led to
Cuban plans to build up to 27,000 additional hotel rooms to accom-
modate them. As a result, Cuba’s economy has gradually begun to
;gc;zer—Oﬂ percent increase in gross domestic product alone in

There are those who argue that we need to stop these countries
from making such investments. Frankly, I am not sure how we
could force other countries, most of them close trading partners
with the United States, to change their own trade policies.

But more importantly, I believe that we need to become more en-
gaged in Cuba, not less. Ending the economic embargo will allow
U.S. companies to invest in Cuba and would greatly contribute to
the well-being of the Cuban people.

Mr. Chairman, it is no longer traditional advocates of ending the
embargo who are being hears. Indeed, more and more conservative
voices are rising in opposition to the embargo. The economists
called our policy toward Cuba “30 years of harm to American and
Cuban interests alike.” They pointed out that the embargo is not
hurting Castro, but rather the victims of it are the Cuban people.

And just last month, the editor-in-chief of U.S. News & World
Report wrote against the strengthening of the embargo, which
would, he said, “reduce the incentive to create a new government
in Cuba and increase the risk of more Cuban refugees fleeing to
the United States.”

I see no reason to punish children in Cuba and businesses in our
own country to fight a war that has already ended. Unless we want
to start another war, a trade war, with many of the nations that
have invested in Cuba, we should avoid passing additional restric-
tions on trade with Cuba.

I urge the subcommittee to take a close look at the embargo and
to take into consideration the effect of our policy on the politics of
Cuba and the economy of our own country.

I commend the Chairman and the committee for holding this
gearing, and I would be glad to answer any questions you may

ave.

Thank you, Congressman Farr.

Congressman McDermott.

STATEMENT OF HON. JIM McDERMOTT, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF WASHINGTON

Mr. McDERMOTT. Thank you, Mr. Chairman.

I ask unanimous consent to put my whole speech in the record,
and I will excerpt from it.

Chairman CRANE. Without objection, so ordered.

Mr. MCDERMOTT. Thank you.

I think it first needs to be said that I think this is the first time
that the Ways and Means Committee has ever had a hearing on
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trade in Cuba, and I think the Chairman is to be commended for
his courage and leadership in that regard.

Mr. RANGEL. If the gentleman would yield—-—

Mr. MCDERMOTT. Yes.

Mr. RANGEL [continuing]. I did hold hearings the year before last
on this subject.

Mr. MCDERMOTT. I missed it. I am sorry.

Mr. RANGEL. That was in the old Congress, though. [Laughter.]

Mr. McDERMOTT. I know you have been here a long time, Char-
lie, but I did not know you had ever had a hearing on %uba.

Although I realize that the focus of today’s hearing is the eco-
nomic opportunities in Cuba after Fidel Castro, I do not believe it
is possible to address Cuba’s future without some discussion of our
present policy.

I personally am strongly in favor of ending the 32-year-old em-
bargo on Cuba. I have cosponsored legislation introduced by Mr.
Rangel which will enhance the relationship between the two coun-
tries by removing the unilateral trade restrictions imposed by the
United States.

After 32 years, it should be obvious to everyone that the embargo
has not worked. Castro’s regime is solidly entrenched. e
embargo’s only achievement, I think, has been to impose unneces-
sary hardship on the Cuban people.

A recent Defense Department study done by Nestor Sanchez and
Jay Mallon confirms this position, that Cuba is stable, without any
likelihood of internal rebellion, that its military is extremely un-
likely to oppose the leadership of Fidel Castro, and that the major-
ity of the Cuban people and the military support the revolution.

Castro appears poised to survive in the near term despite asser-
tions by conservatives in the United States that his control is end-
ing. Mr. Sanchez, one of the report’s editors, is a former CIA agent
and Deputy Assistant Secretary of Defense in the Reagan adminis-
tration. So this is somebody with a fairly solid background, who I
think has prepared a very good study.

If the United States hopes to be able to exert any influence at
all on post-Castro Cuba, we need to start liberalizing our trade re-
strictions now as the best way to promote change in Cuba and mu-
tual respect between the United States and Cuba.

I believe further that the greater interaction between both the
commercial and cultural sectors serves as the most effective strat-
egy to influence change inside Cuba. This same strategy is slowly
creating dramatic change in China, Russia, and even in Vietnam.

Cuba is a stable country, despite more than three decades of eco-
nomic and political pressure by us. It has 11.1 million residents, a
gross national product of $13.7 billion, and immediate proximity to
our shores. It is a natural market for U.S. trade and investment.

Cuba’s population is more productive, literate, educated, and mo-
tivated than the population of any other Caribbean nation. It has
16 major ports and 26 civilian airports of which 10 can handle
international flights.

Cuba’s ready work force and solid transportation infrastructure
will be the basis for rapid economic growth.

Now the Cuban embargo is costing Americans in both money and
lost job opportunities. A 1992 study by the Cuban Studies Program
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at Johns Hopkins University describes in detail the cost of the em-
bargo on American businesses. And I will give one example.

e opening of Cuba to U.S. tourism would have a dramatic im-
pact on South Florida’s cruise industry. It is estimated that the
number of cruise passengers taking advantage of Cuba and its
ports would reach more than $2.4 million annually within 10 years
of lifting the embargo.

In 1995, Cuba expects to receive almost 1 million tourists produc-
ing in excess of $1 billion in gross revenues.

Now since their unprecedented economic decline in the summer
of 1993, Cuba has undertaken a series of reforms designed to im-
prove the rapidly deteriorating economic situation. Castro has
begun to replace the Cuban economy, reshape it, and to make it
more invitinﬁ for foreign investment.

In 1995, they will enact a new foreign investment law, which it
is hoped will attract more overseas capital. The legislation will
allow 100 percent foreign ownership and will simplify modern for-
eign investment in the country and eliminate many of the paper-
work bottlenecks. This is a very serious step toward a market econ-

omy.

gurrently Cuba has approximately 4,000 foreign companies rep-
resenting 80 countries. There are more than 200 joint ventures
with a value of over $1 billion operating in Cuba. That is a 1,000
percent increase from the 20 joint ventures in 1991.

Cuba has increased opportunity in self-employment, in agri-
culture, handicrafts, and merchandising. Over 200,000 Cubans are
operating in the dollar-denominated segment of the economy. That
is like the segment in China which is the entrepreneurial part.

However, some of the opportunities I have described are being
lost to American businesses. The Castro government is busy mak-
ing deals and signing contracts with companies and corporations
from Europe, Asia, and Canada. By keeping American businesses
out of Cuba, the prime business opportunities are going to our com-
petitors. For example, the European, Caribbean, and Latin Amer-
ican tourism industry is currently dividing up their beachfront. The
U.S. oil industry can only watch as European and Latin American
firms explore along the Cuban coast.

The Atlantic Council has recently estimated that if the United
States ended the embargo on Cuba, U.S. exports to Cuba would
grow by $2 billion a year, resulting in the creation of 30,000 jobs.
These are jobs that this country desperately needs, and it makes
no sense to continue an embargo that cannot achieve its objective.

For that reason, Mr. Chairman, I am glad that you have con-
ducted this hearing, because I think it is an economic question, as
well as a political and a human question. And I think people have
to begin to look at that and say to themselves: Has the embargo
worked?

And the answer is a resounding no. And if something does not
work in America, usually we say: Well, let us stop that, and let us
do something else. I think we ought to do that with respect to
Cuba.

Thank you.

[The prepared statement follows:]
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News from Congressman

Jim McDermott

7TH DISTRICT ¢ WASHINGTON

1707 LONGWORTH BUILDING ® WASHINGTON, D.C. 20515 * 202/225-3106

STATEMENT BY CONGRESSMAN JIM MCDERMOTT BEFORE THE
WAYS AND MEANS, TRADE SUBCOMMITTEE HEARING ON
THE RELATIONSHIP BETWEEN THE UNITED STATES AND CUBA AFTER CASTRO
FRIDAY, JUNE 30, 1595, 10:00 AM
1100 LONGWORTH

Mr. Chairman:

Thank you for the opportunity to testify before you today.
Although I realize that the focus of today's hearing is on
economic opportunities in Cuba after Fidel Castro, I do not
believe it is possible to address Cuba's future without some
discussion of current U.S. policy towards Cuba.

I am strongly in favor of ending the 32 year-old United
States embargo on Cuba. I have cosponsored legislation, H.R.
833, introduced by the Trade Subcommittee's Ranking Member Rep.
Charles B. Rangel (D-NY), that will enhance the relationship
between the two countries by removing unilateral trade
restrictions imposed by the U.S.. After thirty-two years it
should be obvious to everyone that the embargo has not worked --
Castro's regime is solidly entrenched. The embargo's only
achievement has been to impose unnecessary hardship on the Cuban
people. A recent Defense Department study by Nestor Sanchez and
Jay Mallin confirms my position that Cuba is stable with little
likelihood of internal rebellion; that its military is extremely
unlikely to oppose the leadership of Fidel Castro; and that the
majority of the Cuban people and the military support the
Revolution. Castro appears poised to survive in the near term,
despite assertions by conservatives in the U.S. that his control
is eroding. Mr. Sanchez, one of the report's authors, is a
former Central Intelligence Agency official and deputy assistant
secretary of defense in the Reagan Administration.

If the U.S. hopes to be able to exert any influence at all
on a post-Castro Cuba, we need to start liberalizing our trade
restrictions now as the best way to promote change in Cuba and
mutual respect between the U.S. and Cuba. I strongly believe
that greater interaction through both commercial and cultural
exchange serves as the most effective strategy to influence
change inside Cuba. This same strategy is slowly creating
dramatic change in China, Russia, and soon in Vietnam.

Cuba is a stable country despite more than three uecades of
economic and political pressure on Castro by the U.S. government.
With 11.1 million residents, a gross national product of $13.7
billion, and immediate proximity to U.S. shores, Cuba is a
natural market for U.S. trade and investment. Cuba's population
is more productive, literate, educated and motivated than the
population of any other Caribbean nation. Cuba also has 16 major
ports and 26 civilian airports, of which ten can handle
international flights. Cuba's ready workforce and solid
transportation infrastructure will be the basis of Cuba's
potential for rapid economic growth.
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The Cuban embargo is costing Americans in both money and
lost job opportunities. A 1932 study by the Cuban Studies
Program at Johns Hopkins University describes in detail the cost
of the embargo on American businesses.

* U.S. sugar refineries that import raw sugar from Far
Eastern suppliers could save an estimated $6.5 million
dollars a year by importing Cuban sugar.

* The opening of Cuba to U.S. tourism would have a
dramatic impact on South Florida's cruise industry. It
is estimated that the number of cruise passengers
taking advantage of Cuba and its ports will reach more
than 2.4 million annually within 10 years of ending the
embargo.

* In 1995, Cuba expects to receive almost a million
tourists producing in excess of $1 billion in gross
revenues. As more world-class hotels open, Cuba can
be expected to capture an increasingly larger share
of the Caribbean tourist market. Unfortunately,
because of the embargo, U.S. hotel chains are not
able to take advantage of Cuba's tourist potential.

* By purchasing Cuban citrus, the United States could
save $34 million per year, or $150 per ton on citrus
imports.

* U.S. importers could save money by importing Cuban
seafood, coffee, tobacco, rum, honey, and marble.

* The United States could capture a large portion of
Cuba's textile imports. It is estimated that the
United States could sell Cuba 20,000 tons of cotton
5,000 tons of polyester and rayon fibers and over $%1
million dollars worth of thread each year.

* U.S. grain exporters could capture most of the $400
million a year Cuban grain market.

* U.S. oil industries could explore the 0il rich Cuban
coastline.

Canadian imports from Cuba in 1993 amounted to $140 million,
mostly sugar and nickel. That year Cuba bought $77 million worth
of Canadian goods. About 30 Canadian companies have joint
venture agreements with Cuban counterparts, and Canadians are
Cuba's principal source of English-speaking tourists -- some
130,000 Canadians flock to beach resorts east of Havana every
year.

These are just a few of the lost opportunities for American
businesses in Cuba. And, unfortunately, this is just the
beginning -- there will be many more lost trade and investment
opportunities for U.S. companies if we continue to believe that
we must maintain the embargo as long as Castro is in power.

Since Cuba's unprecedented economic decline in the summer of
1893, Cuba has undertaken a serieg of reforms designed to improve
rhe rapidly deteriorating economic situation. Castro has begun
co reshape the Cuban economy to make it more inviting for fore.y.
busginess investment by bringing Cuba's business practices more
in-line with those of other Caribbean countries.

In 1995, Cuba will enact a new foreign investment law it
hopes will attract more overseas capital. The legislation will
allow 100% foreign ownership and will simplify and modernize
foreign investment procedures and eliminate many of the
bottlenecks and roadblocks that potential foreign investors have
complained about in the past. This is a significant step toward
a more market-oriented economy.
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Cuba currently has commercial relationships with
approximately 4,000 foreign companies representing more than 80
countries. There are more than 200 joint ventures, with a value
of over $1 billion dollars, operating in Cuba. This is a 1000
percent increase from the 20 joint ventures in 1991.

Cuba has created opportunities for self employment in
agriculture, handicrafts and merchandizing. Over 200,000 Cubans
freely operate in this dollar denominated sector and the number
is growing.

However, some of the opportunities that I have described are
vanishing for American businesses. The Castro govermnment is busy
making deals and signing contracts with companies and
corporations from Europe and Asia and the rest of the world. By
keeping American businesses out of Cuba, the prime business
opportunities are going to our competitors.

For example, the European, Caribbean and Latin American
tourism industry is currently dividing up Cuba's beautiful
beachfront property. The U.S. oil industry can only watch as
European and Latin American firms explore for oil off Cuba's
coasts.

The Atlantic Council has recently estimated that if the U.S.
ended the embargec on Cuba, U.S. exports to Cuba would grow by $2
billion dollars per year resulting in the creation of more than
30,000 jobs in the U.S.. These are jobs that this country
desperately needs and it makes no sense to continue an embargo
that cannot achieve its objective. 1If we lift the embargo now,
our economic and political relationship with post-Castro Cuba
will be bright and productive for both the U.S. and Cuba.
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Chairman CRANE. Thank you, Congressman McDermott, and the
first to %%estion our witnesses is our distinguished ranking minor-
ity member, Mr. Rangel.

Mr. RANGEL. Thank you. I am going to try to be brief because
we have a lot of witnesses, and we have to get out of here.

This is a very emotional subject. I want to thank you for having
this hearing. I hope every committee could have hearings. I think
we ought to ask the questions and respect each other’s opinion.
And that is why I am glad Congressman Deutsch said—you con-
sented to remain.

This hearing is trade with Cuba after Castro.

What do you perceive the new government will be after Castro?
Who would be the person now? Since I know we have to have some
plan, America is thinking about having these hearings in the fu-
ture, who would we be dealing with? o are the possible can-
didates for a new democratic Cuba?

Mr. DEUTSCH. Are you directing that to me?

Mr. RANGEL. Yes.

Mr. DEUTSCH. First off, the reality is, Castro is not at his death-
bed. I mean, you know, lightning can strike, but it could have
struck yesterday; it could strike to ay, but, I mean, he is not at his
deathbed today.

I think the reality of the country is—for me to predict the dy-
namics of who is %omg to be elected, who are the candidates in the
Cuban domestic election, a Presidential election, a legislative elec-
tion, I just think is

Mr. GEL. I am assuming—I am assuming that this embargo
and the Helms embargo and all of this thing is going to put some
pressure on, that something happens.

Now if you and I want something to happen to get rid of Castro’s
Cuba, we have got to have a game plan.

Mr. DEUTSCH. Well, let me——

Mr. RANGEL. Do you think there is going to be a revolution?

Mr. DEUTSCH. Let me say that there is a game plan, that I have
been supportive of the Menendez bill, which I am sure you are
aware of, which really, in a sense, sets up incentives that the
Cuban people are aware of, that the Cuban Government is aware
of, that Cuban military officials are aware of, that essentially says
that this country is going to do a Marshall plan or a Marshall-type
plan in a post-Castro Cuba, that we have—that that legislation is
out there, that you, I am sure again, have reviewed. We talk——

Mr. RANGEL. Now look, it is the law. I do not care what theory
you have got. My theory is, open up the doors, exchange students,
get businesspeople over there, get those reporters over there to find
out what this rascal is really doing with people, have an exchange.
Let their students see our students, our students see their stu-
dents. I really think like even in high crime areas, we say: Get the
people in the street, and you will keep the criminals indoors.

I think let the sunshine continue to be in Cuba, and let the
strength of capitalism work its will.

Obviously you think differently. I am trying to think like you.
Give me the scenario.

Some people tell me if there is a revolution or he steps down
that the brother, who is really not a very pleasant person and
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would make Castro look good, would take over. So I know we are
not going to accept that.

Some people say there are some people in Florida, that they have
already decided who is going to run for office. I have said: I do not
believe that; these people are not thinking about leaving Miami.

They say that, well, the people are going to get fed up with this,
and they are going to revolt. And I said: My God, are the people
that are on these rafts the people who are going to lead the revolt?

I looked at the people in Cuba, and we do not even give them
medicine or food or sell it to them. And then I looked at the army,
and, my God, they are well fed; they are well trained. I said: We
cannot have a revolution in Cuba.

They said: Why not? I said: Because the easiest thing to do is to
get on the raft and get to Miami rather than to fight these guys
that have been all over the world without invitation, fighting and
killing people.

So I want to know your scenario, because there are any number
of businesspeople waiting for us to get our act together, either over-
throw him, invade there, set up a new government, you know.

And, of course, our friends—we just reached an agreement with
Japan. We just signed the North American Free Trade Agreement.
We have just bought into GATT. And I assume you support the
Helms-Burton bill.

Mr. DEUTSCH. I do.

Mr. RANGEL. And so we are telling all these people, especially the
Ja%anese, that if you dare trade, after we tell you not to trade with
Cuba, we are going to prohibit any goods coming into our country
from you. Your executives, shareholders, and families who do busi-
ness cannot even get a visa to come here, and everyone can sue you
for taking Cuban-imercans’ property.

I mean, this is heavy stuff. Having said that, assuming it works,
gnyCc}i)airman wants to know how we can get an economic foothold
in Cuba.

Who would we be talking with, if any of this stuff works?

Mr. DEUTSCH. Again, we have a history of dictatorships over the
last 15 years that have gone to democracies. It has worked. It has
worked in——

Mr. RANGEL. Well, we have always had our whole CIA——

Mr. DEuTSCH. No, no. But in Eastern Europe, I mean, we have
had scores of countries that have changed their fundamental gov-
ernment over—that have been dictatorships over a 30-year period.

Mr. RANGEL. But we have had candidates, sometimes overtly,
sometimes covertly. We have always had candidates.

Mr. DEUTSCH. Mr. Rangel, with all due respect, I mean, I have
no candidate. I do not believe the U.S. Government has a can-
didate. I am sure there are people both in Cuba and I would not
de.{)bt in Miami that have visions of being elected in a post-Castro

uba.

But I think we have experience over the last 15 years that coun-
tries do change the form of their government.

And I can say it in another way. I mean, you know, whether
through peaceful or whether through violent means.

And you talk about the military. I mean, there are consistent
high-level military people who have defected. I mean, MiG jets
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have landed in my district at Boca Chica right outside of Key West
on more than one occasion. And I can tell you about those MiG jets,
and I have talked to the mechanics who have looked at the jets
after they have landed, and they have told me about the low main-
tenance. And when they talk to the pilots about it, that they were
not burning jet fuel because they could not afford jet fuel. :

This is an economy that even at the highest levels in terms of
the planes that they are sending, their highest level planes, have
economic problems.

And the idyllic image, you know, that you are portraying and
that Mr. Farr portrayed—and I think to some extent I really take
strong exception to what my colleague from Washington, Mr.
McDermott talked about—is that the embargo really is only in ef-
fect for 3 years.

I mean, the Torricelli bill, which is really the embargo, was
passed in 1992. And it is not—that is not, by my calculation, 32

ears.
d We have seen the effect. And then also, I guess it is just wishful
thinking in the other way; a fundamental change occurred with the
demise of the former Soviet Union. That really was the economic
linchpin of Cuba’s success.

This year—not last year—this year is the worst production of
sugar in the last 15 years in Cuba. If the economy is doing so
great, by their own accounts in terms of the actual production of
sugar—there are all these entrepreneur farmers that got the spirit
of cag)italism—why is the sugar production the worst in the last 15
years?

And we do have a sense. It is not just the CIA who is giving us
accounts. There is nonstop service from Miami to Havana almost
every day. And there is travel that goes on. And when there are
press accounts, and people are leaving the shores of Havana, there
were—there were television cameras there.

And again, in terms of recent history, I mean, you know, Castro
is a master chess player in terms of letting out the plug.

I think—I agree with you that our government—really the U.S.
Government, the Clinton administration, really probably lost an op-
portunity in how they dealt with the most recent rash of Cuban
emigrés, because the public image of tens of thousands of people
publicly demonstrating in a dictatorship that occurred in the port
of Havana, you know, is unprecedented. I mean, it is really unprec-
edented in that type of government.

So to say that there is not a sense in the country of an oppor-
tunity for change is not looking at the country.

And I go back to tell you that when we look at 15 or 20 countries
over the last 15 years that have changed their fundamental type
(gi;)vemment from a dictatorship to a democracy, they have changed

ifferent ways. Some of them have changed by bullets; some have
changed by %allots and by international assistance in a variety of

ways.

Xnd I am not—I cannot predict to you how the Cuban Govern-
ment is going to change.

Mr. RANGEL. OK.

Mr. DEUTSCH. But I can tell you that we do have a way—that
in recent history the way governments have changed.
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Mr. RANGEL. Thank you.

Mr. DEUTSCH. And I say to you that your approach is a potential
approach, but I do not believe it is the right approach.

And I think what I would also clearly say, that from an adminis-
tration standpoint—I mean, I said it during my statement, but I
think members really need to hear it maybe more than once, is if
y0\}11 look at what the administration is doing, they are not doing
either.

Mr. RANGEL. Thank you.

Mr. DEUTsSCH. They are absolutely not doing either. And by not
doing either, they get the worst possible results.

Mr. RANGEL. Thank you.

Chairman CRANE. The gentleman’s time has expired.

Mr. Shaw.

Mr. SHAW. Thank you, Mr. Chairman. I will be brief.

I just want to make a couple of comments and a couple of obser-
vations from the testimony that we heard.

I think, Mr. McDermott, I agree with you, and you are absolutely
correct, in talking about the resourcefulness of the Cuban people.
They have been extremely successful in our country, particularly
down in South Florida. And Cuba was certainly head and shoulders
ahead of the rest of the Caribbean before Castro took power.

The question is to whether or not our economic embargo and the
policy of the last 30-plus years has been successful. We could cer-
tainly debate.

But I would submit that without assistance, the very overwhelm-
ingly generous assistance of the Soviet Union in keeping Castro
propped up all of these years, that he would have collapsed many,
many years ago. And I think maybe we underestimated the resolve
of the Soviets in recognizing the military importance of Cuba and
their keeping Castro in power. Perhaps there was a miscalculation
there.

But the economic—I think the basic economic policy of this coun-
try was correct.

Now that the Cubans no longer have the Soviets to prop them
up, I think that it would be a very bad mistake to abandon that
policy and to have a shift in the U.S. policy.

It may be a few years or even a few months before the whole
economy of Cuba collapses to the extent that Castro no longer can
survive.

Would we undergo the same policy, knowing that it was going to
be 30-plus years before we brought down that oppressive regime?

I do not know the answer to that. But since this has been our
policy, I think now is the time to stick with it, because I think that
it i1s going to achieve its objective of bringing democracy to the is-
land nation of Cuba.

Mr. MCDERMOTT. If I may respond?

Mr. SHAW. Yes, please.

.Mr. McDErRMOTT. I think that we agree that it survived on the
backs of the Soviet Union for many years.

The argument that I would make is that the time when they
were really vulnerable was when the Soviet Union came down.
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As Mr. Deutsch has suggested, all across the world, when the
Berlin Wall fell down in 1989 in December, opportunities opened
up everywhere for us to make inroads. And we did, and things fell.

I mean, you look at Poland, or you look at Czechoslovakia, or you
look at all—and we are in Vietnam now—you know, of these issues.

But the one place that we have maintained our—what I would
say “intransigent position” has been with respect to Cuba. And I
would question your assertion that they are going to come down.
I mean, that really is the nub of the question here. If we hang on
a little longer, will they finally collapse?

What you see when you look at Cuba today is that Fidel Castro
is not stupid. He is making rapid judgments about realigning him-
self with the rest of the world, changing, allowitrlrghforeign owner-
ship to come in, 100 percent foreign ownership. They are making
deals with everybody else in the world.

And unless—and I think unless we are able to pull off what we
did in South Africa, where we got the entire world to put pressure
on South Africa, an embargo is ultimately not going to work.

Now obviously we can—that is the real nub of the debate here.
I think that we have plenty of examples around the world where
embargoes did not work. en we put an embargo on Russian
wheat, the only people that suffered out of that were the farmers
in Washington State who could not export to Russia. In fact, they
went to Argentina and Australia and got their wheat.

Mr. SHAW. Let me comment, because my time is about out. The
(alllestion is what has happened in the former Soviet Union and
those nations and the nations that were behind the Iron Curtain
upon the collapse of communism in Europe. That is quite different
than Vietnam and what has happened in Asia, because the parallel
should really come from Europe.

What we saw there was democracy flourishing, people reaching
out for democracy and the countries reaching out for democracy. It
was a peaceful revolution.

That has not happened in Cuba. That is not what Castro is talk-
ing about. Castro has not talked about free elections. We obviously
would much rather see a very peaceful transfer of power to a demo-
cratically elected government in Cuba—that has got to be our ob-
jective,

While Castro has reached out and tried to get investors from
around the world into Cuba, he has not reached out to his own peo-
ple and offered them democracy. That is the big difference between
the other satellites of the former Soviet Union and in Cuba, and
that is enough of a reason for us to hold onto our existing policy.

I thank you. We have an honest disagreement, but we certainf;
want the same objectives.

Thank you.

Chairman CRANE. Thank you.

Mr. Coyne.

Mr. CoyYNE. I have no questions.

Chairman CRANE. Mr. Hancock is not with us.

Mr. Ramstad.

Mr. RAMSTAD. My questions have already been responded to, Mr.
Chairman. Thank you.

Chairman CRANE. Mr. Neal.
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Mr. NEAL, Thank you, Mr. Chairman.

I would like to direct my question to Mr. Deutsch.

You brought up the issue of the Soviet Union underwriting the
economy, and you mentioned, I think, oil. Could we talk about that
specifically for a second? Did you

Mr. DEUTSCH. I think Mr. McDermott mentioned oil exploration.

Mr. NEAL. Could we talk about that?

Mr. MCDERMOTT. Well, certainly the Soviet Union was the main
sourcela of oil for the Cubans, the way that they got the money to
get oil.

‘1\}'{1’;’ NEeAL. Now it was literally a gift rather than a subsidy,
right?

Mr. MCDERMOTT. Yes, yes.

Mr. NEAL. They subsidized their purchase of sugar. I mean, it
was a whole sugar/oil kind of economy. Qil was essentially a gift
to the Cubans to keep their economy running.

So in your comments, you suggested that Castro is prepared to
undertake structural reforms in the Cuban economy that will allow
not only for private ownership, but also lead to democratization
down the road?

Mr. MCDERMOTT. That is my view. And, in fact, one of the things
that has happened along the coast of Cuba is that countries are
now looking at where we could drill, what are the potentials of
drilling wells. And the rest of the world is looking at it also. But
American exploration, oil exploration, cannot go on, because our
government, says our people cannot go do it.

But Cuba is reaching out to everybody else and saying: Come
have a look and see where we might be able to; because ghey are
looking for a source of oil and looking for a way.

And I think that getting in—our getting into China, the original
ﬁetting into China, when Mr. Nixon opened ug China, the process

as gone much more rapidly, because the businesspeople were
there, and the students were there, and the press was there. And
the same, I think, will happen in Cuba.

Mr. NEAL. Wel], I am delighted to hear you makins these capital-
ist arguments. But let me go beyond that for a second, if I can.

Some years ago, I had a chance with a delegation to visit East
Germany at the time that the wall came down.

The contrast in living standards between the East Germans, who
the Americans purported to be the stars of the Soviet empire—the
contrast of how they lived as opposed to how the West—was da
and night. I think that in some circles we have been sold a bad bill
in the sense that we have been told that the Cubans were the stars
of the Western Hemisphere.

However, the truth is that without a huge subsidy from the So-
viet Union, the Cuban economy probably would have collapsed a
long time ago.

As you point out, Castro was fairly cunning in the manner in
which he governs, or he certainly would not have survived for more
than three decades.

But are you telling us today that you believe this fledgling de-
mocratization in the end will bring about the end of Fidel Castro?

Mr. McDERMOTT. I do not know that I used the phrase “ﬂedgling
democratization.” I would say “fledgling capitalist movement,” be-
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cause they are essentially allowing foreign ownership, whereas be-
fore it was all State ownership. They are allowinﬁl companies to
come in and do things of that sort, entrepreneurial kinds of things.

You can also see the entrepreneurial kinds of things in the city.
So there are—it is beginning to emerge.

The first time I went to C%nina in 1977, it was the year after Mao
died. There was no entrepreneurial stuff. You wou{d occasionally
see somebody selling cigarettes or pieces of cloth on the street, and
as soon as you tried to take a picture, they would wrap it up and
run away because they were afraid.

The next time I went back to China in 1982, it was everywhere.
And if you go today to China, you can see the progression of
changes.

You are seeing the very first seeds coming up out of the ground
in Cuba, because they are going down, and they have to make
cﬁanges, and Castro can see it and is making these kinds of
changes.

Mr. NEAL. Mr. Deutsch, you are saying essentially that you be-
lieve that by tightening the noose, it will bring about those
changes?

Mr. DEuTscH. Well, I think we also are talking about~—I think
there is an experiment going on in Cuba and in China, that can
you have this sort of quasi-capitalism without any freedom?

I mean, you know, yes, there has been a sort of an economic en-
trepreneurial shift in China at a small scale. But you also still
have slave labor in China; you also still have child labor, you know,
at very young ages in China. I mean, China is not the paradigm
of freedom and democracy.

And I think again from my perspective in world history, there
has not been a country that has been able to have this sort of cap-
italism/repressivism at the same time. And there is still torture.
And Tiananmen Square still took place in the period that Mr.
McDermott talked about.

And again, the level of catastrophe in the Castro economy is real.
And I think Mr. Shaw really spoke to that. And again, the evi-
dence, I think, is clear at this point in time, and there are press
accounts, as I described, of people, you know, eating domestic ani-
mals just to survive, food.

And what I think is interesting—again, this is—you know, this
is something we should all know, Castro legalized the possession
of dollars. In this sort of market economy that Mr. McDermott is
talking about, the old American greenback can legally be held in
Cuba and can be traded and can be paid for in goods in Cuba
today. I mean, those transactions that he is talking about and
§t1ieet 1vendor‘s, you can pay in dollars and not be arrested, and it
is legal.

I mean, what an admission of the catastrophe, of the utter fail-
ure of the 30 years of the dictatorship. I mean, just the acknowl-
edgment that it does not work.

d I think what this—what our country—what this Congress
reall{l needs to decide—and again, I think the administration really
has had this problem—I think all of us share the same goal, 1
mean, and Mr. Rangel and I, I think, absolutely share the exact
same goal.
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But the question is how to get there. And there really is this fun-
damental choice. It is a fundamental choice of saying: Let us open
everything up completely, and let us just try to, you know, throw
them—you know, throw them into an American economy.

And I guess what I would say is, hey, you know, that does not
only work. And there is this problem, too, that that does not deal
with the aspects of political freedom. It deals with this: Yeah, an
American company can go in there, and in a society that does not
have any legal system in terms of protecting property rights and
contracts or other, and we do have American corporations that
function in environments like that, or do we want to see a fun-
damental change?

And I think again Mr. McDermott pointed out the case of South
Africa, where the conditions in South Africa before the embargo
that worked, the prospect of change was much, much, much less
likely than what occurred—than what exists in Cuba today.

And I guess what 1 really feel is, you know, when we are loaning
the Mexican Government billions of dollars, as part of that negotia-
tion, we ought to be talking to them about, hey, you know, let us
help bring change to the Castro dictatorship.

4 And I think that there is a path there that we have not really
one.

Mr. NeAL. I will just close on this note, Mr. Chairman, if I can,
just for 1 second.

And, thank you, Bob.

Much of the objections from successive administrations to Castro
and to Cuba largely came from the notion over a number of years
that he was exporting revolution.

Mr. DEUTSCH. Right.

Mr. NEAL. That he was using Cuba as a base for South America
and for the other nations in the Caribbean. I think we can all safe-
ly assume today that that threat has not receded, that it is over.

But one of the things I think it is important to point out to view-
ers and to the public is that this is one of those difficult issues in
the sense that there is some truth to what both sides are saying
here.

And the question for us, as we begin this national conversation
about how best to bring Cuba back into the role of a more civilized
community, I guess, is to try to convince them that democracy and
capitalism and free markets, and at the same time how to hasten
Castro’s demise is also something that I think ought to be on the
front burner of the American agenda.

Thank you, Mr. Chairman

Chairman CRANE. Thank you.

Are there any further questions on our side of the aisle? Mr. Zim-
mer. Ms. Dunn.

[No response.]

Chairman CRANE. Then I thank our witnesses for their testi-
mony, and I will now invite Edward Casey, Deputy Assistant Sec-
retary for South America from the State Department to be our next
witness.

You may proceed at once, Mr. Casey.
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STATEMENT OF EDWARD A. CASEY, DEPUTY ASSISTANT SEC-
RETARY FOR SOUTH AMERICA, BUREAU OF INTER-
AMERICAN AFFAIRS, U.S. DEPARTMENT OF STATE

Mr. CAsEY. Thank you, Mr. Chairman.

First, I would like to thank you for the opportunity to share with
this committee the administration’s view of Cuba’s role in the proc-
ess of economic integration in our hemisphere and to endorse the
view of all the preceding members about the value of this particu-
lar hearing.

Cuba is a country with great economic potential, and unlocking
that potential would have tremendous and lasting benefits for
Americans as well as Cubans. Cubans on the island, like those in
the United States, have demonstrated their talent and energy in
countless ways.

The island of Cuba itself is endowed with valuable natural re-
sources including fertile agricultural land, rich mineral deposits, oil
fields, excellent deep water ports, and beautiful tourist attractions.

In spite of those sparkling possibilities, however, Cuba’s economy
is currently not just limping; it is crawling along. While some re-
forms have been implemented, they have been carefully limited to
preserve the regime’s control over individuals’ livelithoods. The
Cuban Government has so far sought to avoid more meaningful re-
form b aﬁgressively courting foreign investment.

While the regime has claimed $1.5 billion in such investment and
has alluded to U.S. businessmen making secret visits to Havana,
the fact remains that most investors remain leery of Cuba’s cen-
tralized and arbitrary investment approval process, the regime’s
still pervasive involvement in the economy, and the risk of political
instability.

These and other factors have meant that investment to date in
Cuba has been limited to relatively few sectors, particularly tour-
ism, and it has largely been structured to provide rapid return on
investment and ease of exit, if that should prove necessary.

There is no question that when chan%ee finally comes in Cuba,
and U.S. businesses move in, there will a wealth of opportuni-
ties for them. The U.S. proximity to Cuba, Cubans’ continuing af-
finity for American products, a.ndy the strong cultural and historical
ties that bind our two countries will mean that U.S. commercial in-
volvement in Cuba is destined to be deep and beneficial to both Cu-
bans and Americans.

The normalization of our trade relationship could proceed along
three lines.

First, both Cuba and the United States are members of GATT
and WTO. We would thus be able to provide a democratic Cuba
with MFN, most-favored-nation, access to our market. American
businessmen could compete in Cuba on an equal footing with other
countries.

Second, a democratic Cuba would be welcome to participate in
hemispheric efforts to build a free trade area in the Americas.

Hemispheric trade ministers are meeting today in Denver to take
the first concrete steps toward the goal of completing an FTAA by
2005. The FTAA will provide opportunities for smaller economies
like Cuba’s to enhance their economic growth and development.
Cuba cannot be welcomed into this family, however, until it has
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embraced the same democratic and free market principles that
unite the rest of its members.

Third, the United States could extend trade benefits to Cuba,
equivalent to those of other countries of the Caribbean Basin, once
Cuba meets the same requirements. This would include duty-free
treatment under the Caribbean Basin Economic Recovery Act and
the NAFTA parity legislation which you, Mr. Chairman, are spon-
soring,

While the resurrection and reintegration of the Cuban economy
will have immediate benefits for both Cubans and Americans, par-
ticularly Americans in Florida and other Southern States, there
will be difficult obstacles to overcome.

Among these will be deteriorated infrastructure on the island,
the Cuban people’s lack of recent experience with free markets, the
lack of institutions to support a free market economy, and perhaps
thorniest of all, the resolution of property claims.

There are currently almost 6 billion dollars’ worth of certified
U.S. property claims, including the interest value over time. Cuba
will face many more uncertified claims held by Cuban-Americans
who have become citizens since their property was confiscated by
the Cuban Government and still more claims from Cubans still on
the island.

The U.S. Government will strongly encourage transition and a
democratic Cuban Government to resolve all property claims
promptly and appropriately.

The United States will strongly support the creation of a mecha-
nism under Cuban or international law to do so. We will encourage
restitution of property in cases where that would be appropriate.

The United States may also pursue a government-to-government
settlement agreement. We cannot predict what form the solution to
this problem will take now, but we are confident that a solution
will be found.

Early resolution of claims will be essential not only for the sake
of claimants, but also to firmly establish property rights for future
Cuban and foreign investors to clear obstacles to privatization and
heal old wounds in Cuban society.

It is important for us to begin planning now how the U.S. Gov-
ernment, as well as other governments and institutions could most
effectively support a future transition to a democratic government
in Cuba. Strong U.S. support would be crucial during a transition
to help meet humanitarian needs and to assist in building demo-
cratic and free-market institutions.

Early involvement by the international financial institutions in
Cuba, once a democratic transition has begun, will also be essential
to help stabilize the Cuban economy and provide incentives for the
?ew government to undertake difficult, but necessary, economic re-
orms.

Perhaps the most important U.S. contribution to the rebuilding
of Cuba, however, would be made by our private sector. U.S. busi-
ness will be extremely competitive in nearly all sectors in Cuba, in-
cluding construction, repair and expansion of physical infrastruc-
ture, agriculture, mining, oil extraction, financial services, tele-
communications, transportation, and tourism. The island will also



4

be an extremely attractive location for U.S. investors in light indus-
try manufacturing.

The opportunities will be there, and I believe we can all be con-
fident that American business will take full advantage of them.

Mr. Chairman, thank you again for this opportunity to reaffirm
the administration’s commitment to expanding our economic links
in the Americas and our fervent desire to do all we can to help a
democratic Cuba rejoin our hemispheric family.

Thank you.

[The prepared statement follows:]
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I would like to thank you, Mr. Chairman, for the
opportunity to share with this committee the Administration’s
view of Cuba’s future role in the process of economic
integration of our hemisphere. It is particularly appropriate
that while economic and trade ministers from all over the
Americas are meeting this week in Denver to plan that process
-- a process that will unquestionably advance the United
States’ long-term economic interests -- we take time to
discuss here the missing link in hemispheric solidarity: Cuba.

Mr. Chairman, Cuba is a country with great economic
potential, and unlocking that potential would have tremendous
and lasting benefits for Americans as well as Cubans. Cubans
on the island, like those in the United States, have
demonstrated their talent and energy in countless ways. The
island of Cuba itself is endowed with valuable natural
resources, including fertile agricultural land, rich mineral
deposits, o0il fields, excellent deep water ports and, of
course, its beautiful beaches, mountains, historical
architecture and other tourist attractions.

In spite of these sparkling possibilities, however, Cuba’s
economy is currently not just limping, but crawling along.
While some reforms have been implemented, they have been
carefully limited to preserve the regime’s control over
individuals’ livelihood. These tight limits on reform have
also greatly reduced their economic impact; changes have been
far too circumscribed to provide Cubans with adequate freedom
and incentive to produce what is needed in the quantities
required. Cuban industries are operating at a fraction of
their capacity, and shop shelves are largely empty except for
dollar stores selling imported products.

The Cuban government has so far sought to avoid more
meaningful reform by aggressively courting foreign investment.
While the regime has claimed $1.5 billion in such investment,
and alluded to U.S. businessmen making secret visits to Havana,
the fact remains that most investors remain leery of Cuba’s
centralized and arbitrary investment approval process, the
regime’s still pervasive involvement in the economy and the
risk of political instability. Foreign businesses still may
not hire Cubans directly, but must go through a government
agency. They may only in rare instances sell to the domestic
Cuban market.
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These and other factors have meant that investment to date
in Cuba has been limited to relatively few sectors,
particularly tourism, and has largely been structured to
provide rapid return on investment and ease of exit should that
prove necessary. The idea that "all the good investments will
be gone by the time Americans get in" is ludicrous. There is
no question that when change finally comes in Cuba and U.S.
businesses move in, there will be a wealth of opportunities for
them. The U.S. proximity to Cuba, Cubans’ continuing affinity
for American products and the strong cultural and historical
ties that bind our two countries will mean that U.S. commercial
involvement in Cuba is destined to be deep and beneficial to
both Cubans and Americans.

When democratic change does take place in Cuba, Cuba will
certainly take its place in our developing hemispheric economic
system. The normalization of our trade relationship could
proceed along three lines.

First, both Cuba and the U.S. are members of GATT/WTO. We
would thus provide a democratic Cuba with MFN access to our
market. American businessmen would compete in Cuba on an equal
footing with firms of other countries.

Second, a democratic Cuba would be welcome to participate
in hemispheric efforts to build a Free Trade Area of the
Americas (FTAA). Hemispheric trade ministers are meeting today
in Denver to take the first concrete steps towards the goal of
completing an FTAA by 2005. The FTAA will provide
opportunities for smaller economies like Cuba’s to enhance
economic growth and development. Cuba cannot be welcomed into
this family, however, until it has embraced the same democratic
and free-market principles that unite the rest of its members.

Third, the United States could extend trade benefits to
Cuba equivalent to those of other countries of the Caribbean
Basin once Cuba meets the same requirements. This would
include duty free treatment under the Caribbean Basin Trade
Security Act and NAFTA-parity legislation which you, Mr.
Chairman, are sponsoring, if approved by Congress.

While the resurrection and re-integration of the Cuban
economy will have immediate benefits for both Cubans and
Americans, particularly Americans in Florida and other Southern
States, there will be difficult obstacles to overcome. Among
these will be deteriorated infrastructure on the island, the
Cuban people’s lack of recent experience with free markets, the
lack of institutions to support a free market economy, and
perhaps thorniest of all, the resolution of property claims.
There are currently almost $6 billion worth of certified U.S
property claims (including interest value). Cuba will face
many more uncertified claims held by Cuban Americans who have
become citizens since their property was confiscated by the
Cuban Government, and still more claims from Cubans still on
the island. The Cuban Goverment created this mess through its
uncompensated expropriations thirty-five years ago. It will be
the task of a future Cuban Government to put things right. The
U.S. Government will pursue satisfactory resoclution of U.S.
claims in accordance with international law.
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The U.S. Government will strongly encourage transition and
democratic Cuban governments to resolve all property claims
promptly and appropriately. The U.S. will strongly support the
creation of a mechanism under Cuban or international law to do
so. We will encourage restitution of property in cases when
that would be appropriate. The U.S. may also pursue a
government-to-government settlement agreement. The Department
of 3tate has been quite successful in gaining significant
compensation for U.S. claimants from a number of countries in
the last several years, and we may puruse a similar outcome in
Cuba. We cannot predict what form the solution to this problem
will take now, but we are confident that a solution will be
found. Early resolution of claims will be essential not only
for the sake of claimants, but also to firmly establish
property rights for future Cuban and foreign investors, to
clear obstacles to privatization, and to heal old wounds in
Cuban society.

It is important for us to begin planning now how the U.S.
Government, as well as other governments and institutions could
most effectively support future transition and democratic
governments in Cuba. Strong U.S. support would be crucial
during a transition both to help meet humanitarian needs and to
assist in building democratic and free market institutions.
Early involvement by the international financial institutions
(IFIs) in Cuba once a democratic transition has begun will also
be essential to help stabilize the Cuban economy and provide
incentives for the new government to undertake difficult but
necessary economic reforms.

Perhaps the most important U.S. contribution to the
re-building of Cuba, however, will be made by our private
sector. U.S. business will be extremely competitive in nearly
all sectors in Cuba, including housing construction, repair and
expansion of physical infrastructure, agriculture, mining, oil
extraction, developing financial service networks,
telecommunications, transportation and, of course, tourism.
Some studies have predicted that within a few years after a
democratic transition, visitors to the island could more than
triple, to over 2 million per year. The island will also be an
extremely attractive location for U.S. investors in light '
industry manufacturing. Cuba will also constitute an excellent
market for all types of U.S. products. The opportunities will
be there, and I believe we can all be confident that American
business will take full advantage of them.

Mr. Chairman, thank you again for this opportunity to
reaffirm the Administration’s commitment to expanding our
economic links in the Americas, and our fervent desire to do
all we can to help a democratic Cuba re-join our hemispheric
family.
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Chairman CRANE. Thank you, Mr. Casey.

Mr. Rangel.

Mr. RANGEL. Thank you, Mr. Chairman.

What is all this business about our administration not having
any policy with Cuba? You spelled it out to me.

How are we going to get rid of Castro? That is the part I missed.

Mr. Casey. That is the part I am not in a position to explain.
‘We do not—as Mr. Deutsch said—we do not have a list of can-
didates, a scenario for the shape of a new Cuban Government with
the passing of Fidel Castro.

We have a set of policies in place which we hope and believe will
lead to a peaceful transition to democracy, but——

Mr. RANGEL. Peaceful transition?

Mr. CAsEY. That is what we are seeking, Mr. Rangel.

Mr. RANGEL. Who would you negotiate with? Castro and his
brother?

Mr. CASEY. It is an open question as to whether we would nego-
tiate with anyone to achieve that peaceful transition. There is no
detailed game plan that I am aware of that sets out how this is
going to happen.

A transition to democracy will require the Cuban people largely
to make it come about, not the United States.

Mr. RANGEL. Some people believe that the Cuban people should
get so frustrated as a result of this tightening of an embargo that
they just get fed up and revolt. If they did, would the United States
support the revolution?

Mr. Casky. 1 believe we would support actions by the Cuban peo-
ple to restore democracy in that country; yes, sir.

Mr. RANGEL. By taking arms?

Mr. CasEy. If the Cuban people took up arms against the Castro
" regime——

Mr. RANGEL. Exactly.

Mr. CASEY [continuing]. I hardly imagine that we would oppose
such an action.

Mr. RANGEL. No. I should have asked: Would we support it?
Would we send arms? Would we send troops? I mean, do we get
this thing over once and for all?

If these fragile, hungry people decide that the only way out of
this is to overthrow this dictatorship, then with all of the rhetoric
we have given about wanting to get rid of Castro, would we not
just lead them up to the revolution and just say, you know: You
are on your own.

How far would we go?

Mr. CasEY. I am afraid at this moment I am not in a position
to respond directly to that question, sir, to say what we would do
in that hypothetical situation.

Mr. RANGEL. But you can lead up to the point that we would sup-
port the physical overthrow of Castro by the Cuban people?

Mr. CasEY. If it were to come to that. Qur hope is that the tran-
sition will be a peaceful transition, and that is what we are seek-
ing, and that is what we have underlined as our policy.

Mr. RANGEL. And the main thing that would bring about the
peaceful transition would be the embargo? Is that our main thrust?
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Mr. Casey. The main thrust of bringing about the peaceful tran-
sition is the Cuban Democracy Act, amgilthe embargo is one element
of the Cuban Democracy Act.

Mr. RANGEL. OK. But it is the main element. I mean, that is the
main force, right?

Mr. CasEY. It is the main element of pressure——

Mr. RANGEL. That is what I meant.

Mr. CASEY [continuing]. On the Cuban Government.

Mr. RANGEL. Now has that pressure been effective as relates to
impacting the Cuban Government?

Mr. CAsEY. We believe, yes, that it has, and it has particularly
been effective in the last 3 years with the elimination of massive
Soviet support for the Cuban Government.

Mr. RANGEL. So you believe the embargo is working?

Mr. CAsSEY. Yes, we do believe the emgbargo is working. And we
further believe that the actions that the Castro government has
taken, that Fidel Castro has taken, to introduce the reforms that
he has introduced up to now, which we find frankly rather pallid,
are the result of the embargo and not the result of any sort of con-
version to capitalist sentiments on the part of——

Mr. RANGEL. So you think that Castro is caving in as a result
of the impact of the embargo, that he is changing?

Mr. Casey. We believe that he is compromising his ideological
views in order to deal with an increasingly difficult situation, part
of which is brought on by the embargo, but which is largely
brought on and largely caused by the wrongheaded policies that
have been followed in the country over the last 35 years.

Mr. RANGEL. And so this should be our government’s theory, that
this should lead to a peaceful transition?

Mr. Casey. This should lead, we hope, to a peaceful transition
and to other forces within the country acting to eliminate or to
avoid a total economic catastrophe within the country.

Mr. RANGEL. And if our lives depended on it, we could not think
of anybody that would be involved in these, “other forces” in Cuba?

{‘lllr. CASEY. I am not in a position to speculate as to who specifi-
cally.

Mr. RANGEL. But if there is

Mr. CasEy. If there are——

Mr. RANGEL. But if there is, it is a secret, right?

Mr. CASEY. No, it is not a secret. It is just, to be frank, that I
had come up to look at the posttransition, post-Castro economic sit-
uation.

Mr. RANGEL. But right now, we have not the slightest clue who
these other forces——

Mr. CASEY. Well, there are—there are forces within the country.
There are——

Mr. RANGEL. Great. I mean, could you share them with me?

Mr. CASEY [continuing]. Figures within the country who are
working for reform and working for democracy.

Mr. RANGEL. Terrific. I just want to know, could you share them,
or is it secret?

Mr. CAsEY. I would be happy to share them with you, sir.

Mr. RANGEL. How about all of us?

Mr. CaskY. I would be happy to share them with all of you.
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Mr. RANGEL. Well, who are they?

Mr. Casky. I do not have that information at hand.

Mr. RANGEL. But you know they are there.

b Mr. CasEy. But I would be happy to share what information we
ave.

Mr. RANGEL. Who would have the information? There we go.
Thank you.

Mr. Casgy. Well, if you could let me simply take that question,
I will get back and provide you very rapidly with all the informa-
tion we have on the subject.

Mr. RANGEL. I mean, but would this information come back with
any secrecy or top secrecy? I mean, what are we talking about? Are
these people undercover?

I mean, I do not want to jeopardize anyone’s lives. I mean, if we
have got people over there that want a democratic government and
that we believe have the ability to assist us in a transition, as we
have had in so many countries, I do not want any CIA secrets.

But, I mean, you would know that publicly there is someone
there, because I have never heard this before?

Mr. Casgy. I think we need——

Mr. RANGEL. I thought they all were in Miami.

Mr. Casky. I think we need to turn it around. It is not Cubans
either in Miami or in Havana who are going to assist us with the
transition.

Mr. RANGEL. Not us.

Mr. CasEY. It is our hope that we will assist a Cuban leadership
which emerges in the transition,

Mr. RANGEL. Right. Who is that Cuban leadership?

Mr. CaseEy. I would be happy to take that question and come
back to you, sir.

Mr. RANGEL. It is possible that we do not know anybody, though,
is it not? It is possible that we do not have the slightest clue as
to who the leader would be against Castro.

Mr. Casgy. It is possible that we, sitting here today, cannot
name that person, just frankly as it is possible that we cannot
name candidates for leadership in this country sometime in ad-
vance.

Mr. RANGEL. Thank you, Mr. Casey.

Chairman CRANE. Thank you.

Mr. Ramstad.

Mr. RAMSTAD. Thank you, Mr. Chairman.

Mr. Casey, a very interesting exchange to say the least.

Let me ask you, Mr. Casey, in a following up on Mr. Rangel’s line
of questioning, what type of military support would you foresee the
United States providing an internal effort to overthrow Castro?

Mr. CASEY. Let me repeat, sir, that right at this moment, I can-
not speculate at all on a hypothetical uprising in Cuba and what
sort of response the United States would make to that.

I would be happy, as I told Mr. Rangel, to come back to you or
to the committee with a response to that question.

Mr. RaMsTaD. But it was my perception of your response to Mr.
Rangel’s question that you would foresee the United States provid-
ing some sort of military support.



51

Mr. CasEY. I would just repeat that I cannot, sitting here right
today, give you a response to that hypothetical question, and I will
be happy to come back to it following the hearing.

Mr. RaMsTaD. Well, I know Mr. Rangel is a better questioner
than I am, because I think he has already elicited that response,
at least that there would be support forthcoming,

Let me shift gears. What is the administration’s policy concern-
ing the return of property expropriated by Castro to their rightful
owners?

Mr. Casey. Well, we—as I mentioned in my statement, we fully
support that return, and we have made very clear not only to the
Cuban Government, but to other foreign nations and potential for-
eign investors about our concern of third-country investors getting
involved in expropriated U.S. properties in Cuba, and

Mr. RAMSTAD. So the U.S. Government, if I may interrupt, Mr.
Casey, will seek the return of those properties to their owners?

Mr. Casgy. Absolutely, absolutely. And we fully anticipate that
a transition, democratic Cuban Government would agree to a mech-
anism for achieving prompt and adequate compensation for prop-
erty which was expropriated by the Castro regime.

Mr. RaMsTAD. Let me ask a followup question: Has this issue
been raised with our trading partners who might have purchased
such expropriated property?

Mr. CAsEY. The issue has been and is raised on a regular basis
with our trading partners, and they are fully aware of our position
and of our determination to seek either return of the property or
compensation at the appropriate moment.

Mr. RAMSTAD. Again shifting gears, do you have any projections
%s l:,of’the level and composition of U.S. trade with a democratic

uba?

Mr. Casgy. No, we do not. It is difficult to make those kinds of
projections, you know, on the basis of a sort of uncertain evolution
in the Cuban situation and the Cuban economy.

We are very confident that we would have really major, major
opportunities. And with the opening up, I mean, if you posit the
opening of the Cuban economy, of a market-oriented economy in
Cuba, you posit significant inflows of investment from the United
States, of a surge in remittances from Cuban-Amercans in this
country, and of significant investment opportunities being rapidly
presented to U.S. investors.

We believe that there would be a real surge in trade. Cuba is a
natural trading partner of the United States, given its proximity.
In the pre-Castro days, 90 percent of Cuban imports came from the
United States.

One might make an analogy to Mexico, which is also a very im-
portant trading partner of the United States, and the vast bulk of
their commerce is with the United States, simply because of prox-
imity. And you can say the same about Canada.

And so we think the situation in Cuba would be much the same.

Mr. RamsTtaDp, Well, thank you, Mr. Chairman and Mr. Casey. I
just hope the administration, like the Congress, will do everything
possible to keep the pressure on Cuba, or Castro rather.

Thank you, Mr. Chairman.

Chairman CRANE. Mr. Payne.
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Mr. PAYNE. Thank you very much, Mr. Chairman, and thank
you, Mr. Casey for your testimony.

It seems that we all here hope to achieve the same thing. We all
hope to achieve the transition from an economy in Cuba, a com-
mand economy, one that does not work, to a free market economy,
a transition to a democratic system.

It would seem to me that if we look at just the facts that we have
about the Cuban economy, I think it is indisputable that things
there are not working, and they are not getting better.

And since we do desire for this transformation to occur and since
we would like for it to be a peaceful transition, has there been any
thought of having a way to approach Castro himself, raise this
issue and say: You of all people, on behalf of your people, ought to
be the person who would want this transition to occur and to deter-
mine if that is not a possible route as opposed to other routes that
we have discussed here today?

Mr. Casey. We have a continuing dialog with the Cuban Govern-
ment. We have a U.S. Interest Section in Havana, and the Cubans
have a Cuban Interest Center here in Washington. And so they are
under no illusions about our feelings about the current regime and
how best to have such a transformation or a transition to democ-
racy occur, which is peacefully.

o that I do not think it is a question of Fidel Castro being un-
aware of our views or that somehow a face-to-face conversation
would enlighten him about what he might best do.

There is a relationship and a dialog which does go on between
the two countries.

Mr. PAYNE. Do you feel that there is any likelihood that Castro
would play a role in terms of moving Cuba in a positive direction
such as we have been discussing today?

Mr. CAsEY. There has been no indication to the present. Our pol-
icy and our desire for a transition is not tacked to personalities.

And we would welcome real and irreversible actions on the part
of the current regime to liberalize and to open up the economy both
politically and economically.

But there have been no indications that Fidel Castro is prepared
to do this, and most particularly in the political area, in the area
of civil liberties and human rights.

Mr. PAYNE. Are you aware of what the plans are in terms of how
they intend to ad(fl'-ess the situation where the economy continues
to worsen, according to all reports?

Mr. CaseY. I must confess I have no real knowledge of what the
Cuban Government’s plans are in terms of responding to a contin-
ually declining economic situation.

Part of their response has been the modest reforms which the
have taken up until now. Part of their response is to try and reac
out to foreign investment and to get some relief in that fashion.

Much of what has been discussed today about 100 percent owner-
ship, foreign investors being able to come in with 100 percent for-
eign capital, et cetera, are simply proposals at this point. In other
words, these are not tixings that {Aave already happened. These are
things which the Cuban Government is taﬁ:ing about. And it is
clearly sqekinght.o relieve its tremendous foreign exchange bind by
encouraging others to come in.
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But prior to coming up here, I looked at a summary, not done
by the State Department, but by some outside researchers, of the
kinds of investments that are going into Cuba. And even in the
tourism area, which is one of the most, if you will, talked about,
they are largely management contracts, In other words, by and
large, you do not have foreign companies coming and putting up
the cash to build hotels, et cetera. They are coming in on a purely
management basis, which means they could fold up, you know, in
a week and leave.

The major foreign investment coming in i in the mining area.
Alnd if you move outside of the mining area, there is really very lit-
tle.

There is no, to our knowledge, drilling, for example, going on
around Cuba by foreign, French or Mexican or other foreign petro-
leum companies. There is a lot of looking, but not much doing.

Mr. PAYNE. Well, it is no surprise that people would not want to
invest in a failed economic system. And clearly it is a failed system:;
it has failed. Other countries, the demise of the Soviet Union an
communism around the world, are certainly great evidence of that,
and I would hope that very quickly events can occur that would
bring Cuba into a positive mode, into an economy and a political
system that does, in fact, work.

And thank you, Mr. Chairman.

Chairman CRANE. Thank you.

Mr. Zimmer.

Mr. ZIMMER. Thank you, Mr. Chairman.

I would like to ask a few questions about sugar. Despite Cuba’s
efforts to diversify its economy, sugar is still the major export from
that nation. And I would like to know, after Castro is gone and de-
mocracy is restored, whether the United States will restore the
sugar quota for Cuba that existed before Castro?

Mr. CAsEY. There have been no decisions made about how the
Cuba quota will be handled. In other words, the whole system
under the Sugar Act, as you are aware, are individual country
quotas based on a specific historical record of exports into the
United States.

And I do not believe—] am not aware that any decisions have
been taken at this point as to what the shape of a Cuban quota
might be. I think it is premature right now to be considering that.

Mr. ZIMMER. Well, let me ask some basic questions. Will we have
anK:[ quota for sugar from Cuba after Castro?

r. CASEY. My assumption is that we will; yes, sir.

Mr. ZIMMER. In 1958, the quota was 3.2 million metric tons. Can
you give me any indication of what you think would be the appro-
priate size of the quota?

This is a very important issue as it relates to the viability of a
democratic Cuba. We were the major importer of Cuban sugar in
the past. And without the ability to export to the United States,
Cuba is going to be at a considerable disadvantage.

Can you give us any idea of what the magnitude of the quota
would be?

Mr. CasEy. Sitting right here, I cannot. But I would be happy—
if you would give us a written question, I would be happy to get
back to you expeditiously—
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Mr. ZiIMMER. Yes.

Mr. CASEY [continuing]. With the best estimate.

Mr. ZiMMER. All right. And I hope the estimate is a number, be-
cause——

Mr. CasEY. I will take that onboard, sir.

Mr. ZIMMER. All right. Now assuming—and I guess you do say
that we will have a Cuban sugar quota; the only question is the
size—will the quotas for other countries that export sugar to the
United States be reduced as a consequence?

Mr. Casey. Under the current legislation, that would be nec-
essary, and that is why I do not want to get right at this hearing
deeply into the details of the sugar program, because frankly I am
not that well acquainted with it to be able to answer these kinds
of questions. We could add that to the response.

But basically—as I understand the Sugar Act today, there is a
global quota which is divided among countries. So perforce, if there
18 any quota for Cuba, the pie would have to be redrawn.

But, you know, there are any number of options and any number
of ways ultimately that this can be handled, that again I cannot
get into here as to how ultimately this question is going to be re-
solved, because we recognize the fact that, yes, sugar exports are
a very important element of Cuba’s economy, at least today.

Mr. ZIMMER. Your responsibilities are principally political, and I
can understand why you will not want to get into the technical de-
tails of the sugar program.

But speaking as a political matter, if the quotas for other coun-
tries were reduced as a result of allowing imports of Cuban sugar
to the United States, would we not be harming other emerging de-
mocracies in Latin America and around the world, because most of
our sugar, as I understand it, comes from countries that are strug-
gling to establish a free market and a democratic system. And if
we withdraw sugar allocations, will we not be hurting them?

Mr. CasEY. Well, the very nature of a quota arrangement is that
it is a zero sum game, that if the quota is fixed, the various por-
tions have got to be given out in relation to the global. And there-
fore, yes, if a portion of that quota were to go to Cuba, then it
wouldy clearly have to come out of the quotas of other countries.

And that i1s why it is, obviously, a difficult and sensitive question
as to how this would be manageci. And it is, to my knowledge, not
a question that has as yet been addressed in any detail. But it is
not—as you might know, not in our bailiwick.

Mr. ZIMMER. Well, speaking politically again, because of the po-
litical implications of playing a zero sum game, do you believe that
it might be desirable for the United States to increase the quota
of sugar imports and provide somewhat less protection to our do-
mestic sugar producers because of the adverse political impact that
dividing up this limited pie would have?

Mr. CasEY. I would rather not express my personal views on
whether it might be desirable. It will ultimately be a question that
will be addressed in the administration and a decision reached
when the appropriate moment arrives.

Mr. ZIMMER. I will ask for a written response to that from the
administration as well.

Thank you.
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Chairman CRANE. Mr. Neal.

Mr. NEAL. Thank you, Mr. Chairman. Just a couple of quick
questions.

Mr. Case]y, is it your su%gestion this afternoon that Castro is in
firm control of the military?

Mr. CaseY. That is our understanding.

Mr. NEAL. Are there any leading voices of dissent that represent
ang{immediate threat to his tenure?

r. CAsEY. No, not significant threats to his current standing
with the military. No.

Mr. NEAL. So given those two suggestions, would you suggest
that it is the continuing economic pressure that probably does more
than anything else to brin% about the structural changes in the
Cuban economy at this time?

Mr. CasEY. %ell, it is twofold. It is the continuing bad domestic
policies and the external economic pressure that the United States
is able to bring to bear.

But we believe that, you know, the fundamental problems with
the Cuban economy are not the result of the embargo. The fun-
damental problems that the Cuban economy has are the result of
the policies which the country has unfortunately followed for more
than three decades.

b Mré NEAL. Has Castro’s star faded significantly in the Carib-
ean?

Mr. CasgY. I think his star has faded significantly throughout
the hemisphere. He still carries a certain aura by reason of his per-
sonality. But he iz not a model for anyone in t’t,xe hemisphere, ei-
ther politically or economically.

Mr. NeAL. The democratic changes in the Caribbean and
throughout Central America have indeed been rather extraordinary
over the last decade, have they not?

Mr. CasgY. Absolutely, absolutely. And not only democratic
changes, but economic changes, because there have been very, very
significant improvements in economic conditions in many of the
countries. And frankly it is through the Caribbean Basin arrange-
men!:glthat a lot of this transformation of economies has been made
possible.

Mr. NEAL. Thank you. Thank you, Mr. Chairman.

Chairman CRANE. Thank you.

I have just one quickie question before we bring the next panel

up.

Cuba was one of the original members of GATT, and they have
continued to retain that membership. And while we have a special
relationship within the agreements of GATT and WTO with them,
are they, in your estimation, basically, though, faithfully adhering
to the agreements under GATT and WTO?

Mr. CasEY. That is a ?:stion I will have to take, sir. I will be
honest with you. I do not know.

I cannot imagine frankly that a centrally planned economy with-
out prices and production costs and totally dependent upon sub-
sidized inputs from elsewhere, at least until recently, could be held
up as any model of the kind of trade behavior or international
trade behavior that either the GATT or the WTO is seeking to pro-
mote in the world.
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Chairman CRANE. Well, if you have any additional information
on that issue, I would appreciate it.

And with t}lat, I want to thank you, Mr. Case{, for giving of your
time and energies. And that concludes this panel.

And the next, I would like to get seated, please: Mr. Sweeney
with Heritage Foundation; Dr. Jatar, senior fellow with the Inter-
American Dialogue; Wayne Smith with the Center for International
Policy; and William Rogers, senior gartner, Arnold & Porter.

And as you know, we are on tight constraints, but anything be-
yond your oral remarks within the general confines of about 5 min-
utes will be made a part of the permanent record.

And with that, we will start out with Mr. Sweeney.

STATEMENT OF JOHN SWEENEY, POLICY ANALYST, TRADE
AND INTER-AMERICAN AFFAIRS, HERITAGE FOUNDATION

Mr. SWEENEY. Mr. Chairman, Mr. Rangel, members of the com-
mittee, thank you for the invitation.

The communist Cuban State built around Fidel Castro’s dictator-
ship has pervaded all activities and sectors of life in Cuba for dec-
ades, ruining the national economy and destro ing civil society.

The United States was, and will be again, Cuba’s most important
economic partner. After Castro’s downfall, many economists expect
that Cuba once again will become one of America’s most important
trading partners in the Caribbean region. As such, the United
States should be prepared to assist Cuba in its transition to a free
market economy as soon as Castro falls from power.

Specifically, the United States should begin with five broad ac-
tions.

First, after Castro falls from power, restore Cuba’s most-favored-
nation trade status.

Second, establish a framework for a free trade area with Cuba.
Restoring most-favored-nation status will help Cuba to attract in-
vestment capital in the near term.

But as Cuba overcomes the initial difficulties of reorganizing its
ruined economy, the United States should be prepared to start ne-
gotiating a free trade agreement with Cuba. Such an agreement
would remove all trade tariffs and nontariff barriers between the
two countries. In the longer term, the United States also should
bring Cuba into the North American Free Trade Agreement with
Mexico and Canada.

Third, restore Cuba’s share of U.S. sugar quotas to levels com-
parable to what existed in 1958. To give Cuba a market for its
main crop, the United States should restore a substantial portion
of Cuba’s 1958 annual sugar quota of 3.2 million tons per year
after Castro falls.

In the long term, Cuba must diversify its economy, however, and
increase foreign exchange earnings in tourism, manufacturing, and
numerous agricultural goods. Yet access to the U.S. sugar market
would allow Cuba quickly to gain much needed hard currency earn-

ings.

%‘sourth, resist the temptation to send large quantities of economic
assistance and rather provide only emergency humanitarian assist-
ance. Cuba might well be the one country that emerges from com-
munism without even a plausible pretense for foreign aid. The 2



57

million Cubans living in the United States and elsewhere, who are
expected to provide as much as $3 billion a year of direct private
investment and technology assistance to a free Cuba, make unnec-
essary any Multilateral Development Bank aid to Cuba. And the
failure of the U.S. Agency for International Development over three
decades to bring prosperity to less developed countries suggests
that little good can be expected from bilateral foreign aid.

Finally, the United States should use its influence with such or-
ganizations as the Inter-American Development Bank, the World
Bank, and International Monetary Fund to block all types of loans
and grants to Cuba. These institutions have a long and sad history
of funding the very types of government-controlled economic poli-
cies that have maintained poverty and economic stagnation in less
developed countries.

Fifth, when Castro is gone and immediately following elections
in Cuba, the United States should eliminate the trade embargo,
but not before.

Now what should the new Cuban Government do after Castro de-
parts from the scene? I can think of seven broad areas where they
should act.

First, the new Cuban Government after Castro should quickly
privatize State-owned enterprises and eliminate all State monopo-
lies. Foreign investors could be allowed to purchase shares in such
firms after the U.S. trade embargo has been lifted; however, an
business asset that existed before the Castro revolution and still
exists after Castro should first be offered back to the original own-
ers.

Recently, investors from many countries, such as Canada, Mex-
ico, Spain, and Germany, have acquired assets confiscated without
compensation from their original owners by the Castro government.
The post-Castro government should not hesitate to return this
property to its rightful owners, many of whom have filed legal
claims to the property since it was confiscated.

The second step the new post-Castro government could take in
Cuba would be to eliminate all abusive Government regulations
and establish a quick one-step process for obtaining business li-
censes.

Third, establish a stable, convertible currency.

Fourth, establish a legal and institutional cfprr'amework to protect
private property. The core of the free market system from which
all other principles derive is the right of individuals to own and
dispose of private property as they see fit. Proclaiming the rights
of individuals to own private property is relatively easy. More dif-
ficult is guaranteeing these rights, especially against government
expropriation and abuse and providing the means for their protec-
tion. Privatization, free enterprise, and a stable currency will brin
prosperity only if economic hiberty, the right to own property ang
to contract freely with others to trade that property, is protected
by the new post-Castro government in Cuba.

Finally, hiberalize trade and eliminate restrictions on foreign in-
vestment. A free market Cuba should begin by bringing its trade
practices into line with the General Agreement on Tariffs and
Trade. Cuba should start by complying with the harmonized tariff
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classification and coding system to bring its trade accounting meth-
ods in line with the rest of the world.

Cuba, in addition, should amend and clarify its customs laws to
harmonize them with international trade standards.

While some claim that Cuba has made some progress already in
opening its economy to investments and imports, Castro’s Cuba re-
mains a far cry from being a free and open market today.

And with that, I will stop—I see my time is up—with the con-
cluding comment that the rest of my testimony outlines more com-
pletely what we at the Heritage Foundation believe should be U.S.
economic relations with Cuba after Castro.

Thank you.

[The prepared statement follows:]
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Testimony Before the Trade Subcommittee
of the House Committee on Ways and Means
June 30, 1995

U.S. Economic Relations with Cuba after Fidel Castro’s Downfall

by John Sweeney
Policy Analyst
Trade and Inter-American Affairs
The Heritage Foundation

The communist Cuban state, built around Fidel Castro’s dictatorship, has
pervaded all activities and sectors of life in Cuba for decades, ruining the national
economy and destroying civil society. The United States was, and will be again, Cuba’s
most important economic partner. Located only 90 miles from American shores, Cuba’s
economy was highly integrated with the U.S. before Castro’s communist revolution.
After Castro’s downfall, many economists expect that Cuba once again will become one
of America’s most important trading partners in the Caribbean region. As such, the U.S.
should be prepared to assist Cuba in its transition to a free market economy as soon as
Castro falls from power. Specifically, the U.S. should:

* Restore Cuba’s most favored nation trade status. Cuba was one of the
original signatories of the General Agreement on Tariffs and Trade in 1948. Yet, since
Castro’s takeover in 1959, Cuba has not respected GATT rules and procedures. Further.
in 1962 the U.S. revoked Cuba’s most-favored nation status, which provides each GATT
member with equal trade treatment. This status was revoked because of Castro’s
increasing anti-Americanism. In February 1962, the U.S. imposed a trade embargo
against Cuba.

* Establish a framework for a free trade area with Cuba. Restoring
most-favored nation status will help Cuba to attract investment capital in the near term.
But, as Cuba overcomes the initial difficulties of reorganizing its ruined economy, the
U.S. should be prepared to start negotiating a free trade agreement with Cuba. Such an
agreement would remove all trade tariffs and most non-tariff barriers to trade between the
two countries. In the longer term, the U.S. should bring Cuba into the North American
Free Trade Area with Mexico and Canada.

Framework Agreements. U.S. trade negotiators first should work with a free
Cuba to establish the framework agreements necessary to bring Cuba into the North
American Free Trade Area. These framework agreements, already negotiated with most
Western Hemisphere countries, establish the basis for which free trade negotiations will
take place. Framework agreements often set out target dates for negotiations, topics of
discussion, and the objectives of such discussions. The U.S. then should negotiate a free
trade agreement bilaterally with Cuba, and subsequently should extend NAFTA
membership to Cuba.

A post-Castro Cuba will likely become America’s most important trading partner
in the Caribbean region, as well as an attractive country for American investors. And
with 2 million Cuban exiles now in Florida, it may be all but impossible to stop free trade
and investment from developing spontaneously. Therefore, it would greatly benefit both
the U.S. and Cuba if a free trade agreement were established soon after democratic
elections are held.

L 4 Restore Cuba’s share of U.S. sugar quotas to levels comparable to
what existed in 1958, Sugar production accounted for 80 percent of Cuba’s exports
between 1920 and 1959. Today, sugar is still Cuba’s largest export, but it makes up only
about 55 percent of the country’s total exports. U.S. sugar growers have enjoyed trade
protection almost continually since 1816. In 1934, the U.S. government established a
quota system that restricts imports from each sugar exporting country. Cuba’s quota in
1958 was 3.2 million metric tons. But the U.S. trade embargo has barred Cuban sugar
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exports to the American market. Since the trade embargo was first imposed more than
three decades ago, the U.S. government has reduced the amount of imported sugar,
substituting domestic sugar production. Today, America’s sugar producers enjoy the
highest levels of protection ever.

To give Cuba an immediate market for its main crop, the U.S. should restore a
substantial portion of Cuba’s 1958 annual sugar quota of 3.2 million tons after Castro
falls. In the long term, Cuba must diversify its economy and increase foreign exchange
earnings in tourism, manufacturing, and numerous agricultural goods. Yet, access to the
U.S. sugar market would allow Cuba quickly to gain much-needed hard currency
earnings.

Higher sugar imports will lower prices for American consumers and for American
enterprises that use sugar in their products. Studies have shown that U.S. sugar quotas
cost Americans anywhere from $600 miltion to $3 billion a year in higher prices. To
lighten the burden on American consumers, the U.S. should open its sugar market to
foreign competition. The emergence of a post-Castro free Cuba would give U.S. policy
makers an ideal opportunity to begin to scrap America’s sugar quota system.

* Resist the temptation to send large quantities of economic assistance
and, rather, provide only emergency h itarian assi Cuba might well be
the one country that emerges from communism without even a plausible pretense for
foreign aid. The two million Cubans living in exile in the U.S. who are expected to
provide as much as $3 billion a year of direct private investment and technology
assistance 10 a free Cuba make unnecessary any multilateral development bank aid to
Cuba. And the failure of the U.S. Agency for International Development (AID) over
three decades to bring prosperity to less developed countries suggests that little good can
be expected from bilateral foreign aid. Experience in Eastern Europe following the
collapse of the Soviet Empire demonstrates that massive infusions of foreign aid are of
little consequence in the development of free markets. Rather, free enterprise and open
investment policies spontaneously have created economic growth in many countries like
the Czech Republic.

The new Cuban government might be tempted to take as much foreign aid as is
offered, ostensibly to pay for the costs of a transition to a market economy. The U.S.
should not hold out such a temptation. Rather, after a post-Castro Cuba has not held
democratic elections, the U.S. should offer assistance only for emergency food or medical
help. By using aid in this way, the U.S. is assured that its efforts truly help Cuba and do
not get it addicted to aid.

Finally, the U.S. should use its influence with such organizations as the Inter-
American Development Bank (IDB), the World Bank, and the International Monetary
Fund, to block all types of loans and grants to Cuba. These institutions have a long
history of funding the very types of government-controlled economic policies that have
maintained poverty and economic stagnation in most less developed countries.

* Abolish the trade embargo. When Castro is gone, and immediately following
free elections in Cuba, the U.S. should eliminate the trade embargo, but not before.
Anmerican businesses should be given an opportunity to trade and invest in Cuba as
quickly as possible.

Economic Reform.

Post-Castro Cuban leaders will face the need to revive a dead economy quickly, to
provide basic goods and services, and in the long term to ensure economic growth and
prosperity for all Cubans. In this, Cuba can learn from the experiences of other less-
developed and ex-communist countries which economic policies work best and which
should be avoided. Leaders of a free Cuba also would do well to study the success
stories of Taiwan, South Korea, Singapore and Hong Kong. which have moved from the
less-developed to the developed world. Moreover, leaders of a free Cuba would do well
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to study the reform process of such former Soviet republics as the Czech Republic and
Estonia, which have made significant progress in tax reform, foreign investment and
banking reform, among other essential economic policies.

Future leaders of a free Cuba also should remember that there was considerable
corruption in the pre-Castro Cuban government. Not all Cubans felt that they shared in
the benefits of the free market. Indeed, frustration over perceived or real limits on
opportunity caused some initially to support Castro. But rather than granting equality of
opportunity, Castro made all Cubans equally poor. To avoid the fear that a corrupt
socialist regime will be replaced by a corrupt capitalist one, leaders of a free Cuba must
take care to make their free market revolution a popular by creating economic liberty and
opportunity for all Cubans.

The new Cuban government would do well to establish a check list of short and
long term economic reforms aimed and ensuring that market conditions are favorable to
economic growth.

The short term policies would include:

v Quickly privatize state-owned enterprises, and eliminate all state monopolies.

Cuba must move quickly to privatize all state-owned enterprises. This is crucial
because the sooner individuals, as owners of enterprises, can benefit directly from these
efforts, the quicker the production of goods for consumption or trade will grow.
Privatization in other ex-communist countries often has been delayed as policy makers
sought to determine the value of state-owned assets before they were sold to private
investors. One reason for this has been to guarantee maximum revenues to the
government. Another has been to prevent prospective owners from paying too little for
assets. But these reasons should be secondary to raising production as quickly as
possible.

A new Cuban government will have at its disposal a wide range of techniques that
may be used alone or in combination to transfer government assets into private hands
quickly and efficiently. Smaller businesses could be sold directly to their employees.
Larger enterprises might first be reorganized and sold to their workers under employee
stock ownership plans. An enterprise reorganized as a joint-stock company might also be
sold to the general public.

The Role of Foreign Investment. Foreign investors could be allowed to purchase
shares in such firms after the U.S. embargo has been lifted. However, any business asset
that existed before the Castro revolution, and still exists after Castro, should first be
offered back to the original owners. For example, companies like Chrysler, Johnson and
Johnson, Texaco, and a host of others, had their property confiscated by the Castro
regime. These factories and business were then pillaged by the communist bureaucrats
who took them over.

Recently, investors from many countries, such as Canada, Mexico, Spain, and
Germany have acquired assets confiscated without compensation from their original
owners by the Castro government. The post-Castro government should not hesitate to
return this property to its rightful owners, many of whom have filed legal claims to the
property since it was confiscated.

Reviewing Property Claims. In order to privatize state-owned assets and to
make certain that previous owners recover their property or receive compensation, the
new Cuban government should establish a privatization oversight agency and a property
claims court. The oversight agency would coordinate and implement the privatization
program. It also would process claims for confiscated assets. The independent property
claims court, meanwhile, would review cases in which there are several claimants for a
given asset, or other complications. In such cases, the privatization agency would act in
accordance with the claims court decision. If such cases cannot be decided within an
established time limit, the agency would proceed with its plans to dispose of assets. Asa
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result, privatization would not be delayed indefinitely. When the court finally reached a
decision, the winners of the case would receive compensation.

The privatization agency might avoid court delays and conflicts by providing
legitimate claimants to confiscated assets with “vouchers” equal in value to the size of
their claims. These vouchers could be used to bid on state-owned assets being sold by the
agency. Thus, former owners would be given preference over other investors.

« Eliminate all abusive government reg and establish a quick, one-
step process to obtain a busi §i In many less developed countries, obtaining a
business license requires countless bribes, many trips to government offices, and a long
waiting period. In some cases, even after these businesses are granted a license,
government bureaucrats nearly bankrupt them with the huge costs of complying with the
haphazard application of countless regulations.

Rather than resort to oppressive government imposed regulations, Cuba would do
well to establish “self-regulation regimes” like those that exist in the United Kingdom.
These regimes are voluntary associations of businesses that produce similar products, and
which establish their own product safety, health, and other standards. Each association
has a label or trademark that appears on their products. It is up to the consumer to
interpret which product offers the standards he or she feels is worth the cost of the
product. Those companies that do not participate in the self-regulating regime cannot use
the trademark, and thus are unable to claim that their products meet the standards set by
their industry associations. Indeed, such self-regulating regimes could -- and should -- be
established for many of the types of business regulations that exist today in developed
countries.

In addition, the new Cuban government should establish a “one-stop-shop” for
obtaining business licenses, and should even offer them through the mail. Such a system
will allow potential business owners the opportunity to quickly set up shop without the
cumbersome red tape that exists today in many other countries.

+ Establish a stable, convertible currency. To facilitate economic activity,
international trade, and privatization, the new government of Cuba should move quickly
to establish a stable, convertible currency. A modern economy cannot flourish without a
sound currency. A currency serves as a store of value, something people can save to use
for later purchases or investments. It also functions as a medium of exchange, allowing
businesses and individuals to trade with each other. To perform these functions, a
currency must keep its value over time. That is, it must not be inflated.

Some reformers may suggest that Cuba’s current central bank should be given the
task of making Cuba’s peso a stable currency after Castro goes. Yet, it was this bank that
printed billions of worthless Cuban pesos to fund the budget deficits of Castro’s
communist regime, and to provide massive subsidies to the public sector. This is not
uncommon for central banks in less developed countries with socialist governments and
state-controlled economies. However, a free market economy needs a more efficient way
to provide a convertible, non-inflationary currency.

Currency Board. Rather than working through the current system, the new
Cuban government should abolish the deposed Castro regime’s central bank and
establish a system in which the currency could not be manipulated easily by the
government. The new Cuban government simply could use the U.S. dollar for its
currency. This, however, could create political problems. National pride might cause the
Cuban people to not accept the U.S. dollar as “their” currency.

Johns Hopkins University economist Steve Hanke and George Mason University
economist Kurt Schuler suggest that ex-communist countries set up independent currency
boards to establish a convertible domestic currency and instill confidence in money by
operating independently of the government. This is also a good prescription for a post-
Castro Cuba.
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A currency board issues notes and coins that are backed directly by a foreign
currency, such as the U.S. dollar. Citizens and businesses could exchange these notes and
coins for dollars, or any other established currency, basket of currencies, or commodities,
at a fixed rate. Market forces, rather than a central bank, would determine the size of the
money supply. Over 60 countries have utilized currency boards since 1900. Hong Kong
and Singapore are notable examples of economies with very stable currencies overseen
by currency boards. Hong Kong, for example, has had an average annual inflation rate of
about seven percent since 1980. Singapore had an average annual inflation rate of 1.9
percent between 1980 and 1991.

 Establish a legal and institutional framework to protect private property. The
core of the free market system, from which all other principles derive, is the right of
individuals to own and dispose of private property as they see fit. Proclaiming the rights
of individuals to own private property is relatively easy. More difficult is guaranteeing
these rights, especially against government expropriation and abuse, and providing the
means for their protection. Privatization, free enterprise, and a stable currency will bring
prosperity only if economic liberty, the right to own property, and to contract freely with
others to trade property, is protected.

To achieve these goals, a new Cuban government should re-establish the
commercial code of business that existed in Cuba before Castro. Such a code estabslishes
the environment in which all economic activity occurs. It defines, among other things,
what a contract is, what constitutes a buyer and a seller, and how disputes are arbitrated.
An institutional framework, moreover, must exist to enforce contracts, and arbitrate
disputes. An independent judiciary is necessary for objective resolution of disputes.

Understandably, after suffering for more than three decades under the repressive
and arbitrary directives of communist bureaucrats, Cubans might regard all government
officials as enemies. Thus, to give people confidence in a new system, post-Castro
leaders must establish a new judicial system with its own binding, independent powers to
protect the integrity of private property and the right to contract. This may require the
complete abolishment of all existing communist courts, the appointment of a new
judiciary, and a new Constitution based on principles of capitalist democracy.

¢ Liberalize trade and eliminate restrictions on foreign investment. Free
trade is particularly important for countries attempting to overcome decades of economic
decay under communism. High tariff and non-tariff barriers add to the costs of
machinery, equipment, and other goods necessary to increase productive economic
activity. Trade barriers also price consumer goods out of reach of many workers, lower
living standards, and remove incentives to work hard and be productive.

Trade was very important to Cuba’s economy before Castro, accounting for 57
percent of GNP. And the U.S. was Cuba’s principal trading partner. Re-establishing
trade ties with the U.S. and the rest of the world thus is a key to Cuba’s economic
recovery.

A free market Cuba should begin by bringing its trade practices into line with the
General Agreement on Tariffs and Trade (GATT). Even though Cuba was an initial
signatory of GATT in 1947, and remains a participating member to this day, it has drifted
from the free market principles laid out in GATT. Cuba should start by complying with
the Harmonized Tariff Classification and Coding System to bring its trade accounting
methods in line with the rest of the world. Cuba, in addition, should amend and clarify its
customs laws to harmonize them with international trade standards.

While some claim that Cuba has made some progress already in opening its
economy to investments and imports, Castro’s Cuba remains a far cry from being a free
and open market. Cuba’s customs officials are notorious for their corruption, often
requiring bribes, kick-backs, and other special favors to release imported goods held at
the ports of entry. In other cases, a scarcity of goods has provided incentives for these
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corrupt customs officials to steal imported goods and keep them for their own use. Thus,
Cuba’s customs system will need to be entirely overhauled to root out these border
bandits.

By removing restrictions on foreign investment, a free Cuba could receive as
much as $3 billion in foreign investments from Cubans now living in exile, an infusion of
capital not available to most ex-communist countries. A post-Castro Cuban government
should make it easy for foreign investors to make their investments, with minimal central
government involvement and oversight. An especially promising means of attracting
foreign capital would be for Cuban enterprises to engage in joint ventures and strategic
alliances with foreign investors. These alliances allow foreign companies jointly to
manufacture products with private Cuban companies. In such arrangements, both
partners gain by sharing the costs and information needed to produce an end product. As
a result, newly privatized Cuban companies could greatly expand their access to new
technologies, management techniques, distribution channels, and capital. To make joint
ventures attractive, Cuba should avoid strict antitrust laws that discourage such alliances.

The longer term policies needed to build a capitalist democracy in Cuba would
include:

7 Pr te rapid develop t of competitive and efficient financial
institutions, including stock and bond markets. Financial institutions that direct funds
to productive enterprises, such such as banks and stock exchanges, are vital for a
functioning free market. Banks accept capital deposits, for which they pay interest, and
lend out money to individuals and businesses, for which they receive interest, the “rent”
they charge on money. Banks also help finance exports and imports, and purchase large
blocks of stocks which they then market to other investors.

A new Cuban government thus should move quickly to establish a free banking
system. In doing so, it should take a lesson from the U.S. on what not to do. The United
States separates investment banking from savings and loan banking. This makes banks
less diversified and therefore often less able to deal with economic hard times that might
reduce profits for one banking activity but not for another. Thus, a new Cuban
government should allow its banks to engage in all forms of banking activities.

Fostering Small Banks. A new Cuban government should pay special attention
to the need for cooperative banks, which are operated on a small scale by locals who
make loans mainly to one another. New goods, services, and jobs are generated
primarily by small entrepreneurs. Larger banks ofter have limited capacity to evaluate
the needs and credit-worthiness of such small businessmen. In many less developed
countries, where strict banking laws favor large banks but hinder or bar the creation of
smaller banks, the growth of small business is retarded, and the poorest people suffer as a
result.

A new government in Cuba also should avoid America’s banking insurance
mistakes. Currently, the U.S. government insures banking deposits and charges the same
rate whether a bank pursues reckless lending policies or sound ones. This is like auto
insurance companies charging the driver who has had many accidents the same price as
those who have never had an accident. By banning market pricing of insurance in
banking, the U.S. government has removed the market incentive of high insurance rates
that would discourage irresponsible or risky lending. This was a major cause of
America’s savings and loan crisis during the early 1990s.

To avoid this problem, a new Cuban government at minimum should charge
market rates to banks for insurance. Better still, in the long term, Cuba should allow
private insurance companies to underwrite the banks,

Competing Currencies. After Cuba has established marketing boards to stabilize
its currency, it should consider developing a banking system based on competing
currencies. Without a central bank, already abolished when currency boards are
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established, normal monetary functions, such as check clearance facilities, need not be
administered by the government. Private institutions should be established to clear
checks and other forms of paper money.

This system 1s based on competing currencies, which is basically what bank
supplied personal checks are. Each bank supplies its customers with a variety of
competing currencies, like personal checks (another form of paper money), and bank-
specific credit cards. Banks thus compete for customers. Such a system would instill
maximum competition between banks and would virtuaily eliminate the possibility of
government manipulation of the currency. Moreover, Cuba would be setting an example
of a free market monetary and banking system that could become the model for other
countries, including the U.S.

A sound stock market also is necessary to attract domestic and foreign
investments. It also can assist government privatization efforts: a vibrant Cuban stock
market would be an ideal place to sell off large state-owned enterprises.

« Establish a tax structure that minimizes disi ives for
activity. A primary mistake of ex-communist countries over the past three years has
been to set high tax rates, making it difficult or impossible for entrepreneurs to acquire
the capital to begin or expand operations. Poland, for example, has a top income tax rate
of 45 percent. Hungary has a top rate of 44 percent. Romania has a top rate of 60
percent. Such high tax rates undermine entrepreneurship.

These and other ex-communist countries claim that they need high taxes initially
to raise the revenue to cover the costs of transition to a free market. But high tax rates
hold down economic production, thus holding down revenues to the government and
slowing the economic transition. Cuba thus would do well to hold tax rates low or
eliminate them altogether to avoid these problems.

A Flat Tax for Cuba. Governments need revenue to provide such essential
services as police protection, law courts, and national defense, but excessive taxation
takes wealth away from private savers, and reduces the private sector’s capacity to invest
in new productive capacity that creates more jobs. Taxation provides a significant
disincentive for individuals to engage in the type of activity that is being taxed. While
the debate continues in less developed countries as well as in the industrialized world
over what is the proper rate of taxation, and how with regard to how much taxation is too
much, some countries do not even have income taxes. For example, the Bahamas,
Bahrain, Paraguay, and Uruguay have no taxes on income.

The new Cuba should design a tax structure that balances the need to generate the
revenue they feel is necessary to finance what they consider legitimate government
operations with the disincentives inherent in any tax scheme. While the best possible tax
system may be not to tax income at all, but rather raise revenues through user fees, a good
tax system should target a broad tax base to insure the lowest possible tax rates. The best
approach would be a flat income tax of a set percentage to be paid by all individuals. A
flat tax avoids the disincentives to production that result from the form of tax that
increases with higher income levels, called a progressive tax. The new government of
Cuba also should avoid a business income tax altogether. The new government of Cuba
might also set a limit on the size of its budget, relative to its gross domestic product. By
holding down spending, the government would help assure that taxes remain low, and
thus that the economy continues to expand.
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Mr. SHAW [presiding]. Thank you, Mr. Sweeney.
Dr. Jatar.

STATEMENT OF ANA JULIA JATAR, PH.D., SENIOR FELLOW,
INTER-AMERICAN DIALOGUE

Ms. JATAR. Thank you very much, Mr. Chairman, for this oppor-
tunity.

For the purpose of full disclosure, I would like to say that I am
a Venezuelan citizen, born in Cuba, the country of my mother and
nll()i' grandparents, and the country which I left when I was 2 years
old.

I have submitted my written statement, which actually I did not
see, but I have submitted it, where I analyze the recent economic
performance and policy trends in the Cuban economy. I specifically
evaluate the implications of the massive contraction of the Cuban
economy after 1989; the reforms introduced by the government;
and what I by far consider the most important issue, the dynamic
generated by these reforms.

I would like to concentrate my oral presentation on the major
conclusions of my written statement.

The Cuban economy seems to have touched bottom. GDP declines
have stopped in 1994 after a 40 percent cumulative drop between
1989 and 1993. The economic reforms introduced so far and the
drastic decline in output and imports suggest that the economy is
ready for some sort of recovery. Foreign investment is increasing
and reached $2 billion in 1994.

The reforms enacted so far do not respond to a coherent plan.
Nevertheless, Cuba’s piecemeal reforms have some similarities
with the China-style strategy. It is opening up some sectors that
it hopes will generate significant growth in exports and employ-
ment before it needs to reform other sectors.

This strategy, which is in great contrast with the big bang ap-
proach of speedy liberalization followed in the Eastern European
countries and the former Soviet Union, requires Cuba to manage
the contradictions of a dual economy. One sector of the economy re-
mains under central planning, while a market sector with a dif-
ferent set of prices develops next to it.

An important question, though, is whether Cuba will be able to
restore growth and keep distortions between the two coexisting eco-
nomic systems from ripping the society apart through growing in-
equality, corruption, profiteering, or plain economic success.

I believe, Mr. Chairman, that my written statement supports the
following propositions:

First, the Cuban economy is not about to collapse and will not
do so under the pressure of further sanctions. In fact, it is more
likely to start a recovery after the major and inefficient decline in
output and income which took place between 1989 and 1993.

Second, government reforms have been led by the force of reality
and not by conviction. The government is following a reactive, not
proactive, stance. As reality impels civil society and the country
into illegal or unauthorized activities, the government is forced to
change the constitutional and legal framework in order to permit
the inevitable.
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This explains the legalization of holdings of dollars, of farmer
markets, of farmer cooperatives, of self-employment, and of foreign
ownership. The piecemeal economic reforms introduced so far are
generating a market dynamic in some sectors which are slowly
pushing further for new changes. If more markets are opened, the
dynamics generated will force the government to make even more
reforms.

Third, the greater the market opportunities faced by Cubans, the
more the contradictions and the faster they will leave the current
State-controlled system, which remains under tight party control.
Hence, the elimination of the U.S. embargo is likely to accelerate
the pace of the reform and the development of a more autonomous
sector in the economy.

Fourth, Mr. Chairman, as the more market-oriented and inde-
pendent sectors of the economy develop, there will be a wider and
more autonomous constituency in favor of liberal democracy.

Fifth, tightening the embargo and placing the emphasis on prop-
erty claims of those who were not U.S. citizens by 1960 will alien-
ate important reform-minded sectors in Cuba and will strer(x_/gthen
the power of the Castro government. The last thing that any Cuban
wants after wasting 36 years of their lives under a failed system
is to start a new era with a regressive reallocation of the few assets
that still remain in the island.

Finally, there is clearly an opportunity for a different policy. Sus-
pending the embargo and inviting Cuba to the multilateral institu-
tions in exchange for political %iberalization concessions, this is
likely to hasten the fall of the current system and the development
of a more liberal society. To tighten the embargo, by contrast, will
divide the Cuban communities, prolong State control, and extend
t‘{lle suffering of those who live in Cuba and those who care for
them.

Thank you very much.

[The prepared statement follows:]
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US House of Representatives
Committee on Ways and Means
Subcommittee on Trade
Testimony
June 30, 1995
by
Ana Julia Jatar
Senior Fellow

Inter-American Dialogue'

I am pleased to respond to the Committee’s request for testimony concerning the
“economic relationship between the United States and Cuba after Castro”. I have
organized my presentation in the folowing manner. First, I present my conclusions and
their implication for US policy towards Cuba. In the following sections I analyze the
recent economic and policy trends in Cuba in which I based my conclusions. Specifically a
evaluate the implications of the major contraction of the Cuban economy after 1989, the
reforms introduced by the government to deal with the crisis and the dynamics generated
by those reforms.

Conclusions and policy implications

The Cuban economy seems to have touched bottom. GDP declines have slowed
down. The economic reforms introduced so far and the drastic decline in output and
imports suggest that the economy is ready for some sort of recovery. Foreign investment
is increasing.

The reforms enacted so far do not respond to a coherent plan. Nevertheless,
Cuba’s piecemeal reforms have some similarities with a China-style strategy. It is opening
up some sectors that it hopes will generate significant growth in exports and employment
before it needs to reform other sectors. This strategy, which is in great contrast with the
big-bang approach followed in Eastern Europe and the former Soviet Union, requires
Cuba to manage the contradictions of a dual economy. One sector of the economy remains
under Central Planning, while a market sector with a different set of prices develops next
to it.

! These are my views and not necessarily represent those of the Inter-American Dialogue. The

Inter-American Dialogue’s Cuba Task Force has recently been in Cuba gathering facts to produce a
report which will be issued next September. The facts and ideas expressed in this testimony are the result
of my h and of ions with Cuban high government officials and academics in Cuba.
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Under the big-bang approach, currency convertibility is established first, prices are
freed throughout the economy, trade is liberalized and privatization proceeds as fast as
possible. The Chinese approach is slower in terms of the speed of reform, both economic
and political, but has allowed in China, a sustained period of double-digit growth. It also
generates great inequalities and corruption.

An important question is whether Cuba will be able to restore growth and keep
distortions between the two co-existing economic systems from ripping the society apart,
through growing inequality, corruption, profiteering or plain economic success.

I believe that the succeeding analysis supports the following propositions:

First, the Cuban economy is not about to collapse and will not do so under the
pressure of further sanctions. In fact, it is more likely to start a recovery after the major
and inefficient decline in output and income which took place between 1989 and 1993.

Secondly, Cuban reforms have been lead by the force of reality and not by
conviction. The Government is following a reactive, not pro-active stance. As reality
impel civil society and the economy into illegal or unauthorized activities, the Government
is forced to change the constitutional and legal framework, in order to permit the
inevitable. This explains the legalization of holding of dollars, of farmers markets, of
farmers cooperatives, of self-employment and of foreign ownership. The piecemeal
economic reforms introduced so far are generating a market dynamic in some sectors
which are slowly pushing further to new changes. If more markets are opened, the
dynamics generated will force the government to make even more reforms.

Thirdly, the greater the market opportunities faced by Cubans, the more the
contradictions and the faster they will leave the current State controlled system which
remains under tight party control. Hence, the elimination of the US embargo is likely to
accelerate the pace of reform and the development of a more autonomous sector in the
economy.

Fourth, as the more market oriented and independent sectors of the economy
develop, there will be a wider and more autonomous constituency in favor of liberal
democracy.

Fifth, tightening the embargo and placing the emphasis on property claims will
alienate important reform-minded sectors in Cuba and will strengthen the power of the
Castro government. The last thing that any Cuban wants after wasting 36 years of their
lives under a failed system, is to start a new era with a regressive reallocation of the few
assets that still remain in the Island.

Finally, there clearly is an opportunity for a different policy. Suspending the
embargo and inviting Cuba to the multilateral financial institutions in exchange for political
liberalization concessions is likely to hasten the fall of the current system and the
development of a more liberal society. To tighten the embargo by contrast, will divide the
Cuban communities, prolong state control and extend the suffering of those who live in
Cuba and those who care for them.
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The crisis

Since 1989 the downfall of communism in the former Soviet Union in 1989, the
Cuban economy has gone through a major contraction. Exports plunged from $5.4
billion in 1989 to $ 1.7 billion in 1993 due mainly to the collapse in sugar production
which fell from 8 million tons in 1989 to 4 million tons in 1993, GDP fell over 40%
during the same period. Imports were brought down from $8.1 billion in 1989 to $2.2
billion and the trade deficit was kept low, in line with the meager external financing.

SELECTED CUBAN ECONOMIC INDICATORS
1989 1990 1991 1992 1993 1994

GDP

GDP(US Smillions)* 19,177 | 18,602 16,611( 14,684 ] 12482, 12569
r—"_/o—Change in GDP 0.3 -3.0 -10.7 -11.6 -15.0 0.7

GDP /capita (in $) 1,813 1,739 1,538 1,346 1,133 1,136

% Change -0.7 -4.1 -11.6 -12.5 -15.8 0,2

Balance of Payments
Exports(USS millions) 5,392 4,910 3,585 2,210 1,755 1,700

Imports(USS 8,124 6,745 3,690 2,563 2,203 2,300
Trade Balance 2,732 -1.835 -115 -353 -448 -600
Sources:

CEPAL Report, Cuba: Evolucion Economica Durante 1994
U.S. Trade and Economic Council

Ariel Terrero, Tendencias de un Ajuste, Bohemia (Oct 26 1994)
Cuban government officials.

The 1989-1992 insufficient adjustment

In order to face the massive contraction of export revenues, the Cuban government
relied in a set of measures which generated important economic disequilibria and
inefficiencies which at the same time are promoting further adjustments and reforms.

For example, the serious efforts oriented to attract foreign private capital in the
tourist sector increased the circulation of dollars in the economy and the proliferation of
the black market for goods. On the other hand, the original intention of just opening
tourism to foreign investment was soon defeated by reality. When important export
sectors like nickel, tobacco, citrus and biotechnology were lagging behind due to
technology obsolescence and lack of hard currency to buy inputs, the government opened
up these sectors to foreign investment. Only sugar, the traditional source for foreign
exchange in Cuba, remains closed to direct foreign investment. Nevertheless, if it
continues to show the poor performance to date, --in 1995 the sugar harvest plunged to

2 This shock was partly the result of the elimination of price subsidies on sugar and nickel by the

USSR. Total subsidies to Cuba averaged US $ 2.100 million per year during the 1960-1990 period. Also,
the collapse on sugar production was caused by the lack of access to imported inputs and the break-up of
large, capital intensive state farms into ller tabor i ive atives.

|
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3.2 million tons, the worst performance in the country’s history-- Cubans will have to
leave behind misconceived notions of nationalism and accept private investment in sugar.
In order to make these changes and private investment legally possible, Cuba’s National
Assembly passed in 1992, a number of amendments to the 1976 Constitution providing the
legal basis for transferring state property to joint ventures with foreign partners’.

Also the adjustment through foreign exchange rationing is generating important
inefficiencies. In market economies, an adjustment to an external shock of this magnitude
would have required a massive devaluation to reduce the demand for imports and increase
the profitability of export and import-competing sectors so as to efficiently retum to
external balance. Such real devaluations require a lower real wage. The government was
not prepared to pay the costs of a the adjustment. Thus, as a centrally planned economy,
they reacted to the sudden shortage of foreign exchange not by devaluing, but by
rationing foreign exchange and administratively distributing dollars to different sectors.

In spite of the objectives of the Cuban government, the use of this arbitrary
process as a substitute for devaluation generates high inefficiencies and Cuba is paying
the cost of them. On the one hand, since products are neither more expensive nor more
profitable, --as it would have happened with devaluation-- shortages develop as output
contracts and demand grows at the set low prices. In other words, the system does not
generate the price incentives to produce or save dollars. Another result of this policy is
that adjustment is even more painful than necessary since key export sectors contract
dramatically due to the lack of foreign exchange to buy the imported inputs. This vicious
circle undermines the generation of foreign exchange. For example, sugar and nickel,
two traditionally important sources of foreign exchange suffered from a lack of imported
inputs, including gasoline and fertilizers, which caused production bottlenecks and thus
earned fewer dollars. In the case of sugar the situation has taken dramatic proportions..

Given the absence of sufficient market adjustment, Cubans were left with more
purchasing power -- measured at the official prices- - than the actual supply of goods
which they had available. This led to greater rationing and higher black market prices for
goods.

Also insufficient adjustment led to a fiscal deficit that reached 40% of GDP in
1993.

3 They also abolished the State monopoly on foreign trade and relaxed the concept of central

planing by changing the concept of ore plan (plan unico) to that which “guaranties the programmed
development of the country”.
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FISCAL AND MONETARY DATA (in millions of pesos)

1989 1990 1991 1992 1993 1994
Fiscal Income 12486 | 14.601 9.175] 11.362 9,556 1 11.891
Fiscal Expenditure | 13886 | 16706) 12332 | 16,162 | 14,567 | 13,297
Fiscal Deficit -1,4001 -2.105] -3.157| -4800] -5051| -1406
Fiscal Def.%GDP 7.2 10.5 26.8 34.8 40.0 7.4
Sources:

CEPAL Report, Cuba: Evolucion Economica Durante 1994
U.S. Trade and Economic Council

Ariel Terrero, Tendencias de un Ajuste, Bohemia (Oct 26 1994)
Cuban government officials.

The government could not stop spending, while exports, the economy, and fiscal
revenues were collapsing. Given the absence of external financing and of internal capital
markets, the government had very little choice but to cover the deficit by printing money.
As a consequence, the economy was flooded with liquidity. The nuraber of pesos in
circulation increased from 5 billion in 1990 to 11.4 billion in 1994. In a market economy,
excess liquidity creates inflation. In a centrally planned economy the effects are different.
Since official prices do not change and people have more money to spend than products to
buy, huge shortages and black markets develop. By the end of 1993 the official exchange
rate was 1 peso per US dollar, while it reached 150 pesos per dollar in the black market.

1993-1994: further adjustments

During 1993-1994 the Cuban government had to make new changes in order to
deal with the consequences of their insufficient adjustment. Also, new reforms were
announced in an attempt to solve the increasing contradictions between the new market-
oriented sectors of the economy, where foreign investment was increasing, and the
controlled, centrally planned, socialist economy. In other words, the system has now a
dynamic of its own which forces the government to make more changes than originally
planned. The reforms are generating contradictions with the traditional socialist system,
this contradictions are resolved by the development of illegal market activities, which in
tumn force the government to create a new g regulatory framework to legalize them. The
following are some examples.

The legalization of hard currency

As a consequence of the reforms to attract tourism and foreign investment, the
dollar economy began to expand, and black market activities boomed. Since these illegal
transactions in dollars common practice among Cubans, the government did not have any
other choice but to legalize dollar holdings. On July 26th 1993, Fidel Castro made the
following historic statement:  today life, reality... forces us to do what we would have
never done otherwise...we must make concessions.” Among others, he made the following
announcements: 1) Cubans would be permitted to have foreign currency and to buy
directly in special stores; 2) the government would introduce a national currency which
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would be convertible; (this commitment was made effective in December 1994); 3) bank
accounts in dollars would become legal and 4) Cubans could pay for the services of other
Cubans in dollars. The objectives of these measures were to eliminate the hard currency
black market and to stinmulate the dollar remittance from families abroad*. Different
sources estimate dollar remittances from Cubans in exile to be in the vicinity of US $ 500
million even after the controls imposed by the US government.

Over seventy stores have been created to sell services and products which Cubans
could buy in dollars. Cubans could have access to dollars through remittances from
relatives in exile and through those who have linkages with the external sector (tourism
and foreign ventures). Soon inequalities resulted among those who had access to dollars
and those who only had access to pesos

Self employment

At the end of 1993, the Government allowed self-employment in about 100
occupations’ , and since December 1994 artisan markets were created in order to allow the
selling of a variety of “light manufactures” and artisan goods. Cubans can charge in pesos
or dollars for these goods or services. Some professions such as health services were
excluded because they are intensive in a form of human capital --nurses and doctors--
which were originally provided by the State. The decree originally also excluded home
restaurants, nevertheless due to the spread of illegal home restaurants the government
decided to formalize its existence in June 1995 and hundreds of home-restaurants became
legal.

To register for self-employment the applicants must be: a) employees in the state
sector, b) displaced state workers receiving unemployment compensation, ¢) pensioners,
d) disabled and e) housewives. According to different sources there were between
110,000 and 160,000 self-employed by December 1994. Pedro Ross, President of the
Cuban Workers Union said that 500,000 out of the 2.2 million people employed by public
enterprises could be "pushed out of their jobs and encouraged to become self-employed.”
Also around 80.000 Cubans who join the labor force every year will consider self
employment as an option.

The self-employed have not yet been allowed to hire other workers, since wage
labor remains prohibited, except in public and foreign-owned companies. In practice,
hiring is taking place illegally in restaurants and in other small businesses.

The development of a market for the self-employed is encouraging other illegalities
Growth in the self-employed sector is also limited by a restricted access to inputs given
that these are controlled by the State and are not readily available. Mechanics, plumbers
and artisans have little choice but to get inputs illegally from a growing black market

N In August 1994, the US government prohibited these cash flows to Cuba as a response to the

increase in illegal immigration,
’ Among others: hairdressers, plumbers, carpenters, electricians, taxi drivers, barbers, tailors, cooks,
shoemakers, baby-sitters.
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where supplies are usually stolen from state companies. The government has also little
choice but to silently allow it. This situation will continue until Cuba eliminates its greatly
distorted exchange rate regime.

Reforms in agriculture

There have been two main reforms in the agricultural sector. First, in 1993 the
government began a process of cooperativization of the land by breaking-up large state
farms into Basic Cooperatives of Production (Unidades Basicas de Produccion
Cooperativa). These cooperatives have the right to use the land, have ownership of the
crop, own bank accounts, and freely elect their own management. According to some IMF
and ECLAC estimates, by the end of 1994, between 70 and 75 percent of the farming land
was in the hands of cooperatives. The second reform was designed to authorize
cooperatives and individual farmers to sell at market prices, the excess of output over the
established quota.

Individual farmers and cooperatives can sell their products, in each of the 169
municipalities, in markets established for that purpose since October 1994. They are called
farmers' markets, and goods are sold at prices determined by supply and demand.

To be allowed to offer their products in farmers® markets, producers must have
satisfied their pre-set quota -around 80% of their output- and must pay taxes.

By far the most liberalized sector of the Cuban economy is the agricultural sector.
As in the case of China, farmers are becoming an affluent group in society. According to
some estimates, their savings represent 75% of the total private savings. Farmers are
increasingly asking for more freedom and less government intervention. They are
particularly unhappy with the prices set by government for the quota. By June 1995, the
prices paid by the government were approximately 1/35 of those set by supply and
demand in the free markets.

Fiscal reforms

The fiscal deficit was reduced from 40% of GDP in 1993 to 7% of GDP in 1994.
In order to achieve this result, the government had to widen its sources of income and at
the same time reduce subsidies and salarjes.

On the income side, taxes were increased by 24%. A new income tax was imposed
on the self-employed, farmers and cooperativists. There was an important increase in
prices in some goods and services such as tobacco, liquor, electricity® transportation, gas
and mail services, among others.

On the expenditures side there was a reduction of 9%. A major cut in the size of
the central government, 15 ministries were eliminated and different subsidies in education

¢ 94% of Cuban households have electricity. The price increase has only affected 50% of the households for

amounts consumed in excess of 100 kw per month.
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and health were reduced. A social security contribution of up to 12 percent of wages was
introduced in early 1995 to pay for the country's onerous pensions.

In spite their inmendiate sucess, these reforms are not enough, there is an
agreement among some high Cuban government officials that a more comprehensive tax
reform is needed in the future. It is obvious that the political viability of this policy will
depend on the development of a profitable private sector.

Exchange rate and monetary reforms

There are two parallel economies operating in Cuba with two currencies and two
markets: the dollar economy and the peso economy. The dollar has been circulating
legally since June 1993 and it is estimated that currently almost 25% of the population has
access to dollars. The peso, which still has an official value of one peso per dollar, has
been traded in the un-official market at different prices reaching up to 150 pesos per
dollar in 1993. During 1994 the peso appreciated very significantly to the still very high
level of around 35 pesos per dollar. By June 1995 it had maintain the same value. This
reflects mainly the contraction in the money supply which took place in 1994, thanks to
improvements in the fiscal accounts and other measures.

By the end of 1994 the convertible peso was created in order to begin a process of
unification of exchange rates and to replace the dollar and other foreign currencies. There
is no evidence unification so far. Probably this will remain unclear until the government
accepts the need for a devaluation of the traditional peso, which by June 1995 was being
trade in the informal markets, at 35 times its official value. Nevertheless, the government
has announced that in some activities such as tourism, workers will be paid in convertible
pesos in order to incentive its use. Also it announced the use of convertible pesos at the
special state outlets created for the dollar market. The new convertible peso has kept its
exchange rate fixed at 1 peso to the dollar, and no significant black market has appeared
for it.

Foreign investment

Different sources suggest that foreign investment agreements for around 2 billion
US dollars -up to the year 2005- have been signed between the Cuban government and
over 15 countries such as Australia, Canada, France, Germany, Great Britain, Israel, Italy,
Mexico and Spain among others. Originally Government intentions were oriented to
attract foreign investment only in tourism. Soon reality forced them to open other sector
to private capital in the search for new technologies and hard currency. The most popular
sectors besides tourism, are: agriculture (mainly tobacco and citrus), mining (nickel, lead,
gold and chrome) oil and coal, telecommunications and textiles.

Cuba has signed investment protection agreements with most of these countries
guaranteeing equal treatment, abstention from nationalization and the right to repatriate
profits and capital. With the objective of attracting more private capital, the new foreign
investment law is expected to allow 100% private ownership.
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1994 resulits

The Cuban economy stopped contracting during 1994. According to the Cuban
government it even revealed a slight recovery of 0.7 percent GDP growth. In that year the
fiscal deficit dropped dramatically from 40 to 7 percent of GDP, while the exchange rate
in the black market appreciated from 150 to 35 pesos per dollar’. Foreign investment
increased and by 1995 there were agreements signed with different countries for
investment projects up to 2.0 billion dollars until the year 2005,

It seems that the economy has adjusted to a lower level of activity. GNP has
stopped contracting thanks to the expansion in new activities such as tourism, mining, oil,
and non-sugar manufacturing. Foreign investment has also been growing in these new
activities.

Percentage Growth Rate in Selected Sectors

1993 1994
Traditional
Sugar -40.1 -4.8
nickel -32.9 -9.6
Non-Traditional
Tourism 25.3 15.2
Non-Sugar Manufactures 9.2
Construction 8.1
Oil 222 18.2
Mining** 10.2

* For 1994 only 45% of installed capacity was used
** Copper, gas and zeolite.
Source: Cuba Evolucion Economica durante 1994. CEPAL, 1995.

According to the 1994 ECLAC report, 18 industrial sectors grew during the 1993-
94 period. For the first time, tourism displaced sugar as the major source of foreign
exchange providing US $ 800 million for 1994 which represented 35% of Cuba's total
dollar revenue. The sugar industry only generated US $ 700 million.

In evaluating the adjustment and possible recovery of the Cuban economy after
1994, some important issues must be kept in mind to asses the real dimensions of the
efforts ahead. The economy has experienced a dramatic contraction in a very short period
and growth rates, though high in some sectors, do not necessarily mean rapid recovery.

For example, in order to recover the standard of living of the average Cuban in
1988, the economy will have to grow for eight years in a row at a rate of seven percent.

Albeit the peso appreciation, the discrepancies between the non official and official exchange
(one peso per dollar) is very large and generates huge distortions in the economy. For example, the price
of rice and beans in the free market is 9 and 8 pesos per pound respectively, while it is only 0.24 and 0.30
pesos per pound in the official market, a price differential which is in line with the exchange rate
differential.
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To substitute the foreign exchange earnings from sugar and nickel that it had in the
1980s, tourism would have to grow from 600,000 to about 3 million tourists per year.
Over one billion dollars more in foreign investment would be needed to boost tourism to
those levels. Hence, while the economy has stopped contracting, it has done so at a very
low level of income which will take a long time to reverse.
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Mr. SHAw. Thank you, Doctor.
Mr. Smith.

STATEMENT OF WAYNE S. SMITH, SENIOR FELLOW, THE
CENTER FOR INTERNATIONAL POLICY

gllar. SMITH. Thank you, Mr. Chairman. It is a pleasure to be here
today.

AsyI say in my statement, I think discussion of how we construct
a commercial relationship in a post-Castro Cuba is decidedly pre-
mature, because like the previous speaker, I see no signs of col-
lapse in Cuba at all, and I think a post-Castro period in Cuba is
years away, perhaps as much as a decade.

And I totally reject the idea that the embargo is only 3 years old.
The prohibition on subsidiary trade imposed or reimposed by the
Cuban Democracy Act in 1992, in fact, had been in force from 1961
until 1975, and it had not done the slightest bit of good. We raised
it in 1975 because of our conclusion that it caused us more prob-
lems than it did Castro.

It was reimposed in 1992, Congressman Torricelli assured us in
December 1992 that because of the Cuban Democracy Act, the Cas-
tro regime would be gone within weeks. Well, almost 3 years have
%one by. Not only has the Castro regime not disappeared, but the

uban economy is now beginnin%l to recuperate, as the previous
speaker has indicated. The freefall is over. They had a small rate
of growth last year; it will be more this year, because of changes.

There will be no collapse in Cuba, but there must be change,
principally—yes, Cuba is in an economic crisis—principally because
of the collapse of the Soviet Union. :

I am totally puzzled by the testimony of some of the previous
speakers who say on the one hand that the American embargo is
not responsible for Cuba’s economic distress, that that distress
stems from the collapse of the Soviet Union and economic mis-
management, but then in the next breath say that our embargo is
having an impact on Cuba and it is forcing 81'1ba to modify its eco-
nomic practices, to change its system.

I would agree with those who say that, in fact, our embargo has
very little to do with the changes being made in Cuba. Those
changes come about because of Cuba’s economic crisis resultin
from the collapse of the Soviet Union and Cuba’s loss of a pref-
erential trading relationship with it.

Because of that, Cuba must reform; it must move toward a mixed
economy and is doing so. It is not simply foreign investment,; it is
not simply a new foreign investment law.

There are now some 200,000 Cubans self-employed under the
self-employment law.

A small business law has been circulated and will soon be pro-
mulgated, allowing for the establishment of small private busi-
nesses in Cuba. en you have more than 1 million Cubans in-
volved in small businesses, making it on their own, that creates the
dynamic for political change. So we already have economic change,
and political change will come in its wake.

And Cuba is not isolated. We speak of increasing Cuba’s isola-
tion. Cuba has diplomatic relations with 150 countries. It is a full
member of the United Nations. If anyone is isolated, it is us on our
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Cuban policy. The vote in the United Nations last year was 101 to
2 thainst our embargo. The only country to vote with us was Israel,
and it trades with Cuba. No one agrees with our policy.

And not only the present policy; even less do they agree with the
so-called Helms-Burton bill. The European Community, the Cana-
dians, the Rio Group, the CARICOM countries—that is, the Carib-
bean nations—the Mexicans, human rights activists in Cuba, the
Cuban Catholic bishops—Eloy Gutierrez Menoyo, we saw in the
Washington Post yesterday, leader of a moderate group in Miami—
all oppose the Helms-Burton bill and all tell us that our policy is
wrong, that we should shift; we should move toward engagement.

What should we do? Perhaps not lift the embargo entirely. That
may not be politically feasible. But I would suggest that at the very
least the United States lift the prohibition on the sale of foods and
medicines, which never should have been included in the embargo
in the first place.

The OAS has already indicated or reminded us that inclusion of
foods and medicines in a trade embargo is a violation of inter-
national law. We should remove foods and medicines.

We should lift travel controls, which are unconstitutional. And
you do not encourage a more open system by trying to