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OVERSIGHT OF PERFORMANCE-BASED
ORGANIZATIONS

TUESDAY, JULY 8, 1997

HouskE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2154, Rayburn House Office Building, Hon. Stephen Horn (chair-
man of the subcommittee) presiding.

Present: Representatives Horn, Sessions, Davis of Virginia,
Maloney, and Davis of Illinois.

Staff present: J. Russell George, staff director and chief counsel;
Matt Ryan and John Hynes, professional staff members; Andrea
Miller, clerk; and Mark Stephenson, professional staff member.

Mr. HorN. The Subcommittee on Government Management, In-
formation, and Technology will come to order.

Governments around the world are struggling with the effort to
provide services more efficiently and effectively and at a lower cost
to their taxpayers. One approach is to model government agencies
along the lines of competitive private-sector organizations. There
will always be public policy and regulatory functions that cannot
be measured by business standards. There are, however, many gov-
ernment functions that can profit from application of private-sector
methods and standards.

We have learned from our series of hearings on the Government
Performance and Results Act that Federal agencies need to change
their incentives and internal cultures in order to focus on cus-
tomers and achieving results. Agencies need to be more responsive
to citizens at the same time that they account for program costs
and safeguard broader public interests.

We are here today to examine the proposition that such reforms
are obtainable through the creation of performance-based organiza-
tions. Performance-based organizations set forth clear measures of
performance, hold the head of the organization clearly accountable
for achieving results, and grant the head of the government’s au-
thority to deviate from governmentwide rules if this is needed to
achieve agreed-upon results.

A performance-based organization is a discrete management unit
with strong incentives to manage for result. Performance-based or-
ganizations commit to clear objectives, specific measurable goals,
customer service standards, and targets for improved performance.
Once designated, a performance-based organization must have cus-
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tomized managerial flexibility and a competitively hired chief exec-
utive. The chief executive signs an annual performance agreement
with the secretary and has his or her pay and tenure tied to the
organization's performance. The British Government, on which the
concept of performance-based organizations is modeled, has found
that such agencies improve performance while cutting administra-
tive costs.

This morning we will hear from several expert witnesses on the
issue of performance-based organizations, including people who
have firsthand experience with reforms at the agency level. We
hope to hear from our witnesses on several key questions, includ-
ing: What specific problems do performance-based organizations
address? How will a change to performance-based organization sta-
tus affect the operations of the proposed candidates for that role?
What are the major benefits and drawbacks to the American tax-
payer in creating performance-based organizations?

We welcome all of our witnesses, and we look forward to their
testimony.

[The prepared statements of Hon. Stephen Horn, Hon. Danny K.
Davis, and Hon. Carolyn B. Maloney follow:]
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“Performance-Based Organizations”
July 8, 1997

OPENING STATEMENT
REPRESENTATIVE STEPHEN HORN (R-CA)

Chairman, Subcommittee on Government Management.
Information, and Technology

Governments around the world are struggling to provide services more efficiently,
effectively, and at a lower cost to their taxpayers. One approach is to model government
agencies along the lines of competitive private-sector organizations. There will always be public
policy and regulatory functions that cannot be measured by business standards. There are,
however, many government functions that can profit from application of private-sector methods.
and standards. {J

h

We have learned from our series of hearings on the Government Performance and Results
Act that Federal agencies need to change their incentives and internal cultures in order 10 focus
on customers and achieving results. Apencies need 1o be more responsive 1o citizens at the same
time that they account for program costs and safeguard broader public interests.

We are here today to examine the proposition that such reforms are attainable through the
creation of performance-based organizations. Performance-based organizations set forth clear
measures of performance, hold the head of the organization clearly accountable for achieving
results, and grant the head of the organization authority to deviate from government-wide rules if
this is needad to achieve agreed-upon results.

A performance-based organization is a discrete management unit with strong incentives
to manage for results. Performance-based organizations commit to clear objectives. specific
measurable goals, customer service standards, and targets for improved performance. Once
designated, a performance-based organization must have customized managerial flexibility and a
competitively hired chief executive. The chief executive signs an annual performance agreement
with the Secretary and has his or her pay and tenure tied to the organization's performance. The



British government, on which the concept of performance-based organizations is modeled. has
found that such agencies improve performance while cutting administrative costs.

This morning we will hear from several expert witnesses on the issue of performance-
based organizations, including people who have first-hand experience with reforms at the agency
level. We hope to hear from our witnesses on several key questions. including: What specific
problems do performance-based organizations address? How will a change 1o performance-based
organization status affect the operations of the proposed candidates? What are the major benefits
and drawbacks to the American taxpayer in creating performance-based organizations?

We welcome all of our witnesses and look forward to their testimony.



N A

STATEMENT OF DANNY K. DAVIS

“The Government Reform and Oversight Subcommittee on
Government Management Information, and Technology”
July 8, 1997

Thank you Mr. Chairman for convening this hearing regarding
Performance Based Organizations (PBOs). [ would also like to
acknowledge the distinguished panels of witnesses for coming
here today and sharing with us their expertise and knowledge.

The concept of Performance Based Organizations is a unique idea
that has it genesis in the British Government. This idea is one that
provides for a government to operate like a business. An idea that
seeks to have agencies be more responsive and responsible to the
American citizens. An idea that seeks to improve performance
while cutting costs. The notions of streamlining government and
improving performance are good goals, however, | believe we
must proceed with caution when locking at something that seems
too good to be true.

In this climate there are calls for a leaner more responsive
government, not a meaner government. The PBO concept would
place more power in the hands of a few, Congress would lose some
of its oversight authority. In addition, employees and unions
would be displaced. While I support a more responsive, and
efficient government, I do not support displacing workers and
limiting their rights.

I believe that Felix Frankfurter said it best when he said
“Government is neither business nor technology, nor applied
science. It is the art of making men live together in peace and with
reasonable happiness.”
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Therefore, as we begin to debate this bold initiative, I look forward
to your testimony and understanding why PBOs are necessary, and
what protections employees and unions will have. 1am confident
that we will be able to reach a consensus that provides both, equity
for the employees, while at the same time meeting the needs of our
citizens.

Again, thank you Mr. Chairman and [ ask unanimous consent to
revise and extend my remarks for up to seven legislative days.
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Statement of Carolyn B. Maloney
Hearing on Performance Based Organizations

luly 8, 1997
Thank you Mr. Chairman

T am pleased that you have cailed today's hearing on Performance Based Organizations, or
PBOs. The concept of 2 PBO is an innovative, new approach in government management
developed by the National Performance Review team Jead by Vice President Gore. The NPR
wnitiative has been a real success in streamlining government, and improving service and customer
satisfaction. Along the way, it has also saved the American taxpayer billions of dollars -- close to
$100 billion by some accounts. Without these savings, balancing the budget would have been all
but impossible. The hard and patient work in the nuts and bolts of government management has
truly paid off

PBOs are intended to be performance-driven, customer-oniented agencies. The aim is to
allow discrete management units in the federal government to operate more like a business. This
would be accomplished by creating a Chief Operating Gfficer direcily accountable for results and
providing flexibility in federal procurement and personnel laws. This is a concept that has worked
in other countries, and one which should probably be explored in ours.

Before closing, T want to commend John Koskinen for his years of service to the American
people. 1 understand that this is probably your last official testimony before retirement, and I
think it is fitting it is before this Subcommittee, where you have spent 50 much time. n all
seriousness though. you have been a true inspiration for myself and I'm sure other Members of
Congress. Your wisdom, experience and charm will be sorely missed

Thank you Mr. Chairman
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Mr. HorN. Panel one is a long-time friend of this committee and
subcommittee, and that’s John Koskinen, Deputy Director for Man-
agement, Office of Management and Budget. Mr. Koskinen has ap-
peared before this subcommittee for about 3, going on 4 years. It
just seems like 8 years. But he’s always come with a well-prepared
background.

He has done a tremendous job in this administration in bringing
people together—the Chief Inspectors General, the Chief Financial
Officers, the Chief Information Officers, and all the rest. He has
had both his handprints and footprints on progress in these areas.

As he goes and leaves the administration, we wish him well; and
his leaving is a good example of why we need an Office of Federal
Management. Maybe that will bring him back. Don’t worry. We will
be keeping on that junket, shall we say, until we get something ac-
complished with it.

But welcome, John. You know the routine around here.

[Witness sworn.]

Mr. HORN. Please proceed in any manner you would like.

STATEMENT OF JOHN KOSKINEN, DEPUTY DIRECTOR FOR
MANAGEMENT, OFFICE OF MANAGEMENT AND BUDGET

Mr. KOSKINEN. Mr. Chairman, I'm pleased to appear before the
committee this morning to discuss the administration’s initiative to
create performance-based organizations [PBO’s]. We believe these
organizations can play a significant role in improving Government
effectiveness and increasing public confidence in Government oper-
ations.

Also, as you noted, I will be leaving my position in 2 days. I
thought if I were going to testify one last time this was probably
the right forum in light of the number of times I've been here in
the past but also in light of the great work you and your sub-
committee and the full committee continue to do in working in a
bipartisan way, trying to help us all improve the management and
the effectiveness of the Federal Government.

On the other hand, I have been disappointed. I keep waiting for
the award package that goes with my frequent testifier mileage,
and it hasn’t shown up yet.

With your permission, Mr. Chairman, I'll submit my full state-
ment for the record and provide a summary of it orally.

Mr. HorN, Without objection, it will be in the record.

Mr. KOSKINEN. As you noted, a PBO is a discrete management
unit that deals with the public. It has operations that can provide
clear measures of performance. Under a PBO, primary responsibil-
ity for policymaking would be separated from program operations
and remain in the domain of the department under the control of
Ig(});lgical appointees. Program operations would be retained in the

While this division of responsibilities will be clear, the managers
of the PBO will continue to operate within the structure of the or-
ganization's present department to ensure communication between
the policy formulation and operation functions. However, by sepa-
rating policy decisions affecting those operations from daily activi-
ties, we can create a management with strong incentives to man-
age for results by committing to clear objectives, specific measur-
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able goals, customer service standards, and targets for improved
performance.

A critical aspect of a PBO is that it would be led by a chief oper-
ating officer hired for a fixed term based on a demonstrated track
record of effective management, as distinguished from policy exper-
tise. The chief operating officer might come from the private sector
or from the ranks of the civil service.

The chief operating officer will give us a manager with a longer
time horizon than the normal political appointee; and, rather than
having a focus on career tenure, the chief operating officer will sign
an annual performance agreement with the Secretary; and his or
her compensation and tenure would be tied to the organization’s
performance.

In exchange for this increased personal accountability for per-
formance, the PBO would be granted legislative and administrative
managerial flexibilities in areas such as personnel, procurement,
and other administrative areas.

Not all Government agencies or functions are suited to become
PBO’s. The concept works best with operations that produce clear,
measurable results. For example, the foreign policy and planning
officers in the State Department or basic scientific research offices
at the National Institutes for Health may be inappropriate can-
didates to become PBO’s.

Some have asked how PBO’s differ from Government corpora-
tions. The corporate form is appropriate when an entity carries out
commercial functions that not only produce revenue but are self-
sustaining. However, in the past, some entities have sought to be-
come corporations because that was seen as the only way teo
achieve personnel and procurement flexibilities. The problem is
that, to achieve those goals, they were turned into independent,
free-standing entities, making effective policy control and oversight
much more difficult.

In contrast, while a PBO will focus on performance and, impor-
tantly, remain within its present department under the policy guid-
ance and direction of the Secretary, it will still be the subject to
all governmentwide regulations, rules, policies, and procedures, un-
less specific waivers are granted.

Thanks to the long, hard work of executives in the candidate
agencies, those working with the National Performance Review and
people at OMB, we are ready to take the next step, seeking legisla-
tive action. You will shortly hear from a panel of the first three
PBO candidates that have submitted their legislative proposals.
While we have consulted with various congressional officers in the
past few months about PBO’s generally, we're pleased to enter into
a dialog with you now about these three specific PBO candidates
and to seek your support.

The challenge in creating new forms of organization is to balance
the desire for autonomy and flexibility with the need for account-
ability and oversight. PBO’s provide an operational structure that
allows Federal entities to carry out their functions in the most ef-
fective and efficient manner, yet remain accountable to senior ad-
ministration policymakers. While the process for converting agen-
cies and functions to a PBO has taken time and effort, we believe
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the concept is sound and the progress to date has laid the ground-
work for success.

As President Clinton said late last year, we want hundreds of or-
ganizations to become performance based, to be trailblazers in in-
creasing productivity and making their customers happy.

Mr. Chairman, I appreciate your subcommittee’s long-time inter-
est in Government management improvement generally and in this
initiative and the time you've taken to hold this hearing; and I will
be pleased to answer any questions you or other members of the
panel might have.

Mr. HOrN. We thank you for that very good summary.

[The prepared statement of Mr. Koskinen follows:]
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STATEMENT OF
JOHN A, KOSKINEN

DEPUTY DIRECTOR FOR MANAGEMENT

OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE

SUBCOMMITTEE ON GOVERNMENT MANAGEMENT, INFORMATION AND
TECHNOLOGY OF THE
HOUSE COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT

JULY 8, 1997

Mr. Chairman, I am pleased to appear before the Committee this morning to discuss the
Administration’s initiative to create Performance-Based Organizations, also known as PBOs. We
believe these organizations can play a significant role in improving gavernment effectiveness and
increasing public confidence in government operations.

This Committee has been a leader in providing Federal managers with the tools and
incentives to perform effectively and accountably. In the past few years this has led to the
adoption of the Chief Financial Officers (CFOs) Act, the Government Performance and Results
Act (GPRA), the Clinger-Cohen information technology reforms, and the Debt Collection
Improvement Act.

PBOs grew cut of a concern that we share with this Committee for management
improvement. Under Phase II of the National Performance Review, we set up teams to study
every function and activity of government to decide which ones the Federal Government should
continue to perform, which it should eliminate together, and which it should shift to other levels
of government. During that effort it became clear that many agencies perform businesslike
functions that carry out important public purposes. While not suitable for privatization, these
functions have the potential to be managed much more effectively.

In March 1996, Vice President Al Gore announced that a series of agencies would be
transformed into performance-based customer-oriented agencies. President Clinton described the
initial candidates in his FY 1997 budget, an initiative carried forward into the President’s FY 1998
Budget.

‘What is a Performance-Based Organization?

A PBO is a discrete management unit that deals with the public and has operations that
can provide clear measures of performance. Primary responsibility for policy making is separated
from program operations and remains in the domain of the Department under the control of
political appointees. Program operations are retained in the PBQ. While this division of
responsibilities will be clear, the managers of the PBO will continue to operate within the
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structure of the organization’s present Department to ensure communication between the policy
formulation and operation functions. However, by separating policy decisions affecting those
operations from daily activities, we can create a management with strong incentives to manage for
results by committing to clear objectives, specific measurable goals, customer service standards,
and targets for improved performance.

A critical aspect of a PBO is that it would be led by a Chief Operating Officer (COO0)
hired for a fixed term based on & demonstrated track record of effective management, as
distinguished from policy expertise. The COO might come from the private sector or from the
ranks of the civil service. The COO will give us @ manager with a longer time horizon than the
normal political appointee, and, rather than having a focus on career tenure, the COO would sign
an annual performance agreement with the Secretary; and his or her compensation and tenure
would be tied to the organization’s performance. The Secretary may reappoint the COO to
subsequent terms, if he or she has met or exceeded organizational and individual performance
goals.

In exchange for this increased personal accountability for performance, the PBO would be
granted legislative and administrative managerial flexiblities in areas such as personnel,
procurement, and other administrative areas. A PBO will otherwise still be subject to all other
government wide regulations, rules, policies, and procedures.

Candidates to be PBOs

Not all government agencies or functions are suited to become PBOs. The concept works
best with operations that produce clear, measurable results. For example, the foreign policy and
planning offices in the State Department or basic scientific research offices at the National
Institutes for Health may be inappropriate candidates.

The best candidates to become a PBO are those that:

. Have a clear mission, measurable services, and a performance measurement system in
place or in development;
. Generally focus on functions -~ not necessarily entire agencies -- that have external

customers. For the early candidates, we are not pursuing organizations or functions that
primarily serve other government agencies;

. Have a clear line of accountability to an agency head who has policy accountability for the
functions. As a result, independent agencies are not ready candidates;

. Have top level support to transform a function into a PBO, and

. Have predictable sources of funding.

Some have asked how PBOs differ from government corporations. As you know,
the concept of a government corporation has been applied inconsistently in the past. The
corporate form is appropriate when an entity carries out commercial functions that not only
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produce revenue, but are self-sustaining. However, in the past some entities have sought to
become corporations because that was seen as the only way to achieve personne} and
procurement flexibilities. The problem is that, to achieve those goals, they were turned into
independent, freestanding entities, making effective policy control and oversight much more
difficult.

In contrast, a PBO will focus on performance and, importantly, remain within its present
department under the policy guidance and direction of the Secretary. It will still be subject to all
government wide regulations, rules, policies and procedures, unless specific waivers are granted.

The Process for Converting to 2 PBG

Shortly after Vice President Gore's announcement of the PBO initiative in early 1996,
OMB and NPR crafted a process for converting agencies or functions into PBOs. I asked the
President’s Management Council for potential candidates and the members nominated nine
candidates frora among their agencies. OMB and NPR then formed conversion teams for each
candidate with representatives from OMB, NPR, the candidate function, and their home
Department.

These teams identified potential legislative and managerial flexiblities that would allow
them to improve the management of their operations. The most progress was made when the
candidates worked jointly as a team with their conversion colleagues, especially with their
departments, NPR, and OMB representatives.

Early in the process, we discovered that the leaders of many PBO candidates were
unaware of the flexibilities that were already available to them under existing faw. This was not
surprising since implementation and execution of statutory changes is just as challenging and often
takes longer than geiting the laws passed. We therefore worked with the candidates to ensure
they understood and were using the flexiblities Congress and the Administration had already given
them.

Thanks to the long, hard work of executives in the candidate agencies, the National
Performance Review, and OMB, we are ready to take the next step: seeking legislative action.
You will shortly hear from a panel of the first three PBO candidates that have submitted their
legislative proposals. While we have consulted with various Congressional offices in the past few
months about PBOs generally, we are pleased to enter into a dialogue with you now about these
three specific PBO candidates and to seek your support.

Lessons Learned and Progress to Date

In your letter of invitation, you asked that 1 summarize the progress we’ve made in the
past year and the lessons we’ve learned that will help future candidates in the conversion process.
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One of the things we learned over the course of the past year was the importance of
developing commitments for improved performance along with requests for increased operating
flexiblities. While it is probably impossible to show a one-to-one correlation between a specific
flexibility and a specific increase in performance, we think it is imperative for candidates to
commit to increases in performance in exchange for obtaining desired flexibilities.

We also learned that a targeted approach is important. Candidates that requested a wide
range of management flexiblities, some of which were minor or marginal to their operations,
became bogged down in laborious interagency debates and clearances. Also, successful
candidates found it useful to separate those flexiblities that could be achieved administratively
from those that required legislative action.

To date, three of the Administration’s nine PBO candidates conveyed their legislative
packages to Congress in April or May -- the Patent and Trademark Office, the Defense
Commissary Agency, and the St. Lawrence Seaway Development Corporation. Three others are
developing their legislative packages and should have them completed in the coming weeks ~- the
U.S. Mint, the Government National Mortgage Association, and the Seafood Inspection Service.
Two others are delayed in developing their legislative packages for unrelated reasons -- the
Federal Housing Administration and the National Technical Information Service. The Federal
Retirement and Insurance Service in the Office of Personnel Management believes it can achieve
all the authority and flexibilities it needs administratively, without additional legislation.

We have now asked the President’s Management Council to identify additional candidates
to begin the conversion process so the Administration can introduce additional candidates next
Spring along with the President’s FY 1999 budget proposal.

Conclusions

The challenge in creating new forms of organization is 1o balance the desire for autonomy
and flexibility with the need for accountability and oversight. PBOs provide an operational
structure that allows Federal entities to carry out their functions in the most effective and efficient
manner, yet remain accountable to senior administration policy makers. While the process for
converting agencies and functions to a PBO has taken time and effort, we believe the concept is
sound and the progress to date has laid the groundwork for success.

As President Clinton said late last year, “We want hundreds of organizations to become
performance-based, to be trailblazers in increasing productivity and making their customers
happy.”

Mr. Chairman, I appreciate your subcommittee’s interest in this initiative and would be
pleased to take any questions you might have.
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Mr. HORN. Generally, I like the draft bill I've seen and even the
semifinal draft; and we will be putting that in and asking the rank-
ing minority member to be cosponsor as we do with most of these
good government bills.

I think my first question is: How does the performance-based or-
ganization relate to the Government Performance and Results Act
which we’ve held extensive hearings on? Should it simply be an
amendment to that act? Should it be a separate bill as you have
in a tentative draft? And why shouldn’t it be under the perform-
ance and results program?

Mr. KOSKINEN. They clearly are all headed in the same direction.
In fact, with the NPR, we held a contest to see if we could come
up with another name for PBO’s. Because, ultimately, the goal of
the Government Performance and Results Act is for every organiza-
tion to be performance based, to be focused on outcomes and re-
sults. However, because of the important focus of what we're trying
to accomplish here, we thought the name was appropriate.

What we have in mind is that those organizations focused on
businesslike activities would have very specific commitments to
performance goals tied to both the leadership of the organization
and also to additional procurement personnel flexibilities. So that,
otherwise, these will be doing exactly what other organizations will
be doing.

We hope that everyone across the Government, as we discussed
on other occasions, would have clearer statements of their goals
and objectives and clearer performance measures focused on out-
comes rather than just inputs and outputs. In the long run, every
entity would be a performance-based organization in the sense of
what their operations were headed toward. These particular orga-
nizations, though, would be able to be pilots for us, as it were, dem-
onstrating what you could do with additional personnel and pro-
curement flexibilities.

Mr. HOgN. Your flexibilities and your placement of accountability
seems to be the key to this; and I wonder whether those two major
thrusts, which are very clear when you're talking to PBO’s, might
also be an approach to every single agency that is going through
the goal-setting process. I don’t see how you achieve those goals un-
less you hand responsibility to either the chief executive or chief
operating officer and you also permit flexibility in terms of procure-
ment, as you noted in your remarks, as well as personnel.

Mr. KOSKINEN. That’s right. But a lot of—as you—when you step
back and take a lot of the Government—a lot of functions in the
Government are not businesslike functions. A lot of them are in the
policy development organization. They’re in regulatory areas. They
are not producing measurable services to the public.

A lot of organizations in the Government don’t interface directly
with the public. They interface with other Government agencies.
They interface at State and local governments. Therefore, we have
focused on those organizations that actually interface with the pub-
lic to start, much as the experience, as you noted, in England is.

In other areas, there is a need for accountability, but the people
leading those organizations need to be political appointees. If you
were running large aspects of the State Department, obviously
those are major policy issues for which you would not be hiring a
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manager for his managerial expertise, you would be hiring someone
for their policy expertise.

Nonetheless, one of the initiatives that we have started in this
administration is to designate that the deputy secretary or an
equivalent senior person in a department should be designated the
chief operating officer for the department. With a little luck over
time, we would begin to ask candidates whom we appoint to be
deputy secretaries not only what their policy background is but
what their management background is. Do they have an under-
standing of what it’s like to try to manage what is, in many cases
a large conglomerate organization?

Too often in the past, all of the senior appointees in the depart-
ment come with a background in policy and very little background
or interest in management. So that when you look at the operation
of the department to find someone really focused on the day-to-day
management, you have to go down several levels. So I think, ulti-
mately, a thrust is exactly right. We need to have at the top of
every major department a senior official who is, in fact, responsible
and accountable for the operation of that department and who
comes with some background in that department. And that's a
major understanding.

Mr. HorN. Well, I agree with it, that it’s a major understanding,
but it seems to me we eventually have to face it. Now maybe the
best way is to have so many pilot models going as we start that
you help spread the good virus among the more traditional line
agencies.

I agree with you on the problems of policy areas versus the im-
plementation situation. I think part of the problem are our schools
of public administration. They've moved from public administration
and how you get something done into the glorious, romantic world
of policy studies, which is very interesting, but then they wonder
why their policy studies never get implemented and their policy
proposals never get implemented.

Do you have any comments on this as you leave the administra-
tion? You would make an ideal dean for some school of public ad-
ministration. But if you do, would you get them back to reality? Be-
cause they're not in the world of reality and haven’t been for about
10 years.

Mr. KoskINEN. Well, actually, I am departing a lot of organiza-
tions. As you know, I just finished my 12 years as a trustee, the
last 3 years as chairman of the board of trustees at Duke Univer-
sity, which has a major policy institute, whose board of visitors I
used to chair. And your point is well taken that one of the things
we need to feed back into the system is that all the good ideas in
the world are not very helpful if nobody can execute and implement
those ideas.

As we've discussed with a specific statute like the Debt Collection
Improvement Act, it's a wonderful initiative and it's an important
step forward, but the real question is, can we get it implemented?
Can we get it executed? Can we apply the principles in a way that,
in fact, allows us to derive the benefit from the ideas? And it’s clear
that's a major challenge across the board.

When you look at the Federal Government, it is a very large col-
lection management challenge. Each of the departments is a con-
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glomerate in its own right. If those departments were operating in
the private sector, they would each be viewed as one of the major
corporations in the United States; and they would—in fact, it
would be assumed that we should have very skillful management
somewhere at the top of those organizations worried about them.
We neled to begin to understand that in the Federal Government
as well,

Mr. HoOgrN. One last question on my part, and I'll yield to Mr.
Davis. But I have to ask this, because we hear so much about it.

We never see much implementation as is done in Great Britain.
Did you ever look at privatization as an option in either lieu of or
parallel to the performance-based organizations? Why and why
not? Could some things be privatized? And are we then doing the
same thing you're trying to reach through PBO operation?

Mr. KOSKINEN. Actually, we got into the PBO business as I noted
in my formal statement, by going through reinventing government
II, or REGO 11, as we called it, and asking agencies just that ques-
tion. We wanted them to look at all their operations, figure out
which things could they stop doing, work wasn't necessary to be
done, which things could they devolve or spin off either to the pri-
vate sector or State and local governments. For those issues that
they needed to continue to do, could they restructure and reorga-
nize.

Ultimately, the concept in a PBO is its basic function is, for any
number of reasons, critical to be under the control of the Govern-
ment. The Patent and Trademark Office is a clear example. We
could not privatize, constitutionally, and probably could not pri-
vatize a patent function and turn it over to the private sector.

On the other hand, PTO has many characteristics of an operating
business that can be measured with a set of clients who are very
concerned with its efficiency. In general, the way we've distin-
guished PBO’s is that these are functions we need to continue to
perform in the Government.

The question is, how can we create a structure that allows to us
perform most effectively? And there are going to be other areas,
and we looked at this particularly in the Government corporations
when we first started 3 years ago, in which we said, if you want
to be a Government corporation and you're freestanding and reve-
nue-supporting and self-sustaining, one question we should ask is,
why not spin you all the way out into the private sector?

And we've done that with some functions. As you know, we cre-
ated an ESOP at OPM and the investigation function is now, in
fact, a competitor in the private sector and is no longer a govern-
ment operation. There’s a spectrum of options and possibilities
here. One of the things we have to be careful about is not trying
to fit everybody into one particular category.

Mr. HOgN. I thank the gentleman.

I now yield to the gentleman from Illinois, Mr. Davis. We'll have
10 minutes each person alternating, and we'll go a second round
if there’s question left.

Mr. Davis of Illinois. Thank you very much, Mr. Chairman; and
let me just indicate that I have a statement I would like to submit
for the record.
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Mr. HORN. Without objection, it will be put at the beginning with
the opening statements as if read.

Mr. Davis of lllinois. Thank you. Thank you very much.

As I listened and we talked a little bit about the question of pri-
vatization versus performance based, do you think that privatiza-
tion is getting a little too much attention right now?

Mr. KoskINEN. I'm fixed pretty hard to weigh that. I think it's
always a good question to ask when you're performing a function
as to who can perform it most effectively.

We've had a lot of discussion in another context about contract-
ing out and contracting in. There’s an issue as to whether we
should say any commercial function ought to be performed only in
the private sector. Our position has been we ought to get commer-
cial-like functions and services for the Government performed in
the most effective way possible and the best way for the taxpayers.
If it turns out Government employees can perform a function best,
that's what we ought to do.

So I think to the extent that there are people saying what we
ought to do is have any commercial function put in the private sec-
tor, whether it’s more cost-effective or not, strikes me to be moving
the balance in a way to where we ought to be going. Our ultimate
goal ought to be to provide organizations that function as efficiently
and effectively as we can for the best price for the taxpayer. Often,
that work has been provided and demonstrated to be provided by
Federal employees.

Mr. Davis of Illinois. I appreciate that response because it ap-
pears to me that there are so many instances where privatization
sort of takes away some of the rights that workers have and cer-
tainly benefits—I mean, benefits more than anything else; and
even in many instances I've seen where individuals who had be-
come accustomed to earning a certain level of compensation, that,
too, was reduced. And it just concerns me. That's why I raise that
question.

Looking at the United Kingdom experience, how is it character-
ized? I mean, has it been good? Has it been helpful? Has it been
meaningful? Has it—

Mr. KoSKINEN. We have talked to the British, and they’ve been
at this for 10 years so they’re a good test basis for us. They have
almost 75 percent of their workers and work force in PBO’s, as it
were, next step agencies as they’re called in England. They think
that they have demonstrably saved significant amounts of operat-
ing costs over those 10 years as the organizations have become
more focused on results.

If they have a challenge that remains, it is trying to make sure
that their performance measures are challenging enough. The nat-
ural tendency when you're negotiating a performance agreement, if
you're the one who is going to be held accountable, is to have those
goals reachable. In fact, if you can get away with it, you would like
t(il have them be very reachable so that there’s not a challenge at
all.

And I think the British experience, as they’ve set all these in mo-
tion, is they’re going back now and they’re working very hard at
looking at the nature of the performance measures that the organi-
zation have established.
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But we have yet to hear anyone who is concerned that PBO’s
haven’t worked well and they aren’t moving well. There have been
some reviews of whether, in all cases, they've involved appro-
priately employees in the discussions and the determinations of
how best to do the work.

Again, another of our initiatives is to push and support the con-
cept of labor-management partnerships wherein employees and
union representatives and managers jointly are looking at how can
we improve the management of an organization. How can we turn
it into more of a performance-based organization?

Our concern, as a general matter, is that—and it’s a not a public
sector only, it’s similar in the private sector—that if, with a small
group of people, you try to tell people how to do the work better,
you're not nearly as effective as if you involve them in the discus-
sions with you, if you draw upon their experiences and make deter-
minations accordingly.

And then an offshoot of that, of course, is that everyone wants
to be doing meaningful work. When employees feel that they're
part of the solution rather than part of the problem, they become
much more productive. They’re much more enthusiastic, and they
have a clearer idea about how the work they’re doing relates to the
overall goals and objectives of the organization.

Mr. Davis of Illinois. I guess I call that sort of a shared approach
to management. Are we very good at that?

Mr. KOSkINEN. In the United States there is a revolution in that
direction obviously going on in the private sector as we move to-
ward greater involvement of workers in terms of providing feed-
back about what’s happening on the front lines of the job. We also
see greater empowerment of work teams to, in fact, redesign the
way work is done. We're learning from that in the public sector,
but we’re really at the walking stage. We're clearly not even jog-
ging yet. It’s an area that we think deserves a lot more attention
and I think has great potential for the Federal Government.

Mr. Davis of Ilinois. Would you say—if you had to compare
where the British were at the time that they started and where we
are now relative to productivity, could there be any comparison?

Mr. KOSKINEN. I'm not able to make that comparison. I think in
terms of concepts, we are probably ahead of where they were there,
because we spent the last 4 or 5 years thinking hard and talking
a lot about how to reinvent government so we have a lot of mecha-
nisms in place. Therefore, from where they started at a dead start,
we're ahead of them in that sense; and I think we have improved
our productivity significantly over the last 3, 4, or 5 years. But, on
the other hand, I think we’re at the start of an evolutionary process
that I hope will continue to proceed.

Mr. DAvis of Illinois. Is there a reason to believe that this con-
cept or this process would be more effective than, say, the forma-
tion of a corporate-like structure for some of the agencies and then
functioning on that basis like a corporation?

Mr. KoskINEN. As I noted, the concern we’ve had historically
with Government corporations is there is no one definition of a
Government corporation. We've got a number of agencies that look
like corporations that aren’t called corporations. We have some
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other organizations that are called corporations that don’t look very
much like corporations.

Our biggest concern is accountability. Sometimes, being a Gov-
ernment corporation has been synonymous with being a freestand-
ing entity outside of the reach of most policy officials. Often, that
then leaves you with the question of how you change policies, how
you exercise control, whoever the administration is, Therefore, as
a general matter, one of the attractions we think after PBO is that
the operation, while it becomes more organized and focused on
businesslike processes, remains under the overall policy umbrella
of the operating department from which it came.

Mr. Davis of Illinois. I know we’re not necessarily always trying
to fix things, although 1 guess the conventional wisdom is that
there is generally something that does, in fact, need fixing. But
we're also always becoming—but I'm certain that there must be
some problem areas that some of the agencies have that we're try-
ing to correct and eradicate. Could you share with us what some
of those might be?

Mr. KoskiNEN. I think the major challenge we’re having that
we're working on is in the information technology area. Thanks to
the support of this committee and the Congress, the Information
Technology Management Reform Act, now known as the Clinger-
Cohen Act, I think gives us the tools to move forward effectively
in this area. The act is based on a set of concepts that are derived
from the best practices in the private sector as well as in Govern-
ment agencies.

We designed that legislation drawing upon work that the GAO
had done looking at the best private-sector companies. We looked
at and reviewed the history of failed systems in the Government
and are prepared to move forward to more effectively address
issues like tax systems modernization and other major information
technology challenges.

1 select information technology because, as we began to appoint
chief information officers in all of the departments pursuant to the
act, my assumption had been that there must be some departments
where information technology would not rise to the level of chal-
lenge that it was in some of the more obvious cases. However, I can
report to you that there is no major department in the Federal
Government that right now is not challenged to more effectively
use information technology. Everyone is depending upon better in-
formation systems, better information management to be able to
continue to provide the services they need to provide with declining
or constrained resources. So I think if there’s one area that we're
working hard on, it’s that.

The other area that we've begun to tap into is the area we just
discussed, which is the way we manage employees. I think that, as
an overall generalization, we do not provide great support and
training for managers on how to manage. We still have, in many
ways, a very rule-based, hierarchial structure in which we manage.
We have a system for resolving disagreements that is very formal.
If you have a disagreement with an employer or a supervisor, you
get encouraged or led into a very formal adversarial process which
is, I think, in the long run, corrosive to morale of both managers
and employees. We have a lot of potential for improvements there,
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and labor-management partnerships are a major part but just one
of the areas and one of the activities that we can pursue.

Mr. Davis of Ililinois. I know that OMB has developed what’s
been called a model bill. How would that bill be used for, say, small
agencies like the St. Lawrence Seaway Development Corporation,
which really does not employ a lot of people nor does it make a lot
of purchases and it’s kind of a small agency. So how would it affect
small agencies?

Mr. KoskINEN. The template, as we call it, for the PBO’s was de-
veloped after our first round of discussions with the agencies to t
to give people a clearer idea what a PBO would look like. We still
can tailor those—that legislation to fit each particular case but, as
a general matter, the principles apply to small agencies as well as
larger agencies.

In a case like the St. Lawrence Seaway, where procurement is
not one of their major issues, the procurement flexibilities will be
less important; and they will not rely on those. On the other hand,
the personnel flexibilities and the ability to have an effective,
streamlined demonstration project will be attractive, we think, to
all of the organizations that we're dealing with.

Mr. Davis of Illinois. Well, let me just tell you, I appreciate your
responses; and I like the idea of greater interaction of the employ-
ees. I'm one who firmly believes that if you can get people to buy
into whatever it is that you're doing or selling, that you get more
productivity out of them, so [ appreciate that.

Thank you very much.

Mr. HornN. I thank the gentleman.

The gentleman from Virginia, Mr. Davis.

Mr. Davis of Virginia. Thank you. I just have a couple questions.

Why is it assumed that increases in the amount of personnel and
procurement flexibilities will lead to greater organization and per-
formance?

Mr. KOSKINEN. On the personnel side, what the flexibility pro-
vides is that the managers and employees can design a streamlined
demonstration project that will allow them to deal with what they
view are obstacles in their own management, whether that’s to
allow them greater flexibility in hiring and broadband compensa-
tion or other ways to work within the limitations of the present
personnel system. Going back to the chairman’s earlier question,
clearly our hope is that all agencies will be focused increasingly on
improving their performance under the Government Performance
and Results Act.

In these particular cases, there’s a long history of proposals of
civil service reform across the board. One of the things that we
hope will happen as a result of the PBO’s is that, in as many as
8 or 15 or 20 organizations, depending how many we can set up,
we will actually be able to answer your question with real results.
We'll be able to look at what flexibilities did an organization adopt
and what was the effect on performance. We'll be able to see
;/)vhf;ther those flexibilities then ought to be considered on a broader

asis.

Right now, we have a lot of suggestions and anecdotal evidence;
but we don’t really have hard cases of saying, by definition, since
we have a singular system, what would happen if you made these
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changes. It's hard to make those changes across the Government
all at once. If you're not sure of the impact, everyone legitimately
has some hesitation. Therefore, one of the things that we think we
will get out of the PBQ’s, although it’s not the major reason we're
doing it, is experience that will allow us to, in fact, look at a range
of flexibilities that people have used and see if we can correlate and
they can correlate the additional flexibilities with additional, im-
proved effectiveness.

Mr. DAvIS of Virginia. Let me just ask kind of an esoteric ques-
tion. You go back 20 years and take a look at the Federal work of
20 years ago and today; and, of course, technology, the whole thing
changed. You've got people with their desktop computers now and
logging in a lot of technology. Much of that, of course, allows for
a different way you treat employees, you motivate employees and
everything else. What would you say are the huge changes why
this works today, wouldn’t have worked 20 years ago? Any broad
philosophical view on that?

Mr. KOSKINEN. You're exactly right. Technology makes a big dif-
ference in your ability to impart and share information not only
with customers but with employees. Therefore, you can reach
across an organization and down into an organization much more
effectively now than you could before. So that talking about feed-
back from employees and participation makes more sense, and the
lines of communication are more open.

But Edward Deming, the great father of Japanese quality circles
and participatory management 50 years ago, thought that we ought
to be moving in the direction that the private sector has now gone.
So the short answer is, about 20 years ago is when many private-
sector companies began to try to reform the way they were manag-
ing to move away from the classic hierarchial model of how organi-
zations ought to run to a flatter organization that involved more
accountability and responsibility from front-line employees and
those in between.

Thus, it’'s appropriate for the Federal Government not nec-
essarily to try everything first and I think to draw upon lessons not
only in the private sector but also in other countries like England.
But clearly there are strong messages out there that we need to be-
come more creative in the way we actually manage and deal with
our work force. We need to find better ways to allow them to in-
crease and maximize their potential.

Mr. Davis of Virginia. What efforts have been undertaken to
demonstrate that current personnel and procurement regulations
are onerous or overly restrictive to the operations of these PBO
candidates?

Mr. KoskiNEN. Well, we've had some, although a very small
number, of demonstration projects under the demonstration project
authority. The one everyone cites is the China Lake experiment
where we used broadbanding and other personnel flexibilities. You
had a significant increase in both employee satisfaction and pro-
ductivity.

But, again, we have limited experience comparing our rules and
regulations to what the better operating entities in the private sec-
tor use. We have historically had a very compliance-driven process.
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As one member of the President’'s Management Council, which I
chair, which includes the chief operating offices of the agencies,
noted, his biggest surprise, coming from the private sector to the
Government, was that we basically run a job shop. That is, the
focus is on everybody as an individual and what their responsibil-
ities and rights are. There is less focus on the overall organization.

That’s one of the things that, historically, we've developed. When
we developed it, it made a lot of sense to make sure that employees
rights were protected, that, in fact, they understand and have pro-
tections in terms of arbitrary actions or discriminatory actions.

But, over time, we have built up a classic hierarchy that looks
like hierarchies in the private sector. Large insurance companies
became very large bureaucracies the same way. Increasingly now,
the experience is that you can't manage effectively with that kind
of a structure.

As I say and said in the past, General Motors didn’t drop its
headquarters staff from 13,000 to 1,300 just to save money. They
dropped it because they couldn’t manage with that kind of layering
at the top. They had to become a different kind of management or-
ganization.

Mr. Davis of Virginia. In the long term, the role of unions and
everybody, it all evolves as this changes, doesn’t it?

Mr. KOSKINEN. Yes. In fact, one of the interesting things to me
has been that the leaders in our conversations and the major sup-
porters for changing the way we manage have been the heads of
the major employee unions, Federal employee unions who have, in-
stead of standing fast and saying they don’t want to change any-
thing and look backward, are actually among the most forward peo-
ple that I've dealt with.

They have participated in the labor-management partnerships.
They have supported the PBO concepts, even though it will how
open to discussion different ways of managing employees. And, as
you noted, the dialog evolved in a way you would not have been
able to predict 10 or 15 years ago.

Mr. Davis of Virginia. What is the cause for the delay in develop-
ing PBO legislation within the Federal Housing Administration
and the National Technical Information Services?

Mr. KOSKINEN. We've had a number of candidates. In the Federal
Housing Administration, we're in the middle—the Secretary is to-
tally rethinking the organization. And so, as that restructuring of
HUD goes on, until that gets finalized and they complete their
strategic plan, it’s hard to figure out exactly how a PBO would fit
in or whether a PBO would be the appropriate function.

In the NTIS, there have been some internal questions and man-
agement reviews about how theyre operating. Some reviews and
studies have been going on and we thought 1t was appropriate to
see what recommendations resulted. A couple of management au-
dits, that we thought, before we come forward, we ought to take
advantage of the lessons learned from those reviews because they
may teach us things about what we need in that legislation.

Mr. Davis of Virginia. OK. I'm particularly concerned on NTIS,
which has Springfield headquarters based out there. A lot of dif-
ferent options have been floated over the last couple years—what
should happen, what direction it ought to go. It's a great service.
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You get that up on the Internet, and I think—you collate that in-
formation in an appropriate fashion, I think we just begun to touch
what that agency can do over the long term.

Mr. KosxINEN. I think that’s right. NTIS is one—an organization
that thinks that they would benefit greatly by the PBO flexibilities.
If they had more ability with their employees to figure out how
more efficiently to do the work constrained by fewer rules and reg-
ulations, they could produce a wonderful service. So we're excited
about that.

Mr. Davis of Virginia. Why did you ask the President’s Manage-
ment Council to identify additional PBO candidates before the first
PBO had been created?

Mr. KoskINEN. We did that because we—with the eight or nine
candidates we've been working with for the last year and a half—
have an assembly line process, in an industrial analogy, to fill the
pipeline.

We need to start focusing on additional candidates now, because
it will take us several months to identify them, begin to work with
them, and see what the appropriate legislation is. If we're going to
have legislation in this Congress by the end of this year, or the
start of next year, we have to identify those candidates now.

Mr. DAVIS of Virginia. Could you just briefly, then, describe the
accountability measures they’re going to have? Under PBO, the
head of the agency is held directly accountable for the results.
There’s, of course, accountability now in the law for managers and
agency heads. How does this—what is the change, as you envision
it?

Mr. KOSKINEN. The biggest change-—and it's an important ques-
tion—is that the new head, the chief operating officer of one of
these entities, would have a 5-year contract tied to performance.
This does two things: you bring someone in who has a 5-year term
and perspective, as opposed to many political appointees who serve
a very short period of time.

But on the other end of the spectrum, it focuses them on their
performance in that timeframe and they have no guarantee they
will be rehired. They can, in fact, be terminated within that con-
tract period if their performance is ineffective. That gives them a
clearer managerial focus on results. They sign up for a position
where, if they do not perform, they simply are terminated or are
not renewed. They have none of the long-term perspectives or pro-
tections that the civil service managers have.

Mr. Davis of Virginia. You hope the evaluators under that will
take a longer perspective, though, and not always look for the
short-term results. Because, as you know, pushing the short-term
results can sometimes be the detriment of——

Mr. KOSKINEN. Exactly. That’s one of the reasons we picked 5
years as the contract term. We did not want people coming in with
2- or 3-year turnaround sort of expectations. We thought that 5
years would be appropriate for someone to be able to make an im-
pact and be able to be judged accordingly.

Mr. Davis of Virginia. But from an evaluator’s point of view—not
the PBO, but the evaluators—we need to keep that—because you
can take a look at 1 or 2 years out and maybe that isn’t enough
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tilme to give them to turn something around if they have a longer
plan.

Mr. KoskiINEN. That’s right, and one of the critical aspects of this
will be what the longer term plan is. We expect, getting back to the
chairman’s statement, that all of these organizations will have
strategic plans, with a long-term vision of where they're going and
a long-term set of goals and objectives with benchmarks of their
annual performance plan along the way.

Mr. Davis of Virginia. Thank you very much.

I yield back.

Mr. HOgN. I thank the gentleman and now am pleased to yield
%70 rl?inutes to the ranking minority member, Mrs. Maloney of New

ork.

Mrs. MALONEY. Thank you very much, Mr. Chairman.

I first would like to commend John Koskinen for many years of
service to the American people. I understand that this will be your
last testimony before an official committee before your retirement;
and I think it’s very fitting that it’s before this committee, one be-
fore which you've testified so many times and spent so much time.
You have truly been an inspiration to me, and I can assure you
t}f}at your wisdom and experience will be greatly missed by many
of us.

Mr. KOSKINEN. Thank you very much.

Mrs. MALONEY. My first question is, we really went to the PBO—
it grew out of the National Performance Review initiative that you
worked so hard on and that Vice President Gore led.

By some accounts, the National Performance Review and this
program itself have saved the American taxpayer billions of dollars.
Some accounts say that it’s been close to $100 billion—by some ac-
counts. Could you outline some of the areas where we've saved tax-
payers dollars through the NPR, through the PBO and other really
new initiatives that came into being under your tenure and your
leadership?

Mr. KOSKINEN. Well, we have not saved any money on PBO’s yet,
because we haven't got any of them up and running. But I see po-
tential savings in the future as we move forward.

Clearly, the largest saving we've had is that we are continuing
to provide the same and we hope improved levels of service and op-
erations in the government with a substantially smaller work force,
We have over 300,000 fewer Government workers, and they have
not been replaced by contract employers. The level of service con-
tracts has basically been flat, with moderate increases tied to infla-
tion. So we actually are at this point providing a Government that
certainly costs less and we think works better.

Again, with great support from this committee and the Congress,
we've begun to make tremendous progress in procurement reform.
We have streamlined the procurement process. We are making
major changes in savings in the way the Government procures sys-
tems.

We similarly have—-

Mrs. MALONEY. Have you documented that? How they've saved
money in procurement?

Mr. KOSKINEN. On an annual basis, the NPR’s report updates
and provides that listing. Last September’s report had a breakout
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of where the savings were across the board. There will be another
report this September that will, in fact, document where the sav-
ings have taken place and where we continue to expect further sav-
ings.

Mrs. MaLoNEY. Uh-huh. Good.

And, in procurement, about how much have you saved, do you
think? Do you recall?

Mr. KOSKINEN. I don’t have that number.

Mrs. MALONEY. Could you pull out just the procurement and
send it to the committee? I would like to see that.

Mr. HorN. We'll put it in the record at this point.

Mr. KOSKINEN. I'll do that.

[The information referred to follows:]



Enclosure 1

The Best Kept Secrets In Government

NPR Phase I Savings

1. Streamlining the Bureaucracy
Through Reengineering

The Administration is well ahead of schedule in reducing the size of the federal civilian work-
force by 272,900 full-time equivalent {FTE) positions between the beginning of the Clinton
Administration in January 1993 and the end of FY 1999. Specifically, the Federal Workforce
Restrucruring Act of 1994 (Public Law 103-226) mandated 4 civilian workforce reducrion of
111,900 FTE positions by fiscal vear 1995. The Administration, however, has reduced the
civilian workforce by 185,000 FTE positions—73,100 positions more than required under the
act. The Administration estimates that by FY 1997, nearly 90 percent of the workforce reduction
goal will have been achieved.?

As a result of the fast pace in FTE cuts. total five-vear savings are projecied o be $46.4 billion
ar the end of FY 1999—an increase of $6 billion over NPR’s 1993 estimate of $40.4 billion.
Savings were derived by multiplying the total number of reductions by the average cost 1o the
government for a federal emplovee for the year(s) following departure from federal service. The
Administracion calculated the FY 1995 average cost to the government of each federal emplovee
ar §42.950.

2. Reinventing Federal Procurement

The Federal Acquisition Streamlining Act of 1994 (Public Law 103-3351. signed into law in
October 1994. incorporates man: =i IPR’s receinmendativas. The Cong, .sional Budger Office
did nor estimare savings from this legistauon, but the Administration estimated 4 five-vear savings
of $12.3 billion. For example, the Defense Department identified savings of $4.7 billion in just
three programs that it atrribures to the passage of this law.? In early 1996. a second procurement
bill. the Federal Acquisition Reform Act of 1996 (contained in Public Law 104-106), was signed
into faw. These additional reforms will help ensure that these savings will be met—if not
exceeded.

28¢e Executive Office of the Presidenr, “Analvtical Perspectives,” Budger of the Unired States,
Fiscal Year 1997 (Washington. DC: U.S. Government Printing Office), p.180.

3his methodology does not account for severance pav, increases in annuirs expenses, ot the point
in the vear ar which 2 person leaves federal service (obviously, savings ate grearer if 2 person leaves carhier
rather than fater in 2 year). This is why saviags are not claimed unuil the following vear. Note char the average
emplovee cost may be lower than che actval salaries of the departng personnel. since many of
the people leaving 2re older and more highly paid than the averzge employee. A report by the Congressional
Budger Office {CBO) estimates higher savings—S$61 billion—from personne! reductions berween FYs
1994-1999. See CBO Memorandum, Changes in Federal Civilian Employment, July 1996, p.9

4Department of Defense, “Defense Acquisition Pilot Programs Forecase Cost/Schedule Savings of Up
1o 50 Percent From Acquisition Reform.” News Release No. 138-96, March 14, 1996.
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The Best Kept Secrets in Government

Table C-1. 1993 Estimates of Savings From NPR
Recommendations Compared With
Savings Estimates From Actions to Date
(in billions of dollars)

FY95 FYee FYS7 FYSB FY9S Total

1. Streamlining the Bureaucracy
Through Reengineering

Savings estimated in Seplember 1993 report 80 58 7.4 895 127 404
Savings based on actions to date 4.4 82 g8 115 125 454
2, Reinventing Federal Procurement

Savings estimated in September 1993 report a 5.8 586 56 57 225
Savings based on actions to date 07 28 28 28 31 123
3. Reengineering Through information

Technology

Savings estimated in September 1993 report 0.1 05 1.2 16 20 54
Savings based on actons 1o date ° 9 g 0 04 94

4. Reducing Intergovernmentat
Administrative Costs

Tavit vt U mntast T ©amgenper 1w canLe a3 07 07 07 07 33
Savngs Lass. 7 Lohions 1o date 0 CBE (BE (8t C8E CBE
5. Changes in Individual Agencies

Savings estimated in September 1993 repont 70" 62 70 73 89 364
Savings based on actions to date 4.3 39 20 21y 21 144
Savings pending in iegisiation o 0 04 04 05 13

Total Savings for NPR Phase 1

Savings estimated in September 1933 repont 12.6" 188 218 247 300 1080
Savings based on actions to date 9.4° 148 145 184 182 734
Savings pending i legislation 1] 0 04 04 05 )

CBE=Cannot be estimated at this ime. estimates will be developed later.
*Figures include some FY 1994 savings.
Note: Details may not equal tolais due to rounding.
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Mrs. MALONEY. I have a very basic question. You mentioned that
the PBO was not part of the earlier reform that moved forward.
What problems are performance-based organizations intended to
address that currently cannot be taken care of by other means such
as a government corporation? And I would be—I also look forward
to hearing from the agencies later on about some of the problems
that they've identified that PBO’s may be able to address. But why
do we need them?

Mr. KOSKINEN. As I noted earlier, we think that, in many cases,
government corporations create as many problems as they solve.
They are basically founded on the principle that they should be-
come freestanding entities, self-sustaining in their own right. That
making them much harder—it’s much harder to provide oversight
and policy guidance to a freestanding entity that is not on a regu-
lar basis supervised by a senior political appointee.

Either way, if you want to create a corporation, you have to have
legislation. So the question is, which form of legislation is more at-
tractive?

For the PBO’s, where you're trying to create an organization fo-
cused on management with policy direction from policy officials, we
think that having that connection between the PBO and the policy
officials is critical. If you had the equivalent and created a free-
standing Government corporation, you would spin off both the pol-
icy and management functions. Then, internally with that organi-
zation, to have this concept work, you would have to separate them
out within that level.

We think it works much more effectively and with much more
oversight from both the administration and the Congress to have
this done within the context of the organization.

Another critical issue—and, again, you could define the legisla-
tion however you would like—but it is the contractual provision by
which you would have a chief operating officer hired under a 5-year
contract with the Secretary tied to the performance of the individ-
ual and the organization. Now, again, theoretically, you could cre-
ate a Government corporation and spin it off on a freestanding
basis. The question is, with whom would that contract be and what
kind of supervision would you be able to provide?

So we think that the PBO legislation is an appropriate way to
proceed with the candidates that we've talked about. They have
basic, inherent governmental functions or important functions to
the Government that needs to be performed under policy super-
vision. But we ought to try to achieve as much businesslike effec-
tiveness as we can within an overall policy framework.

Mrs. MALONEY. The model legislation contains a provision that
would allow a PBO to contract for other agencies in the acquisition
of goods and services and what is the reason for this provision?
Doesn’t it create a tremendous loophole which would essentially let
the entire Government use this procurement system outside of the
governmentally legislative procurement system and it's less com-
petitive?

Mr. KOSKINEN. Well, actually, the procurement flexibilities that
we provide—there are greater flexibilities in the personal side than
the procurement side, because we've already provided substantial
procurement flexibilities across the Government, These are——
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Mrs. MALONEY. But doesn’t it allow other agencies to contract
with the PBO for their goods and services?

Mr. KoskiNEN. For the providing of their services—either for the
provision of the services or for the contracting of the services. But
we do that already. This is not a new concept.

This committee and the Congress have provided franchise funds,
for instance, which allow Government agencies that are good at
providing particular services to compete for the provision of those
services with other agencies. We have six of those that are up and
running again on the principle that every agency ought not to be
the provider of all of its services if there’s another place to provide
them, that it can obtain them more effectively; and that other place
may be another Government agency.

Mrs. MALONEY. But the point is not obtaining them more effec-
tively or obtaining them for other agencies. The point is that it is
a loophole around the procurement process that we've already put
in place, is it not?

Mr. KOSKINEN. No. Actually, what it will do is, to the extent of
your point about competition, these procurement systems will be
more competitive than the present system. The additional flexibil-
}i;;y ag provided here are flexibilities we’'ve recommended across the

oard.

We think that what will happen is much like the personnel side,
the PBO’s will give us pilots, to see what will happen with these
additional flexibilities. Will we, in fact, be able to provide a more
competitive and better product for the agencies or not? Will this
make a difference? Will it, in fact——

Mrs. MALONEY. And what are the flexibilities that you're putting
into the PBO’s that are not in other places in Government?

Mr. KOSKINEN. Well, on the personnel side, what we're doing is
providing a streamlined demonstration process——

Mrs. MALONEY. Not personnel. In contracting goods and services.

Mr. KOSKINEN. On the procurement side, we have very limited
additional procurement flexibilities that I would actually have to
take a quick look at.

Mrs. MALONEY. Could you put them into the record, what the ad-
ditional procurement flexibilities are?

Mr. KOSKINEN. Yes. 1 will be happy to put our template and the
discussion of what the flexibilities are.

Mrs. MALONEY. OK. I would like it in my office, too, in addition
to the record.

Mr. KOSKINEN. Sure.

Mr(.i HornN. Without objection, it will be put at this point in the
record.

[The information referred to follows:]
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Enclosure 2

PBO “Template”

PROCUREMENT PROVISIONS

Sec. __. {(a) In General. -- Except as provided in this
section, the [Name of PBO] shall abide by all applicable federal
procurement laws and regulations when procuring property and
services. .

{b) Additicnal Authorities. -~ When procuring property or
services, the [Name of PBO] may use any of the following
authorities, consistent with guidance provided by the
Administrator for Federal Procurement Policy pursuant to
subsection (c) of this section:

(1) Two-phase selection procedures. -~ (A} The [Name of
PBO] may, subject to the requirements in paragraphs (B] and
{C), conduct a competition, which shall be considered to be
a competitive procedure for purposes of this or any other
Act, in which:

(i) sources submit basic information, such as the
offeror’s gualifications, the proposed conceptual
approach, costs likely to be associated with the
proposed conceptual approach, past performance
BT S SENE A “nu suc.. ¢dditional .information requested
by the contracting officer in the first phase; and

{ii) a limited number of sources are selected to
participate in a competition in the second phase in
accordance with section 2305 of title 10, United States
Code, or with sections 303A and 303B of the Federal
Property and Administrative Services Act of 1949 (41
U.S.C. 253a and 253b), as applicable.

(B) Prior to the first-phase competition, a notice
shall be published in accordance with section 18 of the
Office of Federal Procurement Policy Act (41 U.5.C. 416) and
sections 8(e), (f) and (g} of the Small Business Act (15
U.S5.C. 637(e), (f}, and (g)), except that, in lieu of
section 18(b) of the Office of Federal Procurement Policy
Act and section 8(f) of the Small Business Act, the notice
need only include --

(i} a general description of the scope or purpose
of the procurement that is sufficient for sources to
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make an informed business decision whether to
participate in the procurement;

(1i} a description of the basis on which sources
will be selected to submit offers in the second phase;
and

(iii} and any additional information the
contracting officer determines is appropriate.

(C} Only those sources selected in the first-phase
competition shall be eligible to compete in the second
phase. The number of sources selected to compete in the
second phase shall be limited tc that number of sources as
the contracting officer determines is appropriate and in the
best interests of the government.

(D} The second phase may include a single procurement
or multiple procurements within the general scope or for the
purpose stated in the notice.

{2} Application of Simplified Procedures to Commercial
Items. -- Whenever the [name of PBO) anticipates that
commercial items will be offered, the [name of PBO] may
acquire commercial items by using the special simplified
procedures authorized by section 2304 (g) (1) (B) of title 10,
United States Code, and section 303(g) (1) (B) of the Federal
rropesty and Administrative Services Act of 1949 (41 U.S.C.
253(g} {1) {(B)) and consistent with section 31(g)} of the
Office of Federal Procurement Policy Act (41 U.S.C. 427(g}))
without regard to any dollar limitations set forth in those
sections and without regard to the expiration date of the
test of such procedures set forth in section 4202 of the
Clinger-Cchen Act of 1886.

{3} Flexible Wait Periods and Deadlines for Submission
of Offers. -- Consistent with international agreements,
whenever the [name of PBO] is acquiring property or services
that do not meet the definition of commercial item set forth
in section 4{12) of the Office of Federal Procurement Policy
Act (41 U.S.C. 403{(12)), the [Name of PBO] may =~

(A} reduce the minimum period of time specified in
section 18{a) (3) (A) of that Act (41 U.S.C. 416{a} (3) (A)) that
an agency must wait after publication of notice by the
Secretary of Commerce before a solicitation is issued; and

{B) establish flexible deadlines for the submission of
bids or proposals notwithstanding any deadlines set forth in
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section 18({a) (3) of that Act {41 U.S.C. 416(a)(3)).
Deadlines shall afford potential offerors a reasonable
opportunity to respond.

{4) Modular Contracting. -~ {A) The [Name of PBOl’'s
system needs may be satisfied in successive acquisitions of
modules, each of which must be useful in itself or in
combination with other completed modules without the
completion of subsequent modules.

{B) If the initial module was awarded using competitive
procedures, the (Name of PBO] may award a contract for an
additional module by one of the following procedures,
subject to the reguirements in paragraphs (C), (D), and (E),
or by any other procedure authorized by law:

{i) Make an award on a sole-source basis to a
contractor who was awarded a contract for an earlier
module on the basis of a competiticn conducted pursuant
to subparagraph (i1} or other competitive procedures;
or

(ii) Make an award on the basis of adeguate
competition between a contractor who was awarded a
contract for an earlier module on the basis of a
competition conducted pursuant to this subparagraph or
other competitive procedures and at lesst c.e olferor
that has previously participated in competitions for
either the initial module or any subsequent follow-on
module and is expected to be competitive based on that
participation.

{C) The [name of PBO] may exercise the authority
provided in paragraph (B] to award a contract for a module
only if the solicitation for the initial module included --

(i} a general description of the entire system to
be acquired that was sufficient to put potential
offerors on notice of the general scope of future
modules and to enable them to make an informed business
judgement whether to submit a bid or a proposal for the
initial module; and

{il) a statement that the head of the agency
reserves the right to award subsequent modules pursuant
to the authority provided in paragraph (B).
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(D} (1) Except as provided in subparagraph (ii), the
[name of PBO} shall publish a notice stating the [name of
PBO}’s intent to award a contract pursuant to the authority
provided in paragraph ({(B) (i) or (B) (ii) in the Commerce
Business Daily not less than 30 days prior to the issuance
of a solicitation for the contract. The notice shall
contain the information required by Section 18(b) of the
Office of Federal Procurement Policy Act (41 U.S.C. 416(b)),
with the exception of the statement required by clause (4)
of such section, and shall invite persons who believe that
the proposed procurement approach is not in the best
interest of the government to submit information supporting
that view.

(ii) Notice is not reguired pursuant to
subparagraph {i)if the contractor referred to in
paragraph {B) performed on a module that contained
cost, schedule, and performance goals and the
contractor met those goals.

{E} The basis for award shall be documented. However,
a justification pursuant to section 2304 (f) of title 10,
United States Code, or section 303(f) of the Federal
Property and Administrative Services Act of 1949 (41 U.S.C.
253(f)) or section 8{h) of the Small Business Act {15 U.S.C.
637th)) is not required.

(F} The [Name of r30) mey prescribe _iuwpii..ed source
selection procedures for the acqguisition of modules, other
than the initial module, that are not to be acquired on a
sole source basis.

{5) Streamlined Acguisition of Services from Small
Businesses. -- [A) Whenever the [Name of PBO] is acquiring
services that do not meet the definition of commercial item
set forth in section 4(12) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(12}}, the [Name of
PBO] may use the special simplified procedures applicable to
procurements below the simplified acquisition threshold as
set forth in the Federal Acquisition Regulation if ==

{i} the procurement is in an amount not greater
than $1,000,000;

{ii)} the procurement is conducted as a small
business set-aside pursuant to section 15(a) of the
Small Business Act (15 U.S.C. 644 (aj}; and
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5

{i1i} supply items are expected tc constitute less
than 20 percent of the total value of the contract.

{B) The authority set forth in this paragraph:

(i) may not be used to make an award on a sole
source basis; and

(ii) does not apply to the procurement of
construction.”.

ic) Implementation. -- The head of the [name of PBO), in
consultation with the Administrator for Federal Procurement
Policy, shall issue guidance to implement the authorities set
forth in this section. As part of the consultation, the
Administrator shall provide guidance to the [name of PBCJ], which
shall be designed to ensure, to the maximum extent practicable,
consistent implementation of these authorities by other
performance-based organizations with the same authorities.

{d) Limitation on Multiagency Contracting. -- No agency may
purchase property and services under contracts entered into or
administered by the [name of PBO] using any authority provided in
subsection (b) unless the purchase is approved in advance by the
senior procurement official responsible for purchasing by the
ordering agency.

{e) Provis. ;.. Not A,J¢.zed. -- Nothing in this section
shall be construed to waive civil rights or labor standards laws
applicable to federal contracts.

PROTOY -y wils 4719707
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Explanation of Procurement Provisions in PBO Template

This section addresses the procurement authorities of the
PBO. As a general matter, the PBO would be reguired to abide by
all applicable federal procurement laws and regulations when
procuring property and services, many of which have been
significantly streamlined by the Federal Acguisition Streamlining
Act and the Clinger-Cohen Act of 1996 (the latter previously
referred to as the Federal Acquisition Reform Act and the
Information Technology Management Reform Act). However, the PBO
could take full advantage of the additional authorities specified
in subsection (b} in order to procure property and services in an
even more efficient and effective manner. At the same time, no
agency would be permitted to purchase property or services under
contracts entered into by the PBO using any of the authorities in
subsection (b) unless the purchase was approved in advance by the
senior procurement official responsible for purchasing by the
ordering agency.

In implementing the authorities in subsection (b}, the head
of the PBO would be regquired to consult with the Administrator
for Federal Procurement Policy. As part of the consultation, the
Administrator would be required to provide guidance to the PBO to
help ensure, to the maximum extent practicable, consistent
implementation of the subsection (b) authorities by other PBOs
with the same authorities.

Two~phase selection procedures.

“ri.e the Competition in Contracting Act did much to insci.i
the concept of openness in the procurement process, it has proven
too rigid in certain respects to provide contracting officers
with the tools to take advantage of this openness in an efficient
manner. For instance, contracting officers are effectively
precluded from seeking information short of a “proposal" once an
open competition begins and may not exclude offerors without
fully evaluating their offers in terms of the significant factors
and subfactors identified in the solicitation in accordance with
41 U.S.C. 253a and 253b and 10 U.S.C. 2305.

Subsection (b) (1) would provide broad authority for
contracting officers to conduct a "two-phase' selection where
competition is initiated with a streamlined process that avoids
the submission of formal proposals detailing an offered solution
("phase I") and from which a limited number of sources would be
selected to submit formal offers as part of a further competition
{"phase II")}.

General authorization to conduct two-phase selection would
be a central toel for combining competition and efficiency for
larger procurements. It would allow the PBO to initiate
competitions without the submission of formal proposals and to
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efficiently make "downselect® decisions based on less detailed
vendor submissions. This would save firms the cost of
unnecessarily preparing detailed proposals and save the
government the time spent evaluating them, when a simpler
submission could effectively permit the government to select
those sources that are likely to submit the most competitive
offers. It would alsoc allow firms to understand their weaknesses
earlier in the process, thus giving them more time to strengthen
their position as they prepare to compete for future procurement
opportunities.

The process would begin with the contracting officer
publishing widespread notice giving a general description of the
scope or purpose of the acquisition, a description of the basis
on which sources will be selected to submit offers in the second
phase, and any additional information determined to be
appropriate. BAny interested source would be given a full
opportunity to compete in the first phase of competition, but
would not necessarily be asked to submit a “proposal." Rather
than going through the time and expense of conceiving a detailed
solution toc meet the government‘'s needs, they would be asked to
focus on how their capabilities might fit with what the
government is generally looking for. Past performance
information, including past performance on pricing or cost
control, would generally also be sought at this phase. Proposals
with formal offers would be sought only in the second phase from
those sources that were selected based on information provided in
the first phase.

Before submitting proposals, the offerors selected in the
first phase could be invited to participate in 2n open
communications process in which vendors examine the prcbhlem to, be
solved in depth and develop specific competing solutions. The
second phase of competition would be conducted in accordance with
the procedural reguirements set forth in 303A and 303B of the
Federal Property and Administrative Services Act or,
alternatively, 2305 of title 10, if applicable.

The section would also authorize the PBO to establish, from
a phase-one selection, a verified list of vendors who would
compete for multiple procurements within the general scope of the
initial competition based on business practices, product or
service gquality, and past performance {(including past performance
on price or cost). Provided lists were opened periodically to
add or substitute sources, this authority would enable a PBO to
utilize the competitive process much more effectively.

Application of Simplified Procedures to Commercial Items.

The Clinger-Cohen Act authorizes the establishment of
special simplified procedures on a three-year test period for the
acquisition of commercial items between $100,000 and $5,000,000
where the contracting ocfficer expects commercial items to be
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offered. Subsection (b)(2) would remove the caveats placed on
use of this authority and permit the PBO to use this authority
without regard to any dollar limitations or expiration date. The
broadest use of these flexibilities would give the PBO a further
incentive to take advantage of the economies and innovations
offered by the commercial marketplace. Vested with this
additional procedural discretion, contracting officers would be
able to reduce proposal costs for offerors and administrative
costs for the government.

While development of detailed specifications and formal
evaluations may be needed under certain circumstances, they are
largely unnecessary in commercial item buys in any amount. The
rigors of the commercial market already help to ensure that
vendors offer proven products. The use of streamlined procedures
would enable contracting officers to avoid many of the burdensome
formalities of the current process. Examples of flexibilities
include issuing a solicitation without subfactors or identifying
the relative weights of factors; foregoing a competitive range
determination; having discussions on an "as needed” basis only
with those offerors where communication would be beneficial to
the government; conducting functional product testing without a
formal test plan; evaluating offerors informally without
establishing specific schemes for specific factors; and
conducting comparative evaluation of offers. Use of these
simplified procedures can save agencies the time and expense of
designing detailed evaluation schemes to analyze lengthy
proposals, and can save vendors the cost of describing in a
detailed proposal what can be effectively communicated through
customary commercial marketing toovls (e.g., existing product
literature and samples).

Flexible Wait Periocds and Deadlines for Submission of Offers.

Subsection b(3) would provide relief from statutorily
specified wait periods when acquiring property or services that
do not meet the definition of commercial item in section 4{1i2) of
the Office of Federal Procurement Policy Act (41 U.S.C. 4(12)).
It would permit the establishment of a wait period shorter than
the currently reguired 15-day waiting period between the date a
synopsis is published by the Secretary of Commerce and the date
the solicitation is issued. It would also allow for the
establishment of a deadline reguiring the submission of offers
less than 30 days after the solicitation was issued.

The Federal Acquisition Streamlining Act and the Clinger-
Cohen Act provided similar relief from these inflexible time
periods with respect to the acquisition of commercial items.
Elimination of these mandatory periods would streamline the
procurement process when mission needs could not be met with
commercial items and allow the PBO to be more cost effective in
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the conduct of its procurement programs. It would be expected
that established sclicitation response times would afford
potential offerors a reasonable opportunity to respond. It would
also be expected that response times would be consistent with
international agreements.

Modular Contracting.

A modular buying approach may be an effective strategy for
ensuring that major acgquisitions are better managed and
streamlined. Breaking large procurements into smaller more
manageable pieces has many advantages, including:

. minimizing risk and increasing the accountability of the
program management team and contractors;

. providing program benefits early in the process, thereby
strengthening and maintaining program office buy-in;

. allowing the agency to develop its systems in an evolving
way to solve current agency problems with current
technologies and market dynamics; and

. permitting periodic evaluation to ensure projects continue
to merit funding under current budget priorities.

Subsection (b) (4) would greatly enhance the utility of
modular contracting by giving contracting officers several
options for acquiring additional modules after award of the
initial module. Provided that modules are not dependent on the
completion of any subseguent module (i.e., that each wodule is
useful in itself with other completed modules without the
completion of subseguent modules), contracting officers could,
among other things, subject to certain cenditions, award a
subsequent module by conducting a limited competition or
directing award to a successful provider or providers of a
previous module. In addition, the PBO could prescribe simplified
source selection procedures for the acquisition of modules, other
than the initial module, that were not to be acquired on a sole
source basis.

Streamlined Acquisition of Services from Small Businesses.

Subsection (b) (5) would provide the PBO with additional
flexibility in the acguisition of services up to $1 million that
do not meet the definition of commercial item set forth in
section 4(12) of the Office of Federal Procurement Policy Act,
when such procurements are conducted as small business set-asides
and if supply items are expected to constitute less than 20
percent of the total value of the contract. It would authorize
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the PBO to use the special simplified procedures applicable to
procurements below the simplified acguisition threshold as set
forth in the Federal Acquisition Regulation. A large pool of
highly qualified small business service contractors exists that
can compete for service reguirements in this dollar range. The
combination of simplified procedures (where, among other things,
the conduct of discussions, formal evaluation plans and scoring
are not required) and spirited competition among small businesses
(whose low overhead and favorable wage structures can enable them
to offer competitive bids) can result in lower costs to the
government and reduce acquisition lead times. This authority
would also provide the PBC with a viable alternative to
aggregating services into large single award task order contracts
simply to avoid the burdensome procedures for competing
individual requirements. This authority would not apply to the
acquisition of construction. :

FEOSST -5 WED
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Mrs. MALONEY. Another question: As you know, much of the last
Congress and this committee was taken up with so-called Clinger-
Cohen Act, which was a dramatic change in the Federal acquisition
process; and many of the reforms included in the PBO legislation
are things that were supported by the administration during those
debates but for whatever reason were rejected by Congress. Then
why should Congress approve these measures now? During the
time when we were debating this, a lot of what is being proposed
now was rejected. Why should we accept it now? And why was it
rejected then?

Mr. KOskINEN. I think the Congress would have to answer why
it was rejected.

Why it’s proposed again is, first of all, obviously, it’s possible peo-
ple will change their views. But, more importantly, what we think
these PBO’s offer is the opportunity to test these additional flexi-
bilities in a relatively defined and constrained number of instances
and to see what happens.

Congressman Davis had asked earlier about personnel flexibili-
ties and what would happen with these, and, as I noted there, we
will be able over the course of a relatively short period of time to
be able to demonstrate whether or not the additional flexibilities
made a difference or created any problems.

So one of the advantages and major differences here is we're not
talking about this across the Government. We're talking about a
handful of agencies who identified these as important flexibilities
they would like to use. They are willing to commit that in exchange
for those flexibilities they will provide improved performance and
better outcomes.

Mrs. MALONEY. But is this sunsetted, your PBO legislation, or is
it permanent?

Mr. KOSKINEN. The PBO has to be reviewed again by Congress
at the end of 5 years. So that it will come back, and these flexibili-
ties will be available. But, more importantly, these organizations
will be providing annual performance reports every year. They will
give us performance reports to the Secretary and to the Congress
gbout what efficiencies they've achieved and what the results have

een.

Mrs. MALONEY. Well, if I could just add one-—one brief clarifying
question. If I recall correctly, I believe Congress rejected on the
procurement side the changes in the PBO, the so-called flexibilities,
because it skirted competitive bidding for goods and services; and
that, I believe, was the objection. Is that a correct——

Mr. KOsSKINEN. That's not our interpretation of what the impact
of these flexibilities would be. But that’s, of course, why we have
the dialog. We think that these would improve the procurement
process, would improve competitiveness and would, in fact, provide
better results.

Our position on the PBO’s is that this will give us a chance to
test out the exhortations on each side. We will be able to determine
on the basis of what actually happens whether our competitiveness
has increased or decreased, whether the results have increased or
decreased. We will be able to do this with a modest number of ex-
periments or pilots rather than arguing about it and either doing
it or not doing it across the full Government.
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Mrs. MALONEY. Thank you.

Mr(; HORN. Let me ask on your side, do we have any more ques-
tions?

Mr. DAvis of Illinois. Just one.

Mr. HorN. OK. Go ahead. The gentleman from Illinois, Mr.
Davis. ’

Mr. Davis of Iilinois. You indicated that there was enthusiastic
support from labor unions and from the labor side of things. Could
you indicate which unions or some of the unions? Because I—there
are others that I'm aware of that are not so enthusiastic about it,
such as the AFGE.

Mr. KOSKINEN. We had a joint meeting with the PBO candidates
and the union leaders. We had Mr. Sturdevant, the head of the
AFGE; Mr. Tobias, the head of the NTEU; and John Laden of the
AFL~CIO. They all made it clear that they thought the template,
as ultimately designed, was an important step forward. They had
had some concerns about what has happened in England with the
next-step agencies, in terms of labor-management relations; but
they are satisfied that the joint development of streamlined dem-
onstrations programs is an attractive way to proceed and they sup-
ported it.

Therefore, 1 am comfortable that they are supportive of it, pri-
marily because the only way you can get the flexibilities in these
demonstration projects is to have agreements between management
and employees that this is the way they want to go.

Mr. Davis of Illlinois. 1 certainly wouldn’t purport to speak for
them, and I'm sure we’ll hear further from them in terms of where
they stand and what their positions are.

Thank you very much. ;

Mr. HORN. You're welcome.

The gentlewoman from New York, Mrs. Maloney.

Mrs. MALONEY. Just one last question, and you can just put it
in the record if you would like.

On your procurement flexibility, you talk about a two-phase se-
lection process where you review a limited amount of information
to select a small number of competing suppliers. That would bypass
competitive bidding.

Mr. KOSKINEN. Actually, our position on that——

Mrs. MALONEY. I would just like it in writing. How are you going
to select your small number of competing suppliers? And how are
you going to advertise for that? And how is that——

Mr. KOSKINEN. I would be happy to have that submitted to you.

[The information referred to follows:]
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Enclosure 3

Two-Phase Acquisition Process

Question: What is the purpose of the two-phase acquisition selection process contemplated by
the PBO procurement template? How would you advertise? How would you select the smaller
number of competing suppliers in the second phase? How would you know they are the most
competitive if you don’t allow competitive bidding? Why do you limit participation in the second
phase if it doesn’t cost the government anything to get more bids?

Answer:
. Purpose of Two-Phase Selection Authority.

Two-phase selection authority is designed to allow a PBO to make effective and efficient
use of competition. This authority would do so by allowing a PBO to (1) initiate competitions
without the submission of formal proposals, (2) efficiently make “downselect” decisions based on
less detailed vendor submissions, and {3) permit those initially selected to work with the
government 10 obtain a better understanding of the government’s needs so they can submit
stronger proposals that better match these needs, Making downselect decisions based on less
detailed vendor submissions would save firms the cost of unnecessarily preparing detailed
proposals, and potentially encourage more participation by firms that have successfully performed
in the private sector, but because of the high cost, have not previously chosen to compete for
government contracts. The government would save the time spent evaluating detailed proposals,
when a simpler submission could effectively permit the government to select those sources that
are likely to submit the most competitive offers.

Equally important, because the initial downselect would occur before the formal issuance
of solicitations, sources selected to participate in the second phase would be able to contribute
substantially to the development of requirements and evaluation criteria. This opportunity would
incentivize them to invest more of their own resources to perform “due diligence” to learn about
agency needs, to more effectively and efficiently develop innovative high value solutions that can
better fit with those needs, and to offer stronger proposals for a vigorous second phase
competition conducted in accordance with the procedural requirements set forth in 303A and
303B of the Federal Property and Administrative Services Act or, alternatively, 2305 of title 10, if
applicable.

. Advertising.
The process would begin with the contracting officer publishing widespread notice in the

Commerce Business Daily giving a general description of the scope or purpose of the acquisition,
a description of the basis on which sources will be selected to submit offers in the second phase,
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given a full opportunity to compete in the first phase of competition. However, rather than going
through the time and expense of conceiving a detailed solution to meet the government's needs,
they would be asked to focus on how their capabilities might fit with what the government is
generally looking for. The requested information would typically consist of information about
past performance and experience, a conceptual outline of the proposed technical approach {versus
a particular technical solution) and a rough order of magnitude pricing.

. Selection of Competitive Sources to Participate in the Second Phase.

Selection of saurces to participate in the second phase would be in accordance with the
basis set forth in the initial notice. The information obtained from interested sources in the first
phase (e.g., past performance references and commercial catalogs in commercial acquisitions)
would give the integrated project team (IPT) a good sense of which interested sources are
contenders for award. The PBO would have the discretion to decide the number of sources that
would be selected for the second phase (although the process contemplates that at least two
sources would be selected).

. The benefits of limiting participation in the second phase of competition.

The benefits of competition depend not only on the number of offers received, but also on
how likely the offerors are to submit proposals that will meet the agency’s needs and provide
good value. Receipt of three robust offers makes for better competition than ten mediocre ones.

The two-phase authority set forth in the PBO template would increase the intensity of
competition and the quality of offers that are eventually submitted in two important ways. First, it
would vest PBOs with authority to limit consideration in the second phase to those offerors
selected in the first phase (versus performing an “advisory downselect” in which offerors are
advised of their competitive viability but are permitted to participate in the second phase). With
fewer offerors participating, both the government and offerors will be able to better concentrate
their resources. This wili make for a more intense and worthwhile effort to identify the best fit
between agency needs and marketplace capabilities in the due diligence effort.

Second, the template would permit this selection to be made prior to the issuance of a
formal solicitation. Those selected would have a strong incentive to work with the integrated-
project team, end-users, and others {o obtain good information about, and a firm understanding
of, the agency’s needs. This “due diligence” effort on the part of interested sources will enhance
substantially offers’ ability to submit high value proposals and avoid contract disputes. The
refined solicitation produced from this more efficient and effective communication between
sources and agency personnel will put offerors in a good position to propose what the agency
actually needs and wants. This, in turn, will increase the probability that the resulting contract will
represent the best value available in or capable of being developed by, the marketplace.
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In short, key benefits of two-phase -- better identification of the best fit between
government needs and marketplace capabifities and increasing the intensity of competition --
depend on the government's ability to effectively limit the number of sources in the second phase
when “due diligence” and the formal competition oceurs. Permitting additional sources to enter
the process in the second phase that had not participated in the first would be costly not only in
terms of the added work in the evaluation process, but also in terms of the lost incentives that can
improve the government’s ability to secure the best solutions from its contractors on behalf of the
taxpayers.
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Mr. KOSKINEN. As you know, our position consistent on that has
been that you would be down selecting, or two-phase selecting, ini-
tially, people who looked as if they were the most competitive and
could provide the services. And what you would do is, in fact

Mrs. MALONEY. How do you know if they're most competitive if
you don’t allow competitive bidding?

Mr. KoskINEN. The supposition is you would be able, in those
cases, to obtain enough information to determine which are the
major competitors and most likely winners in that process.

The problem with the present system, as you will see, in fact,
sweep the board, is you waste a lot of people’s time who on the
basis of fairly detailed preliminary information, are clearly not
going to win, Many companies have taken the position they would
rather

Mrs. MALONEY. What’s wrong with letting them decide? If they
want to go forward and, quote, waste their time, then why not let
the small businessman or woman make the decision, not govern-
ment limiting who it is that competes?

Mr. KOSKINEN, Mr. Kelman at OMB is obviously the expert in
this. But we have substantial numbers of people in the private sec-
tor who think that this would be a much more effective and com-
petitive way for the government to proceed. But we will provide
you that information.

Mrs. MALONEY. But maybe not the people who would like to com-
pete that are not put on that particular Government list.

Mr. KoSKINEN. Right. But we have on both sides of these issues
assertions about what would happen, with neither party having
any factual basis.

The advantage of the PBO’s is we might actually get facts that
would determine whether or not people were disadvantaged or ad-
vantaged by the process, whether or not the Government was bet-
ter served or not, whether or not the organization was able to func-
tion better or not. It seems to me that if we try this with several
PBO’s we might actually be able to learn something about how the
process would work.

Mrs. MALONEY. But if it doesn’t cost Government anything to let
an individual or industry assume the risk or expense to compete
for a Government contract, you know, why are we closing the door
on them? They may have a great idea that maybe a bureaucrat
didn’t think about. But if we limit who can come in and compete,
we may be cutting off a whole area of expertise.

In any event

Mr. KoskINEN. Well, anyway, the assumption that it doesn’t cost
anything to get more bids is, I dont think, correct. The more bids
you have, the more volume of paper you have to deal with, and ob-
viously the more time it takes. Somebody has to respond to all of
that. So it’s not cost free.

Mrs. MALONEY. Good luck in your next position. We will miss you
here in Washington.

Mr. KOSKINEN. Thank you.

Mrs. MALONEY. And I've enjoyed working with you.

Mr. KOSKINEN, Thank you very much.

Mr. HorN. Now I'll give you some softball questions.
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How many staff do we have in the Office of Management and
Budget that are devoted to management functions?

Mr. KOSKINEN. 530.

Mr. HOgN. 530 out of how many?

Mr. KOSKINEN. 530.

Mr. HORN. Well, you know, when everybody is involved, nobody
is involved.

Mr. KoskINEN. No, actually, that’s not quite right. I would rather
put it that the only way to make management work in the Federal
Government is to have not only everyone at OMB involved in man-
agement, aware of the issues and challenged by them, but to reach
out and have as many senior managers and the agencies involved
as you can.

As you know, my concern is that, if you ask who are the people
involved in management and create a small cadre of them, you
have marginalized management. Companies don’t say who are our
managers and then who are the people who actually are running
the company and doing other issues. Companies say we are in the
management business. Everybody in a company is a manager.
Some people—even people doing research are managers. There’s
not an artificial divide in well-run organizations between the “man-
agers” and everybody else. We have spent a lot of time in my 3
years changing the culture at OMB so that we have 530 people in-
terested in, aware of, and involved in management.

Mr. HorN. Of course, what that means is that in your own testi-
mony here, you felt that it needs to be a separation on PBO’s be-
tween policies and administration, implementation of policy. You
seem to be picking models, unquote, that are simply things you can
administer very clearly; and you yourself have said it, of course,
would not apply in the Department of State where they're pri-
marily engaged in policy formulation.

So how do you explain the dichotomy here between all of these
supermen and women in OMB that are deeply immersed in man-
agement presumably when they've got very few that are immersed
in air;l‘?anagement, if I am correct? How many do you have on your
staff?

Mr. KOSKINEN. In terms of personnel?

Mr. HOrRN. How many people report to you?

Mr. KOSKINEN. How many people work for me? At last count, five
or six.

Mr. HORN. Five or six. Now that's a lean management group.

Mr. KOSKINEN. Right. That's because we don’t view ourselves as
the only people interested in management.

Mr. HORN. Yeah. And we could ask what group within OMB pre-
pared, let's say, the documentation that went with performance-
based organizations. I don’t think it's 530 people.

Mr. KOSKINEN. No. But it would surprise you how many were.
Each of these organizations—PTO, the DeCA, and the St. Lawrence
Seaway—had their documents prepared by a combination of people
in the Office of Federal Procurement Policy, the Office of Federal
Financial Management, and the program examiners.

The conversion teams that worked with the agencies were com-
prised of people from the NPR, the program examining folks at
OMB, as well as the “people interested in management” at OMB.
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I submit that, as a result, we have better legislation that we would
have had if we had only a cadre of managers or a separate Office
of Federal Management, you should pardon the expression, that
worked on it.

Mr. HORN. Well—-

Mr. KOsSkKiNEN. The most critical involvement was from the pro-
gram examiners, the people who are involved in monitoring the re-
sources that go into the organizations that are, in fact, the budget
examiners for those organizations.,

Mr. HorN. Who signs off when legislation drafts come through,
how many sign on that?

Mr. KOSKINEN. At OMB?

Mr. HORN. Right, on this draft,

Mr. KOSKINEN. On this particular draft, I would say 10 or 12
people.

Mr. HoRN. Typically, who would they be?

Mr. KOSKINEN. They would be an examiner in the program ex-
amination division, the supervisor of that examiner, the program
associate director, or PAD, for that division. Next, it would be
someone out of the Office of Federal Financial Management, some-
one out of the Office of Federal Procurement Management, and ul-
timately it would come to me and then to the director.

Mr. HorN. Well, I assume the general counsel would be in there
somewhere.

Mr. KOSKINEN. Absolutely. As you went along, the general coun-
sel would be there, our legislative affairs head would be there.

Mr. HorN. But when you get down to the budget examiners, how
many of the 530 are really spending most of their time on the
budget?

Mr. KoskiNEN. I would say most spend a significant amount of
time. Virtually all of them are spending a significant amount of
time on the budget.

Mr. HorN. All of the 530? You are kidding me. How many people
out of the 530——

Mr. KOSKINEN. 530 is everybody: 70 are support staff, 460 are
professionals.

Mr. HorN. Out of the 460, how many are spending their time on
the budget?

Mr. KosKINEN. It depends on how you count them, but I would
say off the top of my head about 300 are in the, what we call the
resource management organizations. But as I say, those people are
responsible for preliminary budget proposals but then all manage-
ment objectives and all management reviews come through those
divisions as well now.

Mr. HorN. Well, I would hope that would work since President
Nixon made it OMB. I was one of the big advocates of that. I find
I am wrong, and I admit these things. Not much has happened
with respect to management.

Mr. KoskINEN. Well, I would submit over the past 4 or 5 years
there has been more management improvement and more focus on
management both in the Congress, but also in OMB than any time
in its history. So if that’s a failure, I don’t know what the measure
is with which it’s being compared.
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Mr. HORN. Well, if you had a new Cabinet officer, like you had
the Secretary of Labor, Transportation, Energy, so forth, and they
wanted help on a team to come over and take a lock at this Depart-
ment, how are we going to reorganize ourselves to achieve the
President’s goals and so on. Who would they call on?

Mr. KOSKINEN. They would call on the director or me. In fact, we
have what I call virtual agency teams that are working with a cou-
ple of agencies that I won't identify what the problems and the
projects are, but basically we had a meeting last week with an
agency that has management challenges and they called and we
talked to them. That OMB team included people from their pro-
gram examiners from the resource management operations, rep-
resentatives from OIRA, OFFM, OFPP, and my office, all working
together to deal with those management challenges. This is be-
cause the management challenges they have are not divorced from
their programmatic issues. They are, in fact, issues that depend on
resources, depend upon effectiveness.

Increasingly, the Government Performance and Results Act is
leading us in that direction. Everyone understands better than
they used to that it’s not just a question of what the resources are
that go into these organizations. The question is what do they do
Wiﬂll: the resources and what are the effects or the outcomes of their
work.

In the last 3 weeks, I have had two long meetings with two sepa-
rate agencies over what one could call management issues, and
those decisions and discussions are significantly better because
people sitting around that table include people out of the resource
management organization who spend most of their time on budget
but a significant amount of time worrying about how the organiza-
tion is. We will have a meeting with one of the new Cabinet offi-
cers, and that meeting will be attended not only by people from the
statutory offices, but again people from the RMO’s who are going
te talk about the management structure of that organization. The
people who have sometimes the best information about that are the
people who deal with and have for years dealt with the pro-
grammatic issues the agencies are dealing with.

Mr. HORN. Earlier, we discussed the issue of bright young people
coming out of the policy-oriented schools. Now, I know OMB has
a lot of those bright young people over the years. What are we
doing to educate these people, to give them some perspective so
when a Cabinet officer calls they have some background and expe-
rience? [ dare say most of them are involved in budget analysis and
reviewing the budget. That is what drives most people in OMB.

Mr. KOSKINEN. When you say most of them are involved and
most of their time is on budget issues, my position is not that they
are spending all of their time on management, but I will also tell
you they are not spending all of their time on budget, either. For
instance, on the Government Performance and Results Act, which
we are responsible for overseeing and working with the agencies
on, the working group at OMB that has been charged over the last
2 years with relating the agencies, developing guidelines and re-
viewing plans, is composed about 80 percent of the examiners from
the budget operations, not from the management operations. That
has allowed us to both on the one hand jointly train and develop
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skills and expertise across the agencies, but more significantly
make sure the strategic plans, goals, and objectives are not de-
signed as abstract concepts that meet some, “management” con-
cept. Instead, they are designed to reflect the actual work that the
agencies do and are tied to the goals and objectives of their major
programs.

The only way that’s going to work, the only way GPRA will work,
is if people see it in a wholistic manner. If GPRA implementation
were being administered by a separate Office of Federal Manage-
ment, the risk is it would be responded to in the agencies by what
I call GPRA bureaucracies. They would fill out the forms and make
sure that the Office of Federal Management got what it wanted.
But the critical aspect of the act is what’s it got to do with the allo-
cation of resources and over time how does that information feed
back into the budget process.

The major risk in Congress is that, if the appropriation process
does not seize upon and enter into a dialog about performance in-
formation, we run the risk of losing a lot of momentum and poten-
tial out of the Government Performance and Results Act. There-
fore, our goal has to be to ensure that people across the board al-
ways have management in mind, do not think that management is
something somebody else does, all I am worried about is resources,
because the resources have to be tied to the results.

Mr. HoRN. Well, obviously resources have to be tied to the re-
sults, but how do you state the goal? How do you state the strategic
aim that that agency is dedicated to? Where does a Cabinet officer
go for help when he says, who around here has experience dealing
with all the different Cabinet agencies, who is capable of formulat-
ing specific goals that are measurable, not just pie in the sky stuff,
we will do this, but who can write those measurable goals?

I would argue that most Cabinet agencies don’t have people that
can do that. They haven’t had the experience. So I would think it
is in the interest of any administration, regardless of party, noth-
ing to do with party, is simply to know how to put those goals so
they are a standard. Let’s say, by which, or a criterion, whatever
you want to call it, by which one can measure progress, and that
is what we are talking about with these laws.

Mr. KoskiNEN. The statute has an interesting and important
concept that says you cannot hire somebody else to do your strate-
gic planning and goals for you. And that’s a critical aspect of the
act.

When a Cabinet officer calls us—and we are in conversation with
the Cabinet secretaries and deputies about GPRA a lot—one of the
things we keep reminding them is these goals aren’t somebody
else’s goals. These goals have to grow out of the understanding of
the programmatic people in the department about what they are
doing and where they are going, and they have to grow out of a
consultation with the Congress. So the art form is not to get some-
body else outside the agency to come in and draft and write the
goals for you. The art form is to encourage a process within the
agency by which you end up with a consensus about the mission
of the agency, its goals and objectives, and the appropriate per-
formance measures.
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We engage with that work group that I said has 25 or 30 mem-
bers across OMB, and have been engaging for the last 2 years in
a dialog with every agency about the appropriateness of the defini-
tion of their goals, objectives, and measures. Again, if our response
to an agency was we had 3 or 10 or 12 people over on the side who
are great at drafting goals, what we would get is wonderful ab-
stract goals on the side and we would have no understanding about
that process by the people who actually relate to the day in and
day out resources for that department and its management issues.

We think it’s eritical that the people who know best ultimately
about an agency’s goals and objectives at OMB will be the program
examiners. We have some very good experts. We have people who
helped write the statutes and they can talk about the goals and
have been able to do that for the last 5 to 8 years. But the impor-
tant thing at OMB now is, I can tell you that there are, for every
agency and every program, there is a program examiner, a budget
officer as you would say, who understands what those goals are
and has been engaged over the last 2 years in the dialogs about
those goals. Those are the right people to do it. What I don’t need
is more people working directly for me who are experts on perform-
ance goals. What I need is more people in OMB and more people
in the agencies who have worked their way through this and un-
derstand what the process is and ultimately understand why they
came up with the goals and measurements they did and what their
impact is going to be in the future.

Mr. HorN. Well, the review oversight role of OMB is one thing.
The question is, What kind of facilitators can be available that
have some indepth experience that someone can call on not to write
the goals specifically, but to go out and help ask the right questions
that deal with the writing of the goals. However when it gets down
to the writing, in terms of measurable goals, to have someone that
said there is some comparability here with what other agencies are
doing, there is some experience to be shared. And you don’t get
that if you are besieged with all the budget questions involved,
which is what drives OMB basically, and there isn’t much time left
to worry about some of the tough management decisions unless you
have some focus. So it’s fine to say 530 people are involved; I think
you are going to be lucky if 30 are involved, and I notice you did
say 25 to 30 at one point in your testimony.

Mr. KOSKINEN. The point [ would make is there is an assumption
about what drives OMB today and what it does today as if that's
the same as what it may have been in the past. All I can say is
the assumption is erroneous if it is that the vast majority, 90 per-
cent you would assign to it, of OMB’s time is spent on budget. If
you look at GAQ’s report 2 years ago, at the “Director’s Review” pa-
pers, in the first year we actually implemented OMB 2000 and dis-
covered there was far more management discussion in those review
papers than there had ever been before. I will guarantee you that
if they looked at last year’s and next year’s, they will be, perhaps
not stunned or surprised, but a major part of the director’s review
of the budget for the agency is going to be focused on what the
agency is doing with its resources, what its major management
challenges, are and what our objectives are, not just the manage-
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ment part of OMB, but what OMB’s management objectives and
goals are for those agencies.

Every operating division at OMB has now an operating plan that
they are finalizing. We did a stand-down for the agency, and every
division, RMO, program examiners, has a set of goals for what they
are going to accomplish. A significant number of those goals are
management objectives in the agencies. The right place at OMB for
people that have management objectives for the agencies is in the
division of program examiners, not in a separate group of people
who are the “management” people.

Mr. HOrN. Well, we will send a letter over to the director and
lay out various categories just to see what the response is to file
after you, since you won’t be around in 2 days and I don’t want you
to sweat it out worrying about the answer. So we will work it out
with staff to get a picture as to who is doing what in various types
of management, quote, unquote.

Mr. KoskiNgN. I think that is very helpful, but my bottom line
answer again is similar to measuring how the agencies are doing.
The proof is in the pudding.

The question is, What has happened in management issues in
the last 4 or 5 years, how much attention is given to them in the
executive branch and the Congress, and what kind of progress are
we making? And I would submit that with the work of the Vice
President, with the work the National Performance Review, and
with the work in OMB across the board there is more focus on
management in this administration than there ever has been and
that has all been done without a separate Office of Federal Man-
agement. It is my firm view that, if we want to marginalize man-
agement, what we should do is set up a separate operation some-
where and say you guys worry about management. The rest of us
are going to get swamped by the budget. If we allow that to hap-
pen, you will undermine the concept of OMB 2000 and I think you
will undermine our ability as we go forward to leverage everybody’s
interest in management improvement.

Mr. HORN. Well, I hope you are right. It hasn't so far as we have
looked at it for 20 years, between what, 1972, roughly, and the
present time. It is really 25 years. [ hope you are right.

But we do want to find how many really know something about
management, even spend any time on. So we thank you for appear-
ing and wish you well.

We are now moving to panel two. Panel two will be Christopher
Mihm, the Acting Associate Director, Federal Management and
Workforce Issues, and Herb Jasper, fellow with the National Acad-
emy of Public Administration.

OK, gentlemen, you know the routine.

[Witnesses sworn.]

Mr. HOrN. Both witnesses have affirmed.

Why don’t we begin with Mr. Mihm, U.S. General Accounting Of-
fice, General Government Division, Acting Associate Director in
chacrl‘ge of Federal Management and Workforce Issues. Please pro-
ceed.
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STATEMENTS OF J. CHRISTOPHER MIHM, ACTING ASSOCIATE
DIRECTOR, U.S. GENERAL ACCOUNTING OFFICE, GENERAL
GOVERNMENT DIVISION, FEDERAL MANAGEMENT AND
WORKFORCE ISSUES; AND HERB JASPER, FELLOW, NA-
TIONAL ACADEMY OF PUBLIC ADMINISTRATION

Mr. MiaM. Thank you, Mr. Chairman. With your permission I
would ask that my prepared statement be submitted in the record
and I will hit the highlights this morning.

Mr. HorN. Right. Without objection, all statements are in the
record immediately after introduction. You may summarize it as
you please.

Mr. MiaM. Thank you, Mr. Chairman, Mr. Davis, I am pleased
to appear before you today to discuss the British Next Steps initia-
tive, a model that the administration used in crafting its perform-
ance-based organization, or PBO proposal, and the lessons that the
Next Steps experience suggests for Congress as it considers wheth-
er to create PBO’s,

Since 1988, the British Government has been actively imple-
menting the reform initiative known as Next Steps. This effort has
sought to improve the delivery of Government services, obtain bet-
ter value for the taxpayers’ money, and give staff more satisfying
work and working conditions in agencies. According to the British,
Next Steps was launched to have the public sector provide services
through market or marketlike arrangements and to streamline the
central government which was seen as being burdened by high op-
erating costs and a work force that was too big and insufficiently
focused on results.

Under Next Steps, a Government department’s service delivery
functions, such as the payment of Social Security benefits, repair-
ing military vehicles, doing inspections to enforce regulations and
others, are separated into distinct organizational units referred to
as agencies. Agencies are then responsible for delivering those serv-
ices and are accountable to their parent departments for perform-
ance, while departments continue to be responsible for policy deci-
sions. In exchange for being held accountable for meeting specific,
agreed upon performance goals, agencies generally are given broad
flexibility in managing their operations.

The administration’s proposed PBO’s have some important simi-
larities in design with Next Steps agencies, many of which were
noted by you, Mr. Chairman, in your opening statement, and by
Mr. Koskinen as well. For example, both are intended to separate
the delivery of services, the agency’s role to department’s role. Also,
consistent with Next Steps agencies, the administration proposes
that PBO’s be granted flexibility, and there’s been quite a bit of
discussion on that. Both Next Steps agencies and PBO’s are to be
led by a chief executive officer. In the case of PBO’s, they will be
called chief operating officers. This executive is to be selected com-
petitively and evaluated annually on the basis of his or her agen-
cy’'s performance, with pay and job security directly tied to the
agency performance. The executive is to be held accountable to the
head of the parent department, who in the case of Britain is ac-
countable to the Parliament, and in our case, of course, to Congress
and the President.
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From the British perspective, Next Steps is not an experiment;
it is the way the Government does business. Since 1988, Next
Steps agencies have become the British Government’s predominant
form of service delivery. About 75 percent of all British civil serv-
ants are employed in one of the approximately 130 Next Steps
agencies or in agencies that operate along Next Steps lines. The
largest agency is the Social Security Benefits Agency, which has
about 75,000 employees. Other large agencies include those respon-
sible for the prison system, employee training, and defense evalua-
tion and research, each of which has over 10,000 employees. Many
of these agencies provide services directly to the public, for exam-
ple, the United Kingdom Passport Agency or the Social Security
Benefits Agency. A third or more of the agencies, however, provide
services to other parts of Government such as those agencies that
provide information technology support or logistic support to de-
fense forces. As Mr. Koskinen suggested, this is one phase where
gt least the initial phase of the PBO effort will differ from Next

teps.

Next Steps agencies also cover a range of program and service
types. For example, several agencies have a research focus while
others have a regulatory focus over the United Kingdom. Next
Steps agencies have reported that over the years performance has
improved, in some cases substantially. For example, the passport
office reported that since 1993 it has made significant and consist-
ent improvements in the timeliness of its processing of passport ap-
plications.

Overall, the British Government's most recent annual summary
of the Next Steps initiative notes that 79 percent of agencies’ key
performance goals were met for the 1995-96 time period. This level
of accomplishment generally is consistent with the levels reported
in previous years. However, the performance improvements have
not been universal. Fourteen agencies reported that they had failed
to achieve at least half of their key performance targets for the
1995-96 reporting year.

Some agencies have also reported significant cost reductions as
measured by savings in running costs, which essentially include
employee pay, benefits, and other administrative costs. For exam-
ple, the National Health Service Pensions Agency reported that it
reduced its running costs by 11 percent from 1994 to 1995. The
Scottish Office Pensions Agency reported it reduced its 1995-96
running costs by 17 percent, and the United Kingdom Passport
Agency reported that it reduced the unit cost, a key measure of
passport services, by between 4 and 7 percent in each of the last
3 years.

I would note, Mr. Davis, in light of the concern that you were
raising in terms of the human resource management implications
of this, over the Next Steps agencies, these improvements in per-
formance and reductions in cost have been done with basically the
same people that were there before. They have been downsizing,
but it’s not as though there have been wholesale changes and
bringing in a whole slew of new people and getting rid of the tradi-
tional civil servants that have been there.

In moving forward with the Next Steps agencies, the British
Government has confronted some difficult and continuing imple-
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mentation issues that we believe Congress may wish to consider as
it assesses the PBO concept. These issues include: First, a lack of
clarity in the relationship between agencies and their parent de-
partments; second, uncertainty concerning accountability for per-
formance; and, third, difficulties in developing and setting perform-
ance goals. I will touch briefly on each one of these in turn.

First, clarifying agency and department roles, the British have
found that the roles of Next Steps agencies and their parental de-
partments often remain unclear because of the inherent problems
in trying to delineate such responsibilities. This is an age-old issue
in public administration, which of course picked up in the public
administration as opposed to the public policy school that I went
to, Mr. Chairman. Management decisions made by agencies some-
times have had an impact on policy choices made by the parent de-
partments. For example, if a-—

Mr. HorN. I just want to say on that comment, when I did a
book on the Senate Appropriations Committee, I noted that OMB,
then BOB, back in the 1930’s, 1940’s, and 1950’s, picked a different
type of person than GAO had. GAO was much more practical. So
proceed.

Mr. MiaM. Thank you, sir. I will make sure I take that back.

For example, if one of the agency’s goals is to reduce Government
costs, it may propose to do so by creating a user fee. While this pro-
posal may be viewed as a decision by the agency, it's a manage-
ment decision on how best to implement the policy. It clearly has
policy implications in that it states an appropriate type of program
where the user fee may be appropriate. ‘

A second challenge is targeting accountability. The lack of clarity
concerning the respective roles of agencies and departments also
affects accountability for results. Because policies and their imple-
mentation are inherently linked, it is difficult at times to distin-
guish who is truly responsible for a result, the department admin-
istrator who makes a policy or the agency chief executive who im-
plements it. This is especially contentious when goals aren’t met as
to whose fault it is.

Finally, and perhaps most important, is setting performance
goals. The British experience with Next Steps has underscored the
fact that public sector performance measurement is a complex,
iterative process involving a number of competing considerations. A
British evaluation suggested that three major concerns have arisen
in connection with Next Steps’ goal-setting.

Let me add as an aside, Mr. Chairman, that these challenges will
not be news to this subcommittee because they are precisely the
same ones that agencies here are facing in implementing the Gov-
ernment Performance and Results Act.

These three challenges are, first, goals are not often sufficiently
ambitious. This was a point that Mr. Davis and Mr. Koskinen were
making in response to your question about the lessons learned from
the United Kingdom. That is, the goals often consist of no more
than adding incremental improvements over last year and, there-
fore, consistent attention is needed to make sure that we are really
forcing agencies to stretch to improve performance and not doing
last year plus 1 percent and claiming that is a heroic achievement.
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The second challenge to performance measurement is the dif-
ficulty in determining exactly what to measure. Performance meas-
ures frequently have been found in the United Kingdom to focus
on what agencies can measure rather than what is most important
in assessing performance.

Again, this is a common problem here as well. An example here
would be an enforcement agency that measured the number of en-
forcement actions. While such information may be useful for man-
aging programs, it does not speak to the core issue: What effect did
we get from these various enforcement actions? Did we actually get
a reduction in illegal activities? Further complicating the deter-
mination of what to measure is the fact that some goals, such as
efficiency and gquality, may be in conflict with one another and
careful balancing is required.

Finally, a third issue related to performance measurement is the
need to ensure that performance measurement is put in its proper
context and appropriately used. Agency chief executives inter-
viewed for a British study believe that the goals and performance
information should be the basis for decisionmaking and resource al-
location, but only as a starting point and tool for subsequent dis-
cussions. These executives reported that using unmet goals to criti-
cize agencies, rather than attempting to examine the reasons the
goals were not reached and developing strategies to meet those
goals, may simply lead agencies to establish more easily achievable
goals, creating powerful incentives, in other words, against what
we are trying to accomplish.

In summary, Mr. Chairman, the PBO’s would seek to emulate
Next Steps agencies in important ways in both intent and design.
In fact, as I mentioned, were the explicit model that the adminis-
tration has used. Both are to operate in a more businesslike man-
ner, gaining flexibility and freedom from constraints in exchange
for greater accountability for results. Because of their similarities,
unresolved issues from Next Steps agencies can provide lessons for
the U.S. effort, such as the need first to focus on the clarity of the
relationships between agencies and their parental departments.
Second, certainly concerning who is accountable for performance,
and, third, how best to develop and set good performance goals.

Mr. Chairman, this concludes my prepared statement, and I
would be pleased to respond to any questions you or any member
of this subcommittee may have.

Mr. HorN. Well, we thank you. It is a fine statement.

[The prepared statement of Mr. Mihm follows:]
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Performance-Based Organizations:
Lessons from th itish N teps Initiative

Summary Statement of J. Christopher Mihm
Acting Associate Director, Federal Management and Workforce Issues
General Government Division

The administration has proposed the creation of performance-based organizations (PBOs),
modeled after British Next Steps agencies. PBOs, like Next Steps agencies, seek to
separate service delivery functions from policy functions. In exchange for flexibilities
from certain governmentwide requirements, the head of the agency is to be held directly
accountable for the agency's performance.

Next Steps agencies are the British government's predominant form of service delivery.
As of March, about 75 percent of all British civil servants were employed in one of the
130 Next Steps agencies or agencies that operate along Next Steps lines. These agencies
have reported that, over the years, performance has improved, in some cases
substantially. Some agencies have also reported significant cost savings.

The British government has confronted some difficult and continuing issues Congress may
want to consider as it considers the PBO concept. These are:

First, a lack of clarity in the relationship between agencies and their parent departrents.
The British have found that the roles of the Next Steps agencies and their parent
departments often remain unclear because of the problems inherent in trying to delineate
responsibilities. Management decisions made by Next Steps agencies can have an impact
on policy choices made by their departments.

Second, aj certainty con ing who is acci bla for performance. Lack of clarity in
roles between agencies and departraents affects accountability. It is sometimes difficult
to tell if a poor result was due to poor policy or inadequate implementation of that policy.

Third. difficulties in developing and setting performance goals. British evaluations
identified three areas of concern regarding performance measurement. First, goal setting
does not always reflect what is realistic as much as adding incremental improvements to
prior results. Second, it can be difficuit to determine exactly what to measure. And
third, it is important to ensure that performance information is put in a proper context
and used to improve performance.

GAO reported to Congress in May 1997 on the administration's proposal to convert the
Saint Lawrence Seaway Development (orporation to a PBO. GAO found that such a
conversion would result in significant changes in the Seaway's management structure,
funding mechanism, and relations with Congress. However, since PBOs must be created
through the enactment of enabling legisiation, Congress has an opportunity to define its
role wwirh regard to the Seaway or any other PBO.
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss the British Next Steps initiative, a model the
administration used in crafting its performance-based organization (PBO) proposal, and

the lessons that the Next Steps experience suggest for PBOs in the United States.

According to the British government, the aim of the Next Steps initiative has been to
improve the delivery of government services, obtain better value for the taxpayers'
money, and give staff more satisfying work and working conditions. Under Next Steps, a
government department’s service delivery fun.ctions, such as paying social security
benefits, repairing military vehicles, and doing inspections to enforce regulations, are
separated into distinct organizational units, referred to as agencies. Agencies are
responsible for delivering those services and are accountable to their parent departments
for their performance, while departments continue to be responsible for policy decisions.
Agencies generally are given broad flexibility in managing operations while being held

accountable for meeting specific, agreed-upon performance goals.

The administration's proposed PBOs have some important similarities in design with Next
Steps agencies. For example, both are intended to separate the delivery of services—the
agency's role~from policy functions—the depariment's role. Also, like the Next Steps
agencies. the administration proposes that PBOs be granted flexibilities to deviate from

some governmentwide requirements, such as certain personnel and procurement
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processes. Both are to be led by a chief executive~to be called a chief operating officer
in a PBO-who is selected competitively and evaluated annually on the basis of his/her
agency's performance. The chief executive's pay and job security are to be directly tied
to annual agency performance. The chief executive is to be directly accountable to the
head of the parent department, who, in Great Britain, is accountable to Parliament, or, in

our country, to Congress and the President.

The administration expects that the orientation of management and accountability in
PBOs will shift from a focus on processes to a focus on customers and achieving program
results. This shift in focus is to be achieved by establishing clear measures of
performance which are also required by the Government Performance and Results Act of
1993. According to the administration, PBOs are to commit to clear management
objectives, measurable goals, customer service standards, and specific targets for
improved performance. These clearly-defined performance goals, flexibility in managing
operations, and direct ties between the achievement of performance goals and the pay
and tenure of the head of the PBO, are intended to lead to improved performance. The
administration expects that, in most cases, the creation of a PBO will require statutory

changes.

As agreed with the Subcommittee, today I will first provide an overview of the Next Steps
initiative, including the number and size of British agencies participating in the Next Steps

program and the reported performance of those agencies. Second. | will discuss the
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lessons the British have learned about the Next Steps experience that we believe are most
relevant to PBOs. Finally, I will highlight some of the major issues that Congress may
wish to examine as it considers the administration's proposal to transform the Saint

Lawrence Seaway Development Corporation into a PBO.

My statement today is based on our May 1997 report on the PBO initiative and the Saint
Lawrence Seaway Development Corporation’s candidacy.' It also is based on our

continuing efforts to track reinvention initiatives overseas. Our work in this area began
with our May 1995 report on management reforms other counties were undertaking and

the insights those reforms provided for reform efforts here in the United States.”

NEXT STEPS IS THE CENTERPIECE OF BRITISH MANAGEMENT EFFORTS

The Next Steps initiative was launched in 1988 under then Prime Minister Margaret
Thatcher. According to the British government, Next Steps was undertaken in response
to the government's desire to have the public sector provide services through markets or
market-like arrangements, managed by people with the resources and authority to provide

those services. The reforms were also carried out to streamline the central government,

'Performance-Based Organizations: Issues for the Saint Lawrence Seaway Development
Corporation Proposal (GAO/GGD-97-74, May 15 1997).

‘Managing {or Results: Experiences Abroad Suggest Insights for Federal Management
Reforms (GAO/GGD-95-120, May 2, 1995).
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which, the government concluded, was burdened by high operating costs and a workforce

that was 100 big and insufficiently focused on resuits.

Beginning with the first Next Steps agency~-the Vehicle Inspectorate of the Department of
Transport which was created in August 1988-Next Steps agencies have become the
British government's predominant form of service delivery. As of March 1997, about 75
percent of .al! British civil servants were employed in one of the 130 Next Steps agencies
or in agencies that operate along Next Steps lines. Nearly one-third of the agencies

employ 250 or fewer staff, and more than half the agencies employ 700 or fewer staff.

However, some agencies are fairly large. The largest agency is the Social Security
Benefits Agency, which has about 75,000 employees. Other large agencies include those
responsible for the prison system, employment training, and defense evaluation and
research. Each of these agencies has over 10,000 emaployees. While not formally Next
Steps agencies, Inland Revenue {which adrainisters income and other taxes) and Her
Majesty's Customs and Excise (which, among its responsibilities, enforces import and
export restrictions) operate fully along Next Steps lines. Each of these organizations has

over 20,000 employees.

Many agencies provide services directly to the public~for example the United Kingdom
Passport Agency and the Social Security Benefits Agency. Other agencies provide

services to other parts of the government, such as those agencies that provide
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information technology support or logistics support for the defense forces. Next Steps
agencies also cover a range of service and program types. For example, several agencies
have a research focus, such as the agencies that do research on agricultural issues, while
some other agencies have regulatory responsibilities, such as those concerning food and

vehicle inspection.

Next Steps agencies have reported that, over the years, performance has improved, in
some cases substantially. For example, the United Kingdom Passport Agency reported
that since 1993 it has made significant and consistent improvements in the timeliness of
its processing of passport applications. Overall, the British government's most recent
annual summary review of the Next Steps initiative notes that 79 percent of the agencies'
key performance goals were met for the 1995-1996 time period.” This level of
accomplishment generally is consistent with the levels reported in previous years. Eight
agencies reported that they achieved at least 80 percent of their goals for 1995-1996, even
after they had set at least 80 percent of those goals at a more stringent level than in
previous years. Not all goals are comparable from one year fo the next, but for those that
are quantified and are comparable, about 60 percent reported the same or better results
for 1995-1996 as compared to 1994-1995. On the other hand, 14 agencies reported that

they had failed to achieve at least half of their key performance targets.

) Agencies i vernment, Review 1996, London, The Stationary Office, Cm
3579,



63

Some agencies also have reported significant cost reductions. For example, both the
National Health Service Pensions Agency and the Scottish Office Pensions Agency showed
significant savings in their "running costs," which essentially include ermaployee pay,
benefits, and other administrative costs. The National Health Service Pensions Agency
reported that it reduced its running costs by 11 percent in 1994-1995, and the Scottish
Office reported that it reduced its 1995-1996 running costs by 17 percent. In addition, the
United Kingdom Passport Agency reported that it had reduced the unit cost of passport

services by 4.3, 5.2, and 7.25 percent over the past 3 years, respectively.
ASSESSMENTS OF NEXT STEPS PROVIDE INSIGHTS FOR PBO PROPOSALS

In moving forward with the Next Steps initiatives, the British government has confronted
some difficuit and continuing implementation issues that Congress may want to consider
as it assesses the PBO concept. These issues include (1) a lack of clarity in the
relationship between agencies and their parent departments, (2) an uncertainty
concerning who is accountable for performance, and (3) difficulties in developing and

setting performance goals.

Agency and Department Roles

The British have found that the roles of the N2xt Steps agencies and their parent

depiriments often remain unclear because of the problems inherent in trying to delineate
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responsibilities.’ For example, while in theory departments make policies and agencies
implement those policies, a British evaluation found that there has not always been a
clear separation between policymaking and implementation. Management decisions made
by Next Steps agencies sometimes have had an impact on policy choices made by their
parent departments. For example, if an agency's goal is to reduce an operating deficit, it
may propose to do so by creating a user fee. While this proposal may be viewed as a
decision by agency management on how to iraplement the policy of reducing costs, it
could also be viewed as making a policy decision about the type of public program for

which user fee funding is appropriate.

The British government has taken steps to address the issue of unclear department and
agency roles, but with limited success, according to published studies. One step taken by
the British government has been the establishment of the "Fraser Figure," a senior official
who is to improve coordination between the agency and the department. The Fraser
Figure is used in about 40 percent of the Next Steps agencies. However, evaluations
suggest that this approach has not worked well because (1) the Fraser Figure rarely is
able to represent the views of both the department and agency in a balanced way, and (2)
this official does not have sufficient staff to coordinate activities. In addition, advisory
boards have been established in about 30 percent of the Next Steps agencies, but they too

are reported to have had limited success. Available reports indicate that the boards tend

“Trosa, Next Steps: Moving On (Feb, 1994) and After Next Steps: The Massey Report
(Jan. 1995).
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to be unbalanced in their advisory and monitoring responsibilities, generally emphasizing

one over the other.

Accountabilicy

The lack of clarity concerning the respective roles and responsibilities of agencies and
departments also affects accountability for results. Since the distinction between
administration and policy often remains unclear, one British evaluation described the task
of assessing accountability as a "complex web of issues.” For example, because policies
and their implementation are inherently linked, it is difficult at times to distinguish who is
truly responsible for a result-the department minister who makes the policy or the
agency chief executive who implements the policy. Questions have arisen about whether
a poor result was due to poor policy or inadequate implementation and about who was
ultimately accourntable for the resulting performance. To mitigate this concern, the
British government has encouraged greater collaboration between ministers and chief
executives, facilitated by Fraser Figures-an approach that, as [ have noted, has had

timited success.

“After Next Steps: The Massey Report (Jan. 1995).

8



Performance Goals

The British experience with Next Steps has underscored the fact that public sector
performance measurement is a complex, iterative process involving a number of
competing considerations. A British evaluation suggested that three major concerns have
arisen in connection with Next Steps goal-setting.” First, goal-setting does not always
reflect what is realistic; it often consists of no more than adding incremental
improvements to prior resuits. As a result, targets are sometimes set simply to reflect an
improvement on the previous year's achievement rather than being based on an
assessment of what might be possible. Tensions can arise between the agency and
department over target magnitude, with departmentis generally favoring more ambitious

improvement targets.

A second challenge to performance measurement is the difficulty of determining exactly
what to measure. The evaluation showed that performance measures frequently focus on
what agencies can measure, rather than on what is most important in assessing
performance. For example, one enforcement agency had established a performance
measure to count the total number of enforcement actions. However, the agency had no
information about how many infractions actually occurred. so the agency did not know to
what extent, if at all, its enforcement actions contributed to reducing illegalities. Further

complicating the determination of what to measure is the tact that some targets, such as

*Trosa, Next Steps: Moving On (Feb. 1994).
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efficiency and quality, may even be in conflict with one another, requiring a careful

balance.

Finally, a third issue raised by the study was the need to ensure that performance
information is put in a proper context and used to improve performance. The study
stated that all the chief executives interviewed believed goals and performance
information should be the basis for decisionmaking and resource allocation, but only as a
starting point and tool for subsequent discussions. Using unmet targets to criticize
agencies, rather than attempting to examine the reasons why the targets were not reached
and developing strategies to meet unmet goals, may simply lead agencies to establish
more easily achievable targets. For example, one British official commented that the
goal-setting process can be discouraging when an agency is criticized for reaching 98
percent of a 100 percent target without considering how much effort the 98 percent

represents.

The British government has initiated several efforts to address the performance
measurement issues it, in company with other governments. confronts. For example, in
an attempt 1o provide a basis for making summary judgements on the overall performance
of agencies. Next Steps agencies are moving to what the British are calling "indexation.”
[ndexation is a method of measuring an agency's overall performance whereby each
performance goal is given a score that 1s weighted to its level of priority. The scores of

all goals are then combined to produce an overall score for an agency. By comparing

10



68

overall scores over time, ministers of departments and agency chief executives can tell if
overall performance is improving and whether targets are becoming more challenging,
Some agencies are already adopting this approach in reviewing performance and setting

targets, and reporting will begin in the Next Steps' 1997 annual suramary report.

CORPORATION PBO PROPOSAL

The administration's proposal to transform the Saint Lawrence Seaway Development
Corporation into a PBO suggests how the Next Steps experience can be illustrative for
Congress as it considers the administration's initiative. We reported to Congress in May
on the administration's proposal to convert the Seaway into a PBO. We noted that a such
a conversion would result in significant changes to the Seaway's current management
structure, funding mechanism, and relationship with Congress. [ will briefly highlight the

points we raised with regard to each of these issues:

° First, as a result of the Seaway's conversion to a PBO, the Seaway's leadership
would change from an administrator appointed by the President and confirmed by
the Senate to a contracted-for chief operating officer (COO) selected by the
Secretary of Transportation. The COO would be directly accountable to the

Secretary of Transportarion who would, in tumn, continue to be accountable to

11
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Congress and the President for the activities and performance of the Seaway PBO.

British evaluations of Next Steps have shown that developing and monitoring a
chief executive's contract is a long-term and iterative process. We noted that,
since the Seaway is a relatively small part of the Department of Transportation
{DOT), the Secretary may have to spend a disproportionate amount of time in
crafting and monitoring the COO's contract with specific and measurable
performance goals. This degree of oversight and accountability has not been
applied before to the Seaway, However, if the Seaway is one of the first PBOs,
administration architects of PBOs may pay particular attention to the development

of the contract, since it could be a model for other PBOs.

Although the PBO would remain part of DOT, it would have greater autonomy in
its relationship with its parent department. The Seaway proposal follows the Next
Steps program in attempting to separate poficymaking from the carrying out of
services. The Seaway has started to work on this separation by drafting a list that
divides the functions to be performed between itself and DOT under the PBO

concept.

Second, the Seaway is currently funded through the annual appropriations process.
However, as a PBO, the Seaway is proposed to be funded through a mandatory

payment, whose amount will be determined by a formula based primarily on the
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tonnage of cargo moved through the Seaway. Because of its design, Seaway
officials told us that they believed the formula would provide a more predictable
funding mechanism than annual appropriations, and that this would allow them to
operate in a more businesslike manner and better plan Seaway operation and
maintenance functions. We noted, however, that the proposed funding mechanism
raises a potentially significant issue of budget policy, in that funding would shift

from a discretionary account to mandatory funding.

Third, the relationship between Congress and the Seaway PBO would
fundamentally change. Congress would no longer have a direct role in funding the
agency or in selecting the agency head. It is also unclear what type and level of
oversight Congress would have over the Seaway. However, since PBOs must be
created through the enactment of enabling legislation, Congress has an opportunity

to define its role with regard to the Seaway or any other PBO.

In summary, PBOs would seek to emulate Next Steps agencies in imporrant ways in both

intent and design. Both are to operate in a more businesslike manner. gaining flexibility

and freedom from constraints in exchange for greater accountability for results. Because

of their similarities, unresoived issues from the Next Steps experience can provide

lessons for the U.S, effort. such as the need to focus on clarity in relationships between

13
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agencies and their parent departments, certainty concerning who is accountable for

performance, and developing and setting good performance goals.

Mr. Chairman, this concludes my prepared statement. [ would be pleased to respond to

any questions you or other Members of the Subcommittee may have.

(410148)
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Mr. HorN. We now will go to Mr. Jasper, who admits that he has
been a management consultant and knows something about man-
agement. He has had the rich experience as a fellow at the Na-
tional Academy of Public Administration, service on the Hill, serv-
ice with Congressional Research, service in the Bureau of the
Budget, and service in the private sector. So we are glad to have
you again as a witness, Mr. Jasper.

Mr. JASPER. Thank you, Mr. Chairman. I, of course, will not sum-
marize my prepared statement, but I will skip over some of the
ﬁliﬁgs you have heard about in detail from Mr. Koskinen and Mr.

ihm.

As you stated, I am Herb Jasper, a fellow in the National Acad-
emy of Public Administration. Academy fellows have long sup-
ported the objectives of the Government Performance and Results
Act. As you know, the PBO concept builds in part on the develop-
ment of performance measurements for Federal programs.

In 1996, an academy panel recommended that the nautical chart-
ing and geodesy functions of the National Ocean Service of NOAA
be assigned to a PBO. I have a copy of the report here. If you don’t
already have it, we can furnish that,

While the views that follow are my own, and do not necessarily
represent those of the academy as a whole, they do draw upon
work done by the various academy panels that I have referred to.
As you know, the President has proposed that nine Federal pro-
grams be transformed into PBO’s. And as Chris has indicated, he
spoke about the United Kingdom experience but Australia and
New Zealand are also among those experimenting with new forms
of government organization, all intended to be more businesslike
and entrepreneurial. In an appendix to this report we have a de-
scription of the experience of Australia, Canada, and the United
Kingdom.

In the United Kingdom, as was indicated, there are about 130
Next Steps agencies which are said to have achieved savings of
about 4 percent each year since their formation. Apparently en-
couraged by that success, the President envisioned that there
would be hundreds of such agencies in his second administration
while he was on the campaign trail last year.

While I personally favor the use of PBO’s where appropriate, I
will focus today on their limitations as well as on the obstacles to
getting them up and running. As you know, a recent GAO report
indicated that performance measurement in the Government is off
to a halting start, my phrase, not theirs, and quoting them, will
lead to highly uneven governmentwide implementation of GPA in
the fall of 1997.

So since performance measurement is still in its early learning
stages in many respects, I think having Congress accept PBO pro-
posals that are based on the existence of full-blown performance
measurement systems is not going to be an easy sell. Indeed, none
of the nine candidates the President has proposed has attracted
much support in the Congress. The House, in fact, just passed a
bill to make the Patent and Trademark Office a Government cor-
poration rather than a PBO, although it did include a few features
from the PBO concept, and the Senate Judiciary Committee has fa-
vorably reported a quite similar bill. Because PTO was perhaps the



73

administration’s strongest candidate for PBO status, the congres-
sional response to that proposal may be quite instructive.

Since Congress has not been persuaded to adopt either generic
or specific legislation to establish PBO’s, I would suggest the ad-
ministration ought to have modest expectations about assigning a
significant number of Federal programs to that, unless of course it
follows the recommendations that I make later in my testimony.

In my prepared statement, I list some six things the administra-
tion needs to do if they are to make a sale on PBO’s. I will ski
over them now. But I think it would be useful to consider the PB
concept in relation to other forms of organization as has been done
in some of the previous colloquy, and to other ways of making Gov-
ernment operations more efficient and effective.

We have for decades now created businesslike entities in the
form of authorities or corporations. Those that are legitimately
called or classified as Government corporations are, in fact, a form
of PBO’s. Two of the PBO candidates are already Government cor-
porations, GNMA and the Seaway Corporation. Three others have
for some time been candidates for conversion into corporate status,
that’s FHA, the NTIS, and Patent and Trademark.

While the PBO concept overlaps with Government corporations,
there is an important distinction as you’ve heard. Corporate status
should be reserved for programs that are or could become finan-
cially self-sustainable. Under the administration’s concept, PBO’s
need not produce revenues at all. I am going to skip over the PBO
fharacteristics which you heard about but I will return to them
ater.

Whenever the executive branch or Congress proposes innovative
management practices, there is a tendency to ignore similar prac-
tices that already exist, to overlook yesterday’s innovations, and to
describe the proposals as new and different. This not invented here
syndrome means that executive and congressional actors are often
not content to build on the past, but seek to be seen as introducing
original or revolutionary ideas.

This seems especially applicable to the way in which the admin-
istration has declined to rely on a 60-plus-year history of Govern-
ment corporations. NPR and Mr. Koskinen for OMB have
disfavored the corporate form, in part, because Government cor-
porations are typically governed by boards, and often independent
agencies. But a Government corporation is a Government agency
under a different name. There is no inherent reason that such an
agency should be governed by a board nor why it can’t be in a de-
partment.

In the 1981 report for OMB, an academy panel recommended
that a model corporation would have a single executive and at most
be assisted by an advisory board. It would also have a policy link
at the least to a Cabinet board. In fact, neither GNMA nor the Sea-
way Corporation has a governing board and both are in depart-
ments. Congressional action on the PTO legislation suggests that
the administration may have been better advised to propose cor-
porate status for those organizations that meet the well understood
and well established criteria for Government corporations.

As Mr. Koskinen said in his colloquy with you, some corporations
are called such when they are not, others are not called corpora-
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tions when they really are. Still others are called mixed ownership
when they are wholly owned. Some are subject to the Government
Corporation Control Act, GCCA, and some are not. All this sug-
gests that it’s time for Congress to revisit the GCCA, as was pro-
posed to this subcommittee last year by another academy fellow,
Harold Seidman, that is that you revisit this act. Harold Seidman
proposed something which is labeled the Government Enterprises
Standards Act, and I understand that is something you will be con-
sidering.

The condition affecting the chief operating officer's employment
in the PBO may require, I emphasize may require, legislation, ei-
ther specific to each PBO or through a generic statute. The tempta-
tion for some agency heads to hire someone for a high paid position
who lacks the requisite qualifications will be great.

Over the years, the record is not encouraging for appointing and
confirming highly qualified individuals to specialized positions,
even when the authorizing statute demands such qualifications.
Accordingly, Congress may well be wary of authorizing this series
of new highly paid positions. Since the academy’s revitalizing Fed-
eral management report in 1983, there has been substantial ac-
ceptance of the idea that hamstringing Federal managers with de-
tailed controls, constraint, and second-guessing is a hell of a way
to run a railroad. Yet the solution is still not at hand.

There are obstacles to empowering managers to carry out their
missions effectively. Some procurement officers and inspectors gen-
eral or their staff are more concerned with heading off criticism
than they are with program accomplishments, and Members of
Congress, yes, media critics, and taxpayers who are unwilling to
accept the fact that Government activities, like private activities,
will from time to time be accompanied by fraud, waste, or abuse,
no matter how tight the rules and oversight. The constant chal-
lenge is to find the right level of oversight to minimize abuse and
maintain public confidence while not inhibiting good managers
from doing their job.

PBOQO’s are a promising innovation. But the key to successful im-
plementation is not to overestimate their benefits and underesti-
mate the obstacles to their creation. The administration’s propos-
als, in my view, still appear to be ahead of the necessary pre-
paratory work. I don’t think they have yet developed a persuasive
rationale to explain why these PBO’s should be established with all
these flexibilities while the rest of the Government should be
bogged down under the constraints of other legislation. This is a
matter that Mrs. Maloney went into with Mr. Koskinen.

Further, I think the administration needs to reach out more ef-
fectively to Congress in a way that has not so far characterized its
reform or reinvention experts if it expects to have even a dozen at
the end of the President’s term, let alone the hundreds that he
spoke of last year.

I was pleased to hear Mr. Koskinen comment on his intention
that the administration should work with the committee and others
on these proposals. But I would remark that with NPR one and
subsequent administration efforts, if the Congress had been in at
the launching, perhaps more progress would have been made, and
the First Lady herself admitted that that was a significant reason
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r the failure of the health reform legislation, because the Con-
ess had not been involved in its development.

Now, there are a number of things I would like to point out that
1e administration could do administratively to adopt certain fea-
ires of the PBO concept, as in fact, we recommended that the Na-
onal Ocean Service do in our 1996 report, without waiting for leg-
lation. For example, obviously developing performance measures;
stablishing a framework agreement, a performance agreement or
mtract between the cabinet Secretary and the head of the PBO;
5-year strategic plan with goals and objectives; and promoting a
1stomer service. None of these depends on legislation.

The chief elements of the PBO concept that cannot easily be
chieved without legislation are a fixed term for the COO, higher
wels of compensation and incentive pay, and greater flexibility in
rocurement and personnel management. However, the fixed term
in effectively be accomplished through a performance agreement,
nd sufficient flexibility probably exists already under existing pro-
irement reform laws and delegations of personnel authority. That
:aves only higher pay and incentive pay, which would clearly re-
uire legislation.

Agency timidity to use authority already available under pro-
irement reform statutes and OPM delegations stems in major
art from the gotcha environment in which agencies operate. Thus,
1ere may be equal or greater promise in pursuing the possibilities
r managers throughout the Government to manage resources
ore effectively and without undue fear of attack by oversight offi-
ors or bodies. That’s probably a more daunting challenge than es-
iblishing new PBO structures whose managers would have in-
eased flexibility. And I would note that the PBO’s under the ad-
xirii(s;tration’s template would in no way be exempt from scrutiny
y IG’s.

There are promising approaches to the problem of government-
ide improvements. Instead of constraining managers with FTE
dilings and detailed appropriations prescriptions, agencies and
1anagers need to be liberated and empowered—popular words
1ese days. They should be given freedom to manage their re-
yurces in the most effective way in fulfilling their missions. One
lethod is called “manage to budget,” under which a manager
ould have a pot of money, no FTE ceilings, and he or she couid
llocate the money under different headings, whether to contract,
» things in-house instead of contracting, transferring money allo-
ited for higher grade personnel to people at lower grades or the
wverse.

In addition, I would like to comment that even with the three re-
mmt procurement reform laws that Congress has enacted, there re-
\ains a need to change agency cultures so program managers are
ot effectively subordinated to procurement officers, and if PBO’s
se to be established with increased procurement flexibility, the ob-
ctive will be to enable them to respond quickly to opportunities.
1 such circumstances, the risk-averse attitude by many IG's may
rove to be a significant inhibiting factor. I suggest therefore that
ongress consider possible changes in the IG act if it is going to
msider reform legislation such as PBO creation.
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Thank you very much. I would be pleased to answer any ques-
tions.

Mr. HoORrN. I thank you for that helpful statement.

[The prepared statement of Mr. Jasper follows:]
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Mr. Chairman and Members of the Subcommittee:

1 am Herb Jasper, a Fellow of the National Academy of Public Administration, and [
appreciate the opportunity to offer my comments on Performance-Based Organizations (PBOs).
The Fellows of the Academy passed a resolution in 1991, two years before the enactment of the
Government Performance and Results Act (GPRA), endorsing efforts to use performance
measurement in order to improve the management of government programs. For the past several
years, the Academy has followed and supported the implementation of GPRA, primarily through
the panel on Impreving Government Performance, on which 1 serve. The PBO concept builds in

part on the development of performance measurement for federal programs.

In 1996, an Academy study, for which I was the project director, reviewed the nautical
charting and geodesy functions of the National Ocean Service (NOS) of NOAA. The panel
recommended that those functions be assigned to a PBO. In February of this year, the Academy
fumished you and other Members of Congress a paper called “Making Performance-Based
Organizations Work™ that was developed in the Academy’s panel on Executive Organization and
Management. It was one of twelve papers in a package called “Making Referm Work.” While
the views that follow are my own and do net necessarily represent those of the Academy as a

whole, they draw upon work done by the three Academy panels to which | referred.

The President has proposed in his 1998 budget that nine Federal programs be

transformed into PBOs. A PBO is an entity which would be assigned functions that are
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especially suitable for measurement so that clear goals can be set for both the entity and its Chief
Operating Officer (COO). The current drafi of the National Performance Review (NPR)
guidebook for PBOs says that PBOs must have “measurable services” and a “performance
measurement system in place or in development.” Therefore, it may be necessary to carve out
certain measurable functions from the organizations where they now reside in order for the
Administration to propose a significantly larger number of PBOs since there may not be
measurement systems in place for the other functions. The PBO would be expected to operate
in a more entrepreneurial style, and be freed from some of the management controls that
hamstring other agencies, because it could be held accountable for achieving the agreed-upon

goals.

In 1994, the Academy’s Improving Government Performance Panel wrote a repor,
“Toward Useful Performance Measurement,” setting forth the “lessons learned” from the first
round of agency pilot applications of performance measurement. The panel’s report revealed
that the state of the measurement art was still somewhat primitive and warned that “There is a
risk that shortfalls in meeting the act’s requirements could jeopardize continued executive and
congressional support for the effort™ Since then, interest in both branches has increased
substantially, but there are already indications of congressional impatience with the progress of
the agencies’ work on strategic plans and performance measures. As you know, the June 1997
GAO report on GPRA implementation indicates that agency efforts “achieved mixed results,
which will lead to highly uneven government-wide implementation in the fall of 1997 So

gaining congressional acceptance of PBO proposals may not be easy.
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The President had proposed eight PBO candidates in his 1997 budget, none of which has
yet been approved. Perhaps it is significant that, in the frequent meetings that NPR and the
Office of Management and Budget {OMB) had with possible candidates during 1996, the
number had grown to some 20 or 30, but most of the new candidates “fell by the wayside,” often

because they opted out

None of the nine candidates that the President has proposed in his 1998 budget has
attracted much support in the Congress. Indeed, the House has passed a bill to make the Patent
and Trademark Office (PTO) a government corporation, rather than a PBO, although several
PBO features were incorporated in the bill, such as a fixed term for the chief executive, salary
and incentive pay provisions, and additional procurement and personnel flexibilities. The Senate
Judiciary Committee has favorably reported a quite similar bill. Because PTO was, perhaps, the
Administration’s strongest candidate for PBO status, the congressional response may be quite

instructive.

Some democratic nations, especially British Commonwealth countries, have enjoyed
success in converting certain government programs to a more business-like and entrepreneurial
style of operations. These are called “Next Steps Agencies” in the United Kingdom (UK) and
“Special Operating Agencies in Canada.” Australia and New Zealand are other examples, as is

Sweden. An Appendix to the Academy panel’s report proposing a PBO to carry out some of the
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NQS functions describes the experience of the UK, Canada and New Zealand with similar

organizations.

Since 1988, the UK has created about 130 “Next Steps Agencies” which are, in many
respects, the prototype for the PBO proposals here. It is said that they cover three-fourths of the
government and that the agencies have achieved savings of about 4 percent each year since their
formation. Apparently encouraged by that success, the President envisioned that there would be
“hundreds™ of such agencies in his second Administration when he was on the campaign trail

last year.

I"d like to emphasize that | personally favor the use of PBOs wherever appropriate. But 1
don’t thirk it would be the best use of our time for me to promote their use. Rather, I think it
would be most helpful to both the Congress and the Administration if 1 focused on the
limitations on their use in this country, as weil as on the far greater difficulties here, as

contrasted with the UK, in getting them up and running.

So far, Congress has not been persuaded to adopt legislation—either generic or agency-
specific—that is required to establish PBOs along the lines of the Administration’s proposals.
Further, the difficulty in developing good performance measurement systems suggests that the
Administration, as well as Congress, should have modest expectations about assigning a

significant number of Federal programs to PBOs.
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The Administration’s challenge is to define the concept more precisely, develop a cogent
rationale for PBOs, choose the candidate programs carefully, demonstrate why corporate status
is not preferable for self-sustaining programs, develop the measures by which performance will
be judged, determine what flexibilities or exemptions are needed under or from government-
wide management statutes for each PBO, and provide assurance that PBOs will be accountable
for their actions. NPR has been working on a guidebook for establishing PBOs since the Vice

President’s March 1996 speech in which he announced this Administration initiative.

Drafts of the guidebook have been circulating for some time, and the April 1997 version
can be accessed by anyone from NPR’s web site. The quality and completeness of that
guidebook when it is finished will likely be critical in setting a path for successful pursuit of this

innovative approach to Federal management,

As I noted earlier. the 1998 budget proposes nine candidates for a more nimble and

responsive style and structure in the Federal govenment. They are:

¢ Department of Commerce
1. Seafood inspection
2. National Technical Information Service (NTIS), and
3. Patent and Trademark Office (PTO);

e Department of Defense

4. Defense Commissary Agency



82

s Department of Housing and Urban Development
5. Government National Mortgage Association (GNMA)
6. Federal Housing Administration (FHA)
» Department of Transportation
7. St. Lawrence Seaway Development Corporation (SLSDC)
s Department of the Treasury
8. United States Mint
¢ Office of Personnel Management

9. Retirement Benefit Services

It might be useful to consider the current and varying status of these agencies and to
examine how they relate to other forms of organization as well as the various charactenstics of

PBOs

Related Agencies. The United States has for several decades created business-hike
entities in the form of “authorities” and government corporations. In fact, two of the PBO
candidates are already government corporations, namely, GNMA and SLSDC. Three others
have for some time been candidates for conversion to corporate status: FHA, NTIS and PTO. In
project reports of the National Academy of Public Administration, it was proposed that these
agencies be converted to government corporations, as would be the case for PTO under the bili

passed by the House. Legislation (HR. 2159) was considered and unanimously reported by the
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House Committce on Science, Space and Technology in the 100™ Congress to give corporate

status to NTIS.

While the PBO concept overlaps with government corporations, there is an important
distinction. Corporate status should be reserved for programs that are or could become
financially self-sustaining (or nearly so). Under the Administration’s concept, PBOs need not

produce revenues.

PBO Characteristics. Certain characteristics would distinguish a PBO from a

conventional Federal agency:

« a clear operational mission (i.e., without policy or regulatory responsibilities), with
policy responsibilities vested in its patent agency

e a “framework agreement” (for about four years) that describes the terms and
conditions under which the PBO will operate and includes annual, measurable
performance goals

¢  a five-year strategic plan

e measurable, annual goals and objectives

¢ aprincipal focus on “customer” service

¢ a chief executive appointed under a contract providing for a fixed term (such as four
years) on the basis of qualifications, held accountable for performance, and paid at

competitive rates
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¢ incentive compensation for superior performance, but with total compensation not to
exceed that of the President
o flexibility in personnel, contract, and financial administration tailored to the agency’s

mission and activities

Limitations and Risks. Whenever the Executive Branch or Congress proposes
innovative management practices, there is a tendency to ignore similar practices that already
exist, to overlook yesterday’s innovations, and to describe the proposals as new and different.
That discredits earlier initiatives, makes the proposals harder to sell, and encourages their
proponents to promise too much. The resuit is usually unrealized expectations which lead to
another round of “innovations™ by those who next control the Executive Branch or Congress.
This “Not Invented Here™ syndrome means that executive and congressional actors are often not

content to build on the past, but seek to be seen as introducing original ideas.

This seems especially applicable to the way in which the Administration has declined to
rely on a 60-plus-year history of government corporations. As | have noted, two of its PBO
candidates are already government corporations, and two others meet the generally-accepted
criteria for such status. But the NPR has disfavored the corporate form, in part, because
government corporations are typically governed by boards. Thus, NPR concludes that the
corporate form is incompatible with the need to hire a chief executive under a performance

contract with an agency head.
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A government corporation is a government agency under a different name. There is no
inherent reason that such an agency should be governed by a board. In a “Report on Government
Corporations,” prepared for OMB by an Academy panel in 1981, it was recommended that a
model corporation would have a single executive, and that, at most, it be assisted by an advisery
board. In fact, some government corporations, such as GNMA and the Seaway corporation, do

not have governing boards. Both are on the President’s list of candidates for PBO status.

Some corporations are called such when they are not, others are not called corperations
when they are scarcely distinguishable from corporations. Still others are called mixed-
ownership when they are wholly-owned by the government. A}l this suggests that it is time for
Congress to revisit the Government Corporation Contrel Act (GCCA) ef 1945, as was propesed
to this subcommittee Jast year by another Academy Fellow, Harokd Seidman. 1 understand that
you may be considering action on the proposed Government Enterprises Standards Act that he

recommended to supplement the GCCA.

A good case can be that self-sustaining cerporations might more readily warrant
exemptions from various management statutes because their “bottom line” will be the ultimate
test of accountability, Congressional action on the PTO legislation suggests that the
Administration might have been better advised to propose corporate status, a well-established
and well-understood model, for those agencies that meet the criteria for incorporation. Those
were spelied out in the Academy panel’s 1981 report for OMB and in a project panel report on

PTO in August 1995.
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Separating operations from policy. Whether policy and administration are separable
has Jong been debated in public management circles. 1f such a separation is intended to deprive
the PBO of all policy authority and responsibility, it will prove to be unproductive, as all
operational functions involve some degree of discretion and, therefore, policy making. So it is
necessary to describe with some precision the policy characteristics that are deemed unsuitable
for PBOs. That has not yet been done in the NPR’s draft guidebook. I assume it will be done

for each PBO as the proposed bills are drafied, as was the case for the Patent and Trademark

proposal.

Measurable performance goals. Setting up a PBO should depend on assurance that
there are or wiil be measurable goals {preferably, outcome measures) to which the agency and its
chief executive can be held accountable. I believe that outcome measures for many, if not most,
government programs will be hard to develop. Further, developing validated measures will be
labor-intensive and take a considerable length of time. For a number of possible PBO
candidates, therefore, it will be difficult to persuade Congress that the time is ripe for their

conversion o PBO status.

Focus on “customer” service. Great strides have been made since the first NPR report,
and since Executive Order 12862 of September 11, 1993, in establishing customer service
standards. A handful of agencies or programs with large numbers of “customers” (such as the

Internal Revenue Service, the Immigration and Naturalization Service the U.S. Postal Service,
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the Department of Veterans Affairs, the Social Security Administration, recreation services of
Interior and Agriculture, air traffic control functions of the Federal Aviation Administration, and
the Small Business Administration) directly serve or interact with the end user. But note that
none of them is an Administration candidate for PBO status. There is confusion in many
programs as to how many different sets of customers or stakeholders there are to be considered.
Among them are the immediate recipients of Federal services or funds, such as those served by
the agencies listed above. In addition to them, the recipiems of Federal funds from other
programs may be intermediaries, such as state and local governments, or non-profit groups
which play significant roles in carrying out many Federal programs. So reliance on customer

service standards as a measure of a PBO’s performance could be somewhat difficult.

The ultimate customers of all programs may be taxpayers, since they pay for them. The
Congress and its committees and subcommittees must also be considered as either customers,
since they vote to spend the public's money, or altemnatively as the “Board of Directors.” Any
agency that fails to recognize Congress’ role when it is thinking of “customer service” does 5o at
its peril. Yet, E.O. 12862 does not identify Congress as a customer and OMB does not intend
that states be regarded as customers. Other customers or stakeholders include interest groups,
some representing industry, and some representing sub-sets of providers of service or recipients
of service. All of these entities, not just customers in the traditional sense, must be taken into
account if the PBO is to be held accountable for performance. It will be hard to find
performance measurses, panticularly outcome measures, that reflect the adequacy of service to all

those persons or groups.
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Term appointment (based ou qualifications), potential for removal and competitive
compensation for the Chief Operating Officer. The conditions affecting the COO’s
employment and tenure require legislation, either specific to each PBO, or through a generic
statute. The temptation for some agency heads to hire someone for a high-paid position who

v

lacks the requisite qualifications will be great. The “wack record” is not encouraging on
appointing and confirming highly qualified individuals to specialized positions, even when the
authorizing statute calls for such qualifications. Accordingly, Congress may well be wary of
authorizing such highly-paid positions which would mot be subject 10 Senate confirmation.
Constitutional provisions require that the COOs be appointed by agency heads or lesser officials

because their fixed-term contract and other conditions of employment are not consistent with

those pertaining to presidentially-appointed and Senate-confirmed positions.

Flexibility in personael, contract and financial administration. Since the Academy’s
“Revitalizing Federal Management” report in 1983, there has been substantial acceptance of the
idea that hamstringing Federal managers with detailed controls, constraints, oversight, and

second-guessing is “a hell of a way to run a railroad.” Yet the solution is still not a hand.

There are obstacles to empowering managers to carry out their missions effectively: some
procurement officials and Inspector General (IG) staffs who are more concerned with heading
off criticism of the agency than they are with program accomplishments; and Members of

Congress, media critics, and taxpayers who are unwilling to accept the fact that government
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activities, like private activities, will from time to time be accompanied by fraud, waste or abuse,
no matter how tight the rules and oversight. The constant challenge is to find the right level of
oversight to minimize abuse and maintain public confidence, while not inhibiting good managers

from doing their jobs.

The Presidem, NPR and OMB are promoting a promising innovation in program
management. But, the key to successful implementation is not to overestimate the benefits of
PBOs and underestimate the obstacles to their creation. Indeed, if the Administration is to
succeed in advancing this new application of alternative, business-like structures for programs

that are suitable for evaluating on the basis of “outcomes,” there is a great deal of work to do.

The Administration’s proposals for PBO status still appear to be ahead of the necessary,
preparatory work. The Administration needs to work closely with Congress in a way that has not
so far characterized this Administration’s reform or “reinvention” efforts, Further, refinement
and completion of the guidebook for PBOs being developed by NPR may significantly influence

the prospects for the successful launching of this innovation.

The Administration has not yet developed a rationale by which to convince Congress that
it makes sense to establish PBOs as a whole new category of agencies with exemptions from a
number of “housekeeping” statutes. The idea that meeting goals will substitute for conformance
with long-established policies in personnel, procurement and financial management may need

further development
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Other obstacles to congressional approval of PBOs will have to be overcome. The
Administration’s optimism about the possibly large number of PBOs seems unrealistic
considering the significant differences between the governmental systems in the UK and the U.S.
In a parhamentary system, the executive can launch a bold experiment without having to sell it
to the legislature. And there is more forbearance for agency mistakes in a parliamentary system.
The circumstances are quite different in this country. 1 would suggest, therefore, that the
Administration has a lot more “homework™ to do, and that it needs to reach out more effectively
to Congress if 1t expects to have even a dozen PBOs at the end of the President’s term, let alone

the hundreds that he spoke of last year.

If it turns out that Congress 1s not receptive to approving legislation to launch the initial
series of proposed PBOs, there are a number of things the Administration could do to adopt
certain features of the PBO concept, as the Academy pane! recommended (on p. 86) in its study
of certain NOS functions. For example, developing performance measures; establishing a
“framework” agreement setting the organization’s terms of reference, and a performance
agreement or “contract” between the Cabinet secretary and the head of the organization,
developing five-year strategic plans with annual goals and objectives; and promoting a customer

service focus; do not depend on legislation.

The chief elements of the Administration’s PBO concept that can not be achieved without

legislation are a fixed term for the COO, higher levels of compensation and incentive pay, and
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greater flexibility in procurement and personnel management. However, the fixed term can
effectively be accomplished through the performance agreement, and sufficient flexibility
probably exists already under recent procurement reform laws and delegations of personnel

authority.

A related issue to be confronted is the rationale for freeing PBO managers to manage
more effectively, while allowing the rest of the government to continue to be bogged down
through excessive controls and interventions by officials who do not have line management
perspectives or responsibilities. Some attention to such government-wide problems has been
given through procurement streamlining legisiation, and the elimination of the Federal Personnel
Manual accompanied by delegations of personnel management authorities to departments and
agencies. Yet these steps seem limited or halting in practice, as many agencies have not fully

used the new flexibility that has been authorized.

Agency timidity to use authority that is available stems in major part from the “gotcha”
environment in which agencies operate. The June 29 Washington Post carried an insightful
article by Paul Offner, Administrator of the District of Columbia’s Medicaid program, about the
millions of dollars lost because of tardy contracting. Many Federal agencies face similar
obstacles 1o effective contracting. Thus, there may be equal or greater promise in pursuing the
possibilities for enabling managers throughout the government to manage resources more

effectively. That is probably a more daunting chalienge than establishing new PBO structures
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whose managers are given the necessary flexibility. It should be noted as well that PBOs will

not be exempt from G scrutiny, even if they are accorded personnel and procurement flexibility.

There is 2 promising approach to this problem. Instead of constraining managers with
FTE ceilings and arbitrary prescriptions, agencies and managers need to be liberated and
empowered. They should be given freedom to manage their resources in the most effective way
in fulfilling their missions. One method is to allow managers to "manage to budget.” Under
this concept, FTE ceilings would be abolished. The same savings sought by any personnel

ceiling could be accomplished more effectively through the budget and appropriations process.

Managers, in turn, would have flexibility and authority to use the funds in the most
efficient and effective manner. Congress has been urging or requiring agencies to contract for
many of their functions. More flexibility for managers in the use of funds would not only
enable, but encourage, them to contract or “outsource” where it will save money, while
retaining appropriate oversight capacity. It wouid also allow them more readily to end a

contract in favor of in-house performance if that would be more cost-effective.

Even with the three recent procurement reform laws that Congress has passed, there
remains a need to change agency cultures so that program managers are not completely
subordinated to procurement officers. To accomplish that end, it may be timely for Congress to
revisit the Inspecior General Act. If PBOs are 1o be established with greater procurement

flexibility than that given to other agencies, the objective will be to enable them 1o respond
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quickly 1o opportunities that may arise. In such circumstances, the risk-averse attitude of many
of the 1Gs may prove to be a sigmficant inhibiting factor. 1 would suggest, therefore, that
Congress consider possible changes in the IG act together with any action it may take on PBO

legislation.

Mr, Chairman, that concludes my prepared statement. | would be pleased to answer any

questions that you or other members of the subcommittee may have.

###H
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Mr. HorN. When you got into the discussion of relations with
Congress, I am reminded of the great line of Senator Arthur Van-
denberg to his friend Harry Truman. Vandenberg, being the leader
of the Republican Internationalists in the 80th Congress, a Repub-
lican Congress, and Truman being his longtime friend, now Presi-
dent of the United States, he said, “Harry, we simply want to be
in on the takeoffs, not just the crash landings.” And of course we
have had a lot of crash landings from all administrations at one
time or another that forgot that simple rule, and of course that was
the basis for the bipartisan foreign policy, which basically, except
for Vietnam, this Congress and a succession of Presidents followed.
So your advice is well taken.

I yield 10 minutes to the gentleman from Illinois, Mr. Davis.

Mr. Davis of Illinois. Thank you very much, Mr. Chairman.

Mr. Mihm, in your testimony, you note some difficulties of devel-
opment in setting performance goals, and I guess these problems
are pretty similar to the same ones that practically all agencies
would face in meeting the statutory requirements of the Govern-
ment Performance and Results Act.

GAO has currently undertaken a review of the agency’s strategic
plans at the request of the House leadership. Can you give us a
brief overview of that review and where the agencies are in the
process and how they are meeting the requirements?

Mr. MigM. At this point, Mr. Davis, we haven’t issued a single
one of the reports yet so I am not able to speak about where agen-
cies are. The leadership did ask us to issue a series of reports. We
will be issuing at least 25 of them over the next month or so on
the major departments and independent agencies assessing the
quality of the strategic plans that were provided for Congress
under the Government Performance and Results Act. They asked
us to look at the extent to which the goals and mission statement
met statutory authorities, to comment generally on the quality of
the goals and other key elements within the strategic plans, to look
at the attention paid to crosscutting issues, and other management
and information and financial management issues in those plans.
So within the next month or so, I will be happy to provide your of-
fice with the information. I will make sure your office gets copies
of those and also some summary information.

Mr. Davis of Illinois. Thank you very much.

You also indicate in your testimony that the British have had
some difficulty in separating policymaking from operational imple-
mentation. I mean, that also seemed to be a problem that we are
going to face in the PBO concept.

Since to some extent operations usually include policy decisions,
would you give us your views on this particular issue and how you
might separate or keep separated, to the extent necessary, the two?

Mr. MiHM. As you mentioned, this is a challenge that the British
have had. Every expectation is it would be just as difficult here
with the performance-based organizations. The British have used a
couple of mechanisms to try to address this challenge. First, they
use what they call “Fraser Figure,” which is basically an ombuds-
man which acts as an interface between the departments which set
policy and the agencies that are responsible for the service delivery
mechanism. They have also used advisory boards, which I know is
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an interest separately of this subcommittee. Neither of those have
been entirely successful, and what that tells us is that it's not as
though you are going to get a technical fix that all of a sudden ev-
eryone says, gee, if we had done that earlier we would have been
able to melt away some of these contentious issues on policy and
administration.

What they have found out, however, is there has been limited
discussion in dealing with that; it's not something that precludes
the effort from going forward. It’s just something that makes it dif-
ficult and needs constant attention in setting goals. As agencies are
making management decisions, they can have extremely profound
policy implications, and governments need to be aware of those and
of having appropriate oversight. So this is, in essence, an argument
for vigilant oversight over the PBO’s after they are created.

Mr. Davis. Is the ombudsman used as a troubleshooter or prob-
lem solver?

Mr. MiHM. That’s part of the problem, sir, is that they have had
a variety of roles and haven't been consistent with the application.
In some occasions, yes, they have been used as a troubleshooter. In
some cases, they have been used as the eyes and ears of the de-
partment to basically make sure that the agency was towing the
line. In other cases, they favor more the agency perspective on
things. There hasn’t been a consistent approach other than to say
we want this person in place to see if they can help us resolve some
of these issues.

Mr. Davis of Illinois. Next Step agencies now make up about 75
percent, I understand, of the British civil service. Is the Govern-
ment continuing to form new agencies or have they pretty much
admitted a determination that maybe this is——

Mr. MiuM. They are getting close to the end, sir. In 1988, when
they first launched the Next Step initiative, they estimated that up
to 90 percent of the, at that time, British civil service could be in
Next Steps agencies.

And let me put a little bit of a caveat around this so we don’t
make an automatic translation to the United States system, and
that is the national Government over in the United Kingdom pro-
vides many services that aren’t provided at the Federal level here,
so they would probably get a higher percentage of their civil service
in Next Step agencies.

Nevertheless, they are getting near the end. They have about 28
other candidate agencies out there or candidate organizations that
may become agencies in the future, but they understand they are
getting toward the end. As a result, they are beginning to shift
their emphasis or its focus a little bit away from creating new
agencies and more toward evaluation of the agencies that are in
place, making sure that they are getting honest and robust per-
formance improvements out of those, reviewing those agencies peri-
odically to see if those situations have changed, that they should
be privatized or that the framework documents that Mr. Jasper
discussed should be amended. So they are now moving away from
a wholesale effort of creating more agencies to a much greater
focus of are they really getting the performance they need out of
the agencies they have in place.



97

Mr. DAviS of Iilinois. And so is it a very vibrant process that is
constantly ongoing, turning over, changing, reviewing, analyzing,
looking, with the idea that this activity keeps generating improve-
ment? Is that kind—-

Mr. MiuM. Absolutely, sir, and I think a part of the additional
piece of evidence for your point there is that one of the things they
do with the Next Steps agencies is they have a fairly structured re-
view process at 3 to 5 year intervals, no later than every 5 years,
for the agencies in which they go in and loock at them again, see
whether or not the basic foundation documents need to be adjusted,
see whether or not the organization needs to be privatized, or has
the situation changed that led to it being created as an agency.
They have done about 30 of these so far. They have privatized
some. They have another 25 that they are beginning the reviews
on now.

So as you mentioned, it is a vibrant process of looking for oppor-
tunities to improve performance in the agencies that are operating
now and also where appropriate to move some of these agencies
into the private sector.

Mr. Davis of Illinois. Thank you very much.

Mr. Jasper, you suggest that some inspectors general have what
you call a risk-averse attitude, which may be an inhibiting factor
for the department of potential PBO’s, and that Congress should
consider changes to the act to address the situation.

Could you be a bit more specific and what changes would you
have in mind?

Mr. JAsPER. I think there are essentially a couple that would
make a big difference. One would be a very major change in the
concept of the IG act, and that is that a hotly disputed feature of
the IG act was to take internal audit staffs of the departments and
put them under the IG.

Many of my colleagues believe that the internal audit is one of
the most powerful tools that a cabinet Secretary should have at his
disposal, and the fact that this is vested in a person who is not his
subordinate but one who equally reports to the Congress and the
Cabinet head, means that the audit staff is not fully responsive to
the administrative management of a department. So that while I
recommend that you consider this, I do not suggest that this would
be easily accomplished. This would be very hotly contested. But it
is a significant element of attempting to balance better the role of
an independent inspector general and the role of a department
manager who does not have authority over the inspector general.

The second thing is something that is probably more easily ac-
complished. I haven’t had the chance to look at exact phraseology
of the act in preparation for this testimony, but I would urge that
the act be amended to add a more positive flavor to the role of the
inspector general, focusing on helping to achieve the mission of the
organization. Because that is what all Federal employees are hired
to do, to achieve the mission. Auditors, inspectors, procurement of-
ficers, personnel officers, inspectors general, are all there in the
final analysis to help achieve the mission of the agency, and we
need to have the IG’s focused a little more on program accomplish-
ment, mission accomplishment, than on finding fault. That would
be my suggestion.
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Mr. Davis of Illinois. That is kind of a switch, I would think,
than what many people perceive the function as being. Are you
suggesting also that the internal audit might be perceived as much
of a management tool as an oversight?

Mr, JAasPER. That’s exactly correct. And because it is an internal
management tool, some of the proposals I think, indeed, from the
MPR, suggested that IG’s have their roles broadened to include
agency management. I think that would compound the felony.

Mr. DAvIS of Illinois. I think that is very interesting. Certainly
it is an interesting concept, and I think perhaps one that people
will begin to look at a bit more.

Let me just ask you one more question. You talked about the
possibility of changing the culture of agencies to the extent that
perhaps procurement officers don’t have more impact or authority
relative to programs than what they were intended to have. Is that
an accurate description?

Mr. JASPER. Well, I don’t know that I would support the idea of
what they were intended to have. I think the authority they have
is perhaps far more than was ever intended.

Mr. Davis of Illinois. And you want to make sure that the pro-
gram officers drive the action?

Mr. JASPER. Exactly.

Mr. Davis of Illinois. As opposed to the procurement officer?

Mr. JASPER. Right. And I should add that under the procurement
reform laws that I referred to, I do see progress in the agencies.
I have been working particularly with one Cabinet department in
their procurement streamlining effort and they are making great
strides using the authorities which you have conferred. But it's a
long road to travel and it does require a change in the mindset of
procurement officers in the same manner as I described for IG’s.
They have to understand they are there to achieve program accom-
plishments, not just throw up roadblocks in order to keep someone
from criticizing the agency for perhaps moving too fast.

Mr. Davis of Illinois. And finally, you suggest in your statement
that there is sufficient flexibility under recent procurement reform
laws that delegates personnel authority and that perhaps there
isn’t need for any additional legislation.

Mr. Jasper. The procurement, the personnel authorities that
have been delegated have not been delegated pursuant to new leg-
islation. They have been delegated by the Office of Personnel Man-
agement. But by and large, agencies have a great deal more flexi-
bility now than they did before this legislation under those delega-
tions. One of the problems we find is that agencies are slow to take
advantage of new delegations. For example, in this study that I re-
ferred to for a part of NOAA, we found that the personnelists who
were reviewing our report were very surprised that we reported
that the managers whom we interviewed felt constrained and
didn’t have flexibility, and we found when we investigated that au-
thority had been delegated down to the subagency level but not fur-
ther, so the people at the operating level didn't have the flexibility
which the personnel managers intended them to have. So that’s
part of the culture change. You have to get people more oriented
toward program mission accomplishment. That’s one of the nice
things about the Government Performance and Results Act. It's
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trying to get people more interested in achieving what we are here
to do rather than the mechanics, the procedures, and red tape. And
we have to get the procurement people and IG’s fully on board in
that respect.

Now, as to your question on procurement, the new authority that
1 referred to does come from three statutes, the Federal Acquisition
Reform Act, the Federal Acquisition Streamlining Act, and the
Clinger-Cohen Information Technology Reform Act. All of those
have greatly increased the opportunities to procure things in a
more expeditious and still fairly competitive fashion, and some
agencies are doing better in implementing those new flexible au-
thorities than others.

Mr. Davis of Illinois. I thank you very much, Mr. Chairman. 1
have no further questions. Gentlemen, I thank you.

Mr. HORN. That is a very interesting discussion.

Mr. Jasper, you were here when we had an exchange with Mr.
Koskinen in terms of the role of management in OMB.

Mr. JASPER. I was hoping you would ask.

Mr. HORN. And the role of management to aid cabinet officers
that have very difficult jobs, and most of them come not well pre-
pared by heading major organizations. They have often been Mem-
bers of the Congress, or they may have been their managing part-
ner in a law office in a small town. What is your feeling on this?
You have been around this town a long time?

Mr. JASPER. Yes, and as you mentioned in your introductory re-
marks, I did serve in the Bureau of the Budget for a number of
years, 9 of which were in what was called the Government Organi-
zations Branch, whose business was exactly the kinds of things I
have been talking about today.

At the time I worked in the Government Organizations Branch,
there were approximately 9 percent. There are zero persons work-
ing on those matters in the Office of Management and Budget, or,
indeed, any place in the executive branch.

As you may recall, when you had hearings 2 years ago on execu-
tive branch restructuring, as I recall, you didn’t have an adminis-
tration witness. They didn’t have any position; they didn’t have any
experts. You had people from the National Academy of Public Ad-
ministration. As a matter of fact, [ testified on that subject.

So one thing I would like to emphasize is that in OMB 2000, in
which there was a diaspora of management persons to the resource
management offices in OMB, I will support a part of it, and that
is to the extent that you are teeming with agency-specific manage-
ment problems. I think it is appropriate that the resource manage-
ment examiners, the program examiners, become conversant with
those internal agency management problems.

The deficiency in OMB 2000 is that the entire general manage-
ment staff, with the exception of a single person who is here in the
room with us today, was dispersed. So it isn’t, as Mr. Koskinen
said, he has only a few people reporting directly to him. So the mis-
take was not to reassign agency-specific management functions,
but not to retain a central staff, small though it might be, to worry
about governmentwide management problems, and that’s where
come to the answer to your question. Such a staff would be conver-
sant with the history, the precedents, the problems of reorganiza-
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tion and management issues of a governmentwide character, which
would allow a cabinet officer to learn about from a staff that had
a governmentwide perspective, which as you properly indicated,
you are very unlikely to get from a program manager who is famil-
iar with only a particular agency or cluster of agencies.

So if I were to be in charge of the Office of Management and
Budget, I would not reverse OMB 2000, but 1 would establish a
small staff, probably not more than 5 to 10, with governmentwide
general management and organizational responsibilities, and those
people who have the expertise to respond to the kinds of requests
for assistance that you asked about.

Mr. HorN. Well, I appreciate that answer. It is very helpful.

Let me ask you a few things about your testimony. In your writ-
ten statement, you said new candidates for the performance-based
organizations sort of fell by the wayside, often because they opted
out. What reasons did organizations opt out of becoming a perform-
ance-based organization?

Mr. JaspER. I can only tell you of one of which I have specific
knowledge, and that’s the National Ocean Service. After this acad-
emy panel report was delivered, the Commerce Department,
NOAA, and the National Ocean Service, appointed a task force to
review our recommendations, and among the reasons, I think a sig-
nificant one, by which they concluded they would not pursue this
recommendation, was that, “it required legislation.”

Of course it required legislation; that was obviously what the ad-
ministration had in mind all along. But as I indicated, I think per-
haps on further reflection the administration might conclude that
it could do a great deal of what it has in mind with performance-
based organization without legislation. But that was the reason
this organization gave for rejecting it.

As for the others, I cannot speak to it because the discussions
were within the administration. Even I was not privy to that.

Mr. HorN. In your written statement you say you personally
favor the use of PBO’s wherever appropriate. What is your best ra-
tionale for that? You cited the rationales we know for the British
and others; Mr. Mihm cited those, also. How would you easily ex-
plain that if someone asked you?

Mr. JASPER. Well, in the first place, I would start with the excep-
tions, and that is where an agency is a candidate for corporate sta-
tus. I would opt for that rather than for the new concept, which
is going to be difficult to sell. The corporate concept is not difficult
to sell. We have, depending on whose report you read, somewhere
between 30 and 45 Government corporations, and that illustrates
the difficulty in the classification and nomenclature. So [ would say
if an entity meets the criteria that have generally been accepted by
this administration as well as those recommended by the National
Academy of Public Administration panels over the years—namely,
that it should be self-sustaining or nearly so or have the capability
of becoming so, have a large number of transactions with the pub-
lic—that it would be a candidate for corporate status. So I would
keep those out of the PBO basket.

As to those that belong in the PBO category, I would say that
you would start with the premise that the administration has used,
and that is that they have to be peculiarly susceptible to measure-
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ment, and there I would urge caution, because, as we have discov-
ered, agencies are not finding that it's all that easy to make all
their programs subject to quantifiable measures by which you could
judge outcomes. So where there is a discrete part of an agency that
can be carved out and where its programs are peculiarly suscep-
tible to measurement, I would think there is utility in giving that
status, call it a PBO, call it what you will, whether you do it ad-
ministratively or with the benefit of legislation, and try to inculcate
into that organization the cultures of customer service and
entrepreneurialism and so forth. So I am in favor of that.

As a matter of fact, in my private management consulting, I wel-
come the phrase “customers” to describe how Government agencies
interact with what used to be called with clients or beneficiaries or
taxpayers. It's not always the most obvious term. Take, for exam-
ple, the Internal Revenue Service. They do use the word “cus-
tomers.” But I think just using the term “customers,” for taxpayers
whom you're auditing, helps change your mindset about your rela-
tionship with that person, makes you remember that this is a per-
sonhwho however indirectly is paying for what you are doing to him
or her.

So I think names do help, labels do help, and, therefore, call it
a performance-based organization, that’s OK with me, and I think
it does help create the proper culture. But I think, as I said, that
you can achieve 95 percent of what the administration has in mind
without legislation.

Mr. HORN. Isn't it true that, over the years, most of the options
for Government corporations were trying to get around the person-
nel laws as well as the procurement laws? Isn’t that one of the
basic reasons for that?

Mr. JasPER. That’s a misconception that—that—-

M?r. HORN. You mean there were more noble purposes than those
two!

Mr. JASPER. No, the fact is

Mr. HorN. Having dealt with both those policy areas, I think
they're rather noble to figure out how to get around them for the
recent legislation.

Mr. JAsPER. The history does not support the contention that be-
coming a Government corporation is the way to get out from under
various management statutes. In a study I did for the National Re-
search Council in 1991, it was mainly oriented toward organiza-
tional options for the FAA which was a candidate for Government
corporation status, and still is in my judgment. I identified only, I
think, 11 corporations out of the 35 or 40 that had any significant
exceptions from the 3 principal kinds of statutes I looked at, and
that was personnel, procurement, and appropriation. And in pro-
curement, there were only three, five, seven; and in personnel there
were only four.

So by and large, Government corporations are not exempt from
the various housekeeping statutes. And if that was the motivation
of persons seeking or agencies seeking Government corporation sta-
tus, they havent done enough homework, because it isn't a free
ticket to getting exemptions. You only get the exemptions if the en-
abling act that creates the corporation says you get exemptions.
There’s nothing in the Government Corporation Control Act except




102

for the business-type budget that gives you exemptions from any
statutes whatsoever. And even the Government Corporation Con-
trol Act is not automatically applicable. You're only subject to the
Government Corporation Control Act if the statute creating the cor-
poration says you're subject to the Government Corporation Control
Act.

So by and large, every one of these Government corporations is
created by a single—well, without exception, is created by a single
statute which specifies exactly what its rights, privileges, and flexi-
bilities are. It is not—I cannot believe that it is the reason that
agencies sought corporate status.

Mr. HorN. I'll ask both gentlemen this question. In terms of how
best to pursue and encourage performance-based organizations,
however named, this is just the latest in a long list of names of
what we call some of these things, is it best to amend the Govern-
ment Performance and Results Act and take some of the ideas in
their draft bill that—such as the chief operating officer, things like
that, and just amend that in the act? Is it the best way to go cor-
poration by corporation or performance-based organization by per-
formance-based organization through the authorizing committees,
using the same route Government corporations did where some-
where in Congress relevant to that corporation, an authorization
bill was drafted, prepared, sent to the President for signature veto?
Or is it best, in your judgment, to give blanket authority to the
President that, if they meet certain criteria or tests, they would
have reorganization authority to go ahead and do that; and you can
say 10 pilots, whatever, and not have to come to Congress?

Now, we've had that fight over the years, as you know, where
some Presidents were given that authority, while other Presidents
weren’t. And what is your thinking on the flexibility of creation of
these and how they might best be done?

Mr. JASPER. Let me take off from the remarks I made earlier and
start with the concept of a fixed term and a contract between agen-
cy head and the PBO head. We used to be a little uncomfortable
with the idea of fixed terms for Presidential appointees on the
grounds that it seemed to impair the President’s right to remove
people from office as well as to appoint them, and that that per-
haps raised constitutional issues. However, the history and the con-
stitutional cases seem to suggest that even if the head of an execu-
tive operating agency has a fixed term, that person is probably re-
movable by the President for-—-

Mr. HORN. For cause?

Mr. JASPER. No, not for cause. A cause would deal with a mem-
ber of a quasi-legislative or judicial body, like an independent regu-
latory commission. But the head of the National Science Founda-
tion is one of the first who has a fixed term. The FAA Adminis-
trator, as you may know, now has a fixed term. And there are quite
a few others, the head of the Office of Personnel Management. But
most of the constitutional experts have now concluded, I believe,
that the President could remove any one of them for—at any time
for any reason without cause, even though they have fixed terms.

Now, on the other side of the coin, I did study the history of fixed
terms again in this report I did for the National Research Council,
and I found that of the half a dozen or so fixed-term appointments
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that I dealt with, excluding the regulatory agencies, just the per-
sons who headed agencies, by and large the tenure of persons in
fixed-year appointments approached the statutory length of service
it provided, so that indeed it does have the desired effect.

As you know, the average length of service of a Presidential ap-
pointee varies upward from 18 months to perhaps 20-odd months.
It's better in this administration, by the way, than it was in its
predecessors. But if you can get the service of persons particularly
in highly technical organizations like the FAA to be 4 or 5 years
instead of 2, I think management will improve.

So I would say that the fixed term is a good idea, but since the
persons the Cabinet Secretary could appoint to PBO’s would pre-
sumably be members of the senior executive service, if not subject
to a higher political pay level, those people don't have tenure in
their jobs anyhow. They can be reassigned under existing author-
ity. So perhaps the person couldn’t be fired, but he certainly could
be reassigned, or she could be reassigned, so that I'm not sure you
would need legislation even to create the fixed term for these peo-
ple, which is a significant part of the performance contract, and the
holding people responsible for performance.

Now, the one thing that I identified in my statement that I be-
lieve you cannot fix without legislation is if you want to pay these
people—we lost our sound.

Mr. HORN. We lost sound.

Mr. JASPER. Thank you.

If you want to pay these people above the existing scales; that
is, if you want to pay them more than would be available through
a Presidential appointment to an executive pay level or more than
would be available to an SES. In my view, you could accomplish
that with a single statute that would authorize the administration
to pay above the normal scales with incentive pay in addition,
probably with the ceiling that the administration has proposed, cer-
tainly not to exceed the President’s compensation, and that you
would write some criteria by which the administration would be
authorized to use that authority to pay above scales—above exist-
ing scales. And it, upon—upon reflection, in preparation of my tes-
timony, I couldn’t identify anything else that absolutely requires
legislation.

Did you want to say anything?

Mr. MigM. Mr. Chairman, in regards to our work, we haven't
done the work which would allow me to comment on the most ap-
propriate legislative vehicle. However, I do want to note that the
intent behind your question is right on with what our work has
shown, and that is that PBO concept will work best—in fact, 1
think we need to be stronger—will probably only work in an envi-
ronment where we have pretty thorough and effective implementa-
tion of the Government Performance and Results Act. And when
you take a look at the contracts that have been signed and have
been successfully executed with Next Steps agencies, more often
than not these are for outputs. That's pretty natural, and that’s
easy to understand. If you or I or anyone is a chief executive who
has pay, tenure, and benefits tied to the achievement of goals, we
want to make sure that all of the goals are within our area of span
of control; in fact, direct control.
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And so, for example, it’s not uncommon to see research agencies
not having goals to make progress in research, but having goals to
make—to deliver research projects on time with customer satisfac-
tion. Regulatory agencies and Next Steps agencies often have num-
bers of inspections. Job training agencies don’t have goals to im-
prove employment, but rather have goals to train a certain number
of peo}lfle, That would probably be a natural outcome of PBO’s here
as well.

What we would need is GPRA on top of PBO’s, that is, with the
Departments who would still be accountable for the Government
Performance and Results Act, to take these various outputs and
make sure that they result in societal outcomes. And so that’s why
we believe that the PBO concept, if we are going to proceed with
it, it’s vital that we have effective implementation of the Results
Act as well.

Mr. HoRrN. Let me just ask you on the British experience, as a
result of the periodic reviews they have in these Next Steps pro-
gram, have any agencies left the Next Steps program, and under
what conditions did they leave?

Mr. MIHM. Yes, sir. They've done about 30 of these reviews, or
completed 30 of the reviews thus far. They've resulted in nine pri-
vatization. They've resulted in three or four other complete con-
tracting out of the agency services, and then another half dozen or
so significant restructuring of the agencies where functions were
transferred to different agencies. And so what they are finding is
that after a period of time, there are a number of these—of these
Next Steps agencies that it—after they've been exposed to
marketlike pressures and this entrepreneurial Government that
Mr. Jasper talked about are able to compete in the private sector,
and so they privatized those functions.

Mr. HorN. Moving to the Government Performance and Results
Act, and GAO has done a lot of work there, in terms of perform-
ance measurement, does a PBO measure performance any dif-
ferently than those performances we would measure under the
Government Results and Performance Act? Do you see any particu-
lar difference?

Mr. MIHM. I guess if we use the Next Steps as a model, as we
have in other cases, it would not be surprising to us to see that
more often than not, the performance contracts would be output-
driven as opposed to outcome or results-driven. And that’s what
was motivating the statement I made a few moments ago about the
importance of having the Government Performance and Results Act
in place.

However, even with those output measures in place, it’s very im-
portant—or 1 would urge the Congress as you consider these indi-
vidual candidates to take a careful examination to make sure that
the agencies have a real track record in measuring performance.
We're finding a number of agencies across Government, this isn’t
targeting PBO candidates, but agencies across Government are
having real problems with just very basic aspects of performance
measurement.

You notice from the hearing that you had on the Government
Performance and Results Act just a few weeks ago where we—and
John Koskinen testified—we reported on Federal managers’ re-
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sponses to a questionnaire that we did where a third or less were
saying that they even had output data; that is, data that would tell
them how many activities that they pursued. In that sort of envi-
ronment, it raises real cautionary flags, 1 believe, for proceeding
with Next Steps on a wholesale effort unless we are careful in ex-
amining individual agencies to make sure they have the ability to
pull it off.

Mr. HorN. Let me ask you some specifics on the PBO’s. You re-
viewed the St. Lawrence Seaway Development Corporation——

Mr. MiHM. Yes, sir.

Mr. HORN [continuing]. And their proposal. In your opinion, did
the corporation make a compelling case to become a PBO? Why or
why not?

Mr. MigMm. We think the case for the—obviously and ultimately
it’s a policy schedule for the Congress to decide. Ultimately, how-
ever, the case was somewhat mixed. On the one hand, we found
that the PBO mechanism would be an effective approach for ad-
dressing the concerns that the Seaway raised, and those were basi-
cally threefold.

First, they're interested, as Mr. Sanders will no doubt testify, in
a stable funding mechanism; second, for a more incentive-based
performance system with the head of the agency and that they
hope will cascade throughout the agency; and third, relief from De-
partment of Transportation administrative requirements, that the
PBO concept would be effective in that. However, on the other
hand, it’s certainly not a necessary mechanism for that. Congress
could, you know—has—the normal appropriation process can grant
more stabilized funding approaches if the Seaway had a compelling
case.

We also would note that there’s a difficult policy call for Congress
to consider in regards to the Seaway application in moving from
discretionary funding to a mandatory account; that even though
the dollars are small, it is something that—for you and your col-
leagues, the appropriators, and throughout the Congress to con-
sider carefully.

Mr. HORN. Well, you note there might be a change in Congress’
level of oversight. Is that simply because of the difference in the
type of appropriation level? Because I would think regardless of
what their status is, it would be a little difficult to say Congress
can't hold a hearing and have them all up here and get it out on
the table. So I don’t know that oversight changes. What else would
change there? I mean, the selection of the chief executive would
certainly be a changed process, I suspect.

Mr. MiuM. Yes, sir. [ mean, that's one of the major ways. Right
now the Administrator of the St. Lawrence Seaway, and presum-
ably other PBO candidates as well as a Presidentially appointed in-
dividual, and therefore, the—as the nomination comes through the
Congress and oversight in that regard, that that would be different
under the PBO concept where they would be selected by the head
of the agency, the performance contract would be drawn up be-
tween the chief operating officer, that is the head of the PBO, and
the political appointee back at the agency. And so there would be
the potential for a loss of direct congressional intervention at those
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two angles, both in terms of the selection of the individual, and in
the writing of the performance contract.

However, I would note that certainly that these are proposals
working their way through Congress, and then Congress will do as
it needs to do to make sure that its views are included both directly
in legislation and certainly in the guidance that it provides in hear-
ing records and elsewhere to ensure that, if these PBO’s are
launched, that the congressional oversight would be considered.

And in regards to the Seaway, in the discussion that we had with
them about the appropriations issues, they pointed out that often
they don’t get appropriations hearings. They’re at a small enough
level of funding, and they have been willing, and they anticipate
that the head of the PBO would be willing as well, to go up and,
as you indicated, Mr. Chairman, meet with appropriators and dis-
cuss with them how the money is being spent and where it’s going
and what they’re trying to achieve,

Mr. HORrN. Well, under the performance organization concept
here, are we likely to have a chief executive that’s hanging out
there or a board that’s out there, all of which would be Presi-
dentially nominated, Senate-confirmed, and then you've got a chief
operating officer designated by the chief executive and/or the board,
one role or the other? Does this mean we have one person that isn’t
doing much, the chief executive, and all power in essence is being
given to the chief operating officer? What does it look like, and how
do the British deal with that?

Mr. MiuM. Well, your chief executive is your political appointee.
In the case of the Seaway, it would be the Secretary of the Depart-
ment of Transportation who the chief operating officer would report
to. This has been a bit of a contentious issue at times with the
Next Steps agencies, and it could raise its head here as well.

As I mentioned, one of the challenges that they faced overseas
is when performance goes bad, whose fault is it? Is it the respon-
sibility of the what they call chief executive officer, what we would
call chief operating officer with our PBO? Also—I'm sorry for the
jumping back and forth on the names here. Is it the responsibility
of the head of the agency, or is it the responsibility of the head of
the parent department or the political appointee that they report
to in the department?

I know there’s been some discussions and concerns expressed
within Parliament about that, and I assume that there would be
similar concerns here, if there was an attempt to say that, well,
you know, Congress either can only deal with the head of the agen-
cy, or Congress can’t deal with the head of the agency. I haven't
heard that being the case, but that is something that if the over-
sight or consideration of these proposals continues that we would
urge the Congress to flesh out.

Mr. HORN. Mr. Jasper, would you like to comment on that?

Mr. JASPER. Yes, I would like to add a few words about the Sea-
way, not directly responsive to your question, but some of the his-
tory of the Seaway Corporation is relevant to some of the other
points I mentioned in my testimony. And that is when the Seaway
was originally created as a Government corporation, it certainly
didn’t meet the criteria that we generally agree with, that it should
be self-sustaining, because it’s never been self-sustaining. As a
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matter of fact, when I was Senate staff, I helped Senator Mondale
craft a bill that was the first refinancing of the Seaway bill, and
it was refinanced several times since. So it was never self-sustain-
ing, but it is a good model in the way in which a Government cor-
poration can be established with a policy link to a Cabinet Sec-
retary.

When it was created, it was made subject to the direction of such
agency head as the President might designate. He initially des-
ignated the Secretary of the Army because the Corps of Engineers
was principally involved in construction and had that kind of capa-
bility. When the administration tried to focus transportation pro-
grams in the Commerce Department, at which time there was an
Under Secretary for Commerce, the supervision of the Seaway was
transferred from the Secretary of the Army to the Secretary of
Commerce. And when the administration proposed the Department
of Transportation, it contemplated that the Seaway supervision
would be transferred from the Secretary of Commerce to the Sec-
retary of Transportation when that Department was created.

Congress, however, wasn't—how shall I put this, didn’t pay too
much attention to that nuance and simply put the Seaway in the
Department as if it were a model administration. Thus, it became
subject to the potential for micromanagement that Chris alluded to
earlier, I think, as one of the reasons they’re now looking for more
flexibility. However, if the original model had been continued, that
it would have been an agency that was technically freestanding but
subject to policy guidance from the Secretary of Transportation, it
would have been just like the kind of PBO the administration is
calling for; because they propose that the head have policy respon-
sibilities in a superior agency and he have operational responsibil-
ities or she have operational responsibilities.

Now, that doesn’t deal with the question of the performance con-
tract, but as I said earlier, even with a Presidential appointment,
but certainly with a Cabinet Secretary appointment, you could
have a performance contract, and if it turns out that at the end of
1, 2, 3 or 4 years the head of the PBO was not performing ade-
quately, I dare say that if it were a Cabinet Secretary appointment,
that Secretary could simply terminate that appointment. If it were
a Presidential appointment, you, of course, have to negotiate with
the White House to get the President’s acquiescence. But I think
that's illustrative of the concept that a Government corporation
first could be in the department, as some are; second, it need not
be in a department to get, policy guidance from an appropriate Cab-
inet Secretary.

Mr. HORN. Are there any other Departments that you're familiar
with the statute where they give the President the authority to
move a particular entity one way or the other without coming back
to Congress? This is a rather unique language [ would think.

Mr. JASPER. I don’t know of another case just like that.

Mr. HornN. No.

Mr. Davis, any further questions?

If not, we thank both you gentlemen——

Mr. JASPER. Thank you.
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Mr. HORN [continuing]. For your usual depth of knowledge that
the GAO brings and the Academy brings. We appreciate it from
both of you. Thanks for coming.

Mr. JaspeER. Thank you, Mr. Chairman.

Mr. HORN. We are now on panel three, and we are going to put
in the record at this point correspondence from the St. Lawrence
Seaway Pilots Association that Congressman McHugh, who regrets
he can’t be here because he would like to introduce one of the next
witnesses, and without objection it will be put in the record at this
point.

{The information referred to follows:]



JOHN M. McHUGH

COMMITTEE ON NATIONAL SECURITY

COMMITTEE ON GOVERNMENT REFGRM

Congress of the Umited States L

AND QUERSIGHT . Wouse of Representatives e
LT 2441 Ravburn Bouse Oftiee Budding

Wlastngton, DL 203133224

AL RELATIONS

P R T July 7. 1997

The Honorable Siephen Hom

Chairman, Subcommitiee on Government Management. Information
and Technology

House Commitiee on Government Reform and Oversight

B373 Rayburn House Office Building

Washington, D.C. 20515

Dear Mr. Chairman:

As you know, the St. Lawrence Seaway Development Corporation maintains its
operations headquarters in Massena. New York. which [ represent in Congress. While most
of the Corporations’ 154 employees are located in Massena, its Administrator and a staff
about a dozen are based here in Washington.

In conjunction with your July 8§ hearing on Performance-Based Organizations (PBO).
you graciously invited Mr. Craig Bolick, President of AFGE Local 1968, to present
testimony. In this regard, 1 have received the enclosed correspondence from the St.
Lawrence Seaway Pilots Association in which they outline their views and concerns about
proposals establishing the Seaway Corporation as 2a PBO.

1 would appreciate your assistance in having the Pilots Association comments
included as part of Tuesday’s hearing record, as | believe it will be helpful to your
Subcommittee to have the benefit of the views of all interested parties during your review of
the PBO proposals.

Thank you for your time and attention to this matter.
Sincerely yours,

L Un e e

John M. McHugh
Member of Congress

IMM/jmb
Enclosure
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ST. LAWRENCE SEAWAY
PILOTS ASSOCIATION

P. 0. Box 274, 733 East Broadway
Cape Vincent, New York 13618
(315) 654-2900 Fax (315) 654-4491

VIA FACSIMILE
ViA CERTIFIED MAIL

July 6, 1987

Congressman John M. McHugh
2441 Raybum HOB
Washington, D.C. 20515

Dear Congressman McHugh:

! understand the Government Management, Information and Technology
Subcommittee of the House Govemment Reforrm and Oversight Committee will
hold a hearing on Tuesday, July 8, 1897, regarding performance based
orpanizations (PBOs.) | know of your personal interast in this subject, both as &
member of that Committee and as the representative of a disirict that could be
directly impacted. | speak, of course, of proposals to establish the St. Lawrence
Seaway Development Corporation (SLSDC) as a PBO.

| offer the following comments on behalf of the St. Lawrence Ssaway Pilots
Association, based in Cape Vincent, New York, and the Westemn Great Lakes
Pilots Association, which reprasent pilots on the westem and of the Great iakes.
As you know, representatives of the American Federation of Government
Employees ("“AFGE") and the General Accounting Office ("GAQ") have recently
raised serious concems abnut plans to establish the SLSDC as a PBO. We
share those concems and oppose the PBO as currently drafied.

If appropriate, | would be grateful if you would submit our comments to the
Government Management, information and Technology Subcommittes for
inclusion in the hearing record.

Summary

We oppose the PBO as cumrently drafted for several reasons. First, we agree
with the GAO that “there are no clear indications of how PBO status would
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improve the SLSDC's performance.” (The AFGE shares this concem.)

Second, we object to elements of the PBC that would dramatically reduce
Congressional oversight of the SLSDC. Third, we believe many issues cited by
the SLSDC in support of the PBO proposal could be addrassad administratively
if necassary, without legisiative changes. Fourth, we find the SLSDC's
arguments in support of the legisiation uncompaelling. Fifth, we objectto a
provision in the bill that could substantially increase the jurisdiction of the
SLSDC, something opposed by many Great Lakes interests.

The GAO Report

The GAO report, released to Congress on May 15, raises numerous issues
regarding PBO status at the SLSDC. Among the findings of the GAQ are the
foliowing:

¢ “There are no clear indications of how PBO status wouid improve SLSDC's
performance.” GAO Report at 4.

* The PBO would dramatically limit Congressional oversight of the SLSDC
and “reduce Congress’ ability to adjust program prioritias and to aliocate
resources for other purposes.” GAO Report at 3.

+ The PBO's new mandatory funding formula ‘raises an issue of precedence
in budget policy that Congress may view as a greater concem.” GAQ
Report at 3.

« Under the PBO, funding for the SLSDC would be “offsat by cuts in other
mandatory programs or increases in taxes.” GAQ Report at 17.

« The performance-based contract required by the PRQ couid require the
Secretary of Transportation “to spend a disproportionate amount of time
developing and monitoring the activities of the SLSDC.” GAO Report at 18.

In particuiar, we join the GAQ (and the AFGE) In raising concemns about the
SLSDC's failure to provide “indications of how PBO status would improve
SLSDC's performance.” Indeed, the three arguments for the PRO, which we
address in detail below, are unsupported and unconvincing. This is not a minor
failure. The SLSDC is promoting a radical change of #s existing funding and
administrative structure, but cannot identify in any meaningful way why the
change is beneficial or necessary.

The SLSDC's Three Arguments in Support of PBO Status

According to the GAQ, the SLSDC has identified three reasons why it believes
PBO status will be beneficial. The SLSDC says a PBO will provide:
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1) a more predictable and stable funding mechanism, 2) an accountable
senior management structure working under a performance contract
with clear incentives to improve efficiency and service, and 3)
increased autonomy from day-to-day DOT activities and reporting
requirements.

We find these three arguments unconvincing:

PBO Status wouid provide the SLSDC “a more predictable and stable funding

The most dramatic element in the PBO is a change in the SLSDC's annual
funding mechanism. Instead of operating under annual appropriations by the
Congrass, the SLSDC would receive its funding from “mandatory, formuta-
basead payments based in large measure on the tonnage moved through the
Seawsy,” according to the GAO. The SLSDC has argued that it needs *such
stability to better plan operations, maintenance, and capital improvements.”
GAQ Report at 12. The SLSDC said this mandatory funding formula “is 2 major
reason for pursuing PBO status.” GAO Report at 12.

Changing to a mandatory funding formula would dramatically reduce
congressional aversight of the SLSDC. According to the GAC:

Congrass’ role would be reduced in setting SLSDC’s funding Jevels and

determining how those funds should be used once the formula has been
enacted. Further, this mandatory funding would reduce Congress’ abiiity
to adjust program pricrities and to allccate resources for other purposes.

GAC Report at 3.

Neither DOT nor the SLSDC has provided any reason why the SLSDC among
all federal agencies requires a more “stable” funding sourca. While the SLSDC
faces infrastructure maintenance and improvement issues, so do many other
federal agencies. in fact, the SLSDC already enjoys the benafits of a Capital
Reserve Fund to “smooth out fluctuations in appropriations,” the GAQ said.
While the SLSDC may covet a more stable funding source, so would every
other federal agency. If the SLSDC couid make a convincing case that more
stable funding was necessary, "Congress could provide a more stable funding
stream through the annual appropriations process without making the SLSDC a
PBO." GAO Report at 12.

Finally, neither DOT nor the SLSDC has provided any reason why the SLSDC
among alil federal agencias requires less Congressional oversight. (in addition
to removing Congress from the annual funding process, the PBC wouid also



113

eliminate Congress’ role in the selection of the agency’s top official.) We
believe the SLSDC would benefit from more, not less, Congressional attention.

PBO status would result in “an accountable senior management structure
working under a perforrnance contract with clear incentives to improve efficiancy
and service.”

The SLSDC proposes that its Administrator enter into a performance-based
contract with the Secretary of Transpartation. The Administrator is eligible for a
substantiai annual bonus if the performance targets and other goals are met.
The Administrator's annual salary with bonus may not exceed the salary of the
President of the United States, the PBO says.

The GAD has identified a range of possible problems with this type of
performance based contract. it notes that agencies in Britain, using a similar
approach, have been “confronted [with] several difficult chalienges with which
[they] continue to grapple.” GAO Report at 8. In addition, GAQ raises concsms
about the “disproportionate” amount of time the Secretary of Transportation will
need to spend administering the contract. GAO Report at 18. GAO notes that
the Government Performance and Results Act of 1993, federal agencies are
aiready required to “set goals, measure performance, and raport on their
accomplishments." GAO Raport at 20.

Translating broad goals intc specific results will be difficuit at best. For
exampie, the SLSDC estimates that PBO status will resuit in "savings in excess
of haif a million dollars.” GAQ Raport at 21. However, the GAO notes, “A
definitive plan on how these cost savings will be achieved has not yet bean
developed.” GAQO Report at 21.

In short, it is unclear how the performance-based element of the PBO would
benefit the SLSDC. Even without & PBO, the SLSDC aiready has, or should
have, “an accountable senior management structure working under a
performance contract with ciear incentives to improve efficiency and service.”
PBO legislation should not be necessary to ensure accountable, goal-orientad
leadership at the SLSDC.

PBO status would incraase the SL.SDC's “autonomy from day-to-day DOT
activities and reporting requirements.”

The SLSDC believes its *personnel are being pulled into departmental initiatives
and away from the primary mission of the SLSDC.” GAO Report at 18. The
agency has been required to participate in 80 DOT committees within the last
year, according to a SLSDC official. GAO Report at 18.
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PBO status is not necessary to address this issue. If DOT believes the SLSDC
would benefit from increased autonomy and fawer reporting requirements, the
Department couid administratively permit increased autonomy and exempt the
SLSDC from certain reporting requirements. As the GAD said:

Because the DOT imposes many of the requirernents from which the
SLSDC is seeking relief, the department has the authority to grant the
SLSDC reiief without PBO status. However, department officials are
reluctant to do so.

GAQ Report at 4.

In shont, the same Department that is arguing for more freedom has authority to
grant that freedom.

Expansion of the SLSDC's Jurisdiction

We find particularly objactionable a provision in the PBO designed to expand
the SLSDC's jurisdiction on the Lakes. Many Great Lakes interests have
opposed expansion of the SLSDC's narrowly defined role. The following
provision within the PBO increases the Secrstary’'s authonty to transfer missions
o the SLSDC:

The Corporation [SLSDC] shail perform such additional duties of the
Secretary that the Secretary deems to be related to the Saint Lawrence
Seaway and as may be delegated to it by the Secretary.

Amending 33 U.S.C. 883.

This provision is s backdoor atiempt to increass the jurisdiction of the SLSDC
and shouid be opposed.

Conclusion
Thank you for your interest in this matter. We would be pleased to discuss

these and other objections at your convenience.

Sincerely,

Captaa Roger S. Paulus
President
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Mr. HORN. In addition we have the written statement of the In-
formation Industry Association, ITA, and they would like to have
been here, and we will put their statement in the record without
objection. Hearing none, those statements are in the record at this
point.

[The information referred to follows:]}



116

The Information Industry Association (l1A) appreciates the opportunity to offer
comments for the Subcommittee’s consideration as part of its oversight hearing on
proposals regarding Performance-Based Organizations (PBO’s) as defined by the
Administration’s National Performance Review (NPR). IIA and its members are
supportive of the overarching concept encompassed in the Administration’s PBO
proposal, which is to improve the performance of government agencies and cut their costs.
Additionally, we believe there is some merit to the idea of allowing agencies managerial
flexibility to help achieve these results. However, with respect to one very important
function of the government -- disseminating government information to the public -- IIA
believes that there should be ne flexibility in an agency’s legal obligation. Close inspection
of the PBO materials available from the NPR World Wide Web Site, raises questions
about the Administration’s intent with respect to dissemination obligations. We are
concerned therefore, that without clear congressional direction, agencies might try to
avoid or abuse their information dissemination responsibilities if designated as PBO’s.

Our testimony will focus on these specific concerns.

We commend the Subcommittee for holding this oversight hearing and believe that
our comments are especially relevant in light of your recent oversight hearing regarding
the Government Printing Office and Executive Branch information dissemination, as well
as your important work last year on amendments to the Freedom of Information Act.

The Information Industrv’s Interest in Government Information Access

ITA is the trade association of leading companies involved in the creation,
distribution and use of information products, services and technologies. Our 550
corporate members range from large multinationals to entrepreneurial start-ups. The
Association includes traditional and electronic publishers that provide a wide variety of
information products and services covering nearly every subject matter imaginable, as well
as interactive service providers, computer manufacturers, software developers, and
telecommunications companies. Many of IIA’s members obtain information from
government agencies and incorporate this data into products and services that are then
sold to the general public. The private sector information industry therefore plays a key
role in promoting and enhancing public access to public information.

1A member companies help serve the needs of a broad segment of society that
obtains information from sources other than government itself, whether for reasons of
convenience, privacy, or efficiency. Thus, when discussing increased access to public
records, it is important to remember that users of private sector information products and
services are also part of the public. To ensure that this significant segment of government
information users continues to have access to the information products and services on
which they rely, I1A believes it necessary for government to adopt policies which will
encourage a diversity of sources for data generated by public institutions. As a result, I1A
has long supported a set of sound information policy guidelines that encourage
government to provide unfettered access to its information. Many of these principles are
now codified in Title 44 as a result of the Paperwork Reduction Act of 1995 (PRA).
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As stated in IIA testimony before the Subcommittee earlier this year, PRA brought
to closure nearly ten years of effort to fashion a set of sound information policies to
govern federal executive agency dissemination of government information.
Representatives of the information industry, the library community, and consumer groups,
together with executive and legislative branch officials, all participated in the process of
crafting the dissemination principles contained in PRA and supported its adoption.
Because it was instrumental in the adoptions of PRA, the Subcommittee is aware that in
many respects, PRA is a landmark statute, establishing rules for federal officials to follow
as they proceed toward an era where the provision of government information will be
greatly affected by the advent of new technologies and new demands by the public.

However, as [1A also expressed to the Subcommittee during the May 8 hearing,
we are very concerned that despite all the effort and time involved in crafting this statute,
its spirit and mandates are being ignored. IIA can report that the Office of Information
and Regulatory Affairs {(“OIRA”) has failed to fulfill its duty to provide clear direction to
agencies about their obligations and responsibilities under the law. This has led to
numerous major and minor violations of both the intent and the clear language now
contained in Title 44 of the U S. Code. If the trend continues, government activities will
threaten a number of private sector information providers and their customers will
decrease, rather than increase, the amount of information available to the American public.

Therefore, as the Subcommittee considers proposals which give agencies more
autonomy and flexibility with respect to statutory obligations, such as the Administration’s
PBO proposal, it is critical to ensure that there is no erosion in agency nformation
obligations under the PRA dissemination rules.

Specific Concerns

In studying the details of the PBO proposal, as outlined on the NPR Web site, IIA
discovered two troubling pieces of information which raise concerns about the
Administration’s intent with regard to agency information dissemination obligations.

First, within the Performance-Based Organization Web page there are several
sections. One of those sections is entitled “Flexibilities.” Under the Flexibilities section,
there is an ambiguous reference, with no further details, entitled “Paperwork Reduction
Flexibilities.” We have attached for the Subcommittee’s review a printed copy of the
reference. We urge the Subcommittee to have the Administration explain further what it
envisions in using this terminology Ifit is the intent of the Administration to allow PBO’s
to exempt themselves from current dissemination responsibilities, [IA would urge
Congress to state clearly that agencies are not exempt from such responsibilities

1IA’s concern is heightened in light of the fact that OMB -- which as mentioned
above, has been lacking in its enforcement of the PRA dissemination principles -- is one of

(P
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the three organizations (along with the NPR and the Office of Personnel Management)
anointed by the Administration to help agencies mastermind how they can become PBO’s.

The second reference in unambiguous and gives IIA significant concern. Ina
document entitled “The Blair House Papers”, which were forwarded by President Clinton
and Vice President Gore in January of this year, there is a list of the Administration’s
potential PBO candidates. One of the candidates listed is the Department of Commerce’s
National Technical Information Service (NTIS). As the Subcommittee is aware, NTIS is
engaged in information dissemination activities that are in direct violation of PRA. While
we have thoroughly documented our concerns regarding NTIS in our submission for the
Subcommittee’s May 8 hearing on executive branch dissemination activities, it is
worthwhile to reiterate our overarching concern regarding NTIS' philosophy and
operations with regard to their information dissemination responsibilities. It is relevant to
focus on NTIS because its philosophy goes to the core of the type of behavior Congress
should help ensure does not infuse PBO’s.

National Technical Information Service (NTIS)

In general. NTIS, which is required to be self-sustaining, has adopted the
philosophy that the business of government is to be in business. The fact that it must be
self-sustaining has driven this philosophy at NTIS and its attendant actions. NTIS has
undertaken actions that seem to go far beyond its mandate to operate on a self-sustaining
basis. Not oaly do some NTIS policies stretch the boundaries of its legislative authority,
in some instances NTIS is acting in direct opposition to information dissemination policies
contained in PRA -- such as duplicating private sector products already available in the
market. As such, these actions threaten to impair public access to government
information.

NTIS was created and exists today strictly to collect and disseminate scientific,
technical and engineering information ("STEI") which 1s generated by various federal
government agencies. In effect, NTIS acts as a central repesitory for such information,
which is originally collected by the agencies using taxpayer dollars in order to fulfili the
essential dissemination responsibilities which are a part of those agencies” missions.

The governing statue that provided NTIS with this special role for STEI is the
American Technology Preeminence Act (*ATPA™ P.L. 102-245). By mandating that all
federal agencies transfer to NTIS all STEI that results from federally funded research and
development ATPA sought to increase American participation in technology development.

The mandate for transfer of STEI was intended to allow NTIS to become an
efficient service to provide information to the American people to aid the drive for
increased American competitiveness. However, NTIS® profit-making approach to its
operations, aggravated by its monopoly position, threatens to reduce access and thwart
the very goal it was designed to accomplish. Rather than fulfilling the crucial role of
granting wider access to scientific, technical and engineering information, NTIS has
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undertaken steps that serve in some instances to forestall broad dissemination of this
material and in others unnecessarily duplicate the dissemination efforts both of the private
sector and other governmental bodies.

In a business-like effort to expand its inventory to make it more attractive to
potential users, NTIS has adopted a very broad, 1954 Comptroller General’s Opinion
definition of “technical information.” This broad definition creates a situation whereby the
originating agencies are transferring whole classes of information to NTIS for
dissemination and in some cases then refusing to provide it directly to users.

PRACTICES

Below, we have listed some of the practices of NTIS which are in conflict with
PRA requirements. We have done so to reinforce the negative consequences that could
occur in granting general flexibility to PBO’s with respect to PRA requirements.

Exclusive Arrangements: The purpose for restricting agencies from entering into
exclusive information dissemination activities is to ensure that no agency, private company
or other non-governmental entity can establish monopoly control over public information.
Public information should be available to all.

Nonetheless, in an effort to promote its joint venture opportunities, NTIS has
suggested in at least two publications that an exclusive arrangement for information
dissemination might be made. In its two-year business plan produced in 1992, NTIS
stated: “[T]he joint venture program enables NTIS to enter into exclusive non-
competitive partnerships with private sector organizations to invest resources and share
benefits.” In its 1993 joint venture guidelines, NTIS wrote: “[Clompanies making
investments to enhance NTIS information products and services may also need exclusivity
to warrant their level of investment and to ensure that they can capture some benefit from
their investments.”

Restrictions on Redissemination: If an agency can disclose government information,
then an agency should disclose it. To ensure the free flow of information afforded by the
First Amendment, governmental authorities should not restrict or regulate the use, resale
or redissemination of public information. Unless the government can justify restricted
access to its information under tightly controlled procedures to protect national security,
no legitimate governmental purpose can be served by limiting the use of government
information.

Copyright statutes are a means for originators of information to assure a fair return
for their creative endeavors and to protect against misuse of their information through
restrictions granted to the owner of the information. However, in the United States,
Section 105 of the 1976 Copyright Act expressly prohibits, with very limited exceptions,
federal government assertion of copyright in its works. This prohibition exists both to
prevent a surreptitious means by which government might seek to control information
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about itself and to protect the First Amendment guarantees of freedom of speech and
press.

Yet, despite the long-standing acceptance of Section 105 of the Copyright Act and
the restatement of this principle in PRA, NTIS continues to enforce copyright-like
controls over the information it has available. In 1995, NTIS offered to provide the
bibliographic database which it creates and maintains to Depository Libraries at no cost.
Acting like a profit-making business rather than a governmental agency, NTIS issued
regulations which placed copyright-like, downstream use restrictions on the information.
The regulation stated: “[I}mproper disclosure of this valuable information could seriously
erode NTIS’ ability to operate on a self-sustaining basis... [[Jmproper dissemination of the
list of products could significantly reduce the rental value of NTIS’s bibliographic
database as an income producing asset.”

Another more permanent and long-term example of NTIS’ prohibitive
dissemination practices is shown through the evolution of its contracting agreements over
the past 25 years. Throughout the 1970’s and most of the '80’s, NTIS’ database user
contracts consisted of approximately seven pages of text and several schedules. Today, in
contrast, NTIS employs a private sector, copyright-like license agreement which consists
of 18 pages of text and was adopted -- according to one of I1A’s member companies --
from perhaps the single most restrictive database copyright license agreement utilized
anywhere in the world,

Rovalties: Governmental imposition of royalty fees for resale or redissemination of
publicly available information represents another copynght-like control over data and as
such violates the PRA. Again, the Copyright Act’s limitations on the government’s ability
to copyright public information confirms the premise that any person who has acquired the
information may use it, resell or redisseminate it without paying any additional fees or
royalties to the government.

The bibliographic databases mentioned in the example above are the NTIS
products most often used by the information industry in its information products. Again,
these databases are created from information that agencies are mandated to give to NTIS
under the ATPA -- information that is created at taxpayer expense. Yet, anyone in the
public wishing to use the agency information must enter into a licensing agreement with
NTIS that requires a payment of a flat fee and payment of an additional royalty fee based
on the amount and frequency of use of the information.

Over the years, the royalty rate and other downstream use restrictions in NTIS’
licensing agreements have steadily increased -- so much so that in some instances
information companies are contemplating abandoning redissemination of the information.
Thus the goal of increasing American participation in technological developments has the
potential to be seriously undermined, as NTIS policies force private sector participants to
reduce either the number or scope of their products and services. This is a prime example
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of how bad information dissemination practices defeat the primary objective of
government to inform its citizens through broad dissemination of information.

User Fees in Excess of Cost of Dissemination: A practice that some agencies employ
that looks suspiciously like the controls granted exclusively to non-government owners of
copyrighted materials is the imposition of a fee that 1s based on perceived market value
rather than the cost of dissemination. Copyright owners operate in a competitive
marketplace, and their investment in creative and innovative materials can continue only if
they receive fair compensacion for their goods and services. However, government must
and should act differently in a free and open soctety. To encourage the widest possible
dissemination of public information, agencies should make their information available at
the cost of dissemination -- that is the cost of making a copy available in any existing
format requested by the user. The Freedom of Information Act (FOIA}, for example,
limits agencies to recovering only the “direct costs” of searching, duplicating, and
reviewing records found to be responsive to a request.

Based on the notion that its mission is to disseminate information, and that it is to
be self-sustaining, NTIS argues that @/ of its costs should be included in the cost of
dissemination and thereby charges high fees for obtaining information. Moreover it
appears to add more costs on high-volume, popular information In some instances the
user has no lower-cost option for obtaining the information because the originating agency
belteves it 1s fulfilling its dissemination obligations through NTIS.

While the previous comments have been restricted to problems relating to
information dissemination activities, it 1s also important to note here concerns relating to
the fact that NTIS is a fee-funded agency.

Normally when an agency collects fees for services it provides, the revenues go
into the U.S. Treasury. If an agency wants to establish a dissemination activity, it must
justify it to Congress, which in turn will appropriate the funding only after it deems the
agency request necessary and justified. This process provides an opportunity for Congress
and the public to examine the proposal as it relates to the agency’s mission as well as its
relation to other dissemination activities in the public and private sectors. However,
Congress yields some of its important oversight role and reduces the agency’s public
accountability when it authorizes fee-funded dissemination operations.

When an agency is funded directly from collected fees -- as in the case of NTIS --
it has an incentive to generate fees even if it means disregarding long established and
widely supported information dissemination policies. One example of NTIS’ disregard of
dissemination policies has the potential to roll back a very important method of obtaining
information -- FOIA requests. NTIS is marketing itself to agencies as a new means for
fulfilling FOIA requests. Because it is fee-funded, NTIS is not obligated to return fees in
excess of cost of dissemination to the Treasury. Thus, NTIS can charge much higher fees
for fulfilling the request and keep all of the revenue generated.
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Because FOIA requests are viewed as a burdensome process by some agencies,
many are all too glad to turn over such responsibilities to NTIS, in effect making NTIS the
de facto FOIA disseminator. This practice is contradictory both to FOIA and to PRA, and
it has the potential to create a bureaucratic nightmare as a potential requester of
information is sent by the agency to NTIS for the information only to find the cost at
NTIS is prohibitively high. This “FOIA-for-profit” process is antithetical to the purpose
and promise of FOIA and will ultimately lead to less public access to government
information.

Other PBO Models

There are examples of at least two executive branch agencies that are fee-funded
that have incorporated sound policies into their information dissemination practices.
Specifically, two agencies that have characteristics similar to those outlined for a PBO are
the Patent and Trademark Office (PTO}) and the Securities and Exchange Commission
{SEC). These two agencies, which collect and disseminate information that is of
significant importance to our economy, have worked very closely with Congress, users --
including the private sector -- and public interest groups when initiating new information
products or services in the market to ensure that those products and services not violate
the letter or the spirit of PRA.

Although IIA and its member companies have not always agreed with every
specific action taken by these two agencies, they have generally acted very responsibly. It
is because Congress took very careful steps to craft the statutory authority for these
agencies in a manner that stressed the importance of their information dissemination
obligations that they have acted responsibly. Furthermore, Congress has maintained
vigilant oversight of SEC and PTO by continuing to have a hand in the amount of
appropriations provided the agencies..

For example, Congress is currently considering, and the House has already
approved, legislation which would turn PTO into a government corporation. Recognizing
the important role that patent information plays in the economy and society, the legislation
lists as one of the new corporation’s responsibilities information dissemination. The
House Judiciary Committee also included in its report (House Report 105-39) language
which recognizes the important role that information companies have played in
disseminating patent information to the public and directs PTO, in accordance with its
responsibilities under PRA, to ensure that it does not take steps that would “undercut the
value” of the private sector products and services now sold.

The SEC has been moving rapidly to electronic collection and delivery of securities
information. However, unlike NTIS which sees its information as a commodity, the SEC
has initiated a careful process to solicit the views of Congress and users before developing
any new information dissemination products or services.
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Some have explained that the difference between a PBO and a government
corporation is simply semantics. However, according to the NPR Web site, it is not a
matter of semantics. The NPR Web site explains that government corporations must be
self-sustaining whereas PBO’s do not. They Web site goes on to explain that it is a much
more difficult process to move a government corporation forward because they typicaily
need legislative approval. The site seems almost to suggest that agencies should attempt
to attain PBO status instead of government corporation status because there will be less
congressional intervention in converting to a PBO. This is an important distinction the
Administration has drawn and I1A believes it suggests that there should be legislative
oversight of all agencies whether they are seeking PBO or government corporation status.

Conclusion

TIA appreciates this opportunity to provide the Subcommittee with our views on
Performance-Based Organizations. While we cannot argue with the concept of giving
government agencies more flexibility so that they can operate more efficiently and
effectively, we do believe that Congress should move cautiously especially where
government information is concerned. Moreover, Congress should continue to provide
stringent oversight of the conversion process to ensure that agencies are not given latitude
to abandon important societal obligations such as disseminating government information
to the public. We commend the Snbcommittee for holding this hearing and urge you to
continue your oversight.
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come back often

Page updated on 6/17/97

Weicome to our Performance-Based Organizations (PBOs) web page. You will find the initial collection
of documents refated to PBOs. This collection will expand as our experience grows.

The concept of PBOs was launched in Vice President Gore's speech at the National Press Club on March
4, 1996. In that speech, he spoke of ways agencies could deal with the reality of "Governing in a
Balanced Budget World." The first of six basic concepts was PBOs

On January 11, 1997, at the Blair House retreat, the President and the Cabinet discussed second-term
priotities, including PBOs. (See Blair House Papers, January 1997.)
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0 "A Guide to Best Practices for Performance-Based Service Contracting," January 1996 --
booklet
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Mr. HORN. And gentlemen, I think you know the routine here.
If you would, please stand. Raise your right hand.

[Witnesses sworn.]

Mr. HorN. All four witnesses have affirmed that, and we will
begin with Maj. Gen. Richard E. Beale, Jr., U.S. Army, Retired,
who is Director of the Defense Commissary Agency. Major General
Beale.

STATEMENTS OF MAJ. GEN. (RET.) RICHARD E. BEALE, JR., DI-
RECTOR, DEFENSE COMMISSARY AGENCY; EDWARD
KAZENSKE, DEPUTY ASSISTANT COMMISSIONER FOR PAT-
ENTS, PATENT AND TRADEMARK OFFICE; DAVID SANDERS,
DEPUTY ADMINISTRATOR, ST. LAWRENCE SEAWAY DEVEL-
OPMENT CORPORATION; AND CRAIG BOLICK, PRESIDENT
OF LOCAL 1968, AMERICAN FEDERATION OF GOVERNMENT
EMPLOYEES

General BEALE. Thank you, Mr. Chairman.

Mr. Chairman, members of the committee, it’s my pleasure to be
here today.

Mr. HorN. Do you want to get that microphone a little closer.

General BEALE. Yes, sir.

Mr. Chairman, members of the committee, it’s my pleasure to be
with you today. With your permission I've submitted a statement
for the record, which tells you of our hopes for DeCA, Defense Com-
missary Agency, as a performance-based organization. However, as
a bit of a deviation, and perhaps to place the entire issue of DeCA
as a PBO into a bit better perspective, I believe it might be useful
to provide a little bit of background about the commissary as op-
posed to a shorter version of what I have in my written statement.

In short, commissaries are the grocery store for America’s Armed
Forces. They're located on 308 military installations around the
world. The commissary was designed as a supplement to service
members paid by selling food and household goods at cost. The
commissary is paid for by both the taxpayer and the service mem-
ber. DeCA receives about 75 percent of its operating costs through
appropriation while the patron pays the other 25 percent.

The patron pays for all commissary store construction, renova-
tion, equipment, and supplies necessary to operate these stores.
Appropriated funds primarily cover labor, overseas transportation,
ar:id dare used to reimburse other DOD activities for services pro-
vided.

Approximately 43 percent of the cost of operating the entire sys-
tem is required to fund our overseas stores, which only generate
about 22 percent of our sales. In fact, the primary difference be-
tween commissaries and commercial supermarkets is that com-
missaries must be located where the troops are, not in the most

rofitable locations. Thus it is not surprising that 80 percent of our
55.5 billion in annual sales occur in only 131, or 42 percent, of our
stores. Selling groceries at cost has provided the savings—or pro-
vided a savings of approximately 29 percent on average of—from
the service members’ food bill. Thus, the taxpayer uses the com-
missary to place money in service members’ pockets.

I would like to challenge a few myths that have existed for some
time regarding commissaries. First, some would say that the com-
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missary is too costly and cannot be supported with a declining de-
fense budget. In fact, every study we've ever conducted indicates
that it would cost the taxpayer more to increase pay and send the
troops downtown than it does to underwrite the stores.

Second, DeCA is suggested of having an unfair advantage which
adversely affects the private sector. In fact, DeCA’s total worldwide
sales represent less than 2 percent of the total grocery sales in the
United States to date.

Third, many say that the private sector would be more efficient
than DeCA. In fact, DeCA has exceeded all expectations. Before
DeCA was created, the congressionally sponsored Jones Commis-
sion anticipated a $90-million reduction in operating costs over the
first 4 years as a result of merging the four separate commissary
systems of the armed services into a single defense agency. In fact,
DeCA has actually saved $478 million in our first 6 years.

Finally, some would claim that a supermarket chain could oper-
ate DeCA’s commissaries cheaper. In fact, somebody is going to
have to fund the supermarket’s cost of operation, its profits, as well
as the Government’s cost of contracting for such services. Without
a substantial subsidy, a supermarket chain would close at least 177
of the 308 stores as not being profitable enough to operate, thereby
denying the compensation the commissary provides to a large seg-
ment of America’s fighting force. While there may be a more cost-
effective way to compensate the troops than providing groceries at
cost, it’s not yet been found.

Change is not a new concept for DeCA. In fact, we’ve almost been
in a constant state of change in order to generate the savings I
mentioned earlier since the four separate systems were merged in
1991. DeCA is ready to accept the new challenges and opportuni-
ties offered by the concept or performance-based organizations to
make the commissary work better for service members while cost-
ing the taxpayer less.

. Mr. Chairman, I'll be happy to answer any questions you may
ave.

Mr. HorN. We thank you very much.

[The prepared statement of General Beale follows:]
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Mr. Chairman and Members of the Committee, it is my pleasure
to appear before you in my capacity as Director for Transition of the Defense
Commissary Agency (DeCA).

As you know, DeCA was nominated as the Department of Defense
candidate to be a Performance Based Organization (PBO). We were anxious
to accept that mantle and pleased with the level of confidence the Department
showed in DeCA in making that nomination. We were even more pleased
when the Vice President formally designated DeCA as the Government's first
transitional PBO on October 1, 1996. I appear before you today, confident
that DeCA will succeed in this new role, thus safeguarding the commissary's
important contribution to the total compensation package for the soldiers,
sailors, airmen and Marines.

As a PBO, DeCA will be a discrete activity of the Department of
Defense that commits to clear management objectives, measurable goals,
customer service standards, and specific targets for improved performance.
DeCA does not seek Government Corporation status. DeCA will remain
under the policy guidance and direction of the Secretary of Defense. It will
still be subject to government-wide regulations, rules, policies, and
procedures, unless specific waivers are granted. With greater managerial
flexibilities in personnel and procurement, DeCA will be able to improve
organizational performance. As the PBO name implies, DeCA's agreement
with the Secretary makes it accountable for meeting its performance goals.
Finally, DeCA will be submitting an annual report to the Secretary and the
Congress, which will include, at a minimum, an assessment of the
organization’s progress in achieving its goals, the results of an independent
financial audit, compliance with various statutory reporting requirements, as
well as other information on DeCA's operations and recommendations for

further enhancements which may be required as we move down the PBO
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path. What it takes is everyone's willingness to break out of the "Government
as is" mold.

Becoming a full-fledged PBO will be a detailed and involved process,
but we are on our way! I view our PBO process in essentially four steps.

The first was to obtain relief from regulatory requirements that hamper
DeCA's ability to adopt the best commercial practices. Second, was to
identify required changes in the law and draft our legislative proposal, which
if enacted by this body will make DeCA a full-fledged PBO. Third, is a
complete review of our business practices. The fourth stage will be the
implementation of the changes to current law and the findings in our business
review.

Where are we at present? We've received some waivers, but are
coﬁstantly looking for new opportunities to enhance DeCA's performance.
Our legislative package has been submitted for your consideration. Qur
review of business processes to determine how we can improve and
streamline each process is underway. The intent of this review is to move us
from operating within the traditional government framework toward a more
flexible business framework.

We are already beginning to receive benefits from the administrative
waivers designed to further streamline our acquisition program. The Agency
has been provided more flexibility by the Office of Secretary of Defense to
deviate from acquisition regulatory requirements not dictated by statute which
will result in both manpower and dollar savings. This gives DeCA authority
to waive acquisition rules such as the limitations imposed on the term of basic
ordering agreements DeCA uses to procure resale items. We also expect to
generate additional savings as well as reduce the acquisition time line based
upon our recent implementation of a waiver from the requirement to purchase

commissary specific equipment through the Defense Logistics Agency.
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Another waiver received exempts DeCA Information Technology
procurements from the Department's Major Automation Information Systems
Review Council (MAISRC) review process.

We have also capitalized on existing authority to enhance the
commissary benefit. Three of these efforts are notable. The first is our
adoption of the commercial grocery industry practice of entering into business
agreements with manufacturers. Never before have sales been so important
to the commissary. Most manufacturers budget funds to grow their market
share. By focusing on sales, DeCA provides manufacturers the ability to
grow their business. The manufacturers in turn, use these market
development funds to provide a bonus if specific product sales performance
goals are met. Industry partners have already begun to negotiate these
agreements because they realize the potential for increased sales and market
growth.

The second is the partnership we are forming with commercial banks to
provide full banking service to DeCA's patrons inside our commissaries. We
recently entered into arrangements with Nations Bank and the Fort Hood
National Bank to open what are commonty referred to as "supermarket
banks" at Charleston Air Force Base, South Carolina, Fort Hood, Texas and
Bolling Air Force Base in the District of Columbia. I am proud to announce
that our first bank opened at Charleston on the first of this month. In-store
banks will not only benefit DeCA's patrons, but promise to reduce DeCA's
costs for financial management.

Working with the Office of Personnel Management, the third effort
uses the latest technology to create a "paperless” process to recruit and hire
cashiers. This process has reduced our fill time from approximately 120 days
to 8. I believe these three examples sum up the very essence of PBO--

Operating Government like a business where it makes sense, will work better,
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and cost less. How successful PBOs will be is directly proportional to how
willing we are to loosen the reins of traditional Government control and slay
those "sacred cows.”

Further flexibilities we would look to the Congress for include the
personnel and acquisition areas of DeCA's operations. The personnel
flexibilities will operate as if they were demonstration projects under the
authority already granted to the Office of Personnel Management.

We are hopeful that any legislation enacted would grant relief from
personnel ceilings and authorize flexibility in performance management,
classification and pay, and staffing. Personnel flexibilities would establish a
performance management system which maintains individual accountability
by establishing retention standards for employees that are expressed in terms
of individual performance. They would also strengthen the Agency's
effectiveness by establishing goals and objectives for individual, group,
and/or organizational performance. We expect to achieve additional »
personnel efficiency by establishing such relatively complex systems as broad
pay banding which would encompass employees from two or three current
pay grades, to simpler approaches such as exempting the Agency from the
120-day limit on detailing employees to other jobs, giving us the flexibility
required as we realign our work force and re-engineer our work processes.

Further flexibility would be granted in the acquisition area by
expanding upon the provisions of the Federal Acquisition Streamlining and
Clinger-Cohen Acts. A significant enhancement in our legislative proposal
would provide the ability to collect overpayments, earned discounts, or other
obligations, while paying for the service by using a portion of the funds
collected by the contractor. Using this "contingent fee"” approachis a

significant deviation from the Government standard of paying for a service
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whether or not the Government gets anything. Adopting standard business
practices like these makes good business sense for DeCA.

I believe that becoming a Performance Based Organization will provide
further opportunities for reducing the commissary system's dependence on
appropriated funds. I believe becoming a Performance Based Organization
will enhance DeCA to maintain a high level of customer satisfaction. I
believe becoming a Performance Based Organization will afford DeCA
greater operational flexibility and increased opportunities for cost efficiencies
while holding the Agency accountable for its performance. Tam convinced
that becoming a full PBO is the best way to maximize the commissary benefit
for the soldiers, sailors, airmen and Marines who so justly deserve it. In
conclusion, PBO for DeCA makes good business sense!

I will be happy to answer any questions you may have.
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Mr. HORN. We're going to have all the four witnesses, and then
we’ll throw it open to questions.

Edward Kazenske. Is it pronounced Kazenske?

Mr. KaZENSKE. Kazenske, Mr. Chairman.

Mr. HORN. Kazenske. Deputy Assistant Commissioner for Pat-
ents, Patent and Trademark Office, part of the Department of Com-
merce. Mr. Kazenske.

Mr. KazeENSKE. Thank you, Mr. Chairman. It’s a pleasure to be
here today to discuss with you the performance-based organization
concept, and particularly how it relates to the U.S. Patent and
Trademark Office. With the permission of the chairman, I will sub-
mit my full statement in the record.

q Ml:i HORN. Automatically all statements go in once you're intro-
uced.

Mr. KazeENSKE. Thank you, Mr. Chairman.

As you heard earlier by Mr. Koskinen, he pointed out some of the
unique characteristics of a performance-based organization: One,
where policy and regulation would be separated from servicing and
programming; two, where that organization will be led by a chief
operation officer; and three, where that organization has specific
goals for measuring productivity and customer satisfaction. I would
like to spend a few minutes on how the PTO is unique in fulfilling
those goals that were set by the Vice President, and one of the rea-
sons why the PTO was one of the first choices for a PBO in a series
of choices by the Vice President.

The Office today is led by an individual who is an Assistant Sec-
retary of Commerce and a Commissioner, wearing dual hats. In one
of those roles, he is exercising authority on the policy side. And all
of us are well aware of many of the intellectual property issues
that are now being addressed around the world in multiple forums.
And as another part of that role, he is operating a business. This
is a business that today has a budget of approximately—we collect
fees of about $750 million. We issue over 105,000 patents every
year and 90,000 trademarks. To just give you an example, in any
single day, the PTO receives 57,000 pieces of mail.

With that as a background, in 1982, the Office was substantially
paid for by taxpayer and appropriated funds. Less than 20 percent
of our operating expenses at that time were from user fees. And in
1982, a significant change happened through legislation with this
Congress in changing our fee structure. There was a dramatic fee
increase to our customers at that point, which made the organiza-
tion move toward a totally fee-funded agency. In the early 1990’s,
with the Omnibus Budget Reconciliation Act, we became 100 per-
cent fee-funded as an organization—under that act. And today, we
are projecting that we will receive over 500,000 patent and trade-
mark applications next year.

Understanding that, structure has a lot to do with how we would
fulfill that role in operating as a PBO. One, by ensuring that those
day-to-day operations are under the coordination of a chief execu-
tive officer, with the magnitude of the business that the office is
doing and two, under that concept, there would be an Under Sec-
retary of Commerce for Intellectual Property whose duties would be
specific to the policymakers dealing with intellectual property, par-
ticularly as it applies to the administration and the significant
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goals of Congress and the administration on intellectual property
issues.

In May, the House passed H.R. 400. Title 1 of that bill made the
PTO a wholly owned Government corporation subject to the policy
direction of the Secretary of Commerce. In that bill there was a di-
rector to run the operations of the Patent and Trademark Office,
and Under Secretary of Commerce for Intellectual Property for pol-
icy matters.

That bill, H.R. 400, reflects very closely the administration’s posi-
tion in a PBO concept and how a PBO would operate. There are,
however, what the administration believes, improvements that
could be made to that bill. Particularly, the authority of granting
patents and registering trademarks should be retained by the
Under Secretary since it’s a sovereign function of the Federal Gov-
ernment.

On the Senate side, we have a bill S. 507. It has cleared the Sen-
ate Judiciary Committee. It has significant differences between the
administration’s view on a PBO, however many of those differences
are being addressed before that bill would come to the Senate floor,
For one thing, the head of the wholly owned Government corpora-
tion in the Senate version would retain both responsibilities of op-
erations and policy without separating those functions. The Under
Secretary portion would be removed and the organization would
only have direct policy oversight from the Department of Com-
merce.

I would say that the administration is working closely with the
Senate side at this time. We believe that the administration advo-
cates an organization that would retain the flexibilities of title 5
with certain flexibilities on classification, job evaluations, awards,
and staffing goals. We believe that these flexibilities would be suffi-
cient to address the PTO as an effective performance-based organi-
zation.

In summary, Mr. Chairman, the merger of the administration’s
position with that contained in H.R. 400 and S. 507 in the manner
we've recommended and you've heard earlier from Mr. Koskinen
will create an effective, cost-efficient, and high-quality patent and
trademark system, while at the same time ensuring that intellec-
tual property is considered at the highest levels of policy.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions.

Mr. HorN. Well, thank you very much. It’s very helpful.

[The prepared statement of Mr. Kazenske follows:]
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July 8, 1997

Mr, Chairman and members of the Commitiee:
Thank you for providing me with the opportunity today to discuss with you the concept of
performance based organizations and, in particular, how that concept applies to plans for

conversion of the United States Patent and Trademark Office.

In 1995, Vice President Gore, as part of the Administration’s efforts to reinvent the Federal
Government, introduced the concept of the Performance Based Organization to the American
public. The Performance Based Organization, or PBO, has the following characteristics:

. Separation of policy-making and regulatory functions from service delivery ot
program functions. The PBO focuses on programmatic operations.

. Performance contracts, established between the PBO chief operating officer and the
Secretary of the larger organization in which the PBO resides, which is used to determine
performance bonuses for the chief operating officer and may also be used as a basis for
termination. The PBO chief operating officer is hired on a competitive basis and serves a
five-year fixed term.

. Clear goals for measuring progress, productivity and customer satisfaction.

. Flexibilities in connection with personnel management and procurement.
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The concept of performance-based organizations in the Federal ‘government is based on similar
initiatives undertaken in other countries, most notably the United Kingdom. The British have
found that such specially designated organizations result in improved performance and reduction

in administrative costs.

On September 14, 1995, Vice President Gore announced that the PTO would be among the first
of a series of agencies to be transformed into a performance-driven, customer-oriented
organization. Why was the PTO selected as one of the first PBOs? The answer lies in PTO

historical practices and activities, and its vision for the 21st century.

In the late 1970s, the PTO was, quite frankly, in trouble. The amount of time taken to examine a
patent or a trademark was on the rise. The quality of PTO products and services, most notably its

patents, was declining. One news article called the PTO a “national disgrace.”

A tumn-around came in 1982 with the enactment of legislation which dramatically increased PTO
fees, gave the PTO access to fees from incoming work and outgoing products and services, and
paved the way for eventual financial self-sufficiency. More important to the PTO than financial
solvency were the conditions for the increase in revenues. In return for higher fees from
customets, the PTO would have to provide better service and products. As a result of this
compact with the customer, four performance goals were established which have guided the PTO

throughout the 1980s and early 1990s:
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. to reduce the time required to examine and issue a patent to 18 months (achieved
in 1989);
. to reduce the time required to issue a trademark first action notice to three months

and to register a trademark by 13 months (achieved in 1985);
. to automate the operatious of the PTO by the 1990s (on-going); and
. to strengthen the world-wide protection of inteliectual property (on-going).
In order to measure achievement of these goals, the PTO set in place a system of performance

measurement, principally output-oriented, that eventuaily grew to over 250 measures.

From 1982 through 1988, the PTO witnessed dramatic growths in its workload, in the number of
employees, principaily patent examiners and trademark attorneys needed to examine
applications, and in revenues that depended not only on incoming work but increasingly
depended on outputs. Today the PTO is totally funded by fees. Our 1998 budget projects nearly
$750 million in eamed revenue with the very real possibility of $1 billion of revenue in the first
years of the 21st century. We also expect to receive over 550,000 patent and trademark

applications in 1998. The PTO has become a significant Federal operation.

The dramatic growth in workload, in revenue, and in employment has spurred the PTO to look to
the future. The PTO established for itself a 215t century vision of a world-class organization that
would lead us to challenge and refine the practices, policies, and procedures that worked so well
in the 1980°s and early 1990s. We are changing and will continue to change in the future:

. Our resource management vision encompasses delegated responsibility,

empowerment and accountability; is reliant upon automated systems for management
information; and promotes business-like operations and mentality;
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. Our planning tradition rests on the 1979 zero-based analysis and on the 1982
Automation Master Plan, and is now concentrated on strategic and operational planning.

. We have an historic bias towards performance measures: our budget requests have
long been based on output and timeliness while our employee performance awards are based
upon production.

. We supported and embraced the Government Performance and Results Act having
been designated as a GPRA pilot in 1994, 1995, and 1996, and having sought GPRA
management waivers in 1995,

. A PTO unit was designated as a Total Quality Management (TQM) model.

. A Trademark work-at-home pilot is currently underway and operates as a National
Performance Review Reinvention Lab,

. Business Process Reengineering concepts and practices were adopted for our patent,
trademark, human resources, planning, budget and evaluation, and procurement functions.

. We have implemented unique human resource management innovations including
leadership competencies for senior staff, PTO University to prepare our technical and
administrative employees for the PTO of the future; an award-winning strategic diversity
plan; cooperative agreements with the Hispanic Association of Colleges and Universities and
with the Lakota Nation; and functioning partnership councils with representatives of our
three unions.

. The PTO has also expanded and formalized its relationships with its very important
customers through customer focus sessions, annual surveys, public hearings, and the setting
of customer service standards,

All of these activities and achievements made the PTO a perfect choice for a PBO.

As you heard from Mr. Koskinen earlier, the structure for performance-based organizations

envisioned by the Administration would ensure that the day-to-day functions of such

“These comments relating to S. 507 and H.R. 400 are addressed solely to Title I of those

two bills; the Administration continues to seek changes to other titles, which are unrelated to the
organizational structure of the Patent and Trademark Office.

4
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organizations are under the direction of an individual with proven business management
experience. That person would serve for a fixed term of five years with the possibility of
renewal. Applying this concept to the United States Patent and Trademark Organization
(USPTO) would ensure that the USPTO has the stability and qualified leadership needed in
today’s world to perform its functions -- examination of patent and trademark applications and
dissemination of information in the most efficient and cost effective way. The Chief Operating
Officer (COO) of the USPTO would be held accountable for the performance of the Organization
by the Secretary of Commerce, who would appoint the COO. The COO would enter into an
annual performance agreement with the Secretary that would include agreed upon, measurable
performance goals. The Secretary would use those goals to evaluate the COO’s performance
and, based on that evaluation, would decide whether to award a performance bonus and how
much the bonus should be. To ensure that the COO would have the flexibilities necessary to
meet the agreed upon performance goals, the Administration’s concept of performance based
organizations provides for flexibilities in connection with personnel administration and with
procurement. These flexibilities would allow practices that differ from those of the Government
as a whole, while still providing an overall framework that ensures the integrity of the process

and the accountability of the organization.

Under the Administration’s concept of performance based organizations, intellectual property
policy matters would be dealt with by an Under Secretary of Commerce, appointed by the
President, with the advice and consent of the Senate. Having a Presidentially appointed policy

official responsible for intellectual property policy will ensure that the overall plans and
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programs of the Administration are taken into account when policy questions are being
considered and, at the same time, that intellectual property is considered at the highest levels of

govemnment when plans and programs in other areas are being developed.

The United States Patent and Trademark Organization (the Organization) that would be created
by S. 507 would differ from the Administration’s vision in several important ways. The
Administration is continuing to work with the Senate Judiciary Committee in an effort to resolve

some of these differences before the bill is considered on the Senate floor.

S. 507 would create the Organization as a wholly owned government corporation (in accordance
with 31 U. $.C. § 9101 et seq.) separate from the Department of Commerce, but subject to the
policy direction of the Secretary of Commerce. Under the bill, the Director of the Organization.
who would be appointed by the President, would be responsible both for the daily operations of
the Organization and for advising the President, through and under the policy direction of the
Secretary of Commerce, on activities of the Organization and on changes in domestic law and
policy related to patents and trademarks. The Director would appoint a Commissioner of Patents
and a Commissioner of Trademarks who would head separate administrative units of the
Organization, the United States Patent Office and the United States Trademark Office

respectively.

The Administration is concerned that the structure that would be created by S. 507 would inhibit

seriously the ability of the Secretary of Commerce to provide the required policy guidance on
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intellectual property issues to the Director because the bill would remove from the Department
the very officer who would be needed to oversee the formulation and development of intellectual
property policy. At the same time, 8. 507 would place on the Director both the time-consuming
burden of day-to-day administrative oversight of the operations and responsibility for formulating
policy involving patents and trademarks writ large, including advising the President on such

matters, proposing changes in legislation, and representing the United States in intemational fora.

For over a decade, in a wide range of international inteliectual property issues, the individual
holding the position of Assistant Secretary of Commerce and Commissioner of Patents and
Trademarks (the Commissioner) has led negotiations or has provided support to other agencies,
such as the U.S. Trade Representative and the Secretary of State, in such negotiations. Giving
responsibility for these matters to a Director who has no clearly defined role in the Cabinet

structure would limit that official’s effectiveness.

For these reasons, we believe that S. 507 would be strengthened if it were amended to include
creation of an Under Secretary of Commerce for Intellectual Property Policy who would be
responsible for granting patents and registering trademarks, advising the President on patent,
trademark and related policy matters, and participating in or leading delegations in international
negotiations involving intetlectual property . Such a position would raise the stature of the
official who would often be heading U.S. delegations in international negotiations on patent,

trademark and related matters over that which exists today.
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S. 507 also would create two separate administrative units within the Organization, the United
States Patent Office and the United States Trademark Office, each headed by a Commissioner.
We believe that, in addition tc appointing the Director of the Organization, the Secretary of
Commerce should be made responsible for appointing the Commissioners, to avoid any
questions whether the two commissioners would be properly appointed pursuant to the

requirements of Article II, Section 2, Clause 2 of the Constitution.

We know that some have criticized by asserting that the USPTO must labor under constraints
imposed by the Department of Commerce in connection with personnel, procurement and other
miscellaneous matters. The Administration, however, enthusiastically advocates allowing the
business operations of the Organization to proceed with significant new flexibilities in the areas
of greatest concem to the private sector -- personnel and procurement. Where personnel is
concerned, the Administration’s concept would provide security for employees under title 5's
provisions, while allowing considerable flexibility in connection with classification, pay, job
evaluation and awards, and staffing when the Organization has a written agreement with the
unions representing the employees who will be affected. Where procurement is concerned, the
concept would continue the application of Federal procurement laws and regulations to the
procurement of property and services but would provide shorter time periods and simplified
procurement procedures in particular circumstances. We believe that these flexibilities in
connection with personnel and procurement shouid be substituted for the procurement and

personnel provisions of S. 507.
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Title 1 of H.R. 400, which passed the House in May of this year, also would convert the U.S.
Patent and Trademark Office (USPTO) into a wholly owned government corporation in
accordance with the Government Corporation Control Act, subject to the policy direction of the
Secretary of Commetce, but separate from the Department’s administrative control. The Office
would be headed by a Director who would be appointed by the Secretary of Commerce. The bitl
also provides for an Under Secretary of Commerce for Inteliectual Property Policy, appointed by
the President with the advice and consent of the Senate, who would, among other things, advise
the President on patent and trademark and related matters, works with other governiment agencies
on issues involving patent and trademark and related matters, and participate in or head U S.

delegations in international negotiations involving patent and trademark and related matters.

H.R. 400 reflects the Administration’s vision in many areas but we believe improvements are
needed in two, First, we believe that the authority of the Under Secretary should include the
granting of patents and the registration of trademarks since these are sovereign functions. In
addition, we are concerned that the bill does not provide the necessary flexibilities in connection
with personnel matters and procurement to allow the Director of the Office to meet the goals that
would be established with the Secretary and by which the Director’s annual performance would

be measured.

We believe that the merger of the Administration’s vision with those contained in H.R. 400 and S.
507 in the manner we have recommended will create an efficient, cost-effective, and high quality

patent and trademark examination system, while, at the same time, ensuring that intellectual
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property is considered at the highest levels in policy planning in this and future Administrations and
that the influence and stature of officials representing the United States in bilateral and multiiateral

international activities and negotiations related to intellectual property are the highest possible.



146

Mr. HorN. Our next witness is David Sanders, Deputy Adminis-
trator, St. Lawrence Seaway Development Corporation.

Mr. Sanders.

Mr. SANDERS. Good afternoon Mr. Chairman, Mr. Davis. As the
other panelists, I would like to submit my testimony for the record
and summarize for you.

Mr. HorN. Could you get the microphone a little closer?

Mr. SANDERS. Yes, sir.

Mr. HorN. It's hard to hear.

Mr. SANDERS. The St. Lawrence Seaway Development Corpora-
tion is a wholly owned United States Government corporation cre-
ated by Congress on May 13, 1954, through Public Law 358, work-
ing cooperatively with the St. Lawrence Seaway Authority of Can-
ada. The Corporation is dedicated to offering and managing a safe,
reliable and efficient deep-draft shipping route between the Great
Lakes and the Atlantic Ocean.

We operate and maintain two locks on the St. Lawrence River in
Massena, NY. The Corporation is also responsible for regulating
U.S. Great Lakes pilotage within the U.S. territorial waters of the
St. Lawrence River and the Great Lakes pursuant to the provisions
of the Great Lakes Pilotage Act of 1960.

The agency is also responsible for the international promotion of
trade and traffic through the Seaway. The SLSDC, jointly with its
Canadian counterpart, promulgates and enforces regulations relat-
ed to navigation in the St. Lawrence Seaway system.

The Corporation employs 156 people, of which almost 90 percent
are located in Massena, NY, at the Massena, NY operation center.
The Corporation appropriation in fiscal year 1997 was enacted at
a level of $10.3 million. Since April 1, 1987, pursuant to the provi-
sions of the Water Resources Development Act of 1986, the Cor-
poration no longer receives tolls from commercial vessels as its Ca-
nadian counterpart does. However, our funding for operations and
maintenance is still user-fee-based.

The Corporation’s annual appropriation is derived from the Har-
bor Maintenance Trust Fund, which is made up of user fees paid
by importers and exporters of international cargo, domestic cargo
movement, and passenger vessels calling at designated ports
throughout the United States. The Corporation also generates in-
come from other sources, such as interest on its emergency cash re-
serves, entrance fees to its visitor’s center, and tolls on recreational
boaters. In fiscal year 1996, the Corporation derived from these
other revenue sources a total of $1.2 million.

On March 4, 1996, as part of its proposal to reinvent Govern-
ment, the administration announced an initiative to restructure
Federal agencies as PBO’s. Initially eight candidates were identi-
fied. The SLSDC was one of these eight.

As was said earlier, the Corporation already has a corporate
structure and possesses numerous independent businesslike legal
authorities. We are a separate legal entity. We may adopt, amend,
and repeal bylaws, rules, and regulations. We may sue and be sued
in our corporate name, acquire, sell, and lease property. We may
determine the character and necessity for expenditures. The agency
has a focused mission that is primarily operational in nature: To
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provide for the efficient transportation of vessels through the sys-
tem and the long-term preservation of the infrastructure assets.

These attributes satisfy the stated prerequisites for becoming a
PBO candidate, which state that an agency should have a clear
mission, measurable services, and a performance measurement sys-
tem in place or in development; a focus on external, not internal
customers; and have a clear line of accountability to an agency
head who has policy accountability for its functions; top level sup-
port to transfer a function into a PBO; and have predictable
sources of funding.

Immediately after the March 4 announcement, the Corporation
staff began to work with, as Mr. Koskinen said, the NPR PBO advi-
sory group; the SLSDC conversion team, which included people
from the National Performance Review, the Office of Management
and Budget, the Department of Transportation, and SLSDC staff.
By the end of April 1996, the SLSDC conversion team had pre-
pared the first draft proposal to transfer the agency to a PBO.

The Corporation’s employees, I would stress both union and non-
union, have been active partners in development of the SLSDC’s
PBO plan, and that process is ongoing. For the past 16 months,
SLSDC management has consulted with and sought the input of
our union, the American Federation of Government Employees
1968, on each proposal. Previous Administrator Gail McDonald met
numerous times with our employees on this subject, and I also
have made myself available to meet with every employee in our
Massena and Washington office to discuss the PBO proposal. One
of the advantages of being a small agency is you actually have the
ability to talk to every single employee, and we've made ourselves
available to do that both in person and in writing to discuss the
PBO proposal.

That work, however, Mr. Chairman, I'll remind you, is not done
yet, as you'll probably hear from our next witness, but I would say
this, that Mr. Mihm was correct in describing a couple of the key
reasons for why the SLSDC wants to become a PBO. And I will say
in all candor that at the beginning of the process, the SLSDC was
not sure we wanted to become a PBO. We approached this process
with, I think, a very healthy degree of skepticism and concern
about the agency’s future through the development of this proposal,
and we have come to embrace it, at least from the management
side, and I think from the majority of our employees for the follow-
ing reasons: One, it provides us with a predictable and stable
source of funding. Under our PBO proposal, the agency’s funding
would for the first time be directly tied to the amount of national
benefit that accrues from Seaway commerce. Seaway funding would
be tied to a 5-year rolling average of U.S. international tonnage on
the lakes.

We think this makes sense from a policy standpoint in that,
since the United States has decided to invest in this activity, run-
ning a deep-draft waterway from the Great Lakes to the Atlantic
Ocean, that the more commerce, the more economic activity that
flows from that activity, the more the United States should con-
sider investing in that activity. And similarly, should that level of
activity decrease, perhaps a need for the United States to continue
investing in that might decrease at some point. But very frankly,
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we don’t foresee that because we've seen the level of international
trade on our waterway growing, and we could see that trend con-
tinuing into the foreseeable future.

Second, Mr. Mihm was correct in describing the management in-
centive provisions as being key to what we think makes the Sea-
way Corporation’s PBO proposal work. To incentivize managers
and to focus them on the agency’s key missions, which are safety,
long- and short-term reliability or maintenance of the system, trade
development and fiscal and management accountability. We think
these are the key goals necessary to get top performance out of top
managers. And we also believe that this philosophy, if you will, this
mission orientation in senior management, will filter out through-
out the Corporation, as Mr. Jasper said in his remarks.

The other flexibilities, if you will, or ancillary benefits, which
may accrue to the Corporation and its managers as a result of be-
coming a PBO, is the statement about freedom from DOT require-
ments, the personnel, and procurement flexibilities, I think have
correctly been pointed out by other witnesses on other panels as
not having a great impact on the Seaway Corporation. Qur procure-
ment needs tend to be very small. We really never sought and still
don’t see any great need for broad-scale personnel revisions in any
way. And third, we think that the interlinking of the model agen-
cies, the intermodel nature of transportation in the 21st century,
is something that necessarily ties us to the rest of the Transpor-
tation Department.

I would be happy to answer your questions.

Mr. HogrN. Thank you very much.

[NOTE.—The GAO report entitled, “Performance Based Organiza-
tions,” GAQO/GGD-91-74, can be found in subcommittee files or ob-
tained by calling (202) 512-6000.]

[The prepared statement of Mr. Sanders follows:}
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WRITTEN TESTIMONY OF
THE SAINT LAWRENCE SEAWAY DEVELOPMENT CORPORATION
DEPUTY ADMINISTRATOR DAVID G. SANDERS
BEFORE THE HOUSE COMMITTEE ON GOVERNMENT
REFORM AND OVERSIGHT -- SUBCOMMITTEE ON GOVERNMENT
MANAGEMENT, INFORMATION AND TECHNOLOGY

July 8, 1997

Introduction

Chairman Horn, Ranking Member Maloney, thank you for the opportunity to appear
before you today to discuss the proposal to convert the Saint Lawrence Seaway Development
Corporation {Corporation or SLSDC) into a Performance Based Organization (PBO). The
Corporation has been actively involved in all aspects of the PBO initiative since it was first
announced as a PBO candidate on March 4, 1996. Over the past 16 months, the Corporation has
worked closely with its employees and with officials from the National Performance Review
(NPR), the Office of Management and Budget (OMB), the Office of Personnel Management
(OPM), the Department of Transportation (DOT), and the Department of the Treasury to craft a
proposal for the SLSDC that will achieve the goals of more responsive and less costly
government. It is a proposal that places more emphasis on results and accountability thart is
normally the case for a government agency.

The PBO initiative offers the Corporation and its employees a rare opportunity to
transform the way that government operates. It provides a radically new approach to using
incentives to promote agency and individual performance, and it would sharpen the Corporation’s
focus on providing exceptional customer service. Funding of the agency as a PBO would be
linked to performance and would thus provide a powerful incentive to all employees, not just

senior managers, to be productive and creative. We at the SLSDC are excited about this proposal



150

because for the first time in our agency’s history, it gives every employee a direct stake in the

agency’s future.

Overview of the SLSDC

The SLSDC is a wholly owned U.S. government corporation created by Congress on May
13, 1954 (Public Law 358). Working cooperatively with The St. Lawrence Seaway Authority of
Canada, the Corporation is dedicated to operating and managing a safe, reliable, and efficient
deep-draft shipping route between the Great Lakes and the Atlantic Ocean. We operate and
maintain two locks on the St. Lawrence River in Massena, New York. The Corporation is also
responsible for regulating U.S. pilotage within the U.S. territorial waters of the St. Lawrence
River and the Great Lakes pursﬁam to the provisions of the Great Lakes Pilotage Act of 1960.
The agency is also responsible for the international promotion of trade and traffic through the
Seaway. The SLSDC, jointly with its Canadian counterpart, promulgates and enforces
regulations related to navigation in the St. Lawrence Seaway System. Its operations units are
responsible for a broad range of related activities, ranging from emergency oi! spill response to
providing assistance to federal, state, and local law enforcement agencies.

The Corporation employs 156 people, of which almost 90 percent are located in Massena
The Corporation’s appropration in FY 1997 was enacted at a level of $10.3 million. Since April
1, 1987, pursuant to the provisions of the Water Resources Development Act of 1986, the
Corporation no longer receives tolls from commercial vessels. However, its funding for
operations and maintenance is still user-fee based, the Corporation’s annual appropriation is
derived from the Harbor Maintenance Trust Fund (HMTF), which is made up of user fees paid by

umporters and exporters of international cargo, domestic cargo movement, and passenger vessels

2.
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calling at designated ports throughout the United States. The Corporation also generates income
from other sources such as interest on its emergency cash reserves, entrance fees to its visitor’s
center, and tolls on recreational boaters. In FY 1996, the revenues derived from these other

sources totaled $1.2 million.

I ¢ SLSDC's PBO I

On March 4, 1996, as part of its proposal to reinvent government, the Administration
announced an initiative to restructure federal agencies as PBOs. Initially, eight candidates were
identified. The SLSDC was one of the eight agencies chosen and was 2 logical choice to become
a PBO. It already has a Corporate structure and possesses numerous independent, businesslike
legal authorities: it is a separate legal entity, it may adopt, amend, and repeal bylaws, rules and
regulations; it may sue and be sued in its corporate name; it may acquire, sell, and lease property,
it may determine the character and necessity for expenditures; it is subject to independent financial
audits; and it is required to present business-type budgets. The agency has a focused mission that
is primarily operational in nature: to provide for the efficient transportation of vessels through the
systern and the long-term preservation of the infrastructure assets. Moreover, the SLSDC has a
proven track record of performance.

These attributes satisfy the stated prerequisites for becoming a PBO candidate, which state
that a candidate agency should: have a clear mission, measurable services, and a performance
measurement system in place or in development, generally focus on external, not internal,
custorners; have a clear line of accountability to an agency head who has policy accountability for
the functions; have top level support to transfer a function into a PBO; and have predictable

sources of funding.

-3.
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Immediately following the March 4 announcement, Corporation staff began wark with
three groups: the NPR PBO Advisory Group; the SLSDC Conversion Team, which included
NPR, OMB, DOT, and SLSDC staff; and an internal Corporation work group led by the SLSDC
Administrator. In coordination with these groups the SLSDIC developed options and
recommendations for proposed management, organizational structure, performance indicators,
administrative waivers, and a financial plan. This phase of the process required significant
communication and negotiation among the involved agencies and individuals within the
Administration. By the end of April 1996, the SLSDC Conversion Team had prepared the first
draft of a proposal to transform the agency intc 2 PBO.

The Corporation's employees, both union and non-union, have been active partners in the
development of the SLSDC’s PBO plan. For the past 16 months, SLSDC management has
consulted with and sought the input of the union (American Federation of Government
Employees Local 1968) on each proposal. Past Administrator Gail C. McDonald met numerous
times with our employees on this subject. T have also traveled to Massena to meet with
employees on the PBO proposal. The response from SLSDC employees to the plan has been
generally supportive.

OMB approved the draft SLSDC PBO plan on June 3, 1996. Legislation wa; then drafted
that adapted the SLSDC’s existing statute (found at 33 U.S.C. 981, el seq.) by modifying existing
provisions (such as the selection of the Administrator and financing) and by adding provisions
provided by NPR, OPM, and the General Services Administration (GSA). This draft legislation
was submitted to Congress on July 16, 1996. On July 31, 1996, the Senate passed the DOT
appropriations for FY 1997, which included a sense of the Senate amendment to consider

legislation to establish SLSDC as a PBO beginning in FY 1998. The Conference Committee

-4
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deferred consideration of the SLSDC PBO proposal, however, and directed the GAO to conduct
a review of the PBO concept, with special emaphasis on the SLSDC.

The SLSDC PBO bill submitted to Congress this year is substantively similar to the one
submitted last year. The title of Chief Executive Officer was changed to Chief Operating Officer
(COO). The sections of the bill were organized differently to conform with an NPR directive that
al{ PBO bills follow a standard format, and, where possible, include template language provided
by NPR, OPM, and GSA. It is our understanding that these changes were developed in
consultation with national federal employee union representatives. In agreement with the Office
of Management and Budget, SLSDC implemented a change to the application of the Consumer
Price Index element of the PBO financial plan to calculate more accurately year-to-year inflation.

This vear’s revised PBO legislation was resubmitted to Congress on May 5, 1997, Since
early May, Department and SLSDC officials have met with members of Congress and their staffs
from the relevant House and Senate Committees to explain and discuss the SLSDC PBO
proposal. We have also met with individual members and staff who have a specific interest in this

initiative, particularly members from the Great Lakes states.

rovisions in SL. Bi
Under the proposed bill, the SLSDC would maintain its tie to the Department for policy
oversight, but to accomplish its goals and objectives, it would operate within a framework that
provides independence from a variety of Departmental constraints. To operate in a more
effective, businesslike manner, it would be financed in a way that relieves it from dependency on
annual appropriations. Tt would also be relieved from contributing to certain expenses shared by

operating administrations within the Department

.5-
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The SLSDC would be headed by a COO, who would be appointed by the Secretary of
Transportation, after a competitive selection process, to serve a five-year, renewable term. The
COO would possess all the authority currently residing in the position of Administrator, but with
the change in the selection process, the addition of financial incentives, and the penalty of
termination, the position’s effectiveness will be increased. These new measures will attract
additional qualified candidates; they will reduce the learning curve needed to manage the agency
effectively, and they will place emphasis on management of the assets. The COQ will enter into a
five-year performance contract with the Secretary that is subject to annual review. It is
anticipated that senior managers will enter into performance contracts with the COQ, and that all
employees will have the option to enter into performance contracts, but they will not be required
to do so

The performance contract will set out measurable targets in four performance areas
Progress made in achieving these goals will be reviewed annually by the Secretary and an annuat
management report will be submitted to Congress. The four performance areas are: 1) Safety:
2) Long- and Short-Term Reliability, 3) Trade Development; and 4) Management Accountability,
including customer service and fiscal performance. Safety measures will apply to vessel and
workplace safety, the first priorities of the SLSDC, as well as to environmental protection
Reliability will be measured by ensuring that navigation delays to ships going through the Seaway
are minimized and by maintaining the long-term reliability of U.S. navigation facilities. To achieve
trade development goals, the SLSDC will work to increase the international tonnage through the
Seaway, and to encourage greater System utilization, which benefits the national economy and
increases System competitiveness. Under Management Accountability, the SLSDC must provide

direct mechanisms to ensure that customers will have a voice in evaluating its performance and
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contributing to business decisions. The SLSDC will ensure that the capital reserves are adequate
to keep U.S. Seaway navigation facilities in good working condition. Human resources must be
managed in a way that promotes the health and productivity of the organization.

The COO wiil be eligible for an incentive bonus and contract renewal based on
performance. A bonus, however, is not guaranteed; bonuses are subject to review by the
Secretary and OMB. The bonus concept is not meant as a windfall to the COO or senior
management, but as a reward for achieving efficiencies and providing improved service. [ncentive
pay for meeting performance goals will be made available to other Corporation employees in
addition to the COO.

The proposed bill would give the SLSDC certain personnel flexibilities not standard in
federal personnel law. These would allow it to develop innovative performance and pay systems
as they become necessary to accomplish business goals, while having employees continue to
receive the same benefits as other federal workers and to have the ability to move between the
SLSDC and other government agencies. Similarly, procurement flexibilities are proposed to
allow the Corporation to meet its responsibilities more efficiently and expeditiously. Significantly,
the legislation requires the Corporation management to negotiate with its union before personnel
flexibilities may be implemented. The union must agree to the implementation.

The financing portion of the SLSDC's PBO plan is central to the future success of the
SLSDC as a PBO. One of the prerequisites for becoming a PBO is to have a predictable source
of funding. This predictability allows a COO to plan strategicaily over a period of years instead of
reacting to events on a month-to-month basis. Strategic planning allows for the most efficient use
of resources and provides the means and assurances needed to achieve long-term goals. In

exchange for improved performance, PBOs provide increased flexibilities to allow the PBO to
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manage 10 results rather than be process-bound

The financing plan proposed in the bill is the result of intensive discussion among the
SLSDC, the Department, and OMB. It provides for a stable funding source, but it does not
provide a guaranteed amount of funding. The level of funding is directly linked to performance
and to the contribution of the Seaway to the national economy. If the SLSDC fails to meet its
performance goals, its level of funding will suffer.

Under the proposal, the SLSDC would be funded, beginning in FY 1998, through an
automatic payment (FY 1998 through FY 2002) from the HMTF. We considered establishing a
direct user fee (similar to that in effect prior to the HMTF), but we felt that it was important to
have a stable funding source that was invisible to the customer. In the event that the challenge to
the HMTF is upheld, we would need to develop an alternative funding mechanism. The proposed
payment would be a dollar amount equal to the rolling five-year average of U.S. international
metric tonnage moved through the Seaway, adjusted by a factor of 1.076, and adjusted for
inflation by the percentage difference between the Consumer Price Index for all urban consumers
(CPL-U) for the first quarter of calendar year 1996, and the CPI-U for the first quarter of the
calendar year in which an annual payment is determined. The Corporation would have flexibility
to use the funds and other resources to meet the performance targets specified in the COO’s
performance contract. Any revenues in excess of the Seaway’s annual needs would be held in a
Seaway maintenance reserve fund to ensure the timely repair of unanticipated problems that might
arise during the operating season.

Congress will have substantial opportunity to shape the direction of the SLSDC as a PBO
Through the enabling legislation, which will require Congressional approval, Congress has the

opportunity to implement appropriate mechanisms to the extent it maintains is necessary to
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provide complete and effective communication, consultation, and oversight of the organization
Due to the small size of its budget, the SLSDC has not had an appropriations hearing before
Congress for several years. Yet, the SLSDC has historically worked very closely. with Congress,
and this relationship will continue. It will be particularly important for the Seaway to work with
the Congress to ensure that lessons learned from this PBO initiative are effectively disseminated

throughout the government.

Challenges Encountered During the Process

One of the most significant challenges faced during this process was to devise a proposal
that incorporated the PBO concepts and apply them to an existing agency and statute -- with no
actual U S. model to look to for guidance. The NPR was extremely helpful in providing
assistance and direction, but each agency and mission is different. While general template
language can be incorporated in some substantive areas, each PBO proposal must ultimately be
fashioned to fit the particular mission and goals of the agency in question. The process last year
of devising the SLSDC’s PBO plan and legislation required extensive interaction among several
agencies with numerous individuals involved. The process of reaching consensus was time-
consuming. In part, this was due to the unfamiliarity of the PBO concept. As a consequence, the
legislation last year was not approved until July and ultimately not submitted to the Congress until
mid-July. The lateness of the submission made it extremely difficult to inform members of
Congress on the provisions of the bill.

The situation this year was dramatically different. Working with last year’s SLSDC PBO
bill, the interagency process proceeded smoothly and expeditiously. Moreover, the SLSDC has

been able to work with other candidate agencies to inform them of what we have learned from

9.
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devising the SLSDC’s PBO proposal.

Another challenge early on in this process was the issue of how the SLSDC should be
funded, and specifically, whether or not it should be through tolls. It was crucial that we devise a
stable financing scheme for the SLSDC without returning the agency to tolls. In 1986, Congress
eliminated U.S. tolls for commercial vessels transiting the Seaway, and it has spoken forcefully
against the reimposition of tolls many times since then. It was a difficult challenge to develop a
plan that was user-fee based, linked to performance, and did not include tolls. It was also difficult
to develop a funding mechanism that would remain invisible to the customer. There were those
who argued strongly for the reimposition of tolis. In the end, the financing plan that has been
devised provides for stable funding and is linked to a user fee, yet avoids the reimposition of tolls.

It was also a challenge to overcome the “If it’s not broken, why fix it?” mentality held by
some of the participants in the planning process. Yet, as we began to look at opportunities, we
began to see how the PBO initiative offered real change. While it is true that we could
accomplish some of the goals of the PBO proposal without the proposed statutory changes, such
a course would not provide the fundamentally new relationships and thinking that are critical to

real success in reinventing government.

Conclusion
The PBO initiative is a bold experiment, and the Saint Lawrence Seaway Development
Corporation is excited about being at the forefront of this initiative. This is an experiment that is
worth trying. It offers the possibility of 2 new paradigm where government agencies and
employees would be more oriented to results rather than process; where there would be more

accountability, where consequences would matter; and where managers, employees, and users
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would be motivated to succeed. The SLSDC PBQO plan redirects the principal retationship from
one between DOT and SLSDC to one between SLSDC and its Users, and it provides the agency
with the means to provide the best service at the lowest cost. This is about fundamentally
changing the way our government operates.

While no experiment is without risks, this is a measured and considered proposal that
promises tremendous benefits to the nation and to the agency and its employees. Significant
thought and effort went into the SLSDC PBO proposal. Every precaution has been made to limit
the exposure to risk of the SLSDC’s employees. The PBO legislation provides more
opportunities for SLSDC employee' success, recognition, and advancement than have ever existed
in the 43-year history of the Corporation. This PBQ initiative poses a great challenge to the
Corporation. Yet, I am personally confident that this plan will work, because I know first-hand of
the talent and dedication of the Seaway’s employees. [ have seen them accept challenges many
times in the past and rise to meet those challenges to achieve a level of success that is rare in any

sector--public or private,
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Mr. HORN. As | mentioned, Mr. McHugh, one of my fellow sub-
committee Chairs, unfortunately cannot be here. He would have
liked to intreduce both of you gentlemen, and Mr. Bolick in particu-
lar, who is from-—do you pronounce it Massena, NY?

Mr. BoLICK. Yes, sir.

Mr. HORN. And as president of the Local 1968 of the American
Federation of Government Employees. We're glad to have you here.
Please proceed summarizing your statement.

Mr. BoLick. Mr. Chairman and distinguished member, Mr.
Davis, I would first like to thank you for the opportunity to speak
before vou today. My name is Craig Bolick. I'm president of Local
1968, representing the employees of St. Lawrence Seaway Develop-
ment Corporation in Massena, NY.

Sitting behind me and not testifying today is Gary Harding, na-
tional representative of AFGE, the American Federation of Govern-
ment Employees, representing more than 700,000 Federal workers
worldwide.

My comments today will be confined to the detrimental impact
that will result should the proposed legislation concerning the St.
Lawrence Seaway becoming a PBO be enacted.

In short, we have grave concerns about the PBO concept as it re-
lates to the Seaway. Attached for the record are copies of detailed
letters I sent to Congressman John McHugh, our distinguished
Representative, outlining the AFGE’s concerns about the proposed
legislation. Given the limited time available today and the broad
mission of this subcommittee, I will not attempt to address every
concern, but rather only those that are most significant.

Deputy Administrator David Sanders recently sent a letter to
Congressman McHugh discussing the PBO, and also sent a copy of
this same letter to all Seaway employees. In that letter, it was al-
leged that I have never shared my concerns about PBO with him,
that most Seaway employees support PBO, and that AFGE na-
tional office supports PBO. None of these things are true.

In the meeting of May 1997 at the maintenance building with
the maintenance employees that Mr. Sanders recounted in his let-
ter, I conveyed the union’s deep concern with the PBO concept. As
an elected official of the Seaway employees, I can also convey to
you categorically that my employees are not in favor of PBO. Think
about it. What employee would support legislation that would re-
duce their hourly wages from $4 to $6 per hour? Furthermore, I
would agree that AFGE nationally does support the use of PBO
where it is appropriate. I would strongly disagree with Mr. Sand-
ers’ assessment that the national office of AFGE in this case en-
dorses PBO. I should also point out the Seaway has had the au-
thority to enter into a demonstration project for 5 years, from 1990
to 1995. If PBO could be such a positive, why no action taken dur-
ing this time?

I would also ask you, Mr. Chairman, to receive Mr. Sanders’ tes-
timony today with caution. Mr. Sanders has been very vocal in his
desire to become the first COO under PBO. He will be speaking as
someone with nothing to lose and everything to gain if the Seaway
is made a PBO.

I would only say we agree with many of the concerns raised by
the GAO. In particular, we are extremely concerned that no credi-
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ble case has been raised to justify the need for the Seaway to be-
come a PBO. To our knowledge, no one has determined there is
anything wrong with the operations at the Seaway and subse-
quently how PBO will provide any improvement. In fact, the find-
ing in the GAO report that concerns us most is that there are no
clear indications of how PBO status would improve the Seaway’s
performance.

The union is very concerned about portions of the PBO that sig-
nificantly reduce congressional oversight under current proposed
legislation. Congress would have a dramatically reduced say over
the amount of funding the Seaway receives each year. In addition,
Congress would no longer have input in the selection of Adminis-
trator or chief operating officer of the agency as the Senate con-
firmation process would be eliminated. The head of the agency
would be appointed directly by the Secretary of Transportation.

Finally, the enactment of PBO will quickly lead to the merger of
the SLS and the Canadian Seaway Authority as a single binational
entity. Senior management of the Seaway, in particular David
Sanders, has had several meetings and exchanged correspondence
with Canadian counterparts in relationship with this anticipated
merger. Mr. Sanders has consistently told the union that PBO sta-
tus is the necessary first step to the enactment of binational merg-
er. The union has been provided also little information about the
substance of the binational merger, and at this point the union is
not prepared to support any legislation that encourages the forma-
tion of a single Seaway authority. This gives us more reasons to
be wary of PBO.

I would like to thank you once again for the opportunity to tes-
tify here today. It is indeed a great honor. No one from Local 1968
has ever been extended this opportunity before. We look forward to
working with you as you consider, hopefully with skeptical eyes,
plans to make the St. Lawrence Seaway a PBO.

This concludes my overview with respect to PBO, Mr. Chairman,
and we welcome the opportunity to answer any questions you may
have for the record.

Mr. HOrN. Well, we thank you for that testimony.

[The prepared statement of Mr. Bolick follows:]
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American Federation of Government Employees
$t. Lawrence Seaway Local 1968

Affiliated with the AFL CIO m Massena, New York 13662
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July 8, 1997
TESTIMONY OF CRAIG MARTIN BOLICK
PRESIDENT OF LOCAL 1968 OF
THE AMERICAN FEDERATION OF GOVERNMENT
’ EMPLOYEES

BEFORE
THE SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION AND TECHENOLOGY, OF THE HOUSE
COMMITTEE ON GOVERNMENT REFORM AND
OVERSIGHT

REGARDING ESTABLISHMENT OF THE ST. LAWRENCE
SEAWAY DEVELOPMENT CORPORATION AS A
PERFORMANCE BASED ORGANIZATION

M. Chairman and Distinguished members of the Subcommittee, T would first like
to thank you for the opportunity to speak to you today. My name is Craig Bolick,
and [ am President of AFGE Local 1968 representing the employees of the St.
Lawrence Seaway Development Corporation in Massena NY. The American
Federal of Government Employees represents more than 700,000 federal employees
worldwide.

T understand that the overall purpose of this hearing concerns the concept of
Performance Based Organizations generally; However, my comments today will
be confided to the detrimental impacts that will result should the proposed
legislation concerning the St. Lawrence Seaway becoming a PBO come to fruition
as proposed.

In short, we have grave concerns about the PBO concept as it relates to the SLSDC.
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In short, we have grave concerns about the PBO concept as it relates to the SLSDC.
Attached for the record are copies of detailed letters I sent to Congressman John
McHugh, our distinguished representative, outlining the AFGE’s concerns about
this proposed legislation. Given the Jimited time available today and the broad
mission of this Subcommittee, 1 will not attempt to address every concern, but
rather only those that are most significant,

Deputy Administrator David Sanders recently sent a letter to Congressman
McHugh, discussing the PBO and also sent a copy of that same letter to all SLSDC
employees. In that letter it was alleged that I have never shared my concerns about
PBO with him, that most SLSDC employees support PBO and that the AFGE
National Office supports PBO. None of these things are true. In the meeting in
May of 1997 at the Maintenance building with all the maintenance employees that
Mr. Sanders recounts in his letter, I conveyed the Union’s deep concerns with the
PBO concept. As an elected official of the Seaway employees, I can also convey to
you categorically that my employees are Not in favor of PBO. Furthermore, 1
would agree that AFGE Nationally does support the use of PBO, where it is
appropriate. I would strongly disagree with Mr. Sanders assessment that the
National Office of AFGE in this case endorses PBO. 1 would also ask you, Mr.
Chairman, to receive Mr. Sanders testimony today with caution. Mr Sanders has
been very vocal in his desires to be the first COO under the PBO. He will be
speaking as someone with nothing to lose and everything to gain if the SLSDC is
made a PBO.

AFGE’s National office, Local 1968 and SLSDC worked diligently on earlier
version of proposed PBO legislation in order to develop language we could all live
with. However, in the current legjslation, many of the items the parties agreed to
change, delete, etc. were put back in with no prior input or concurrence by Local
1968 or the National AFGE. Examples of item’s removed from past proposals and
recurring in the cutrent proposal are the ability to use The Federal Service Impasses
Panel, the inability of the Union in negotiate wages and benefits as it dies currently
and the mandatory usage of alternative dispute resolution procedures as opposed to
the negotiate grievance procedure. As a matter of fact, the proposed legislation
basically negates many of the employee rights currently afforded in Title 5 of the
Statute to most other federal employees.

Local 1968 believes the “idea” that the chief operating officer could receive up to
one half of his or her salary as a “bonus” is ridiculous. In fact, the legislation
allows the chief operating officer to be paid up to the level of the President of the
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United States, which aiso strikes us as ridiculous. Of course, no bargaining unit
employees would be eligible for these generous bonuses. Hopefully, it would be
possible to find a chief operating officer who could set goals, meet performance
targets, and lead the Seaway successfully into the next century without bonuses of
this magnitude. The size of these bonuses strike us as particularly great in light of
the SLSDC’s continuous comuments to us about the need for increased federal
funding.

Before | begin, I would draw each Subcommittee Members attention to the
report recently issued by the General Accounting Office (GAO). We will hear
more about that report today, including a direct report from the GAO. Asan
introductory matter, I would only say we agree with many of the concerns raised by
the GAO. In particular, we are extremely concerned that no creditable case has
been raised to justify a need for the SLSDC to become a PBO. In many ways, this
proposed legislation appears to be a solution in search of a problem. I will address
this issue shortly.

The following are some of our more significant concerns regarding the PBO. We
have asked numerous officials to include OMB, OPM, DOT, Management of the
SLSDC, and the President of the United States what is wrong with the agency that
is currently operating. This was an attempt to determine what is wrong before we
set out to fix it. Once we know what is wrong then we need to identify the parts of
the PBO that will fix those problems. To our knowledge, no one has determined
there is anything wrong with the operation at the SLSDC and subsequently how
PBO will provide any improvement, In fact, the finding in the GAO report that
concerned us most is that “there are no clear indications of how PBO status would
improve SLSDC’s performance.” Streamlining government and improving
performance are good general goals, but it is important to understand were we want
to go and how we plan to get there. We do not believe that PBO is a useful tool in
this case.

When the Union has asked the SLSDC Management why a PBO is necessary, the
only answer received is that the mandatory financing portion of this legislation is
necessary to establish a stable funding mechanism for our agency. SLSDC
Officials have told up and show us OMB has plans to dramatically reduce funding
for the Seaway over the next several years unless PBQ is enacted and that such a
decrease in funding will result in fewer employees at the Seaway. In effect, the
SLSDC leaders have told us we should fight for the PBO in order to save our jobs.
Frankly the Union feels that OMB is blackmailing the Seaway into PBO if that
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information is accurate. Since 1988 the Seaway Corporation has never received
100% of the funds necessary to operate and maintain the St. Lawrence Seaway and
to Maintain a safe and effective shipping lane to the Great Lakes and beyond.

If we were to look at the percentage of decrease in funding in relation to the rest of
the Department of Transportation, the SLSDC has taken the greatest percentage of
decrease and is still performing al! missions as required. This is in large part
because the corporation has been borrowing from the reserve fund to do the
required missions that the corporation is held accountable for. Without the reserve
fund the corporation’s ability to complete it mission would be severely jeopardized.
There are many ways to address these funding problems without radical legislation
like PBO. The most obvious would be a proposal from OMB and DOT to fund
100% of the SLSDC operations with congressional approval. There would then be
no need 1o access the reserve funds or lay off employees. We should not be
enacting PBO legislation simply as a means of increasing agency funding. The
Union believes that if OMB were to reduce our budget as predicted the reduction
should come from the lavish operation of the Washington Office. This office’s
operation and extensive travel budget won an appearance on NBC;s fleecing of
America. Dave Sanders, Deputy Administrator of the Seaway, and his staff were
noted as being the most traveled agency in government. Congressman McHugh,
the Union, and the general public in Massena, New York have asked on several
occasions that the Washington Office of the Seaway be moved back to Massena
where the Seaway is. -

The Union is also very concerned about portions of PBO that significantly reduce
congressional oversight.,. Under current proposed PBO legislation, Congress
would have a dramatically reduced say over the amount of funding the Seaway
receives each year. The Seaway would become one of the few agencies in the
country operating on a mandatory funding schedule rather than congressionally
appropriated funds. In addition, Congress would no longer have input into the
selection of the administrator or chief operating officer of the agency as the Senate
confirmation process would be eliminated. The head of the Seaway would be
appointed directly by the Secretary of Transportation.

Finally the enactment of PBO will quickly lead to the merger of the SLSDC and the
Canadian Seaway Authority as a single Bi-National entity. Senior management of
the SLSDC, in particular Deputy Administrator David Sanders has had several
meetings and exchanged correspondence with his Canadian counterparts in relation
to this anticipated merger. Mr. Sanders has consistently told the Union that PBO
status is the necessary first step to the enactment of the Bi-National merger. The



166

Union has been provided little information about the substance of the Bi-National
merger. We have seen no legislation refated to a single Bi-National authority and
subsequently have no idea how severely it would impact the corporation, its
employees, or our costumers. At this point the Union is not prepared to support
any legislation that encourages the formation of a single Seaway Authority. This
gives us on more reason to be wary of PBO.

I would thank you once again for the opportunity to testify here before you today.
It is indeed a great honor. No one from Local 1968 has ever been extended this
opportunity before. We look forward to working with you as you consider,
hopefully with a skeptical eye, plans to make the St. Lawrence Seaway a PBO.
This conclude my overview with respect to PBO.

Mr Chairman I would welcome the opportunity to answer any question you may
have for the record.
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July 3, 1997

Craig M. Bolick

83 Nightengale Ave.

Massena New York, 13662

Bomn July 5, 1954

Detroit Michigan

Married for 23 years

Wife Kathy

Three Children: Scott age 22, Stacy age 19, Melissa age 14

Entered US Air Force July 29, 1971, Honorable Discharged Oct. 1975

I Started working for the Department of Defense in February 1976
Watervliet Arsenal, Watervliet New York, last Position held, Journeymen
Machinist.

I transfer to the Saint Lawrence Seaway in February of 1985 to the present.
Current Position Journeymen Machinist WB-11, My position requires me to
Manufacture and repair Lock parts, and Machinery weather on site with portable
machine tools or in the Machine shop. Plan and layout work for long term and
short term projects.

1 am required to perform as a Millwright when needed, I am required to weld
when necessary, and also to assist in pipefitting and plumbing when needed. Assist
the Heavy Equipment Branch in the repair of cranes, trucks, and all other Mobile
equipment that is in need of repair. [ have also been detailed for up to 90 days as a
automotive mechanic when needed. Iam required to inspect all in coming parts for
compliance with Engineering and Manufactures specifications for fit and specified
tolerances. [ am required to repair all Machine tool and accessories within the
machine shop.

Current Position in Local 1968 AFGE.

President. Length of time Three Years.

Local 1968 AFGE, Represents 114 Bargaining Unit employees, of which 85 are
Union Members, total number of employees at the Saint Lawrence Seaway is 158.
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American Federation of Government Employees

St. Lawrence Seaway Local 1968
Affiliated with the AFL CIO Massena, New York 13662
Subject: <Tw
Conversion to Performance Based Organization Date: March 20, 1996
From:

Craig M. Bolick
President of Local 1968 AF.GE. (AFLCIO}

To:
Honorable John MC Hugh Congressman.

Under the direction and advise of AF.GE National Headquarters, and AF.GE. Second
District. The constituents of AF.G.E. Local 1968 agreed 1o enter into parmership with the Sain
La Seaway Develog Corporation. A substantial of d ion followed
to assist us in our cfforts to ascertain a partnership charter, based on recommendations and our
beliefs that Parinership would be a step in the night direction and especially being permitted to
discuss topics within Title V, Section: 7106B. We have achieved a responsible understanding with
the Seaway. The Constituents of Local 1968 and Seaway Management are committed to
obtaining independence from the Department of Transportation as a Partnership understanding,
Being designated to participate within the Performance Bused Organization guidelines at this time
would diminish our chances of acquiring the status of a Independent Organization.

LOCAL 1968 AF.G.E. CURRENT POSITION ON PERFORMANCE-BASED
ORGANIZATION FOR THE SAINT LAWRENCE SEAWAY DEVELOPMENT
CORPORATION IN MASSENA NEW YORK.

1. Prior to Under Secretary of Transportation Mort Downey designating the Seaway for this PBO
project, Restructuring initiatives were being discussed in early 1995 by DOT. Local 1968,
Together with § y initiate its own reinvention efforts to become an independent
Government Corporation, Separate rom DOT, Ouly under close scrutiny by an advisory board
comprised of Presidential Cabinet Heads. These efforts were well underway in committee in the
House of Representative under bill number HR 1440,

2. In January of 1995, Locel 1968 sent a letter to then Administrator Stanford E. Parris whole
heartedly endorsing the Department's and the Corporation's ing which inciuded plans to
legisiate SLSDC to an independent status, Furthermore, it was our understanding that this
legisiation was part of a "fast-track” plan to expedite DOT'S restructuring and SLSDC'S
independence. To that end, AFGE, Local 1968 reiterated in Jaruary 1996 to Administrator
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Gail McDonald our endorsement of an independent corporation to continue serving the Seaway's
customers,

3. We preform a service (Locking ships through the Seaway system), of which we have fittle if
any control over whether our users decide to transit our system or not. Leaving us with an unfair
program measuring our service. Qur service is seasonal in nature, closing down for repairs for
three month's of the year due to ice conditions on the Great Lakes

4. We are an international waterway, and converse extensively with our Canadian counterparts
Leaving this rapport to individuals from DOT who are not familiar with our needs is unjust. This
inhibits our communications and will effect our mission as a Corporation.

5. We are a very small agency consisting of 170 employee’s. Rating the Seaway in a pilot
program couldn't provide accurate resulis and flexibility is very limited with regard to personnel
and procurement practices. Our annual budget is somewhere around 11 million dollars. I
administrative obligations were remove from our custody, our numbers would diminish
considerably.

6. Until 2 more detailed plan for a performance-based organization and operation of SLSDC is
presented to this Union Local, we cannot endorse its implementation. At this point, there has not
been made available enough inft ion on which to judge the merits of such a change. We have
no information as to what changes would be made or how these changes would affect the
bargaining unit or the Corporation's workforce as a whole.

7. This is a particularly stressful time for ail Government employees including those of us here at
SLSDC and for this Union Local Leadership to be asked to convince its members to endorse yet
another new initative without the benefit of enough information and & voice in the process is
unfair. We will be emering contract and wage and benefit negotiations in a very short time and
should not be pr dto id her whole set of changes at this time. We believe that the
Corporation operates as a model Government Corporation in its present form and that it would
benefit even more by being independent of DOT and it added layer of bureaucracy. Therefore, at

this time, our p in support of independ for this Corp

Thesefore, we would greatly appreciate your support in our pt to b a independ
Government Corporation, and not a candidate for conversion to a Performance-based
Organization \

1968 AFGE (AFL-CIO)
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American Federation of Government Employees

St. Lawrence Seaway Local 1968
Affilisted with the AFL CTIO Massena, New York 13662
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May 17, 1997

Honorable fohn McHugh

U.S. House of Representatives
26th District

109 Cannon Office House Bidg..
Washington, DC 20515

Dear Congressman McHugh:

You have asked Local 1968 AFGE to summit to you the provisions about which the Locat
has concerns about.

After reviewing the letter you sent Local 1968 AFGE (AFL-CIQ) with the current
Statutory language relating to the Saint Lawrence Seaway becoming a Performance Base
Organization, Local 1968 AFGE (AFL-CI0) has taken the position that under the current
language that is being proposed before the U.S. House of Representatives, Local 1968 AFGE
does not support the language, as it is currently written.

Local 1968 AFGE does support the fundi the Corporation is proposing under
PBO. If Local 1968 AFGE is forced to accept all or none of the current Proposal, then we would
have to reject the entire Proposal.

The question that Local 1968 is still asking of Managerent, the President of the United
States, and OPM/OMB is what is it exactly that they are trying to “fix™ If we are trying to fix 2
budget problem, then Congress needs to look at the current law for funding for the Saint
Lawrence Seaway under the Harbor Maintenance Trust Fund. This law states that the Saint
Lawrence Seaway will be funded at 100% of their Operations and Maintenance costs

1f Congress were to implement this language as it is written in law, then the Corporation
would not be asking for a Performance Base Organization. The Union feels that PBO is a way
for the President of the United States to say to the people of this country, “look what 1 have done
to make Government work better.” When in reality, this would be just the opposite for the Saint
Lawrence Seaway.
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This Organization has operated under Corporation status since May 13, 1954 Although
the Saint Lawrence has been funded under the Harbor Maintenance Trust Fund since 1987, they
have not received the full 100% of the funding that is necessary for Operations and Maintenance
of the Seaway. 1f we were to take a close look at the per: ge of d . as pared to
other agencies of the Department of Transportation, the Saint Lawrence Seaway has taken the
largest percentage of decrease in funding in the Department, and is still performing the mission
requirements, with less personnel and less funding. This is largely due to the fact that the Seaway
has been borrowing from the reserve fund of the Saint Lawrence Seaway in order to perform the
required mission functions that we are held accountable for

This reserve fund was created by Management of the Saint Lawrence Seaway when we
were under a toll system that paid for the Operation and Maintenance of the Saint Lawrence
Seaway. When there was an excess amournt of operating funds received, these funds were placed
in the reserve account for later use when needed. The purpose of going into the Harbor
Maintenance Trust Fund was to eliminate the tolls for the use of the Locks, and to tax the shipper
at the ports for the use of the locks, ports, rivers and lakes. This money was to fund the Operation
and Maintenance of all the foregoing to keep the system viable and cost effective. The Harbor
Mantenance Trust fund currently has in excess of $500 million. The question thai the Union is
asking is why does the Saint Lawrence Seaway need to be placed into a PBO, if in fact there is
more than enough money in this fund to pay for the Operations and Maintenance costs of the
Seaway

SECTION BY SECTION ANALYSIS
SECTION 102:

Under the proposed language of The Corporation, Management is proposing to have a Chief
Operating Officer. The Saim Lawrence Seaway currently has a Chief Operating Officer under the
title of Associate Administrator of the M Operation. The current position of Administrator
is appointed by the President and confirmed for appointment by Congress. Under PBO the
Secretary of the Department of Transportation would be able to appoint a COO without any
review of confirmation by Congress or the President. The Union believes that if Congress has no
review of the selection, then there is no place for the federal employees of the Saint Lawrence
Seaway, and the people of this country to voice their concerns in a public forum on the
appointment of a COO verses the current administrator

The Union’s position is that Congress needs to have direct control over the selection of
the Administrator for the Saint Lawrence Seaway in order to oversee the Operation and
Management policies.

Keeping in mind that as Federal employees we are hired 1o ultimately serve the people of
this country, and not to *“take” from the people, the idea of awarding the COO up to one-half of
his or her salary as a performance award is in the view of Local 1968 taking the Government and
the Saint Lawrence Seaway in the wrong direction.
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if for the reason that Management of the Saint L; S has indicated to the
Union the reasons for propesing PBO, was to receive funding that will be adequate to fulfill our
mission, then by giving this COO the amount of bonus that is indicated in this proposal is
ridiculous.

During the past year the Corporation has taken the position that the bonus for GS
employees who are in the bargaining unit s to be eliminated and replaced with a Performance
Management System. Management wants to put this into place to award the employees who
Supervisor is willing to write up and justify that employee for any award or bonus that he or she
may think that employes deserves. ’

Local 1968 AFGE has in the past had several problems with this. One, is where is the
money coming from? Two, as always if there is one pot full of money for this purpose as it has
been in the past, then as in the past, the Management of the Corporation wifl receive the major
portion of this money. And what ever Management declares is leR over will be left for the
bargaining unit employees to receive. First the Supervisor who is willing to write and justify a
employee are the only employees who will receive the bonus.  Supervisors have shown the Union
in the past that they are not willing 1o write their empioyees up for bonus awards, and it has been
brought to the attention of the Union that the Supervisors of these employees have been told by
upper Management to keep the rating of their employees down to the national average of the rest
of the Federal work force. The supervisor who have not given their employees lower ratings have
been told to do so by upper management, or the employees rating will not be signed until that
supervisor has lowered the rating.

Q,

The employees of the Saint L. y are required 1o perform several job duties
as part of their position description in order to plish the mission requi of the S
This is primarily due to the number of personnel reductions at the bargaining unit level over the
last 15 years, and the increase in the number of top management officials at the Seaway.

The Union negotiated for Wage Board employees in 1990 to pull out of the Performance
Bonus system. The reason for this is that the bonus program was causing hard feelings among all
the employees. The Union found that employees were given higher performance ratings based on
their relationship with their supervisor and not based on their performance on the job. The Union,
during contract negotiations added $.25 cents per hour to all Wage Board employees hourly rate
of pay.
Since 1990 the Union has had no problem or complaint from the bargaining unit employees.
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TITLE II-- PERSONNEL PROVISIONS
SECTION 202 OF THE PROPOSED BILL-

This section is quite disturbing to the Union
14 (2)1 exempts the Corporation from any personne) ceiling to the number or grade of its
employees.

The Union has seen over the history of the Corporation that when it comes to increasing the
number of employees in the Corporation, this number always increases at the upper levels of
Management of the Corporation. This has been shown to us through the organizational charts of
the Corporation over the years.

As for being exempt in the Grade setting for employees at the Saint Lawrence Seaway the
Union always had the right te negotiate this issue with Management. The Union views this issue
as a way for upper Management to create even more high paying positions for management.

Section 14 (d):

Shorten the notice period preceding a performance based action under Chapier 43, or an
adverse action under Chapter 75 of Title 5: The Union has rejected this in the past and this was
removed, and now here it is again.

Convert certain term appointees to permanent appointments using internal merit promotion
procedures: The Union views this as a way for upper Management to appoint to upper
M p there “buddies” without any one else in Government having a opportunity
to bid on the position. The position can be filled from within without ever going outside for
competitive bidding.

Detailing employees among its offices for unlimited periods. The Union views this as getting
the people trained that are liked by upper Management in order to avoid posting the position for
all 1o apply for and the best qualified employee be selected. This is a tool for Management 1o
circumvent the current system of faimess to all employees.

Establis.. probationary periods of 1.3 years for certain positions. WHAT POSITIONS?
Without knowing the intent of this provision the Union can not support this.

Establish one or more alternative job evaluation systems as described in proposed new
subsection 16 {¢).
The Union body has already rejected this concept b of M position that any new
system will be based on your Supervisor assessment and ability to write the employee up for an
award or bonus, as we have stated before the Supervisors are being told to hoid down the

luations of their employees and most of the current Supervisors are unwilling to spend the time
to write up an employee. Therefore, this leave us in the cold again.
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Provide for variations from title 5 provisions governing recrui and and
retention allowance: This the Union views as a free for all with upper Management between the
Washington Office and the Massena Office of upper Management moving back and forth between
each office for large sums of money that Congress would not have any control over for a
minimum of five years.

Proposed new subsection 14 (e) dispute resolution procedures: The Union has always had the
right 10 negotiate alternative ways to settle disputes with Management.

The Union has a new contract in place that deals with the provisions of reorganizing, moving
employees within the organizations, and the Veterans preference laws currently under review by
Congress that will strengthen the rights of Veterans in the removal and hiring practices. is the
Corporation advocating that these new laws be eliminated under PBO?

New Leave Policy Systems: The Union has not seen this new system that is being proposed
under PBO, and until the Union has a chance to review and determine the extent of the changes,
we have to oppose this provision.

The provisions of section 4703(b)(3) which requires a public hearing on the project plan: The
Corporation is asking that they be exempt from this provision. The Union would like 10 see a
public hearing on this proposal. The Union would like to take part in all public hearings if there
were to be any.

Section 4703 (b)(4) which requires 180-day advance notification to Congress and affected
employees. The notice requirement is changed to 30 days with respect to the Corporation: The
question the Union asked is why this change from 180 days to 30 days? This is 150 days less
notification to both the Congress and the employees of the Corporation.  The Union views this as
a way for Management to circumvent Congress and the Union in imposing any new plan that they
want.

Section 203 Performance Management: The Union has already rejected this portion of the bill.
To bar an employee that has been denied a periodic step increase under § U.S.C. 5335 from there
rights 1o appealing the denial to the Merit Systems Protection Board is again taking the rights of
the employees away from them. This also takes away the rights of the Union under the current
contract provisions.

Section 204 Classification and Pay Flexibilities:
Local 1968 AFGE is exempt from this provision of the law enacted afler August of 1972, We
currently have the right to negotiate classification and pay with the Corporation. We are not under
the Federal Wage System, nor do we ever want to become part of this system.
Local 1968 AFGE has overs the past 35 years fought hard not to become part of the Federal wage
system and the Union believes that if we accept any part of the current langusge we would be
placing the Union in jeopardy of becoming part of the federal wage system. We see this as a way
for Management to destroy this Union and 10 take away from the Union all that the Union has
fought hard for over the past 35 years.
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Section 361 Title 1{I--Procurement Acquisitions:
This portion of the bill we see no need for. This has been indicated 1o us from top Management
Officials at the Seaway. Since we are a small organization that has such a small budget, this
provision has no direct effect. The only part of this provision that the Union would have a
problem with is when they talk about contracting out with the Canadian Government, with the Bi-
National talks going on this would permit the Seaway to contract out with the Canadian
Government jobs on the United States side of the Seaway. With the provision of the 180
notification changed to 30 day we will not have the time to react to this portion of the bill.

Section 401 Operations and Finance: The Union again asks why we need a PBO to finance the
Seaway? Why can’t we use this system of financing the Seaway instead of going through this
process of changing the whole structure of the way we operate, when in fact the system that we
are currently using is working without any problems other than the funding, the current laws for
funding the Seaway, if used, would be adequate. But there seems to be reluctance on the part of
Congress and the Department of Transportation to use the laws that were in acted in 1987 under
the Harbor Maintenance Trust Fund for the Saint Lawrence Seaway.

LN o
IR VI
Respestfully
Craig M. Bolick President Loca| 1968 AFGE (AFL-CIO)
Executive Board and Membership
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American Federation of Government Employees

St. Lawrence Seaway Local 1968

Affiliated with the AFL CIO Massenu, New York 13662
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To the Honorable Coagressman John McHugh, Senator Alponse D?Amatc,
Senator baniel P. Moynihan:

We the Maembers of Local 1968 APGE (AFPL~CIO) are opposed to the
Performance Based Organization for the 8Saint Lawrence Seaway
W Development Corporation for remsons listed above,
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- St. Lawrence Ssaway Locai 1968

Alfiliated with the AFL CIO @ Massens, New York 13562

e

To the Honorable Congressman Joho McHugh, Senator Alponse D/Amato,
Benator Daniel P. Hoynihan:

We the Members of Local 1968 AFGE (AFL-CID) are opposed to the
Ferformance BEmsed Organirzation for the B8aint Lawrence Seaway
Development Corporation for reasons listed above.
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: - St. Lawrenice Seaway Local 1968
Affiliated with the AFL C10

% Massena, New York 13652

DY g

To the Honorable Congressman John McEugh, Senator Alponse D?Amato,
8enator Daniel P. Moynihan:

Wa the Members of Local 1968 AFGE (AFL-CIO) are opposed to the
Pertormance Based Organization for the Saint Lawrence Seaway
Development Corporation for reasons listed above.
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American Federation of Government Employees
St. Lawrence Seaway Local 1968

Afttiiated with the AFL CIO m Massens, New York 13662

il

To the Honmorable Congressman John McEugh, Senator Alponse D/hmato,
8enator Daniel P. Moynibhan:

We the Members of Local 1968 APGE (AFL-CIO} are opposed to the
Performance Based Organization for the sSaint Lavrence Beaway
Develop t Corp tion for listed above.
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American Federation of Government Employees

St. Lawrence Seaway Local 1968
Alffiliated with the AFL CIO m Massena, New York 13662

From:

Craig M. Bolick

83 Nightengale ave.
Massena NY 13662

June 27, 1997

\‘@'/

e

To:

The Honorable John McHugh

United States House of Representatives
Washington, DC 20510

Dear Congressmen John McHugh.

I was requested by Judi Brewer thru your office to provide the following
information for the Government Oversight and Reform Committee. If your office
see the need to change any of this information please feel free to do sa.

L, Craig M. Bolick
2. Born July 5, 1954
3. Detroit Michigan
Married in May 1974 to the present
Wife Kathy age 41
Three Children
Scott age 22
Stacy age 19
Melissa age 14

-

Entered US Air Force July 29, 1971

5. Honorable Discharged Oct. 1975

Started working for the Department of Defense February 1976

Watervliet Arsenal, Watervliet NY Position Machinist

Transfer to the Saint Lawrence Seaway in February of 1985 to the present.
Current Position Machinist WB-11
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6. Current Position in Local 1968 AFGE.

President. Length of time Three Years.

8. Represent 112 Bargaining Unit employees of a total of 158 employed at the
Saint Lawrence Seaway.

~

9. Local 1968 AFGE Concems of a Performance Base Organization for the
Saint Lawrence Seaway Development Corporation.

1. The Standards by which the Seaway will be evaluated by.

2. What is the Administration trying to fix with PBO

Losing the Opportunity 1o become an Independent Organization outside of
DOT.

4 New Leave Policies

5. " Harbor Maintenance Trust Fund For Funding the Seaway verse Tolls,

6. Losing the Oversight of Congress for the appointment of an Administrator.

7

8

hed

Bonuses for % of the Chief Operating Officer annual pay.
Exempt the Corporation from any personnel ceiling the numbers or grade
of its employees.

9. Shorten the notice period preceding a performance based action

10.  Convert certain term appointees to permanent appointments.

{1.  Detail employees for unlimited periods.

12.  Lengthen probationary periods

13.  Establish one or more job evaluation systems.

14.  Variations to Title 5 in Recruitment and refocation bonuses and retention
allowance.

15.  Exemption for public hearing for a demonstration project.

16.  Contracting with the Canadian Government for services.

17.  Bi-National Agreement between the Canadian and US Seaway.

18.  GAO report on the Seaway becoming a Performance Base Organization.

19.  Being placed into the Federal Wage System

20.  Losing the Union rights under Title 5 US codes

ch n Y Sl
m%olick
Presidentof Local 1968 AFGE (AFL-CIO)
83 Nightengale Ave.
Massena NY 13662
Home Ph. 315-764-9860
Fax 315-764-9860 or 315-764-3258
Work Ph 315-764-3255 73220
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e Fax Cover SHEET

O 8, DEPARTMENT OF YAAYSPORTATION DATE: Saptamber 16, 1995
e %8 STARRT. IW
WATRIVGTON. 5C 4598

TO:  Great Lakew/Seaway workding group  FAX

FROM: NANCY MACRAE PHONE:  (203) 3662892
Deputy Director
OFFICE OF INTERNATIONAL FAX:  (202) 366-7417

TRANSPORTATION AND TRADE
NUMBER OF PAGES INCLUDING COVER: §

MEessacr/CoOMMENT:

Attached is the final version of the progress report, cleared by both the Deputy
Secretary and the Deputy Minister and incorporaring aft Tast-minue changes received
frem COE and Coast Guard. Thanks jor all your heip, and let me remind you that
THIS IS JUST TH BEGINNING. Now we really have to get down to the nitty-grimy
work.

Anachment
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PROGRESS REPORT OF THE
U.8..CANADA WORIKING GROUP ON GREAT LAKES/SEAWAY SYSTEM
SEPTEMBER 17, 1996

On June 3, 1996, U.S. Secrelary of Transponiation Federico Pefla and Canadlan
Minister af Transport David Anderson agreed (0 establish a new U.S /Canadian
warking groug to examine the possibility of greater cooperation betwesn the two
countries in sdministering and managing services in the Great Lakes/St. Lawrence
Seaway System. Tha governments of both countries provide 3 wide range of maritime
sarvicas in the Graat Lakes/St Lawrenca River ragion, ang the working group was
fonmed 9 sxpicre ways of mantgining a high level of services desplts rescurce
constraints on both sides of the bordor.

[+]s] 6

‘The groug was charged with expioring ways (o sfiminate or reduce redundancy in
orger (o increase sysitem compatitiveness and reduca user and govemmaent Costs

The terms of reference for the work of the group are at Amachment AL The initiat
sugQestad tima framae of 00 days quickly becams toc short for completion of the antire
anslysis. This 90-0ay repodt, then, I8 3 progress ragort on findings (o date and
recommendations for further, mors detalied tasie.

The working group was 1 axchanga limaly infarmation an the respaclive U.S and
Canadian efforts o restruciure their Seaway organizaticns and identily workable
cptions 1o improve binational management Cf the Ssaway. Tha greup was alss to
make an anaiysis of other aspects af the overall system: Navigation akis, vessel
trathic control systems, ieebreaking, communications systems, and other locks outside
e Bcops of the Binational Seawsy sgreement, It wek to develsp & common s of
gaais raintad to the Graat Laksw/St. Lawrence Seaway System a8 a whale and ¢
sommén sot &f performance measures 10 measury progresy taward meelng those
gone.

QRGANIZATION OF THE WORK

A steering sommitiee, hasded on the U.S. side by the Assistent Secratery for Aviatlon
and intermnational Affairs and on the Canadian aige by the Asgsistant Deputy Minister,
Palicy, diractad the work of two subgroups. The Airst subgroup examined the St
“awrence Seaway iocks system (gecgraghically ldentified as the System bstwesn
Montreal and Lake Erie). The sscond subgroup examined mantimae services on ths
‘ant Of the Lakes: Navigaton sids, vesset tratfic control systems, icabreaxing,
communications gystems, and ather locks dutside ihe scope of the Bingtionsl Seawsay
agreemanrt. The second subgroup aleo looksd at channel drdging,

“he working group comprised represantatives fran the U.S. Depertment of
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T:angpcnaton, the Cenadlan Ministry of Transpenation. ane e Canacian Minstry of
Fishanas and Oceany ag seiscted By 88ch county. 1t aiso included reprasentatives
from the U 8. Department of Stat~ trhe U.8. Army Corps of Engineers, ana the
Cansgian Ministry of Foreign At 3

ON GOA OR PERAT [ TG THE AY
YETEM

The warking groun his deveioped a set of goals ‘or furthering @ cooperative appreach
'0 the Qrest Lakes/Seaway System,

1. Pravide a safe, reliable, and efficient waterway for esmmersial ang recreati~mal
JeOrs.

2. Contnysily examine operations 1o 2nsure that svery elfcrt has Seen made 1o ot
coBts without sacrificing performance,

3. Promcte the competitiveness of the Gres: Laxas/Saawdy system for domestic ang
internationat traffic.

4. Build on existing cooperative arrangements 1o dring the two national organizetions
aven cioser logether.

EINQINGS OF THE SUBGROUPS
Sub-Group 1: 38 Lawrence Seaway Syaterm

The watsrway belween ihe Port of Montria! and Lake Ene fais undar the mandate of
the Canadian St Lawrencs Seswsy Authonty 78LSA), which operaies aight locks in
the Weiland Canal and five of the 3even iocks detween Montrés) and Lake Ontario,
and the U.5. §t Lawrence Seaway Davelopmant Corporation (SLSDC), which
operates the other two locks. The primary operating servica is the safe transit of
ssmmercial and noncommaercial vessels through the ‘ocks and the aavigation
channeis.  Since the opening in 1962, thara has been a history of dlose cooperation
in operations, administration. ang cusiomer service initiatives The Seaway cparates
a8 3 bingtional waterway that depends on tha sharing of assets and resources from
both nadons. Tre Corporation and the SLSA work jointly with respect 1 ruies and
*sguiatons, ovarsll cperations. \ratfic ccntrol, navigation aids, safety, operatng dates,
and retated marketing programs detigned t9 cevelod fully the “fourth seaccast.”

Tre Seaway System's man custamers ore vasse! ownars ang opierators, Midwest
§tates ang several Canad'an Provincas, Great Lakes and St. Lawrense River port
cmmunities, SHIDPArs and recaivers of demestic and internatioral argo. and the
wakes/Seaway maritime and rofated services indusiries.
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The subgroup has focusdd to date on measures hat Sould be put in place within
existing instityional structures for the section of the Seaway from Montréel 10 Lake
COntario, through Increassd sharing of rascurces Setween the SLSDC and the SLSA .
11 has also initated an examinglon of apticns for doser operational erganization using
severai axisting models; nowsver, this effort is at a very early stage

Fingings. The Seaway entilies have & history of cocperative activities in operations,
seminisiration and customer service nitiatives since opaning of the deap drat System
in 1950, Exampley of axisting cooperalve and resource sharing activities include:
vessel inspaction for Seaway filtings and pra-clearance for tansit; axchange of vesse!
traffic control Information; enginesring projects: Seaway notices 1o marinery; tug and
Jatelifter assiatance; channel surveylng, trafMc statistics and publications; end
monitoring of water lavels and flows, and 'ce reconnalssanca.

The binetions! Seaway sudbgroup Identifled significant duplicative activities gs having
potential for alternative rosource allocation by the Seaway entittes:

§hort:-Term

1) Aids o Navigation: Cver 380 floating and fixed aids are positioned
throughout the mtemational section of the St. Lawrance River, detween
Moentreal and Lake Ontario. All require pericdic maintenance and
sarviang, and fleating sids {approximately 200) must be precisely
positioned in the Spring and later ratrieved before the end of tha
navigation ssason. The potental sxists for improved management of this
program undgr one agency, thereby raducing reocundancy and improvirg
gifciency. '

2) Yeswel ingpections: Most acean vessals entering :ne Sedway st
Montreal are raquired to be screenad far compliance with Canadian and
U.S. Coast Guard environmental, bailast water, and port state
reguiations, and U.S and Canadian Seaway rarsit regulations, The
patential axists for consolidatng the four agency inspection requiremants
under ona agency or an indagendaent entity which would cdnduc? & 9ingle
Inspection in Montreal that campiles with all regulatery mandstes. See
this same Initlative under subgroup 2.

3 Mmg%; Vassel Traffic Control (VTC) activities are
carrted out by both Seaway sntties 0 ditemating convo! secors between
Mentraal and Lake Ontarfc. The potential sxists for consofidgtion of

control requiraments under ona sgency, after Differsntlal Globel
Positioning System (DGPS) based vessei tracking 's implemented.

Other potential dreas for cioser cooperation are:. channel sweeping. tug assistanca
dragging, and adminisratve services.
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Furher analysia of these ang other funcuans with sharing potentai requires a cetailes
assessmant of current and projacted costs and JesourCas in Companson 1o So8ts of
nose Jiterrative management proposals, ang assessmant of benefts to Seaway
cLsiCMers as well as the two Seaway agencies, A funfier requirament 'or the wark
Jreun is development of 3 ime frama for implementaten of programs daternined 1o
o4 5.able for restructuring based an findings of the ¢osvbeneft analysis.

Lang:Teom

1} Qptions foe Sinational Operationg. The Seaway subgroup will aise
examine options for fully merged oparations that would complement the
current U.8. groposal (¢ convant the SLSDC 10 2 Performance Based
Organizatlon and the Canadian commerdiaiization initiative for the SLSA.

At present, the two Seaway ertilies are funded through two distinctly
Gitfarent approacres. Users of the two U.S. lccks pay no tolls but are
funded through the Harber Maintenancs Trust Fued, which aiso funds *
the SLSOC. Canada funas its 13 locks through {oil revenuss. Any
pinational Mmanagement plan would have 1o take into account hese
diferences. The subgrup has undertaken an analysis of two models: .
the internationai Joint Commission and the Panama Cansi Commission.
with 2 view 10 identitying desicable lestures appiicable 1o (ne Seaway.

2 8 Mari ises

Subigrouo 2, with Coast Guard co-chars from Both caur-tes, examined the services
that ooth counttes provide in (he Great Lakes ragion. Tne U.S. ang Canadian Coast
Guares already Mave viable cooparative parinerships ihat provide seamless service 1o
the mariner througheut the Great Lakes. Acddionally, the U 5. Ammy Camg of
Enginears provides 2 aumber of vital services diractly in suppcort of Groat Lakes/St.
Lawrenes Seaway ‘rensit The Cams provides reliable ravigation through the Great
Lakes sonnacting shanne:s tetween Lakes Superior, Muron, Michigan, snd Ene by the
lozation and remaval of ebstructions o navigation as well as maintenance dredging,
ana by operation and maintanance of the 500 Lecks. Also, the Comps provides
information on channel conditions and lake lavels 1o navigation, Including lake ‘ovel
prajections, The Canadian Caast Suard is the sounteman of the Corps.  Existing
Memaranda of Understanding (MQUS) 48 weli 33 deth formal and informal working
agresments serve as the (smplate 10r this cooperative efion

Eindinge, The four ey areds that provide the greatest opporturiies for improvad
G R fRSIUrCe Marggement Gatwesn boih countnes are:

1) Command. Control & Communication - Explors Jont Command Centars
and peter utiizaton of the cammunications infrasiruciure

2) Aids to Navigaton - Joint afforts to allocate scarce rgdources to service
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aids, provide Qiscrepancy response, and analyze user needs whie Jalivering
somparabie levels of servica:

3) icebragking - While there iy little coom for improvernent in the bingtional
cocparation that présently axists urder the U 5 /Canadlan icebreaking
Agresmant, tharo may Be ooportunities for the uge of Canadianvy § resources
from outside of the Graat Lakes 10 meet peak Jsmang or for improved resource
employment; end,

4) Marine Safety - Explore opportuniles for ncreasas in the high leve! of
coordination and cooperation aiready ¥ place 'n the aress of port state control,
vassel ingpaction, enviranments! regulation and spill response, almed at
fostaring reguiatory consistency and facilitating commerce.

The existing strengthas and weainesces, a¢ well 83 opportunitias for impravement and
threats to succasa, wars analyzed for each of the four key areas. The following is list
of the specific oppontunities identifiad. categorized as shart, medium or long term:

SHORT TERM:

1} Explore creation of a pilet Joint Operations Center for command and
control of sil markime cperamtionairesponsibities within a pamicular geagraphical
area.

2) Expiore croation of a shared/juint communication infrastructure that
completely aliminatés reduncancy ang duplication of harcaere and
maintenancs.

J) in raspansa o the comparadle initiatve under sudgroup 1, coordingle
vass bosrdingsinspections, where pracicadie, 5o that onae doarding by il
Marine Sefaty Agancies wouid successiully sccomplish &l asfety inspections.

1) Expiare creaion of a fully compathle srared inventary of Aids 1o
Navigation aquipment and hardware, thus sciiltating a wiae variety of
cooperativedoint appontunities for sarvicing, storage and maintsnancs of
navigational aids throughout the Grast Lakes,

LONG TERM: .
1) Qavelop a systam and protacol to engure sharsy Research and

Development on smerging technoiogies (BCS, ADSS, etc.), inciuding jeint
Seveiopmant of poiicy end rulemaking on the impact 1o maritime cperations and



188

Srest Lakes and Seawdy user groups. Ther input to the working group'’s work is
{nersfore sssential in Neiping 10 identity a'iciencies and maximize the potentisi of the
system. Accordingly. as part of ita continued analysis of ways to improve dinational
sgordination, the warking Jroup recommaencs that it be directed to astablish @ means
of aotaining systematic nput from this user community.

2. it:is recommandec that the Secretary and the Ministers enderse the goals set out
at the beginning of this report as @ ramework for Auture sooperation and direct the
‘working group to underiake the fellow-cn werk listed below:

] dentification of immeaiata steps necessary to begin impiemaentation of
the recommendations of the two subgroups on closer cooperation. The
steering committes emphatically agraes with the subgroups that these
actions have significant potentiel for incressed efficiancy for users and
better usd of statf resourcas. The oayoff for users in terms of raduced
eperaling costs from speedier passade thraugh the Seaway and pants
could be substantal.

[ Continued joint analysls of Ature Seaway system cb:m. revenues, and
demana.

) Continued analysis of long-term binational management of the Seaway
system. This complex task snouid be undartaken ovar the naxt six
months

3. The working group recommends that it continue as an ongoing consuitative ‘orum
on Seaway/Great Lakes jasues, rescgnizing hat this informal machanism can play a
useful function in pravidh.g a high-level focus on these issues.
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2 Joinlly shars manae safety information,

3) Cevelop a psicy of compiete recogntion of poliution rasponse
aquipment ¢n both sides of tre Dorder for meeting the ~2quirements of facility
pollution rasponsa plans. Remove bam.ass in Customs laws ana pelicy that
unnecsssanly restrict the S08s borcaer movamen: of commaereial poltution
188DONSE 2QquipMent ang materiais.

QOther Issuag, The subgroup #ise disCussed aradging and 'ock oparationd.
Qppertunitias exist for [ainushared coordiration of drecsed matenal managemaent
activities. Tha subgrue will continue 0 loer further for cpportunities for
improved/additional cooperation in both dredging and iock aperations. it was neted
that gredging is a shared respongibility and that ary cnange in dredging policy must
Be examined cigssely to ansur et it avoids adverse impact en Grast Lakes
waterways managamant ang maritime safety.

In raviewing the seven key sreas identified, (he Subgroup was conscious of the caoits!
<o5ts invoived in 88ch ORROMUNIty/aliemative. An sitempt was made to Jeveiop cost
data to be usad for compansons and costbenaflt analysis, Mowaever, becayse of time
constraints and the absence of 8 specific concapl of operations for any of the
recommended Initigtivee, the subgroup was unable 35 yet to davalop any valid,
cetailed Sostbeneflt Information.

it $20uld be noted that many of these potential efficiercies will nelp mainiain and
sumin § iovel of sarvica deiivered 1o our Cusiomaers/clients wit" oLt airesdy reducac
buagets rather than deliver any further savings.

Matters sucrt aa soversignty, ditfering/conrflicting legal regimes e balancing of
fiSCalcost raquiremants, natianai Approaches (o ‘ees ang cost racovery, and
pubiie/politicai percaptions will rsquire input from other fora. Lianiity wiil alsa remain a
sencam in sny shared activity.

<n a1 operstional level, the iaw enforcemant migslon of the USSG and the giffering
“styte” with which the respactive Coast Guards Jeuvar their mangetes. along with new
taining requiraments, witl glsa impact on the potential scopa for further caoparation.

Qesoite the existenca of an imamatonal dboundary, the cooperative ~elationsnips
aiready n place. such as with iCedreaking and water quaiity «itiatives, have teen
instrumental in praviding reiatively seamiess servica to the maringr throughout e
Great Lakes. Funther consuttations between Loth Seuntries o ~Mprove rege
re'ationsnips can only Meip provide berer sarvics !9 the manner.

M FQR P

1. Ths voring group reczgnizes e valuab'e axpenence ans axpertise of he many
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R KE WAY CONTACT LIST
NAME gAX BHONE
Nancy MacRae, X-2¢ Xer417 X82852
Allen Wlener, X-24 X8ra17 X69530
Secrge McDonald, B-10 X86882 X69603
Larry Myers, C-20 Xg9188 X89183
Joft Rupp, C-20 X89183 X85521
Dave Gunders, SLSOC X67147 XE0898
80b Lewis, SLSOC X687147 X60097
Ceaig Middiabrook, SLSDC xaz147 X80105
Rick Roeth, USCG (CMIC-1)  X74222 X71456

CAPT Paul Barlow, UBCG (216)522:2738  (216)822-3880
CAPT Guy Goodwin, USCG  (218)522.2738  (218)522.3980

CAPT Tom Daly (216)522.3261 (216)522-3504
Glann Wiitshire, USCG (716)843-0871 (716)843-6870
Joe Saboe, USCA (GM-Q) X71405 X71408

Jack Bennatt, B.30 X63393 x86222

Larry Philips, P-30 X63393 - X84362

Don Grabenstatier, State Dept. 8474324 847.8748
Bruce Cariton, MAR 400 X67403 Xa8772
DuWeyns Koch {COE) 761-683% 7614312

Lt Col. Tam. Haidt (COE) {313)228.8009 313-226-8782

{Detrolt Distict Commander}
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Mr. HorN. And I now yield 10 minutes to the gentleman from
Illinois, Mr. Davis.

Mr. Davis of Illinois. Thank you very much, Mr. Chairman. Let
me also indicate that I appreciate the testimony of all the panel-
ists.

General Beale, your statement indicates that you would like to
be able to collect overpayment and earn discounts while paying for
the service by using a portion of the money that is collected by the
contractor. Could you shed some additional light on that?

General BEALE. Yes, sir. It's a practice that’s common throughout
industry where, in the case of trade that takes place, there are
overpayments, there are discounts lost, and there are other oppor-
tunities for revenue that sometimes slip through the books. There
are companies that are available to do the research work on missed
opportunities on a contingency-fee basis. In other words, you can—
you hire this company. If they recoup, they—they keep 10 percent,
20 percent, 30 percent, and whatever the negotiated amount is.
And if they find nothing, then there’s no payment.

The normal way of doing that within Government organizations
is to go out and actually provide, underwrite the service contract,
an opportunity for someone to go in and do that work where you
actually pay them a specific fee regardless of whether they're able
to recoup any discounts or promotion money for you at all. So this
would give us the opportunity to recoup without any cost to the
taxpayer.

Mr. DaAvis of Illinois. Are there reasons you can't do it now?

General BEALE. I'm advised that legislatively we don’t have the
ability to do that although there are some pilot programs that are
being worked right now within the Federal sector.

Mr. Davis of Illinois. Thank you.

Mr. Kazenske, I guess current legislation actually would convert
your office into a corporation; is that not true?

Mr. KazenskE. That's correct.

h%xl‘ ?DAVIS of Illinois. And then why is the PBO status pref-
erable?

Mr. KaZENSKE. Let me give you some background on that. The
concept of the PTO as a Government corporation began in the
104th Congress when there was a bill proposed by Chairman Moor-
head. It was not successful in that Congress. Since that point in
time, the administration has moved forward with parts of their
NPR initiative and realized in doing so that the current operation
as we now exist at the PTO lends itself to a PBO concept.

There was legislation by Chairman Coble this year earlier on this
corporation. There has been much discussion that the mere fact of
being a corporation does not mean that the PBO concept cannot be
applied specifically to the PTO. One of the discussion items that
was of focus of that, the corporation at that point in time was look-
ing at the PTO more from the way its fees are collected and man-
aged, and not being part of the taxpayer roll as significantly as
other Government agencies. However, the PTO also plays a signifi-
cant policy role, as well as, ran this large operation. Those two
roles came together in trying to formulate the PTO structure, into
a PBO having policy and oversight of the business by a COO. And
certainly that concept was merged in H.R. 400.
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Mr. Davis of Illinois. Thank you very much.

Perhaps, Mr. Sanders, both you and Mr. Bolick, could respond to
this particular question: How does the proposed PBO concept affect
employees and the unions of the Seaway Development Corporation?

Mr. BOLICK. I can say that under the demonstration project, that
if the union decided to accept the demonstration project, No. 1, be-
cause we have to be part of this, I think it was OPM or OMB put
in a provision in there that for an FWS system where we currently
now negotiate wages, benefits—gee, I don’t think there’s a thing we
haven’t negotiated, to be honest with you, over the past 35 years—
but those provisions, that if we accept the demonstration project as
it stands, we would go into the FWS system as the way it’s written
right now. Under the current laws we are afforded the right to ar-
bitrate or to go into the impasse panel for dispute. Under the cur-
rent legislation, we would not have that right. We would have to
use alternate dispute resolution, which I have spent a great deal
of time studying. And I have to say categorically at this point in
time it wouldn’t be advantageous for us to go into that dispute
process.

Mr. Davis of Illinois. And so you would no longer have the ability
to negotiate?

Mr. BoLiCK. Under an FWS system, you don’t negotiate your
wages. Your wages are set for you.

Mr. DAvVIS of Illinois. OK.

Mr. SANDERS. Mr. Davis, any changes to any of the personnel
provisions that are in place now, and, very frankly, as I told you
in my statement, we genuinely are not seeking any, which is one
of the interesting aspects of this byplay, is that the union would
have to agree through its collective bargaining process in any of the
changes that we would be seeking. It’s currently not the intention
of the Seaway’s management—obviously I can’t speak for a future
chief operating officer, but it’s not our intention to seek any broad
changes in personnel policy, nor has it been.

Mr. Davis of Illinois. And so even though you might have the
right not to operate the same way, you wouldn’t necessarily see a
great change under your leadership if you were

Mr. SANDERS. No sir. And a future manager, a future chief oper-
ating officer, would have to seek agreement from the union in order
to proceed with any of those.

Mr. Davis of Illinois. Let me ask—but there are no specific safe-
guards—are there any specific safeguards that would protect the
rights of employees?

Mr. BoLick. Currently?

Mr. Davrs of Illinois. Yes.

Mr. BoLICK. Currently right now we have our safeguards in
place. But under PBO I'm not sure there would be any safeguards.
They could legislate something in there, or a new Administrator
can come down and say, well, we’re going to contract your areas
out. And I can go into the British studies where they have, like
Mr.—one of the gentlemen here said that they have contracted,
they have privatized, and the majority of the people have been con-
tracted and privatized in the British system out of 30 that he was
talking about. I think six were left alone, but with some changes.
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Mr. Davis of Illinois. Did that result in people losing their jobs
or

Mr. BoLiCcK. Well, I'm not quite sure on that report, because I'm
only stating from what the gentleman said prior to me, prior to us
four here, from the NAPA. I can say that the part that I saw said
that there were more men that lost their positions than women,
based on the fact that the men do more physical work. That part
of it was contracted out.

Mr. Davis of Illinois. Mr. Sanders, do you see anything that
would stop the PBO from outsourcing, say, from a management
perspective purely for the purpose of saving money?

Mr. SANDERS. No, Mr. Davis. My understanding is that in any-
thing technically as it relates to the types of work that are done,
in terms of all of that there really aren’t any changes that wouldn’t
have to be negotiated through the partnership council that we have
between management and labor now. If there were any changes
agreed to, there would have to be an agreement with our union.
And so unless there’s a fear of what some future union leaders
might agree to or some future managers might foist on union lead-
ers or vice versa, I don’t see that as being a concern right now.

Our concern, and my principal concern, in pursuing this would
be to find a way to tie the Seaway Corporation’s budget, our func-
tion, to the amount of national benefit that we provide. And one
of the ways that we do that is through this mandatory funding
mechanism. The domestic discretionary spending, as I'm sure 1
don’t have to tell you, has been under a certain amount of pressure
over the last few years. So tying our budget to the amount of na-
tional benefit in some quantifiable way we think has benefits not
%ust for management, but really principally for our unionized work
orce.

Mr. BoLick. I would like to say something here. As far as con-
tracts go, we negotiated some recently and tried to put those provi-
sio}r)xls in the contract and management to declare this nonnego-
tiable.

Mr. Davis of Illinois. I guess my next guestion actually would be
what has the relationship been in the past, and the current rela-
tionship between management and the work force, and what I am
trying to get at is are there reasons to feel that this is going to be
negative on the part of the work force and the part of the union?

Mr. BoLick. I have to say that we are not sure what the bina-
tional agreement is at this point, and one of the gentlemen that
spoke earlier talked about the contractual issues in this PBO and
the loopholes. I think it was Mrs. Maloney made a point that there
are several loopholes in these provisions under the idea of being
able to contract out.

We know that the corporation has been over the past year or so
been dealing with the Canadian Government and some other
unions other than this union in the binational agreement between
the Canadian Government and United States Government, to
merge the two Seaways into one and have one COO alternate be-
tween the United States Government and the Canadian Govern-
ment. This is a concept that we have had discussed to us at some
point in time. We are not sure where this is going to head and we
are not sure whether the Canadians, as they currently right now
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can come across the border and work in the United States, and we
cannot go over there, and they can consistently in Massena, NY,
take good paying jobs away from the St. Lawrence County people,
who are highly unemployed at this point in time, but we have
skilled people. But the Canadians can work in this country and we
cannot go over there and work there. If we go into a binational
agreement that says, yes, we are going to do cross-border workings,
that is ludicrous at this point in time until the Canadian Govern-
ment says the United States workers can go over the border and
work in their territories.

Mr. Davis of Illinois. Let me just ask you, have you had experi-
ence with downsizing, outsourcing, and privatizing in your

Mr. BoLICK. My career, my 26 years with the U.S. Government,
yves, I have. At the Watervliet Arsenal in Watervliet, NY. They
have privatized, downsized, they have done everything there. We
were at a work force of over 3,000 when I left there, and currently
right now they are down to 900 people. So that's——

Mr. Davis of Illinois. Tell me the effect, if you know, on the over-
all economy in the area where you were located.

Mr. BoricK. It had a dramatic effect as far as good paying,
skilled jobs because General Electric in that area at that time was
laying off substantially. There was nobody hiring and nowhere for
anybody to go. We had the same thing happen in Massena, NY,
when General Motors downsized. They went from 450 employees to
100 employees, and it had a substantial impact on Massena, NY,
for about 5 or 6 years. The housing went down, people were laid
off, had no money. They had to go on welfare to eat.

Mr. Davis of Illinois. Mr. Sanders, I know, and this is perhaps
my last question. Mr. Chairman, you can’t make all the predictions
in the world, but would you see much of either one of these activi-
ties taking place as the PBO, that is either downsizing,
outsourcing, or privatizing?

Mr. SANDERS. No, Mr. Davis, I wouldn’t. In fact, [ really see a
lot of this in terms of stemming that, if you will. I think this initia-
tive does a lot to stem that in that I think that Mr. Bolick knows
that Canada had a proposal to commercialize which is a euphe-
mism, in some circles, for privatizing Canada’s Seaway operation.
I think Mr. Bolick knows that the Seaway Corporation manage-
ment, myself in particular, were very vocal opponents of that, be-
cause I feel very strongly that the St. Lawrence Seaway is a public
asset to be operated in the public interest and not in the private
interest. So I see our proposal, really, as a way—I don’t believe
that everything is a responsibility of Government. But I do believe
that providing transportation infrastructure is a legitimate respon-
sibility of Government and the St. Lawrence Seaway is an impor-
tant part of that. And I think that Government employees have
been doing that very well.

I will remind you that one of the things that came out of the
GAO report was that the St. Lawrence Seaway isn’t terribly broke
and there is nothing to fix, and one of the reasons for that is the
talent and dedication, really, above all else, of our employees. And
while Mr. Bolick and I may not agree, today, on the best course to
take the Seaway into the future, I would say that over time with
Mr. Bolick and other employees like him, equally talented and
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equally dedicated, that, I really think, we can make sure the Sea-
way stays a public asset to be operated in the public interest with
public employees, the right number of them, and very frankly, I
think that right number is just about what we have now.

Mr. Davis of Hllinois. I thank you, gentleman.

Mr. BoLicK. May I say one more thing? I think a quick fix for
this whole problem would be to make this corporation an independ-
ent corporation like proposed a year and a half ago under H.R.
1440 and to give us the right to get our tolls back to be independ-
ent of the Harbor Maintenance Trust Fund. Under the toll system
over the last couple of years, we would have made a substantial
profit and in the future, next 2 years it looks like we would make
a substantial profit under a toll system. To make us independent,
give us the right to charge a toll for a users’ fee would solve all
our problems.

Mr. Davis of Illinois. Thank you, very much, gentlemen, and
thank you, Mr. Chairman.

Mr. HorN. Thank you. Let me ask a couple of questions here. In
terms of the union’s jurisdiction in Canada, does the American Fed-
eration of Government Employees not seek to organize outside the
United States? Isn't it true that some of the AFL-CIO unions in-
clude Canadian operations, or am I wrong?

Mr. BoLicK. I am not sure about AFGE, but AFL-CIO, yes. I
think the truckers are now cross bordering, if I am not mistaken.
I had a discussion with a gentleman a couple weeks ago and he
said they are just starting to move the trucks across.

Mr. HorN. Is there any reason why the American Federation of
Government Employees cannot organize in Canada?

Mr. BoLicK. They have their own union. They can strike; they
just shut the Seaway down. They have done it in the past. We don't
have that option.

Mr. HORN. So they can get through the two locks, but not
the

Mr. BoLick. That's true, sir. They can shut the whole Seaway
down if they want to go out on strike.

Mr. HOrN. Have they ever done that?

Mr. BoLick. Yes, sir, they have. They have shut the system down
at $10,000 a day per ship. It was an expense for the Canadian Gov-
ernment. They have done that.

Mr. HorN. How long did that last?

Mr. BoLICK. I am not sure, but I would say at least 2 weeks.

Mr. HORN. Interesting. So you are not going to compete with the
Canadian union.

Mr. BoLick. No, sir. They have a lifetime agreement with their
government. They have got a job for life.

Mr. HOrN. I was interested in why you weren’t competing there.
In this country, sometimes, you know, three or four unions compete
for the same work force. It is not unknown. If you think it is, come
to southern California where it happens regularly. Anyhow, let me
ask this of General Beale. I was interested in your testimony that
you really try to meet where the troops are and tell me just for the
record and my education, commissaries are open to what types of
customers?
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General BEALE. Principally, sir, it’s the active duty troops and re-
tirees.

Mr. HOrN. That would be the ones that made it to 20 years?

General BEALE. Yes, sir, 20 or more.

Mr. HorN. Now, what do they get, a special card?

General BEaLE. No, sir. They have the military retired just like
I do. They have an ID card that’s a different color from your active
duty card. It’s gray for retirees, I guess appropriately so, and green
for active duty. And then members of the Reserve component,
Guard and Reserve, are authorized 12 shopping trips per year.
Most of them come in monthly.

Mr. HORrN. Twelve shopping trips per year for reservists.

General BEALE. Yes, sir. And then there are a number of other
categories. Outside DOD, for example, uniformed officers of the
Public Health Service are entitled to commissary services by law.
Members of the Coast Guard, which, of course, in peacetime is
under the Department of Transportation, are authorized. Congres-
sional Medal of Honor winners who are not otherwise, not retired
from the service, and there are a fairly large number of other small
categories which I could submit for the record.

[The information referred to follows:]
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CHAPTER 1
GBNERAL PROVISIONS

Part A - Introduction

1-100 Purpose
Armed Services Commissary Regulations (ASCR) establish uniform policies

relating to operating Army, Navy, Air Force, and Marine Corps commissaries.
Supplemeutary rules, regulations, and directives of the Military Departments,
not 1o conflict with these regulations or their amendments, shall remain in
effect and be enforced. These regulations are not intended to cover detailed
procedures or instructions of .the respective Military Departments,

1-101 Numbering
The numbering system of this Regulation is designed to permit insertion

of additional sections, paragraphs, and pages within the appropriate chapter
and part when revisions are issued.

1-102 Citation of Regulations

"The Armed Services Commissary Regulations," and any paragraph may be
cited ae "ASCR" followed by the paragraph number; thus, this paragraph would
be cited as ASCR 1~102.

1-103 Deviations from ASCRs

Deviations from the requirements of ASCRs shall be made only in ¢ases of
emergency, and such deviations shall be effective only until the emergency ends
or until a proposed amendment can be submitted to the the Assistant Secretary
of Defense Force Management and Personnel (ASD(FM&P)) for consideration. A
report of any deviation shall be furnished to the ASD{FM&P) and to the Military
Department concerned.

Part B - Definition of Terms

1-201.1 HMilitary Departments
The Depariment of the Army, the Department of the Navy, and the Department

of the Air Force.

1-201.2 Military Services
The U.8. Army, the U.S, Navy, the U.S. Alr Force, the U.8. Marine Corps,

and the U.8. Coast Guard.

1-201.3 Uniformed Services

Unless otherwise gpecified, the Army, Navy, Air Force, Marine Corps, Coast
Guard, commisaioned officers of the Public Health Service, and commissioned
officers, ship'e officers, and members of the crews of veasels of the National
Oceanic and Atmospheric Administration (NOAA).

1-201.4 Uniformed Personnel

Members of the Army, Navy, Air Force, Marine Corps, Coast Guard, commis-
eioned officers, ship's officers, members of the crews of vessels of the
NOAA, commissioned officers of the Public Health Service, and members of the
Reserve components as defined in sections 1-201.5 and 1-201.13, below, on
extended active duty or on active duty for training.

i-1

andling Servires, DOOSTD Issue M-
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1-201.5 Reserve Components

The Army National Guard and Air National Guard of the United States, the
Army Reserve, the Naval Reserve, the Air Force Reserve, the Marine Corps
Reserve, and the Coast Guard Reserve.

1-201.6 Depandent |
Apy of the following:

a., A lawful spouse., This includes the separated sp of the sp .

b. Unremarried former spouse of a member or former member, married to
the member or former member for a period of at least 20 years, during which
period the member or former member performed at least 20 years of service that
“is creditsble in determining the member's or former member's eligibility for
retired or retainer pay, or equivalent pay; and the dependents of such former
spouse Lf before the divorce, the person (dependent) was living ic s home pro-
vided by or for an authorized sponsor and wss dependent on the sponsor for over
50 percent of his or her support Public Law (P.L. 97-252 references {a) and (b}).

¢. Children who are under 21 years old, wamarried, and who are, in fact,
dependent for over half of their support from the sponsor.

d. Children who are 21 yesrs old or over, unmarried, who are, in fact,
dependent for over half of their support from the sponscr, &nd who are either
incapable of self-support because of a mental or physical incapacity, or have
not passed their 23rd birthday and are earolled in a full-time coutrse of study
at an approved institute of higher learning. .

e. Parents, including father, mother, father-in~law, mother-in-law,
step-parents and parents by adoption wha are in fact dependent for over half
of their support from ‘the sponsor.

£. .The DoD Military Pay and Allowances Entitlements Manual (reference
(b)) shall be used to determine dependency atatus in questionable cases,

1-201.7 Surviving Spouse

A widow or widower who has not remarried, or whe, if remarried, has
through divorce, annuiment, or the death of the spouse become unmarried.
This catagory also includes an unremarried former spouse who was married to a
member or former member for at least 20 years, during which period the member
or former member performed at least 20 years of service that is creditable in
determining the member or former member’s eligibility for retired or retainer
pay, or equivalent pay in accordance with reference a.

1-201.8 Orphan
The surviving child, including one who is adopted, of a deceaped uniformed

service member, retired unxformed service member, recipient of the Medal of
Honor, or totally (100%) disabled former member. The child must be under the
age of 21; or if 21 or over incapable of self-support because of a mental or
physical incapacity; or under 23, and enrolled in a full-time course of study

‘raation Hyndling Servieas, DOISTD esue 34-03
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at an approved institute of higher learning. The spurviving child must have
been a dependent under definition 1-201.6, above, at the time of the parents

death.

1-201.9 Surviving Dependent Parents

The surviving dependent perents, as defined in 1-201.6.e., sbove, of a
deceased uniformed service member, retired uniformed service member, or recip-
ient of the Medal of Honor, or totally {100%) dissbled former member. The
surviving parents concerned must have been dependents as outlined in 1-201.6,
above, residing in the household maintained by or for an authorized sponsor,
and have been granted commissary privileges before the sponsox's death. .

1-201.10 Retired Personnel

a. All perponnel carried on the official retired lists of the uniformed
Services as defined in paragraph 1-201,3, above, who are retired with pay or
granted retirement pay for physical disability.

*

b. All members of the Reserve components as defined ip paragraph 1-201.!
above, retired with pay, or granted retired pay for physical disability.

€. Retired officers and crews of vessels, light keepers, and depot
keepers of the former Lighthouse Service. (See Section 754a reference (c).)

d. Retired commissioned officers, ship's officers and members of
the crews of vessels of the Coast and Geodetic Survey, {See Section 868a,
reference (c).))

e. Retired commissioned officexs of the Environmental Science Services
Administration (currently known as National Oceanic and Atmospheric Adminis-
tration) (NOAA).

1-201.1] Agent
a. A specific named person may be anthorized on a temporary basis (mot

exceeding 1 year unless extended for continuing hardship) by the commanding
officer, at the command level designated by the Military Department concerned,
to shop for an authorized patron under one of the following conditions:

1. In extreme hardship cases.

2.  VWhen no adult dependent member is capable of shopping due to
sickness or because of stationing away from his or her household.

b. Any person chosen by a blinded or other severely disabled eligible
patron to sccompany and assist the authorized patron in shopping. At the com-
mand level, designated by the respactive Military Departments, commanding
officers may issue letters of authorization containing the following or simi-
lar statement:

" (name of patrom) , the bearer of Uniformed Services
Identification and Privilege Card No. s i8
authorized to be accompanied by 2 person of his or her
choice while shopping in a military commissary

. {snd exchange, if applicable)."

- 1= — - - -
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The statement should anthorize the patron to use any commissary (or exchange).
These may be authorized on a permanent basis if the disability is certified as
permanent by appropriate military medical authority.

¢, Ia the case of an official organization or activity, an agent is
a representative designated in writing by the person responsible for the
organization or activity authorized the commissary entitlement.

1-201.12 Bxtended Active Duty

Full-time duty in the active military service of the United States,
sntered into with the original expectation of serving for am indefinite or
atated period of time, other than active duty for traianing.

1-201.13 Active Duty few-Twaining.

The period in which s Reserve component member is in an active duty status
and entitled to basic pay and allowances under Section 204 (reference (d)), for
full-time training or other full-time duty.

1-201,14 Commissary
Any military retail sales outlet operated under the authority of thlﬂ

Regulation. Separate outlets for purposes of this Regulation are hased upon
geographic location, i.e., operated under one roof. Each separate operating
location shall be considered a commiasary regardless of sales volume or manage~
ment/accountability structure. This {ncludes outlets on the same installation
or » previously designated annex, branch, or satellite store. Individual
facilities under the same roof that are structured to operate at the con-
venience of the customer represent one comeissary. Commissaries shall be
sited for the convenience of active duty military patrons,

1-201,15 Overseas

For purposes of this Regulation "Overseas" applies to other than the 50
United States. Puerto Rico snd Guam will be considered as "Overseas”, The
acronym "CONUSY refers to the 48 contiguous states. .

See Chg Net 2 isfoaf)
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CHAPTER 2
AUTHORYZED PATRONS
Part A ~ Scope of Section

2-100 General

This section lists the individuals, organizations, and activities entitled
to commiassary privileges, except in foreign countries when prohibited by treaty
or other international agreements, and sets forth instructions regarding the
identification of authorized patrons.

Part B - Patroans

2-101 Liat of Patrons

Commissary privileges are authorized for the classes of iandividuals,
organizations, and activities specified in paragraph 2-101.1 through 2-101.19
below. The primary consideration in authorizing commissaty privileges to
individuals is the compensation statua of the member, or in the case of depend-
ents, the ap 's tion status. The intent of patronage is to provide
an income effect benefit through savings on food and h hold items
to subsist and maintain the household of the military member and family for the
inclusive period of compensated duty. The primary consideration in anthorizing
commissary privileges to organizations or other activities is the compensation
status of the beneficiary of the organigationsal or activity support.

2-101.1 Uniformed Personnel
This includes all uniformed personnel, as defined in section 1-201.4,

above.

2-101.2 Retired Personnel
This includes ell retired personnel, as defined in section 1-201.10,
above,

2-101.3 Fleet Reserve Personnel

This includes enlisted personnel transferred to the Fleet Reserve of the
Navy and the Fleet Marine Corps Reserve, after 16 or more years of active
service. (These personnel are equivalent to Army and Air Force retired
enlisted pergonnel.)

2-101.4 Surviving Spouse and Dependents

This pertains to surviving spouse, as defined in section 1~201.7 and
the dependents of the following personnel, as defined in sections 1-201.6,
1-201.8, and 1-201.9, below:

a. Uniformed personnel, as defined in section 1~201.4, who died while
on active duty.

b. Retired personnel as defined in section 1~201.10, above.

c. Members of the Fleet Reserve and Fleet Marine Corps Reserve.

n Hendiing Services, DODSTD fssue $4-03.
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d. Members of the Raserve components, as defined in paragraph 1-201.5,
sbove, who died while on or traveling to or from the place at which the member
is to perform or has performed active duty, including active duty for training
and inective duty training {regardless of the period of such duty) such as drills.
{section 308 reference (e))

e. Personnel of all Reserve components retired with pay under Chapters
67, 367, 571 and 867 (reference (f)).

£, Members of the Reserve components who would have been entitled to
retired pay at age 60, and who elected to participate in the Survivor Benefit
Plan before attaining that age. Privileges become effective on the deceased
member's 60th birthday.

g. Persomnel of the emergency officers' retired lists of the Army,
Navy, Air Force, and Marine Corps who have been retired under P.L. 85-857
(reference (g)).

h. Officers and crews of vessela, light keepers, and dapot keepers
of the former Lighthouse Service.

i. Vetarans separated under homorable conditions who are eligible for
compensation due to 100 percent (total) service-connscted disability, as
determined by the Veterans' Administration or one of the Military Services
(reference (g)).

3. Recipleats of thé Medal of Honor.

2-101.5 Military Personnsl of Foreigo Nations

This pertains to officers and enlisted perscanel of the Military Services
of foreign nations on active duty, as follows:

a. When on duty with U.8. Military Services under competent orders
issued by the U.S. Army, Nevy, Air Force, or Marine Corps.

b. When assigned militsry attache duties in the United States and
designated on reciprocal agreements with the U.S. State Department.

¢. In overseas areas vwhen determined by the msjor oversess commander or
commandant that the granting of such privileges is in the beat intersat of the
United States, and that such peraons directly participate in activities or
functions of the United States military missioa.

d.  Excluded are officers and anlisted personnel of foreign nations,
retired, on lsave in the United States, or attending United States aschools, who
are not under orders issued by the U.3. Army, Navy, Air Force, or Marine Corps.

2-101.6 Official Qrganizations and Activities of the Military Services

This applies to official organizations and other resale activities of the
U.8, Nilitary Services (except concessionaires) that are operated for uniformed
peraonnel on active duty. Sales to organizations may be on a charge sales
basis with billings payable in cash equivalent at least monthly. Sales to appro-
priated funded organizaticns are encouraged when it ia economically beneficial

to the U.8. Quvernment.

2-2
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2-101.7 Non<DoD Government Departments or Agencies in Oversess Areas

In the interest of Federal Government economy, commiamsary sales to non-
DoD Federal Government departments or agencies in overseas locatlons will be
suthorized according to Dol Directive 4000.19 (reference (g)). This support
will be authorized when the support csn be furnished without unduly iwmpairing
the service to asuthorized DoD patroms. Ssles to the extent warranted will be
on a reiwburseable basis as discussed in section 4-601. Recurring support
requirements shall be formalized in negotiated interdepartment or interagency
agreements under the authority of the local commanding officer. Service
support agreements shall be coordinated with the appropriate commissary
command headquarters to ensure resources are available/prograsmed pricr to
final approval. The following categories of support may be authorized:

a. Organizaticmlhuggo:t. Bulk sales to a designated officlal for use
by the agency or department.

b. Individual Support. Individual U.8. employees who were hired in the
Continental United States (CONUS) under transportation agr s of & non-DoD
Federal department or agency snd their dependents (as defined in section 1-201.6
agsigned overseas may be authorized to buy in military commiassaries. Appro-
priate identification credentials shall be issued in accordance with DoD
Instruction 1000.13 (reference (i)).

2-101.8. Hospitalized Veterans

This includes vetersns discharged under bonorahle conditions from the U.S.
uniformed services (as defined in Section 1-201.3) when hospitalized where
commissary facilities are available. (Does not include veterans discharged
under honorable conditions receiving outpatient treatment.) (See Sections
4621e, 7603, and 9621e, reference (f)).

2-101.9 Totally Disabled Veterans

This applies to veterans discharged under honorable conditions from the
uniformed services of the United States who are eligible for compepsation due
to 100 percent (total) service-connected disability, as determined by the
Veterans Administration or one of the Mil{tary Services (refersnce (h)).

2-101.10 Civilian Employees of the U.8. Govexmment Stationed Outaide of
the United States .
Commissary privileges shall be authorized to all Dol civilian employees
(and dependents of their household) who were hired in the CONUS under a trans~
portation agreement for employment in overseas locations, where commissaries
sre available. Oversess military commanders or Secretaries of Military Depart-
ments may extend commissary privileges to civilian employees of other U.S.
Government depsrtments or agencies through official support agreements.

(See section 2-101.7.)

2-101.11 Civilian Employees of the Military Services Within the United
Btates
Privileges may be extended to civilian employees of the Military Services
when specifically authorized by the Secretmry of the Department concerned, and
when it is impractical for the civilisn employee to procure such commissery

supplies from civilian agencies without impairing the efficient operations of
the installation. Privileges shall not be extended to civilian employees of

2-3
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the Military Services who do not reside within the military installation.
Privileges shill not include the purchase of tobacco products in those
states, including the District of Columbis, that impose a tax on such products.

2-101.12 American National Red Cross Personnel

a. Within the Unitsd States. Privileges may be extended to all uni-
formed snd nonuniformed, full-time, paid, professional, and headquarters staff
personnel of the Red Cross who are aassigned to duty with the Military Services
by the Red Cross, and who reside within a military installation in the United
States. Section 2-101.11 regarding civilian employees of the Military Services
applies.

b. OQutside the United States. Privileges may be extended to sll uni-~
formed and sonuniformed, full-time, paid, professional headquarters staff
personnel and to uniformed, full-time paid, secretarisl and clerical workers
of thé Red Cross, who are U 8. citizens and assigned to duty overseas with the
Plili’t.ary Services by the Red Crosa. Extenaion of such privileges will be
determined by the major overseas ders or dants when it is within
their capability and without detriment to their ability to fulfill the military
mission.

2-101.13 Retired Civilian ¥mploymes of the U.S. Coast Guard

This spplies to retired civilian employees of the Cosst Guard who, on
June 30, 1939, were serving as officers or crew on Lighthouse Service veasels,
light keepers, or depot keepers of the former Lighthouse Service, and who,’
after June 30, 1939, and at the time of retirement, were civilian employees of
the Coast Guard serving as lighthouse keepera or on board lightshipa or other
Coast Gusrd vessels. .

2-10).14 United Service Organization (USO)

a., When it is within the capability of the major oversess commander
or commgndant, and without detriment to the ability to fulfill the military
aisslon, comslavary privileges may be extended to USQ clubs and agencies to
purchase subsistence supplies for use in the club spack bars, which support
active duty military members and their families. -

b, In overaeas areas; pnvileges may be extended to USO ares executives,
uso executive directors, and assiatant executive directors who are U.8. citi-
zeus and assigned duties overseas whem it is within the capability of the
overseas commanders, snd vwhen it is without detriment to their ability to
fulfill the military mission. -

2-101.15 United Statas Noangovernmental, Nonm:.litag Agencies, and Individunls
in Overseas Commands

Commissary store support may be authorized in overseas commands by the
Secretary of the Military Department concerned on a reimburssble basis, when
such agencies and individuals are serving the U.S. Armed Forces exclusively,
and when it has been determined that the granting of the privilege would be
in the best interest of the United States, and when failure to grant such
privileges would impair the efficient operation of the U.S. military
establishment.

2~4
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2-101.16 Medal of J * ReciBi

This includes all recipients of the Medal of Honor.
=-3903.17

This pertains to all dependents as defined in section
1-201.6.. To qualify for commigsary patron privileges as:a depen—
dent, one miust be e member of a household maintained by or for an
authorized sponaor. In the’casé of .a divorce, the sponsoris
former spouse, and children residing with the sponsor’s former
spouse ‘are not considered tv ke membérs of an -authorized spon-—
sor’s household for purposes of commigsary prlvileges, .except’
children who reside with a formet spouse meeting the requirements
of paragraph 1<201.6b as provided for by P.L,97-25Z (reference
(a)} .or in cases where-the former spouse has remarried another
authorized military sponsor.

2:101.18 Orphans
As defined in section 1-201.8.
2=101.19 Surviving Dependant Parents
As defined in section 1-201.9.
Part C - Idenclzication-of Patrons

Any individual who. seeks.tp make a purchase from a commis~
sary shall be positively identified as an authorized patron
either before entry into the commissary facility or in CONUS, at
the point of purchase (at the cash register) at the option of.the
respective installation or area commander. The prescribed iden~
tification media shall be carefully checked to ensure that each
individual is entitlsd to the privileges he orf she seeks.

The following methods of identification will be used:

a. For military members in uniform, &s defined in section
1-201.4, at the option of the commissary aystem cormander and
with the concurrence of the respective installation or area
commander, the official military uniform is acceptable .
means of identifying the wearer as an authorized patron. - This
only applies to U.S. uniforms as defined in section 1-201.4 and
does not include uniforms as defihed in section 1-201.4 and does
not include uniforme of other nations, ROTC cadets, Boy Scouts,
Civil Air Patrol, etc. - All commissaries shall perform personal

#Second amendment (Cb 3, 8/3/90) , .
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random spot checks of uniformed personnel requiring that 100
percent of customers show an official DD Form 2, Armed Services
Identification Card, during the spot-check period.

b. All other persons not in military uniform shall be
identified by an official DD Form 2 or an official DD Form 1173,
Uniformed Services Identification and Privilege Card, in accor-
dance with DoD Instruction 1000.13 (reference (i)). All identi-
fication ghall bear the signature of the person to whom issued.
Reserve personnel not in military uniform and their dependents
shall be identified as specified by section 2-204, below.

2-203 Reserve Component - Identification Procedures

Members of the Reserve components, as defined in section
1-201.5, above, are eligible to use military commissaries by
reason of the perfomance of active duty (as defined by section
201.13, above}. The beneflt may be exercised by the member or
the member’s authorized dependents (as defined by section ’
1-201.6, above}. The following criteria and/or zdentiflcatlon
proceduras shall be used in administering the benefit.

d SBrvV A member of Selected Reserve in good
standing, as defined by section 1-201.16, above, shall be issued
a "DoD Form 2529, DoD Reserve Component CQmmissary Privilege
Card, " (instruction and form are at appendices C and D respec-
tively) by the unit administering the Reserve training and/or
orders authority. This form shall be controlled by administering
units and publication offices. No member shall be issued, nor
possess, more than one "DD Form 2529" for the same benefit
period. A benefit period will not exceed 365 days. The card
authorizes the bearer 12 days of discretionary visits during the
applicable 365-day period. Prior to gaining entry to a commis-~
sary, a Reserve member shall be required to present their Commis
sary Privilege Card, "DD Form 2529," along with valid Reserve
identification card (DD Form 2), while an authorized dependent
shall be required to present a Commissary Privilege Card along
with a valid form of identification containing a picture of the
dependent. "If the dependent possesses one of the following
Reserve dependent ID cards, the dependent’s name is not regquired
to appear on the Commissary Privilege Card as the dependent has
been verified in the Defense Enrollment Eligibility Reporting
System (DEERS) as the sponsor’s eligible dependent. The Reserve
dependent ID cards are: Army Reserve and Army National Guard -
DA 5431, Air Force Reserve and Air National Guard - AF 447, Navy
Reserve - NAVPERS 5512/7, Marine Corps Reserve - NAVMC 11138,

#Sacond amendment (Ch 3, 8/3/90) 2eg
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DD Form 1173-1 (Guard and Resérve Family Member ID Card) which is *
replacing the above Reserve dependent ID cards on a phased-in *
basis. "The commissary entrance control clerk shall date stamp
one of the 12 blocks with the current date on the ®*DD Form 2529,"
at the time of entry.

*

Active Duty, Any member of a Reserve component as
defined by section 1-201.5, above, who is ordered to active duty
as defined in section 1~201.13, above, is authorized to use
military commissaries during the inclusive period of the actual
active duty. Before entry into the commissary, the Reserve
menber shall be required to present a copy of the sponsor’s
active duty orders along with a valid form of identification
containing a picture of the dependent. The orders shall contain
the name, rank, social security number or service number of the
sponsor; beyginning and ending dates of the sponsor’s active duty
tour; and the name of the individual dependents. If the depen~
dent possesses one of the above Reserve dependent ID cards, the
dependent’s name is not required to appear on the sponsor’s
active duty orders as the dependent has been validated in the
Defense Enrolliment Eligibility Reporting System (DEERS) as the
sponsor’s eligible dependent.

* »

LA S BN % BN 3

-204 Civi n £ th v
of the United States ldeptificatiop Procedures
Civilian emoloyees and their dependents authorized privi-
leges at ovarseas installations under section 2-101.10 shall be
identified by an official DD Form 1173, "Uniformed Services
Identification and Privileges Card" as provided in paragraph
E.2.d4 (11) of reference (i) {(note reference (i) is being revised
to authorize commissary privilege in Puerto Rico as an overseas
location (see ASCR 201.15)). .Civilian employees on official
temporary duty {TDY) orders in overseas locations must present a
copy of competent official orders indicating specific inclusive
dates of official duty at the overseas installation and a certi~
fication by local command authority authorizing commissary privi-
legea. Additionally, the TDY employee will présent a separate
identification credential containing a photograph (such as state
driver’s license) to validate identify as listed on the orders.
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Mr. HorN. How about veterans that have gone to veterans hos-
pitals or something? Do they count in that? Can they go to a com-
missary?

General BEALE. Sir, I know that—I can’t say for certain that all
veterans are excluded. I know there is a provision before one of the
bodies of Congress right now to include veterans with a 30-percent
or more disability. In fact, I read that on Legislate the other day.
But by and large, I don’t believe veterans are included unless they
are retirees or one of the other categories.

Mr. HorN. So the basic thing is the retirees. How do you make
your judgments now? We talk about downsizing here. We have had
a lot of it in base closures, and there are thousands of retirees that
are no longer served by some commissary. Now, I don’t know if
they are primarily the grocery market, all-purpose Wal-Mart com-
missary, but I am thinking of the pharmacies we were able to keep
open at the Long Beach Naval Shipyard for 2 years. Suddenly they
close it and say if you want a pharmaceutical prescription filled,
you have to mail it in to heaven knows where. And I realize that
is not unknown in the private sector. HMO’s are doing it, so forth.
But when you lose your local pharmacy, you lose that professional
behind the counter that especially for retirees is performing a very
useful service, like what are the other 15 pills some doctor has pre-
scribed for you. And as you know, a lot of doctors dealing with peo-
ple over 65, which I am, would say just bring in all the prescrip-
tions and throw them in the trash can and we’ll start over. Because
a lot of these different prescriptions, if people continue to take
them, are very life threatening in terms of one counteracting the
other or one leading to real difficulty.

So I am curious on how we make a judgment in this country on
what commissaries stay open when the active troops go and you
still have a retiree clientele. Have you kept them open in situations
where there is a retiree clientele and the troops have gone?

General BEALE. Not specifically a retiree clientele, but in several
cases, to include the commissary at Long Beach Shipyard, we have
maintained commissary capability at seven locations where sub-
stantial numbers of active duty remained after the dust settled
from base closure from what was supposed to be a complete closure
to something that was more akin to a realignment.

The initial guidance that came out of the Defense Department
several years ago was that since the criteria historically had been
based on the number of active duty at a specific location in order
to qualify for a commissary, that once the active duty moved to an-
other location or the active unit was shut down, that, in fact, the
commissaries would close.

Now, the Department has backed off of that policy guidance and
what we were trying to do right now through the Defense Com-
missary Board is take a more regional approach to the way deci-
sions are based on where commissaries will be ultimately scattered
across the landscape to take into account some of the concerns that
you have mentioned, particularly with regard to the retired com-
munity that have obvious expectations of continued service on
through retirement.

Mr. HorN. They are pleased with your service and don’t like to
see it disappear.
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General BEALE. Yes, sir. )

Mr. HoRN. Do you include pharmacies in your jurisdiction?

General BEALE. No, sir, we have no connection with pharmacies.
The Army/Air Force Exchange Service and the Navy Exchange
have been getting into the pharmacy service in conjunction with
the surgeon generals and the medical departments of their respec-
tive services, but the commissaries have not been into the pharma-
ceutical business.

Mr. HORN. But they are under some of the departments, such as
the Navy or the Army or Air Force, you are saying.

General BEALE. It's normally been a cooperative effort between
the medical departments of the services and their respective ex-
change service as opposed to the commissary system.

Mr. HORN. Is there any reason why a commissary shouldn’t all
be under the defense commissary system?

General BEALE. Well, all commissaries are. All commissaries
under the Defense Commissary Agency, but with respect to your
question about pharmacies, we have no connection with that. Now,
the exchanges are another matter. The Army/Air Force Exchange
Service, that services obviously the Army and the Air Force, the
Navy Exchange and the Marine Corps Exchange are non-
appropriated fund activities, meaning they are cooperatives paid
for by the service member, as opposed to an appropriated fund ac-
tivity such as the commissary system where 75 percent of our oper-
ating costs are borne by the taxpayer.

Mr. HOorN. Now, wouldn’t it be more economical if pharmacies
were out of the services and under the jurisdiction of the Defense
Commissary Agency, because you would get more bulk buying and
lower rates for your customers.

General BEALE. Let me answer that in two ways, if I might. I
can certainly say from the perspective of the commissary, we could
certainly engage in that practice and get into the pharmaceutical
business. However, it would, unless we were going to charge for
pay-as-you-go service, we would require some additional operating
funds from the taxpayer in order to be able to provide that service.

From the standpoint of the Department, I can address it in a
limited manner because prescribing to going to DeCA, I com-
manded the Defense Personnel Support Center in Philadelphia,
PA, which among several functions is responsible for buying all
medical, surgical, and pharmaceutical items for the Department of
Defense.

Now, the Defense Personnel Support Center, which is a subordi-
nate command of the Defense Logistic Agency, is able to negotiate
very good contracts for pharmaceutical purchases based on the le-
verage it brings buying for the entire Defense Department. Now,
those buys, either available through the depot systems, but more
likely today through a prime vendor from the commercial sector
who is located in the geographic vicinity of those hospitals to pro-
vide support, provide some very good service, and I am not quite
sure that DeCA could do any better job than my old outfit in Phila-
delphia did in terms of buying pharmaceuticals and the leverage
that they are able to bring to the table representing the entire De-
fense Department.
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Mr. HorN. Now, does Defense Logistics also purchase for you, or
do you do your own purchasing?

General BEALE. Over time, and it’s an interesting point that you
raised, and I suppose because 1 came from Philadelphia down to
DeCA and I was able to see some of the challenges that faced us
in Philadelphia versus some of the opportunities that presented
themselves in DeCA as we brought the four service systems to-
gether. Over the last 4 years I have taken in-house most of the
purchasing that the Defense Personnel Support Center used to do
on behalf of the commissaries, because quite frankly, we can do it
cheaper for the taxpayer. And we are not paying the surcharge
rates that are normally assessed by DOD service providers.

Now, there are some commodities that are still purchased for us
by the Defense Personnel Support Center. In the continental
United States, for example, produce, fruits and vegetables, are still
purchased by the defense subsistence offices of the Defense Person-
nel Support Center for both commissaries and troop issue, read
that dining facilities, of the various services throughout the United
States. They still serve as our agent in Europe, for example, to pro-
vide and purchase offshore items for us that are purchased over-
%eas versus those that are shipped over for sale from the United

tates.

So we still have some limited relationship with DPSC and DLA,
but we have taken the purchase of what we call market-ready
items, bread, milk, fresh meat, chickens, principally perishables,
taken that over from DLA and taken over the contracting for
semiperishables and in this case eliminated the middleman be-
cause we can do it a little less expensively than was previously the
case.

Mr. HorN. That was a very helpful explanation. Without objec-
tion, I would like the staff to work with your staff to put together
a list of where the commissaries still are.

General BEALE. Yes. We can submit that, yes, sir.

[The information referred to follows:]
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Mr. HorN. And also Mr. Bolick had a statement, had a number
of attachments, I want them put in the record. Without objection,
they will go with your statement.

One more question I have for our friends from the Patent and
Trademark Office. Was privatization ever considered by the Patent
and Trademark Office?

Mr. KAZENSKE, I believe at one point, there was a NAPA study
that we worked with that was considered, however wasn’t followed
up on, I believe.

Mr. HOrRN. What was the reasons for not considering it?

Mr. KazENSKE. One of the main reasons was the granting of the
patent and the trademark is the sovereign function of the Federal
Government and should remain as part of the Federal structure.

Mr. HOrRN. What is the basis for that statement?

Mr. KAZENSKE. It is the provisions under title 35 of the United
States Code that deals with the granting of the patent and title 15
with the registration of a trademark.

Mr. HORN. And you don’t think that could be privatized?

Mr. KazZENSKE. There are aspects that maybe could be privatized.
However, 1 think in the current situation I would strongly rec-
ommend that it not be at this point in time. Seeing more that we
take steps as we move through this process and not take major
leaps in the legislation or any point of legislation.

Mr. HORN. What do the British do? Do they privatize their pat-
ent operation?

Mr. KazZENSKE. It is not privatized. It is a type of government
corporation. It's a much smaller office with an operation that re-
ceives about 22,000 patent applications a year.

Mr. HornN. That’s about one-third of your daily mail.

Mr. KAZENSKE. That'’s right.

Mr. HorN. Well, I am looking at the Constitution of the United
States of America, which is a good document to look at occasion-
ally. Article 1, section 8, we get down to the following language:
“To promote the progress of science and useful arts by securing for
limited time to authors and inventors the exclusive right to their
respective writings and discoveries.”

Now, section 8 merely says that Congress shall have the power
to, and then you have got a whole series of actuals. And then, of
course, you have the great necessary and proper clause at the end,
“to make all laws which shall be necessary and proper for carrying
into execution the foregoing powers and all other powers vested by
this Constitution in the Government of the United States, or in any
Department or officer thereof.”

Actually nothing there says you can't privatize the Patent Office,
as long as Congress does it.

Mr. KAZENSKE. I guess you could.

Mr. HORN. That’s a congressional power to regulate in that area.
And I have felt for a long time that what is left of the Department
of Commerce, your operation could run like a clock in perpetuity;
the travel office we got rid of; and you have got a couple of bureaus
down there to help the special trade representative gather data.
NOAA is 60 percent of Commerce’s budget and they could go off
and run themselves, too. So I wonder why do they need all these
political appointees to tell them what to do, when like the National
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Science Foundation, or the National Aeronautics and Space Admin-
istration, they work quite well, thank you. They don’t need to be
in a Cabinet department.

And 1 just wonder why all these people are still hovering around
Herbert Hoover's Commerce building. In his day, Commerce was
something. But with the New Deal, all of those basic functions
went to regulatory agencies, Federal Communications Commission,
Federal Trade Commission, all the rest of it that emerged out of
the 1930’s, 1940’s, 1950’s, the NLRB, and so forth.

All of that used to be something Commerce had something to say
about. They don't have anything to say anymore. So I just wonder
why we need this tremendous overhead that for a group of agencies
that could run themselves without political appointees, be they Re-
publican or Democrat. So we will be pursuing that, I hope, in this
Congress, in the next couple of years, and try to make it a little
leaner Government. And all I am saying is just opening the mail
in your place is a challenge.

1 thought the two Senators from California had the worst mail
load I know, with 34 million people taking pen in hand every day,
or seems that way. But I wish you all well. You have given us an
excellent perspective on your particular operations and we are most
grateful to you.

I now want to thank the following people that had a role in prep-
aration of this hearing. J. Russell George, who is looking over the
whole crowd and the staff and me, as staff director of this distin-
guished subcommittee; Matt Ryan on my immediate left, the pro-
fessional staff member in charge of putting this particular hearing
together; John Hynes, who is out working with the media, I guess,
professional staff member; Andrea Miller, our staff assistant/clerk;
Mark Stephenson with the minority professional staff; Gene Gosa,
the clerk for the minority, and we are privileged to have four in-
terns working for us. Interns translate into free labor for summer,
and try to enjoy yourself after the free labor, Darren Carlson, Jeff
Cobb, John Kim, and Grant Newmann. Our two court reporters are
Vicky Stallsworth and Tracy Petty. We thank you all very much,
and with that, the meeting and hearing is adjourned.

[Whereupon, at 12:57 p.m., the subcommittee was adjourned.}

[Additional information submitted for the hearing record follows:]
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The Information Industry Association (I1A}) appreciates the opportunity to offer
comments for the Subcommittee’s consideration as part of its oversight hearing on
proposals regarding Performance-Based Organizations (PBO’s) as defined by the
Administration’s National Performance Review (NPR). 1A and its members are
supportive of the overarching concept encompassed in the Administration’s PBO
proposal, which is to improve the performance of government agencies and cut their costs.
Additionally, we believe there is some merit to the idea of allowing agencies managerial
flexability to help achieve these results. However, with respect to one very important
function of the government -- disseminating government information to the public -- [IA
believes that there should be no flexibility in an agency’s legal obligation. Close inspection
of the PBO materials available from the NPR World Wide Web Site, raises questions
about the Administration’s intent with respect to dissemination obligations, We are
concerned therefore, that without clear congressional direction, agencies might try to
avoid or abuse their information dissemination responsibilities if designated as PBO’s.

Our testimony will focus on these specific concerns.

We commend the Subcommittee for holding this oversight hearing and believe that
our comments are especially relevant i light of your recent oversight hearing regarding
the Government Printing Office and Executive Branch information dissemination, as well
as your impertant work last year on amendments to the Freedom of Information Act.

The Information Industry’s Interest in Government Information Access

1A is the trade association of jeading companies involved in the creation,
distribution and use of information products, services and technologies. Our 550
corporate members range from large multinationals to entrepreneurial start-ups. The
Association includes traditional and electronic publishers that provide a wide variety of
information products and services covering nearly every subject matter imaginable, as well
as interactive service providers, computer manufacturers, software developers, and
telecommunications companies. Many of I1A’s members obtain information from
government agencies and incorporate this data into products and services that are then
sold to the general public. The private sector information industry therefore plays a key
role in promoting and enhancing public access to public information.

I1A member companies help serve the needs of a broad segment of society that
obtains information from sources other than government itself, whether for reasons of
convernience, privacy, or efficiency. Thus, when discussing increased access to public
records, it is impottant to remember that users of private sector information products and
services are also part of the public. To ensure that this significant segment of government
information users continues 1o have access to the information products and services on
which they rely, lJA believes it necessary for government to adopt policies which will
encourage a diversity of sources for data generated by public institutions. As a result, IIA
has long supported a set of sound information policy guidelines that encourage
government to provide unfettered access to its information. Many of these principles are
now cedified in Title 44 as a result of the Paperwork Reduction Act of 1995 (PRA).
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As stated in IIA testimony before the Subcommittee earlier this year, PRA brought
to closure nearly ten years of effort to fashion a set of sound information policies to
govern federal executive azency dissemination of government information,
Representatives of the information industry, the library community, and consumer groups,
together with executive and legislative branch officials, all participated in the process of
crafting the dissemination principles contained in PRA and supported its adoption.
Because it was instrumental in the adoptions of PRA, the Subcommittee is aware that in
many respects, PRA is a landmark statute, establishing rules for federal officials to follow
as they proceed toward an era where the provision of government information will be
greatly affected by the advent of new technologies and new demands by the public.

However, as 1A also expressed to the Subcommittee during the May 8 hearing,
we are very concerned that despite all the effort and time involved in crafting this statute,
its spirit and mandates are being ignored. IIA can report that the Office of Information
and Regulatory Affairs (“OIRA™) has failed to fulfill its duty to provide clear direction to
agencies about their obligations and responsibilities under the law. This has led to
aurmerous major and minor violations of both the intent and the clear language now
contained in Title 44 of the U.S. Code. If the trend continues, government activities will
threaten a number of private sector information providers and their customers will
decrease, rather than increase, the amount of information available to the American public.

Therefore, as the Subcommittee considers proposals which give agencies more
autonomy and flexibility with respect to statutory obligations, such as the Administration’s
PBO proposal, it is critical to ensure that there is no erosion in agency information
obligations under the PRA dissemination rules.

Specific Concerns

In studying the details of the PBO proposal, as outlined on the NPR Web site, ITA
discovered two troubling pieces of information which raise concerns about the
Administration’s intent with regard to agency information dissemination obligations.

First, within the Performance-Based Organization Web page there are several
sections. One of those sections is entitled “Flexibilities.” Under the Flexibilities section,
there is an ambiguous reference, with no further details, entitled “Paperwork Reduction
Flexibilities.” We have attached for the Subcommittee’s review a printed copy of the
reference. We urge the Subcommittee to have the Administration explain further what it
envisions in using this terminology If it is the intent of the Administration to allow PBO’s
to exempt themselves from current dissemination responsibilities, IIA would urge
Congress to state clearly that agencies are not exempt from such responsibilities.

11A’s concern is heightened in light of the fact that OMB - which as mentioned
above, has been lacking in its enforcement of the PRA dissemination principles -- is one of
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the three organizations {along with the NPR and the Office of Personnel Management)
anointed by the Administration to help agencies mastermind how they can become PBO'’s.

The second reference in unambiguous and gives ITA significant concern. Ina
document entitled “The Blair House Papers”, which were forwarded by President Clinton
and Vice President Gore in January of this year, there is a list of the Administration’s
potential PBO candidates. One of the candidates listed is the Department of Commerce’s
National Technical Information Service (NTIS). As the Subcommittee is aware, NTIS is
engaged in information dissemination activities that are in direct violation of PRA. While
we have thoroughly documented our concerns regarding NTIS in our submission for the
Subcommittee’s May 8 hearing on executive branch dissemination activities, it is
worthwhile to reiterate our overarching concern regarding NTIS' philosophy and
operations with regard to their information dissemination responsibilities. It is relevant to
focus on NTIS because its philosophy goes to the core of the type of behavior Congress
should help ensure does not infuse PBQ’s.

National Technical Information Service (NTIS)

In general, NTIS, which is required to be self-sustaining, has adopted the
philosophy that the business of government is to be in business. The fact that it must be
self-sustaining has driven this philosophy at NTIS and its attendant actions. NTIS has
undertaken actions that seem to go far beyond its mandate to operate on a self-sustaining
basis. Not only do some NTIS policies stretch the boundaries of its legislative authority,
in some instances NTIS is acting in direct opposition to information dissemination policies
contained in PRA -- such as duplicating private sector products already available in the
market. As such, these actions threaten to impair public access to government
information.

NTIS was created and exists today strictly to collect and disseminate scientific,
technical and engineering information (“STEI") which is generated by various federal
government agencies. In effect, NTIS acts as a central repository for such information,
which is originally collected by the agencies using taxpayer dollars in order to fulfill the
essential dissemination responsibilities which are a part of thuse agencies’ missions.

The governing statue that provided NTIS with this special role for STEL is the
American Technology Preeminence Act (“ATPA” P.L. 102-245). By mandating that all
federal agencies transfer to NTIS all STEI that results from federally funded research and
development ATPA sought to increase American participation in technology development.

The mandate for transfer of STEI was intended to allow NTIS to become an
efficient service to provide information to the American people to aid the drive for
increased American competitiveness. However, NTIS’ profit-making approach to its
operations, aggravated by its monopoly position, threatens to reduce access and thwart
the very goal it was designed to accomplish. Rather than fulfilling the crucial role of
granting wider access to scientific, technical and engineering information, NTIS has
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undertaken steps that serve in some instances to forestall broad disserination of this
material and in others unnecessarily duplicate the dissemination efforts both of the private
sector and other governmental bodies.

In a business-like effort to expand its inventory to make it more attractive to
potential users, NTIS has adopted a very broad, 1954 Comptroller General’s Opinion
definition of “technical information.” This broad definition creates a situation whereby the
originating agencies are transferring whole classes of information to NTIS for
dissemination and in some cases then refusing to provide it directly to users.

PRACTICES

Below, we have listed some of the practices of NTIS which are in conflict with
PRA requirements. We have done so to reinforce the negative consequences that could
occur in granting general flexibility to PBO’s with respect to PRA requirements.

Exclusive Arrangements: The purpose for restricting agencies from entering into
exclusive information dissemnination activities is to ensure that no agency, private company
or other non-governmental entity can establish monopoly control over public information.
Public information should be available to ail.

Nonetheless, in an effort to promote its joint venture opportunities, NTIS has
suggested in at least two publications that an exclusive arrangement for information
dissemination might be made. In its two-year business plan produced in 1992, NTIS
stated: “[T]he joint venture program enables NTIS to enter into exclusive non-
competitive partnerships with private sector organizations to invest resources and share
benefits.” Inits 1993 joint venture guidelines, NTIS wrote: “[Cjompanies making
investments to enhance NTIS information products and services may also need exclusivity
to warrant their level of investment and to ensure that they can capture some benefit from
their investments.”

Restrictions on Redissemination: If an agency can disclose government information,
then an agency should disclose it. To ensure the free flow of information afforded by the
First Amendment, governmental authorities should not restrict or regulate the use, resale
or redissemination of public information. Unless the government can justify restricted
access to its information under tightly controlied procedures to protect national security,
no legitimate governmental purpose can be served by limiting the use of government
information.

Copyright statutes are a means for originators of information to assure a fair return
for their creative endeavors and to protect against misuse of their information through
restrictions granted to the owner of the information, However, in the United States,
Section 105 of the 1976 Copyright Act expressly prohibits, with very limited exceptions,
federal government assertion of copyright in its works. This prohibition exists both to
prevent a surreptitious means by which government might seek to control information
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about jtself and to protect the First Amendment guarantees of freedom of speech and
press.

Yet, despite the long-standing acceptance of Section 105 of the Copyright Act and
the restatement of this principle in PRA, NTIS continues to enforce copyright-like
controls over the information it has available. In 1995, NTIS offered to provide the
bibliographic database which it creates and maintains to Depository Libraries at no cost.
Acting like a profit-making business rather than a governmental agency, NTIS issued
regulations which placed copyright-like, downstream use restrictions on the information.
The regulation stated: “[{Jmproper disclosure of this valuable information could seriously
erode NTIS’ ability to operate on a self-sustaining basis. .. [Ilmproper dissemination of the
list of products could significantly reduce the rental value of NTIS’s bibliographic
database as an income producing asset.”

Another more permanent and long-term example of NTIS’ prohibitive
dissemination practices is shown through the evolution of its contracting agreements over
the past 25 years. Throughout the 1970°s and most of the ‘80’s, NTIS’ database user
contracts consisted of approximately seven pages of text and several schedules. Today, in
contrast, NTIS employs a private sector, copyright-tike license agreement which consists
of 18 pages of text and was adopted -- according to one of [IA’s member companies --
from perhaps the single most restrictive database copyright license agreement utilized
anywhere in the world.

Rovalties: Governmental imposition of royalty fees for resale or redissemination of
publicly available information represents another copyright-like control over data and as
such violates the PRA. Again, the Copyright Act’s limitations on the government’s ability
1o copyright public information confirms the premise that any person who has acquired the
information may use it, resell or redisseminate it without paying any additional fees or
royalties to the government.

The bibliographic databases mentioned in the example above are the NTIS
products most often used by the information industry in its information products. Again,
these databases are created from information that agencies are mandated to give to NTIS
under the ATPA -- information that is created at taxpayer expense. Yet, anyone in the
public wishing to use the agency information must enter into a liceasing agreement with
NTIS that requires a payment of a flat fee and payment of an additional royalty fee based
on the amount and frequency of use of the information.

Over the years, the royalty rate and other downstream use restrictions in NTIS’
licensing agreements have steadily increased -- so much so that in some instances
information companies are contemplating abandoning redissemination of the information.
Thus the goal of increasing American participation in technological developments has the
potential to be seriously undermined, as NTIS palicies force private sector participants to
reduce either the number or scope of their products and services. This is a prime example
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of how bad information dissemination practices defeat the primary objective of
government to inform its citizens through broad dissemination of information

User Fees in Excess of Cost of Dissemination: A practice that some agencies employ
that looks suspiciousty like the controls granted exclusively to non-government owners of
copyrighted materials is the imposition of a fee that is based on perceived market value
rather than the cost of dissemination. Copyright owners operate in a competitive
marketplace, and their investment in creative and innovative materials can continue only if
they receive fair compensadon for their goods and services. However, government must
and should act differently in a free and open society. To encourage the widest possible
dissemination of public information, agencies should make their information available at
the cost of dissemination -- that is the cost of making a copy available in any existing
format requested by the user. The Freedom of Information: Act (FOIA), for example,
limits agencies to recovering only the “direct costs” of searching, duplicating, and
reviewing records found to be responsive to a request.

Based on the notion that its mission is to disseminate information, and that it is to
be self-sustaining, NTIS argues that a/l of its costs should be included in the cost of
dissemination and thereby charges high fees for obtaining information. Moreover it
appears to add more costs on high-volume, popular information. In some instances the
user has no lower-cost option for obtaining the information because the originating agency
believes it is fulfilling its dissemination obligations through NTIS.

While the previous comments have been restricted to problems relating to
information dissemination activities, it is also important to note here concerns relating to
the fact that NTIS is a fee-funded agency.

Normally when an agency collects fees for services it provides, the revenues go
into the U.S. Treasury. If an agency wants to establish a dissemination activity, it must
justify it to Congress, which in turn will appropriate the funding only after it deems the
agency request necessary and justified. This process provides an opportunity for Congress
and the public to examine the proposal as it relates to the agency’s mission as well as its
relation to other dissemination activities in the public and private sectors. However,
Congress yields some of its important oversight role and reduces the agency’s public
accountability when it authorizes fee-funded dissemination operations.

When an agency is funded directly from collected fees — as in the case of NTIS --
it has an incentive to generate fees even if it means disregarding long established and
widely supported information dissemination policies. One example of NTIS® disregard of
dissemination policies has the potential to roil back a very important method of obtaining
information -- FOIA requests. NTIS is marketing itself to agencies as a new means for
fulfilling FOIA requests. Because it is fee-funded, NTIS is not obligated to return fees in
excess of cost of dissemination to the Treasury. Thus, NTIS can charge much higher fees
for fulfilling the request and keep all of the revenue generated.
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Because FOIA requests are viewed as a burdensome process by some agencies,
many are all too glad to turn over such responsibilities to NTIS, in effect making NTIS the
de facto FOIA disseminator. This practice is contradictory both to FOIA and to PRA, and
it has the potential to create a bureaucratic nightmare as a potential requester of
information is sent by the agency to NTIS for the information only to find the cost at
NTIS is prohibitively high. This “FOlA-for-profit” process is antithetical to the purpose
and promise of FOIA and will ultimately lead to less public access to government
information.

Other PBO Models

There are examples of at least two executive branch agencies that are fee-funded
that have incorporated sound policies into their information dissemination practices.
Specifically, two agericies that have characteristics similar to those outlined for a PBO are
the Patent and Trademark Office {PTO) and the Securities and Exchange Commission
(SEC). These two agencies, which collect and disseminate information that is of
significant importance to our economy, have worked very closely with Congress, users --
including the private sector -- and public interest groups when initiating new information
products or services in the market to ensure that those products and services not violate
the letter or the spirit of PRA.

Although 1A and its member companies have not always agreed with every
specific action taken by these two agencies, they have generally acted very responsibly. It
is because Congress took very careful steps to craft the statutory authority for these
agencies in a manner that stressed the importance of their information dissemination
obligations that they have acted responsibly. Furthermore, Congress has maintained
vigitant oversight of SEC and PTO by continuing to have a hand in the amount of
appropriations provided the agencies.,

For example, Congress is currently considering, and the House has already
approved, legislation which would turn PTO into a government corporation. Recognizing
the important role that patent information plays in the economy and society, the legislation
lists as one of the new corporation’s responsibilities information dissemination. The
House Judiciary Committee also included in its report (House Report 105-39) language
which recognizes the important role that information companies have played in
disseminating patent information to the public and directs PTO, in accordance with its
responsibilities under PRA, to ensure that it does not take steps that would “undercut the
value” of the private sector products and services now sold.

The SEC has been moving rapidly to electronic collection and delivery of securities
information. However, unlike NTIS which sees its information as a commodity, the SEC
has initiated a careful process to solicit the views of Congress and users before developing
any new information dissemination products or services



253

Some have explained that the difference between a PBO and a government
corporation is simply semantics. However, according to the NPR Web site, it is not a
matter of semantics. The NPR Web site explains that government corporations must be
self-sustaining whereas PBO’s do not. They Web site goes on to explain that it is a much
more difficult process to move a government corporation forward because they typically
need legisiative approval. The site seems almost to suggest that agencies should attempt
to attain PBO status instead of government corporation status because there will be less
congressional intervention in converting to a PBO. This is an important distinction the
Administration has drawn and IIA believes it suggests that there should be legislative
oversight of afl agencies whether they are seeking PBO or government corporation status.

Conclusion

I1A appreciates this opportunity to provide the Subcommittee with our views on
Performance-Based Organizations. While we cannot argue with the concept of giving
government agencies more flexibility so that they can operate more efficiently and
effectively, we do believe that Congress should move cautiously especially where
government information is concerned. Moreover, Congress should continue to provide
stringent oversight of the conversion process to ensure that agencies are not given latitude
to abandon important societal obligations such as disseminating government information
to the public. We commend the Subcommittee for holding this hearing and urge you to
continue your oversight.
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*. Pertormuance Besed Organizations *

This page is under construction..
we have big plans for this page, so
come beck often

Page updated on 6/17/97

Welcome to our Performance-Based Organizations (PBOs) web page. You will find the initial collection
of documents related to PBOs. This collection will expand as our experience grows

The concept of PBOs was taunched in Vice President Gore's speech at the National Press Club on March

Balanced Budget World." The first of six basic concepts was PBOs.

On January 11, 1997, at the Blair House retreat, the President and the Cabinet discussed second-term
priorities, including PBOs. (See Blair House Papers, January 1997.)

l Perisrmanee Based Organizations ’

What Is a PBO?

What Are the characteristics of a Potential Candidate?

How to Be Selected as a Potential Candidate? {Coming Soon)
Current PBO Candidates

amnaao

f Marlel PRO Legistaion |

C Shont Summary Explanation
Model PBO Legislation

C Section by Section Analysis of the Legislation

! Speeches l

U 03/04/96: Vice President Gore's Speech On "Governing in a Balance Budget World” (includes
information on PBOs)

0

l ARBOUWICCMOIS I

l Publications i

"Reinventing's Next Steps: Governing in a Balanced Budget World,"” March 4, 1996

"The Blair House Papers,"” January 1997
E3Budget of the United States Government, Fiscal Year 1998, “Section 1V, Improving

onua
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Performance in a Balanced Budget World
2 Download the PDF version

| Converting 1o 4 PBO l

{coming soon)

0 EEZ Conversion Guide
O Conversion Teams

l BPraft Ageney Legislation I

O LI 5/5/97. St. Lawrence Seaway Development Corporation

Admiudsirative Waivers I

(coming soon)

01 What are Administrative Waivers?
0 Samples
O Defense: Defense Commissary Agency

Framework Agreenents ]

(coming soon)

O What are Framework Agreements?
O Samples:
O Transportation: St. Lawrence Seaway Development Corporation

Performance Agreements '
(coming soon)

O What are Performance Agreements?
O Samples:
O Transportation; St. Lawrence Seaway Development Corporation

' Flexibilities l

O Personnel Flexibilities
0 23 Model Bill
O Existing
0 "Demonstration Projects; Beyond Current Flexibilities," May 1996
O Procurement Flexibilities
O £33 Model Bill
C Existing
O "A Guide to Best Practices for Past Performance" May 1996 -~ booklet
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QO "A Guide to Best Practices for Performance-Based Service Contracting," January 1996 --
booklet
0O Paper Work Reduction Flexibilities
O Existing
O Special PBO Process
3 General Service Administration Flexibilities
0 Real Property
O Personal Property
O Information Technology
O Travel

l Oiher Coumries I

O 53 Summary of "Next Steps," The United Kingdom's Central Government Management Reform,
prepared by Scott Quehi, OMB, January 1996.

For more information on Performance-Based Organizations, contact Mary Mozingo, National
Performance Review, (202) 632-0219 or e-mail; mary mozingo@npr . gsa.gov
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