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EMPLOYMENT DISCRIMINATION IN THE
FEDERAL WORKPLACE—PART 1

WEDNESDAY, SEPTEMBER 10, 1997

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Pappas, Sessions, Morella, Cummings,
Norton, Ford, Barrett, and Wynn.

Staff present: George Nesterczuk, staff director; Ned Lynch, pro-
fessional staff member; Caroline Fiel, clerk; and Cedric Hendricks,
and Ron Stroman, minority counsel.

Mr. Mica [presiding]. Good morning. I would like to call this
meeting of the House subcommittee to order. The title of the hear-
ing this morning is “Employment Discrimination in the Federal
Workplace.” I would like to open with my statement and then I will
yield to our ranking member and other Members who have opening
statements.

I would like to welcome you this morning. We have tried to ac-
commodate as many folks as we can with seats. We appreciate your
attendance and interest. .

Today, our Civil Service Subcommittee begins a two-part hearing
on discrimination in the Federal workplace. During the course of
these hearings, the subcommittee will examine two distinct but
very closely related issues. We will examine the various forms of
discrimination against Federal workers, and we will also examine
the procedures available to Federal workers who have been victims
of discrimination.

I would like to take just a moment and thank our ranking mem-
ber, Mr. Cummings, who has worked very closely with me on put-
ting this hearing together, both today and the second part next
week, and also recognize him for his leadership, and others on the
panel for bringing this matter before the attention of the Civil
Service Subcommittee.

Discrimination against individuals because of their race, sex, na-
tional origin, or other proscribed characteristics has no place in our
Federal work force. It cannot, and must not, be tolerated. Each and
every individual Federal employee, and each and every person who
a%plies for Federal employment, is entitled to equal treatment.
There is no place in the Federal work force for a caste system or
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for policies that divide workers into favored or disfavored groups
based on race, sex, or national origin.

Unfortunately, it is too often the policy of Government to encour-
age—if not mandate—discrimination against some individuals sim-
ply because of their race, sex, or national origin. Today, Govern-
ment employment practices sanction race- or sex-based preferences,
and different treatment of individuals based upon their race, sex,
or national origin.

Like all forms of collectivism, these practices subjugate the rights
of individuals to group interests. Whether we call it reverse dis-
crimination or affirmative action, the effects on individual victims
can be no less devastating. Eliminating all forms of preference
based on race, sex, and national origin in the Federal workplace
will not in itself usher in a colorblind society, but it will help attain
a colorblind government, without which a colorblind society will al-
ways remain beyond our grasp.

Congress must also recognize that even the best laws and poli-
cies will not eliminate all discrimination in a work force that is
now in the range of 2 million employees. We must ensure then that
an effective and efficient method for resolving discrimination com-
plaints is available to all of our Federal workers.

Unfortunately, hearings held by this subcommittee during the
last Congress revealed a widespread consensus that the current
procedures for resolving complaints of discrimination and all other
work force disputes are broken. The procedures are too com-
plicated; they are too bureaucratic; they are too slow, and they are
too costly.

Federal employees, according to the GAO, file discrimination
complaints at five times the rate of private sector workers, and
often over less serious matters. Data also provided by the Equal
Employment Opportunity Commission [EEOC], shows that the
number of cases filed each year with agencies and with the EEOC
have increased substantially since 1993. Yet the portion of cases
where EEOC finds discrimination has, in fact, declined.

Unfortunately, there are what I will call frequent filers, who jam
up the system with frivolous complaints. Many have told me that
employees who frequently file resort to the discrimination com-
plaint procedure because of personality clashes with managers, or
because they simply believe they have been treated unfairly. These
employees use the EEOC processes as an all-purpose grievance pro-
cedure, because they have no confidence in other alternatives. The
casualties of these abuses are those who have, in fact, well-founded
claims of discrimination who must wait inordinately long for relief,
and the American taxpayers who must foot the bill.

Since assuming the chairmanship of this subcommittee, I have
worked hard to reform these appellate procedures. Reform is badly
needed, and I believe it is needed now. Unfortunately, the reforms
I proposed in the last Congress were defeated.

I would, however, emphasize that we cannot view the complaint
procedures for discrimination in isolation. Reforms to that system
must be integrated with reforms to the overall appellate proce-
dures. These procedures must be simplified and be made user-
friendly.
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But, perhaps most importantly, Congress should do everything in
its power to encourage the use of alternative dispute resolution pro-
cedures. Workplace disputes of every kind are best resolved in the
workplace, and by the agencies, and, I strongly believe, by the em-
ployees who are involved. Litigation, whether in court or in admin-
istrative proceedings, should generally be the last resort, not the
first choice and not the only choice.

I look forward to the testimony of our witnesses today and at
next week’s hearing in the hope that they will provide guidance for
a more effective way to deal with our workplace conflicts and dis-
putes and also the problem of discrimination.

I am very pleased at this time to yield to our ranking member,
and again to thank him for his leadership on this issue and how
to bring this matter before our subcommittee and the Congress.
Our ranking member, the gentleman from Maryland, Mr.
Cummings. You are recognized, sir.

[The prepared statement of Hon. John L. Mica follows:]
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Opening Statement of Representative John L. Mica
Chairman, Civil Service Subcommittee
Employment Discrimination in the federal workplace - Part I
September 10, 1997

Today the civil service subcommittee begins a two-part hearing on discrimination in the
federal workplace. During the course of these hearings, the subcommittee will examine two
distinct, but closely related, issues. We will examine the various forms of discrimination against
federal workers. We will also examine the procedures available to federal workers who have
been the victims of discrimination.

Discrimination against individuals because of their race, sex, national origin, or other
proscribed characteristics has no place in federal employment policies. It must not be tolerated.
Each and every federal employee, and each and every person who applies for federal
employment, is entitled to equal treatment. There is no place in the federal workplace for a caste
system or for policies that divide workers into favored or disfavored groups based on race, sex,
or national origin.

Unfortunately, it is too often the policy of the government to encourage, if not mandate,
discrimination against some individuals simply because of their race, sex, or national origin.
Today, government employment practices sanction race or sex-based preferences and the
disparate treatment of individuals based upon their race, sex, or national origin. Like all forms of
collectivism, these practices subjugate the rights of individuals to group interests. Whether we
call it “reverse discrimination” or “affirmative action,” the effects on individual victims are no
less devastating.

Eliminating all forms of preferences based on race, sex, or national origin in the federal
workplace will not in itself usher in a color-blind society. But it will help attain the color-blind
government without which a color-blind society will always remain beyond our grasp.

Congress must also recognize that even the best laws and policies will not eliminate all
discrimination in a workforce of 2 million. We must ensure that an effective and efficient
method for resolving discrimination complaints is available to all federal workers. Unfortunately,
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hearings held by this subcommittee during the last Congress revealed a wide spread consensus
that the current procedures for resolving complaints of discrimination and all other workplace
disputes are broken. The procedures are too complicated, too bureaucratic, too slow, and too
costly.

Federal employees, according to GAO, file discrimination complaints at five times the
rate of private sector workers, and often over less serious matters. Data provided by the Equal
Employment Opportunity Commission show that the number of cases filed each year with
agencies and with the EEOC have increased substantially since 1993. Yet the portion of cases
where EEOC finds discrimination has declined. There are “frequent filers” who jam up the
system with frivolous complaints. Many have told me that employees who frequently file resort
to the discrimination complaint procedure because of personality clashes with managers or
because they simply believe they have been treated unfairly. These employees use the EEO
process as an all purpose grievance procedure because they have no confidence in other
alternatives.

The casualties of these abuses are those who have well-founded claims of discrimination,
who must wait inordinately long for relief, and the American taxpayers who must foot the bill.

Since assuming the chairmanship of this subcommittee, I have worked hard to reform the
appellate procedures. Reform is badly needed, and it is needed now. Unfortunately, the reforms
I proposed in the last Congress were defeated. I would, however, emphasize that we cannot view
the complaint procedures for discrimination in isolation. Reforms to that system must be
integrated with reforms to the overall appellate procedures. These procedures must be simplified
and made user-friendly.

But perhaps most importantly, Congress should do everything in its power to encourage
the use of alternative dispute resolution procedures. Workplace disputes of every kind are best
resolved in the workplace itself and by the agencies and employees involved. Litigation, whether
in court or in administrative proceedings, should generally be the last resort, not the first choice.

I look forward to the testimony of our witnesses today and at next week’s hearing in the
hope that they will provide guidance for more effective ways of dealing with workplace conflicts
and disputes.

i
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Mr. CuMMINGS. Thank you very much, Mr. Chairman, and good
morning to all of you.

Work force discrimination is an issue that is vitally important to
all Americans, not just people of color and other minorities who are
employed by the Federal Government. And as such, Mr. Chairman,
I am extremely pleased that you agreed to my request to hold to-
day’s hearing on the subject.

I send my thanks to you, again, for your courtesy. I also thank
my colleagues from Maryland, Representative Albert Wynn, for his
leadership on this issue over the past several years; and Represent-
ative Steny Hoyer, for his untiring leadership on a wide array of
civil service matters. Finally, I commend Representative Martinez
and Delegate Eleanor Holmes-Norton for their efforts to improve
the process for resolving discrimination complaints through the in-
troduction of a bill I have cosponsored, the Federal Employees Fair-
ness Act.

1, like all Members of Congress here, represent thousands of Fed-
eral employees. And I have been disturbed by the number of Afri-
can-American, Hispanic, Latino, and Asian Federal employees who
have contacted my office with charges of discrimination against
various Government agencies.

An example of one group making such a contact is Black Males
for Justice at the Social Security Administration, which is located
in the Seventh Congressional District of Maryland, which I rep-
resent. This organization presented to me data that shows that,
both at its headquarters in Baltimore and nationwide, the Social
Security Administration hired very few black males. While males
comprise approximately 13 percent of the civilian labor force in the
Baltimore metropolitan area, they make up only 5.7 percent of the
headquarter staff. This gross underrepresentation is compounded
by allegations that black males receive unfair and negative per-
formance appraisals, are denied promotional opportunities, and are
largely concentrated in lower grade positions. Two years ago, the
situation came to a head when a formal complaint was filed with
the EEOC on behalf of this class of agency employees. It remains
pending at this time.

Mr. Chairman, beyond the one situation I have described at the
Social Security Administration, there appears to be abundant evi-
dence that people of color and other minorities are being subjected
to verbal and psychological abuse, unfairly evaluated, and denied
opportunities for advancement throughout the Federal work force.

There is also abundant evidence that the existing process for re-
solving these problems is not working effectively. Reports of exces-
sive delays, with some cases languishing for years within the agen-
cies and within EEOC, are common.

This hearing provides the opportunity to examine just how em-
ploying agencies, the EEOC, and the Merit Systems Protection
Board, are investigating and resolving discrimination complaints.
The testimony should help to determine what, if any, congressional
action is needed to improved this process.

I should point out, Mr. Chairman, that officials at the EEOC are
not unaware, or unconcerned, about this situation. Last year,
Chairman Gilbert Casellas initiated a comprehensive review of the
Federal sector process. This past May, the working group that un-
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dertook this task presented a comprehensive set of recommenda-
tions to the chairman to improve the efficiency and effectiveness of
the complaint process. Steps are now being taken to require agen-
cies to offer alternative dispute resolution to complaining parties at
the beginning of the EEOC process, eliminate unnecessary layers
of complaint review, decrease the filing of multiple complaints, and
improve the process by handling multiple complaints.

I plan to closely monitor the implementation of these reforms. I
hope they result in a dramatic reduction of pending cases.

Data contained in EEOC’s “Federal Sector Report on EEO Com-
plaints Processing and Appeals for Fiscal Year 1995” indicates that
there continues to be significant employment discrimination within
the Federal workplace. At the beginning of fiscal year 1995, the
governmentwide EEO complaint inventory totaled more than
25,000 complaints. At the end of the fiscal year, more than 30,600
complaints remained open. In addition, the number of EEQ com-
plaints filed continued to increase in fiscal year 1994 and fiscal
year 1995. Agencies reported an overall increase of almost 3,000
complaints filed.

The EEOC hearings program received 10,515 requests for admin-
istrative hearings in fiscal year 1995, slightly below the 10,712 re-
quests received the previous fiscal year. The EEOC appellate re-
view program received 8,152 cases for review in fiscal year 1995,
up from 7,141 the previous fiscal year.

Race and reprisal were the leading basis on which Federal EEO
complaints were filed during fiscal year 1995. A total of 13,869
were based on race, while 11,230 involved reprisal.

“The Annual Report on the Employment of Minorities, Women,
and People with Disabilities in the Federal Government for Fiscal
Year 1995,” issued by EEOC, indicates that while the presence of
minorities in the permanent work force increased slightly from 29
percent in fiscal year 1994 to 30 percent in fiscal year 1995, and
minorities, with the exception of Hispanics and women, were rep-
resented at a higher level than their presence in the civilian work
force, they continue to be represented in senior-pay level positions
well below their presence in the labor force.

A new report being issued by the MSPB entitled “Achieving a
Representative Federal Workforce” points to some of the reasons
why the level of Hispanic employment remains below what it
should be. MSPB found that managerial attitudes adversely af-
fected the commitment to Hispanic recruitment. In addition, geo-
graphic obstacles were also found to hamper recruitment efforts.
The report recommends an integrated strategy for addressing these
problems which includes devoting more resources toward finding
well-qualified Hispanic job applicants, and establishing more entry-
level jobs in locations with large Hispanic populations.

A report issued in August 1996 by MSPB entitled “Fair and Eq-
uitable Treatment,” states that minorities tend to be concentrated
in lower-paying occupations or in lower grades of higher-paying oc-
cupations. In addition, the report states that even when differences
in education, experience, and other advancement-related factors
are statistically controlled for, minorities occupy a lower average
wage than white men, suggesting that the careers of some minori-
ties have been hindered by their race or national origin. This is fur-
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ther evidence that bias attitudes obstruct the advancement of
qualified applicants.

Furthermore, in April 1995, the Office of Personnel Management
final report, entitled “Minority, Non-minority Discharge Rates,”
states that black and native Americans are discharged at signifi-
cantly higher rates than others. Congressman Wynn has spent a
lot of time on this issue.

The report states further that black Americans were 2.4 percent
more likely to be fired than whites, Hispanics, and Asians. Even
more distressing was the data in the report that demonstrated that
black professional employees were nearly nine times more likely to
be discharged than non-minority professionals in the Washington
area. Outside of the Washington area, this ratio drops to less than
five times more likely for professionals.

Mr. Chairman, I believe that these statistics document an intol-
erable situation that must be addressed by this Congress and the
current administration. As I have said many times, “we have one
life to live. This is no dress rehearsal, and this is a life.” What peo-
ple don’t seem to understand, and I am sure you understand all too
well, is that when you are passed over, pushed down, and ignored
because of your race, gender, or ethnicity, it doesn’t just affect you,
it affects every aspect of your life. Being held back and not being
allowed to become the best that you can be on your job keeps food
off your table, affects the choice of school you send your child to,
affects the type of car you drive, and most important of all, it af-
fects your morale, and has a way of making you angry and very
frustrated. [Applause.]

I look forward to the testimony from today’s witnesses, and for
the guidance it will provide on how we should proceed to take such
action as is necessary to end discrimination and ensure that all of
our employees are afforded equal employment opportunity, human
dignity, and justice within the Federal workplace. [Applause.]

[The prepared statement of Hon. Elijah E. Cummings follows:]
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Workforce discrimination is an issue that is vitally important to all Americans,
not just people of color and other minorities whe are emplolyed by the Federal
government, and, as such, Mr. Chairman, | am extremely pleased that you agreed to
my request to hold today’s hearing on the subject. | extend my thanks to you again for
your courtesy. | want to also thank my colleagues from Maryland, Rep. Albert Wynn for
his leadership on this issue over the past several years and Rep. Steny Hoyer for his
untiring leadership on a wide array of civil service matters. Finally, | wish to commend
Rep. Matthew Martinez and Delegate Eleanor Holmes Norton for their efforts to '

improve the process for resolving discrimination complaints through the introduction of

a bill | have cosponsored, the Federal Employee Faimess Act.

L, like all of the Members of Congress here, represent thousands of Federal
employees. And | have been disturbed by the number of African-American, Hispanic,
Latino, and Asian Federal employees who have contacted my office with charges of
discrimination against various government agencies. An example of one group making
such a contact is Black Males for Justice at the Social Security Administration. This
organization presented my staff with data that shows that both at its headquartefs in
Baltimore and nationwide, the Social Security Administration hires very few black |

males. While black makes comprise approximately 13% of the civilian labor force in
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2
the Baltimore metropolitan area, they make up only 5.7% of the headquarters staff.
This gross under representation is compounded by ailegations that black males receive
unfair and negative performance appraisals, are denied promotional opportunities, and
are largely concentrated in lower grade positions. Two years ago, the situation came to
a head when a formal complaint was filed with the Equal Employment Opportunity
Commission (EEOC) on behalf this class of agency employees. It remains pending at

this time.

Mr. Chairman, beyond the one situation | have described at Social Security's
headquarters, there appears to be abundant evidence that people of color and ather
minorities are being subjected to verbal and psychological abuse, unfairly evaluated,
and denied opportunities for advancement throughout the Federal workforce. There is
also abundant evidence that the existing process for resolving these problems is not
working effectively. Reports of excessive delays with some cases languishing for years
within the agencies and within the EEOC are common. This hearing provides the
opportunity to examine just how employing agencies, the EEOC. and the Merit Systems
Protection Board (MSPB) are investigating and resolving discrimination complaints.
The testimony should help to determine what, if any, Congressional action is needed to

improve this process.

| should point out, Mr. Chairman, that officials at the EEOC are not unaware or

unconcernad about this situation. Last year, Chairman Gilbert Casellas initiated a
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comprehensive review of the Federal sector process. This past May, the working group
that undertook this task presented a comprehensive set of recommendations to tﬁe
Chairman to improve the efficiency and effectiveness of the complaint process. Steps
are now being taken to: require agencies to offer alternative dispute resolution to
complaining parties at the beginning of the EEO process; eliminate unnecessary layers
of complaint review; decrease the filing of multiple complaints; and improve the process
for handling multiple complaints. 1 plan to closely monitor the implementation of these

reforms. | hope they result in a dramatic reduction in pending cases.

Data contained in the EEQC’s Federat Sector Report on EEQ Complaints,
Processing and Appeals for FY 1995 indicates that there continues to be significant
employment discrimination within the Federal workplace. At the beginning of FY 1995,
the government wide EEO complaint's inventory totaled more than 25,000 complaints,
At the end of the fiscal year, more than 30,600 complaints remained open. In addition,
the number of EEO complaints filed continued to increase. Betwsen FY 1994 and FY

1995, Agencies reported an overall increase of almost three thousand complaints filed.

The EEOC Hearings Program received 10,515 requests for administrative
hearings in FY 1995, slightly below the 10,712 requests received the previous fiscal
year. The EEOC's Appellate Review Program received 8,152 cases for review in FY

1995, up from 7,141 the previous fiscal year.
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Race and reprisal were the leading bases on which Federal EEQ complaints
were filed during FY 1995. A total of 13,868 complaints were based on race, while

11,230 involved reprisal.

The Annual Report on the Employment of Minorities. Women and People with
Disabilities in the Federal Government for FY 1995, issued by the EEOC, indicates that
while the presence of minorities in the permanent Federal workforce increased siightly
from 29.9% in FY 1984 to 30.3% in FY 1995, and minorities with the exception of
Hispanics and women were represented at a higher level than their presence in the
civilian labor force, they continue to be represented in Senior Pay Level positions at

rates well below their presence in the labor force.

A new report being issued today by the MSPB, entitled Achieving a
Representative Federal Workforce: Addressing the Barriers to Hispanic Participation,
points to some of the reasans why the level of Hispanic employment remains below
what it should be. MSPB found that managerial attitudes adversely affected the
commitment to Hispanic recruitment. In addition, geographic obstacles were also found
to hamper recruitment efforts. The report recommends an integrated strategy for
addressing these problems which includes devoting more resources toward finding
well-qualified Hispanic job applicants and establishing more entry-level jébs in

locations with large Hispanic populations. | believe that taking steps such as these can
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help. but they can only be truly effective if senior managers understand their

responsibilities toward workforce diversity and are held accountable.

A report issued in August of 1996 by the MSPB, entitled Fair & Equitable
Treatment: A Progress Report on Minority Employment in the Federal Government,
states that minorities tend to be concentrated in lower paying occupations or in the
lower grades of higher paying occupations. In addition, the report states that even
when differences in education, experience, and other advancement-related factors are
statistically controlled for, minorities occupy lower average grades than White men,
suggesting that the careers of some minorities have been hindered by their race or
national origin. This is further evidence that biased attitudes obstruct the

advancement of qualified individuals.

Furthermore, an April 1995 Office of Personnel Management report, entitled
Final Repart: Minarity/Non-Minority Discharge Rates, states that Black and Native
Americans are discharged at significantly higher rates than others. The report states
that Black Americans were 2.4% more likely to be fired than whites, Hispanics, and
Asians. Even more distressing was data in the report which demonstrated that black
professional employees were nearly nine times more likely to be discharged than non-
minority professionals in the Washington area. Outside of the Washington area, this
ratio dropped to just less than five times more likely for professionals. Among non-

professionals, blacks were 3.5 times more likely to be discharged in the Washington
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area than other racial groups and siightly less than twice as likely to be discharged
than other racial groups outside of the Washington area. These findings make it hard

to believe that Black Americans have achieved parity in the Federal workforce.

Mr. Chairman, | believe that these statistics document an intolerable situation
that must be addressed by this Congress and the current Administration. What people
don’t seem to understand — and | am sure you understand all too well -- is that when
you are passed over, pushed down, and ignored because of your race, gender, or
ethnicity, it doesn't just affect you, it affects every aspect of your life. Being held back
and not aliowed to become the best that you can be on your job keeps food off your
table, affects the choice of school you send your child to, affects the type of car you
drive and, most important of all, it affects your morale and has a way of making you

angry and very frustrated.

| look forward to the testimony from today’s witnesses for the guidance it will provide on
how we should proceed to take such action as is necessary to end discrimination and
ensure that all of our employees are afforded equal employment opportunity, human

dignity, and justice within the Federal workplace.

Thank you Mr. Chairman.
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Mr. Mica. Thank you, Mr. Cummings. I also applaud your state-
ment and also again commend you for your leadership. Most folks
may not know this, but Mr. Cummings joined recently as the rank-
ing member, And I believe in operating our subcommittee and my
congressional work in a bipartisan and cooperative manner. I think
partisanship needs to end at the door when it comes to issues like
this that affect our Federal employees. I solicited from him what
his top priority was, and he said it was, in fact, this issue.

That is why this hearing is being held today and we will hold an-
other hearing. He and I will work together, committed to see that
there are improvements made, and when there are instances of dis-
crimination in the Federal workplace, we will do everything, work-
ing together, to see that those problems and matters are resolved.

1 just want to make that comment. Thank you again, Mr.
Cummings.

I want to recognize the vice chairman of our panel, Mr. Pappas
of New Jersey. You are recognized, sir.

Mr. Pappas. Thank you, Mr. Chairman. I want to thank you for
holding this hearing. I remarked to a member of the staff that not
since I was on our county board and I chaired a hearing on locating
a garbage incinerator have I seen a crowd as large as this. Cer-
tainlyd it speaks to the importance of the issue that is to be dis-
cussed.

I have a written statement that I would like to submit for the
record. I look forward to hearing from the witnesses.

[The prepared statement of Hon. Michael Pappas follows:]
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Opening Statement of Representative Michael Pappas
Before the Subcommittee on Civil Service
Hearing ou Employment Discrimination in the Federal Work Place -Part I
September 10, 1997

M. Chairman - Our civil service system should have the best and most qualified
individuals for the job and in order to retain and recruit such fine employees, there must be
efficient and a fair adjudication process for resolving grievances. Many believe the appeals
Pprocess used to address discrimination issues in the federal sector is, complicated, cumbersome,

and costly.

The recruitment and retention of individuals in the federal work force should not be based
on race, color, sex, or age but on their respective qualifications and potential contribution to
serve the people of our country. In order to ensure this kind of federal work force exists, our
adjudication system must resolve, in an effective manner, those real cases where the
aforementioned types of discrimination exist. Appeilate procedures must be reformed so that
frivolous cases that are brought up are quickly dismissed and the real cases of discrimination are

resolved fairly and in a expedited manner.

We have a substantial challenge to improve the process, to attempt to enhance the
achievernent of just results, and to eliminate the aggravation that results from abuses of current
procedures. I look forward to our witnesses’ presentations today in the hope that they will
provide insight which leads us toward berter solutions, not merely additional allegations of

intractable problems.
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Mr. Mica. I thank the vice chairman, and would like to recognize
now the distinguished gentlelady who represents so ably the Dis-
trict, Ms. Norton. You are recognized.

Ms. NORTON. Thank you very much, Mr. Chairman.

May I begin by thanking you for the bipartisanship you have
shown in calling these hearings, and if I may say so, the biparti-
sanship with which you have consistently run this committee.

I want also to salute the leadership of our ranking member who
has been consistent in moving this issue and coming to the chair-
man with information and data that made it clear that these hear-
ings were timely and appropriate.

I cannot begin without thanking the leadership of the Federal
employees, and unions, and organizations like Blacks In Govern-
ment, who perhaps were the first to discover these problems and
bring them to the attention of the regional members.

My special interest in this extends to special obligations as a
former chair of the Equal Employment Opportunity Commission
under President Carter. I have felt it my obligation to pay special
attention to try to apply what I learned in that agency to what I
see.

The first thing [ see is that the agency responsible for eliminat-
ing these problems has not gotten the attention it deserves from
the Congress or the administration for the last several years. And
if the organ that is supposed to root out discrimination does not
have strong support, and resources, and priority attention, then the
problems of Federal workers are not going to be addressed. It is as
simple as that. [Applause.]

When I was at the EEOC—and I will say this to my President
when I see him at the picnic that is supposed to happen this
evening—when I was at the EEOC, any success I had was in no
small part due to the fact that the President of the United States
gave the EEOC special attention, and gave me the resources with
which to reduce the backlog and start a strong systemic program
to root out discrimination everywhere I found it and everywhere I
saw it. We have got to, in the next several years, raise up this
agency so it can go get the problems that are as clear as the nose
on our very faces. [Applause.]

The Congress deserves high marks for increasing and strength-
ening the EEOC jurisdiction. There has been, in the 1991 Civil
Rights Act, there has been the ADA, and I see Mr. Hoyer who was
central to the enactment of the ADA. The fact is that both of these
are very complicated statutes. Now, if you add to what we brought
to the EEOC in the late 1980’s, which was the ADA and all of the
civil rights functions, and a mounting backlog—you add jurisdic-
tion, you increase the volume, you give the agencies problems, and
you deny relief, then you must expect that at sometime and some
place there will be problems. We are seeing these problems now
come forward from Federal employees.

Blacks, women, and other minorities—Hispanics, Asians—all in
Government, have exposed these problems. I want to ask the com-
mittee this morning to look carefully at possible sources, if we are
serious about remedy. Because, now if you look at the overall sta-
tistics about minorities and women, you will not find large changes.
But those are generic statistics that demand that we look further,



18

because this kind of concern is not coming from nowhere. But we
have got to shine a flashlight on where the problems are.

A set of questions occur to me from the information that has
been brought forward thus far. For example, we must ask our-
selves, in light of the fact that statistics are fairly stable, remember
the statistics weren’t where we wanted to get them in the first
place. So stable statistics, or statistics that show only slight
changes, even if those changes are downward, are no cause for self-
congratulation. We have got to move forward. We have got to make
progress before we can hold our heads up.

But we have got to ask ourselves, in light of the stability of the
statistics, is this a problem that affects certain agencies more than
others, or are we dealing with a governmentwide problem?

We hear the names of some agencies raised more than others. Is
that because we have more conscious employees, or is that because
there really are more serious problems with some agencies, and
that there is great unevenness among agencies? We have an obliga-
tion to ferret that out.

We have to ask ourselves; do the problems of discrimination per-
meate the system of hiring and promotion, or only at some levels?
Again, we hear more complaints about the more senior pay levels,
and the statistics look worse the further up you go. I mean, that
is the story of the Federal system, says this fourth generation
Washingtonian. Blacks could always find jobs in the Federal Gov-
ernment at the bottom, thank you very much, Uncle Sam. [Ap-
plause.]

Even when this city was a legally segregated city, which sent
youngsters like me to segregated public schools, we could always
find jobs at the bottom of the Federal Government. The overall sta-
tistics do not tell any of us anything.

Buyouts, early outs, retirements that are products of downsizing
were supposed to make room for minorities and women to move up.
We should have had an improvement in statistics, not stability in
statistics.

When I was at the EEOC, we worked on systemic discrimination,
and finally began to file complaints system-wide. Is this a matter
of systemic discrimination, or do we have old-fashioned individual
discrimination?

The chairman opened his remarks with talk that essentially
went to the issue of affirmative action. Mr. Chairman, with all due
respect, the complaints that the Federal employees have brought
forward do not sound in affirmative action. They have said, they
have voiced complaints such as verbal and psychological abuse, and
discrimination in evaluation and promotions. That is old-fashioned
discrimination of the kind that has bipartisan support. [Applause.]

The growth for the EEOC has not been in affirmative action; the
growth for the EEOC for Federal employees and for other employ-
ees—has been in individual discrimination as we see a resurgence
of old-fashioned racism in the United States of America. [Ap-
plause.]

Our country has made progress, and we ought to be proud of that
progress, but we cannot deny what our very eyes see, that there
are some people in this country who feel they have been given per-
mission to say and do the kinds of things that we had thought by
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new everyone would understand were disallowed under the law.
We cannot correct these discrimination problems, however, with a
broken system.

The Federal Employees Fairness Act has been reintroduced this
week with many of us as cosponsors, and I salute the author, Rep-
resentative Martinez, who is, of course, here to testify this morn-
ing. This has been a bill that he wrote years ago, and has worked
for years to bring forward. He and I were heartbroken when it
couldn’t go forward in the last session because it simply wasn’t
strong enough for us to put our names behind. We had made head-
way on this bill. Surely the time has come now to pass the Federal
Employees Fairness Act and correct the system so the system can
correct discrimination. [Applause.]

We have a totally dysfunctional system for Federal employees. It
is filth; it is rotten from the ground up because it has a conflict of
interest. [Applause.]

It is an insult to Federal employees who are American citizens
to set up a system with a built-in conflict of interest. [Applause.]

We don’t allow anybody in this country to investigate themselves.
[Laughter and applause.]

And the Congress of the United States has even committed itself
to investigation in passing an act that says we will bring ourselves
under the same law as everybody else. If we are going to bring our-
selves under the same law as everybody else, let’s bring the Fed-
eral employees under the same laws as everybody else. [Applause.]

Finally, if I may close, Mr. Chairman, by saying I appreciate the
willingness to work on cleaning up this grossly inefficient, backlog-
producing system.

Last year I went in a bipartisan fashion with Representative J.C.
Watts to the floor. We got a $7 million increase in the appropria-
tion for the EEOC. I have been promised a colloquy on the floor
this year in order to achieve another increase in committee. We
must, in fact, move forward in the way, Mr. Chairman, that your
leadership has started us to do so with today’s hearing, and I
thank you very much. [Applause.]

Mr. Mica. I thank the gentlelady for her opening statement, and
also again for her leadership on this and many other issues. She
has to represent, as the District of Columbia delegate, in a very dif-
ficult time. She has done an able, admirable job. I admire her.

I would like to recognize now the gentleman from Texas. Mr.
Sessions, you are recognized.

Mr. SESSIONS. Yes, thank you, Mr. Chairman. With great regard
to everyone who is in this room, I would like to tell you that I did
not intend on making a statement, but I must, for fairness, for ev-
eryone in here, refer to background information that we up on the
podium have been provided as members.

One of the discussions which has received a great deal of atten-
tion today is promotional opportunities. I will tell you that I spent
16 years in private industry. I had the largest work force of work-
ers in the company—that was Southwestern Bell Telephone Co., a
five-State area. I lived in Dallas, TX. I am married to a woman of
color. I have great admiration for people who are trying to go to
work every day to make something of their lives and to contribute
not only to their family, but to their community. But I am com-
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pelled also to tell you that the numbers that I am looking at do not
show where status quo is, as has been stated, in force.

I would like to read for you figures that are information we have
been provided by the President out of the Office of Personnel Man-
agement. What these figures will tell you is that, in fact, progress
is being made. I would like to read for you those figures, and if
some of those heads that are shaking in disagreement in the audi-
ence, if you will allow me that opportunity, and I would challenge
anyone in the room to please, and anyone on the panels to please
differ or disagree with these figures, but they are what have been
provided.

In 1983, minorities held a total of 439 out of approximately 7,200
senior executive service positions. By 1993, 10 years later, it had
gone from 439 to 823 positions. By the end of fiscal year 1996, mi-
nority employees held 1,499 positions. That has gone from 439 to
823 to 1,499. In 1983, minority employees occupied 20,697 GS-13
to GS-15 positions. By 1993, minorities held 44,298. That went
from 20,000 to 44,000. Ladies and gentlemen, I would suggest to
you that comes at a time when overall Government employment
had decreased.

Once again, I will state to you, if those of you in this room who
do not think we are being provided correct information, at the ap-
propriate time, I would encourage you to please let us know what
1s wrong with these figures. Because, in my mind, that is progress
in a shrinking work force. This is not meant in any way for me to
suggest that I am satisfied with these numbers. What I am simply
trying to suggest to you is that I see a glimmer of hope that we
are primed to go toward the correct direction and that, in fact,
these figures are headed in the right direction.

Mr. Chairman, that is my comment. Thank you.

Mr. Mica. I thank the gentleman for his opening statement. I
yield to the distinguished panelist from Tennessee, fairly new on
the panel but doing an excellent job, Mr. Ford. You are recognized.

Mr. ForDp. Thank you, Mr. Chairman, and I want to thank you
for your leadership on this issue and the ranking member, Mr.
Cummings, for having the steadfastness and persistence to bring
this issue not only to the forefront of this committee, but to the
forefront of this Congress. I say to my colleagues, Ms. Norton and
Mr. Martinez and all of our panelists, distinguished Mr. Hoyer and
Mrl.1 Wynn, thank you for the leadership that you have offered as
well,

As a fairly new member of this committee and this body, I am
vaguely, but not specifically aware of many of the issues that those
of you have raised today. Having traveled back to the district every
weekend and holding townhall meetings, I am fully aware of some
of the concerns that many of you in this room have, for they par-
allel the concerns that many constituents in my district have. I
look forward to the testimony, and I look forward to the young
women who stood to rebut some of the comments that my dear
friend Mr. Sessions made. I look forward to hearing from you this
morning.

But if we prepare as a Nation to embark on a new century, it
is important that we realize that in order for us to compete and
succeed and win in this global economy, we must utilize the
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strengths and talents of all our people—the racially and culturally
diverse work population and work force we have in the Federal
Government, and even the private sector. And, as a young person,
as a member of generation X, that responsibility, in particular, will
fall upon a generation of Americans who have not emerged quite
yet. And I must say, Mr. Chairman, this hearing will certainly, I
believe, move us forward in that process and certainly play a vital
role in terms of crafting an appropriate Federal role in ensuring
that complaints and grievances get resolved in an effective fashion.

I look forward to hearing from those who are testifying on the
first and second panel, and I certainly look forward to hearing from
those who have come to Capitol Hill today to participate in these
very, very important hearings.

Again Mr. Chairman, thank you, and thank you, Mr. Cummings,
for your leadership.

[The prepared statement of Hon. Harold E. Ford, Jr., follows:]
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Thank you Chairman Mica and my leader Mr. Cumumings.

Let me begin by thanking the Chairman for allowing the Subcommittee to hold a hearing on this
critically important issue.

Several months back I had the opportunity to conduct a series of townhall meetings with federal
workers in my district. At one of my stops, several white and nearly a dozen black employees
stepped forward to discuss how they have witnessed black employees subjected to racial slurs
and skipped over for promotions. I share this with you today not to fan the flames, but to
illustrate a simple yet fundamentally important point that we must not lose sight of as we
consider ways to improve the grievance procedures: discrimination (overt and subtle) still occurs
too often in both our nation’s public and private workplaces.

/ Unfortunately, there is little that this subcommittee or Congress as a whole can do to change
peoples behavior in ways that will bring an end to discrimination. What we can do as public
policymakers, however, is belp to craft and implement a grievance mechanism like that in Mr.
Martinez’s and Norton’s bill, which will: (1) treat those who allege discrimination with respect;
(2) dismiss frivolous suits as early as possible following a complete investigation; and (3)
provide equitable relief in a timely manner to those who have been aggrieved.

In closing, I just want to say that as America prepares to embark upon a new century and
millennium, our continued stability and economic prosperity as a nation will depend in large part
upon our capacity to utilize the full strengths and talents of our culturally and racially diverse
population. And although this is a challenge that all Americans must face, my generation and
today’s young people in particular will bear the primary responsibility of ensuring that this
nation fulfills its true potential in the 21st century. And I believe that we are up to the challenge.
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Mr. MicA. Thank you for your opening statement. Now, I would
like to yield to the gentleman from Wisconsin, Mr. Barrett. You are
recognized.

Mr. BARRETT. Thank you, Mr. Chairman.

I would like to thank the subcommittee for giving me the oppor-
tunity to participate in the hearing today on employment discrimi-
nation in the Federal workplace. Discrimination in the Federal
workplace remains a serious problem and it is clear that the cur-
rent process for handling complaints of discrimination must be im-
proved significantly. I applaud Mr. Cummings for requesting this
hearing, and 1 applaud you, Mr. Chairman, for agreeing to hold the
hearings. I also appreciate the persistent work of Mr. Wynn on this
critical issue, as well as the work of Mr. Hoyer.

The current backlog of discrimination complaints within both
agencies and the EEOC is extremely troubling. At the beginning of
1995, the EEOC backlog was 25,000. At the end of the fiscal year,
30,682 complaints remained open. In light of this situation, I am
very concerned that the Commerce, Justice, State legislation that
the House is expecting to consider as early as this week, falls short
of the President’s request for the EEOC budget.

While we must commit ourselves to provide adequate funding to
the EEOC to process complaints of discrimination, we must also re-
view the current process of handling complaints itself. That is why
I am pleased that Mr. Martinez and Ms. Norton plan to reintroduce
the Federal Employees Fairness Act to address some of the fun-
damental flaws in the current administrative review process of dis-
crimination complaints.

In my congressional district, complaints have been leveled
against the management of several Federal agencies, including the
IRS district office. The problems with the current process of dealing
with discrimination in the Federal workplace are exemplified in the
case of Betty Loving and the Milwaukee IRS district office. While
the EEOC made a determination of seven counts of discrimination
against Mrs. Loving on the basis of race, not a single official was
disciplined. [Applause.]

The district director at that time publicly stated that he would
not discipline the IRS managers involved, including himself, be-
cause he wanted them to retire with dignity. Mrs. Loving didn’t re-
tire with dignity. In fact, she still works there, and claims that she
has faced further acts of harassment and retaliation.

The Milwaukee chapter of the NAACP has identified a number
of ongoing concerns in the Milwaukee IRS district office, including
continued racial hostility, retaliation against complainants, a lack
of promotions, and unfair evaluations for African-Americans, and
an ineffective internal EEOC complaint process, and underrep-
resentation of African-Americans in higher level managerial posi-
tions. Minority representation in senior pay level positions is far
below minority representation in the labor force. The Milwaukee
IRS district office, located in the city of Milwaukee, employees only
1 minority out of 26 employees in the Milwaukee/Waukesha area
in the top two grade levels, despite the fact that approximately 39
percent of the population of the city of Milwaukee and 27 percent
of the Milwaukee county are racial minorities.
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I would like to take this opportunity to submit for the record a
statement from Mrs. Loving, on behalf of the Milwaukee chapter
of the NAACP, along with a statement from employment attorney
Sandra Graf. Mrs. Graf's testimony ends with a quote from a 15-
year special agent in Milwaukee with an excellent work record.
After experiencing retaliation after testifying in an EEOC hearing,
this special agent related this statement, “My whole world as I
knew it has changed. I used to love my job; now I hate going there.
I thought I was doing what was right. Had I known, I would have
kept my mouth shut.”

Mr. Chairman, our job today is to make sure these employees
can continue to go to work and be treated fairly, and again, I thank
you for bringing this issue to the forefront. [Applause.]

[The prepared statement of Hon. Thomas M. Barrett follows:]
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I would like to thank the Subcommittee for giving me the opportunity to
participate in this hearing today on employment discrimination in the federal
workplace. Discrimination in the federal workplace remains a serious
problem, and it is clear that the current process for handling complaints of
discrimination in federal agencies must be improved significantly.

I applaud Mr. Cummings for requesting this hearing and Chairman Mica for
agreeing to hold the hearing. I also appreciate the persistent work of Mr.
Wynn on this critical issue.

The current backlog of discrimination complaints within both the agencies and
the EEOC is extremely troubling. At the beginning of FY 1995, the
government-wide EEO complaints totaled 25,072 complaints. At the end of
the fiscal year, 30,682 complaints remained open.

In light of this situation, I am very concerned that the Commerce/Justice/State
legislation that the House is expected to consider as early as this week falls
more than $6 million short of the President’s request for the EEOC budget.

While we must commit ourselves to provide adequate funding to the EEOC to
process complaints of discrimination, we must also review the current process
of handling complaints itself. I am pleased that Mr. Martinez and Ms. Norton
plan to re-introduce the Federal Employees Fairness Act to address some of the
fundamental flaws in the current administrative review process of
discrimination complaints.
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In my congressional district, complaints have been leveled against the
management of many federal agencies, including the IRS District Office. The
problems with the current process of dealing with discrimination in the federal
workplace are exemplified in the case of Bettye Loving and the Milwaukee IRS
District Office. While the EEOC made a determination of seven counts of
discrimination against Ms. Loving on the basis of race, not a single offending
official was disciplined. The District Director at that time publicly stated that
he would not discipline the IRS managers who were found guilty, including
himself, because he wanted them to "retire with dignity.” Ms. Loving hasn’t
retired with dignity, in fact she still works there and has claimed that she has
faced further acts of harassment and retaliation.

The Milwaukee Chapter of the NAACP has identified a number of ongoing
concerns in the Milwaukee IRS District Office, including continued racial
hostility, retaliation against complainants, a lack of promotions and unfair
evaluations for African-Americans, an ineffective internal EEO complaint
process, and under-representation of African-Americans in higher level
managerial positions.

Minority representation in Senior Pay Level Positions is far below minority
representation in the labor force. The Milwaukee IRS District Office, located
in the City of Milwaukee, employs only one minority out of 26 employees in
the Milwaukee/Waukesha area at the top two grade levels, despite the fact that
approximately 39% of the population of the City of Milwaukee and 27% of the
population of Milwaukee County are racial minorities.

I would like to take this opportunity to submit for the record a statement from
Ms. Loving on behalf of the Milwaukee Chapter of the NAACP, along with a
statement from employment attorney Sandra Graf.

Ms. Graf’s testimony ends with a quote from a fifteen year Special Agent in
Milwaukee with an excellent work record. After experiencing retaliation after
testifying in an EEO hearing, this Special Agent related this statement:

"My whole world as 1 knew it has changed. I used to love my job, but now I
hate going there. I thought I was doing what was right. Had I known, I
would have kept my mouth shut.”

Mr. Chairman, our job here today is to ensure that federal employees can go
to their jobs and work with dignity. I thank you for the opportunity to speak
at this hearing today. .
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Mr. Mica. I thank the gentleman for his opening statement.
Without objection, the statements that he has requested will be
made part of the record.

[The prepared statements of Mrs. Loving and Mrs. Graf follow:]
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To: Tom Barretht

United States Congreseman
Milwaukee, WI

frow: Betlye Loving
IRS Employse

Date: September 9, 1997

The following statement has been prcparcd by Dettye loving,
the complajirnant, in regard to the discririnatioa complaints
that 1 have filed against the 1lnternal Revenue Sarvice
(IRS), Milwaukee, WI, and it i9 aleo being submitted on
behalf of the Milwaukee Branch of the NAACP.

Statement Regarding Ruaial Teeues at the Milwaukes and Waukssha
offices (o! ;h. Internal Revenue Sexrvice
IRS,

An ERO complaint was filed in January, 1994 by an employee and in
vaxch, 1995 the complainant proved all seven countes of race
diecrimination in an Equal Employment Opportunity Commission court.
The IRS refusad to disocipline thc management officiala who were
engaged in the intentional discrimination, which included flagrant
acts such as, publicly calling Lha complainant a "Bitch® and
"Poycho”.

Sinca then the complainant has faced many acts of retaliatlon and
harassment. The former District Director publicly stated that he
would not discipline the officials who werc found guilty of
discriminatary practices, inaluding himself, because he wanted them

to reutire with dignilLy. What about the dignity of African
Americans?

The former Diatrict Director wrote an ¢pen letters to all employeew
dipcrediting the complainant and the winning of her case. The
complainant wae forced to continua to work under the supervision of
the manager found quilty of discrimination because the IRS relfused
to remove the supervisor. The District Director publicly stated
that he did not beliecve thc supervisor had Aiscriminated, after the
dacision had baen made by the judge.

The Milwaukee Braunch of tha MAACP has been involved in this case for
over 4 years and puch has not changed.

The NAACP has identified six critical isaues that are being
advanced for changes t¢ be made at the Milwaukee District TRS.
They axe as.follows:

1. Under representation of African Americans in upper management
decinion making positions: Minorities arc unable to obtain
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promotions, agpecially to higher level managerial positione.
Those who are danied promofions Iln Milwaukec have bmon able teo
obtain them in other cities. oOut of 00 plus managerv, Milwaukee
IRS hae two African American managsr. One wase recently hired
because of pressure excerpted by the NAACP.

Continued Racial huwtility: Incidents of racial hostility have
occurred in the Milwaukee and Waukeaha officas of the 1RS. When
the incidents are reported, IRS officials tel) the complainant
thal the incidents are simply mislakes, perceptions, or that
they are nonracial "abuge®. If that does not kill the
complaint. they arc offercd ctransfers in return for dropping the
complaint. If that doas not work, the complaints are digmisgsed
Lased upon technicalities. I( etonewalling does not work the
complainant is forced to ecek juetice outwmide the 1IRS complaint
process at a grcat personal expense.

But management officials are given an attorney free of charxge by
the IRB. The managers lose nothing whether thoy win or lose.
They are never disciplined, even though the IRS has a policy
that etates when a management officiul engages in digcriminatory
conduct, he/ehe is removed from management. The complainants
are usually lower grade employeas who are forced to file ERO
complainte and are not financlally suited to hire an attorney.
Managemeut knows this, which probably account for their total
lack of accountability.

Retaliationt Whethor complainante wis thelx cases or not, they
are rstaliated agaipst. The IRS officials campaign actively in
the workplace among employeens to discredit and minimize the
court decisiun. When other employces suppoxis the complainant,
they also are retaliated againet, .

When you file an BRO complaint at the IRS that inforwation is
raveuled to Lhe partiece who you have alleged the charges against
and thepn management Supportv the employee in retaliation against
the complainant. The retaliation 3r severe and management has
even trumped up fictitious charges agailnst complainaunts.

Reccently, an amployee filcd an EXO complajint againat the
District Director and her supervisor for continuing to foster a
rucially hostile work environment. The next day the District
Dircctor supportere verbally attacked her and portrayed to her
co-workeras that she was mentally unstable. This waes done before
the complainant arrived at work. The complainant's pupervisor
watched the attack and did not intervened to stop the attack.
The complainant has notified her attorney, her Senatora, her
Congressman that the next time this happens, she iw golng to
call the police to come to the IRS office.

Many complainants have been forced to leave the IRS for medical

reasons due to the streos, amotional distress, mental anguish,
etc.

Lack of promotions and unfair evaluatione for African Americans.

The racial politics where the Distrxict Director {m using other
African Americans to discredit and intimidate Afzlcan Amuricans
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'

and othere who file BEO complaints

5. The IRS [ulLernal BRO Complaint Prucess: Tt srtalle, diecouragas,
covers up and forcceo legitimate complainte to the cutside. The
complaint proccoas kills legitimate complainta (nsmtead of
uncovering und remedying raciul problams. It is a system that
is set up to protect management. It masquerndes as an office
that aids in eliminating diecrimination, when in fact, it ia a
pawn for management. They usa il to conlinue Lhe discriminatory
practices agl?nﬁt complainants.

The DRBO office within tha IRS is charged with the responsibiliLy
of promoting diveraity and racial equality, which reporte ta the
District Director of the IRS. The formers LEO manager han
publicly stated that the IRS has never found race dlecrimination
in any complaint received by that office.

The BEO complaint process needa to ba thrown out. The
investigation of BEO complaints ghould not be donea by amployees
of the IRS or any agency. It is a conflict of interest and thay
will never police themselvce fairly. Justice will always be
denied as it haa in the past.

The IRS DEO office protects tho Distrlot Director whom they
report to. This is a waste of taxpayers'’ money.

To conclude, the IR8 has formed a Climate Asoccooment Team made up of
16 18 employcca who are aupporters of the Diatrict Director. The
climate ansessment team {m just a pawn for the District Director.

It is costing Lhe taxpayer ovex $20,000 a day to run thig team.

The DietricL Director already knows that the climace is racially
hostile.

In Pebruary, 1997, they conducted a survay of the racial climate in
the Milwaukee ARS. Al)l employeces participated in the survey and the
results of which thay stated would be shared with IRS employeesn as
well as Senatorxs, Congrsssman and other community leaders. 1in
approximacely April, 1997, the outgide vendor who conducted the
survey, provided the results. It has bean repofted that the outside
vendu: etated Lhat the results wera thea mdst racially hostile he has
ever ween.

S8ince that time, the Climate Aspessment Team has requested all
members to sign statemencs that thay will not disclooe thc true
regults of the survey. Inetead, they have worked to twist the
results into a favorable spand. Ta date, seven months later, in
spite of Lha NAACP'm requuast £or a copy of the results, the results
of the survey have not baan made public, ac promioped.

The manipulation continues. The resl results of that survey will
prave our claim of racial hostility and we have a right to have the

A S
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TO: TERRY PERRY
DATRE: SEPTEMBER 9, 1997
RE: IRS DISCRIMINATION POLICIES

FROM: ATTORNEY SANDRA K. GRA¥
MURPHY, QILLICK, WICHT & PRACHTHAUSER
300 N, Cosporeto Drive, Suite 260

Brookfleld, WI 5304S
(614) 792-0787

1 am an employment/iabor attorney who practices primarily in the field of
Discrimination, for Complainents. A large portion of my job levolves working with State
(Wisconain's Bqual Rights Division) and Federsl agencies (Equal Employment
Opportunily Commission) thit seek to safbroe the antidiscriminalon faws. It bas also
beon my uafortunate experisnce to have filed clalms agalnst the Intarnal Revenue Servios
In Milwaukon, Wisoonaln which involved intesaction with the TRE's Internat BEO process.
T s1als thas the experience has beoa unfortunate from the standpoint that I believe the
entire internal BEO procsss lands Httle 10 the truth-scoking fumctions it is supposed to
portray. Unlike tha Privste Sector's ERO process, there are littio sitempta st impastiafiyy,
8nd socma to ba a groas blas in favor of Management. In addition, there is little, i any,
afforts made a1 resclving any of the lssues in the sarly siages, This Isads to an escalating
of the aituatinn, and gross retalistion st the Milwaukee and Waukesha Wisconsin IRS
offices. The cases T have handled agalust the IRS ia Milwgukoe/Waukesha have put me in
touch with other Complainants and also with ths Milwsukeo Chapter of tho NAACP.
Much tn my dlagual, the incldents my olients and I have ncountered bear many similaritios
to those of ether Camplainants, including but not limited 1o retallation, victimization, snd
Isolation.

Ogx: rocurring theme at tha TR is ite filure 10 initiate any good faith scitlcmont
efforts to cither ssttle the Complaint or to stop the offensive conduct. Management
frequently cites to the “Privacy Acl” in defense of its position that It cannot disclose, what,
if anything, wes dop+ to curtail discriminaiory practioss in the workplece. This nuakes
Complalnants unaware of any disciplinery actions or corrective measures, The Privacy
Act is balng usad a5 a shield 10 protect harassecs and violators of the law. Managamant
hes declined the simple sxercise of posting policy stataments, such as,
“discriminatocy/retaliatory sonduct will not be condoned in the workplace” which would
not be violative of tha Privacy Act. T d, the IRS ch to place the Complalnant in
a pasition 1o comtinue the procesdng of the Complaint. Seitletent offers from the IRS
are blatantly offemaive, and refuss to so ledge or address the problems in the
‘workplace. Thus fur, Management haa made settlement offcrs on cascs I have handled
ranging from an outright rofusal to discuss scttiement; suggestions that my cllent seck out
mantal health counsoling from the Employee Assistance Program; suggenions that my
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aliant could quit her govornment job if she Is dissatisfled; and suygcations that my cfient
should move to another District. Never has Management come up with a proactive
measure that it could take,

Once & Complaint is flled, ur & parson has tesified againxt the Govesnniant in sn
BEO proceeding , it seams 10 be quite common for the employee 10 encounter various
forms of retaliadon, The IRS Milwaukea has gotten less arcetive with its means of
rotaliatlon, and common examples can be clited for difftsont employscs. One exmmple I 1o
suggest that tha employse has & “communications probiem™ and to sond tho employse to
snother IRS amployoee, an Ocoupational Davelopment Speclallst “ODS™. This hax heon
vsed on st least two viotims of disceimination that I st aware of. IRS uses this as an
opportunity to labal the viotim the problam, instead of sddrossing the roal issus of
discriminatory/relslintory practioes. In addition, this allows the JRS to get the smployes
alone, without an attorney, and possibly get statemonts tliet can later he used sgainst the
employes in a hearing  Onc of my dlients submittod a list of quostions about the ODS
specialist that Menggeenent was suggesting sho go 300, but Mansgomont dld not respond
to her inquities. '

Another strategy ihst the IRS frequeatly uscs against discrimination Camplainants
Is 10 scouss them of being some sort of thrent 1o thamslves or others. Onoc this Is done,
the martsr is tumed over to the Inspeation Departengnt who will condust mectings, :
without the attomeys. Several IRS employees with impressive work 1econds have beon
reduced to tears in such mestings. Thelr tears were taken as indicators of “mental
incompetance” and the employses have boon torminated or sought to qualify for disability,
T can name three Complainants, some with long exemplary work histories, thst wore latec
accuped of being a “threat™ to others. .

Usurpiog the Complalaant’s attomney is 2 commnn aocurrence at IRS,
Mnnagsment attempts to have closed door mectings with Complainants, without aliowing
the attornay to be presant, at all stages of the BBO process. [ have soveral timos heard
that Management claims that 1 have a “conflict of interest” and cannot attond a mooting
beoause of . Of coursa, I have not eonflict of intorcst, snd Mansgemont has yet 1o back
this up with any concrete evidence.

Management also usce isolation 33 & means 1o retsliste. It is not uncominon for
the Managsr of an smployee who bas opposcd discriminatory practioes to ocase
sommunicating with the employee. Onc discrimination victim was moved to another
office, another communicates with har boss strictly trough voive mall. Job duties and
responsibDities are taken away from the Complainant. Other employecs soc the results of
“guing against Management” and soon follow the Joad ot of ahser fear that It will happen
1o them if they have any associetion with the employee.

The actus] B0 process Is alsn groesly flawed. The EEO Counselory’ oage history
notet are Inaocurrate and contrary 1o what was said . Statoments that are adverse to
Managomcnt aro often times not included, or are later retracted. Onco tha Complaint gets
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- to Chicago for proceseing, the issuce arc nuTowod, and taken out of context. It is not
uncommon 1o got the Complaint back and it has boen rephrased uaing Managament’a
version of what happened. IRS EEQ chooses to Jook st sach lsolated instance, but never
st the whole pictyre, and many Complulnts are disposed of st this stags, with the
Complaints ceater stating there was “no harm™ to the Complaliant, Next, Complainants
are made to give extremcly detailod discrimination staicment, and Management provides
littte in roturn other than 1o sato that they dissgree with the Complaint or don't foel their
conduct was discriminatory, After the Complainant gives detalled statoments,
Management goes into & cover-up mission. The EEO counselors slways take their side.
Whon investigsting the file, the alleged discriminators and Managament arc sllowed to -
pive rrelevant and prejudicial statomonts about the Complalnant—perialning to everything
from their impresalon of the Complainant’s mental health and integrity .

Afier the Comgplain is investigaied, tbe file is shown w the Complainant aad we
arc allowod to comment. Management uses this as an opporiunily to blas the file agumat
tho Complainant and to supplement the file. None of Complainant’s comments are acted
upon, and nothing in the fle gots expunged or further Investigation—the file alvrays stands
asitls. Onoe the Rls ls eartified to hearing, the IRS attempts to kesp witassses out of the
hoasing, T have had cases where the Administrative Law Judge has prohibited me from
ealling witnesses J doomed sssontial to my client’s case. After ons heacing, s member of
Managemant that was sequasiered from the hearing, sought to speak with one of sy
witneuca reganding her testimony and take advorse actions against hor for it.
Managoment further spread rumors to other members of Managemant and other
eoworkers about the conteots of this witness® testimony and that this witness had testified
untruthfully, which was not fictual. Management saea nothing wrong with violpling the
Privacy Act with regards to adversely affecting a Complainant.

The purpores and policies behind having an Intornal BEO procedure are not being
mot with the current process in plece at the IRS-Milwaukes. Purther, Managamant lacks
(he senaltlvity and foresight to stop discrimination, Tnstead of taking on the problems in
the workplace, Mansgoment secks to rid itself of the persons making the Complainis. It
Is unfortunate that p who have ulilized or taken part in the [IBO procesa st JRN
regret ovet having avaliod thamacives to the procedure. T think ane of my clients, & fiflcn
year Spocial Agent with an exocallert work record, summod it up best when she :
commonted 10 ma 00 her Inslght after Baling the repercusdons (retalistion) of having
testified in an ERO hearing: “My wholo world as I knew it hes chenged. ¥ used to fove my
job, but now T hste going there, T thought T was doing what wes right. Had 1 known, 1
would have kept my mouth shut.” I think Management would bo pleased with
themselves.
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Mr. Mica. Members of the panel, we have one vote, possibly two
votes. The first one, I think, is a motion to adjourn, and then pos-
sibly a journal vote. What we will do is recess the panel at this
time, and we will reconvene 5 minutes after the close of the second
vote, if there is a second vote, or 5 minutes after that vote.

For members of the audience who joined us today, there are still
folks in the hall who haven’t been seated. I am not going to get into
seating arrangements, but we have tried to accommodate as many
folks as possible. I do want to let you know that if you leave, others
will be given your place. Act accordingly, and we are sorry that the
room or rules don’t let more folks come in at this time.

We’ll recess until the appointed time. Thank you.

[Recess.]

Mr. Mica. If the subcommittee could come to order—I request
those in the audience to either find a standing position or a seat,
ialnd again, we can fill up any of these seats at the second level

ere.

We heard, before the vote, from the members of the panel and
their opening statements, and we now have our first panel to dis-
cuss the question of employment discrimination in the Federal
workplace. Our panelists are the distinguished gentleman from
Maryland, Steny Hoyer; the Hon. Albert Wynn from Maryland; and
Matthew Martinez, our colleague and distinguished Member from
California.

At the request of this side of the aisle, I am going to recognize
first Mr. Wynn. He has also been a leader in bringing this issue
of discrimination before the Congress and before this panel. You
are recognized, sir, and welcome.

STATEMENTS OF HON. ALBERT WYNN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MARYLAND; HON. STENY
HOYER, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF MARYLAND; AND HON. MATTHEW G. MARTINEZ, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WynNN. Thank you very much, Mr. Chairman, and let me
take this opportunity to sincerely express my appreciation to you
for convening this hearing. I am also very pleased, after listening
to your opening statement, because I recognize that you under-
stand the dimensions and the significance of this issue and that
you are prepared to move forward, and that is indeed very pleas-
ing

I also would like to take this opportunity to recognize the work
of my colleague, and ranking member, Mr. Cummings, who has ex-
erted great leadership on this issue and really has laid out the
issue in his opening statement quite well.

I would also like to recognize Ms. Norton of the committee for
continuing leadership, in particular, her legislative expertise and
the passion that she brought to the discussion this morning. I ap-
preciate everything that she has done.

It is a pleasure for me to appear here along with my colleagues,
Mr. Hoyer and Mr. Martinez, to talk about this significant issue.
I was thinking about it this morning, and I thought about the per-
sonal consequences of how you fight an enemy such as discrimina-
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tion. It is invisible; it’s insidious; it’s degrading; it’s debilitating.
And my colleague, Mr. Cummings, talked about the personal im-
pact of discrimination. It is expensive when you have to take one
of these issues to court. It is psychologically damaging. I have seen
constituents who literally have had their lives destroyed. And per-
haps worst of all, it brings us back to a period in our history I
think many of us would like to forget.

Mr. MicAa. Go ahead. We will have time, I think for one other
panelist.

Mr. WyYNN. I'll proceed then, Mr. Chairman.

Let me say this: The problem with discrimination in the Federal
work force is a long-festering sore. I consistently receive complaints
about discriminatory practices in Cabinet departments and inde-
pendent agencies. In 1993, I became actively involved in allegations
of discrimination at the National Institutes of Health. Since then,
I have received complaints about the Departments of the Interior,
Agriculture, and State, the Government Printing Office, the Li-
brary of Congress, the U.S. Information Agency—the list goes on
and on. These complaints have led me to one conclusion: This is a
systemic problem, not a matter of isolated incidents.

In attempting to resolve these complaints, I have found that my
concerns have been shared by Members of Congress, employee
groups, union leaders, retired Federal employees, all of whom con-
firm the significance of this problem. To his credit, the President
has spoken about the issue, as has Speaker Gingrich. We need to
address the problem of race and discrimination in America. How-
ever, I have concluded that if we are serious about talking about
race in America, we need to look in our own backyard first—and
that is the Federal work force. [Applause.]

For the purposes of today’s hearing, I would like to focus on
three issues that I believe are reflective of problems of discrimina-
tion in the Federal work force.

First, within the Federal work force, there is an appalling lack
of diversity in the senior management level. These positions, GS—
13, GS-14, GS-15, up through the senior executive service, reflect
the Government’s top management. As of May 7 this year, minori-
ties—African-Americans, Hispanics, Asian-Americans, and native
Americans—accounted for nearly 30 percent of the Federal work
force. However, according to the EEOC, all minorities combined
make up only 13 percent of GS-15 and only 11 percent of all SES
positions.

Let me give you an example. At the Department of the Interior,
at GS-15, there are 1,159 employees; only 38 blacks. Virtually en-
tire agencies have no top-level minority managers.

At the Department of Agriculture, at the grade GS-15 level, you
have 1,592 positions; only 31 are Hispanic. At the SES level, at the
Department of Agriculture there are 398 employees; only 6 are His-
panic.

When President Clinton took office, he insisted that his Cabinet
look like modern-day America. He pursues this goal with vigor. I
believe it is equally important that the senior management levels
of the Federal Government also look like modern-day America and
reflect the true diversity of our country. [Applause.]
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I believe that corporate management cannot be expected to inte-
grate until the Federal Government does. [Applause.]

Clearly, minorities are underrepresented and some people would
say that this just happens. I don’t believe it just happens; I believe
there are particular reasons why it happens. It is a matter of a pat-
tern of discriminatory personnel practices.

Which brings me to point No. 2. There is a chronic pattern of
abuse, misuse, and manipulation of personnel laws. [Applause.]

Once upon a time, the Federal Government was seen as a haven
of opportunity for minorities, against latent racism and employ-
ment discrimination in the private sector. Although there has been
significant hiring of minorities, discrimination is still an unfortu-
nate fact of life, as my colleague Ms. Norton pointed out, when you
are trying to move out of the mail room or secretarial pool, or some
dead-end mid-level position.

The most frequent complaint that we receive is that non-minori-
ties consistently receive preferential work details and assignment.
In other words, they get the better jobs. These lead to increased re-
sponsibilities and opportunities, which in turn result in pay in-
creases and promotions. Conversely, minorities receive extended
temporary assignments, without pay increases, and are oftentimes
asked to train non-minorities who then become their permanent su-
pervisors. [Applause.]

Additionally, minorities receive subjective evaluations from su-
pervisors who are accountable to no one. And complaints of unfair
treatment often result in retaliation. As an example of that retalia-
tion, after information was circulated about one of our witnesses
appearing today, that witness was intimidated by the director of
her agency, embarrassed in front of her peers, and left with the im-
pression that if she testified, she would face trouble. She is not
here today.

Finally, the third issue that I would mention is the underfunded
and ineffective EEO process. We have observed that despite talk
about increasing funding, even the President acknowledged that
the Equal Employment Opportunity Commission has a substantial
backlog of discrimination cases. Some figures estimate this figure
to over 100,000 cases still pending at EEO. Agriculture has 1,400
complaints pending; Department of the Interior has 774 com-
plaints; Department of Transportation has 663 complaints. They
are astonishing, but they also continue to increase. We need more
resources.

We also need more accountability. The managers that perpetrate
these acts of discrimination are never sanctioned, are never dis-
ciplined, never held accountable. [Applause.]

There are currently 12 class action suits either just resolved or
pending against the Federal Government. If this were the case in
the private sector, people would be appalled, and there would be
a confirmation that there was indeed a significant problem.

Let me conclude by saying something that the people in this au-
dience said to me today as we came in. This is the first step. This
is not the end. We need more accountability; we need more fund-
ing; we need more sanctioning; we need more evaluation; we need
more monitoring; we need legislative approaches such as Ms. Nor-
ton and Mr. Martinez have advocated, and then we can begin to
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make a serious attempt to resolve the problem of discrimination in
the work force.
Thank you, Mr. Chairman, for allowing me to testify. [Applause.]
[The prepared statement of Hon. Albert R. Wynn follows:]
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“EMPLOYMENT DISCRIMINATION IN THE FEDERAL
WORKPLACE: PART I — CONTINUING CONCERNS”

September 190, 1997

Good moming. Mr. Chairman. Let me take this opportunity to thank you,
Ranking Member Cummings, and members of the subcommittee for convening

this hearing. | appreciate the opportunity to offer my testimony for your

consideration.

The problem of discrimination in the Federal workforce has been a long-
festering sore. As the member of Congress who represents 72,000 Federal
employees, more than any other member of Congress, I consistently receive
complaints about discriminatory practices in cabinet departments and independent
agencies. In 1993, 1 became actively involved in allegations of discrimination at
the National Institutes of Health. Since then, I have received complaints about the

Departments Interior. Agriculture, State, the Government Printing Office, Library

1
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of Congress, U.S. Information Agency and the list goes on and on. These

complaints have led me to conclude that this problem is systemic -- not a matter of

isolated incidents.

In attempting to resolve these complaints, I have found that my concerns are
shared by other members of Congress, leaders of minority employee groups, union
leaders and retired Faderal employees, all of whom confirm that this is a

significant problem.

To his credit, President Clinton has said that we need to initiate a dialogue
on the issue of race in America. 1 believe, however, that if we are serious about
dealing with the problems of race in America that the Federal government must

first look in its own backyard — the Federal workforce.

The range of individual anecdotes and horror stories about discrimination in
the Federal workplace is quite broad. However, for purposes of today’s hearing I
would like to focus on three issues that I believe are reflective of the problem of

discrimination in the federal workforce.

First, within the Federal government there is an appalling lack of diversity
in senior management positions. These positions, GS 13, 14, 15 and Senior
Executive Service (SES), reflect the govemnment’s top management levels. As of
May 7" of this year. minorities [African-Americans, Hispanics, Asian Americans
and Native Americans] accounted for nearly 30% of the Federal workforce.
However, according to the U.S. Equal Employment Opportunity Commission

2
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(EEOC), all minorities combined make up only 13% of all GS 15, and only 11%
of all Senior Executive Service positions. Clearly, minorities are under

represented among the Federal Government’s CEOs. For example:

Department Grade level Total Blacks
Interior GS 15 1159 38 (3.28%)
SES 277 14 (5.05%)
Department Grade level Total Hispanics
Agriculture GS 15 1592 31(1.95%)
SES 398 6 (1.51%)

When President Clinton took office, he insisted that his cabinet be an
accurate reflection of modern day America. He continues to pursue this goal with
vigor and success. [ believe it is equally important, however, that the senior
management of the Federal government also look like modern day America and
reflect the true diversity of our country --- Corporate America cannot be expected

to integrate until the Federal government does.

Clearly, minorities are underrepresented among the Federal government
CEO’s. There are some who say that this underrepresentation “just happens”, but
what [ have observed is that this pattern is the result of discriminatory personnel

praciices, which brings me to point number two.

(93]
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The most frequent complaint of discrimination is that non-minorities
consistently receive preferential work details, which lead to increased
responsibilities and opportunities, which then result in pay raises and promotions.
Conversely, minorities receive extended temporary assignments without pay
increases and, oftentimes, are responsible for training non-minorities who then
receive permanent positions, and in some cases become their supervisors.
Additionally. they receive subjective evaluations from supervisors who are
accountable to no one, and complaints of unfair treatment often result in
retaliation. As an example of that retaliation, after information circulated through
an agency that one of the witnesses that was invited to testify today would appear,
she was intimidated by the Director of her agency, embarrassed before her peers,
and left with the impression that to testify before this committee would be

detrimental to her job security. She is not testifying today.

The impact of the previously mentioned issues is reflected in the third major
issue I would like to discuss — the underfunded and ineffective EEO process,
which currently has a huge backlog of cases in various agencies. President
Clinton, in his speech in San Diego, California, acknowledged that the “Equal

Employment Opportunity Commission has a substantial backlog of cases with

discrimination claims.”

As of today, there are over 100,000 discrimination cases pending with the
EEOC. At the Department of Agriculture there are over 1,400 EEO complaints

pending; while the Department of Interior has 774 complaints and the Department
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of Transportation has 663 complaints. Not only are these numbers astonishing,

but they also continue to increase.

President Clinton has called for increased resources to address the large
backlog of EEO cases, but current budget figures indicate only a marginal increase

for fiscal year 1998, and basically flat expenditures are proposed for subsequent

years.

How should these problems be addressed? While I recognize that the
President’s Commission on Race Relations and many others will make
recommendations to the President on this issue, I have suggested that the President
utilize the bully pulpit to demonstrate his determination to root out discrimination
and racism in the federal workplace. I am asking this Subcommittee, as the voice
of civil servants across the country, to do the same. This should be followed up by

an administrative and congressional review of diversity, discrimination and EEO

complaints.
I also suggest that the following steps be taken:

* Cabinet and Agency heads should be held accountable for diversity in

their organizations and for reducing the EEO backlog;

* Additional funding should be allocated for the EEOC and EEO offices at

individual agencies;
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* Tough policies should be implemented requiring sanctions on supervisors
found to have engaged in or tolerated discrimination (modeled after the

approach to sexual harassment cases) and;

* Diversity goals should be implemented to make the Federal workforce

more reflective of America.

[ believe the issue of discrimination in the Federal workplace is a critical
element of the dialogue on race. Existing employee demographic data, the
burgeoning EEOC caseload and the large number of class actions suits
conclusively demonstrates the need for immediate action. I do not want this
hearing or this data to serve solely as a passing indictment of the Federal
government. This information and the statements of today’s witnesses should
serve as a catalyst to give the issue of discrimination in the Federal workforce
greater priority on the national agenda, and serve as the impetus for concrete

policies to reduce discrimination and increase diversity in the Federal workforce.

Mr. Chairman, this concludes my prepared statement. I look forward to

working with you and Ranking Member Cummings on this important issue.
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Mr. Mica. I thank you for your statement, for your commitment
to this issue. I am going to give the other two panelists a choice
now. I guess Mr. Hoyer would be recognized next. Do you want to
take 5 minutes now, or did you want to come back?

Mr. HOYER. Let me take 5 minutes now. I'll be brief; I'll cut my
statement short.

I want to thank you and the ranking member, Mr. Cummings.
We are very proud of Mr. Cummings from Maryland. He has dis-
cussed with you, and you have agreed to hold a hearing on what,
in my opinion, is the essence of our democracy. And the essence of
our democracy as annunciated by Thomas Jefferson was that all of
us are equal, and we ought to be treated equally.

In 1964, we passed the civil rights statute. Somewhat controver-
sial at the time, now no one would say that it was the wrong thing
to do; in fact, they would say it was the essence of what our coun-
try was all about. That we would treat all people equally; that they
would have equal opportunity.

Employment, of course, is absolutely central, as is the ability to
have good employment, and to have the fruits of your talents recog-
nized in that employment. When we meet one another we ask one
another, “What is your name?”

“My name is Sally Brown.”

The next question inevitably is, “What do you do?”

It identifies us; it gives us a sense of self-worth; it is in fact, as
we all annunciated in the welfare bill, what we want people to do:
work.

The Federal Government, Mr. Chairman, has 1.9 million civilian
employees, another 1.4 million in our armed services. The Federal
Government has not only the legal responsibility, but the moral im-
perative to ensure that our workplace is a workplace in which dis-
crimination is not only illegal, but recognized as immoral and
against good management. [Applause.]

Business has found, Mr. Chairman, in the area of discrimination
against those with disabilities that it costs money to discriminate.
So not only is it wrong, it is bad economics.

Mr. Chairman, because time is short, I will submit the rest of my
statement, but I would urge you to listen very carefully to those
who testify today, who will, in many ways, be much more compel-
ling than those of us who are Members of Congress.

The fact of the matter is that all of us have had as Members of
Congress the opportunity to work with various groups. Early on, I
worked with Blacks in Government [BIG]. I want to congratulate
them for the work they have done. Al Wynn and I worked with re-
spect to NIH. [Applause.]

Lou Stokes and I have for many years looked at the statistics at
NIH. They are perhaps difficult to turn around, but as Ms. Norton
pointed out, they certainly are not reflective of great progress.

We now have 5 minutes, Mr. Chairman, so I will have to con-
clude. But as you listen to the witnesses, let us together act both
to ensure that budgets are adequate, so that agencies that are
charged with responsibility for hearing these cases and disposing
of them in a just manner have the resources to do so. To articulate
an objective and not to fund it is to fall short of the commitment
that you make. [Applause.]
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Most of the cases that you hear are legitimate. Are there some
cases that are not legitimate? Of course there are. In every in-
stance in human endeavor we find that. But they are the great mi-
nority of cases. The majority of cases, unfortunately, reflect that
what we still have in this country, notwithstanding the articulation
in 1964, is the presence of racism, of sexism, of discrimination
based upon other items that are illegal to discriminate on. And we
must make sure, to the extent that we possibly can, that we elimi-
nate those in the Federal Government, in the Federal work force,
if we are to have the status as leaders of this country, which holds
as its basic principle that all of us are equal.

Thank you, Mr. Chairman. [Applause.]

[The prepared statement of Hon. Steny Hoyer follows:]
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STATEMENT OF THE HONORABLE STENY H. HOYER
BEFORE THE SUBCOMMITTEE ON CIVIL SERVICE
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
REGARDING EMPLOYMENT DISCRIMINATION
IN THE FEDERAL WORKPLACE

SEPTEMBER 10, 1997

Mr. Chairman, Mr. Cummings, thank you for the opportunity to appear at
this very important hearing. I also want to commend the Ranking Minority
Member for requesting that this hearing be held.

One of the fundamental responsibilities of any employer is ensuring that
each employee and potential employee is considered without regard to age, race,
religion, ethnic or national origin, gender, or disability. This is the law under the
Civil Rights Act of 1964, Title VII. Clearly, as Congress has enacted in Title V,
we expect the Federal Government to set a high standard with its treatment of the
1,900,000 civilian employees as well as the 1,400,000 men and women in our
Armed Services.

While the vast majority of Federal managers fully support and follow equal
opportunity law, there are those that fail to do so. In fact, there continues to be
a disturbing number of complaints about deliberate discrimination. This is
unacceptable,

There are concerns about the process by which Federal employees can seek
redress for discrimination. Some believe that poor performers use the complaint
process to delay their well-justified removal from office. Others, with genuine
complaints about their workplace situation, find the grievance process
cumbersome and slow. I am pleased that, in addition to reviewing the extent of
the problem, this Subcommittee will also review the process that agencies, the
Equal Employment Opportunity Commission, and the Merit Systems Protection
Board use to investigate and resolve complaints.

As Chairman of the Federal Government Service Caucus and the
representative of almost 60,000 Federal employees, I have heard first hand from a
number of Federal workers concerned about discrimination in their offices. In
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addition to general allegations of discrimination, there are cases where a single
supervisor’s behavior appears to be unacceptable.

I have also heard repeated calls for accelerated consideration of complaints
so that those who have been wronged are not dragged through a multi-year
process that is a strain on them and their families. Expedited consideration
would also help root out those who are simply using the grievance process to
cover poor performance.

At the end of Fiscal 1995, the Equal Opportunity Commission had 30,682
complaints pending. Race and reprisal were the bases for the majority of
complaints. The workload has also risen at the Merit Systems Protection Board
and |, as Ranking Member on the Treasury-Postal Service-General Government
Appropriations Subcommittee, have repeatedly pressed for adequately funding the
MSPB.

These issues will not be easy to resolve. But difficulty cannot be an excuse
for inaction and I commend the Committee for focusing attention on an issue of
high importance to me and to my constituents.

Thank you.
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Mr. Mica. I thank the gentleman for his comments and also for
his leadership on this and other civil service issues, and am com-
mitted to working with him, Mr. Wynn, and others.

We will recess now until 5 minutes after the end of this vote. We
have a vote pending, and we do want to hear from Mr. Martinez
who has introduced important legislation on this subject.

[Recess.]

Mr. Pappas [presiding]. Can I have everyone’s attention, please?
I would like to begin the hearing. Could everyone please have a
seat? We would like to begin the hearing. Those of you who may
want to continue your conversations step outside, or please take a
seat so we can continue. Many of you have been here for a long
time, and we apologize for the inconvenience of the votes. That is
unfortunately how things go around here.

I'm Mike Pappas, the vice chairman of the committee. The chair-
man will be back, but since my colleague Mr. Martinez has re-
turned, we thought we would give him the opportunity to address
the panel. Mr. Martinez, the floor is yours.

Mr. MARTINEZ. Thank you. Mr, Chairman, I would like to thank
you and members of the subcommittee for the opportunity to offer
testimony today. I would also like to commend you, Mr. Chairman,
as well as members of the committee, especially Mr. Cummings, for
holding this timely and important hearing on employment discrimi-
nation in the Federal workplace.

This is a very critical issue that deserves the full attention of the
Congress. It has, in fact, deserved the full attention of the Congress
for a long time, and it just hasn’t received it. I say that because
through 1985-91, I was the chairman of the Subcommittee on Em-
ployment Opportunities of the Education and Labor Committee.
And while I was chairman of that committee, we held hearings,
quite a few hearings, throughout the country on this very issue.
And we found that consistently, where the complaints would be
filed by the employee, they would be denied by the agency who was
their own watchdog, and the more persistent ones, and this means
that a lot of the cases that were legal and justified went by the
wayside, because only the more persistent ones would go to civil
court and then in every case they won. Which proves that many of
the others, if they had gone to civil court, they could have won too,
but they just didn’t have the wherewithal nor the persistence to do
it.

Having said that, Mr. Chairman, I look at this problem as one
that maybe now is coming to the point where many of us will take
a definite interest in it because of the work of Ms. Horton, I mean
Norton—sorry about that Eleanor—and do something about it.

I know that the chairman has some differences of opinion with
me on my bill and how to streamline the Federal complaint resolu-
tion procedures, but I think any of those disagreements can be
worked out and we can move forward. That bill is a good vehicle
to move forward with.

I believe that the current redress process for dealing with dis-
crimination claims by Federal employees is simply not working. As
the chairman said, it’s broke. Well, it has been broke for a while.
The current process does not serve the interest of the Federal em-
ployees, or the respondents, or the U.S. taxpayer. The procedures
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that are available for dealing with discrimination complaints by
Federal employees are unreasonably cumbersome; they are time
consuming, and call into doubt the fairness and legitimacy of the
whole process. The current system of processing discrimination
complaints in the Federal Government is riddled with abuses. In
fact, we had several witnesses that testified before us of the wide-
spread abuses in the Federal agencies, indeed because the Federal
agencies are allowed to reject or modify Equal Employment Oppor-
tunity Commission findings against them. They do so over and over
again.

The former EEOC Chairman, Evan Kemp, Jr., placed the respon-
sibility for improving the process squarely on the shoulders of the
Congress. Mr. Kemp observed that,

It is better to view each department and each agency as an independent country.
Once you realize that, you then realize how difficult it is to enforce our decisions.
I think the responsibility lies with Congress.

He meant that we should legislate some type of reform that
would change the current process by which the agency could then
again and again deny the findings of the EEOC.

By far the largest employer in America, it is the Federal Govern-
ment’s responsibility to have in place employment practices that
should be models of fairness. There is no doubt that they do not.
In fact, in years past, during those years that I had EEOC over-
sight as chairman of the Subcommittee of Employment Opportuni-
ties, we held hearings that provided evidence and materials for the
Latin officers of the FBI to sue—sue successfully I should say—the
FBI. And subsequent to that, the black officers of the FBI sued and
won their case, too. Now, with two individual groups suing the FBI,
and the judge finding in the favor that there was rampant discrimi-
nation in the FBI, we saw some changes, but not great changes.
Even today, there is still not the movement up to upper manage-
ment of Hispanic or black officers that there should be.

But, Mr. Chairman, you have said earlier, and Al Wynn said ear-
lier, and Steny Hoyer said earlier, that they have constituents that
work for the Federal Government. I think we all have constituents
working for the Federal Government. And we are all aware that
the very system designed to protect these employees is burdened
with rules and procedures that systematically deny their due proc-
ess rights. Moreover, changing workplace demographics draws at-
tention to the inequalities of the status quo and demonstrates the
need for swift action.

It is estimated that, by the turn of this century, that the vast
majority of the new applicants to our work force will be composed
of minorities and women. This is a sobering projection, considering
the potential for harassment and discrimination. The only way to
ensure fairness and continue to attract the best and brightest into
Government service is by passing legislation that truly protects
Federal workers.

Therefore, 1 have introduced the Federal Employment Fairness
Act, along with Delegate Norton and Representatives Cummings,
Wynn, and Ford. This legislation amerds title VII of the Civil
Rights Act of 1964, and the Age Discrimination in Employment Act
of 1967, to improve the effectiveness of administrative review of
employment claims made by Federal employees.
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The Federal Employees Fairness Act encourages alternative dis-
pute resolution procedures during the precomplaint period. In fact,
for the first 20 days, the complainant will spend this time in the
resolution process, and still allows it throughout the process. It
eliminates the fundamental conflicts of interest that currently exist
within the redress system. It eliminates the problem of so-called
mixed cases involving jurisdictional overlap between the MSPB and
EEOC, and discourages employees from filing meritless EEO
charges.

Mr. Chairman, I would just say that the bill is quite extensive.
I could take the time to explain it; I am sure that many of you have
already read it. And I think, as I have said, I understand that in
the last session of Congress there was a chart that seemed to make
it appear to be convoluted. It is no more convoluted than the sys-
tem that is in place now. In fact, it is less. Proof of that is that
the OMB scored this bill as saving the Federal Government $25
million. If it would save the Federal Government $25 million, then
I have to believe that it is more efficient than the system that is
in place now.

Thank you, Mr. Chairman, and I am available to answer any
questions. [Applause.]

[The prepared statement of Hon. Matthew G. Martinez follows:]
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Good moming Mr. Chairman. I would like to thank you and members of the Subcommitee for
the opportunity to offer testimony today. 1 would also like to corumend you, Mr. Chairman, and
Representative Cummings for holding this timely and important hearing on employment
discrimination in the Federal workplace. This is a critical issue that deserves the full attention of
Congress.

Mr. Chairman, although we may have differences of opinion on how best to streamline Federal
complaint resolution procedures, we do agree, 1 believe, that the current redress process for
dealing with discrimination claims by Federal employees is simply not working. The current
process does not serve the interests of Federal employees, the respondent agencies or the U.S.
taxpayer.

The procedures that are available for dealing with discrimination complaints by Federal
employees are unreasonably comburesome and time-consurning, calling into doubt the fairness
and legitimacy of the whole process. The cwrrent system of processing discrimination
complaints in the Federal Government is riddled with abuses. Indeed, because Federal agencies
are allowed Yo reject or modify Equal Employment Opportunity Commission (EEOC) findings
against them, they do so over and over again.

Former EEQC Chairman Evan Kemp Jr. placed the responsibility for improving the process
squarely on the shoulders of Congress. Mr. Kemp observed that, and I quote, “it’s better to view
each department and each agency as an independent country. Once you realize that, then you
realize how difficult it is to enforce our decisions. I think the responsiblity lies with Congress.™
End of quote. 1agree with Mr. Kemp.

As the largest employer in America. it is the Federal Govemment's responsibility to have in
place employment practices that should be the model of faimess. We all have constintents
working for the Federal Government. and we are all aware that the very system designed to
protect these employees is burdened with rules and procedures that systematically deny them
their due process rights.

Moreover, changing workplace demographics draw attention to the inequalities of the status quo
and demonstrates the need for swift action. It is estimated that by the turn of the century, the vast

1
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majority of the new applicants to our work force will be composed of minorities and women.
This is a sobering projection considering the potential for harassment and discrimination. The
only way to ensure faimess and continue to artract the best and brightest into government service
is by passing legislation that truly protects Federal workers. .
Therefore, [ have re-introduced the Federal Employee Fairness Act, along with Delegate Norton
and Representatives Cummings, Wynn, and Ford. This legislation amends Title VII of the Civil
Rights Act of 1964 and the Age Discnmination in Employment Act of 1967 1o improve the
effectiveness of administrative review of employment discrisination claims made by Federal
employees.

The Federal Employee Fairuess Act encourages aliemative disp lution procedures during
the pre-complaint period and throughout the process; eliminates the fundamental conflicts of
interest that currently exist within the redress system; eliminates the problem of so-called “mixed
cases” involving the jurisdictional overiap between MSPB and EEOC; and discourages
employees from filing meritless EEO charges. i

The Federal Employee Faimess Act would aliow a window of 180 days to clapse between the
time of the alleged incident leading to the complaint and the time an employee must complete
formal filing. This 180 day time period conforms with what is provided to private sector
employees and greatet than that currently allowed Federal employees, who now must consult a
counselor within 45 days of the alleged gricvance.

This extended time period will permit employees to reflect on one of the most important
decisions they will make in their Federal carcers, affording them valuable time to explore the
merits of their case. In agencies using an alternative dispute resolution process wmder EEOC
rules, an employee under my measure would be required to participate in 20 days of pre-
complaint conciliation prior to filing a complaint. This cociliation period does not count
against the 180 day filing limit. The bill provides that pre-complaint counscling be undertaken
with a conciliator who is neither connected to the circumstances of the complaint nor supervising
the employee.

The federal employee fairness act would designate the EEOC as the clearinghouse for all
discrimination complaints. However, complaints may be filed with EEOC, the Merit Systemns
Protection Board, or the employee’s agency.

The presem redress system requires employess to have their complaints heard initially by the
allegedly offending agency. Currenly, every Federal agency, no matter how small, has its own
equal employment staff -- to provide counseling, investigate charges of discriminauon, and
process reports to the EEOC. As we have found over the past scveral Congresses, this haphazard
system is fraught with problems because agency employees --who are after all career civil.
servants -- are expected 10 investigate their own agency.
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Under current rules. therefore, it is the agency that allegedly committed the violation that is
charged with investigating it. If that is not troublesome enough. even if the agency investigator
concludes that there was merit to the claim, the agency head can issue a finding clearing the
agency. This represents a clear case of conflict of interest. This is like having the fox guard the
chicken caop. In fact, the current system not only allows the fox into the henhouse, bust then
finds the hen ar fault because the fox eats it. Under the Federal Employee Faimess Act,
employees would have a choice of forums for hearing their complaint, with the option of filing
directly with the EEOC, or the agency, or the Merit Systems Protection Board, if appropriate.
The right to file a civil action following a decision at the initial level would be retained.

Employees, upon filing a complaint, will have up to 90 days to decide which forum they wish to
pursue their claim. In the event the employee chooses a forum other than EEOC, EEQC will
forward the complaint within 10 days to the appropriate agency for determination. In the evemt
the employee chooses MSPB or EEQC, the respondent agency shall forward documents and
information to the appropriate agency within 5 days of receipt of notice from EEOC.

In order to avoid any confusion, the bill states that the employee shall name the head of the
agency in which the discrimination is alleged to have occurred as the respondent. Later on, the
complaint may be amended to name the proper individual where the head of the agency is
misidentified. Current regulations (29 cft 1614) provide no such safeguards.

Under the bill, once an employee chaoses the EEOC administrative process, the EEOC is
required to assign an administrative judge or an administrative law judge to hear the complaint
within 10 days. As you know, current federal regulation does not sct a time frame for assigning
an administrative judge or an administrative law judge.

The Federal Employee Faimess Act would strcamline the decision-making process by requiring
the administrative judge to issue a decision within 210 days of complaint iling (300 days in the
first year after the effective date of the act) or within 2 years and 30 days tn a class action
complaint. Under the present system, it can be several vears before decisions are rendered.

Furthermore, the bill would make the decision of the administrative judge final unless the
employee or respondent file an appeal within 90 days. 1f the administrative judge has not issued
a decision 20 davs afler the required deadline. the employes may file a civil action seeking de
DOVO review,

The administrative judge, after reviewing the record, is authorized w0 dismiss frivelous
complaints, complaints for which relief is not available under the Civil Rights Act, and where
applicable, complaints in which the employec has failed 1o participate in pre-complaint
conciliation.

A major change proposed by the bill would be to eliminate the right of the agency to modify or
reject the adminisuative judge’s decision, as is allowed under curent regulations. I believe that

3
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allowing agencies to essentially ignore administrative judges’ decisions undermines the
legitimacy of the whole process. In an effort to further streamline the process, the Federal
Employce Fairness Act requires the EEOC to establish a program and procedures to foster
sctlement of claims.

At present, there are no mandated time frames within which the EEOC must complete its review
of an administrative judge’s decision. In an effort to sbeamline this process, the bill would
require the EEOC to issue a written order affirming, reversing, or modifying the administrative
judge’s decision within 150 days of the appeal request. The bill strengthens the authority of the
administrative judge by requiring that the EEOC d “sub ial defe " 10 the findings of
the administrative judge, if they are supported by a prepouderance of the evidence.

If the EEQC has not issued a decision 20 days after the required deadline, the employee may file
a civil action seeking dg novo review. Upon issuance of a written decision by the administrative
judge, the employee has 90 days to file a civil action. The employee or the respondent has up 1o
90 days in which to appeal the administrative judge’s decision to the ecoc. All claims included
within the order that are not appealed are final.

Finally, the bill provides that the Office of Special Counsel shall be notified of any finding of
intentional discrimination. Under the measure, the Office of Special Counsel shall investigate
such findings to determine whether there has been a prohibited personnel action for which
disciplinary action should be sought. The Federal Employee Faimess Act will ensure that
Federal employees who discriminate will be held accountable for their actions.

In closing, Mr. Chairman, the Federal Employee Faimess Act streamlines the adjudication
process; establishes reasonable time limits for investigating and adjudicating complaints;
removes the agencies’ authority to judge themselves; charges the EEOC with the primary
responsibility for investigating and p ting Federal employee discrimination claims; and
requires sanctions against Federal employees found to have discriminated. The Federal
Employee Faimess Act eliminates the conflict of interest inherent in the existing system and
brings faimess and credibility to the redress process.

Thank you Mr. Chairman and members of the Subcommitce. [ am available 10 answers vour
questions.
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Mr. MicaA [presiding]. I thank you, Mr. Martinez, for your testi-
mony and also your initiative in introducing this legislation. You
have said that one of the major changes in your legislation is to
encourage alternative dispute resolution. One of the problems that
we had last year when we grappled with trying to speed up the ap-
peals process, and this whole process, is that if you institute some
changes, folks say that they are not getting a fair hearing. Maybe
you could tell us how your alternative dispute resolution mecha-
nism is set up, and how it would ensure that folks feel that they
are getting an adequate hearing.

The other thing, is there employee participation in this process?
When I say employee, is there some room for employees being in-
volved in this process?

1Mr.?MARTINEZ. Employees other than the one filing the com-
plaint?

Mr. MICA. Yes, other than the one who has filed the complaint.

Mr. MARTINEZ. That is possible. It would depend on that rec-
onciliation period which all employees filing a complaint would be
required to go through. It would be 20 days. And in that pre-com-
plaint conciliation—that is, prior to them actually going through
the formal process of filing a complaint—it is meant to allow the
persons involved, on both sides of the complaint, to sit and talk
with their supervisors and other employees to see if it can’t be re-
solved before actually filing a complaint. In some cases, it might
take as little as an apology, and a change of attitude, and a change
gf If)'lia((:fice’ to correct the problem, and no complaint would need to

e filed.

If there still, after that, is the necessity to file a complaint, they
would have 180 days in which to file that complaint. That means
they would have 180 days to think it over and think over the merit
of their complaint and consult an attorney or whoever else they
wanted to, to make sure they want to proceed with it.

Right now there is only 45 days for the Federal employee; yet,
in the private sector it is 180 days. And in many cases, during that
period of time, the people think it over and think, “Maybe I acted
too hastily,” and some of those cases are not filed. So, all along the
line there 1s an opportunity for something other than the formal fil-
ing of a complaint.

And, yes, I would say the employees would be entitled to have
in that reconciliation period other employees to back their word.
The person that the complaint was filed against would have this
ability in that reconciliation. It would just be a negotiation of the
comglaint to find if there was or was not enough merit to go for-
ward.

Mr. Mica. I also have a question related to mandatory versus
voluntary participation in alternative dispute resolution. Which do
you favor and why? For example, should the employee just be given
a choice to go directly to another dispute resolution mechanism
without the first step being alternative dispute? Either a choice for
the employee to take? What is your opinion here?

Mr. MARTINEZ. My opinion is that if you allow the people the 20
days, that first 20 days, to go through this reconciliation period, if
you don’t require them to do it, and my bill does require them to
do it, they may proceed helter-skelter without much thought, and
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end up in something they really weren’t after and really would
rather not have gotten into it. And that is what that period of time
is for. It is for them to decide. I don’t think anybody would really
resent a period of time in which they had to contemplate what
their action would be or should be.

Mr. Mica. And you think 20 days is adequate?

Mr. MARTINEZ. I think 20 days is adequate, yes.

Mr. Mica. All right.

The other point that you testified to, you said that estimates are
that your proposal will save $25 million. Where would that savings
come from?

Mr. MARTINEZ. From the efficiency of the operation itself——

Mr. Mica. But you think it would be?

Mr. MARTINEZ. Right now you have each agency, no matter what
size it is, has an affirmative action office, or an EEO office, rather,
and a lot of that would be eliminated, because the people who actu-
ally file their complaint; they would get their choice whether they
go to one of three agencies, that is, the EEO itself, or the Merit
Systems Protection Board, or the employment agency itself. And
having that choice, you can understand that if the EEOC has the
master control of this whole process, that every agency isn’t going
to need every one of those little EEO offices within its agency itself.

And the other thing that it does, it takes away the ability for the
agency itself to decide on cases, which is a big problem now. It is
like the fox watching the chicken coop. [Applause.]

Mr. MicA. A final question is that we have heard some charges
about lack of ability for minorities to obtain higher-level positions,
does your bill in any way address this issue?

Mr. MARTINEZ. No, it does not. But the simple fact, if you elimi-
nate discrimination in the Federal workplace, you then create an
atmosphere where people are looking at people in a colorblind way,
and, thereby, giving them those opportunities that they have been
previously denied.

Mr. MicA. Again, I thank you for your testimony and for your
leadership in introducing this legislation and we’ll be glad to work
with you and others if we can craft legislation that will address
some of the problems that have been described?

Mr. MARTINEZ. Thank you very much.

Mr. Mica. I would like to recognize our ranking member, Mr.
Cummings.

Mr. CUMMINGS. Mr. Martinez, thank you very much. I also like
to echo the voice of the chairman. Thank you for your sensitivity
and thank you for acting and trying to make a difference.

I just have a few questions, because I think all of us want to get
to the people in the audience.

In Baltimore, we have a VA hospital, and one of the things we
discovered—and it is piggybacking on something the chairman just
asked you. What we discovered is that there were two major prob-
lems. One, that a lot of African-Americans and women were basi-
cally restricted to GS-5, and for years, they went back and got col-
lege educations and did all kinds of things, but never moving up.
Never moving up, stuck at the bottom for years and years. When
an article came out in the paper, our office immediately jumped on
it and what we discovered, and Congressman Wynn, was that there
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was a way to move people up and take notice of all of these, what
I call, passovers.

There was another problem, too, at the VA hospital, and that
was that management was issuing a lot of complaints against em-
ployees. And when time came after all of the hearings and things
were over, 90 percent of those complaints were dismissed. And in
the meantime, what was happening, people and their families were
going through all kinds of anguish on things that were actually
frivolous. So there is another. One thing is to lift people up. It is
another avenue. These are both avenues. If you fail to lift them up,
that is one way of attack. There is another way of attack by filing
frivolous complaints from management.

And, I know what you said about the moving up, your general
statement that you just made in answer to the chairman’s ques-
tion, but does your bill address that other piece of frivolous com-
plaints from management? Are you following me, sir? ’

Mr. MARTINEZ. Yes, it does. It would work both ways.

Mr. CUMMINGS. OK.

Mr. MARTINEZ. The thing is that, you know, management that
does not want to elevate people of color or minorities because they
want to maintain control will attack, so that they are not attacked.
[Applause.]

In other words, they will file those complaints and you know in
public service you have a record, and everything goes into your
record, and if somebody says, why haven’t you elevated this person,
and personnel says, “Look at all these complaints he has. How
could I promote him?”—but if you have, and one thing is that the
people in the agencies continue to discriminate because they know
nobody had any ability to punish them. [Applause.]

In my bill, those people in the agencies that have been proven
that they discriminated will be penalized. Now, we had a case dur-
ing the time that I was the chairman, and we got testimony out
of, a woman air traffic controller, who was not only not promoted
when she was more qualified than the people who were being pro-
moted, but she was sexually harassed. And she filed a complaint.
But the agency itself investigated the complaint. And guess what,
her direct supervisor was the one in charge of the investigation.
[Laughter.]

Her direct supervisor was the one who the complaint was
against. Not only that, she went to civil court. She was one of the
more persistent ones. She won. She won. And guess what, all she
got was her job back and back pay. But the supervisor got pro-
moted. Why would they not then continue to do it?

Mr. CUMMINGS. I am sure that you heard the testimony of Mr.
Barrett and the IRS problem up there in Milwaukee, and I think
that is another example of the type of thing that you just talked
about. So in other words, if someone were to do what this person
did, or did do what Mr. Barrett referred to a few moments ago,
then there are provisions in the bill to address them, too.

Mr. MARTINEZ. Yes.

Mr. CUMMINGS. Because that is criminal. [Applause.]

Let me just comment on just two other things. I think that, if
I could just summarize, and this is just my last thing, this is sort
of summarize something you’ve said. It is kind of hard to be on the
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offense when you are constantly on the defense. So, and I think—
would you agree with that?

Mr. MARTINEZ. Absolutely. Part of the way we have all been sup-
pressed for so long is that they made us feel that we were wrong.
The‘?)l'1 kept us in guilt mode, and we shouldn’t consider ourselves as
equal.

Steny Hoyer said it best; I think our Founding Fathers said we
are all created equal; it is only after that people start becoming less
equal than others.

Mr. CUMMINGS. Last, but not least, I understand that your bill
has enjoyed broad support. Can you tell us whether the Federal
employees and civil rights groups have endorsed it?

Mr. MARTINEZ. Yes, they have.

Mr. CUMMINGS. All right. Thank you very much.

Mr. Mica. Thank you, Mr. Cummings. I recognize Mr. Pappas.
No questions at this time?

I recognize Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman. I have only one ques-
tion. I do want to say to Representative Martinez that, for the
record, his efforts, which predated my coming to Congress, to re-
form this system have been nothing short of heroic. And his deter-
mination to stay with this is of vital importance to it. He has the
institutional memory. He has never given up. And if I may say so,
he was not able to get it through a Democratic Congress either.
And we should have been able to do so.

In essence we have gotten to the point where we have a system
that has lost the confidence of the public and of those that must
use the system. That is a very dangerous point at which to be. The
one thing any justice system has to have is the confidence that jus-
tice will be done in the system. Now we always see problems in
various justice systems, but we seldom see straight-out conflicts
that nobody would even attempt to justify.

In addition, you have spoken, Representative Martinez, of what
amounts to the hallmark of the system here which is gross ineffi-
ciency—we are just tossing the money down the nearest drain in
the way in which we have set up this system. And this is a Con-
gress that wants very much to save rather than spend money. I
would like, because I really do think that we might well come to
closure on this bill, and I know you have tried, and you tried dur-
ing the last session—could you explain what you believe are the
differences that came forward the last time you tried to pass the
bill? I think it was in the 104th Congress. What are the dif-
ferences? What will we need to get closure on in order to get a bill
out, that would get your bill out during the 105th Congress? What
are the major points of difference between, for example, you and
the chairman on this matter?

Mr. MARTINEZ. There should be no difference between me and
the chairman, and I'll tell you why. He comes from a party that be-
lieves there should be Government reform—right off the bat. Sec-
ond, I think from the speeches he has made on the floor, and I
have listened to them, that he believes that Government should be
held accountable for its actions toward the people.

This whole thing works into something that I thought from the
first day that I took elected office, which was on a city council in
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Monterey Park, is that the people we hire as our bureaucrats, as
they are called, should really serve the people. They are not there
as policemen, or as enforcers of any particular law, to the extent
that the individual hasn’t broken the law. They are there to facili-
tate the business of the people.

And what is happening on the Federal Government level, and
you know a lot of times people are unhappy with elected officials
and complain about Government as they understand it, the elected
officials, but the only problem with the elected officials is that they
don’t take enough time to oversight the Government agencies that
they have oversight over, and make them responsible to the people.

If we, as a Congress, spend more time living up to our respon-
sibilities of oversighting what the agencies were doing with regard
to how they were treating the public, we would reform Govern-
ment, and we would make the people in those agencies understand
that they are there to serve the people, and that they are public
servants.

And I think in that we have a lot in common. And I think we
both want for the Government agencies to be responsive to the sit-
uations, and certainly in the Federal agency if you have a lot of un-
happy people working for the Federal agency because they are
being discriminated in their own agency that they are working in,
how are they going to be good representatives of the Federal Gov-
ernment? I don’t think they can be.

Ms. NORTON. I ask the question because I know there was an at-
tempt made on the Democrat or Republican side to come together,
and Mr. Martinez, in every way I have seen you be reasonable. For
example you answered the question on ADR. I support you on
ADR. As a lawyer, I can tell you what is killing the justice system
is litigiousness of every kind that keeps from getting at cases that
have real merit. Lawyers have a lot to do with that. ADR can break
through that.

When I was at EEOC, the only way I was able to allay that back-
log was to engage in negotiated settlements, and the remedy rate
went up very significantly because we were able to negotiate settle-
ments.

I would hope, Mr. Chairman, that an attempt could be made, as
was made before, with your staff and with Mr. Martinez’s staff to
pass this bill. We have had many hearings on Mr. Martinez's bill,
but I have to tell you we have never seen this kind of crowd come
out. And I think what it means is that we have a problem that has
built while we have been considering this matter, and I hope we
will. [Applause.]

Mr. MicA. I thank the gentlelady for her comments and for your
responses. Just, if I might add, you do have my commitment. I
have only been in Congress 5 years. I was in the minority; I re-
quested hearings and never had the opportunity to see those hear-
ings. Never, that I recall, have I had an opportunity to testify with
a panel like the panel we have assembled here today—all Members
of the other party, given full consideration and full participation.
So you have not only seen my commitment, but I pledge to work
with you and, if we can, in fact craft legislation in a bipartisan
manner that will remedy these problems that are outlined; I am
fully committed to working with you.
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And again, I thank Mr. Cummings for his leadership, and his
setting this with me as a priority.

I recognize now Mr. Ford.

Mr. FORD. Thank you, Mr. Chairman, and again, Mr. Cummings,
and my colleague, Mr. Martinez. Briefly, if you could, sir, I know
one of the principal objectives of the Federal Employee Fairness
Act, in which I am a cosponsor, is to curb the pursuit of groundless
claims. Specifically, how does the Employee Fairness Act address
that issue and allow us to really get to, as the former chair of the
EEOC said, and my colleague, how are we able to get to closure
to th‘())se cases that have narrowed and warrant some consider-
ation?

Mr. MARTINEZ. The only time that a case would be declared
meritless is that it would have to have gone all the way to either
the EOC, and the EOC would have appointed an administrative
law judge, and that administrative law judge would then look at
the evidence, and on the evidence, and actually the EOC would
have to declare that there was a preponderance of evidence to ei-
ther affirm the discrimination act or affirm that it was a meritless
act. And only after that was done would it be declared a meritless
act.

So the individual has his way all the way up through the com-
" plaint, to that point of actually entering into an extended period of
time where, even under our bill, because it is just the way things
are, it would take a minimum of 210 days to resolve the case, or
as much as 1¥2 years to resolve the case—to where there would be
somebody that would be objective, not somebody from the agency.
It would be an administrative law judge appointed by the EOC who
would look at the evidence to determine whether or not it was a
meritless case or it had merit.

Mr. FORD. And again, just quickly, as the ranking member said,
this is something that has gained approval and support of the var-
ious organizations who have been just giants and more in bringing
this issue to our attention.

Mr. MARTINEZ. Yes. There are a couple of organizations that do
not drop their support because of it, but they have some problems
with that aspect of it. They are fearful that in some instance there
might be a meritorious case that is ruled not meritorious. And we
would try to work with that to make sure that didn’t happen.

Mr. ForD. And last, your bill also calls for the creation of concil-
iation programs, conciliation programs at the agencies to inves-
tigate before a dispute, a claim rather, is brought. How do you en-
vision that, the conciliation process working, just very briefly, as
outlined in the legislation?

Mr. MARTINEZ. | envisioned it the way that we drafted it was
that the agency itself would set up a meeting in which the person
filing the complaint, the person the complaint was filed against,
and any corroborating witnesses or people they wanted to talk
about, the group would be put together; they would sit for as long
as 20 days and talk about it. Like I say, a lot of times there may
be a misunderstanding, and maybe too, there has been an infrac-
tion and the person creating the infraction didn’t realize that they
were creating it—and at least give people an opportunity to resolve
it before it has to go to a full-blown hearing.
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Mr. ForDp. Last, and I know I said “last” before, but, I guess even
a rhetorical question: Why was this system set up from the begin-
ning where the agency could overrule EEOC findings? Perhaps it
is a function of my youth and the fact that I have only been here
a few months, but it would seem to me that if we charge the EEOC
with fulfilling its obligation, responsibility, at a very minimum we
ought to respect the findings in which they have put effort, and
work, and sacrifice into. I know you are not responsible for that,
Mr. Martinez; you are trying to correct it, but just your thoughts,
if you might.

Mr. MARTINEZ. Yes. My belief is that it is like—we had a col-
league, Pat Williams, who is no longer in Congress. He was from
Montana. He, one time on the House floor, got up and he said,
“Never underestimate the power of the bureaucracy.” And he said
the power of the bureaucracy comes from the negligence of the
elected official. And in that, the elected official was neglectful when
they created that situation that allowed the agencies to be their
own EEO administrators. And once they had that control—this leg-
islation takes that control away, and as Ms. Norton has said, it has
been all these years we have been trying to correct this one big
problem that is really at the heart of the problem. That and the
fact that because they are the only EEOC agency, they don’t have
to pay attention to the EEOC; they can ignore their findings, and
they do consistently.

So what we are trying to do is take that authority out of their
hands, because they can’t do it adequately. In other words, they
can’t investigate themselves. [Applause.]

Mr. MicA. Thank you, Mr. Ford. Mr. Barrett.

Mr. BARRETT. Thank you, Mr. Chairman. I do think that this is
a very significant hearing, and again I want to thank the chairman
for holding this hearing.

Like many people in this room who are probably cynical about
the system and the process, many times I am cynical as well. And
I think some of the panel members on both sides of the aisle are.
And I, frankly, can’t think of an issue of more importance that is
traditionally associated with the Democratic party that has been
granted a hearing by the majority party since the Republicans took
over in 1994. So, I think it is very significant that Mr. Mica is lis-
tening to the concerns that we have here today, and I think that
is due in part because of his honest attempt to deal with this as
well as the leadership that Mr. Cummings, Mr. Wynn, and other
Members have shown on this issue as well.

My only comment is along the same lines that Delegate Norton
made earlier. And that is, I think that the most important thing
that can be done, that can come out of this, is to have the different
parties, including yourself, obviously a leader in this issue, to sit
down and try and work something out.

I have far more optimism that we can move forward on this issue
now than I did 3 hours ago, and I think it shows the good will. And
if people can sit down and honestly work together, I think some-
thing can come out of it. So I urge you to continue your fine work.

Mr. MARTINEZ. Thank you, Mr. Barrett. I don’t want my loyalty
to the Democratic party to be questioned. The funny thing is, that



62

in the time I have been here I have received more cooperation from
the Republicans that I have worked with. [Applause.]

The fact is that there was a major piece of legislation that I tried
to get out for two Congresses in the past, and it wasn’t until the
Republicans took over in last Congress that we were able to move
it out of the House. The Senate didn’t act on it, but this year we
were able to move it out of the House and I am understanding the
Senate is going to act on it in the next couple of days. The way I
got that through was by going to someone on the Republican side
who was sympathetic, Bob Barr. And Bob Barr helped me honcho
that through the Congress. So, it is with people working together
from either party for the good of the people that we can accomplish
great things. And I think this is one of those things we can do.

Mr. BARRETT. Good, good. I yield back the balance of my time.

Mr. Mica. I thank you for your comments, for your questions.
And also an unprecedented step, you're not on the Government Re-
form and Oversight panel. I remember going to hearings as a Mem-
ber of the minority and never getting a chance to ask questions,
but you are recognized, Mr. Wynn.

Mr. WYNN. Thank you, Mr. Chairman. I don’t have a question,
but I do want to echo that sentiment, because it deserves recogni-
tion. The fact that you have called this hearing is genuinely and
sincerely appreciated, and I want to thank you, along with my
other colleagues. I also want to thank Mr. Martinez for his legisla-
tive leadership because we have a lot of passion and fervor around
this issue, but ultimately you have to have a legislative vehicle
upon which to enact the change, and he has presented us with one.
I look forward to working with you, Mr. Martinez, Mr. Chairman,
Ms. Norton, and others. Thank you.

Mr. MicA. I thank you, too, and you shouldn’t be too generous
in your praise because hearings are sort of a dime a dozen around
here, and when we conduct a hearing, the important thing is that
we take positive action, working together.

Mr. Wynn and I had a conversation in the elevator on the way
over and I said to him, that the Federal Government should be set-
ting the example. We should be setting the standard. [Applause.]

I don’t intend to make it a partisan issue and I am glad that Re-
publicans have been responsive, but I think we all have a respon-
sibility to put in place some positive legislative fixes that will ad-
dress these problems adequately. The Federal Government, the
Federal workplace, should set the standard and be the example,
and that should be our goal.

We have no other panelists. I do want to thank you again for
your leadership on this issue. We are pledged to work with you. We
will have our staffs on both sides work together and hopefully we
can craft a solution. So thank you and, I appreciate it.

Mr. MARTINEZ. Thank you, Mr. Chairman.

Mr. Mica. I would like to call now our second panel, if I may,
anl:ll i;' you would come up. Could we have staff please prepare the
table?

Witnesses for this panel are Oscar Eason, president of Blacks In
Government; A. Baltazar Baca, National Image, Inc.; Thomas Tsai,
chairman of the Federal Asian-Pacific-American Council; Dorothy
Nelms, president, Federally Employed Women; Howard L. Wallace,
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author, “Federal Plantation: Affirmative Inaction Within Our Fed-
eral Government.”

I might first inform the audience and the panelists that this par-
ticular subcommittee of Congress is an oversight and investigation
subcommittee, and our full committee and all subcommittees are
charged with investigations and oversight. The first panel consisted
of Members and we do not swear the Members in. But all others
who testify, non-Members of Congress, are asked to be sworn in.
So if you would please stand and raise your right hand.

[Witnesses sworn.]

Mr. MicA. Witnesses have answered in the affirmative. I would
like to welcome each of you to our panel. I might also inform you,
what we try to do is limit the oral presentations before the sub-
committee to 5 minutes and we will put the timer on since we have
another panel with a number of panelists. However, if you have a
lengthy statement in addition to your verbal statement, or any-
thing else, within reason, you would like submitted for the record,
we will include that in the record of this hearing.

So, I would like to welcome our panel and I'll recognize Oscar
Eason, president of Blacks In Government. Sir, you are recognized.

STATEMENTS OF OSCAR EASON, PRESIDENT, BLACKS IN GOV-
ERNMENT; A. BALTAZAR BACA, NATIONAL IMAGE, INC.;
THOMAS TSAI, CHATIRMAN, FEDERAL ASIAN-PACIFIC-AMER-
ICAN COUNCIL; DOROTHY NELMS, PRESIDENT, FEDERALLY
EMPLOYED WOMEN; AND HOWARD L. WALLACE, AUTHOR,
FEDERAL PLANTATION: AFFIRMATIVE INACTION WITHIN
OUR FEDERAL GOVERNMENT

Mr. EasoN. Thank you, Mr. Chairman.

Mr. Chairman, esteemed members of this committee, I would like
to step out of the context of my presentation and to thank Con-
gressman Wynn, Congressman Cummings, and of course, Delegate
Eleanor Holmes-Norton, who has worked with Blacks In Govern-
ment [BIG] for many years. I want to thank you all very much.

My name is Oscar Eason, Jr., and I am the president and chief
executive officer of Blacks In Government, or BIG as we are com-
monly called. We represent 2.5 million African-American employees
in the public sector—and that includes the Federal, State, and local
employees at all levels of government. I would like to request that
my written testimony, which we have already submitted, be en-
tered into the record.

Blacks In Government convened a Summit on Equal Opportunity
in the Public Sector in May of this year at the Brookings Institu-
tion. We would like to submit to you copies of our report which is
entitled, “Racism and Disparate Treatment in the Public Sector.”
We are making copies of this report available to all members of
this committee and we’ll make them available to your staffs and
others as well.

Let me just say a few words about Blacks In Government. We
have over 300 chapters nationally and a national office in Washing-
ton, DC. We were formed in 1975 to fight discrimination in the
public sector. Ladies and gentlemen, we have been fighting for 22
years to change the public sector employment to one in which
human beings are judged by the content of their character and
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their productivity on the job. This, I hope, is the goal for all of us.
But this colorblind working environment does not yet exist within
our Federal Government. In fact, it has led to discriminatory and
racist employment practices within the Federal Government.

African-Americans are being discriminated against at a rate
three times that of their white counterparts in Federal Govern-
ment. Discrimination has led to a decline in the percentage of Afri-
can-American men in Federal employment. It has also led to the
underemployment of African-Americans in the Federal work force
to the extent that whites are employed, on the average, at 2 grade
levels above African-Americans.

We can sit here and debate relative facts and figures, but the
bottom line is that racism and disparate treatment are still part of
the daily experience for thousands of African-Americans employed
in the Federal Government.

My written testimony recounts the too frequent physical and
verbal abuses that African-Americans experience on their jobs. I re-
alize that public policy is not solely developed from anecdotal evi-
dence; however, the preponderance of the evidence we have col-
lected suggests that thousands of African-Americans experience di-
rect and blatant acts of discrimination while performing their Fed-
eral jobs. They also experience the more subterfugal acts of dis-
crimination that contribute to stressful working conditions.

Let me give just one example. African-Americans at the Library
of Congress, many of whom serve you as employees of the Congres-
sional Research Service, were awarded a class action monetary re-
lief of $8.5 million—the largest ever granted to a discrimination
suit against a Federal agency. Blacks In Government had to lead
a demonstration on the steps of the Library of Congress in order
to get the Library to pay its amount.

You would think that the Library’s administrators would have
learned from this experience. But losing the lawsuit has not cor-
rected discriminatory practices at the Library of Congress. African-
American employees had to file a second-class action suit in April
of this year. This suit was filed because discriminatory conditions
at the Library have not changed.

This is a Government agency right across the street from your
congressional offices. This is one of the Federal agencies that
brings knowledge and information to our citizens and to the rest
of the world. It should be an environment of enlightenment, and
not one of discriminatory abuse. The Library has wasted millions
of taxpayer dollars in payments to employees because of its dis-
criminatory practices. And American taxpayers will lose more be-
cause these practices have not ended.

The truly sad part is that discrimination is not simply a fact of
life only in the Library of Congress. Many African-American em-
ployees believe that they work in environments that are akin to a
plantation system, where discriminatory practices are part of their
daily lives in many Federal agencies. Some of these episodes are
part of the testimony recorded in our report.

Blacks In Government is committed to stopping discrimination
where it exists in the Federal workplace. If we need class action
suits in each agency of Government to end discrimination, then
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that is what we will have to do. But what we are creating here is
a cycle of pain, with no end in sight.

. Blacks In Government maintains nobody really wins in this sce-
nario. Thousands upon thousands of discriminatory charges have
already been filed in almost every agency.

The figures that Representative Sessions quoted a few minutes
ago, I would like to just highlight what he said in terms of those
progresses that we have made as reported by the OPM. Now those
figures that were presented, those increases represent predomi-
nantly white women. And certainly we applaud that. We are not
against the increase in the number of white women at the SES
level. But let’s put the facts truly in perspective. [Applause.]

And I might also add that those cases where SESes have been
promoted from African-Americans, those cases generally were won
through the complaint process. [Applause.]

And that is exactly why we are here today. It is apparent that
we have created a system in which discrimination is an accepted
practice. We have failed to create working environments in which
alllAmericans are encouraged to achieve to their very fullest poten-
tial.

We believe that a large part of the problem is that we have failed
to provide an equitable means of resolving complaints of discrimi-
nation. There are thousands of cases filed within the current equal
opportunity structure of every agency. Thousands of hours of Fed-
eral manpower will be needed to move these cases through the sys-
tem.

We suggest that Blacks In Government work with you to develop
strategies and remedies to help change this situation. In addition,
we would like to offer our experiences, and the experiences of all
of those who are associated with Blacks In Government, to work
closely to develop these guidelines. One thing is certain: We cannot
allow agencies to continue to manage their own equal opportunity
process. [Applause.]

And, as Representative Martinez said, this is like the fox guard-
ing the chicken coop. We recommend taking the complaint process
away from individual agencies entirely and placing the responsibil-
ity in an independent, autonomous agency. This should be an agen-
cy that has total authority. We have been told that the Equal Em-
ployment Opportunity Commission does not have the subpoena au-
thority, and it does not have the authority to mandate its findings.
So this really should be an agency that has total authority for both
processing and enforcement of the EEO process. Currently, the
EEOC has the most experience in handling complaints of discrimi-
nation within Federal Government, and should be considered the
leading candidate to be this agency.

The centralization of the complaint process would take agencies
out of the business of judging themselves, end conflict-of-interest
problems, eliminate duplication of filing procedures, and increase
accountability for managing the process of EEO claims.

We do not want to fight these same battles this time next year.
Even if we disagree about the specifics, we need to work together
to ensure all employees of the Federal Government get the oppor-
tunity to give their very best in the service of this Nation.
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Thank you very much for the opportunity to present these views
today, and we hope to be a part of whatever comes out of this hear-
ing.

[The prepared statement of Mr. Eason follows:]
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Statement by Oscar Eason, Jr.
President, Blacks In Government

Before the Committee on Government Reform and Oversight, Civil
Service Subcommittee

September 10, 1997

Mr. Chairman, I thank you for this opportunity to come before
this committee to comment on the issue of discrimination in the
federal government. I believe that there is no more important
matter before this body than the subject we are addressing today,
for it focuses on the central issues of our capacity to govern,
to set appropriate standards for society, and to operate a
government that fully represents the diversity of the people it
governs.

GOVERNMENT WORKPLACE CHARACTERIZED BY DISPARATE TREATMENT

Blacks In Government (BIG) was started 22 years ago as a means of
addressing the very issues before this tribunal today;
discrimination in the federal workplace. Today we find we are
confronting the same issues that we confronted at that time--
disparate treatment in hiring, promotions, assignments, awards,
adverse actions, and in just almost every aspect of the
government workplace. This constitutes a double standard of
treatment in the workplace that insures that African Americans
will be unable to break the steel ceiling which keeps them at the
bottom of the workforce and in deadend jobs. Let me briefly cite
a few vital statistics:

<] An Office of Personnel Management study shows that Blacks
are being terminated at three times the rate of Whites from
federal government employment.

o The number of Black males in federal employment has been
steadily declining, from 7.2 percent in 1984 to 6.6 percent
in 1994.

o Almost 60 percent of Black federal workers are in grades
GS-9 and below.

o The average grade for Blacks is 7.8. For Whites it is 9.8.

o Blacks are disproportionately adversely impacted by
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downsizing. Blacks, who are only 16.9 percent of the federal
workforce suffered 25 percent of the reduction-in-forces
(RIF) in 1996.

LAX ENFORCEMENT GENERATES EXTREME BEHAVIOR

“'Blacks In Government recently hosted a summit of organizations
concerned with discrimination in the government workplace which
put a face on these statistics. The testimony showed how
disparate treatment of individual African Americans in the
workplace can result in statistical disparities. Moreover, the
testimony provides a graphic picture of what can happen in a
workplace where anti-discrimination laws are not enforced and
racism is permitted to flourish unchallenged. Examples in our
report include:

o Incidents of physical attacks at the job site

] An employee attempting to assist at the scene of an accident
is forced to pay $1,000 for repairs to the government
vehicle. 1In the same agency a White employee cited as

negligent in another automobile accident receives a citation
for safety and awarded $1,000.

o A hangman's noose was placed around the telephones of
African Americans at a job site.
o A dead enployee was listed as a drowning victim but the

autopsy revealed rope burns on his neck and Black employees
suspect racially-motivated foul play.

We have submitted this report to this committee to provide
further documentation of the disparate treatment accorded African
Americans in the federal sector.

PRESENT COMPLAINTS PROCESSING SYSTEM INADEQUATE

In a system where disparate treatment is a reality and African
Americans are at a demonstrable risk, what happens when an
African American federal employee complains? Is there a viable
system for resolving complaints that provides a remedy for
individuals who have been victimized by racism, that punishes the
guilty and protects the innocent? Sadly, this is not the case,
and to this extent, the disparate.treatment statistics I have
cited are unlikely to dramatically change in the near future.

A federal government employee or applicant who feels he or she is
a victim of discrimination must file an informal complaint with
his/her agency. The alleged discriminating official is a manager
within that agency. The EEO counselor who handles the informal
complaint is generally an employee of the agency, who, in most
cases, is performing that role as a collateral duty. The
investigator, whether he is an employee or a contractor, is
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generally under the control and influence of the agency. The
result is a process replete with conflict of interest. The
results are predictable: a huge backlog of cases with
interminable delays in processing times; few findings of
discrimination; and even fewer sanctions against the
discriminating manager regardless of how outrageous the
discriminatory act.

Contrast this with the process for the State or private
complainant. Here, the complainant may file a complaint directly
with the Equal Employment Opportunity Commission. This means the
case is immediately handled by a disinterested party. There is
greater objectivity in investigating the facts, less opportunity
for a biased judgement; and greater interest in a fair and
equitable resolution of the complaint.

The failure to provide an equitable means of resolving
discrimination complaints is the cornerstone of institutional
discrimination in the federal government. Because there are no
effective sanctions against discriminatory behavior, managers are
not deterred from discriminating and in fact, even today, we find
that the manager who discriminates is more often than not,
promoted and advanced.

The impact of an unfair system of processing EEO complaints on
employee morale poisons the relationship between the agency and
its minority employees and women. African American employees who
view the unfairness of the present system lose faith in the
integrity of their government and its ability to handle the
public's business equitably.

Thus most EEO counselors in the féderal sector become more a part
of the problem than the sclution. The role of EEO counselors is
misunderstood by the agency, the complainant, .and the EEO
counselor themselves. The counselor is supposed to be an
impartial party that encourages resolution of the complaint
between the manager and the employee. However, managers view EEO
counselors as employees and it is not unusual for counselors who
diligently pursue the settlement of a case to be cautioned by
managers to back off. The impartial role of the counselor is
thus compromised.

Many counselors likewise consider themselves management
representatives. They attempt to stay within the bounds of
management expectations rather than their directives as EEO
counselors. At the same time, it is not unusual for the
complainant to rely on the counselor as an impartial party, and
more often than not, as his/ her representative, generally to
his/her regret. As a result, complainants may find their issues
narrowly framed, their witnesses only cursorily examined; and the
final report favoring the agency's position. Overall, the



70

processing of the complaint is afforded little more than lip
service.

The fact is, nobody takes this system seriously--not the agency,
which views it as a management tool to put out fires; nor
complainants, who see the cards stacked against them from the
_beginning; and certainly not the general public, which sees the
‘'system as a government attempt to curb discrimination by
providing barriers to the resolution of complaints.

NEW LEGISLATION IS NEEDED

In general, we endorse the Federal Employees Fairness Act,
particularly, its provisions for moving the complaints processing
responsibility to a central body, alleviating conflict of
interest and improving the time requirements in the system.
However, the Act has several provisions designed to discourage
employees to refrain from pursuing meritless EEO charges that we
find somewhat objectionable.

First of all, we do not agree that the risk of groundless
complaints constitutes a substantial risk to the integrity of the
process. We believe a far greater risk is that the complaint is
not taken seriously regardless of its merits. Because of the
subjective nature of discrimination and its damage to its
victims, any charge of racial discrimination deserves seriqus
consideration by an impartial adjudicator before it is dismissed
as groundless

Our positions on provisions of the Federal Employee Fairness Act
designed to discourage the pursuit of groundless charges are as
follows:

o The Act requires the parties to engage in conciliation
discussions before a complaint is filed and requires agencies to
create and maintain state-of-the-art conciliation programs.

Conciliation programs are workable only if they are entered into
in good faith by both parties. If management treats the process
as it does the present informal complaint process, in which ill-
trained EEO counselors face agency pressure in conciliatory
roles, then it would be doomed to failure. We would only endorse
a conciliation program that provides for well trained
conciliators and an impartial role for conciliators, free of
agency pressures.

o The Act requires early dismissal of charges found to be
frivolous.
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We must be careful that we do not throw the baby out with the
bath water. What is a frivolous charge? Who determines if an
allegation of discrimination is frivolous? What do we mean by
frivolous? Certainly the pursuit of a legal right is bound to be
perceived by some to be frivolous in any case. Where race is
involved, the danger of misinterpretation is too great to be
~ignored.

Is manipulation of the personnel system frivolous? This is
certainly the charge that can be made against those agencies with
huge backlogs of cases, few findings of discrimination, and ill-
trained EEO personnel. Some of the defenses put forth by
agencies are patently absurd, and yet the complainant is forced
to assume the burden of proving that they are pretenses. We would
hope that the Act would recognize the importance of including
appropriate sanctions against agencies whose record of
participation shows abuse of the system.

o The Act permits the adjudication of charges without a hearing
if there is no genuine issue of material fact in dispute between
the parties.

A decision on the record is appropriate in such cases. Again,
here it is even more important that the decision is made by some
party other than the agency.

The act requires EEOC to dismiss entirely those administrative
complaints which raise a mixture of civil service and
discrimination allegations where the equal employment claim is
frivolous.

We disagree that the option to go to MSPB or EEOC in mixed cases
represent "two bites of the apple." Moreover, we consider it
dangerous to dismiss the entire case simply because the
complainant is unable to support his/her EEO allegations. A
decision that an allegation of discrimination is frivolous
should have no bearing on the merit system issues of the MSPB
case.

The Act's streamlining of the federal sector EEO process will
reduce the delays in charge processing that currently encourage
gome employees, who are desperate for relief, to file multiple
complaints.

Employees file multiple .complaints because of the reprisal
actions taken against them on a regular basis. Management will
not hesitate to take action against an employee who files a
discrimination complaint. EEOC statistics will show that the
percentage of reprisal charges is extremely high and reflects the
way in which management tends to deal with complainants.
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However, alleviating the delay in charge processing should help
to expedite the process; it will probably do little to reduce
multiple complaints.

RECOMMENDATIONS FOR REFORM

_ The following constitute BIG's recommendations for reforming the
process by which discrimination complaints are handled in the
federal government.

I. TAKE COMPLAINTS PROCESSING RESPONSIBILITIES FROM AGENCIES AND
PLACE THEM IN A CENTRAL BODY, I.E, THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION.

We believe that federal complainants should have the right to
file complaints directly with a central, independent, autonomous
body rather than with their agencies. Ideally, this would be a
body that would handle only federal cases, and would be a quasi-
judicial body with full powers to enforce compliance.

Although the EEOC has its own problems, in the absence of a new
independent agency it is the best alternative to the present
system. However, it would need to substantially strengthened and
fully funded to meet the new workload.

The EEOC should handle the investigation and judgement of all
complaints of discrimination originating in the federal \
government, just as it handles cases from the private sector and
the state government level. This change would:

o Alleviate conflict of interest

It would take agencies out of the business of investigating and
judging themselves by transferring the authority for judging the
merits of EEO claims from the agencies against which the claims
have been filed. Recently, federal agencies were 72 _fimes more
likely to adopt findings of,discrimination than of {no)
discrimination reached by OC administrative judges]in cases
tried before them.

g—

It would end many of the conflict of interest problems inherent
in a process which is best described as "the fox guarding the
chicken house."

The system of processing complaints has become a means of
reinforcing institutional discrimination rather than preventing
it. Managers know that they can relegate claims to their
colleague handling the EEC department and that in most cases

an employees will eventually drop a complaint because of the
difficulty involved in obtaining relief. And they know they have
nothing to fear if they continue to discriminate.
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o Decrease Duplication

It would eliminate the duplication that currently occurs when
more than 120 different agencies each investigate claims and
attempt to keep their EEO staff trained in the latest legal
developments by transferring to the EEOC the authority for
“ensuring that claims are properly investigated and judging the
claims.

O Increase accountability

Centralizing the complaints processing system in the EEPC would
greatly increase the accountability for managing the processing
of EEO claims by placing principal responsibility in one agency,
not multiple agencies.

We further recommend that:

o All expenses involved in the investigative process shall be
borne by the agency with the funds transferred prior to the
investigation taking place.

o Personnel currently handling EEO cases in the agencies

should be given the option of being transferred to EEOC, prov1ded
they meet the qualifying standards mandated by the hlghly
professional process this legislation is intended to establish.

o EEOC investigative findings should be a directive to the
agency, not a recommendation.

o Agency and the complainant would both have the right to
appeal to the EEOC Administrative Judge for a hearing on the
issue(s).

o Findings from the hearing would be a directive to the agency
and would be enforced by the EEOC.

o Complainants could go to the District Court if not satisfied
with the EEOC Judge's ruling. The agency could go to court with
the approval of the U.S. Attorney's office.

ITI. IMPROVE TIME REQUIREMENTS FOR PROCESSING CLAIMS

The complainant should have 180 days after the incident occurs in
which to file an EEO complaint, similar to that now available to
State and private complainants.
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A study contracted by the Congress showed that the average time
to fully adjudicate EEO claims in the federal sector was 607 days
in Fiscal Year 1988, the most recent year for which figures are
available. Some agencies process the claims much more slowly,
such as the Department of Justice which averaged 1,631 days, and
_the Department of State which averaged 1,350 day. Regulations
‘require the agencies to process cases within 180 days, but no
penalties are attached to the failure to comply.

III. PROCESS MUST BE SIMPLIFIED AND MADE MORE USER-FRIENDLY

It is recommended that if the issue is a "mixed case"--a case
with both discrimination and civil service issues--it should only
be heard in one venue, either EEOC or MSPB, but not both. This
choice must be made at the beginning of the process and would
remain throughout the process. Both MSPB and EEOC judges should
be required to be familiar with the EEO process, personnel laws
and regulations in order to decide any case.

The present system is complex and confusing, and invites abuse.
Placing "mixed cases" under a single agency would go a long way
toward ameliorating the confusion that sometimes result from
different agencies handling aspects of the same case. The rights
of the complainant should not be adversely affected if the
administrative law judge hearing the case is required to be
versed in civil service law as well as anti-discrimination law.

In addition, complainants threatened with an adverse action that
could materially affect their livelihood, i.e., suspension,
reassignment, termination, should have the action stayed until
the case has received a final administrative decision.

IV. EXPAND THE DISCOVERY POWERS OF THE COMPLAINANT AND THE
SUBPOENA POWERS OF THE EEOC

To ensure a full and accurate record, the discovery powers
available to the parties should be expanded to provide for
greater opportunities for identifying and collecting relevant
information. The EEOC should have the right to subpoena witnesses
if necessary to complete the record and provide for a
comprehensive hearing on the issues.

V. PROVIDE SANCTIONS AGAINST SUPERVISORS WHO DISCRIMINATE

We need effective sanctions against supervisors found guilty of
intentional discrimination. Under the present system, a federal
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managers feels that he/she is carrying out the objectives of the
agency and is willing to overlook EEO regulations and obligations
to this end.

Supervisors found guilty of intentional discrimination should be
subject to disciplinary action and sanctions, including demotion,
\termination, suspension, reassignment, and fines.

VI. PROVIDE SANCTIONS AGAINST AGENCIES THAT DISCRIMINATE

Agencies that fail to comply with the timelines and other
requirements of a good faith anti-discrimination enforcement
program shall be subject to sanctions, including fines and
demerits.

There should be appropriate sanctions against agencies that fail
to carry out its EEO obligations. The agency should be held
accountable for compliance with the time limits and performance
standards in the law to the same extent as the complainant.

VII. PROVIDE INTEREST ON BACK PAY

The legislation should provide for the express right to interest
on the awards of back pay and to reimbursement for the cost of
experts at market rates. .
Without the right to interest on back pay awards, payments on
back pay claims that arose years earlier hardly provide for the
make whole relief that Title VII was designed to furnish. Denial
of such interest rewards discriminating agencies for delaying
for years the processing of valid complaints by denying the
victims of discrimination the true present value of the back pay
they were denied.

These recommendations, if enacted, will go a long way toward
creating a fair and equitable system of handling discrimination
complaints. And I believe that such a system should do much to
deter discriminatory conduct and assure greater protections for
victims of discrimination.
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Mr. MicA. Thank you for your testimony and we will defer ques-
tions until we have finished all the panelists’ testimony. And, with-
out objection, additional information will be added into the record.

Mr. Baca, you are recognized.

Mr. Baca. Thank you, Mr. Chairman, committee members.

I have come here today representing the fastest-growing minority
in the country, and the only group underrepresented in the Federal
Government. We are voters; we’re stockbrokers, migrant workers,
dock workers, attorneys, construction workers, doctors, and den-
tists, and architects, and magazine publishers, journalists, typists,
and CEQ’s. We are Hispanics. We may speak with an accent, but
we don’t think with one.

My name is Baltazar Baca, as the chairman noted, and I serve
as general counsel of National Image, an organization dedicated to
the protection of employment, education, and civil rights of His-
panics.

I speak today on behalf of National Image, and on behalf of five
other Hispanic organizations: the League of United Latin American
Citizens, the largest and oldest Hispanic civil rights group in this
country; National GI Forum, a group of veterans, Americans, who
also per capita Hispanics have the largest per capita congressional
Medal of Honor winners in this country of any other identifiable
group. I also represent MANA, National Association of Hispanic
Women; the National Association of Hispanic Federal Executives,
and the National Puerto Rican Coalition.

The Federal Government, as has been stated earlier, has a legal
obligation to include Hispanics and all minorities in the Federal
work force. Congress has passed several laws, as we are all aware
of in this room: the Civil Service Reform Act of 1978, and the Civil
Rights Act of 1964, which included Federal employees for the first
time in 1972. In 1991, those acts were passed. But Federal agen-
cies have failed to abide by these laws, as was stated by Mr. Eason,
by Congressman Martinez, by Congressman Wynn, and by Con-
gressman Hoyer.

Study after study performed by Government agencies, including
the Merit Systems Protection Board, the Office of Personnel Man-
agement, the Equal Employment Opportunity Commission, the
Postal Service, the Department of the Interior, and the Govern-
ment Accounting Office, show that the only—the only—underrep-
resented group in the Federal work force are Hispanics.

We have heard reason after reason for this longstanding under-
representation and discrimination: downsizing, geography, a lack of
qualified applicants. As history has shown us, none of these wash-
es. Though downsizing is a reality in both the Federal and the pri-
vate sectors, it should not be used as a pretext for discrimination,
particularly at a time when the Hispanic community has been
proactive in increasing job training programs to ensure that His-
panic candidates obtain the necessary qualifications for Federal
employment.

Federal agencies, as a matter of record, have failed to fully and
fairly consider Hispanics for positions, as has been pointed out in
other anecdotal testimony earlier today. Hispanics have been, and
are, filing suits on behalf of Hispanics against the FBI, for exam-
ple. And FBI agents filed suit in U.S. District Court, as Congress-
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man Martinez pointed out, alleging that they were treated dif-
ferently from other agents, placed on what they called a “tortilla
circuit” and given menial and dangerous assignments. To add in-
sult to injury, they were later denied opportunities for promotion.
The court found in their favor and the case cost the Federal Gov-
ernment, again as Mr. Eason has noted, millions of dollars, not
only in payments of damages, but in lost image, goodwill, and thou-
sands of hours of time defending the case by the Department of
Justice and the FBI.

Was it worth it? Were there lessons learned? Apparently not.

Today, similar cases are pending in Federal courts and adminis-
trative agencies. Recently, Hispanic postal service employees filed
class actions alleging a widespread and continuing pattern of dis-
crimination and reprisal. About 90 postal workers in California,
Texas, Florida, New York, and Illinois, plus Colorado, New Mexico,
Arizona and other States, have stated that they feel they have been
discriminated against because they are Hispanic.

The U.S. Veterans’ Administration also has a class action com-
plaint pending against it, filed by Hispanics who feel they have
been discriminated against because of their national origin. There
are several not-for-profit organizations considering filing class ac-
tion suits against the Federal Government as we speak.

In other words, is the Federal Government going to pay now, or
are they going to pay later for these discriminatory acts? I suggest
that it is penny-wise and pound-foolish to delay and deny that this
discrimination is not going on at the present time.

Supervisors, coworkers, recruiters, and human resource profes-
sionals need sensitivity training in order to widen their under-
standing of the Hispanic cultures. Federal Government workers
need to understand that speaking with an accent does not mean
that you think with an accent. Many of the non-profit corporations
represented here today offer such courses on sensitivity training to
Federal Government employees at very reasonable rates.

We do not need any more studies on the subject. [Applause.]

Congress already has spent more than 3 years and countless dol-
lars on study after study that concludes that Hispanics now are the
only underrepresented group in the Federal work force. We need
coordinated, cohesive efforts on the part of the Federal agencies to
address the serious underrepresentation of Hispanics in the Fed-
eral Government.

And some agencies have been successful. There is a success story
and a memorandum of understanding between the Bureau of Land
Management at the Department of Interior and National Image,
where there is an understanding, where there is a coordination of
sharing of announcements, sharing of knowledge of what pro-
motions become available, and also sharing in terms of coordinated
meetings within BLM and National Image employees throughout
the country. This has been a very positive effort and it has proved
in positive results in increasing the employment of Hispanics with-
in the Federal Government.

If agencies require applicants to pass an entrance exam, the
agencies should ensure that the exams and the review workshops
are available to Hispanics. This has not been done and there are
studies to show that, for example in the Postal Service.
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Congress should pass the Federal Employees Fairness Act, intro-
duced by Congressman Martinez and Eleanor Holmes-Norton,
which would streamline the EEO process within the Federal Gov-
ernment and would, therefore, help all persons filing charges with
the Federal agencies. And it would help the Federal agencies, too,
decrease their own bureaucracy.

Congress needs to grant EEOC sufficient funds to monitor the af-
firmative employment plans which are submitted by the agencies
to EEOC by addressing the goals of full representation in the agen-
cies’ work forces. Again, these reporting requirements allow Con-
gress and oversight committees, such as this one, to measure the
progress that is being made in complying with the established
laws. And these laws already exist. We don’t have to reinvent the
wheel, as far as this aspect of the process is concerned.

There are solutions to confront the difficult issues of how to mo-
bilize the Federal agencies and to actively recruit and retain His-
panics. One place to start would be to enforce the laws that already
have been passed by Congress to ensure diversity in the workplace.

The President of Mexico at the time Abraham Lincoln was Presi-
dent of the United States was Benito Juarez, and he said “Respecto
al derecho ajeno es paz.” “Respect for the rights of others is peace.”
These words are inscribed on a statue across the street from the
Watergate complex on Virginia Avenue, about 4 miles from where
we sit today. Isn’t that a good, basic guide for Federal agencies to
pursue as they strive for fair representation of Hispanics in the
Federal work force?

Thank you very much for your time and attention. [Applause.]

[The prepared statement of Mr. Baca follows:]
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I have come here today representing the largest minority in the country and the
only group underrepresented in the federal workforce 2

We are voters, stockbrokers, migrant workers, dock workers, attorneys,
construction workers, doctors, dentists, architects, magazine publishers, journalists,
typists and CEOs — we are Hispanics. We may speak with an accent but we don’t
think with one.

My name is A. Baltazar Baca. I serve as general counsel for National Image,
Inc. (“Image™), an organization dedicated to the protection of employment, educational
and civil rights of Hispanics. I speak today on behalf of National Image, Inc. and on
behalf of five other.Hispanic organizations. - I also bring something else to the table — -
personal experience to the table as a Hispanic who worked for the federal government
at the Departments of Justice and Interior and the EEOC for 12 years.

There is a continuing pattern of discrimination and denial by the federal
government against Hispanics. Today we call on Congress to put an end to it. This
pervasive and longstanding discrimination against Hispanics in the federal workforce
must be changed. The refusal of federal agencies or Congress to remedy the problem
must be challenged. Congress must enforce the laws to ensure that the federal
government make a concerted and coordinated effort to recruit, hire and retain
Hispanics. In order to do this, Congress needs to ensure (1) that each federal agency
take active steps to increase recruitment of Hispanic employees; (2) that Hispanic job
applicants are considered fully and fairly for positions; (3) that employees who file
complaints of discrimination do not become victims of acts of retaliation.

The federal govenment has a legal obligation to include Hispanics and all
minorities in the federal workforce. Congress has passed several laws, such as the
Civil Service Reform Act of 1978 & the Civil Rights Act of 1972, 1978, & 1991, to
ensure diversity in the federal workplace. But federal agencies have failed to abide by

% In 1993, the United States Merit Systems Protection Board issued a study which
discussed the aggregate underrepresentation of Hispanics in the federal workplace. The report
recommended that federal agencies increase recruitment of Hispanics. U.S. Merit Systems
Protection Board, “Evolving Workforce Demographics: Federal Agency Action and Reaction,”
Washington, D.C., November, 1993, p.xi. A subsequent report showed that the only group
underrepresented in the federal workforce is Hispanics. United States Merit Systems Protection
Board, “Fair and Equitable Treament: A Progress Report on Minority Employment in the Federal
Government,” Washington, D.C., August 1996.
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these laws. Study after study performed by government agencies, including the Merit
Systems Protection Board, Office of Personnel Management, the Equal Employment
Opportunity Commission, the Postal Service, the Department of the Interior and the
General Accounting Office shows that the only underrepresented group in the federal
workforce is Hispanics.?

This means that the fastest growing ethnic population in the country today and
in the foreseeable future, will continue to be deprived of its right to fair representation
in the federal workforce unless Congress takes positive action.

You must understand what’s going on here. Recruitment efforts are not reaching
Hispanics. Jobs are going unannounced by many agencies. Agencies are not reaching
out to the Hispanic community, to colleges with large Hispanic enrollments, to Hispanic
non-profit organizations, or to publications with large Hispanic readership. They can
and they must.

Many agencies require that applicants pass an entrance examination in order to
be considered eligible for employment. The Postal Service, for example, requires such
an exam. However, it offers workshops prior to the exam to assist applicants in
learning the necessary information. Why are the workshops and exams not regularly
publicized and made available in Hispanic communities?

Why aren’t managers and supervisors of federal agencies being held responsible
for recruiting, retaining and promoting Hispanics? Management can no longer remove
itself from the agencies’ EEO obligations.

Federal agencies have diversity development plans in place. Why are they not
being implemented? Is it because the human resources departments and the diversity
development departments are on different floors?

We’ve heard reason after reason for this longstanding underrepresentation and
discrimination. Downsizing. Geography. A lack of qualified applicants. None of these

*Indeed, as of 1995, the U.S. Office of Personnel Management reported that Hispanics
comprised 5.9 percent of the federal workforce and 10.2 percent of the private sector workforce.
The EEOC reported that Hispanics comprise 6.1 percent of the federal workforce and 8.1 percent
of the private sector workforce.
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washes. Though downsizing is a reality in both the federal and private sectors, it
should not be used as a pretext for discrimination, particularly at a time when the
Hispanic community has been proactive in increasing job training programs to ensure
that Hispanic candidates obtain the nesseary qualifications for federal employment.

Despite being qualified, when Hispanics seek employment within the federal
government, they face discrimination based on the mistaken negative assumptions and
unjustified stereotypes that they are lazy, not well educated, under-qualified, or have
language limitations. Merely speaking with an accent can tip the scales against an
applicant.

However, more and more private companies are finding that bilingual employees are
a business asset. There is no reason to assume that this would not be equally true in
the federal sector.

Federal agencies, as a matter of record, have failed to fully and fairly consider
Hispanics for positions. And they are sending out a message that Hispanics are not
welcome. Almost 10 years ago, Hispanic FBI agents filed suit in U.S. District court,
alleging that they were treated differently from other agents, placed on what they called
a “tortilla circuit,™ and given menial and dangerous assignments. To add insult to
injury, they were later denied opportunities for promotion.. The court found in their
favor and the case cost the federal government millions of dollars not only in payment
of damage awards, but in loss of image, good will and thousands of hours of time in
defending the case by the Department of Justice and the FBI. Was it worth it? Were
there lessons learned? Apparently not.

Today, similar cases are pending in federal courts and administrative agencies.
Recently, Hispanic Postal Service employees filed a class action, alleging a widespread
and continuing pattern of discrimination and reprisal. About 90 Postal Workers in
California, Texas, Florida, New York, and Illinois, plus, Colorado, New Mexico,
Arizona and other states said that they feel they have been discriminated against
because they are Hispanic. The U.S. Veterans Administration also has a class action
complaint pending against it, filed by Hispanics who feel they have been discriminated
against because of their national origin. There are several not for profit organization
considering filing class action suits against other federal agencies as we speak.

*Perez v. FBI, 707 F. Supp. 891 (W.D. Tex. 1989).
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Supervisors, coworkers, recruiters and human resource professionals need
sensitivity training in order to widen their understanding of the Hispanic cultures.
Federal government workers need to understand that speaking with an accent does not
mean that you think with an accent. Many of the not-for-profit corporations represented
here today offer such courses on sensitivity training to federal government employees
at very reasonable rates.

Discrimination against Hispanics in the federal workplace can no longer be
tolerated. Congress must ensure that Hispanics are given their right to federal
employment, and, that once employed, they are not discriminated or retaliated against.’

We do not need one more study on this subject. Congress already has spent
more than three years and countless dollars on study after study that concludes that
Hispanics now are the only underrepresented group in the federal workforce. We need
a coordinated, cohesive effort on the part of all federal agencies to address the serious
under- representation of Hispanics in the federal government.

. Federal agencies need to establish a coordinated, comprehensive and
targeted program to recruit Hispanics. Although a few agencies have
made some efforts to recruit Hispanics, their efforts have not been
targeted, coordinated or continuing.® The agencies need to ensure that job
vacancy announcements are made available to Hispanics, by broadly
publicizing every vacant position, in newspapers and trade magazines that

*The EEOC has seen a dramatic increase in the number of charges filed by individuals who
complain of discrimination based on their national origin. Indeed, the number of national origin
EEO complaints has increased by 72% in the last 3 years. The EEOC also has seen a dramatic
increase in the number of charges filed by individuals who complain of being retaliated against
after they file an initial EEO complaint.

“Many agencies have been successful in the few attempts they have made at coordinating
with non-profit organizations. In some cases, federal agencies have simply contacted non-profit
organizations when jobs became available. In other cases, agencies have worked with non-profit
organizations to establish memoranda of understanding to coordinate outreach to and recruitment
of under-represented groups. For example, National Image, Inc. has successfully executed an
MOU with the Bureau of Land Management at the Department of the Interior and with the Office
of Personnel Management. MOUs are not in themselves a solution, but they create an interactive
process that will help to solve the underemployment of Hispanics in the federal workforce.
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have broad Hispanic readership, working with the Hispanic community
and coordinate with non-profit organizations. The agencies also should
coordinate more effectively with colleges where there are large Hispanic
populations.

J If agencies require applicants to pass an entrance examination, the
agencies should ensure that the examinations and any review workshops
are available and accessible to Hispanics.

. Congress should pass the Federal Fair Employment Act, introduced by
Congressman Martinez (D.CA.) and Eleanor Holmes-Norton (D-DC),
which would streamline the EEQO process within the federal government
and would, therefore, help all persons filing charges and the federal
agencies.

. Congress needs to grant EEOC sufficient funds to monitor the Affirmative
Employment Plans which are submitted by the Agencies to EEOC by
addressing the goal of full representation in the agencies’ workforce.
Again, these reporting requirements allow Congress and oversight
committees, such as this one, to measure the progress that is being made
in complying with the established laws.

There are solutions to confront the difficult issue of how to mobilize the federal
agencies to actively recruit and retain Hispanics. One place to start would be to
enforce the laws that already have been passed by Congress to assure diversity in the
workplace. The President of Mexico at the time Abraham Lincoln was President of
the United States, Benito Juarez said, “respecto al derecho ajeno es paz.” “Respect
for the rights of others is peace.” These words are inscribed on a statute across the
street from the Watergate complex on Virginia Avenue, about four miles from where
we sit today. Isn’t that a good, basic guide for the federal agencies to pursue as they
strive for fair representation of Hispanics in the federal workplace?
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Mr. PapPPas [presiding]. Thank you, Mr. Baca.

And now we will turn to Mr. Thomas Tsai, chairman of the Fed-
eral Asian-Pacific-American Council. You have 5 minutes, sir.

Mr. Tsai. Good afternoon, Mr. Chairman, and distinguished
panel members.

Thank you for the opportunity to testify in this hearing. As chair-
inand of the Federal Asian-Pacific-American Council, I am privi-
eged.

Mr. Pappas. Excuse me, sir. Could you move the microphone a
little bit closer? I think some people in the back may have trouble
hearing you. Thank you.

Mr. Tsal. As chairman of the Federal Asian-Pacific-American
Council, I am privileged to present the views of my fellow Asian-
Pacific-Americans in Government to this committee. My oral testi-
mony will be focused on the nature of the discrimination against
Asian-Pacific-Americans or [APA’s], and our recommendation to re-
duce it. I request here to record the written statement in your
record, which we submitted on September 8.

Mr. PAPPAS. Without objection.

Mr. Tsali. The Federal Asian-Pacific-American Council was
formed in 1985 as an interagency working group of the employees
interested in promoting equal opportunity. Over the years, it has
become a nationwide organization for APA employees in the public
sector. We sponsor the largest conference of Asian employees every
year. Over 400 people from about 100 agencies, other organiza-
tions, and the congressional staff attended our last conference in
May 1997.

As of September 30, 1996, there were 81,521 APA’s in the civil
service and 44,743 in the military services. As other panel mem-
bers showed this morning, discrimination in the Federal Govern-
ment does happen. However, if not addressed and resolved, dis-
crimination damages morale and productivity of the employee.

As our Government becomes smaller, it is even more critical to
reduce discrimination in the workplace. Discrimination may be
overt or subtle. Many of us have experienced overt discrimination
such as hate crimes and racial slurs. It is the subtle discrimination,
however, that often affects Asian-Pacific-Americans in the work-
place, often arising from racial stereotyping.

Non-selection and work environment harassment are the two
most common forms of discrimination against Asian-Pacific-Ameri-
cans. Stereotyping contributes to a perception that APA’s are good
employees, but lack what it takes to be good managers. However,
statistics show that a large proportion of Asian-Pacific-Americans
successfully manage businesses and advanced technology compa-
nies nationwide.

Let us look at some of the statistics facing APA’s today in the
Government. A recent report by the Merit Systems Protection
Board released in 1996, in professional occupations in the Govern-
ment, the Asian-Pacific-Americans hold about 6.5 percent of non-
managerial jobs, but only 4 percent of managerial jobs, and only
1.2 percent of senior executive jobs.

Regarding the comment made by Representative Sessions this
morning, we know that there were progresses made for more peo-
ple in the GS-13 to GS-15, but the numbers in my written state-
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ment show that number of GS-14’s is much smaller than the GS-
13’s. The number of GS-15’s is much smaller than the number of
GS-14’s. Since the OPM lumps GS~13’s and GS-14’s together, this
is not a fair statement. You would not consider 15 equal to 13. This
is a very big jump in the numbers. I hope the panel can study the
numbers in this GS-13, GS-14, and GS-15 block.

This underrepresentation of Asian-Pacific-Americans in manage-
ment has a strong negative impact on the morale, productivity, and
creative development of all Asian-Americans in the Government.
The same report also found, among APA’s surveyed, that 42 per-
cent said they hated the glass ceiling at their present grade. Thirty
percent said that race or national origin was the major factor in
nonselection for a recent promotion. The MSPB also said in this re-
port that Asian-Americans have the highest percentage of bachelor
degrees among Federal employees. We are not all Westinghouse
Science winners, but we do have high education and should work
better in the Government.

A recent study at one science-based agency shows that only 11.5
percent of the APA employees received outstanding ratings, while
45.3 percent of the white employees did. Such a difference in rat-
ings limits the potential of APA employees for receiving choice as-
signments, and it decreases the likelihood of retaining their jobs in
the event of a reduction in force.

What should we do? What can we do to reduce discrimination?
We recommend the following changes: Revise the EEO program
plan of each agency with specific goals to meet the needs and have
tllle management involved in the development of the same program
plan.

Hold managers accountable for new efforts to achieve a diverse
work force. Inspect, periodically, where and against whom the EEO
complaints are often directed, why this is the case and what can
be done to solve the issues. Make adequate resources available to
the EEOC. Improve the technical and management skill to acceler-
ate EEO processing at the EEOC. Finally, determine whether
EEOC should take over from the agencies the entire formal EEO
complaint process.

In conclusion, President Clinton had it right when he said,
“Mend it but don’t end it.” I believe the Federal employees deserve
a better EEO and affirmative action program. Our proposals today
will go a long way to achieve equality and fairness within the Fed-
eral work force. We look forward to working with you to end dis-
crimination.

I am prepared to answer any questions you have, Mr. Chairman.
[Applause.]

[The prepared statement of Mr. Tsai follows:]
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Testimony of Dr. N, Thomas Tsai
Federal Asian Pacific American Council
before the
Committee on Government Reform and Oversight
Subcommittee on Civil Service
United States House of Representatives

September 10, 1997

Chairman Mica and distinguished members of the Subcommittee, thank you for the
opportunity to testify in this hearing on “Employment Discrimination in the Federal Workforce:
Part I- Continuing Concerns”. It is my privilege to appear as the Chair of Federal Asian Pacific
American Council (FAPAC) to present the views of Federal Asian Pacific American employees
before this Subcommittee.

Asian Pacific Americans (APA) have a long history in the development of this nation and
have served in the civilian and military services of our country with distinction. “Today,”
President Clinton said in a message to FAPAC on April 29, 1997, “Asian Pacific Americans
serve in positions throughout the Federal government, setting an inspiring example of
commitment to public services.” As we set our sights on a new millennium, we must improve
the government to meet the challenges of the 21st century. As the President said, “if our nation
is to succeed in the years to come, we must embrace the creativity and energy of every one of our
people.” The purpose of my testimony today is to seek ways to implement this idea and to
ensure that our energy and creativity will be fully included.

As this is the first time we have been invited to appear before this Committee, I ﬁll
describe the objectives of FAPAC first. Then, I will present the concerns of Asian Pacific

Americans in the government and recommendations.
FEDERAL ASIAN PACIFIC AMERICAN COUNCIL

FAPAC was founded in 1985 as an inter-agency working group of employees interested
in promoting equal employment opportunity activities for APAs in the Federal and District of

1
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Columbia governments. In addition to coordinating such activities among agencies, it has also
become the principal organization for organizing leadership training program and activities
which highlight the achievements of APAs in the public sector. Specifically, FAPAC was
established --

To assist the Federal and District of Columbia Governments in promoting and establishing
an effective and equitable participation of APA in the work force;

To promote overall awareness of the impact of Asian and Pacific cultures, contributions,
work ethic, and behavior as related to government employment;

To promote a better understanding of, and to seek solutions for particular problems of
APAs in the governments, and the community in general;

To promote career development and advancement of APAs in the Governments through
workshops, training conferences, and APA Heritage Month observances, and

To work with other advocacy groups in a concerted effort to fight discrimination on all

fronts and assist in resolving discrimination problems.

We aim to be the preeminent source of information and career development for APA
employees in public service; to sustain and advance our membership through organizational
vitality, empowerment and through activities that address the issues and concerns of our
membership; and to strive toward ensuring continuous support and timely dissemination of

information.

After twelve years, FAPAC has become the focal point of nation-wide APA employees
in the public sector. It has sponsored annual leadership training conferences and Congressional
Seminars to provide opportunities to exchange views with Congressional members on issues
concerning APA employees in the government. Such conferences have been the largest for APA
employees. Over 400 people from about 100 agencies, civil right organizations and Congressional
offices attended the latest one in May this year. Attachment A is a summary of the activities and

findings of that conference.
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ASIAN PACIFIC AMERICANS IN THE GOVERNMENT

An Asian Pacific American is a person having origins in any of the original peoples of the
Far East, Southeast Asia, the Indian subcontinent, or the Pacific Islands. This area includes,
among others, China, India, Japan, Korea, the Philippines, and Samoa. Some reports refer to this
group as Asian/Pacific Islanders. According to 1994 Bureau of the Census figures, APA
numbered 9 million and made up an estimated 3.45 percent of the nation's population. Today,
almost 10 million Americans can trace their roots to Asia and the Pacific Islands. As the most
diverse group of minorities in the nation, Asian Pacific Americans are projected to increase from
10 million today to 17.2 million by 2010 and 22.7 million by 2020.

/M:”))

As of September 30,,1 , according to the latest data from the Office of Diversity of the
U.S. Office of Personnel Management (OPM), there were 82,961 Asian Pacific Americans in the
Federal executive branch workforce. Attachment B presents their distribution among all federal
agencies. Since FAPAC is the only government-wide group representing the voices of Asian Pacific
Americans in the federal government, Attachment B also shows the number of Asian Pacific

Americans in the military services, as reported by the Department of Defense.

The 1995 Annual Report of the Equal Employment Opportunity Commission (EEOC) on
the Employment of Minorities, Women and People with Disabilities in the Federal Government
shows 116,257 total civilian APA employees, an increase of 31,376 from 1986. This number
includes those in temporary and other pay plans.

DISCRIMINATION OF APAs IN THE FEDERAL GOVERNMENT

As complaints of Equal Employment Opportunity (EEO) discrimination have shown over
the years, discrimination does occur and is part of our life. However, if not controlled,

discrimination will damage the morale and productivity of the workforce. It has cost a great deal
3
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of human suffering to the employees and financial loss to the employers. As the government

becomes smaller, it is even more critical to reduce discrimination in the work place.

Complaints of discriminationagainst Federal agencies are processed in accordance with the
regulations in 29 Code of Federal Regulations Part 1614 (29 CFR 1614) which took effect on
October 1, 1992. A complainant, either an employee or applicant for employmentto an agency, may
file a formal complaint when counseling efforts fail to resolve the complaint. Complaints may be
filed for discrimination on the basis of race, color, sex, religion, national origin, age, disability,
equal pay, and reprisal. In FY 1995, the most frequently alleged grounds were reprisal, race, sex, and
age, accounting for 64% of all cases. The top three issues alleged, by number and percentage, in
formal complaints filed in 1995 were harassment (19.3%), promotion/non-selection (15%) and

disciplinary action (15%). The other issues include evaluation, training, equal pay, and awards.

In general, discrimination may be overt and subtle. It is subtle discrimination that often
affects APAs. It is also more difficultto prove. Many APAs can recall personal experiences when
acts of discriminationwere overt and directed toward them as hate crime or racial slurs. APAs tend
to ignore subtle acts of discrimination and are not prepared to respond to them. Also, we are not
prepared to make a big deal of these kinds of discrimination, such as when passed over for
promotion or selection. Oftenarising from racial stereotyping, non-selectionand work environment

harassment are the two most common forms of discrimination against APAs.

Furthermore, APAs are perceived as lacking political sophistication. Second, most APAs
do not have the political network outside the Asian communities. Third, APAs are brainy but often
considered as outsiders. Taken together, these stereotypes contribute to a perception that APAs are
good employees but lack what it takes to be good managers or representative of an office or agency.
However, statistics shows that APA’s have a higher proportion of entrepreneurial activities from
small business to advanced technical companies in the “Silicon Valley”, and thus, are competitive

as managers.
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For these reasons, APAs face the “Glass Ceiling” problem both in the civilian and military
services of the government, as sample data shown in Attachment C. The ceiling differs in different
agencies and location. At the National Institute of Health (NIH), a highly regarded medical research
agency where APAs typically excel, the ceiling is GS-14. In most of the remaining civilian agencies,
like the Departments of Navy and Army, the ceiling is about GS-12. The ceiling happens to be at

the first level of supervisors in most agencies.

A 1996 report, “Fair and Equitable Treatment: A Progress Report on Minority Employment
in the Federal Government,” of the U.S. Merit Systems Protection Board (MSPB), shows that APAs
are relatively close to Whites in terms of average grade, but occupy considerably fewer mahagemem
positions. The APAs hold about 6.5 percent of the non-management professional jobs but only 4
percent of the management jobs, and only 1.2 percent of the executive jobs. In some agencies such
as the Department of Agriculture, there had been no APA career senior executive until this year,
after the issue was raised by a coalition of minority groups. This under-representation of APAs in
management has a strong negative impact on the morale, productivity, and career development of
future APAs.

In analyzing the under-representation of minorities in management positions, the MSPB
Report shows 58 percent of APAs have a bachelor or higher degrees when they started their Federal
career, the highest percentage of bachelor’s degree holders among Federal employees. The Report
found that, among those surveyed -

-21% said that APAs were subjected to discriminatory practices.

- 49% said that managers should consider the level of minority under-representation in the
work unit as one of the important factors in making a selection to fill a vacancy.

- 42% said that they hit a glass ceiling at their grade level.

- 30% said that race or national origin discriminationwas a major factor in their non-selectian
for a recent promotion.

- From 1978-1995, APA representation in professional jobs in the government increased
from 1.9% of the workforce to 6.1%. This is in line with the growth of APA professional workforce

5
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in the nation. In the same period, APA merely increased their representation in executive positions
from 0.4%to 1.3%.

- In professional positions at grades 14 and 15, APAs received substantially fewer cash
awards than Whites, while in lower grade levels (for both professional and administrative positions),

the award rates for APA and Whites are comparable.

A recent study at one science-based agency showed that only 11.5% of APA employees

received outstanding rating while 45.3% of Whites ditc,Slgla %fference in rating limit the potential
r

of APA employeesin receiving choice assignments anc'l\ inercastg_le’likelihood of retaining their jobs

in the event of a reduction-in-force. The same study showed that APAs have not been targeted for

leadership or management training, despite the fact that they were often rated as lacking in

leadership skills. Being discriminated against in performance rating, training, and award, most

APAs find promotion and breaking the glass ceiling difficult.

Although not a part of the civil service, APAs in other governmental service are also being
discriminated. As shown in Attachment C, the military service, protected by its own codes and
unwritten rules, often created a "steel ceiling" for the APAs, as well as other minorities. As the
government becomes smaller, there are more APAs who, as contract workers, perform government
jobs on site, often under direct control of government managers. Those workers have no proper

protection against discriminatory actions by government managers.
DISCUSSION AND RECOMMENDATIONS

Many people do not understand racial discrimination. Many just do not believe it is
happening in today's world. So how can we educate them to know and to feel it? Awareness

training is one way. Through the years, some training has been done but more is needed.

Since most EEO offices report to top personnel managers within an agency, their function

are perceived as pro-management. Thus, it is not helpful to employees that face discrimination

6
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problems from their supervisors and managers. Because of this and the fact that it is difficult to
measure or prove subtle discrimination, the EEO process has been overloaded over the years to
such a degree that many people give up hope for a quick solution to their complaints. Ways must
be found to reform the EEO process, and to eliminate fundamental conflicts of interest within the

process. We recommend the following changes to make the EEQ program more effective.

Federal Agency

- Each agency should establish an Employment Dispute/Complairt Center with the state-of-the-art
conciliation programs where employees can stop by and get counseling on an informal level.

- Agency must demonstrate a good faith effort to resolve the complaint before it goes formal to
EEOC.

- the Agency EEO program plan should be revised with specific goals to meet the need for diversity.
The program should include human relations training and recognition.

- EEO counselors should be trained properly in counselingand mediation. Training of counselors
and management in EEO issue are critical to the success of this program.

- Management should be held accountable for their actions. Agencies should assess periodically
where and against whom the EEO complaints are often directed, the reasons for these complaints
and what can be done to solve the problem.

- Finally, almost every agency has issued statements regarding the future composition of their
workforce. These "public declarations to do good" need to be enforced whenever a promotion or

hiring opportunity arises in which a minority has applied, is highly-qualified, but was not selected.

EEOC and EEO Complaint Procedure

- Make more resources available to the EEOC. The EEOC must also improve its technical and
management skills to accelerate the EEO processing period at EEOC.

- Revise, develop and screen criteria on who may file EEO complaints that will heip guide the
agencies to shorten the complaint process. Revise 29 CFR 1614 if needed. Comp | a;” +

- Consider whether EEOC should take over from the agencies the entire formal EEOA comphanw

process.



3 .

CONCLUSION

In his message to Asian Pacific Americans last May, President Clinton said, “Along with a
vast array of skills, Americans of Asian and Pacific Island ancestry brought their remarkable
traditions of hard work and respect for family and education to their new country. Their belief in
the American Dream of equality and opportunity enabled them to face the challenges of adversity
and discrimination and achieve a record of distinguished service in all fields, from academia to
government, from business to the military, and medicine to the arts.” The reforms we proposed,
together with that of others, should help Federal employees who face the challenges of adversity

and discrimination.
As the President has said, when times change, so government must change. We look
forward to working with the subcommittee as we improve the equal employment opportunity

program and discrimination complaint system for the new millennium.

Thank you, Mr. Chairman.
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Biographical Summary

Dr. N. Thomas Tsai
Chair, Federal Asian Pacific American Council

Long active in the Asian Pacific American community, Dr. Tsai has served in many civic and
professionalgroups. For instance, he has servedas principalof a Chinese Language School, and Vice Chair
of the Chinese American Professional Association in metropolitan Washington, D.C. area. A member of
the Federal Asian Pacific American Council (FAPAC) since 1988, he has served in many capacities, such
as Chair of the Bylaws Committee and the Conference Committee. As Chair of FAPAC, an organization
representing federal Asian Pacific American employeesin the civilian and military services, he has worked
with the National Coalition for Equality in Public Service that includes the BIG, FEW and IMAGE.

He has worked for more than 23 years in the Federal government. He is now a senior research
manager of the High-Speed Train Safety Program at the Federal Railroad Administration of the U.S.
Department of Transportation. He has published over 50 technical papers and numerous articles in local
Chinese newspapers. He has organized and chaired many technical conferences. He has represented the
U.S. Government in official visits to Canada, China, Japan and several NATO countries.

He has a Ph.D. degree in Mechanical Engineering from the University of Rochester, Rochester,
New York. He is a member of the American Society of Mechanical Engineers and Sigma Xi. He is married

to the former Elizabeth R. Tan of the Philippines and has two children, Pear| and Andrew.
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Attachment A

1997 FAPAC Conference Report

Introductiom The Federal Asian Pacific American Council (FAPAC), an inter-agency organizationof Asian
Pacific American (APA) employees in the federal government, held its 12th Congressional Seminar and
National Leadership Training Conferenceon May 5-8, 1997. The theme of the conference was Asian Pacific
American United: One Vision, One Mission and One Voice. About four hundred people from over one
hundred federal agencies, civil right organizations, and Congressional offices attended the Conference, the
largest gathering of Asian Pacific American federal employees. In addition, sixteen agencies participated
in a successful job fair in Rockville, Maryland. The Congressional Seminar took place at Room G-50,
Senate Dirksen Building on May 5, the National Leadership Training Conference took place at the
Doubletree Hotel in Rockville, Maryland on May 6-8, 1997. The conference was co-sponsored by the
Congressional Asian Pacific American Caucus, the Asian American Government Executive Network
(AAGEN), The Conference on Asian Pacific American Leadership (CAPAL), the Asian Pacific American
Network in Agriculture (APANA), the National Association of Professional Asian American Women
(NAPAW), and the Asian Pacific American Heritage Council (APAHC). This report summarizes the major
activities at the Conference.

Congressional Seminar: Mr. Fredrick Pang, Assistant Secretary of Defense, the highest ranking APA
official, gave the opening remark and Mr. Daniel Goldin, Administrator, NASA gave the keynote speech
at the Congressional Seminar. An award was presented to Mr. John Dalton, Secretary of the Navy, for his
leadership role in making Navy the leading Department with most APA employees in both the civilian and
military services. A panel presented by the CAPAL, addressed the concerns/issues of the 105th Congress
that affect Federal employees. In an open forum on EEQ issues, a panel of EEO directors provided guidance
to our members. A third panel gave the tips on how to access Congress. In addition, several members of
Congress presented their views on issues of interest to federal employees.

National Leadership Training Conference: There were seven plenary sessions and thirteen workshops
inthe Conference. The major topics were: Affirmative Action, APAs in the Military Service, APA Women
in the Workplace, Health Issues, Alternative Dispute Resolution , Strategies for Success, Mentoring,
Organizational Skills, Information Technology, Public Speaking, Sheddingthe Immigrant Image, Coalition
with APA employees and with other minorities. Issues of FAPAC directions were also discussed. Highlights
are presented here:

Affirmative Action: A series of plenary sessions and workshops were devoted to affirmative
action, the most significantemployment issue affecting APAs and other minorities in the workplace. There

10
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are about 120,000 APAs in the government. Although affirmative action in practice has been marginally
helpful to APAs, there are tools that FAPAC (and other APA groups) can use to make significant impact.
The following is a list of conference recommendations:

1. Use statistical workforce data to focus on a specific agency(s) where APA are under-represented..

2. Get appropriate buy-in from APA supporters and allies.

3. FAPAC initiates meeting with the head of certain federal agency to resolve problems of APA under
representation within a targeted job category.

4. Developan MOU(s) that will commit FAPAC and the targeted federal agency(s) to work together to
eliminate under representation, and

'5. FAPAC provides a status report to the membership after 6 months.

6. EEO investigation currently done by agencies should be restored to EEOC.

Coalition Building: FAPAC has developed a strong coalition with other APA groups as well as
other minorities and women employee groups in the government. Representativesof several national groups
presented their views and programs at the Conference. Effective training programs were developed for this
conference through the assistance of several coalition groups. To help our members, FAPAC will continue
to work for a stronger coalition. Specific projects on political appointments and coalition development are
needed.

i

APAs in the Military: As one of the initiatives of this conference, several members of the military
service reviewed the current employment status of APAs in the military. Like the APAs in the civilian
service of the government, the Glass Ceiling is also an issue in the military branches. Since one-third of the
APAs are in the military services and there is no other representative voice, FAPAC will continue to serve
as a forum to address this issue.

Mentoring Program: FAPAC has developed a mentoring program that relies on volunteers with
mentors having multiple mentees. The FAPAC program is problem oriented with obtaining some resolution
to the given problem as the primary factor. FAPAC will provide information via the webb site or e-mail
on the following topics:

a. For an agency withouta mentoring program, what is the mechanism and strategy for convincing the
management to invest in such a project?

b. Techniques/hints for SES application. A synopsis of this should be passed on to the interested
members.

c. A listing of FAPAC mentor volunteers is needed.

_Conference Evaluation: On a scale of 1 to 5, with 1 being the best, the conference was rated between 1

11
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and 2. Of'the 106 Conference evaluations examined, 25 had a mean ranking of |; 65 had a mean ranking
of 2; 10 had a mean ranking of 3; 4 had a mean ranking of 4.

\ . icipating in the job fair;
1 U.S. Secret Service

2 Department of Veteran's Affair

3 US Agency for International Development

4 U.S. Postal Service

5 National Security Agency

6 Environment Protection Agency

7 National Science Foundation

8 U.S. Customs Service

9 Antheon Corporation

10 National Transportation and Safety Board
11 Department of Justice

12 U.S. Marshal Service

13 U.S. Department of Labor

14 Department of the Army

15 U.S. Immigration & Nationalization Service
16 U.S. Nuclear Regulatory Commission.

17. Bureau of Prisons (one day only)

12
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Attachment B
APAs in the Federal Government

Agriculture 2,600 2.3% GS 8.8
Commerce 1,632 4.6 112
Air Force 5318 3.0 8.9
Army 9,073 3.6 9.3
Navy 21,052 9.6 9.1
(Defense 40,991 5.2 89
Veterans Affair 15,921 6.3 9.8
Treasury 4,629 32 9.7
Transportation 1,790 2.8 11.7
State 511 34 10.8
Labor 369 24 10.2
Justice 2,996 27 9.2
Interior 951 13 9.5
HUD 333 29 10.9
HHS 2,603 47 10.7
Energy 6,709 37 12.4
Education 145 3.0 12.1
Other agencies

NASA 891 46 12.8

etc
Total 81,851 43 9.5
Mili Servi
Air Force 8,023 2.1
Army 11,514 24
Navy 21,925 5.4
others
Total 44,743 3.1

May 1997 Federal Asian Pacific American Council: from OPM and DoD, September 1996.
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Grade

GO/SES
GS/15/0-6
GS/14/0-5
GS/13/0-4
GS-12/0-3
GS-11/0-2
GS-10/0-1
GS-09
GS-08
GS-07
GS-06
GS-05
GS-04
GS-03

Subtotal

W.0.
EN/wage

TOTAL

99

Attachment C
Asian Pacific Americans in NIH/Army/Navy

(Number of APAs/percentage of APAs in the workforce)

NIH

Civilian

1/0.5
44/4.7
117/9.0
76/5.9
94/6.0
111/8.3
14/4.3
49/5.8
18/2.8
62/4.5
20/3.1
24/6.4
3/2.6
1/4.8

67/3.9

701/5.5

Army

Civilian

7/1.9
83/2.8
258/3.4
790/4.0
1745/5.1
1071/3.8
119/5.2
831/4.1
75/12.1
634/3.4
432/3.1
920/3.8
616/4.2
110/3.7

7703/4.0

1336/2.3

9073/3.6

Amy
military

21.0
69/1.9
170/1.9
240/1.8
730/3.1
“300/3.6
367/4.0

1880/2.8

214/1.8
9420/2.4

11514/2.4

Navy
military

0
48/1.5
136/1.9
272/2.5
686/3.4
252/3.8
333/5.0

1728/3.1

60/2.9
20137/5.7

21925/5.4

Navy

Civilian

21/3.9
103/2.9
250/4.2
1235/6.4
3166/8.2
2063/8.6
138/7.6
1096/7.9
141/6.2
1319/10.0
976/9.2
1696/10.7
867/10.9

'173/8.9

13327/8.4

7568/13.3

21052/9.6
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Mr. Pappas. Thank you very much, Mr, Tsai.

We will now move to our fourth panelist. For those of you who
are standing, there are a few seats over here on this side of the
room, if you are interested.

Our next panelist is Dorothy Nelms, president of the Federally
Employed Women, Inc. You are recognized, Ms. Nelms.

Ms. NELMS. Good morning, Mr. Vice Chairman. First, let me
thank you again for convening this hearing. I think it is overdue;
I think it is timely, and I think it has the possibility of doing some
really great things for the Federal worker.

I am the national president of Federally Employed Women, an
organization which represents over 1 million women who are em-
ployed in the civilian or military capacity or retired from the Fed-
eral Government. We were founded in 1968 with the expressed
purpose of ending sex discrimination and enhancing career oppor-
tunities for women. It is ironic today to remember that it was just
25 years ago this year the Equal Employment Opportunity Act
amended the 1964 Civil Rights Act and brought the Federal Gov-
ernment under the provisions of the civil rights law.

Many Federal workers at that time, including myself, who were
working for the Federal Government at that time, looked upon this
with great joy. We thought that great things would happen with
the largest employer in the world, now that we had a recourse for
the discrimination we felt we had been feeling for these many
years. Unfortunately, there were also some cynics who felt that
perhaps nothing would change after all. It is an awful thing to say
25 years later, but it looks like the cynics were right. We would not
be having this hearing if the cynics did not have a point. It looks
like the largest employer in the country has failed to establish
itself as a model, has failed to establish a model work place, and
has allowed rampant discrimination to continue. [Applause.]

Our testimony today will focus on women in the Federal Govern-
ment. We also have to urge you to remember that women tran-
scend all of the groups you have heard from today, and, as a mat-
ter of fact, we earn less than the men in every one of those groups.

If you look at where women are in the Federal Government, we
represent 42.9 percent of the work force, with Hispanic women
being the most severely underrepresented. But if you look at where
we are in occupation distribution, there are some astounding facts.
We have a firm hold and grip on all those grades from GS-1 to
GS-8. And 72 percent of all women are in those grades. You have
a total flip-flop as you start up the ladder. And the percentages go
down. Forty-two percent of all women are in grades 9 to 12, 25 per-
cent in grades 13 to 15, and 19 percent in the senior executive
service [SES].

One cannot conclude that all of this is caused by discrimination.
We have to look at some various factors that have been lifted that
could shed further light on this.

First of all, there have been some studies by the Merit Systems
Protection Board, “The Glass Ceiling Study” among them, to show
that discrimination and barriers to the advancement of women
exist; that these barriers are severe; that in the last number of
years they have not changed; that if these barriers are not re-
moved, it will be 25 more years before women have a significant



101

part in the management of the Federal Government, because they
will occupy a significant number of SES positions at that time.

Evidence of discrimination abounds. First of all, you look at the
number of complaints we have had about discrimination rising
every year by about 25,000 to 30,000. We get testimony from many
witnesses at congressional hearings about the atrocities and the
horrors they have undergone in terms of discrimination, both from
sex discrimination and sexual harassment. Then we also talk about
reprisals, because that constitutes a big part of discrimination com-
plaints. Management takes it out on employees who have chosen
to exercise their right of saying, “I want to be treated fairly.” [Ap-
plause.]}

As advocacy groups, I'm sure each of us has received hundreds
of phone calls from individuals in the Federal Government who are
undergoing discrimination complaints, who are complaining pri-
marily of how these complaints are being handled, and most of all,
about the length of time that it takes to process their complaints.
[Applause.]

And abounding above all that is the unspoken thought that the
Government owns the process, and we don’t have a chance.

We have studies of the Merit Systems Protection Board and
other Government bodies to support that discrimination abounds.
But if you look at discrimination, you need to look at two sides of
it. We can just assume it’s there and that it’s going to continue or
we can talk about what are those things that we need to do to pre-
vent discrimination, and it’s just as important to focus on preven-
tion as it is to focus on how do we handle the complaints that we
have.

And I think when we talk about prevention, we can talk about
two things. One, that some Federal agencies are very seriously em-
bracing cultural diversity and managing diversity issues. We think
that those should be given very strong emphasis, so that we can
unlearn some of the prejudices many of us have had—those preju-
dices that have influenced managerial decisions.

We also see a need for training of equal opportunity staff—as
well as managers, supervisors, and employees—on what the law is;
what it’s supposed to do; what their responsibilities are under the
law; what employees’ rights are under the law.

Then, second, in talking about what we have, we need to address
some problems with the complaints-processing system. They have
been pointed out by persons more eloquent than I, members of your
respective committee, and other persons that have testified. The
process is flawed. It’s apparent to us every day as we talk to people
who said, “It’s been a year since somebody even spoke to me about
my complaint.” The process is supposed to be set up so you don’t
need an attorney until you’re almost through the process. Most peo-
ple think immediately they have to have an attorney, and they're
responsible for paying this attorney, and having to pay an attorney
certainly limits the amount of protection you can get for yourself.

We firmly believe that the complaints-processing system has to
be taken care of, and we have some recommendations. One is, as
Ms. Norton pointed out, the inherent conflict of interest that exists
because agencies have to review themselves and make the first de-
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cis(iion about whether or not they've discriminated against some-
body.

It’s also noted that when EEOC has a chance to get a hearing,
the first outside look at a claim, the agency can take that hearing
and decide whether they want to use it or not.

Delays in processing are inexcusable. We have regulations which
require agencies to stick to certain time limits. There is nothing in
these regulations to give agencies an incentive and there is no ac-
countability if they don’t stick to these time limits. People are left
waiting, waiting, waiting for their complaints to be processed.

Our recommendations are there should be some accountability;
that there should be more funding from EEOC. We don’t rec-
ommend blindly putting money into EEOC; we’re recommending
seeing that that money is used for training people to process com-
plaints and reducing the backlog of complaints. [Applause.]

We are very much in favor—we are in favor of the Federal Em-
ployees Fairness Act, and we commend Mr. Martinez and Ms. Nor-
ton for bringing it back, and our organization supports it. We look
forward to working with this committee and offer the help of our
organization in doing anything that can help to turn around this
situation we currently see.

Thank you for this opportunity to testify today. [Applause.]

[The prepared statement of Ms. Nelms follows:]
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TESTIMONY OF DOROTHY E. NELMS, PRESIDENT
FEDERALLY EMPLOYED WOMEN, INC.

SEPTEMBER 10, 1997

HEARING OF THE
HOUSE GOVERNMENT REFORM AND OVERSIGHT COMMITTEE,
SUBCOMMITTEE ON CIVIL SERVICE

REGARDING
EMPLOYMENT DISCRIMINATION IN THE FEDERAL WORKPLACE

Chairman Mica, distinguished Members of the Subcommittee, thank you for the opportunity to
appear before you today. I am Dorothy Nelms, President of Federally Employed Women
(FEW). FEW is a non-profit, non-partisan membership organization representing over one
million women employed by or retired from the federal government throughout the world.
Founded in 1968, FEW actively works to eliminate sex discrimination and enhance the career
potential of civilian and military women working in the federal sector. FEW is firmly committed
to the principle that every employee has the right to work in an environment that allows
individuals to perform at their best and that is free from artificial barriers to selection and
advancement.

There is no question that discrimination impedes productivity, displaces experienced workers,
and seriously thwarts the advancement of equal employment opportunities for women, the
disabled, and ethnic minorities in the federal sector.

FEW's testimony will present data on women's overall representation in the federal workforce,
employees experiences of discrimination, existing barriers to preventing and resolving
complaints of discrimination in an effective manner, and, finally, FEW's recommendations for
how the federal government can better fulfill its promise of equal opportunity for all workers.

L. REPRESENTATION OF WOMEN IN THE FEDERAL WORKFORCE

Despite significant gains over the last decade in women's employment in the federal government,
women of all ethnic backgrounds continue to face barriers to employment and advancement,
especially in professional and administrative occupations and at higher grade levels. While
women’s under-representation, compared to the civilian labor force or to other groups of federal
workers, does not necessarily indicate overt discrimination, it does indicate a need for particular
management attention that is unlikely to occur in agencies in which overt discrimination is
rampant and unchecked.

Overall Representation

In FY 1996, women in the federal government were underrepresented compared to women in the
civilian labor force, at 42.9 percent versus 46.1 percent. While they were fully represented in 23
of 41 federal executive departments and independent agencies with 500 or more employees, they
remained underrepresented in 17."

' OPM, Office of Diversity, FEORP Report, FY 1996, p. 3, 6.
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Considering women’s employment statistics categorized by race and ethnic group reveals further
underrepresentation.

e Hispanic women were the most severely underrepresented group among all federal
employees. In FY 1996, they were only 2.4 percent of the total federal workforce, 40 percent
of federally employed Hispanics, and 56 percent of their percentage in the civilian workforce,
Further, although the federal government is hiring Hispanic women at a higher rate than it is
losing them, they are still only being hired at 60 percent of their representation in the civilian
labor force.”

o Asian/Pacific Islander women in the federal workforce were represented in equal proportion
to their representation in the civilian labor force; however, they were underrepresented
compared to Asian/Pacific Islander men, as 40 percent of all employees of their ethnic

group.?

e Non-minority women were also underrepresented, at 80 percent of their representation in the
civilian labor force and as 35.1 percent of all federally employed non-minorities. They are
leaving the federal government at a higher rate than they are beginning employment, and that
new hire rate is only 71 percent of their overall representation in the civilian workforce.*

e InFY 1995, only 6.1 percent of the federal workforce were women with disabilities
compared to 8.5 percent of men with disabilities.” Compared to disabled men, disabled
women are represented at an even lower proportion than the overall proportions of federally
employed women to men.

Occupational Distribution

Examining occupational distribution is important to understanding women's and minorities'
progress and opportunities for advancement; generally, only those employees in professional or
administrative occupations advance beyond GS12 into the promotional pipeline to become
managers or executives. Women still face significant barriers to career advancement at senior
levels and in male dominated fields.

e InFY 1996, women comprised 84.6 percent of all clerical employees and 61.1 percent of all
technical employees. However, as only 41.8 percent of administrative employees, 31.2
percent of professional employees, and 9.3 percent of blue collar employees.’

Grade Distribution
Projections by the Merit Systems Protection Board (MSPB) in its 1992 report on the glass ceiling

indicate that, unless the federal government takes conscious remedial measures to remove
artificial barriers to women's advancement, "women will continue to represent less than one-third

2 OPM, Office of Diversity, FEORP, FY 1996, p. 20, 56.

* OPM, Office of Diversity, FEORP, FY 1996, p. 30, 56.

4 OPM, Office of Diversity, FEORP, FY 1996, p. 56.

* OPM, Office of Diversity, Women in the Federal Government; FY 1995, p. ii.
¢ MSPB, 4 Question of Equity, 1992, p. 7.

7 OPM, Office of Diversity, FEORP, FY 1996, p. 6, 52.

Dorothy Nelms, Federally Employed Women, Inc., 9/10/97
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of the Government's senior executives 25 years into the future. As long as women are in the
minority in top-level jobs, stereotypes that limit their effectiveness and make it more difficult for
them to advance are likely to remain in force."?

o Women remain overwhelmingly concentrated at lower grades. In FY 1996, women held 72.4
percent of GS 1-4, 71.3 percent of GS 5-8, 42.2 percent of GS 9-12, and only 25.4 percent of
GS 13-15 and 19.9 percent of SES positions.’

s A 1995 GAO study of positions classified and graded under the Factor Evaluation System
(FES) concludes: "occupations with high female representation were 1.77 times more likely
to be undergraded...compared with occupations having a low or medium female
representation.”"

e Minority women are more severely underrepresented at high grade levels than non-minority
women, a difference that "cannot be accounted for either by qualifications or by gender
alone.""" For example, in FY 1996, in comparison to non-minority women, who were 16.0
percent of all GS 15 employees, Black women were only 2.0 percent, while Hispanic women
were .6 percent, Asian Pacific Islander women were 1.4 percent, and Native American
women were .2 percent.'

Promotions and Opportunities for Advancement

Despite gains in the rate of women's promotions, according to the MSPB's glass ceiling report,
"women have not been treated equitably with regard to promotions during their federal careers.
Taking length of government service and educational differences into account, women are still
more likely to work at lower grades than men and to receive fewer promations over the course of their
careers."

nl3

s Although women of all ethnic groups are receiving promotions in high proportion to their
total representation in the federal workforce, Hispanic and non-minority women are still
being promoted at lower rates than Hispanic and non-minority men, respectively.

e Women are promoted at a lower rate than men at GS 9 and GS 11, which are critical points in
the promotion pipeline.'” From 1988-1990, men were "promoted at a rate nearly 33 percent
greater than women at the GS 9 level, and 44 percent greater than women at the GS 11
level."'®

e According to the MSPB glass ceiling report, minority women face a "double disadvantage”;

$ MSPB, A Question of Equity, 1992, p. 38.

® OPM, Office of Diversity, FEORP, p. 53.

1 GAO, Federal Job Classification; Comparison of Job Content with Grades Assigned in
Selected Occupations, 1995, p. 9.

' MSPB, 4 Question of Equity, 1992, p. 34.

2 OPM, Central Personnel Data File, 30 September 1996.

Y MSPB, 4 Question of Equity, 1992, p. 14.

1 MSPB, A Question of Equity, 1992, p. 15.

'S MSPB, A Question of Equity, 1992, p. 4.

' MSPB, 4 Question of Equity, 1992, p. 12.
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"minority women currently in grades GS 9 and above have been, on average, promoted less
often than non-minority women with the same qualifications.""”

¢ Within the agencies responding to the Office of Personnel Management (OPM)’s Federal
Equal Opportunity Recruitment Program (FEORP) survey for FY 1996, women comprised
only 35.8 percent of those employees participating in agencies' formal career development
programs in preparation for higher-level management or executive positions, and they were
only 38.8 percent of participants in govemment-wide leadership programs such as the
Executive Potential Program.

II. FEDERAL EMPLOYEES' EXPERIENCE OF DISCRIMINATION

Evidence of discrimination in the federal workplace abounds, from the thousands of formal EEQ
complaints, to the testimony of scores of witnesses at congressional hearings, to the hundreds of
personal accounts and pleas for assistance that advocacy groups like FEW receive, to the studies
published by the MSPB, GAO, and other government bodies. Evidence of federal employees’
personal experiences with discrimination and retaliation stand in stark contrast to the stereotype
of federal employees as “aggressive participants in an EEO system that allows or even
encourages frivolous, groundless complaints.” In fact, the common thread to many employees’
stories is that they file formal complaints despite the difficulties and hardships of the complaints
process, because their situations have become intolerable and, as one caller to FEW said, “things
can’t get much worse.”

Other groups here today have focused specifically on discrimination based on race, ethnicity, and
national origin. I would like to focus on sex-based discrimination, including pay inequity, sexual
harassment, and some of the persistent stereotypes that block women'’s career advancement. |
would also like to focus on reprisal, which is perhaps the most pernicious form of discrimination
in that it unlawfully punishes simply because individuals exercise their right to seek redress.

For every worker who experiences discrimination, there may be several others who suffer the
broader effects of a hostile working environment. When one worker steps forward with a
complaint of discrimination, it often indicates a subtle or even overt climate of discrimination
within the agency and tolerance for discrimination that serves to undermine productivity,
commitment to merit principles, and faith in the government’s commitment to equal opportunity.
When one employee is courageous enough to attempt to seek redress, and agencies, at any level,
meet those attempts with stonewalling, intimidation, obstruction, delays, or mishandling, it can
not only demoralize the survivor of discrimination, it can demoralize the entire work team.

The case of Dr. Margaret P. Fowler, a civilian doctor of veterinary medicine for the Army who
filed two EEO complaints of sexual harassment and a subsequent charge of retaliation, speaks
poignantly to the issue:

I am very disillusioned with the military and the government....I just had no idea
that the lying would go on to cover up....I was naive [coming from a private
veterinary practice]. I thought if you’re good at what you do and treat people
well, you’ll do well. That’s just not the way it is....There’s just no accountability.

1" MSPB, 4 Question of Equity, 1992, p. x.
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Despite the Army’s finding that Dr. Fowler did suffer reprisal, she dropped all of her complaints
in the hopes of improving her situation, after several years of delays and ongoing harassment.
She is now reduced to zero hours, blackballed as a troublemaker, and psychologically and
“physically damaged” from stress.

Equal Pay Violations

Although the federal government's published pay structure mitigates wage discrimination in
comparison to its incidence in the private sector, in FY 1995, there were 91 complaints of Equal
Pay Act violations.

For example, a recent case filed by eighteen female custodians against the Architect of the
Capitol charges that women custodians are not paid as much as male laborers, although they
share most of the same responsibilities. The female custodians point out that, while the top pay
for custodians, who are 97.7 percent women, is $9.90 an hour, laborers, who are mostly men,
ean a maximum of $10.77 an hour. These custodians, due to recent downsizing, are performing
the same jobs as laborers in addition to their normal routines.'®

Women facing gender-based wage discrimination must work harder and longer to earn the same
pay that men earn, despite performing the same work.

Sexual Harassment

In FY 1995, 1,390, or 2.9 percent, of all complaints filed with the EEOC were based on sexual
harassment.” However, evidence suggests that federal workers experience such discrimination
at far higher rates. In 1994, 44 percent of women and 19 percent of men working in the federal
government and responding to an MSPB survey reported that they had experienced some form of
unwanted sexual attention during the preceding two years. The incidence of sexual harassment
has not decreased significantly since the MSPB's 1988 report, despite widespread employee
awareness programs on what constitutes sexual harassment and official efforts by federal
agencies to institute anti-harassment programs.”

Sexual harassment affects both the direct targets of harassment and their coworkers. It creates a
chilling climate of intimidation, fear, and mistrust. Women and men who know that an
employee has harassed others will often go to extraordinary lengths to avoid working with the
harasser, transferring out of a department, turning down new projects, or missing other important
opportunities to participate in workplace teams.

Contrary to the popular misconception that employees lodge many sexual harassment complaints
as retaliatory gestures against managers and co-workers, according to the American
Psychological Association (APA), research shows that less than one percent of sexual
harassment complaints are false. In fact, victims of sexual harassment rarely file complaints
even when they are justified in doing so because of the continuing stigma, time, and threat of
reprisal.®!

18 Federal Times, 12/30/97.

' EEOC, Federal Sector Report, FY 1995, p. 32.

2 MSPB, Sexual Harassment in the Federal Workplace, 1995, p. viii.

2! American Psychological Association, "Sexual Harassment: Myths and Realities."
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Some people may dismiss as “oversensitive” employees who report incidents of sexual
harassment, such as looks/gestures, pressure for dates, letters, calls, jokes, and remarks, labeling
the incidents as “minor” or “less serious” behavior that women should grin and bear.
Nevertheless, even when the MSPB excluded this unlawful behavior from its calculations of
sexual harassment incidence rates, it still found that 38 percent of women and 15 percent of men
reported experiencing sexual harassment.

Stereotyping, Prejudice, and Blocked Opportunities for Advancement

Workforce representation statistics and formal complaints represent only one measurement of
discrimination and agency actions to foster or hinder equal employment opportunity. For every
employee who files such a complaint, there are many others who report experiencing
discrimination but who do not file charges.

Among women and minority men, there are widespread perceptions that the federal workplace is
not a level playing field. This indicates that efforts to eliminate discrimination must reach well
beyond reforming the formal complaint process. Gaps between the perceptions of women and
men and between minorities and non-minorities indicate that many managers and workers are
still reluctant to take the first step in eliminating discrimination by acknowledging its existence.

Agencies must reaffirm their dual commitments to hiring and promotion based on merit
principles and to consciously seeking out qualified employees of all backgrounds, especially
those who are currently underrepresented. Only when women and minorities are significantly
represented among agencies and department leadership, managers, and supervisors will the
federal government have the capacity and willingness to confront discrimination and to hold all
employees responsible for their behavior.

e According to the MSPB's glass ceiling report, 55 percent of women and only 9 percent of
men surveyed believed that, "A woman must perform better than a man to be promoted.”

¢ More than half of both minority women (60 percent) and non-minority women (51 percent)
disagreed with the statement: "men and women are respected equally."?

* According to the MSPB’s glass ceiling report, "Women receive performance appraisals that
are as good or better than men's, and women surveyed expressed just as much commitment to
their jobs and career advancement as men. However, there is evidence to suggest that women
are often perceived to be less committed to their jobs than men. Particularly susceptible to
this misperception are women in the first 5 years of their careers and, throughout their
careers, women with children, who are promoted at an even lower rate than women without
children,"?*

e "A significant minority of women in grades GS 9 and above believe they often encounter
stereotypes that cast doubts on their competence, and that attribute their advancement to

2 MSPB, 4 Question of Equity, 1992, p. 31.
2 MSPB, A4 Question of Equity, 1992, p. 35.
* MSPB, 4 Question of Equity, 1992, p. x.
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factors other than their qualifications."**

e A majority of minority women felt that they "face extra obstacles in their careers because
they are both minority and female," with 71 percent of African American women, 64 percent
of Hispanic women, 47 of Asian/Pacific Islander women, and 54 percent of Native American
women agreeing with the statement. White men and women, however, agreed only at 17 and
32 percent.”

Reprisal

Following the leading number of EEO complaints of race and national origin, reprisal was the
next largest basis for federal EEO complaints, with 11,230 complaints, or 21.8 percent, filed in
FY 1995.2 When workers face reprisal for filing complaints, it exacerbates the hostility of the
workplace environment and tacitly supports discrimination and the attitudes that perpetuate it.
Reprisal discourages both informally mediated and formally adjudicated settlement and redress
of discrimination since employees are often too intimidated to initiate or continue with the
complaints process. Reprisal also serves to discourage workers from “getting involved” or
“making waves” by contributing to investigations or supporting colleagues who file complaints.

o The MSPB's 1995 report on sexual harassment documents that, for almost half of those
employees who filed a grievance or adverse action appeal regarding sexual harassment,
taking action made their situations worse.”

ITI. BARRIERS TO PREVENTING, ADDRESSING, AND ELIMINATING
- DISCRIMINATION

This section documents some of the existing barriers to preventing and eliminating
discrimination including: lack of management commitment to upholding civil rights; lack of
employee confidence in the system; the need for reform in the federal EEO redress process; and
inadequate collection and dissemination of data on discrimination

Lack of Management Commitment to Upholding Civil Rights

Unfortunately, there seems to be a government-wide disparity between employee and employer
perceptions both of agencies' willingness to confront sexual harassment and other forms of
discrimination and of their effectiveness in doing so. While most agencies profess a zero
tolerance policy for discrimination, employees rarely express great faith in agencies' adherence to
stated policy. Agencies often address employees concerns by stonewalling and measure the
success of their civil right enforcement by the existence of official policies, rather than by a
decrease in employees’ experiences of discrimination or by their confidence that agencies will
punish proven discriminators.

For example, according to a 1988 MSPB report on sexual harassment:

» MSPB, 4 Question of Equity, 1992, p. x.

% MSPB, Fair & Equitable Treatment, 1996, p. 42.

" EEQC, Federal Sector Report, FY 1995, p. 24.

#MSPB, Sexual Harassment in the Federal Workplace, 1995, p. 34.
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. Although 100 percent of agencies reported taking swift action to investigate complaints
of sexual harassment, only 32 percent of employees shared this perception.”

. Although 82 percent of agencies reported enforcing penalties against harassers, only 27
percent of workers thought harassers were punished.”

. Although 59 percent of agencies reported enforcing penalties against managers who
perpetrated or tolerated harassment, only 18 percent of employees agreed.”'

. Although 85 percent of agencies reported that their disciplinary actions against managers
were effective, only 65 percent of employees shared that perception.™

A 1997 report on civil rights in the Department of Agriculture (USDA) also illustrates this point
well.

o Although the USDA has a long, well-documented history of rampant discrimination and an
official commitment to addressing institutional causes of discrimination and to holding all
managers accountable for their actions, USDA employees report that managers remain
reluctant to confront discrimination. They further report that "many of the agency's managers
lack the skills and training necessary for managing a diverse workforce."*

e Although managers are supposed to use affirmative employment plans to help set goals and
measure their success, most disregard them when make hiring, promotion, and other
employment decisions.*

e The USDA, like many agencies, spends less than one percent of its staff and budgetary
resources on civil rights enforcement.”

Continuing disparity between agency and employee reports of the incidence of discrimination
and their handling of it indicate that agencies fail to take their equal employment policies
seriously and that oversight of civil rights enforcement must go beyond the official story to
determine how well the policies actually work for the betterment of federal employment.

Lack of Employee Confidence in the System

Employees must have confidence that their agencies are committed to and effective at
confronting, punishing, and eliminating discrimination, or they will be reluctant to come forward
with complaints. Those who experience discrimination will endure, rather than report, it, and
those who violate civil rights law and EEO policy will feel emboldened to initiate or continue
their behavior because they know they can "get away with it."

® MSPB, Sexual Harassment in the Federal Government, 1988, p. 34.

% MSPB, Sexual Harassment in the Federal Government, 1988, p. 34.

3 MSPB, Sexual Harassment in the Federal Government, 1988, p. 34.

32 MSPB, Sexual Harassment in the Federal Government, 1988, p. 37.

¥ USDA, Civil Rights at the U.S. Department of Agriculture, 1997, p. 9.
M USDA, Civil Rights at the U.S. Department of Agriculture, 1997, p. 10.
% USDA, Civil Rights at the U.S. Department of Agriculture, 1997, p. 12

Dorothy Nelms, Federally Employed Women, Inc., 9/10/97



111

For example, government-wide, a significant percentage of survivors of sexual harassment
decided not to take formal action because they lacked confidence in their agencies' willingness to
support them or to follow-up appropriately on their complaints. Of those employees:

. 20 percent thought nothing would be done;
. 17 percent feared reprisal; and

. 8 percent feared they would not be believed and 9 percent feared they would be blamed
for the incidents.*

The 1996 MSPB report on minority employment in the federal government echoes the findings
above:

. Only 43 percent of all employees surveyed agreed that supervisors who discriminate
receive appropriately strong punishment, and, among minority employees, only 20
percent of African American, 31 percent of Hispanic, 32 percent of Asian/Pacific
Islander, and 33 percent of Native American employees agreed.

. Only 34 percent of all employees believed that actions filed charging race/national origin
discrimination would be resolved in a fair and just manner.”’

Many federal workers harbor deep mistrust and fear of the formal complaint process and do not
seemn to make allegations of discrimination lightly.

. Government-wide, 17 percent of survivors of sexual harassment chose not to take formal
action because they did not want to hurt the perpetrator of the harassment, and 29 percent
thought it would make their work situations more unpleasant.”® Only 6 percent of
victims reported taking formal action.”

. Only 12 percent of employees who believed they have experienced race or national origin

discrimination reported filing a complaint. Fifty percent of those who chose not to file
cited fear of retaliation; 40 percent felt that filing a complain was not worth the effort;
and 37 percent felt they would not get a fair hearing.*’

No matter how effective agencies think their policies are, if employees do not perceive them to
work, the policies will neither have the deterrent nor the remedial effects they are intended to
have.

The Need for Reform in the Federal EEO Redress System

FEW fields scores of phone calls each year from women who complain that they are not only
unduly burdened by the unlawful acts of discrimination perpetrated against them, but also by

* MSPB, Sexual Harassment in the Federal Workplace, 1995, p. 35
" MSPB, Fair & Equitable Treatment, 1996, p. 58.

3 MSPB, Sexual Harassment in the Federal Workforce, 1995, p.35.

* MSPB, Sexual Harassment in the Federal Workforce, 1995, p.33.

“® MSPB, Fair & Equitable Treatment, 1996, p. 59.
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obstacles to relief posed by the defective and demoralizing federal EEO complaints process
itself. Lengthy delays, inherent conflicts of interest, inadequate counseling and investigative
processes, and the absence of real enforcement authority on the part of the EEOC are just some
of the obstacles that undermine federal employees' confidence in the system and, all too often,
cause them to abandon or avoid the process altogether.

1. According to the EEOC's most recent report on federal sector complaints processing and
appeals for FY 1995, the EEOC continues to carry an enormous backlog of cases, and resolution
of complaints takes an inordinate amount of time. Although there are specified deadlines, there
are no real incentives for agencies to comply with them and inadequate resources for the EEOC
to discharge its responsibilities in a reasonable time period.

. At the beginning of FY 1995, there were 25,072 EEO complaints filed by federal
employees. At the end of the fiscal year, 27,472 new complaints had been filed and
30,682 complaints remained open.*

. Average processing time was 305 days for all types of resolutions and 489 days for merit
decisions in FY 1995.%

. 39 percent of all cases were pending at the investigation stage, which federal agencies
currently control.®

. EEOC administrative judges resolved 9,324 cases, with an average processing time of
187 days. In the same year, the EEOC received 10,515 requests for hearings.*

We, at FEW receive numerous complaints each month from women who have had EEO cases
pending for several years.

2. It is fundamentally unfair and ineffective for agencies to investigate and adjudicate EEO
claims against themselves.

. Although agencies contracted-out 65 percent of all or part of their EEO investigations
during FY 1995,* they continued to hold responsibility for supervising those contractors,
maintaining the inherent conflict of interest in the investigation process.

. EEO counselors or investigators, who are ultimately responsible to agency supervisors
and directors, may fear retaliation. EEO staff do not often have ful! management support
for their EEO work and are under extreme pressure to encourage complainants to reach a
quick, quiet, informal settlement of their claims.

. Agencies that approach discrimination claims with impartiality would be expected to treat
these findings of discrimination and non-discrimination alike, rejecting and accepting

* EEOC, Federal Sector Report, FY 1995, p. 1.
*2 EEOC, Federal Sector Report, FY 1995, p. 2.
* EEOC, Federal Sector Report, FY 1995, p. 3.
“ EEOC, Federal Sector Report, FY 1995, p. 3.
* EEOC, Federal Sector Report, FY 1995, p. 2.
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them with comparable frequency. The reality, however, falls far short of this expectation.
In FY 1995, agencies accepted 45 percent of the recommended findings of discrimination
and 97 percent of the recommended findings of no discrimination.” Agencies appear
more than twice as likely to accept findings in their favor as findings against them.

3. Agencies do not allocate sufficient resources to train and support staff to adequately
counsel complainants or to investigate and resolve EEO cases in a timely or complete manner.

. Collateral duty counselors accounted for 80 percent of all EEO counselors in the federal
sector.”’
. The factual records compiled by the agency-conducted investigations, while voluminous,

often omit information that is critical to the full and fair adjudication of EEO claims.

. Complainants often cite counselors' incomplete explanation of the process and of their
rights as complainants as barriers to pursuing their EEO process effectively.

. Complainants often cite lack of knowledge about the progress of agency investigations
counselors'/investigators' lack of discretion and respect for confidentiality as major
contributions to their frustration, stress, and decreased productivity.

4. Forty-five days is not sufficient time for employees to initiate the EEO process.

5. Administrative judges have limited authority to compel witnesses' attendance at hearings,
to enforce time limits, or to hold agencies accountable for incomplete investigations.

6. Agencies are reluctant to punish managers who are proven to have perpetrated acts of
discrimination. Too often, employees who commit discrimination do so with impunity, retaining
their employment and sometimes reaping promotions or desirable transfers instead of
punishment for illegal conduct.

Inadequate Collection and Dissemination of Data on Discrimination

Data on EEO complaints and employee representation across grades and occupational categories
should be disaggregated by race and gender; women of color often face double discrimination.
To categorize all women together masks differences between women, positive and negative,
based on race, ethnicity, or national origin, just as classifying men and women together within
ethnic groups masks gender differences.

When agencies deal with financial resources, they expect to have full financial disclosure from
their managers to know where they are and where they need to be. Similarly, dealing with
human resources, good management requires the same emphasis on real numbers with sufficient
detail to make an appropriate analysis. For example:

. Available EEO data does not address special problems women may face in resolving their
complaints, such as the possibility that agencies reject cases based on sexual harassment

“ EEOC, Federal Sector Report, FY 1995, p. 3.
‘"EEOC, Federal Sector Report, FY 1995, p. 1.
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at a higher rate than cases charging other forms of discrimination.

. Public EEO data does not specifically address complaints that involve both race and
gender discrimination.

. The annual Federal Equal Opportunity Recruitment Program (FEORP) report does not, in
general, break down its statistics by both race and gender, leaving readers to extrapolate
how women of color are progressing in comparison to non-minority women and minority
men.

. Focus groups and surveys do not always adequately address stereotypes, prejudices, and
discriminatory behavior directed at specific ethnic groups of women or men.

. Although discrimination based on sexual orientation is a prohibited personnel practice, no
public data exists about the extent to which federal employees experience discrimination
based on real or perceived sexual orientation.

IV. RECOMMENDATIONS

1. Strengthen Affirmative Employment Programs and Manager Accountability for
Achieving Equal Opportunity Goals

7
All recent reports on discrimination and on women's and minorities representation in the federal
government recommend more consistent implementation of programs that foster merit-based
selection and promotion of workers who are fully representative of the nation’s diverse
population. Only when all workers are allowed the opportunity to demonstrate their abilities,
without the barrier of discrimination and stereotyping, will the federal government effectively
take advantage of its full human resources to serve the public with sensitivity, creativity, and
dedication.

Seeking out qualified women and minorities for supervisory and leadership roles would also go a
long way toward alleviating the mistrust that employees feel toward management and increasing
confidence that coworkers and supervisors alike would be sensitive in dealing with complaints.

2. Collect, by Gender and by Ethnicity, Survey and Statistical Data on Employees’
Perceptions and Experiences of Discrimination

Both the MSPB's most recent report on sexual harassment and its report on minority employment
recommend regularly administering surveys and studies that "help agency policymakers see the
work environment through employee's eyes...to help in devising remedies that are sensitive to an
agency's multiple cultures"* and to help "correct perceptions that some employees receive better
or worse treatment than other employees.”® By showing that agencies are willing to listen and
that they are willing to act on employees' concerns and suggestions, agencies can better foster a
spirit of teamwork, productivity, and trust in the system.

Accurate data collection is also essential both to creating and monitoring progress toward

¥ MSPB, Sexual Harassrent in the Federal Worlkplace, 1995, p. xi.
* MSPB, Fair & Equitable Treatment, 1996, p. 63.
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measurable goals for achieving and maintaining workplace diversity and for helping to provide
the basis for management and EEO staff training regarding employees' concerns and needs in the
workplace.*®

3. Pass the Employment Non-Discrimination Act to Extend Basic Civil Rights Protections In
Employment To Sexual Orientation

FEW supports equal employment opportunities for all people without regard to sexual orientation.

4. Restructure the EEO Complaints Process

FEW strongly believes that only a total legislative restructuring of the federal EEO complaints
process can render the process effective for federal employees and the agencies for which they
work. To that end, FEW has supported the Federal Employee Fairness Act each year it has been
introduced. Any streamlining or restructuring of the federal discrimination redress process
introduced should include the following elements:

a. Eliminate the inherent conflict of interest between agencies' investigating and
adjudicating complaints against themselves by entrusting authority to the EEO administrative
judges (AJs) to oversee investigations and to render binding decisions, appeallable to the
appellate level of the EEOC. Specifically, the AJs should be empowered to:

. determine if the investigative record complied by the agency is complete, and, if not,
impose appropriate sanctions;

. issue subpoenas to compel the respondent to produce information and federal or non-
federal witnesses;

. issue written orders granting or denying relief on any outstanding claims, within a
reasonable time limit, that agencies and complainants must either accept or appeal to the
EEOC.

b. Expand, from 45 days to 180 days, the time period in which employees may initiate the
complaint process. Employees in the private sector and employees of the U.S. Senate are entitled
to 180 days in which to initiate the complaint process available to them. This change will make
the process more equitable for federal employees and atlow them adequate time to consider and
prepare their cases.

c. Maintain mediation and conciliation discussions between an agency and an aggrieved
employee or class of employees as a voluntary process.

d. Impose deadlines that agencies and the EEOC must meet in resolving the complainants'
cases and establish sanctions for noncompliance with the deadlines. Such deadlines, which are
already in effect for complainants, would remove significant barriers for employees attempting to
obtain timely relief for illegal discrimination and dismiss unfounded charges more quickly.

% USDA, Civil Rights at the U.S. Department of Agriculture, 1997, p. 39-40.
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e Increase the EEOC's funding authorization to allow it to administer effectively its
expanded responsibilities and to comply with deadlines.

f. Retain complainants' rights to bring actions on civil court for de novo review of
discrimination claims and establish the right to petition civil court for enforcement of any part of
a EEO ruling with which a federal agency does not comply.

g Allow aggrieved employees with mixed complaint cases, in which they have claims of
both civil rights and adverse personnel actions, to chose to have their cases heard either by the
EEOC or by the MSPB and to petition for a de novo review of the case at the end of the first
process, should they so desire.

h. Make agencies accountable for findings of discrimination and require appropriate
punishment and accountability of managers and other employees found to have engaged in
discriminatory behavior. Authorize withholding of salary for any employees found to be in non-
compliance with EEO rulings.

i Improve mandatory, systematic oversight of the complaint process. A periodic summary
report of the nature, extent, and form of resolution of formal and informal complaints at each
agency would help keep agency heads, the EEOC, Congress, and other oversight bodies and
interested parties better informed of EEO activity. To quote a 1993 Inspector General's report
about ongoing sexual harassment in the Veterans' Affairs Administration, "continuing
deficiencies in the same VA program areas may resuit from merely issuing new policies without
the attendant requisite to ensure that they are effective."*

5. Improve evaluation of and accountability for agency EEO training for employees,
managers, and EEO counselors and investigators by establishing and adhering to
measurable standards for successful training outcomes.*

6. Collaborate with other agencies and the private sector to improve training and to expand
the base of EEQ compliance trainers and experts.

FEW has a cadre of qualified trainers who have excellent experience dealing with sexual
harassment and other forms of discrimination. FEW's national and regional training
programs are just one forum for federal employees to attend initial and follow-up
workshops.

7. Widely publicize the range of penalties and disciplinary actions for sexual harassment
and other forms of discrimination and the application of these penalties to particular
situations.

The following MSPB recommendation can easily be applied to all forms of discrimination.

Employees should be made aware of how the agency intends 1o discipline proven
harassers. Victims should always be informed about what happened to their harassers,

*! Office of Inspector General, Department of Veterans Affairs, Review of the VA EEO
Program, 3/31/93, 27.
52 MSPB, Sexual Harassment in the Federal Workforce, 1995, p. xi.
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and penalties should be public enough to serve as examples to potential harassers that
management's prohibition of sexual harassment is more than lip service.*

Seveny-two percent of employees surveyed by the MSPB felt that publicizing the range of
penalties that can be imposed on perpetrators would be among the most effective action an
agency could take to address and deter sexual harassment.**

8. Take action against perpetrators of sexual harassment and discrimination based on the
seriousness of the offense rather than on the rank of the offender.

FEW supports the MSBP's recommendation that:

managers and supervisors should not give undue weight to the harasser's {or other
discriminator's] performance and value to the agency .... [The vaiue of a harasser’s
contributions to the organization is likely to be diminished by behavior that hurts morale,
demonstrates a lack of ethics, or exhibits a double standard. Further, the example that
management sets in following through with appropriate penalties can be more effective as
a preventative ieasure than the policies it promulgates.

Similarly, lack of appropriate action to discipline managers undermines official policy and sends
an unwritten message that zero tolerance is a sham.

9. Work harder to prevent reprisal and take strong action against those who do retaliate
against complainants. Provide workers with claims of retaliation with the same protections
as whistleblowers.

Sixty-seven percent of employees surveyed by the MSPB felt that protecting victims from
reprisal is critical to effectively dealing with sexual harassment.*® Specific steps to take should
include:

e expanding treatment of reprisal in training materials on discrimination;

e including the results of EEO reviews and the presence or absence of reprisals against workers
who file complaints of sexual harassment in performance ratings for managers and
SUpervisors.

V. CONCLUSION

The success of the federal government ultimately depends on the quality of its workforce. To be

successful, federal employees must be guaranteed a workplace that is free from discrimination

and that provides a level playing field for individuals to succeed on their merits.

Discrimination in the federal government is real. You have heard about the underrepresentation
of women and minorities, the experiences of real people, the overwhelming numbers of

3 MSPB, Sexual Harassment in the Federal Workforce, 1995, p. xi.
* MSPB, Sexual Harassment in the Federal Workforce, 1995, p.41.
8 MSPB, Sexual Harassment in the Federal Workforce, 1995, p. xi.
* MSPB, Sexual Harassment in the Federal Workforce, 1995, p. 41.
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complaints, lack of employee confidence in agency accountability, and the ineffective EEO
redress process. Restructuring the federal EEO system is one step toward addressing
discrimination.

However, our primary efforts must be focused on the prevention of discrimination and the
attitudes and institutional barriers that support it. The federal government has the responsibility
to ensure that policies governing our nation are made in an environment that fosters the strengths
and contributions of all its workers. To be fully effective, the body of individuals making and
implementing that policy must be reflective of the people it serves.

Federally Employed Women looks forward to working with Congress and the Administration to
achieve that goal.

Dorothy Nelms, Federally Employed Women, inc., 9/10/97
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APPENDIX
NEW HIRES Total # Percent Percent Percent Proportion
NH NH | NH within [ NH within Rate NH in
among Ethnic | Total FW Total FW to
Wonten in Group % in CFW
FW
Black Women 2,994 19.8 50.7 76 1.36
Hispanic Women 1,024 6.8 303 2.6 .60
Asian/Pacific Islander Women 837 55 395 21 1.31
Native American Women 542 36 59.3 1.4 35
Non-minority Women 9,765 64.5 35.8 24.7 1
Total Women 15,142 100.0 38.2 382 .82
Non-Minority Men 17,511 64.2 442 .82
LOSSES Total # Percent Percent Percent Percent
Losses Losses Losses Difference
among within within | Btwn Rate of
Women in Ethnic | Total FW Hire and
FW Group Rate of Loss
Black Women 10,059 23 553 9.4 -23.7
Hispanic Women 1,995 44 39.2 1.9 26.9
Asian/Pacific Isiander Women 1,401 3.1 344 1.3 38.1
Native American Women 1,372 3.0 56.7 1.3 71
Non-minority Women 30,184 67.0 393 283 -14.6
Total Women 45,011 100.0 422 422 -10.5
Non-Minority Men 46,613 60.7 43.7 1.1
PROMOTIONS Total # Percent Percent Percent Proportion
Promot. Promot. Promot. Promotions
among within within to Total
Women in Ethnic | Total FW Percent FW
Fw Group
Black Women 25,340 249 67.6 13.1 1.25
Hispanic Women 6,551 6.4 46.1 34 1.42
Asian/Pacific Islander Women 3.875 38 50.0 2.0 1.25
Native American Women 1,926 1.9 579 1.0 111
Non-minority Women 64,191 63.0 49.1 332 1.20.
Total Women 101,883 100.0 52.6 52.6 1.23
Non-minority Mea 66,669 50.5 344 67
18
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PERMANENT FEDERAL Total Percent Percent Percent Proportion
WORKFORCE Number among within within FW to Total
Women in Ethnic [ Total FW Percent in
FW Group CFW
Black Women (5.6 % CF) 169,047 245 61.8 10.5 1.87
Hispanic Women (4.3% CF) 38639 5.6 40.0 24 .56
Asian/Pacific [slander Women 25,530 3.7 40.0 1.6 1.00
(1.6% CF)
Native American Women (.4% CF) 13,799 2.0 529 9 2.25
Non-minority Women (34.4% CF) 443,664 64.3 351 27.6 .80
Total Women (46.3% CF) 689,990 100.0 429 429 .93
Non-Minority Men (65.6% CF) 64.9 51.0 95
19
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Mr. PAppAS. Thank you, Ms. Nelms.

And last, but I don’t think least, Mr. Howard Wallace, author of
“Federal Plantation: Affirmative Inaction Within our Federal Gov-
ernment.”

Mr. WALLACE. Thank you, Mr. Vice Chairman. I want to take
this opportunity to thank this subcommittee for allowing me to tes-
tify today. It is an honor and a privilege to participate in a process
that will ultimately lead to safeguarding the civil rights of millions
of American citizens, and I don’t take this lightly.

Systemic discrimination is rampant throughout the Federal sec-
tor. When I did my research for the publication of “Federal Planta-
tion: Affirmative Inaction Within our Federal Government,” every
agency I looked at had identical problems. Minorities were the last
hired, first fired; disciplined more often and more severely; pro-
moted less frequently, and given much smaller dollar amounts
when it came to awards.

Many people criticize me for the title of my book, but what they
don’t understand is that the message represents the sentiments of
millions of American citizens who are having their civil rights vio-
lated daily. Hard-working, taxpaying Americans are calling me
from congressional districts throughout this country. Most want me
to consult with them on their cases; others just want to pray and
cry, and some do both.

Let me make three quick points. Point No. 1, in 1992, the De-
partment of Defense processed approximately 900 EEQ complaints.
The cost to the taxpayer per complaint was $50,000. This equates
to a total bill of $45 million, and this is just one Government agen-
cy. If the numbers for every agency were tabulated in today’s dol-
lar, the taxpayer bill would probably exceed $1 billion annually. A
quarter of this bill could be used to pay reparations to victims of
systemic discrimination, and the taxpayer would get more for their
money.

The EEO complaints process is broken. There is no incentive for
managers to negotiate settlements in good faith. Most EEO officers,
counselors, and other EEO personnel are part of the problem. They
are rewarded for discouraging employees from filing—{applause}—
and making the process so difficult to understand, that many com-
plainants withdraw their complaints out of frustration. Findings of
discrimination are virtually nonexistent; yet, billions of dollars are
being wasted on processing paperwork that amounts to nothing
more than an exercise in futility.

I also want to mention that, when it comes to the EEOC, I echo
the sentiments of Ms. Nelms here. I think we all agree that the
EEOC is not fully funded, but they also need to be made account-
able for how they’re operating within the budget that they cur-
rently have. All the people that 'm talking with, there is not one
person that I have met that thinks that the EEOC is doing the job
that it was chartered to do. [Applause.]

So rather than throw good money after bad, we have to make
sure they reform the way they conduct their business.

One other comment about the EEOC—and I have to say this
with all due respect for everyone in this room: It seems to me that
the EEO system works just fine when there’s a case of sexual har-
assment involving white women. [Applause.]
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The question that we have to ask ourselves is: Why is that sys-
tem not as diligent and fair when it comes to the discrimination
of African-American males, females, and other minorities who work
for this Federal Government?

-One of the biggest examples of governmental malaise in safe-
guarding the civil rights of American citizens is Aberdeen Proving
Ground. In light of all the adverse media attention, one would
think Aberdeen would be working to become a model installation
in terms of its EEO program. Well, on the contrary, this installa-
tion continues to employ an EEO officer who continuously violates
regulations in an attempt to sabotage the due process procedures
of filing complaints. [Applause.]

Numerous letters to the garrison commander have fallen upon
deaf ears. In spite of documented evidence of malfeasance, this
EEO officer has not received any form of reprimand and was even
promoted, further signaling that the way to please management
wlhen i% comes to EEO is to violate the rights of minorities. [Ap-
plause.

That same EEO officer on Friday evicted the only black employee
that worked for him, and while that employee was contemplating
what had just happened to him, a locksmith showed up to change
the locks on the doors. There comes a time when we have to put
to stop to this criminal behavior.

Another recent example—and, by the way, that employee is here
today—another recent example of why we must reform the current
EEO process took place at the Department of Navy. The Secretary
of the Navy refused to fire his auditor general after receiving a
scathing command climate assessment report that cited this man
for saying numerous racially insensitive remarks in front of wit-
nesses. To compound the problem, they paid a consultant $25,000
to help the auditor general improve his relationship with minori-
ties. This decision sent a message to the work force that a double
standard of justice exists for white senior executives.

This hall of shame is also prevalent at Commerce, Agriculture,
and the Library of Congress. Just yesterday I received a telephone
call from an organization in Commerce that has had to file a class
action suit, and those people are here today.

A hard-working, single mother was almost reduced to homeless-
ness after being wrongfully terminated because of her race. Tax-
payer liability will probably be $300,000 upon the completion of her
Jjury trial.

The situation concerning our black farmers is a national tragedy.
[Applause.]

Point No. 3: Congress and the President must institute a govern-
mentwide, three strikes and you’re out law for repeat discrimina-
tors, as well as immediate dismissal for the most egregious cases.
The Government has far too many managers who have numerous
EEO complaints filed against them. [Applause.]

The current process breeds defiance, arrogance, and allows man-
agers to make a mockery of a system that was intended to safe-
guard an employee’s civil rights.

Congress and the President must prohibit Government agencies
from policing themselves. This is an inherent conflict of interest
and adds unnecessary years to the process. Agency EEO programs
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should be limited to special emphasis, diversity awareness, less

management training, and mediation of disputes. Complaint proc-

essing should be done exclusively by the EEOC. If every Govern-

ment agency was made to institute a fair and equitable alternative

dispute resolution program, the process could be greatly stream-

hined without compromising the complainant’s rights to legal re-
ress.

In summation, before I came here today, I reflected upon the
story of the Jewish exodus in the Old Testament. Moses in so many
words asked God, Why would pharaoh, the most powerful monarch
on the face of the Earth at that time, listen to someone so insignifi-
cant as himself. I asked God the same thing: What could I say in
5 minutes to truly reflect the pain and suffering of millions of
American citizens who are being held in bondage, both spiritually
and psychologically, by thousands of would-be pharaohs through
the use of systemic discrimination?

These are bright, energetic, hard-working Americans who are not
looking for something for nothing. They just want to enjoy the full
fruits of their labors in accordance with the law. Almost every Afri-
can-American public servant is one to two grades lower than they
would be if they were white. This is fundamentally and morally
wrong. [Applause.]

On behalf of the millions of American citizens in both the public
and private sector, I echo the plea of Moses: “Let God’s people go.”
[Applause.]

Both the President and the Congress need to send a message of
zero tolerance with regard to systemic discrimination in the work
force.

Again, I thank you for allowing me to come here. And as always,
I give honor to my Lord and Savior, Jesus Christ, for making this
possible. [Applause.]

Thank you.

[The prepared statement of Mr. Wallace follows:]
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Prepared BY: Hswad L Wallsce EEO Export and Authon of The (ritically Aeclaimed
Fedenal Plantation Ajfrmative Inaction Within Own Federal Gooornment

The Problem: Rampant and wide spread discrimination directed at

African Americans and other minorities throughout the Federal
Government.

The Mechanics of the problem:

s The Federal Government refuses to acknowledge the extent of the
problem and continues to use small incremental pockets of progress
as justification for inaction.

s The government continues to ignore existing evidence such as the
wide disparity in the termination rate between Blacks and Whites,
the extremely high concentration of Blacks in low to mid-level
jobs, virtually no Black representation in the senior level ranks,
and the blatant discrimination perpetrated against Black farmers
who are having there farms foreclosed on and there livelihood
stolen by racist employees in the Department of Agriculture.
Rather then take swift and immediate action the government
continues to convene worthless studies that conclude "it looks
like a duck, it walks like a duck and it quacks like a duck, but
we're not sure if its a duck"

e One of the biggest examples of governments malaise in safe
guarding the civil rights of its American citizens is Aberdeen
Proving Ground. In light of all the adverse media attention one
would think Aberdeen would be working to become a model
installation in terms of its EEO program. On the contrary, this
installation continues to employ a EEO officer who continously
violates regulations in an attempt to sabotage the due process
system when employees file complaints. Numerous letters to the
Garrisson Commander have fallen upon death ears. In spite of
documented evidence of malfeasance this EEO officer has not
received any form of reprimand, and was even promoted further
signaling that the way to please management when it comes to EEO,
is to violate the rights of minorities.

e The Equal Employment Opportunity Complaint Process is flawed
beyond repair. There is no incentive for managers to negotiate
settlements in good faith. Most EEO Officers, Counselors, and
other EEO personnel are a part of the problem. They are rewarded
for discouraging employees from filing and making the process so
difficult to understand that many complainants withdraw their
complaints out of frustration. Findings of discrimination are
virtually non-existent yet billions of dollars are being wasted on
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processing paper work that amounts to nothing more then a exercise

in futility.

The solution:

What government must do:

Immediately acknowledge that it has been the biggest violator of
its own civil rights laws.

Institute a government wide three strikes and you are out law for
repeat discriminators. The government has far to many managers who
have numerous EEO complaints filed against them. The current
process breeds defiance, arrogance and allows managers to make a
mockery of a system that was intended to safe guard an employees
civil rights.

Prohibit government agencies from policing themselves. This is an
inherent conflict of interest and adds unnecessary years to the
process. Agency EEO programs should be limited to special
emphasis, diversity awareness/management training and mediation of
disputes. Complaint processing should be done exclusively by the
EEOC.

Government needs to bench mark successful companies in the private
sector who truly believe in the value of a diverse work force, and
actively cultivate and utilize minority talent. In my research
companies like the chemical conglomerate Hoescht Celanese were
light years ahead of the government in their understanding that
white male dominated companies was not the model for success in a
ever changing global economy. Even Dennys has instituted programs
that the government would do well to imitate.

Totally reinvent the Equal Employment Opportunity Commission
(EEOC) and make it responsive and accountable to regulatory time
lines. Currently the EEOC is non-responsive. Some complaints have
been in the system for almost ten years. There is also too much
grand standing on complaints in the private sector that have media
attention, and not enough attention given to ensuring due process
for every employee regardless of the magnitude of the complaint.
Thought should seriously be given to replacing the EEOC with a
more effective and efficient oversight agency.
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e Institute a mandatory dispute resolution program at every
government agency. However; a person should still be allowed to
file a EEO complaint so that both actions would occur
simultanecusly. Because there is such a time lag between the
filing of a complaint and the actual investigation, dispute
resolution could occur during the administrative processing stage.

¢ Immediately begin negotiating a good faith settlement on the order of
Texaco to reimburse blacks and other minorities who can prove lost wage
and other benefits due to systemic employment discrimination. In 1992
the Department of Defense processed approximately 900 EEO complaints.
The cost to the taxpayer per complaint was $50,000.00. This equates to
total bill of $45,000,000 (forty five million dollars), and this is jus
one government agency. If the numbers for every agency were tabulated i
todays dollars, the taxpayer bill would probably exceed a half billion
dollars annually! A quarter of this bill could be used to pay
reparations to victims of systemic discrimination.

Summation:

My mother served the federal government faithfully for 34 years,
but because of her race and gender she was never able to rise above
the grade of GS-5. She sadly recalls how a white female secretary who
entered the agency after her, was put in a upward mobility position
and had risen to the grade of GS-15 when my mom retired.

On her meager earnings she raised 6 children and kept the
nucleus of the family together. She was a widow having lost her
husband in an ill-fated airplane crash while he was serving this
country as a member of the armed forces.

Her story echoes the voices of African Americans everywhere who
serve this country faithfully everyday. They work just as hard as
their white counterparts and on. average are paid less, disciplined
more often, hired last and fired first. Getting rid of affirmative
action is not our greatest fear. Allowing the current EEO system to
remain as is, will do far more damage to our economic well being then
the eradication of affirmative action ever could.
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Almost every African American public servant is one to two
grades lower then they would be if they were white. This is
fundamentally and morally wrong. On behalf of the millions of
american citizens in both the public and private sector I ask the
Congress of the United States of America, to implement the necessary

changes that will ensure Equal Employment Opportunity becomes a
reality and not just a slogan.



130

Mr. PappAS. Thank you very much, Mr. Wallace, for your com-
ments.

I have a couple of questions specifically to a couple of you folks,
and then one or two for all of you, and I'll try to be as brief as I
can.

Mr. Baca, I think you had said in your comments, both in your
written testimony and in your presentation, you said that Congress
needs to grant the EEOC sufficient funds to monitor the affirma-
tive employment plans. I think it was toward the end of your testi-
mony.

And I'm wondering, and I'm not trying to tie you to a specific dol-
lar amount, and I know Ms. Nelms said—and I think every tax-
payer agrees—no one advocates just throwing money at a situation,
and I'm not suggesting that’s what you're suggesting. I'm just won-
dering if you could give me a feel for to what degree you think,
whether it’s a percentage or if you can give any kind of a further—
if you could illustrate your suggestion any more than you have.

Mr. Baca. It's difficult to state, without looking at the affirma-
tive employment section within EEOC. My suggestion would be
that it should be in proportionate amount to the amount of com-
plaints that are occurring in terms of the lack of monitoring within
the affirmative employment plan.

What my understanding is, is that one person reviews, one or
two people review, all of the Federal affirmative employment plans
within the Federal Government, and a lot of those plans are not
submitted on a timely basis and they’re not actually reviewed in
any detail. And some of it is almost like works of fiction in and
works of fiction out, in the sense that they don’t have any reality
based on the particular agencies.

I would say that it doesn’t mean a lot of money. I think you're
talking about the equivalent of maybe three to five more staff, pro-
fessional staff persons, with appropriate support staff, is my best
guess at that. But, you know, it’s from a layman’s perspective from
the outside looking in. But I think that that would be some rule
of thumb within the professional level of staffing it at the GS-12
through the GS-14 level, or GS5-15 level, as a senior supervisor. It
would be something like that.

Mr. EAsSON. Vice Chairman Pappas, Blacks In Government has
done some extensive study on just that subject. We would welcome
the opportunity to resubmit that data to you as soon as possible.

Mr. Paprpas. That would be very helpful.

Mr. EASON. Would that be enough?

Mr. PappAs. Sure.

Mr. EASON. We certainly will do that.

Mr. Parpas. Thank you very much.

Mr. EAsoN. Thank you.

Mr. PappAS. Thank you, Mr. Eason.

Ms. Nelms, you had, I think, mentioned that more complaints
have been filed, I guess, in recent years than previously, and I'm
wondering if you could talk about when that may have started, and
to what degree, and why you think that may have been occurring.

Ms. NELms. Well, in particular, sexual harassment complaints
have increased, and this has started from 1991 or 1992 until the
present, and each year there’s an increasing number. I think the
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congressional hearings about sexual harassment in late 1991 and
the other—the Air Force and the Navy—incidents of sexual harass-
ment heightened awareness of sexual harassment and made people
understand that they had rights that they could exercise; that they
no longer had to just take things. And I think this prompted more
people to start filing complaints. I'm not necessarily saying there
was an increase in incidents of sexual harassment, but I think peo-
ple became more aware of their rights, and would decide to use the
system to file complaints. And I think I could trace those to early
nineties to the present time.

In terms of sex discrimination complaints, I'm kind of like Ms.
Norton, they've remained kind of stable. They're not going down,
but they're still at a very high level in terms of the sex discrimina-
tion complaints: I'm not getting the promotions that I want; I'm not
being put in a management job, et cetera.

Mr. EASON. Mr. Pappas, I'd also like to add some information to
that. I think we’d be remiss if we didn’t recognize the fact that this
massive attack on affirmative action over the last 3 to 4 years has
certainly been responsible for a lot of the increased amount of com-
plaints. Employees that come to us come basically with the initial
position that there is nobody there; there’s no longer any element
within the Government system that will listen to them and will act
effectively on their behalf. They feel the Government is less respon-
sive than they were years ago, when the EEOC and agencies
seemed to have affirmative action as a tool for, I think President
Nelms put it, some maintenance, pre-action, to avert the com-
plaints that are being brought in, some positive action taken on
their behalf. And I think they now feel that it’s a hopeless cause,
and that’s why you’re getting a lot of complaints.

Mr. BAcA. It’s interesting as it relates to Hispanics, Congress-
man Pappas, because as it relates to Hispanics in the last 3 years,
national origin complaints, according to the Equal Employment Op-
portunity Commission, have increased by 72 percent, and what we
see as far as Hispanics are concerned is the same sense of frustra-
tion that President Eason said in relationship to blacks. But, at the
same time, were also seeing that Hispanics are getting so frus-
trated that they’re actually filing complaints. Historically, His-
panics in the Federal work force from 1972 to around 1990, youll
see that their percentages of complaints are relatively low. But
even within the Hispanic work force, there’s been a substantial in-
crease, and as we all know, those are expensive, as was pointed out
earlier by the author of “Federal Plantation.”

Ms. NELMS. I would just like to add one comment to that also.
As an attorney who has worked in the civil rights area, I would
like to say that I think in the last 10 to 12 years we have experi-
enced a returning to an era when it’s OK to be a bigot, when it's
OK to be discriminatory. [Applause.]

I have seen this in many places, and I think that that environ-
ment in which it’s permissible for people to be bigoted and preju-
diced has influenced what has happened in terms of managers in
the Federal Government. I don’t think our managers have received
the kind of training that they need to give them the skills to man-
age people, so that they don’t let their personal biases and preju-
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dices get in the way of doing what they’re supposed to do as man-
agers. [Applause.]

I think until we get out of that era, we're going to see discrimina-
tion complaints.

Mr. WALLACE. The Government, Mr. Vice Chairman, if I could,
also needs to be prepared for a continued onslaught of these com-
plaints, for two factors: the continued downsizing, and also the re-
quest by many agencies to now use alternative personnel systems.
There are alternative personnel systems that are coming on the
scene that most employees are absolutely horrified by. Some of
these I have heard, and I have seen some of them in test cases,
divide the work force into three categories. Those categories are ex-
tremely ominous.

One category is overcompensated; the other is compensated, and
the last category is undercompensated, which will basically give
these same managers who we’re here complaining about today the
authority to make the decision on who's overcompensated and
who's undercompensated. And if you fall into that first category of
being overcompensated, some of these personnel systems will not
allow you to get COLA’s, cost-of-living increases, wage grade in-
creases, or any awards until you perform up to standard. So the
Government needs to understand that reform is absolutely nec-
essary in the EEO process because of what's coming down the pike.

Mr. PapPas. Mr. Wallace, could you just elaborate on something
that you said? I think I understand what you mean, but just so
there’s no question in my mind. You mentioned that downsizing
could prompt an additional—or be another reason why there might
be some additional complaints filed. I think that’s what you were
suggesting. Could you state if that is what you meant and elabo-
rate on that?

Mr. WALLACE. Well, downsizing is one of the reasons. It’s also
many of the reasons that—it’s like a dual sword. Downsizing
causes a lot of complaints to be filed, but mainly because many su-
pervisors will use downsizing as a cloaking device to discriminate.
When complainants come in or when employees have RIF actions
done against them, if you look at the civil personnel rules, they are
intricate in trying to understand how a person goes through this
RIF process that they basically have carte blanche in their ability
to RIF who they want to RIF. [Applause.]

And so, therefore, downsizing causes these supervisors to be able
to play more and more games with people’s lives. Discrimination,
even as a lot of people have said here today, yes, there is an in-
crease in the amount of overt bigotry, but I want to also say to the
people here that discrimination has become very sophisticated. I
mean, it is a now-you-see-it, now-you-don’t type of proposition. And
so downsizing certainly plays a major role in that, and the RIF
process has been a disaster for many of the employees in the Fed-
eral Government.

Mr. PapPPAs. [ just have one more question really. This is for—
hopefully, all of you will be able to respond. Maybe you don’t want
to or couldn’t. I hope that you feel free to, though.

But are there some agencies or are there some departments, are
there some divisions within a department within the Government,
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that you think that—or you have heard from your peers—that are
more problematic than others?

Mr. WALLACE. Well, I'd like to certainly take an opportunity to
bite that piece of meat, Mr. Vice Chairman. [Laughter and ap-
plause.]

You know, I mean, every agency I looked at was bad, but you're
right, there were some that were worse than others, though. The
Department of the Interior sticks out in my mind; NIH. [Applause.]

But I also want to say, within the Department of Defense, and
at Aberdeen Proving Ground, it is an absolute, unbelievable situa-
tion, and it is a tragedy that when the eyes of the Nation were fi-
nally on Aberdeen, they were on there for sexual harassment,
which we certainly don’t condone, but discrimination against blacks
and other minorities were far more prevalent a problem than the
sexual harassment situation. And you've got many employees that
have come down here today, Mr. Chairman, from Aberdeen Proving
Ground who have decided that they’re no longer going to stand for
this, and they’re going to avail themselves of every process nec-
essary to change the situation.

So there are many agencies—the FBI. There are a lot—Internal
Revenue. I mean, you could line them all up, and in order to pick
the primary one would be very difficult, but there are some worse
than others.

Ms. NELMS. I'd like to take a different cut at it. 1 think there’s
a difference between what happens at headquarters in Washington,
DC, and around Washington, DC, and what happens in those far-
out installations where people work all over the country. There, I
think people are at the mercy of whoever is the chief, the com-
manding officer, the whoever, and reports of discrimination that we
get from all agencies, from people who are out in the field, are far
worse than those here at headquarters. It’s bad enough at head-
quarters, but I think the things that are perpetrated, the subtleties
used by—well, it’s got to go through headquarters, and if head-
quarters doesn’t do it, we can’t do it here, and we’re stymied by
headquarters—all of those things are used as kinds of excuses, and
the persons are just impotent, unable to do anything about it. And
those are the areas that have real great problems.

Mr. Tsal I'd like to add to our original statement. In attachment
B, we have an agency list showing that the Department of Agri-
culture and the Department of the Interior have the worst record
in employing Asian- and Pacific-Americans.

Of course, if you think about the military, discrimination in the
military is one of the worst cases—not just a glass ceiling; there
we have steel ceiling problems. It’s not part of the civil service, I
know, but I hope some of the congressional members can address
that, too.

Mr. EAsON. Yes, thank you. Mr. Pappas, our research has shown
that it’s somewhat similar to what President Nelms has said. In
agencies that have affiliates in rural areas during the sixties, sev-
enties, and the eighties. The agencies such as HHS, with a large
metropolitan area or inner-city area contingencies, when they were
developing—proceeding with progress in the field of affirmative ac-
tion and equal employment. They sort of bit the bullet early on and
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made those changes within the structure of the organization to re-
flect a more multicultural work force.

But you have agencies such as the agency I work for, the Corps
of Engineers, that has a double category here. You have the mili-
tary side that is progressive in terms of promotions, recruitment,
and advancement. They work side by side with a civilian element,
such as myself; whereas, we have a large rural contingency—Mis-
soula, MT; Spokane, WA, and small areas where you have families,
and where African-Americans are literally nonexistent; they have
been slow to integrate and to bring in African-Americans and mi-
nority workers because the local population did not reflect that.

So that now in 1997, when you have a three-star general who is
an African-American, and a lot of district engineers throughout the
country who are African-American and minorities, then that cre-
ates sort of a problem, because therein lies what we are here about
today.

They’re having to make that change in 1997. The Bureau of Land
Management—we've had tremendous response of complaints in the
last several years coming from the Bureau of Land Management.
All of those rural-oriented kinds of Federal agencies that never had
to make that change or never had at this point to make that
change are now having to do that. And if you look at the stats in-
volving those agencies, they look terrible. You'll see an entire de-
partment, an entire section, and an entire branch without one Afri-
can-American, and all African-Americans existing there exist at the
irery ?ottom of the organization. There is where a lot of the prob-
ems lie.

The other side of all of this is that all of these agencies have sys-
temic problems dealing with whether African-Americans can actu-
ally tow the rope or not, and we still haven’t gotten to that.

Mr. Pappas. I'm going to interrupt you, and I appreciate every-
thing that you've said, but I'm just asking you, are there specific
departments that you feel that you could share? I understand
you're suggesting the outlying, and I appreciate that; Ms. Nelms
said the same thing. But are there specific departments or divi-
sions or agencies that you feel that you would like to share with
us that there may be more problems within them than others?

Mr. EAsoN. Well, it would be unfair to just single out BLM. I
mentioned BLM, Ag. You know about Ag because it’s hitting the
papers every day. Interior. But let’s just not—I mean, I don’t think
this committee needs to think that other agencies do not have the
same problems.

Mr. PAPPAS. I'm not suggesting that. [Applause.]

Mr. BAcA. With respect to Hispanics, I'd like to remind the com-
mittee—I suspect you're all aware of this—the fact is that His-
panics are the only group that are underrepresented in the entire
Federal Government, based on race, sex, national origin, or reli-
gion. It’s the only group that the latest study by the Merit Systems
Protection Board has noted that underrrepresentation.

Listen to these statistics, if you want to use statistics: 20 percent
of all major league baseball players in the United States are His-
panic or Latino. The population of Hispanics, by the most conserv-
ative estimates, are about 10.6 percent or even maybe roughly
rounded up to 11 percent, if they were accurately counted. The
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most liberal interpretation of the Federal work force of Hispanics
in this country is by the EEOC and MSPB is at 6.1 percent.

In other words, we have a better chance of becoming professional
baseball players than we do of working for the Federal Govern-
ment. It’s an amazing thing when you think in terms of the His-
panics. We're not at the glass ceiling; we’re not at the steel ceiling;
we're not even at the ground floor, as far as employment in the
Federal Government is concerned.

And if you want to look at specific agencies, you look at the De-
partment of the Interior; you look at the Department of Agri-
culture; look at the Department of Transportation; Health and
Human Services, and the Pentagon, and you look at those dispari-
ties and those statistics not at the GS-1, not at the GS-9 through
the GS-15 levels, or at the SES categories. Clear across the board
from GS-1 through the SES, that’s where we’re at; we're totally
underemployed in the Federal Government throughout the entire
Federal Government. I target those five agencies, and the reason
that I do is with the idea that theyre the largest Federal agencies
in the Federal Government.

Mr. PappPaS. Thank you, Mr. Chairman.

Mr. Mica. Thank you, Mr. Pappas.

I recognize Mr. Cummings.

Mr. CUMMINGS. Thank you very much, Mr. Chairman.

I have a few questions, but I want to just say something that’s
very important. Back on August 31—July 31, rather—we had a
hearing with regard to some Federal employees who had been
placed in the wrong retirement system—the wrong retirement sys-
tem. And working with the chairman, to his credit, we gave a dead-
line that we wanted the matter resolved within about, I guess, 45
days. Yesterday we had a resolution. [Applause.]

And let me—just hear me out. And the reason why I pressed was
not because the witnesses—it has nothing to do with the fact that
the witnesses were all white males, but it was because they were
human beings, and they sat there and they were in pain, and one
of them was almost in tears. And working with the chairman, we
were able to get that ball rolling, push, and to get some resolution,
because my concern was that Government was working too slowly.
It did not make any difference to me whether they were white or
black or any other color; they were in pain.

Today we have people who are in pain. And so with the same ex-
pediency, 'm hoping that we’ll be able to resolve some of the prob-
lems that we are addressing here today.

Out of curiosity, I'm just curious—and without applause,
please—how many people in our audience, because we need to put
faces on policy, how many people here feel that you have been dis-
criminated against in the Federal Government. [Show of hands.]

OK, thank you.

How many—Ilisten up—how many of you feel—I mean, if you had
to swear—you all can’t testify because we had to have limited wit-
nesses—if you had to swear and be sworn in to say that you knew
absolutely, without a doubt, 10 people that you know have been
discriminated against that work with you, how many of you would
swear to that, that that were the case? [Show of hands.]

All right, thank you.
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And I just want us to understand what we’re dealing with, we
up here, to understand what we’re dealing with.

Last, but not least, let me try to put all of this in context. One
of the things that I've often said is that motion, commotion, and
emotion with no results means nothing to me. It means nothing.
[Applause.]

And so what we’re going to try to do is come up with some solu-
tions.

Congressman Wynn said something in my absence, and I apolo-
gize for having to leave. We had a breast cancer unit that’s opening
up trying to protect women’s health down at the Convention Cen-
ter, and I had to leave, but I'm glad that he asked and expressed
his concern.

He said something about an Interior Department witness who
was supposed to come—am I right? But because of intimidation, or
what have you, was unable to come. Mr. Chairman, I ask you to
work with me to try to address that problem.

I think it is criminal that a congressional committee can ask peo-
ple to come, so that we can do our job, but that there’s someone
who is intimidated from coming. That goes against everything that
we stand for—everything that we stand for. [Applause.]

And as one who practiced criminal law for 20 years, I am ap-
palled, and I want us to look into that, Congressman Wynn, to fig-
ure out what that’s all about, because if we are obstructing people,
if there’s obstruction from people coming here to give the Congress
of the United States of America, the greatest government in the
world, testimony to change things, then I've got a major, major
problem with that.

Let me just ask a few other questions, and then I'm going to be
finished, because I think Mr. Pappas has really hit on some very
key issues.

Mr. Eason, let me ask you this: What is the general perception
of Blacks In Government with regard to the Federal Government
as a fair employer?

Mr. EAsON. Congressman Cummings, as I stated earlier, Blacks
In Government has 22 years of experience in this area. That is why
Blacks In Government was founded, in order to look into exactly
just the question that you frame.

There was a point in the eighties when Blacks In Government
really thought we were going to go out of business. Progress was
being made. The Equal Employment Opportunity Act of 1972 was
working for us, and we had a very good feeling about what was
happening, did happen, generally in Government.

I think I'm safe in saying that several years ago, when this mas-
sive attack on affirmative action was launched, I think the harm
that was done by that, and then several years earlier, during the
previous administration’s—a little earlier, a few years earlier, it
started this whole anti-affirmative action, anti-progress of minori-
ties in Government. I think that’s hit the wrong tone.

Somebody said here today that what is happening—proposition
209, the Hopwood decision—all of those cases generally ruled
against progress that’s being made in this country by minorities, I
think they really set the tone for people who felt that bigotry and
racism were permissible. But it also did the very same thing for
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those who were sitting on the fence, who were neutral. And I think
what it has done over a short period of time, it has created an ele-
ment that has really done more harm than good to the Federal
workplace. The element is not good. The feeling is not good in the
Federal Government today in terms of racism.

Mr. MicA. Mr. Baca.

Mr. Baca. I don’t think that we could call an employer fair if it
doesn’t even try to recruit, much less retain, Hispanics, and be-
cause of the fact that they’re so statistically underemployed in the
Federal Government or unemployed in the Federal Government,
it’s an amazing thing to me to see that in the Federal Government
a lot of times employers will not hire, the managers or supervisors
will not hire, a person because he or she may have an accent. And,
yet, the fact is that the private sector has found that bilingual edu-
cation and being bilingual in a global village in terms of an eco-
nomic society which we face today is an asset, as opposed to a li-
ability, and they emphasize the accent rather than the bilingual-
ism. And it’s an amazing thing to see and to state that our Federal
?ovemment is not being fair, Congressman Cummings. It could be
air.

There are pockets in the Federal Government, like Hispanics or
blacks or women, that are not homogeneous, and there are spots
of positive forces within the Federal Government, just like there
are in a lot of other employers. But it’s not as fair as it could be,
and the standard that’s set by Congress is that it should be fair
in relationship to the laws that have been passed. And that’s an
ideal standard. We have a long way to go.

Mr. CUMMINGS. I've got you. Let me say this: Mr. Baca, you said
something that I just want to—I want you to just—I just want to
add something to it. You said—you were talking about the various
suits, and whatever; I think it was you—and you said something
to the effect that Government can pay now or the Government can
pay later. And I just want you to just think about something that
I said a little bit earlier. When Government pays later, there are
a lot of missed opportunities that shall never come again during
our lifetimes, and that’s part of the problem with paying later.

As a father of a 3-year-old and a 15-year-old, we only have our
children, for example, for a limited amount of time. For example,
if I'm not treated fair during my working years, my daughter may
not be able to go to Spellman; my children may not be able to have
the violin lessons that they want to have. My quality of life may
not—and that’s what I'm concerned about.

I want us to think more from that direction. That “pay me later”
doesn’t help those missed opportunities that make people suffer for
the rest of their lives. [Applause.]

And I'm not—and the only reason I say that is because it’s just
so important. And I think when we look at our children, they are
a visible example, because we only have them for a short period of
time. And to deprive not only ourselves, for us to be deprived, but
for our families to be deprived of opportunities, again, will go with
them and have negative results until the day they die.

And so that’s why discrimination—I just wanted to add that on,
because I don’t want us to just think that somebody gives you some
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money and makes up for something; you've lost those opportunities.
Those opportunities are gone forever. [Applause.]

Mr. Wallace, you said something that really kind of struck a note
with me, and you were talking about EEOC and how it worked for
white women. I think we need to have the benefit of your com-
ments just a little bit more, and then we’re going to have to take
a break because we have a vote. But could you comment on that
a little bit further?

You said it works. I think that’s what you said. Correct me if I'm
wrong.

Mr. WALLACE. Absolutely. A lot of the EEO policies work almost
like the flavor of the month for an ice cream parlor. In the EEO
process you have seven bases. I know right now that sexual harass-
ment is one of the bases that gets a lot of attention. There seems
to be a lot of media following in terms of the adjudication of the
EEO process.

I know where I work, once sexual harassment became the “issue
of the month,” there was emphasis given to it by senior managers,
and rightly so—but certainly not at the expense of the other as-
pects of the EEO process: race, handicapped, and so forth, and so
on.

And what I'm saying is that when you look across America, most
of the time what is happening, particularly within the Federal Gov-
ernment, is whatever’s hot is what gets the attention. And we need
to have a system that works for zero tolerance of discrimination,
whether there’s cameras there or not. And that’s the standard that
wle neet]i to strive to obtain, and we have not gotten there yet. [Ap-
plause.

Mr. CUMMINGS. Thank you very much.

Mr. Mica. Mr. Wynn. I think we have time for several more
questions.

Mr. WynN. Thank you, Mr. Chairman. Actually, I don’t have a
question, but I'd like some information, and I know we do have to
run.

By the way, I think the panel did a wonderful job. I want to
thank you for that. [Applause.]

Several of you have mentioned the lack of accountability with re-
spect to managers, managers engaging in retaliation, managers
continuing to be promoted after being repeat offenders. I would like
to take the liberty, if the chairman would allow it, of asking you
to submit to us recommendations on specifically how we can hold
managers more accountable within the context of a piece of legisla-
tion. I know Mr. Martinez has some mechanisms, but I think we
specifically have to go to the question of manager accountability,
and I think those recommendations would be helpful to all of us
as we try to frame a piece of legislation. And that would be my only
question or request.

Mr. Mica. Thank you. And I will ask the panelists and others
who so desire, our previons panel, to also review the proposed legis-
lative solution that Mr. Martinez has proposed and any other rec-
ommendations you have, and if you would, get them to us as soon
as possible. Direct them to me as chairman. We'll try to see that
whatever legislative solution is drafted does incorporate those con-
cerns and those suggestions, because, again, you can talk about the
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problem, but unless you act and have some viable solutions, noth-
ing is going to get done.

Unfortunately, there is not just one vote; there are two votes. |
must recess the hearing.

I will excuse the panel. I want to thank each of you for partici-
pating. And those of you heard me say earlier that Mr. Cummings
had asked for this hearing, and I had agreed to set this as one of
our subcommittee priorities—I also asked Mr. Cummings to select
the panel. Sometimes in previous Congresses the panel are—they
agree to a hearing, and then the panels were fixed by the majority,
and that wasn’t the case. Each of you were selected by Mr.
Cummings. So we've tried to be fair and open in the process, and
we appreciate your participation in this in a constructive manner.

There being no further business before this panel, again, I thank
you, and you're excused.

We will recess until 5 minutes after the final vote, and then we’ll
have our final panel. Thank you.

[Recess.]

Mr. Mica. I'd like to call the subcommittee back to order. I ap-
preciate greatly the patience of the third panelists, and we should
have someone from the other side of the aisle joining us in just a
minute, but they’ve given us permission to proceed.

So I'd like to welcome panel 3. Panel 3 consists of Lawrence
Lucas with the Coalition of Federal Employees at the Department
of Agriculture; Romella Arnold, who's with the National Associa-
tion of Black Federal Employees; LaVerne Cox with the Library of
Congress class action plaintiffs; Sam Wright, an employee of the
Federal Aviation Administration.

We appreciate each of you coming to testify before our sub-
committee. As I explained to our previous panel, we ask you to
limit your oral presentation to 5 minutes. You can submit lengthier
statements for the record.

And this is an investigation and oversight subcommittee of Con-
gress. So I must swear you in. If you’d stand, please, and raise your
right hands.

[Witnesses sworn.]

Thank you. We appreciate, again, your being with us, and your
willingness to testify on this important matter.

I would like to recognize first Mr. Lawrence Lucas with the Coa-
lition of Federal Employees at the Department of Agriculture.
You're recognized, sir.

STATEMENTS OF LAWRENCE E. LUCAS, COALITION OF FED-
ERAL EMPLOYEES AT THE DEPARTMENT OF AGRICULTURE;
ROMELLA ARNOLD, NATIONAL ASSOCIATION FOR THE AD-
VANCEMENT OF BLACK FEDERAL EMPLOYEES; LAVERNE
COX, LIBRARY OF CONGRESS CLASS ACTION PLAINTIFFS;
AND SAM WRIGHT, FEDERAL AVIATION ADMINISTRATION
EMPLOYEE

Mr. Lucas. Mr. Chair, I hope that my request to have my testi-
mony, as well as my verbal comments, become a matter of record
is not included in my time.

I appreciate the courage that this committee has taken to deal
with the issue of discrimination, especially the work of the Honor-
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able Mr. Wynn as well as the Honorable Elijah Cummings for mak-
ing this event an event that I think should have been long called.

What we have is we have an issue that is center stage to many
of us who represent people of color, as well as the disabled, which
is the organization that I represent. But we can’t move further
without the President actually having a dialog on race. However,
the President’s initiative cannot expand until the President con-
fronts discrimination in his own backyard, and that’s the Federal
Government.

We cannot have a dialog about what is happening throughout the
country without first handling the situation that exists in the Fed-
eral bureaucracy, especially when those decisions are having an im-
pact on the lives and destiny of employees, as well as the destiny
and lives of people we serve.

I would like to say we have a problem in this country, both on
the plantation that’s located on the other side of Independence Ave-
nue and the plantation that exists here, of which I'm speaking
today, because we know the kind of bills that are being passed by
the Congress that bring about the demise of employees, that bring
about the demise of small and disadvantaged farmers, and I'm
talking about the Department of Agriculture.

My name is Lawrence E. Lucas. I represent the USDA Coalition
of Minority Employees, an organization that is multiracial and
multicultural, concerned about the discrimination, both systemic
and institutionalized cultural discrimination at the U.S. Depart-
ment of Agriculture.

Most people here will say that the worst agency is the agency
they represent. I'm here to say that the worst agency is the agency
within the Department of Defense, and I'm glad to say I have Mr.
Ira Patterson, who’s president of the USDA—I'm sorry, of the U.S.
Army Coalition of Minority Employees, who are with me today,
who will attest to that.

But, most important, I think we have the U.S. Department of Ag-
riculture report after report, testimony after testimony, and if I put
that testimony in front of me, Mr. Chair and committee people,
that you would not be able to see my face.

What I'm saying to you today is decade after decade, Secretary
after Secretary, administration after administration, Congress after
Congress, has observed benignly and taken part in the wholesale
discrimination that has led to the destruction of many Federal em-
ployees’ lives. Administration after administration has allowed our
customers, the American people, to be underserved and has con-
tributed to the demise of, i.e., women farmers, farmers of color,
small and disadvantaged farmers, and, most egregiously, the black
farmers of this Nation.

John Boyd, president of the National Black Farmers Association,
who was supposed to have accompanied me here today, will attest
to that. The current Secretary of Agriculture, Dan Glickman, ad-
mits that USDA is the last plantation. The fact has been confirmed
over the years, report after report, as well as inside the Depart-
ment and outside.

What I'm concerned about today, as I heard the testimony, I
heard that there’s a bill before Congress. I have not seen it. And
I'm not saying the bill is good or bad, but, however, this Congress
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passes bills, and you have a bill that’s coming to you, and this or-
ganization is saying that we’re sick and tired of being sick and
tired. I'm here because there are people who have given their lives
to make sure that I can sit here and say what I'm saying, and I'm
talking about Medgar Evers; I'm talking about Martin Luther
King; Emmit Till; I'm talking about Fannie Lou Hamer, who said,
“I'm sick and tired of being sick and tired,” and go back to Fannie
Lou Hamer.

What I'm saying to you, we have hearings and we have legisla-
tion, and some of that legislation, such as what you will see very
soon, that has the audacity to want to grandfather 7,300 employees
who are employees of the Department of Agriculture, but yet, and
still, they’re being paid. You're going to grandfather these people
who have a history of racism and sexism into this system. And I
say to you that it’s unfair; that black farmers and the unions that
I talk to will challenge you to bring forth such a legislation that
will state that these people that you want to grandfather, these
county committee people, who are guilty of discrimination and
sexism, bring through a system and say that they don’t have to
compete like other Government employees—I think that’s appall-
ing.

But yet, and still, you pass bills that make decisions on our lives.
I'm here to say that I'm not here to go along, to get along. I'm here
to bring forth to you the issue and concern.

And I don’t have three recommendations. I have before you one
of the most comprehensive reports that’s ever been written on a
Federal agency. It’'s called the CRAT’s report—92 recommenda-
tions. If you want to solve the problems that are going on in the
Federal Government, take this report and apply it to every Federal
agency within the Federal bureaucracy, and you’ll see change im-
mediately.

One of the biggest problems that we’ve had, we have a Depart-
ment of Agriculture; they call it zero tolerance. Zero tolerance that
the Secretary has is nothing but a paper tiger. Individuals who are
found guilty of discrimination, both political as well as Government
bureaucrats, nothing is done about it. The same individuals who
are political appointees and Government bureaucrats, who go along
to get along at the expense of our black farmers, our small and dis-
advantaged farmers, and employees of this country, is a disaster.
It is a national disgrace.

And we here sit here and nod our heads and go along to get
along. I'm not here to go along to get along. I'm sick and tired of
being sick and tired of the racism and sexism that comes from this
end of Pennsylvania Avenue, Independence Avenue, and I'm also
sick and tired of what goes on in the Department of Agriculture;
why people view and sit aside.

Now why do I say this about the Department of Agriculture? Let
me give some stats. Ninety-one percent of all people GS-15 and
above are white. Seventy-nine percent of those individuals are
white male. Now you tell me, who benefits from affirmative action?
Who benefits from affirmative action in this country? And you will
check out any agency and you’ll find almost the same statistics.

Now let me say this: We have one of the biggest problems.
There’s no way in the world that all this discrimination and racism
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against disabled, people of color, is going along, because without
the support of our law enforcement arm of the Federal Govern-
ment—and I'm talking about this Congress; I'm talking about this
Congress—and I also speak about the Office of General Counsels
and OIG’s throughout the Federal Government, that perpetuates
the racism and supports these people who are found guilty of dis-
crimination throughout the Federal Government, not just in the
Department of Agriculture.

Let me give you a statistic about the Office of General Counsel,
for example. The Office of General Counsel in USDA has few mi-
norities in its ranks: 238 attorneys at the agency and only 2.9 are
black. Only 1.3 are Hispanic; 2.1 are Asian-Pacific, and 94 percent
of the attorneys in OGC are white.

If you look at the managerial ranks of OGC, it’s even worse.
Ninety-seven of the managerial positions are held by whites.

Now you tell me, how can a department that has an Office of
Civil Rights have absolutely no African-Americans, and they sit
and make decisions on the lives of many people throughout this
Government. [Applause.]

They make the final decisions. The Office of OGC is not supposed
to set policy in any agency. You all have created this dinosaur at
the other end of Pennsylvania Avenue, and you are responsible for
it. You are responsible for the racism and the sexism that exists
in these Federal bureaucracies.

And I thank you, Mr. Chair. Out of respect for you and the mem-

bers who have come here today, allowed us to speak, I'm not talk-
ing about you, because I see change. I had Mr. Wallace to say to
me before walking in this room, “Lawrence, I see a change happen-
ing.”
The only thing I want to say is, before I close—and I'm going to
do some skipping around—let me close by saying that in 1960 the
South, a civil rights battleground, the civil rights movement by Dr.
Martin Luther King and others were models for positions of social
change. I believe that today the model of social change must be the
Federal Government itself, and the employees and customers—and
I'm talking about those black farmers and others and small and
disadvantaged farmers and women. The U.S. Department of Agri-
culture, at the forefront of this effort—and I'm talking about dis-
crimination—just as the South in 1960, today the U.S. Department
of Agriculture epitomizes a culture of racism and sexism and main-
tains a good-old-boys network at any and all costs. The South was
resistant to 1960; today, in 1997, USDA’s still resistant to change,
trying to maintain a status quo and keeping in place a culture that
began over 130 years ago.

In closing, I thank you for letting me proceed, but, look, like seg-
regation in the South, the days of blatant and unchecked racism
and sexism in the Department of Agriculture are numbered, and I
have faith in what you're trying to do here today, and I thank you
again, chairman and assistants. And what I'm saying to you today,
we certainly intend to do—and I know that the farmers will con-
tinue to do what they have to do. USDA continues to resist change,
even in the face of orders of the Secretary himself. The South re-
sisted it well. But together, today, USDA and throughout the Fed-
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eral Government, we are determined to make the Federal Govern-
ment accurately reflect the diversity that is in America.

Thank you very much for giving me this time to speak with you
today. [Applause.]

[The prepared statement of Mr. Lucas follows:]
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Lawrence C. Lucas, President, USDA Coalition of Minority Employees.
Testimony before the U.S. House of Representatives
Committee on Government Reform and Oversight
Subcommittee on Civil Service
September 10, 1997

To the Chairman, the Honorable Jon Mica, to the Ranking Member, the Honorable Elijah
Cummins, to other Members of the Committee, thank you for giving me the opportunity to
appear before you today. I appreciate this Committee’s willingness to address an issue that
remains at the front and center of our nation’s troubles and | want to especially thank the
Honorable Albert Wynn of Maryland for your leadership in this effort.

Several weeks ago, the President signaled that it’s time for America to have a dialogue on race.
However, the President’s initiative on race cannot expand until the President confronts
discrimination in his own backyard. We cannot have a dialogue about what is happening
throughout the country without first handling the situation existing in Federal agencies which
choose to ignore the laws and impact of their decisions. We must look at those agencies that
have historically ignored the civil rights laws and their own civil rights policies - and I’m pleased
that - for the first time to my knowledge - this Committee is making an historic effort to take on
this critical task.

I am here before you today because Medgar Evers, Martin Luther King, Emmit Till, Fannie Lou
Hamer, Sojourner Truth, other civil rights workers, for the inclusion of minorities in the ideas set
forth in our Constitution. Even though there have been tremendous changes since the 1960's,
people are still receiving unequal treatment. At USDA, the unequal treatment is as clear as the
numbers. 91% of the employees at the G.S. 15 and above level - the top management at USDA -
are white. African-Americans, Hispanics, Asians, American Indians - all others make up only
9%. 80% of USDA’s best paid employees are males. It is normal at USDA to find white male
employees with only high school diplomas supervising Blacks and other people of color who
have masters and doctorate degrees. This is especially acute at the Farm Services Agency and
the Food Safety and Inspection Service. USDA is an agency plagued by “institutionalized
discrimination.”

Decade after decade, Secretary after Secretary, Administration after Administration, Congress
after Congress, Republicans and Democrats alike have observed and have benignly taken part in
the wholesale discrimination that has led to the destruction of many Federal employees lives.
Administration after Administration has allowed our customers (the American people) to be
under served and it has contributed to the demise of Black farmers, women, and smatl
disadvantaged farmers in U.S. Agriculture. Mr. John Boyd, President, National Black Farmers
Association, who has accompanied me here today, can attest to this fact. The current Secretary
of Agriculture, Dan Glickman, admits that USDA is the “last plantation,” a fact that has been
confirmed over the years in report after report, from both inside and outside of Agriculture.

At USDA, the Coalition of Minority Employees - a multi-cultural, multi-racial organization, has
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been working diligently to force the Department to deal seriously with these issues. It has been
an uphill struggle - but we have nevertheless continued to march up the hill. In June 1994, the
USDA Coalition of Minority Employees was formed with the assistance of the NAACP. The
NAACP, which was then led by the Reverend Benjamin Chavis, declared an “assault” on
discrimination with the Federal Government; and long suffering minority employees at USDA
were especially ready to meet the challenge.

They formed an effective, motivated, determined cadre of leaders who have persisted and let it be
known that they are not going away. Coalition leaders also reached out to partner with other
employee organizations, such as the Asian Pacific American Network in Agriculture (APANA),
the Hispanic Alliance (HACE), the Black and Minority Employee Organization (BMEO), labor
unions, the Forum on Blacks in Agriculture, and even white males, white females, and Jewish
employees who have been excluded by virtue of being outside of the “good old boy-girl
network”.

The newly formed Coalition identified several key issues impacting minorities at USDA,
including: the glass ceiling keeping Blacks and others out of top positions; disparate treatment
with respect to training opportunities; lack of promotions which keep minorities in the same
grade for years; preselections; disparities in awards; an ineffective EEO complaint process and
the prevalence of acts of retaliation and reprisal against employees who do complain; and the
lack of disciplinary actions against managers who discriminate, many of whom actually received
promotions. All of these issues were developed from the personal experiences of USDA
employees.

The Coalition was born out of years of frustration and anger at the failure of several
Administrations to seriously address discrimination at USDA. It was also born out of frustration
because the very agencies that are supposed to protect employees rights are often being used
against them. Mr. Chairman, our own law enforcement mechanisms, the Office of General
Counsel and the Office of Inspector General, even our own Justice Department, have not met
their responsibility -- they have not cracked down on the agencies in the federal government and
its employees who knowingly break, if not ignore, civil rights laws and policies. In fact, as the
U.S. Department of Agriculture’s Civil Rights Action Team (CRAT) reported, they have often
done more to work against those who have been discriminated against.

Mr. Chairman [ have to add that the conduct of law enforcement at USDA is only a part of the
problem. In our country, we have a law enforcement system that would spend $8- $9 million
dollars (or some say even twice as much) to investigate a former Secretary of Agriculture for
allegations of misconduct amounting 1o a questionable figure of $35,000. At the same time,
USDA has failed to investigate or resolve close to 800 complaints of discrimination filed by
minority farmers in cases where they have lost land valued at millions of dollars. We will
provide $8 -9 million to pay for a special prosecutor to investigate former Secretary Mike Espy
for such a minor figure, while over 100,000 employee complaints have been languishing at the
Equal Employment Opportunity Commission for years because they lack the resources to do
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their job. There are over 1500 employee complaints pending at the Department of Agriculture.
Where is the Justice in this? Where is the commitment to ending discrimination - right here in
the President’s back yard? Clearly, attention has been diverted to less important issues.

With the release of the CRAT report last February, I can honestly say that no agency of the
Federal government has identified, uncovered, or clearly documented so much blatant
discrimination against its own employees and its customers ( i.e. Black farmers, women farmers,
small and disadvantaged farmers) better than the U.S. Department of Agriculture. The CRAT
reported what those of us who have labored at USDA have always known - the Department of
Agriculture is hampered by an “entrenched bureaucracy”, and it is polluted by a racist and sexist
culture that is resistant to change. It is a culture where management officials - some of them
political appointees, but most of them career civil bureaucrats, believe *“‘we were here when you
got here, and we will be here when you are gone. We are above it all!”

The General Accounting Office stated in 1995 that USDA has “no formal mechanism” to hold
agency heads accountable for affirmative employment programs. Without any mechanisms to
hold agency heads accountable - there is no accountability. The lack of accountability is perhaps
the most critical issue that USDA and every Federal agency must address if civil rights is to be a
reality. The CRAT report noted that even though the Assistant Secretary for Administration is
supposedly responsible for civil rights at the Department, he also had no authority to hold agency
heads accountable for civil rights. These reports make it clear that enforcement of civil rights
laws and regulations is non-existent.

The Civil Rights Action Team described a Department with a “general lack of civil rights
leadership,” and signaled out two agencies, the Office of General Counsel and the Forest Service,
who have been particularly hostile to civil rights. It reported on a bureaucracy - the Farm
Services Agency - that would even try to grandfather 7300 county committee people, knowing
that many are racist and sexist, and lack the diversity needed to serve all of USDA’s customers.
This is a National Disgrace -- bureaucratic racism and sexism at its best and it is going on under
the watchful eyes of our nation’s leaders who appear to condone the inaction.

1 want to make several points to clarify the problem being created by the Office of the General
Counsel. First, USDA’s OGC has very few minority attorneys in its ranks. Of 238 attorneys at
the agency, only 2.9% are black, only 1.3% are Hispanic, and only 2.1% are Asian Pacific
Americans. 94% of the attorneys at OGC are white. If you look at OGC’s managerial ranks, the
situation is even worse - 97% of the managers are white. The lack of diversity at OGC is one
reason why the CRAT report said the organization is perceived to be “hostile” towards civil

rights.

This lack of diversity among the attorneys who have such a powerful impact on interpretations
and decisions involving civil rights at USDA is only one of OGC’s problems. The agency
routinely stone walls discrimination cases, and works to prevent settlements - rather than
facilitate them. Just two weeks ago a Federal Judge had to order USDA - again, the Office of
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General Counsel and the Justice Department - to mediate four cases of discrimination by black
farmers which date back several years. The attorneys at OGC wanted more time to continue
trying to prevent settling these four cases, but the Federal Judge ordered USDA to the table. This
is just the latest example of OGC being part of the problem, not part of the solution.

Just a few weeks before that, USDA’s Civil Rights Director, Lloyd Wright, wrote the General
Counsel a memorandum in which he stated that the General Counsel could not be trusted to
provide the kind of legal assistance he needed to get civil rights cases resolved. This is an
outrage, and until USDA’s Office of General Counsel is held accountable for civil rights, you
cannot expect that others will be held accountable. The CRAT recommended that OGC establish
a civil rights division to be staffed with attorneys who are committed to civil rights. USDA is
now moving towards establishing that division. Yet, we continue to maintain that the attorneys
are needed - but they should be in the Office of Civil Rights, and work for the Civil Rights
Director, not the General Counsel who will impact their careers. Until that happens, the fox will
still be guarding the chicken coop, and nothing much will change. It is a question of retaining
power and control at any cost.

We are also concerned that the Directors of Civil Rights at USDA are still far removed from the
Secretary, and do not report to the Secretary personally. USDA has seven mission areas, and they
all have civil rights directors who report in some cases to the very agency heads and officials
whose actions they are supposed to oversee. They cannot enforce civil rights, because they do not
have the power to do so. They will not put their jobs on the line by finding their supervisors non-
compliant. The Department’s Civil Rights Director, Lloyd Wright, should report to the Secretary
- and the Agency civil rights directors should report to Mr. Wright. Until this happens, civil
rights will continue to be manipulated and be a powerless as a toothless tiger at USDA.

The Civil Rights Action Team made an attempt to address this issue by delegating “full
authority” for civil rights to the Acting Assistant Secretary for Administration. However, even
though the Acting Assistant Secretary, Pearlie Reed, has authority on paper, in practice it is a
different story. Others - from OGC to the Secretary’s staff - continue to make decisions about
civil rights at USDA that go against the spirit of the CRAT report. Quite frankly, neither Mr.
Reed, nor Lloyd Wright, have truly been delegated the authority they need; because transferring
the power to delegate agency resources to minorities is unacceptable to those in control. That is
something that USDA’s stubborn bureaucracy simply refuses to do. They will have to be forced
by the Congress and informed that the laws “do” apply to them.

I also want to address this issue of accountability. As I stated earlier, there has been no
accountability for civil rights at USDA in the past. And unless the Department is willing to make
some drastic changes with past practices, there will not be any in the future.
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The Acting Assistant Secretary for Administration has been delegated the authority to rate
agency heads on their civil rights performance elements - but it remains to be seen how this will
work. It is unlikely that anybody will be removed from his position for failing to improve civil
rights. It is unlikely that any high official will be removed - or even if any state or county level
official will be reprimanded - when found guilty of discrimination. It remains to be seen whether
or not Mr. Reed’s authority to rate agency heads will translate into the authority to take
meaningful action when those who are in control don’t measure up. We will be watching -
because unless the Department starts holding its managers accountable for enforcing the law,

they will continue to ignore it - and the Department’s “zero” tolerance policy towards
discrimination will continue to have zero impact.

Before I conclude, I have just a few recommendations that are vital to improved government
implementation of civil rights, for customers and employees.

First, Congress needs to revitalize the EEOC and provide sufficient funds and staff to reduce the
over 100,000 case backlog. Also, make EEOC decisions binding on the agencies - and not just
“recommendations” that agencies can accept or ignore. This is critical, because with such a back
log, and with EEOC unable to make binding decisions, there is effectively no civil rights
enforcement within the Federal government. Again, it is unconscionable that our government
would spend millions of dollars investing $35,000 worth of alleged infractions by the former
Secretary of Agriculture, while blatant racism and discrimination throughout the Federal
government is not being adequately investigated because of lack of resources.

Second - implement a government-wide policy that supports employee organizations and
empower them to play a greater role in civil rights policy within Federal agencies.

Third - mandate that agency civil rights offices be restructured so that the Civil Rights Director
answers directly to the Secretary. As I discussed above, there won’t be any effective civil rights
enforcement as long as Civil Rights Directors are put in the position of having to find their
supervisors non-compliant. They don’t do it. They won’t do it. To be effective, they need to
report to the person at the top - no one else. And mandate that they be given the fuil authority -
and resources - to enforce civil rights laws by holding people accountable when they break the
law. That is the only way to really break up “good ole boy” networks that are powerful,
entrenched, and obstinate.

Fourth - ensure that the mandates of Offices of General Counsel throughout government don’t
extend beyond advising policy officials to making policy. Civil Rights efforts at USDA has been,
and continues to be hampered by an Office of General Counsel that does more than give advice -
it makes critical policy decisions and dictates the outcome of civil rights cases - almost always to
the detriment of the customer or employee.



149

6

Let me close by saying that in the 1960's, the South became a civil rights battleground. The Civil
Rights movement, led by Dr. King and others, was a mode! for positive social change. I believe
that today that model for social change must be the Federal government itself, and the employees
and customers of the United States Department of Agriculture are at the forefront of that effort.
Just as the South was in the 1960s, today the USDA epitomizes a culture of racism and sexism,
and maintenance of the “good ole boy” network at all costs. The south was resistant in the
1960s. Today, in 1997, USDA is still resisting change, trying to maintain the status quo, and
keeping in place a culture that began some 130 years ago.

But like segregation in the South, the days of blatant and unchecked racism and sexism at the
Department of Agriculture are numbered. I hope this Committee, and this Congress, will remain
vigilant on this issue. We certainly intend to do so and I know that farmers will continue to do so.
USDA continues to resist change, even in the face of orders by the Secretary to comply. The
South resisted as well. But together, today at USDA and throughout the Federal government -
we are determined to make the Federal government accurately reflect the diversity that is
America. Thank you very much for giving me this opportunity.

00o



150

Mr. Mica. Thank you, Mr. Lucas.

T'd like to now recognize Romella Arnold with the National Asso-
ciation of Black Federal Employees. Welcome, and you’re recog-
nized.

Ms. ARNOLD. Thank you, Mr. Chair. Good afternoon, members of
the committee. I would like, first, to say that I was not the first
choice to give testimony today, but I am from that agency that sent
out a message to our senior-level employee who was asked and in-
vited to participate in this testimony that, if she showed up, that
her career would be over. So I am sorry Ms. Cummings is not here
because I could shed some light to that incident as it happened,
and I am her replacement.

I also feel that I, too, will be reprised against, once it gets back
to the Department that I am the witness giving testimony here
today. So I would like to go on record as saying that reprisal is
very much the monster at the Department of the Interior, and that,
yes, the message is managers can and will reprise and retaliate
against us when we speak out about the injustices at the Depart-
ment of the Interior.

I am here today as a representative for the National Association
for the Advancement of Black Federal Employees. NAABFE was
formed by African-American employees at the Department of the
Interior in 1997-1994. Our mission is to address the status of Afri-
can-American employment within the Department. The employees
we represent are deeply concerned by the lack of equal opportunity
within the Department of the Interior. The Department’s long-
standing resistance to adhere to the spirit and the intent of equal
opportunity laws and regulations has caused severe underrepresen-
tation and in some instances a conspicuous absence of African-
Americans within the employment categories and levels.

Throughout the years, the Department’s EEO program has been
the focus of numerous congressional inquiries, audits, and inves-
tigations by regulatory agencies and the media. All appear to have
reached the same incontrovertible conclusion: The Department,
through its employment practices, has systemically excluded Afri-
can-American employees as a class, and those practices continue to
perpetuate the effects of past discrimination. The legacy is a work
force that in no way reflects the diversity of our Nation, and a De-
partment that will be ill-prepared to enter the next century and to
deal with the challenges and the opportunities that a more diverse
society will present.

We believe the following statistics reflect what many years of in-
stitutional racism has created. These percentages should be com-
pared to the national civilian labor force percentage of 10.4 percent,
and this percentage has been used by the Office of Personnel Man-
agement as the representational standard.

All but two major Federal agencies, the Department of Agri-
culture and the Department of the Interior, have met and exceeded
this standard. As of June 1997, out of a total employment popu-
lation of 74,827, African-Americans represent only 6.1 percent or
3,357 of the 53,400 permanent employees and 2.4 percent or 514
of the 21,427 temporary employees within the Department.

A recent article in the Washington Post identified the Depart-
ment of the Interior as the whitest of all Federal agencies when it
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comes to employment at the GS-13 and above levels. At the GS-
13 through GS-15, out of a total of 9,100 employees, African-Amer-
icans represent 3.8 percent or 346. This condition has persisted, de-
spite a net growth in the Department over the last 10 years.

According to an annual report published by the EEOC, the rep-
resentation of African-Americans from 1986 to 1995 flat-lined be-
tween 5.9 and 6.0 percent, despite a net increase of over 5,000. I
submit to you, Mr. Chair, if we were hooked up to an EEOC res-
pirator, they would have pulled the plug on us by now. We contend
this is due to an unwritten quota policy of replacement only where
African-American employment is concerned. The same EEOC re-
port has ranked Interior last out of 42 agencies and departments
in its employment of African-Americans.

As the statistics demonstrate, the institutional discrimination
that has produced and perpetuated this underrepresentation of Af-
rican-Americans is evident in the representational statistics within
every department, and some far more worse than others.

For instance, the Bureau of Land Management, African-Amer-
ican males represent 1.2 percent or 101 of a total of 8,418. In the
Bureau of Reclamation, African-American men are 1.3 percent or
73, and African-American women are 1.5 percent or 88 out of a
total of 5,612. Within the Office of the Solicitor, African-American
males represent 4 or 1.1 percent of a total 365 attorneys. In this
Nation’s Capital, where attorneys are like taxi drivers, it’s appall-
ing to wonder why Interior only has four black male attorneys na-
tionwide within the Department.

African-Americans are also severely under-represented and most-
ly conspicuously absent in many of the Department’s mission-criti-
cal occupations. Mission-critical occupations are those occupations
that are typically highly populated and they are directly related to
the agency’s missions, and they offer the greatest career opportuni-
ties.

Examples of these agencies are as follows: Park management po-
sitions within the National Park Service, where African-American
men represent 3.7 percent or 119, and African-American women
represent 1.7 percent or 55 out of a total of 3,220 park manage-
ment positions.

General biologist positions within the U.S. Fish and Wildlife
Service, where African-American males represent 0.5 or 5 and Afri-
can-American women represent 1.2 or 12 out of a total population
of 973 biologists.

In the Bureau of Land Management, range management special-
ists, African-American males and women are nonexistent. We rep-
resent zero percent out of a total of 392 range managers.

Equally disturbing has been the loss of African-Americans at the
SES level, and within the departmental personnel and EEO offices.
In 1993, there were 17 African-American SES’s at the Department
out of a population of 256. While modest, this representation had
taken years to achieve. In 1997, this number has declined to 13 out
of 196. Because of the severe under-representation of African-
Americans at the GS-15 and GS-14 levels, and the absence of any
effective recruitment program at this level, we feel this number
will continue to decrease.
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In 1976, the political leadership at the Department began a con-
certed effort to recruit African-Americans into the departmental Of-
fice of Personnel. This office is key because it is where personnel
policies are formulated and interpreted for the Department. At that
time, there were no African-American personnel specialists within
this office. By 1993, there were nine. By 1997, we're down to one.
This loss occurred at the same time new employees were being
hired in the Department’s Office of Personnel. In 1996, there were
seven new hires in this office, all at the GS-13 and above level,
and all of the selectees were white.

A similar decrease has occurred within the Office of Equal Op-
portunity and the agency’s EEO offices. These offices, traditionally
understaffed, were among the first targeted for downsizing. Be-
cause the EEO offices have been one of the few offices to hire a sig-
nificant number of minorities and women, the loss of EEO staff
only served to exacerbate the Department’s poor EEO profile.

In 1993, there were 267 EEO specialists departmentwide and 30
within the departmental Office for Equal Opportunity. By 1997,
there are approximately 140 EEO specialists departmentwide, a de-
crease of 40 percent, and 10 in the departmental office, a decrease
of 66 percent.

Most distressing of all, however, is the comparison between new
hires and separations. Between 1992 and 1997, there were approxi-
mately 7,110 new hires into the Department. Of that number, Afri-
can-Americans represented 6 percent or 426. During the same time
period, approximately 18,188 people left the Department. Of that
number, African-Americans represented 6.6 percent or 1,198.

We believe an explanation for the work environment facing Afri-
can-American employees very early in their employment—many re-
alize there is no future at the Department. This message is driven
home in a variety of ways, some more overt than others. Among
the more glaring examples are the incidents of racial intolerance
and harassment that have increased in recent years.

There is a story in the Department about an incident that oc-
curred back in the 1930’s during the construction of the Hoover
Dam. As the story goes, white employees of the Bureau of Reclama-
tion who were involved in this construction project accepted an old
black dog as their mascot. They named this dog “Old Nigger,” and
thought so highly of him that, upon his death, they placed a plaque
at the site of the Hoover Dam with the inscription, “To Old Nig.”
This plaque remained there for quite some time, until it was finally
removed in the 1960’s.

Unfortunately, the following case studies reveal not much has
changed since then. A newly hired black male employee of the re-
gional office of the U.S. Fish and Wildlife Service was continually
subjected to various forms of harassment by his first-level super-
visor through most of his first year of employment. Just prior to
terminating him in December 1996, days before Christmas, his
first- and second-level supervisors presented him with a certificate.
This certificate was prepared on Government time and on Govern-
ment equipment, containing shocking racial language, clearly in-
tended to demean this young black male. An EEO counselor later
found a copy of this certificate, which I hold in my hand, and after
presenting it to the managers at the agency, the gentleman was
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promptly rehired. To date, we know of no disciplinary action that
was taken against either of the supervisors.

In 1992, an African-American female employee of the Minerals
Management Service was confronted by a white male manager
after she was informed that he had referred to her as a “Mis-
sissippi nigger.” When she confronted him to ask him if he made
this statement, his comment to her was, “Would it make you feel
better if I called you a ‘good Mississippi nigger’?” Initially, the offi-
cials within the Minerals Management Service resisted to taking
any action, stating that it was her word against his word. It wasn’
until 1997 that the officials finally decided to suspend the manager
for only 3 days.

In 1995, an EEOC administrative judge found the National Park
Service had racially harassed an African-American woman in the
Service’s regional office. A white male coworker of the woman had
referred to her as “a lazy black bee” and “a F-ing nigger” on a num-
ber of occasions. These statements were made in the presence of
his supervisor and other coworkers who chose to do nothing.

After over a year-and-a-half of adamantly refusing to take any
disciplinary action against the coworker or the supervisor, the Park
Service reluctantly issued both of them a letter of reprimand,
which is the lowest form of disciplinary action that one can take.

Most recently, at the Department of the Interior, as of August
1997, there was a Ku Klux Klan poster posted in the mechanics
room, known as the “weld room.” The Ku Klux Klan poster was
prominently displayed, and it was announcing a Klan rally to be
held in Bowie, MD. The managers who got a hold of the poster
tried to keep it quiet, but the employees who worked down there
felt intimidated, and they came to our organization and reported
this incident. We reported it to the Office of the Secretary ethics
counselor. To date, we know of no disciplinary action that has been
taken against the employee who posted the poster in the weld
room.

In 1996, there were over 700 discrimination complaints at the
Department. On an average, it takes complaints 565 days to be
processed, three times longer than the statutory requirements of
180 days. Too often, complaints of discrimination are accompanied
by complaints of reprisal and retaliation by complainants alleging
they experienced an adverse employment action as a result of an
EEOC complaint.

Fear of reprisal is very real at the Department. Recently, an Af-
rican-American senior executive employee had agreed to serve as
an agent on a class action complaint against the Department, with-
drew his name, citing incidents of reprisal he felt were directly re-
lated to his involvement in the class. Rights have little meaning if
one is in fear of exercising them. If someone at the SES level can
be intimidated, one can only wonder about the chilling effects that
it has on lower-graded employees such as myself.

We recognize these problems have evolved over many years and
will take time to correct. However, the time to begin is long over-
due. We, along with other employee groups, have provided the Sec-
retary of the Interior and his designee with specific recommenda-
tions to correct these inequities on a number of occasions since his
arrival in 1993. We believe that the problem is not that the Depart-
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ment does not know how to effectuate the'change needed, but that
the Department is disinclined to make these changes.

The recommendations that we have provided are summarized in
four points: Establish EEO goals and time tables designed to elimi-
nate the severe underrepresentation of African-Americans.

The development and implementation of an accountability sys-
tem that rewards EEO progress and punishes noncompliance.

The development of centralized recruitment and training pro-
grains at the entry, mid, and senior levels, that create applicant
pools.

And the implementation of a policy that ensures incidents of ra-
cial discrimination and harassment are dealt with expeditiously, in
a manner designed to send a message to others who might be in-
clined to engage in similar behavior.

We know these problems we have described are not unique to the
Department, but are symbolic of a larger issue involving the struc-
ture of the Federal equal opportunity programs. Bureaucracies do
not suffer change well; they are best for maintaining status quo.

We believe for the equal opportunity program to function effec-
tively it must be able to carry out its responsibilities independent
of influences by the department or agencies it represents. Similar
to the inspector general’s role, the role of the EEO office should be
to monitor and to ensure compliance and establish laws and regula-
tions. The existing structure does not permit this. In fact, it im-
pedes change.

Therefore, we respectfully recommend that Congress initiate leg-
islation that will enable Federal EEO officials to be more effective.
We suggest that you play a key role through your agency appro-
priations committees in ensuring that intent becomes a reality. We
only have to look to NASA in the mid-seventies; it was not until
a congressional appropriations committee for NASA made it clear
that NASA’s future funding would be contingent on demonstrable
EEO progress that we finally saw our first minority astronaut and
woman astronaut. We need your interdiction, and I thank you for
a{lowin]g me to participate in these hearings. Thank you. [Ap-
plause.

[The prepared statement of Mr. Arnold follows:]
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STATEMENT ON THE STATUS OF AFRICAN-
AMERICAN EMPLOYMENT AT THE DEPARTMENT
OF THE INTERIOR

Good Morming, Mr. Chairman and members of the Committee. [
want to thank you for allowing me to testify before you today.
Although I am an employee of the Department of the Interior, I am
here today as the representative of the National Association for the
Advancement of Black Federal Employees (NAABFE). NAABFE
was formed by African-American employees of the Interior in 1994,
Its mission is to address the status of African-American employment
within the Department.

The employees we represent, are deeply concemned by the lack of
equal opportunity within the Department of the Interior. The
Department’s long standing resistance to adhere to the spirit and
intent of Equal Employment Opportunity (EEO) laws and regulations
has caused severe underrepresentation, and in some instances a
conspicuous absence of African Americans within employment
categories and levels.

Throughout the years, the Department’s EEO program has been the
focus of numerous Congressional inquiries, audits and evaluations by
regulatory agencies, and the media. All appear to have reached the
same incontrovertible conclusion - the Department, through its
employment practices, has systematically excluded African
Americans as a class, and those practices continue to perpetuate the
effects of past discrimination. The legacy, is a work force that in no
way reflects the diversity of our nation, and a Department that will be

1
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ill prepared to enter the next century and deal with the challenges and
opportunities that a more diverse society will present.

We believe the following statistics reflect what many years of
institutional racism has created. These percentages should be
compared to the national civilian labor force percentage of 10.4. This
percentage has been used by the Office of Personnel Management as
a representational standard. All but two of the major federal
agencies, the Department of Agriculture and the Department of the
Interior, have met and exceeded this standard.

As of June 30, 1997, out of a total employment population of 74, 827,
African Americans represented 6.1%, or 3,357 of the 53,400
permanent employees and 2.4%, or 514 of the 21,427 temporary
employees within the Department (See Exhibit 1). While African
Americans are underrepresented in most administrative and
professional occupations, underrepresentation is particularly severe
at the higher grade lévels. A recent article in the Washington Post
(July 21, 1997) identified the Department as the whitest of all”
federal agencies at the GS-13 and above levels.

At the GS-13 through GS-15 levels, out of a total of over 9,100
employees, African Americans represent 3.8% or 346

(See Exhibit 1a).

This condition has persisted despite a net growth in the Department
over the last ten years. According to an annual report published by
the Equal Employment Opportunity Commission (EEOC), the
representation of African-Americans from 1986 to 1995 flatlined
between 5.9% and 6.0%, despite a net increase of over 5,000

2
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employees during this period (See Exhibit 2). We contend this is due
to an unwritten quota policy of “replacement only” where African
American employment is concerned.

The same EEOC report ranked the Interior last out of 42 federal

departments and agencies in its employment of African Americans
(See Exhibit 3).

As the statistics demonstrate, the institutional discrimination that has
produced and perpetuated this underrepresentation of African
Americans is evident in the representational statistics within every
agency of the Department (See Exhibit 4A-E), some far worse than
others. For instance, within the Bureau of Land Management A frican
American males represent only 1.2% or 101 of the total population
of 8,418; in the Bureau of Reclamation, African American men are
1.3%, or 73 and African American women are 1.5% or 88, out of a
total population of 5,612; and within the Office of the Solicitor,
African American men are 1.1% or 4, out of a total population of
365.

African Americans are also severely underrepresented in most and
conspicuously absent in many of the Department’s mission critical
occupations. Mission critical occupations are typically the most
highly populated, they are directly related to an agency’s mission, and
they offer the greatest career opportunities. Agency specific
examples include: Park Management positions within the National
Park Service in which African Americans men represent 3.7% or 119
and African American women represent 1.7% or 55 out of a total
population of 3,220; General Biologist positions within the U.S. Fish
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and Wildlife Service in which African American males represent
.5% or 5 and African American women 1.2% or 12, out of a total
population of 973, and Range Management Specialists within the
Bureau of Land Management, where African Americans, men and
women, represent 0% out of a total population of 392 (See Exhibit
5).

Equally disturbing, has been the loss of African-Americans at the
SES level, and within the Departmental personnel and EEO offices.
Some of this loss is attributable to downsizing and reductions in
force, both of which have had a disproportionate impact on African
Americans.

In 1993 there were 17 African Americans at the SES level out of a
population of 256. While modest, this representation had taken years
to achieve. By 1997, this number had declined to 13 out of 196.
Because of the severe underrepresentation of African Americans at
the next lower levels, GS-15 and GS-14, and the absence of any
effective recruitment programs at this level, we feel that this number
will continue to decrease.

In 1976, the political leadership at Interior began a concerted effort
to recruit African Americans into the Departmental Office of
Personnel. This Office is key because it is where personnel policies
are formulated and interpreted for the Department. At that time,
there were no African American personnel specialists within this
office. By 1993 there were 9. By 1997, this number had decreased
to 1. This loss occurred at the same time new employees were being
hired into the personnel office. For example, in 1996 there were

4
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seven new hires into this office at the GS-13 and above levels - all of
the selectees were white.

A similar decrease has occurred within the Departmental EEO office
and agency EEO offices. These offices, traditionally understaffed,
were among the first targeted for downsizing. Because the EEO
offices have also been one of the few offices to hire a significant
number of minorities and women, the loss of EEO staff only served
to exacerbate the Department’s poor EEO profile. In 1993 there were
267 EEO specialists Departmentwide and 30 within the Departmental
Office for Equal Opportunity. By June 30, 1997, there were
approximately 147 EEO specialists Departmentwide, a decrease of
over 40%, and 10 in the Departmental EEO Office, a decrease of
over 66%.

Most distressing of all, however, is the comparison between new
hires and separations that have occurred within the general schedule
in the last five years: Between 1992 and June 30, 1997, there were
approximately 7,110 new hires into the Department. Of that number
African Americans represented 6.0% or 426. During the same time
period approximately 18,188 people left the Department. Of that
number, African Americans represented 6.6% or 1,198.

Even more dramatic is the same comparison at entry levels GS-5 and
GS-7. Typically, those hired into the government at the GS-5 or GS-
7 level are new college graduates whose major qualifies them for a
career in one of the administrative or professional occupations.
During this same five year time frame there were 1,388 new hires at
the GS-5 level and 723 at the GS-7 level. At the GS-5 level African
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Americans represented 8.7% or 121. At the GS-7 level African
Americans represented 4.7% or 34 of the new hires. However,
during the same period, there were 2,446 separations at the GS-5
level and 1,832 at the GS-7 level. African Americans represented 9.6
percent , or 235 of those separated at the GS-5 level and 12.8 percent
or 234 or those separated at the GS-7 level. As evidenced by these
numbers, the rate of African Americans leaving the Department far
exceeded the rate of African Americans hired into the Department.
(See Exhibits 6a through 6c¢).

We believe one explanation for this is the work environment facing
African American employees. Very early in their employment, many
realize there is no future for them at the Department of the Interior.
This message is driven home in a variety of ways, some more overt
than others. Among the more glaring examples are the incidents of
racial intolerance and harassment that have increased in recent years.

There is a story at the: Department about an incident that occurred in
the late 1930s during the construction of the Hoover Dam. As the
story goes, white employees of the Bureau of Reclamation who were
involved in this construction project came to accept an old black dog
as their mascot. They named this dog “old nigger”, and thought so
highly of him, that upon his death they placed a plaque at the site of
the dam with the inscription to “ole nig”. This plaque remained for
quite sometime, until it was finally removed in the 1960s.
Unfortunately, as the following case studies reveal, not much has
changed since then.
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Case Study Number One - A newly hired black male employee of a
regional office of the U.S. Fish and Wildlife Service, was continually
subjected to various forms of harassment by his first level supervisor
throughout most of his first year of employment. Just prior to
terminating him in December 1996, days before Christmas, his first
and second level supervisor presented the man with a “certificate”
(See Exhibit 7 for a copy of the document). This certificate, prepared
on government time and with government equipment, contained
shocking racial language clearly intended to demean this young black
man. An EEO counselor later found a copy of this document, which
resulted in the man being promptly rehired. To date, we know of no
disciplinary action taken against either supervisor.

Case Study Number Two - In 1992, an African American female
employee of the Minerals Management Service confronted her white
male manager after being informed that this manager had referred to
her as a “Mississippi nigger”. When she asked him if this were true,
he allegedly responded by saying, “would it make you feel better if
I called you a “good Mississippi nigger.” Initially, officials within
the Minerals Management Service resisted taking any action, stating
that it was her word against his. It wasn’t until 1997 that officials of
the Minerals Management Service decided to suspend this manager
for three (3) days.

Case Study Number Three - In March 1995, an EEOC administrative
judge found the National Park Service had racially harassed an
African American women at one of the Service’s regional offices. A
white male co-worker of the woman had referred to her as a “lazy
black bitch” and “fucking nigger” on a number of occasions. These



162

statements were made in the presence of their supervisor, who chose
to do nothing. After over a year and a half of adamantly refusing to
take any disciplinary action against the co-worker or supervisor, the
Park Service reluctantly agreed to issue bqth a letter of reprimand, the
lowest form of formal disciplinary action.

Case Study Number Four - African American employees of the
Office of the Secretary, Interior’s Service Center, (located at the Main
[nterior Building, Washington, D.C.) were subjected to racial
harassment in August 1997 when a Klu Klux Klan poster was
prominently displayed in the mechanic’s work room. The KKK
poster announced an upcoming Klan gathering in Bowie, Md.

In 1996 there were over 700 hundred complaints of employment
discrimination in process against the Department. On average, these
complaints take approximately 565 days to process, or over three
times longer than the statutory time frame of 180 days.

Too often, complaints of discrimination are accompanied by
complaints of reprisal and retaliation by complainants alleging they
experienced an adverse employment action as a result of filing an
EEO complaint. Fear of reprisal is very real at the Department.
Recently, an African American SES employee, who had agreed to
serve as an agent in a class action complaint against the Department,
withdrew his name citing incidents of reprisal he felt were directly
related to his involvement in the class.

Rights have little meaning, if one is in fear of exercising them. If
someone at the SES level can be intimidated, one only has to wonder

about the chilling effect this has on lower graded employees.

8
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We recognize these problems have evolved over many years and will
take time to correct. However, the time to begin is long overdue.
We, along with other employee groups have provided the Secretary
of the Interior and/or his designees with specific recommendations to
correct these inequities on a number of occasions since his arrival in
1993. We believe the problem is not that the Department does not
know how to effect the changes needed, but that the Department is
disinclined to make these changes.

The recommendations provided can be summarized in four points: (1)
the establishment of EEO goals and timetables designed to eliminate
the severe underrepresentation of African Americans within five
years, and a system to monitor the achievement of these goals, (2) the
development and implementation of an accountability system that
rewards EEO progress and punishes non-compliance, (3) the
development of centralized recruitment and training programs at the
entry, mid and senior levels that create applicant pools of African
American candidate$, and (4) the implementation of a policy that
ensures incidents of racial discrimination and harassment are dealt
with expeditiously, in a manner designed to send a message to others
who might be inclined to engage in similar behavior.

We know the problems we have described are not unique to the
Department, but are symbolic of a larger issue involving the structure
of federal equal opportunity programs. Bureaucracies do not suffer
change well, they are best at maintaining the status quo. We believe,
for the equal opportunity program to function effectively it must be
able to carry out its responsibilities independent of influences by the
Department or agency it represents. Similar, to the Inspector
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General’s role, the role of the EEO office should be to monitor and
ensure compliance with established laws and regulations. The
existing structure does not permit this, in fact it impedes any change.

Therefore, we respectfully recommend that Congress initiate
legislation that will enable federal EEO officials to more effectively
carry out their enforcement role. The EEO Act of 1972 made clear
the Congressional intent was to eliminate any remaining vestige of
racial discrimination within the federal government’s policies and
programs. We suggest that Congress can play a key role through its
agency appropriations committees, in ensuring that intent becomes a
reality. We only have to look at the example provided by NASA in
the mid 1970s. It was not until the Congressional appropriations
committee for NASA made it clear, that NASA’s future funding
would be contingent upon demonstrable EEO progress, that we
finally saw our first minority and woman astronaut.

We need your intervention, if EEO within the Department of the
Interior and federal government is to be more than just a hollow
promise. We thank you for holding these hearings, and for listening
to our concerns.
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Romella J. Arnold

Romella J. Arnold is a native Washinétonian, and a graduate of
Cheyney University of Pennsylvania, the oldest Historically Black
College in the United States. Ms. Arnold first entered the Federal
Government in 1992, as Co-op Intern, employed with the Department
of Health and Human Services. Upon completion of graduation in
1975, she was recruited by the Department of the Interior, where
she has been employed until the present.

Ms. Arnold began her career working in the Department’s Office for
Equal Opportunity and is currently working for the Bureau of Land
Management’s Equal Employment Opportunity Office. She has a wealth
of experience in the field Civil Rights.

Ms. Arnold has served as a member on numerous board of Directors
for various organizations, &such a the National Alumni Association
for Cheyney University, the Board of Trustees for Michigan Park
Christian Church, and the National Association for the Advancement
of Black Federal Employees (NAABFE).

Ms. Arnold has dedicated her public service to working with the
youth of our citizenry by serving as a Girl Scout Leader, the Chair
of Youth Activities for Michigan Park, and is currently serving as
Chair of scholarship ‘fund-raising for the Washington D. C. Chapter
Cheyney Alumni Association.

Ms. Arnold is a charter member of the National Association for the
Advancement of Black Federal Employees founded in 1994, at the
Department of the Interior. She was elected as Vice President in
1994, and was re-elected in 1996. Most recently, NAABFE presented
Ms. Arnold with an award for her outstanding leadership and
courageous work in the spirit of the struggle for Civil Rights.

Over the years, Ms. Arnold has received numerous Special
Achievement Awards, and Public Service Awards for her dedicated
service to the organizations she is affiliated with.
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DEPARTMENT OF THE INTERIOR
AFRICAN AMERICAN REPRESENTATION
WITHIN THE CIVILIAN LABOR FORCE (CLF)
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The Whits Look

® The Interior Department has won the dubious
distinction of being, as one administration official
said, “the whitest of all” in a survey of several
departments’ hiring practices. The demographics of
employees ranked GS-13 and 2bove, compiled by the
Equal Employ Opportunity C: ission and
released by Rep. Albert R. Wynn (D-Md.), show
Interior's work force was 87 percent white, and
African Americans were 4 percent of the employees.
Transportation and NASA were bath 85 percent
white, and the remaining two departments checked.
Energy and Agriculture, were 84 percent white. Nine
percent of Agriculture’'s employees were African
American, as were 7 percent of Energy’s. 5 percentof
NASA's and 7 percent of Transportation's.

Exhibit 1A
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DEPARTMENT OF THE INTERIOR
AFRICAN AMERICAN REPRESENTATION
PERMANENT WORK FORCE BY BUREAU

BUREAU OF INDIAN AIQFAIRS
Work Force = 5,308

African American African American
Males = § Females = 4
% 0%

BUREAU OF LAND MANAGEMENT
Work Force = 8,418

African American African American
Males = 102 Females = 214
1.2% 2.5%

Source: Department of the Interior, Office of Equal Opportunity Exhibit 4-A



171

BUREAU OF RECLAMATION

Work Force = 5,612
African American African American
Maies = 73 Females = 88
1.3% 1.6%

MINERALS MANAGEMENT SERVICES

Work Force = 1,662

African American
Females = 87
5.8%

African American
Males = 59
3.5%

Source: Department of the interior, Office of Equal Opportunity

Exhibit 4-B
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NATIONAL PARK SERVICE
Work Force = 14,122

Atrican American
Females = 611
4.3%

African American
Males = 998
7.1%

* OFFICE OF SURFACE MINING :
Work Force = 628

African American

African American Females = 61
Males = 17 9.8%
2.7%

Source: Department of the Interior, Office of Equal Opportunity Exhibit 4-C
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OFFICE OF THE SECRETARY
Work Force = 780

African American
Femaies = 130
African American 16.7%
Males = 59
1.6%

" QFFICE OF THE SOLICITOR !
Work Force = 365

African American

African American Fomaies = 28
Males =4 7.T™%
1.1%

Source: Department of the Interior, Office of Equal Opportunity Exhibit 4-D
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U.S. FISH AND WILDLIFE SERVICES
Work Force = 6,819

African American African American
Males = 154 Femailes = 194
T 2.8%

U.S. GEOLOGICAL SURVEY
Work Force = 8,118

African American African American
Males = 143 Females = 195
1.8% 24%

Source: Department of the Interior, Office of Equal Opportunity Exhibit 4-E
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AFRICAN AMERICAN REPRESENTATION
MISSION CRITICAL OCCUPATIONS

BUREAU OF LAND MANAGEMENT
Range Management Specialist = 392

African American African American
Males = 0% Females = 0%

NATIONAL PARK SERVICE
Park Management = 3,220

African American
African Ameyican ' Females = 55
Maies = 119 1.7%
3.1%

U.S. FISH AND WILDLIFE SERVICE
: General Biologists = 973

African American African American
Majeg = § Females = 12
0.5% 1.2%

Source: Department of the Interior, Office of Equal Opportunity Exhibit §
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COMPARISON OF NEW HIRES TO SEPARATIONS
TOTAL WHITE COLLAR (GS) EMPLOYEES
FROM 1992 TO JUNE 30, 1997

TOTAL (GS) NEW HIRES = 7,410

African Americans
Total = 426
8.0%

TOTAL (GS) SEPARATIONS = 18,188 :

Source: Department of the Interior, Office of Equal Opportunity Exhibit 6-A
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TOTAL OF GS-05 EMPLOYEES

TOTAL (GS-05) NEW HIRES = 1,388

AfricanAmericans
Total = 121
8.7%

2

TOTAL (GS-05) SEPARATIONS = 2,448

African Americans

Total = 238
9.6%

Source: Department of the interior, Office of Equal Opportunity Exhibit 6-8
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TOTAL OF GS-07 EMPLOYEES

TOTAL (GS-07) NEW HIRES = 723

African Americans
Totat = 34
4%

TOTAL (GS-07) SEPARATIONS = 1,832

African Americans
Total =234
12.8%

Source. Department of the Interior, Office of Equal Opportunity

Exhibit 6-C
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Mr. Mica. Ms. Arnold, you may hold the record for the longest
5 minutes in the subcommittee. [Laughter.]

But we do value your testimony and participation.

T'd now like to recognize LaVerne Cox, and she’s with the Library
of Congress class action plaintiffs. You're recognized.

Ms. Cox. Thank you. Mr. Chairman and members of this com-
mittee, thank you for inviting me to appear before you. My name
is LaVerne Cox. I'm a personnel management specialist in the Per-
sonnel] Office of Human Resources at the Library of Congress. I
also serve as president of the Library of Congress chapter of Blacks
In Government, and am a member of the steering committee for
the Howard Cook class action lawsuit. I am testifying not as a Li-
brary official, but as president of the Library of Congress chapter
of Blacks In Government and a member of the Cook lawsuit.

I request that my written statement be entered into the record.

For those of you who may be new to the conflict, the Cook class
action lawsuit was filed in 1975. The Library’s Equal Employment
Opportunity Office rendered a decision in 1981 and found no dis-
crimination existed. In August 1992, the U.S. District Court found
in our favor and against the Library. The U.S. Treasury has paid
$8.5 million to the plaintiffs. The Library management has suffered
no consequences and has continued its discriminatory practice with
impunity. The Library of Congress continues to defy both the letter
and spirit of the Federal court order.

My testimony will focus on two major issues: racial discrimina-
tion at the Library of Congress and recommendations for corrective
action, and remedies to more effectively and efficiently redress the
weaknesses in the current equal employment opportunity com-
plaints process.

During my 17 years at the Library of Congress, 1 have often been
reminded of the 1857 Dred Scott decision of the U.S. Supreme
Court, which upheld the notion that African-Americans have no
rights that European-Americans are constitutionally required to re-
spect. To all appearances, the Library has largely adopted this
proposition in its relationship with African-American employees
and African-American applicants for employment.

As I've already noted, in 1992, after more than 17 years of litiga-
tion, the U.S. District Court for the District of Columbia concluded
that the Library of Congress had clearly and systematically dis-
criminated against African-Americans because of their race. The
court found that the Library had practiced racial discrimination at
every step of the selection process. The management of the Library,
however, has always contended that it does not practice racial dis-
crimination, and this is the current view of Library management.

Despite the court order, it took more than 3 years for us to reach
a settlement agreement with the Library management on specific
actions to be taken and relief. Although the U.S. Treasury has paid
out $8.5 million of taxpayers’ money, the Library has refused to
honor the injunctive relief requirements of the settlement agree-
ment. As you know, these provisions are of central importance be-
cause of they specify actions that the Library must take to bring
its selection procedures into compliance with the law.

Because oiP the Library’s functionally defiant attitude, members
of the Cook class have taken new actions in Federal district court,
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filing both a new class action discrimination complaint in April
1997 and a motion to force the Library of Congress to comply with
the settlement agreement.

Now the specifics: the Library of Congress has failed to comply
with the requirements of the court in four ways: First, the Library
has continued to non-competitively appoint, promote, and reassign
their preferred choices into attractive and often higher-level posi-
tions under the guise of other regulations or actions.

Second, the Library has failed to provide data on competitive and
non-competitive selections, data which are critical to the oversight
of the settlement agreement.

Third, the Library has turned the court-ordered affirmative ac-
tion review process into a shame.

Fourth, the Library has refused to validate its election proce-
dures in accordance with the Uniform Guidelines on Employee Se-
lection, as ordered by the court.

Now to our recommendations for this committee: It appears the
Congressional Research Service, a unit of the Library of Congress,
is particularly hostile toward African-Americans, especially those
in the economic series, with regard to the denial of promotion plan
promotions. Our first recommendation is that this committee re-
view the way that the Congressional Research Service marginalizes
African-American employees. Indeed, four of the original seven
plaintiffs in the Cook class action lawsuit were employed in CRS.

Based on the results of a survey of professional African-American
employees in CRS conducted by Blacks In Government, an obvious
pattern of denial of promotions within promotion plans emerged,
but the problems don’t stop there. Under the competitive selection
process, a discrimination complaint is now pending alleging an
egregious violation of the interview process. As further illustration,
CRS has transferred the only two senior professional African-Amer-
ican employees who occupied policy positions to nonpolicymaking
positions under the pretext of efficiency and replaced them with a
white male.

CRS has a total of 16 African-American analysts and attorneys
out of 249. CRS has a unique opportunity to improve the overall
diversity profile of its professional staff by incorporating successful
recruitment strategies of African-Americans in their plans to fill a
projected 100 vacancies.

Second, we respectfully urge that the Library of Congress be re-
quired to provide this committee with a copy of its compliance with
section 15 of the Uniform Guidelines. In this way, the committee
can readily ascertain the extent to which the Library has defied the
court order and the Congress in its responsibility to provide fair-
ness in its hiring practices. RN

In conclusion, Mr. Chairman and members of this committee, we
believe you are in a unique position to directly impact the Library’s
employment policies and practices; avoid further embarrassment to
this body and needless expenditure of tax dollars, and much indi-
vidual grief and suffering.

That concludes my discussion of discrimination at the Library of
Congress. 1 now turn my testimony to the second topic: Remedies
to more effectively and efficiently redress discrimination. Here are
the remedies we recommend: First, the only way to ensure fairness
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in the administration of justice is to remove the enforcement au-
thority from the agency where charges of a discrimination arise
and to place them under another authority, EEOC. Under section
717 of title VII of the Civil Rights Act of 1964, as amended, the
Librarian of Congress is responsible for enforcing nondiscrimina-
tion in employment in the Ligrary of Congress. That same person,
under section 717, is the defendant in discrimination complaints.
This is a patently obvious conflict of interest.

Some of the consequences of this arrangement can logically or ra-
tionally be related to the manner in which discrimination com-
plaints are handled at the Library of Congress. It now takes be-
tween 3 and 7 years to process an administrative complaint. I have
personal experience in this area. I filed a complaint almost 7 years
ago, and to this date I have not received a final decision.

Second, there should be binding arbitration in all EEOC cases,
if the complaints process is kept within the agency. The Library
has a history of hiring arbitrators to hear EEO cases and then re-
fuses to accept the finding. This places the employee in a posture
to incur costs of legal representation at the administrative stage
and then when the case goes to court.

Third, if the complaints process is kept within the agency, it
should be removed from the Human Resources Office and placed
l<zirectly under the control of the chief operating officer of the Li-

rary.

Fourth, the EEO process needs to be strengthened to effectively
deal with complaints at the informal stage. We believe that a re-
view of the historical record since 1992 will result in a compelling
finding that the Library of Congress, in general, and the EEOC of-
fice and Dispute Resolution offices, in particular, have long his-
tories of failure to process complaints in a timely fashion.

Fifth, the defendant agency should bear all expenses in cases in
which the plaintiffs prevail, instead of having these fees satisfied
by the Justice Department. In this way, agencies will be motivated
to take an active role in creating an environment in which fairness
prevails.

Sixth, there should be appropriate punishment for managers who
areé found to be in violation of title VII of the Civil Rights Act of
1994.

Seventh, the bill should provide specific provisions and mandates
to clean up the current backlog of EEO cases at EEOC.

That concludes my testimony. Thank you for this opportunity.
[Applause.]

(The prepared statement of Ms. Cox follows:]
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TESTIMONY OF A. LAVERNE COX
BEFORE THE COMMITTEE ON GOVERNMENT REFORM AND
OVERSIGHT, SUBCOMMITTEE ON CIVIL SERVICE
U. S. HOUSE OF REPRESENTATIVES
Wednesday, September 10, 1997

Mr. Chairman and Members of the Committee. Thank you for inviting me to appear before
this committee. My name is A. LaVerne Cox. I am a Personnel Management Specialist in the
Personnel Office of Human Resources Services at the Library of Congress. I also serve as President
of the Library of Congress (LOC) Chapter of Blacks In Government, and a member of the Steering
Committee for the Howard Cook Class Action lawsuit. I am testifying not as a Library official, but
as President of the Library of Congress Chapter of Blacks In Government, and a member of the Cook
lawsuit.

For those who may be new to this conflict, Howard Cook, an employee of the Congressional
Research Service, filed a discrimination complaint in 1975. A finding was not rendered by the
Library’s Equal Employment Office until 1981, and they found no discrimination existed. In
August 1992, the U.S. District Court found in our favor and against the Library. Since that time ,
we have been unsuccessful in our efforts to get the Library to meet the requirements of this decision.
The U.S. Treasury has paid some $8.5 million to the plaintiffs; the Library management has suffered
no consequences, and has continued its discriminatory practices with impunity. The Library of
Congress continues to defy both the letter and spirit of the federal court order. As a result, we have
filed a new class-action lawsuit designed to force the Library to implement the court ordered
Settlement Agreement.

My testimony will focus on two major issues: (1) racial discrimination at the Library of
Congress, and recommendations for corrective action, and (2) remedies to more effectively and
efficiently redress the weaknesses in the current Equal Employment Opportunity complaints process.

RACIJAL DISCRIMINATION IN THE LIBRARY OF CONGRESS

During my 17 years at the Library of Congress , I have often been reminded of the 1857 Dred
Scott decision of the U.S. Supreme Court, which upheld the notion that African Americans have no
rights that European Americans are constitutionally required to respect. To all appearances, the
Library has largely adopted this proposition in its relationship with African American employees and
African American applicants for employment.

As I have already noted, in 1992, after more than 17 years of litigation, the U.S. District
Court for the District of Columbia concluded that the Library of Congress had clearly and
systematically discriminated against African Americans because of their race. The court found that
the Library had practiced racial discrimination at every step of the selection process. The
management of the Library has always contended that it has not practiced racial discrimination, and
this is their current view.

Despite the court order, it took more than three years for us to reach a Settlement Agreement
with Library management on specific actions to be taken in relief. Aithough the U.S. Treasury has
paid out $8.5 million of taxpayer dollars, the Library has refused to honor the injunctive relief
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requirements of the Settlement Agreement. As you know, these provisions are of central importance
because they specify actions that the Library must take to bring its selection procedures into
compliance with the law. Because of the Library’s functionally defiant attitude, members of the Cook
class have taken new actions in Federal District Court, filing both a new class-action discrimination
complaint and a motion to force the Library of Congress to comply with the Agreement.

Now the specifics: The Library of Congress has failed to comply with the requirements of
the Court in five ways.

Non-Compeltitive Assignments

In violation of paragraph 4 of the Agreement, the Library has continued to noncompetitively
appoint, promote, and reassign their "preferred choices" into attractive, often higher-level positions,
under the guise of other regulations or actions. In our motion filed with the court to enforce the
Settlement Agreement, we cited at least 13 non-competitive reassignments and reclassifications that
have occurred since the Settlement Agreement was signed. We believe that the actual number of
illegal actions is significantly higher, but this is difficult to quantify because of the Library's refusal
to provide sufficient documentation as required by the Settlement Agreement.

Further, the Library has refused to issue adequate regulations to insure that non-competitive
personnel actions are based on legitimate, non-discriminatory criteria. The Library has even violated
the one regulation, Human Resources Directive HRD 7-05-06, that it has issued in administering non-
competitive personnel actions.

These actions reinforce our belief that the Library continues to defy the court order and
discriminate against African-American employees.

Statistical and Other Data on Selections

In violation of sections 9 and 10 of the Agreement, the Library has failed to provide data on
competitive and non-competitive selections, data which are critical to the oversight of the Settlement

Agreement.
Affirmative Action Reviews

In violation of Appendix B of the Agreement, the Library modified the process outlined in the
Agreement for the conduct of “affirmative action reviews.” Although the court ordered a five-level
Affirmative Action review process to ensure fairness, equity, and diversity, the Library consistently
ignores the findings.

Validation of Selection Procedures

In violation of paragraph3 of the Agreement, the Library has refused to validate its selection
procedures in accordance with the Uniform Guidelines on Employee Selection Procedures (See 29
CFR. Part 1607(1978)). The major components which it has refused to validate include the

following:
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1. Interview protocol: Here is what the Court stated in its 1992 decision: “The Court finds
that plaintiffs have presented evidence of a specific employment practice--namely...pronounced
subjectivity in both the establishment and measurement of criteria during the interview
stage....”

The interview stage has been used to effectively eliminate African Americans from
successfully competing for professional employment at the Library. The Library's non-validated
interview component of the selection procedures allows Library managers to ask questions that are
not directly related to the performance of the position, and to infuse subjectivity into the process.
The interview questions should be developed based on job analysis criteria in conformance with the
Uniform Guidelines.

Even subsequent to the agreement, cases of abuse in the interview process have been
reported

2. Performance rating: Performance rating is a selection procedure, but it has not been
validated in accordance with the Agreement.

3. Time in grade

4. Education

5. Work experience/training

6. Physical requirements

Limited Vacancy Announcements

Another technique employed by the Library is the use of limited vacancy announcements,
whereby Library management limits the persons eligible to apply by area of the Library, such as a
division, section, or office. This procedure severely limits the opportunities for advancement of
African-Americans and other protected class members, particularly in areas of the Library where
African-American employees are under-represented or unrepresented .

RECOMMENDATIONS
On the Congressional Research Service

Mr. Chairman and Members of the Committee. I especially request that this Committee
review the way that the Congressional Research Service mistreats African American employees.
Indeed, four of the original seven plaintiffs in the Cook Class Action lawsuit were employed in CRS.
It appears that CRS is particularly hostile toward African Americans, especially those in the
economist series, with regard to denial of "promotion plan" promotions.

The Library of Congress Chapter of Blacks In Government, which I head, conducted an
informal survey of professional African American employees in CRS.  The results identified a pattern
of denial of promotions in the professional promotion plans. These employees competed for positions
in a GS-5 through GS-15 promotion plan, but are repeatedly denied promotions based on subjective
criteria that their white counterparts do not have to meet. It was interesting to note that these African
American employees possessed equal 10 or better than the education and experience credentials of
their white counterparts.

Under the competitive selection process, a discrimination complaint is now pending alleging

3
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an egregious violation of the interview process.

As a further illustration, CRS has transferred the only two senior professional African
American employees who occupied policy positions to non-policymaking positions under the pretext
of efficiency, and replaced them with a white male.

The Director of CRS came before Congress to promote his "succession initiative.” We
believe that CRS has a unique opportunity to improve the overall diversity profile of its professional
staff. In attempting to prepare for the attrition of professional employees, CRS could make a focus
effort to replace some of the projected 100 slots with African Americans and other minorities. The
current statistics indicate that out of the approximately 249 analysts and attorneys, only 16 are
African Americans. Because CRS is directly responsible to Congress in many of its operations, we
believe that this Committee is in a position to address conditions that exist in CRS.

Conformity with the Uniform Guidelines

While we have chosen to highlight the conditions in CRS, we want this committee to
understand that these problems are endemic throughout the Library. Therefore, we respectfully urge
that the Library of Congress be required to provide this Committee with a copy of its compliance
with Section 15 of the Uniform Guidelines. In this way, the Committee can readily ascertain the
extent to which the Library has defied the Court and the Congress in its responasibility to provide
fairness in its hiring practices.

Mr. Chairman and Members of the Committee, we believe you are in a unique position to
directly impact the Library's employment policies. Therefore, we respectfully request that you
intercede in forcing the Library of Congress to implement the specific terms of the court-ordered
settlement. Racial discrimination in the workplace and tolerance of such practices is bad management
and fiscal waste.

That concludes my discussion of discrimination in the Library of Congress. I now turn to my
second topic.

REMEDIES TO MORE EFFECTIVELY AND EFFICIENTLY REDRESS
DISCRIMINATION

Here are remedies that we recommend:

First, the only way to insure faimess in the administration of justice is to remove enforcement
authority from the agency where charges of discrimination arise, and to place it under another
authority (e.g., EEOC) with 8 mandate to expedite disposition of complaints.

For example, under Section 717 of Title VII of the Civil Rights Act of 1964, as amended, the
Librarian of Congress is responsible for enforcing nondiscrimination in employment in the Library of
Congress. Yet that same person, under Section 717, is the defendant in discrimination complaints.
This is a patent and cbvious conflict of interest.

Some of the consequences of this arrangement are related to the way that discrimination
complaints are handled in the Library. For example, in the Howard Cook Class Action Complaint,
it took more than six years, from 1975 to 1981, for the Library to conclude that discrimination did
not exist. Eleven years later, the Court found the opposite. It now takes between three and seven
years to process an administrative complaint. I have personal experience in this area. I filed a

4



187

complaint almost 7 years ago, and to this day I have not received a final decision.

Second, there should be binding arbitration in all EEO cases, if the complaint process is kept
within the agency. The Library has a history of hiring arbitrators to hear EEO cases and then refusing
to accept their findings. This requires the employee to pay the cost of legal representation at the
administrative stage and when the case goes to court. Library management relies on the fact that
most employees cannot afford legal representation, and therefore must drop their complaints. We
believe that this manipulation is unfair to employees and fiscally irresponsible.

Third, the defendant agency should bear all expenses in cases in which the plaintiffs prevail
instead of having these fees paid by the Justice Department. In this way, agencies will be more
motivated to take an active role in creating an environment in which faiess prevails.

Fourth, if the complaint process is kept within the agency, it should be removed from the
Human Resources Office and placed directly under the control of the Chief Operating Officer of the
Library.

Fifth, there should be appropriate punishment for managers who are found to be in violation
of Title VI of the Civil Rights Act of 1964.

That concludes my testimony. Thank you, Mr. Chairman
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Mr. Mica. Thank you for your testimony, Ms. Cox.

And we'll turn now to Sam Wright, who's an employee of the
Federal Aviation Administration. Also, if possible, I'd ask if you can
summarize as much of your testimony as possible for the Sub-
committee. I noticed it’s rather lengthy, and we will submit the en-
tire statement and other comments you have submitted for the
record.

You’re recognized, sir.

Mr. WRIGHT. Thank you, Mr. Chair. I'll try to beat the red light.
[Laughter.]

I've been employed by the Federal Aviation Administration since
1976 and have been involved in EEO in the Federal sector since
1977. I'll focus my oral presentation on why the redress system for
Federal employees is ineffective and inefficient; why employment
discrimination in the Federal work place continues to be a concern,
and how I believe the redress system for Federal employees may
be made effective and efficient.

The causes of continued discrimination in the Federal service are

complex and cannot be reduced to a single factor. I believe some
of the most important reasons for continued discrimination in the
Federal sector are: Agencies in the executive branch fail to obey the
law of the land. The Office of the President of the United States
and agencies of the executive branch demonstrate within the arena
of employment discrimination in the Federal work place. They are
currently unwilling to properly investigate wrongdoing.
- When presented with evidence of discriminatory behavior, the
Office of the President of the United States and agencies in the ex-
ecutive branch do not take corrective action. Agencies in the execu-
tive branch do not obey the regulations set forth by the EEOC. The
EEOC does not enforce or ensure that agencies comply with its re-
quirements.

Some of the most important reasons why the redress system for
Federal employees is ineffective and inefficient are: The courts
allow the Government privileges and benefits contrary to the Fed-
eral Rules of Civil Procedure. The Office of the President of the
United States and agencies permit known corruption and malfea-
sance to continue.

The EEOC and the MSPB allow agencies to abuse the adminis-
trative process. The Government is permitted to commit perjury to
Congress, in the courts, and in the administrative process without
penalty. Government officials suffer no sanctions when they dis-
criminate. Discriminatory decisions by Government managers are
defended by the agencies regardless of the truth. In the courts, the
agencies and the Department of Justice work in concert to defend
and protect discriminatory managers and decisions regardless of
the truth.

Agencies use their civil rights offices as a tool of management to
support discriminatory decisions and to discourage complaints or to
assist the agency in unlawfully withholding information that re-
veals discrimination. During the administrative process, agencies
require aggrieved persons to surrender first amendment rights be-
fore agencies will settle complaints.

Agencies intentionally sabotage the EEO process to eliminate
EEO complaints regardless of merit. Title 28 of the United States
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Code, subsection 2414, and title 31 of the United States Code, sub-
section 1304, provide strong incentive for agencies not to settle
complaints during the administrative process.

I believe the redress system for Federal employees may be made
effective and efficient by requiring the Government to comply with
the Federal Rules of Civil Procedure as any other person in the
courts; imposing monetary penalties against agencies’ budgets in-
stead of the judgment fund maintained by the U.S. Treasury when
they do not comply with the regulations of the EEOC; imposing
monetary penalties against managers and others who discriminate;
establishing the Equal Employment Opportunity Investigation Au-
thority to handle the first stage of the EEO complaint process and
to independently investigate all EEO complaints filed by Govern-
ment employees.

I have to take exception with one thing that’s been offered to this
committee today, and that's the EEOC functions as a quasi-tribu-
nal in the EEO administrative process. Therefore, I think the
EEOC should not have the investigative authority if it’s going to
perform the quasi-tribunal authority of rendering decisions. But 1
do agree that the committee needs to formulate legislation that
gives the EEOC the same quasi-tribunal authority that the MSPB
enjoys, and that agencies must abide by its rulings.

I believe we need to conduct a comprehensive audit of each agen-
cy’s EEO program, imposing strict penalties for agencies and man-
agers who lie to Congress or to the EEOC or to the MSPB; impos-
ing strict penalties for agencies, managers, and employees who lie
during the EEO investigations or in Federal court.

At this time, I'd like to comment on the Federal Employees Fair-
ness Act bill. Some of the testimony I've heard here today leads me
to say that there are parts of the bill that are duplicative of the
process that is now currently in place.

The problem with the Federal sector EEO process is not the vol-
ume of meritless EEO complaints; the problem is that Federal
agencies do not obey the laws passed by Congress and they do not
obey the regulations set forth by the EEOC.

In the current process, a person is required to see an EEO coun-
selor prior to filling an EEO complaint; 29 CRF, subsection
1614.105(a) reads in relevant part: “Aggrieved persons who believe
they have been discriminated against must consult a counselor
prior to filing a complaint in order to try to informally resolve the
matter.” Conciliatory decisions are already required under the cur-
rent process; they do not help.

29 CFR, subsection 1614, part 104(b), reads in relevant part:
“The Commission shall periodically review agency resources and
procedures to ensure that an agency makes reasonable efforts to re-
solve complaints informally.” So conciliatory decision requirements
are already in place, and they do not help.

The adjudication of charges without a hearing, if there is no gen-
uine issue of material fact in dispute between the parties, is al-
ready permitted by 29 CFR, subsection 1614.109(e)(3).

The fourth concern of the act addresses complaints which would
be classified as mixed-case complaints. The handling of a mixed-
case complaint is adequately addressed by 29 CFR, subsection
1614.302 through 1614.310.
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I submit to this committee that the failure of the agencies and
the EEOC to abide by the requirements of 29 CFR, subsection
1614, provide a substantial contribution to the continuing problems
regarding employment discrimination in the Federal workplace.
Agencies are currently required to maintain a continuing affirma-
tive program to identify and eliminate discriminatory practices and
policies; provide sufficient resources to its Equal Employment Op-
portunity program to ensure efficient and successful operation; pro-
vide for the prompt, fair, and impartial processing of complaints;
conduct a continuing campaign to eradicate every form of prejudice
or discrimination from the agency’s personnel policies, practices,
and working conditions; review, evaluation, and control manager
and supervisory performance.

Take appropriate disciplinary action. Establish a system for peri-
odically evaluating the effectiveness of the agency’s overall EEO
program. Develop the plans, procedures, and regulations necessary
to carry out its program. Assure that individual complaints are
fairly and thoroughly investigated. Develop a complete and impar-
tial factual record, and complete its investigations within 180 days.
The EEOC is currently required to periodically review agency re-
sources and procedures.

I submit, Mr. Chairman, that new bipartisan legislation is need-
ed to provide for pecuniary penalties and discipline for managers
and others who discriminate, penalties for agencies that do not
comply with the regulations of the EEOC, penalties for the EEOC
when it does not enforce and ensure that agencies comply with its
regulations, and compensation to victims of discrimination which
come from the agencies’ budget and not from the judgment fund of
the U.S. Treasury.

Thank you. [Applause.]

[The prepared statement of Mr. Wright follows:]
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I held the position of Air Traffic Contro] Specialist (ATCS, GS-14) from 1976 to 1989; 1
held the position of facility cartographer (GS-8) from 1989 to 1992; I held the position of Data
Systems Coordinator (DSC, GS-14) from 1992 to 1994, and I currently hold the position of
Support Specialist (GS-14).

1 was the only black on a crew when all of the white controllers received an outstanding
performance rating. [ did not receive an outstanding perfonmance rating, but my job performance
was equal to or better than each white ATCS on the crew. 1 suffered mediocre performance
appraisals as an ATCS between February, 1980 and March, 1994 as a result of filing EEO
complaints and my involvement in civil rights activities.

In October, 1985, agency management suspended me without justification and against
regulations. In December, 1985, agency management issued me an involuntary permanent
reassignment to New York Air Route Traffic Control Center and temporarily reassigned me,
without justification and against regulations. In January, 1986, agency management refused to
allow me to maintain currency on operational positions without justification and against
regulations. The agency actions from October, 1985 through January, 1986, were found to be
discriminatory by the Equal Employment Opportunity Commission.

In March, 1986, agency management withheld a Letter of Appreciation written to me
without justification and against regulations. In October, 1988, my annual leave request was
denied contrary to agency regulations. In February, 1989, I was counseled for doodling on a
scratch pad. In March, 1989, I was counseled for reading information necessary for the safe
operation of his control position.

On March 14, 1989, my request for three hours of sick leave during the evening shift was
denied without justification and against regulations. In the early morning hours of March 15,
1989, agency management administered reasonable suspicion drug test on me. Agency
management threatened me with adverse action if I refused to submit to reasonable suspicion
drug testing or if I failed to cooperate with the collection procedures. I passed the reasonable
suspicion drug test. Agency management's decision to administer a reasonable suspicion drug
test to me was arbitrary, without justification, against regulations, a retaliatory decision for my
filing EEO complaints and my involverrtent in civil rights activities, and a violation of my
constitutional rights. .

On March 14, 1989 I did not exhibit any of the symptoms of drug use. Prior to
administering the reasonable suspicion drug test, the agency had the opportunity to have me
examined by a physician, but the agency chose not to have me examined by a physician.
Statements of ATCS's and supervisory ATCS's that observed my behavior at the time of the
incident leading to the reasonable suspicion drug test show that I was in no way acting erratic.
My supervisor, Geoff Shearer, told the Air Traffic Manager of the Washington ARTCC, that
did not exhibit any symptoms of drug use.

On March 14, 1989 agency management held a telephonic conference to determine
whether reasonable suspicion drug testing would be administered to me, but I was not afforded
the opportunity to be heard during that telephonic conference. Representatives from the offices
of the Regional Flight Surgeon and the General Counsel are required to participate in the
decision process regarding reasonable suspicion drug testing, but those offices did not participate
in the decision process regarding the reasonable suspicion drug test administered to me. The
agency did not follow its own rules, or the law of the land, concerning the reasonable suspicion
drug test administered to me. I was not interviewed or examined by anyone who spoke during the
telephonic conference held on March 14, 1989, to determine if a reasonable suspicion drug test
would be administered to me.
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According to agency regulations an ATCS's shift is over 8 hours after the ATCS begins
work. On March 14, 1989, 1 was performing the duties of an ATCS and began working no later
than 2:32 p.m., therefore, my shift was over no later than 10:32 p.m. On March 14, 1989, the
agency issued me an order at 11:01 p.m. to remain at the Washington ARTCC. Before my shift
ended, the agency did not issue me any orders or directives to remain on duty. The agency
ordered me back on duty, without justification, against agency regulations and in violation of my
rights under the law, to administer the reasonable suspicion drug test.

Agency management placed me on a performance improvement plan to change the way [
communicated. Ichanged the way 1 communicated, then the agency used the change as a basis
for reasonable suspicion drug testing. Without justification and against agency regulations,
agency management ignored safeguards designed to preserve my rights and, without due process
of law, deprived me of my liberty rights guaranteed by the Fourth Amendment of the United
States Constitution.

For the reasonable suspicion drug test, agency management required, without justification
and against agency directives, and in violation of my rights under the law, that my urine
specimen be given under direct observation. 1 was not seen with, nor did I have, equipment or
implements used to tamper with urine samples. The agency had not previously confirmed that I
was an illegal drug user. I have the right not to be subjected to the unreasonable, unjustified and
excessive requirement of direct observation in providing my urine specimen even if the
reasonable suspicion drug test was otherwise made in accordance with due process of law. In
retaliation for my filing EEO complaints and my involvement in civil rights activities, agency
management was deliberately indifferent to my constitutional right to be free from unreasonable
search and seizure, and knowingly permitted a series of acts which it knew or reasonably should
have known would cause the infliction of constitutional injury to me. I suffered severe emotional
distress and humiliation as a result of the agency's actions.

In an effort to justify administering a reasonable suspicion drug test to me, the agency
used my failure to explain the reason for the turns I issued as the basis for reasonable suspicion
drug testing. The ATCS that relieved me on the radar position on March 14, 1989, was a white
male. He issued at least thirteen air traffic control clearances which include turns and he did not
explain the reason for the turns he issued. However, the white ATCS did not receive reasonable
suspicion drug testing. The white ATCS and me were observed by the same agency managers
and supervisors. The reasonable suspicion drug test was designed to punish me for attempting to
preserve rights secured to me by law and it had that result. The reasonable suspicion drug test
was unreasonably intrusive and I suffered irreparable harm as a direct result of the reasonable
suspicion drug test administered to me by the Agency.

Agency management coordinated my removal from ATCS duties, using the incident on
March 14, 1989, where I lost concentration while thinking about my ongoing difficulties with the
agency as pretext for removal. In June, 1989, Dr. Edward Bauer, then the FAA Eastern Region
Flight Surgeon, medically disqualified me from performing the duties of an ATCS on the basis
of a psychiatric diagnosis of “Adjustment Disordet/Personality Disorder, Dysfunctional” and
hypertension. Dr. Edward Bauer is not a qualified psychiatrist, therefore, Dr. Edward Bauer is
not qualified to render a psychiatric diagnosis of “Adjustment Disorder/Personality Disorder,
Dysfunctional.” The diagnosis “Adjustment Disorder/Personality Disorder, Dysfunctional” is
not written in any psychiatric evaluation performed on me. The diagnosis “Adjustment
Disorder/Personality Disorder, Dysfunctional” is not listed in the Diagnostic and Statistical
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Manual Of Mental Disorders (DSM-III-R), Third Edition - Revised, published by the American
Psychiatric Association.

Prior to March 14, 1989, Dr. Barton Pakull, the agency’s Chief Psychiatrist determined
that I did not possess any disqualifying mental condition. After March 14, 1989 there has been
only one psychiatric evaluation performed on the me and that evaluation was performed by Dr.
Selwyn Rose. Dr. Selwyn Rose's psychiatric evaluation reads in relevant part "Psychiatric
Diagnosis: No mental illness" and “[h]e would be capable of air traffic control in another facility,

On March 12, 1990, the agency issued its final medical determination finding that I am
medically disqualified from performing ATCS duties because I am a "person with a personality
disorder ...which clearly indicates a potential hazard to safety in the Air Traffic Control System."
My agency medical file does not contain any documents which support the agency's decision to
medically disqualify me because I possesses any psychiatric disorder or any other condition for
which an ATCS is or has been medically disqualified. On December 29, 1989, Dr. Pakull
conceded in a telephone conversation that [ was not in such condition that I should be
disqualified from ATCS duties. A letter of January 26, 1990, from Dr. Pakull to Manager,
Employee Health Branch, which recommends that the Federal Air Surgeon uphold my
permanent medical disqualification, does not contain any medical basis for upholding my
medical disqualification.

Agency management has denied me the opportunity to gain staff experience as a Military
Operations Specialist, as a Training Specialist, and as a Quality Assurance Specialist as reprisal
for my filing EEOQ complaints and my involvement in civil rights activities. While I was
assigned to the GS-8 position as facility cartographer, I arranged a detail for myself to a GS-14
staff position in FAA Headquarters. FAA Headquarters staff experience is beneficial towards
promotion because it provides the most points on the promotional evaluation. Agency
management at the Washington ARTCC refused to release me to FAA Headquarters, even
though I was filling a GS-8 position. Agency management's refusal to release me to FAA
Headquarters for a staff position detail was designed to punish me for the filing of EEO
complaints and for assisting employees in the vindication of civil rights. The experience gained
as a Military Operations Specialist, 8s a Training Specialist, as a Quality Assurance Specialist,
and as a Headquarters staff Specialist is considered by the Agency to be necessary for promotion
to the GS-15 position. Agency management denied me the experience and training that would
allow me to successfully compete for promotion.

The Agency has removed me from ATCS duties, denied promotional opportunities,
discriminated in training, discriminated in retraining and on-the-job training, or otherwise abused
and discriminated against I because of race, sex, color, age, and as reprisal for my involvement in
both civil rights activities and the EEO process.

The FAA fails to:

e Take appropriate or corrective action regarding the discriminatory treatment, abuse,

and harassment suffered by me.

¢ Promote the full realization of equal employment opportunity through a continuing

affirmative program.

e Maintain a continuing affirmative program to promote equal opportunity and to

identify and eliminate discriminatory practices and policies.

3
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¢ Provide for the prompt, fair, and impartial processing of complaints.

¢ Conduct a continuing campaign to eradicate every form of prejudice or discrimination
from the agency's personnel policies, practices and working conditions.

o Review, evaluate, and control managerial and supervisory performance in such a
manner as to insure a continuing affirmative application and vigorous enforcement of
the policy of equal opportunity.

e Take appropriate disciplinary action against employees who engage in discriminatory
practices.

e To establish a system for periodically evaluating the effectiveness of the agency's
overall equal employment opportunity effort.

e Appraise its personnel operations at regular intervals to assure their conformity with
its program, 29 C.F.R. § 1613 and § 1614, and the instructions contained in the Equal
Employment Opportunity Commission’s management directives.

o Evaluate, from time to time, the sufficiency of the total agency program for equal
employment opportunity.

¢ Make improvements or corrections in the agency program for equal employment
opportunity, as needed. :

e Take prompt remedial action or prompt disciplinary action with respect to managerial
or supervisory employees who have failed in their responsibilities to comply with the
requirements set forth in FAA Order 1400.8 and other equal employment regulations,
rules, directives, and laws.

s Deter discriminatory personnel actions.

* Provide sufficient resources to its equal employment opportunity program to ensure
efficient and successful operation.

e Enforce its equal employment opportunity regulations contained in FAA Order
1400.8.

e Process employment discrimination complaints fairly, promptly, and in accordance
with the 29 C.F.R.

»  Assure conformity per 29 C.I'.R. 1614.102(b)(2).

e Follow its own rules, directives, or policies.

The FAA does not fully or fairly investigate situations involving allegations of discrimination
prior to rendering a decision. The FAA unfairly and unlawfully terminated processing on my
EEO complaint numbers 87-177 and 88-88 without notice to me.

The above listed violations by FAA management are uncorrected and ongoing and
represent discrimination and reprisal against me for having engaged in activities protected by the
laws of the United States, activities which agency management found distasteful.

While I was assigned to the facility cartographer position, agency management required
me to incessantly leave my office door open. Since January, 1976, office doors in the
Washington ARTCC have been open or closed isochronally and coworkers have been permitted
to visit any office and chat. The FAA does not have any policy or regulation prohibiting the
closing of office doors, any policy or regulation that proscribes the number of persons allowed to
use an office telephone, or any policy or regulation that limits the number of persons allowed to
visit an office. My supervisor never indicated that the closing of my office door, or the number
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of visitors to my office, or the frequency or length of the use of my office telephone in any way
interfered with my work, or that my work performance was less than satisfactory.

I obtained permission from my supervisor to be able to close my office door. A coworker
subsequently entered my office. Shortly afterwards, the Air Traffic Manager at the Washington
ARTCC entered my office. The Air Traffic Manager told me that my office was for official
business and she wanted to make it perfectly clear that the door to my office was to remain open,
at all times, because my office was not a counseling room. Additionally, the Air Traffic
Manager stated that my office and the telephone within were only for official business use. The
Air Traffic Manager was hostile, unbusinesslike, discourteous, abusive, insulting, disrespectful,
loud and boisterous.

During this time, I was assisting Ms. Kim Hamilton and other employees with the
vindication of their civil rights. FAA management told Ms. Hamilton that she could not speak
with me whenever she needed to, but she would have 1o get management's approval prior to
speaking with me and agency management refused to allow Ms. Hamilton to talk with me in my
office or in the hallway outside my office. Agency management wanted to inhibit the assistance
that I could provide Ms. Hamilton and other employees with EEO matters and agency
management's actions had that effect. Agency officials were deliberately indifferent to our
constitutional right to be free to associate for the vindication of civil rights.

Between October 12, 1990, and October 14, 1990, agency management terminated the
outside line access on my office telephone, without justification, to inhibit the vindication of civil
rights, to inhibit me from providing assistance for the vindication of civil rights, and as
punishment for assisting in litigation vindicating civil rights and previously filed complaints.
Agency management's termination of the outside access on my office telephone had the effect of
inhibiting the vindication of civil rights and inhibiting me from providing assistance for the
vindication of civil rights.

Agency management terminated my access to the reference materials containing EEO
laws and regulations at the Washington ARTCC, without justification and against regulations.
The agency required me to make an appointment and to submit a written request for the
information I wanted regarding EEO. I ¢omplied with the agency's requirement and submitted a
written request to the agency for EEQ, discrimination regulations and reference material. The
agency did not honor my request. [ was never given access to all of the information I requested.
The agency's unwarranted termination of my research of EEO laws and regulations and the
agency's failure to honor my request for EEO and discrimination laws and regulations was
discriminatory behavior based on race, sex, color, age, was a retaliatory decision for my filing of
EEO complaints, was intended to inhibit my litigation vindicating my civil rights, and reprisal
for my providing assistance to other employees in the vindication of their civil rights.

On September 15, 1993, while on duty during the 4 p.m. to midnight shift, I was called a
"motherfucker” by a white coworker. I reported the verbal abuse to the management of the
Washington ARTCC. Agency management at the Washington ARTCC did not take corrective
action. Verbal abuse of black employees by white employees at the Washington ARTCC is
condoned by management at the Washington ARTCC. I have been ridiculed by white employees
at the Washington ARTCC. I reported being ridiculed by white employees to the management of
the Washington ARTCC. Agency management at the Washington ARTCC did not take
appropriate corrective action. White employees ridiculing black employees at the Washington
ARTCC is condoned by management at the Was?ifﬁgton ARTCC.
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On approximately May 10, 1995, the Air Traffic Manager at the Washington Air Route
Traffic Control Center, selected a white male as the Assistant Manager for Plans and Programs
for a period not to exceed 120 days without equally considering me for the position. A
promotion from Plans and Programs Specialist to Assistant Manager for Plans and Programs is
accompanied by a raise in salary. The time served as the Assistant Manager for Plans and
Programs is experience that can be used to bid on other GS-15 positions within the Federal
Aviation Administration, within the Department of Transportation and other agencies within the
United States Government. At the time of the promotion, both I and the white male that was
selected were Plans and Programs Specialists assigned to the Plans and Programs Office within
the Washington Air Route Traffic Control Center. The white male that was selected does not
have any qualifications for the position that I do not possess. I do have qualifications that the
white male that was selected does not possess. 1 was not interviewed for the position. I was not
fairly considered for promotion because I am a black male, [ had filed EEO complaints and as
reprisal for my involvement in civil rights activities.

After the discriminatory selection on or about May 10, 1995, of the Assistant Manager for
Plans and Programs for a period not to exceed 120 days, [ wrote a letter requesting to see the
Eastern Region Air Traffic Division Manager. The Eastern Region Air Traffic Division Manager
is the supervisor of the Manager of the Washington ARTCC. I offered to travel to New York, at
my expense, to meet with him. He refused to meet with me, even though, he traveled to the
Washington Center to an award ceremony. The Manager of the Washington Center received a
passing evaluation in the area of EEQ.

The Eastern Region Air Traffic Division Manager recently received the Secretary of
Transportation’s Award for Excellence in EEO. After hearing about the award, I telephoned the
Civil Rights Officer in the Eastern Region and asked how in the world this was possible. The
Civil Rights Officer admitted to me that he and the Eastern Region Air Traffic Division Manager
never had one conversation regarding EEQ. Later, I understood just how the award was possible.

The Civil Rights Officer for the Eastern Region was on the committee that voted the award to
the Eastern Region Air Traffic Division Manager. After the Eastern Region Air Traffic Division
Manager received the award, the Civil Rights Officer was promoted. The Eastern Region Air
Traffic Division Manager refused to take any action that would correct the situations contained in
my letter and refused to see or speak with me regarding the contents of my letter because [ am a
black male and as reprisal for I having filed EEO complaints and my involvement in civil rights
activities.

The unlawful acts described hereinabove are of such a nature, and were committed under
such circumstances, that they would not have occurred, but for the fact that the person or persons
committing them was an official, purporting to exercise his official powers. The unlawful acts
consist of an abuse or misuse of power which is possessed by agency officials only because they
are agency officials. Agency management's actions were based on impermissible considerations
of sex, race and civil rights activities. I have suffered and continues to suffer pecuniary losses,
severe emotional distress, mental anguish, loss of enjoyment of life, humiliation, and other
nonpecuniary losses as a direct result of agency management's unlawful and discriminatory
actions. The abusive practices and actions of agency management and agency personnel
contained herein have been condoned by the agency, and therefore, can be said to have been
adopted by the agency. Agency management has performed, or failed to perform, acts which
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operate to deprive me of one or more of my rights protected by the United States Constitution,
law or regulation.

My experience with EEQ in the federal sector has convinced me that the federal
government is not a model employer, with regard to EEO. In fact, the opposite is true and the
climate has not changed in the past two decades.

Attachment A is a Memorandum from the former Department of Transportation Inspector
General to the FAA Administrator. In that Memorandum, Ms. Schiavo makes a disturbing
observation regarding FAA management’s mind set. Ms. Schiavo observed that “[w]hile each of
these abuses are vastly different, there is a common thread. That thread is the mind set within
FAA that managers are not held accountable for decisions that reflect poor judgment. Until
senior FAA management is willing to send a different message, [ suspect that the pattern of
abuse we identified will, unfortunately, continue.”

The same “mind set” that Ms. Schiavo identifies in her memorandum is present with
regard to EEO and able to perpetuate because senior FAA management is unwilling to abide by
laws enacted by Congress, or to send the message that discrimination will not be tolerated. I
have personal knowledge of several instances where discrimination was found within the FAA,
however, discipline has never been recommended and the offending management official has
never been disciplined.

The FAA has a separate Office of Civil Rights. The Office of Civil Rights is charged
with overseeing the actions and decisions of management officials. The Office of Civil Rights
does not oversee the actions and decisions of management because all of the field EEO
employees work for the very persoris they are charged to oversee. It is impossible to oversee a
manager’s actions or decisions when you work for that manager or that manager controls or
influences what kind of performance rating you receive. FAA management (1) controls the
actions and decisions of its civil rights personnel, (2)uses its Office of Civil Rights to support,
not oversee, the discriminatory decisions made by its managers, (3) condones discriminatory
decisions, and (4) does not properly discipline management officials or others that discriminate.

Management in the FAA decides and controls everything regarding EEO (i.e. who
becomes an EEO counselor, who becomes an EEO investigator, how EEO investigations are
conducted, etc.). I suspect it is the same throughout the other federal agencies. When members
of management, who are not committed to EEO, are deciding the who’s, what’s, when’s, etc.
regarding EEO, it is impossible to have equal employment opportunity. The FAA’s EEO
investigators are, for the most part, untrained and instructed to conduct investigations in a way
that protects the agency. The FAA’s EEO investigators receive a complaint for investigation, the
investigator contacts the complainant and asks for a affidavit regarding the allegations in the
complaint, and then the investigator asks the alleged discriminatory management official if he or
she discriminated against the complainant. That is the extent of the overwhelming majority of
investigations. The complainant is left to collect all of his or her evidence and witnesses. This
type of investigation can hardly be considered “a complete and impartial factual record upon
which to make findings on the matters raised by the written complaint” as required by 29 C.F.R.
§ 1614.108(b).

Although significant progress has been made in the EEO arena, in the current
environment in the federal government, several factors prevent the federal government from
becoming a “model employer” and contribute to its continuing to be the best example of the
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“unlawful discrimination in employment” that necessitated Civil Rights Acts of 1964, 1972, and
1991. Those factors are:

e Agencies willfully do not comply with applicable law and regulations.

¢ Agencies suffer no consequences for failing to comply with applicable law and

regulations.

e Agency managers suffer no consequences for discriminatory decisions.

e Agencies promote managers that practice discrimination.

» Agencies disseminate EEO information to management and keep employees

uninformed.

o The EEOC, the Merit Systems Protection Board (MSPB), and the federal courts fail

to maintain an unbias and impartial role.

e  While the current laws are a step forward, they do not provide sufficient sanctions for

discrimination in the federal government.

In a conversation with a member of management with the Department of Labor, I learned
that, inspite of the fact that there is a requirement for each agency to have EEO regulations, the
Department of Labor (DOL) does not have any regulations regarding EEQ. The FAA’s and
DOL'’s failure to comply with the requirements of 29 C.F.R. § 1614 is but one example of federal
agencies willful noncompliance with regulations. The noncompliance by federal agencies with
applicable law is obvious. When cases are taken to federal court and either settled or damages
awarded, the monies are paid from the judgment fund of the Department of the Treasury. The
Department of Justice defends the offending agency, manager(s), and others. Punitive damages
are not available from the federal agency guilty of discrimination. Therefore, the offending
agency suffers no sanctions. Mangers and others who discriminate are defended, in
administrative proceedings by agency attorneys, are not disciplined, and suffer no loss (either
pecuniary or nonpecuniary). Their careers continue on and they are often promoted, even after
the MSPB, EEOC, or a federal court finds that they have discriminated. The FAA’s Office of
Civil Rights distributes guidance to management on important EEO matters, but keeps the
employee uninformed. Employees are left “out in the cold” and force to acquire EEO
information as best they can, while civilwights personnel keep agency managers informed of the
current legal opinions. Too often the MSPB, the EEOC, or a federal court simply takes the
naked assertions of agency counsel or the Assistant U.S. Attorney as evidence instead of
requiring the same standard of proof required from the complainant or plaintiff. Agency
attorneys and the U.S. Attorney ought to be held accountable for willfully perpetrating frauds in
proceedings and an agency should not be able to simply say we did not commit any acts of
discrimination, but must, in fact, be required to produce some evidence other than the ramblings
of a lying attorney. While the current laws provide for compensatory damages of up to
$300,000, the laws are insufficient to deter or compensate for discrimination.

Although the EEOC does find discrimination in some cases, all too often the EEOC fails
to take an impartial and unbiased role in the EEO process. In one case that I was providing
representation for a complainant before the EEOC, the FAA failed to comply with an ORDER
issued by the EEOC. In this case, the FAA dismissed a complaint. The dismissal was appealed
to the EEOC. The EEOC reversed the FAA’s dismissal of the complaint and ORDERED the
FAA to investigate. Instead of investigating the complaint as ordered, the FAA sent the
complainant a letter threatening to dismiss the complaint again. 1 petitioned to the EEOC for an
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ORDER to require the FAA to conduct an investigation as ordered by the EEOC. The EEOC
sent me a letter saying that the FAA submitted documentation that showed it was in compliance
with the ORDER issued by the EEOC. When | requested a copy of the documentation submitted
by the FAA to the EEOC (as a copy had not been provided to me, as the complainant’s
representative, by the FAA), the EEOC could not produce a copy of the documentation it said it
received from the FAA. When I attempted to file a complaint with EEOC management
regarding the handling of my petition for enforcement and the failure of the FAA and the EEOC
to provide me with required submissions, I found it impossible to speak with any management
official at the EEOC with authority to correct the deficiency. On several occasions, I have
requested an appointment to speak with the Chairman, Vice Chairman, and each Commissioner
at the EEOC. They are all to busy to discuss the shortcomings of the EEOC.

I represented Ms. Kim L. Hamilton while she was an FAA employee and have continued
to represent her since her removal from the FAA. Ms. Hamilton was an FAA employee from
July 1988 to May 1991. After Ms. Hamilton was removed from the FAA, 1, as Ms. Hamilton’s
representative, wrote a letter to Mr. James Busey, then the Administrator of the FAA, and
requested the assistance of his office in correcting the inequalities and inappropriate actions
concerning Ms. Hamilton’s removal. In my letter, | pointed out that (1) FAA Order 1400.8,
paragraph 810 requires “Any decision which constitutes an adverse or disciplinary action or any
change in duty station, or job assignment, or supervision of an employee who has contacted an
EEO counselor or who has filed a discrimination complaint must be coordinated with the EEO
Officer. .. ” (2) Ms. Hamilton had contacted an EEO counselor, and (3) the coordination
required by FAA Order 1400.8, paragraph 810, had not been accomplished prior to Ms. Hamilton
being removed (Attachment B).

In response to my letter to Administrator Busey, I received a letter from Mr. Leon C.
Watkins, then Assistant Administrator for Civil Rights (Attachment C). Mr. Watkins’ wrote,
“we do not substitute the judgment of the EEO office for the judgment of individual managers
except in the most extraordinary circumstances . . . FAA Order 1400.8, Section 810 does not
have the force and effect of an injunction, nor does it stay managerial decisions regarding
adverse or disciplinary action against employees . . . {[slecondly, we believe the complaint
processing regulations and civil service rules contain sufficient safeguards to ensure that a
wrongfully discharged employee is restored to her rightful place with all the appropriate benefits
and conditions of employment . . . [b]ut in our civil service system, a manager’s actions are
presumed reasonable unless they are proven otherwise . . . Ms. Hamilton’s complaint will be
thoroughly investigated and the parties given an opportunity to resolve it.” Mr. Watkins’ letter
provides clear and convincing evidence that (1) the FAA’s Office of Civil Rights does not ensure
or enforce compliance with FAA Order 1400.8, (2) when managerial decisions that are contrary
to agency directives are brought to the attention of the highest levels of management in the FAA
the agency will not take action to correct them, (3) in the FAA, regardless of whether the
requirements of applicable directives have been followed, a manager’s decision is going to be
upheld by the FAA until the aggrieved person proves the decision to be discrimination, (4) the
FAA cannot be trusted to completely and unbiasedly investigate complaints of discriminatory
treatment and eliminate discrimination on its own, but waits for adjudication of EEO complaints,
(5) the FAA is not committed to a work environment that promotes equal opportunity, and (6)
the FAA does not investigate complaints alleging discriminatory decisions before allowing
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managerial decisions to become effective, but presumes that its manager’s decisions to be
reasonable.

Ms. Hamilton requested a hearing on her EEO complaint before the EEOC. The
administrative judge at the EEOC determined that Ms. Hamilton’s EEQ complaint was a mixed
case and required Ms. Hamilton to file an appeal with the MSPB. Ms. Hamilton filed an appeal
with the MSPB. During the proceedings before the MSPB the (1) agency lied about the location
of Ms. Hamilton’s records, (2) agency’s attorney withheld evidence, willfully disobeying two
Orders of the administrative judge, (3) agency’s attorney lied to the administrative judge, (4)
administrative judge did not sanction the agency or the agency’s attorney for the misconduct.

The attorney for the FAA in this matter is Ms. Mary McCarthy. The FAA issued a final
agency decision letter by certified mail, return receipt requested on June 21, 1993. Ms. Hamilton
signed the return receipt for the decision letter on July 26, 1993. Ms. Hamilton appealed her
removal to the MSPB. Upon receipt, the Administrative Judge (AJ) issued an Acknowledgment
Order directing the FAA to submit “copies of all other documents which are relevant and
material to this appeal.” As a part of the Order, the Al, sua sponte, questioned the timeliness of
the appeal and ordered Ms. Hamilton to submit evidence and argument to establish that her
appeal was timely.

Ms. Hamilton timely responded to the above Order on August 30, 1993, supplying a copy
of the Certified Mail receipt showing that she had mailed her appeal on August 13, 1993.
However, she did not submit evidence showing when she received the FAA’s decision because
the FAA was ordered to submit “copies of all other documents which are relevant and material to
this appeal.” The FAA had in its possession the return receipt that Ms. Hamilton signed showing
when she received the FAA’s decision letter. As the timeliness of Ms. Hamilton’s appeal was an
issue and the FAA was ordered to submit all other relevant and material documents, the FAA had
a moral, legal and ethical responsibility to submit a copy of the retum receipt signed by Ms.
Hamilton showing when she received the FAA’s final decision letter.

Ms. Mary M. McCarthy filed the Agency’s response. Ms. McCarthy did not submit
ANY of the required agency documents. Instead, she filed a letter with the AJ arguing that Ms.
Hamilton had not met her burden of proving that her appeal was timely filed and requesting that
Ms. Hamilton’s appeal be dismissed as untimely. Ms. McCarthy withheld relevant evidence (the
signed return receipt) and then argued a position that she knew or reasonably should have known
was ethically improper.

The AJ dismissed Ms. Hamilton’s appeal as untimely filed. Upon receiving the above
ruling, Ms. Hamilton went to the post office and obtained a copy of the postal form showing
when she signed for the copy of the FAA's decision. Ms. Hamilton filed a Petition for Review
with the Board which contained a copy of the postal form.

Ms. McCarthy opposed further review. In the Agency’s Response To Petition For
Review, under Statement of Facts, Ms. McCarthy does not include the date that Ms. Hamilton
signed for the agency’s final decision letter. Ms. McCarthy argued that “Appellant did not
exercise due diligence to obtain evidence of the date she received the agency’s final EEO
decision,” Ms. McCarthy also argued “the Acknowledgment Order gave the agency the
opportunity to respond to the issue of timeliness, but did not require it to do so0.” Lastly, Ms.
McCarthy argues “if Appellant required documents in the sole possession of the agency to
establish that her appeal was timely, it was incumbent on her to request those documents from
the Agency.” The MSPB denied Ms. Hamilton’s Petition For Review.
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Ms. Hamilton appealed the Board’s dismissal of her appeal to the United States Court of
Appeals for the Federal Circuit. The Court said, “As an initial matter, we reject the FAA's
argument that it had no obligation to come forward with relevant evidence in its possession.
While we conclude that the MSPB may place the burden of proof of timeliness on the employee,
the agency may not excuse its withholding of evidence on that ground. The agency may not sit
by concealing evidence that would change the result in a case. We disapprove of such
gamesmanship.” Attachment D, page 646.

The Court found that Ms. Hamilton’s appeal had been timely filed. The final decision of
the Board was reversed and the case was remanded for further proceedings to the merits of Ms.
Hamilton’s removal. The result of Ms. McCarthy’s withholding of evidence was to delay a
hearing on the merits of Ms. Hamilton’s appeal for 3 years. At this point, a Federal Court had
expressed disapproval to Ms. McCarthy regarding her unethical behavior. However, Ms.
McCarthy’s behavior would become even more unethical.

On April 16, 1996, the AJ issued an Order directing the FAA to submit the required
agency response because it was not previously provided. Ms. McCarthy failed to (1) submit the
complete agency record of the action as ordered, (2) submit all relevant documents as ordered,
and (3) contact Ms. Hamilton or me, as Ms. Hamilton’s representative, as ordered.

On June 26, 1996, 1 contacted Ms. McCarthy and requested that the file maintained by the
agency’s Eastern Region Office of Civil Rights on Ms. Hamilton be forwarded to one of Ms.
Hamilton’s witnesses who is employed by the Department of Transportation’s Office of Civil
Rights. Ms. McCarthy offered to send a Xerox copy of the file or in the alternative, she offered
to allow the witness to view the original file at the Regional Office in New York. [ informed Ms.
McCarthy that both of her offers were unacceptable.

Ms. McCarthy filed a Motion with the Board requesting an order allowing her to produce
a copy of the file maintained on Ms. Hamilton to Ms. Hamilton’s witness. Ms. McCarthy
misleads the AJ by saying “The Agency has a general concern about transmitting original files
outside the facility in which they are maintained. There is the possibility that these documents
can be lost or destroyed in the mails leaving the Agency without an original copy of many
documents. Additionally, files can becoyne lost when they are removed from their normal
location.”

The agency has no such concemn. The only concern Ms. McCarthy has is to intentionally
frustrate the rational search for the truth. Ms. McCarthy misled the AJ in order to justify her
intentional withholding of the file in question. On Wednesday, June 26, 1996, at 9:30 a.m. |
telephoned Ms. McCarthy in order to request that the file be forwarded to the Departmental
Office of Civil Rights in the headquarters building of the Department of Transportation for Ms.
Barbara Boulware's review. I did not speak with Ms. McCarthy at this time, but instead got her
voice mail. I left a message on Ms. McCarthy's voice mail explaining the purpose of the
telephone call and requesting that Ms. McCarthy return my telephone call.

After leaving the message on Ms. McCarthy's voice mail, at 9:4S a.m. the same moming,
I telephoned Ms. Loretta E. Alkalay, Assistant Chief Counsel, at the telephone number 718-553-
3285. I was told that Ms. Alkalay was engaged in a telephone conversation on another line. |
left a message for Ms. Alkalay requesting her to return my telephone call.

After leaving the request for Ms. Alkalay to telephone me, at 10:00 a.m. the same
norning [ telephoned Mr. Marcus Davis, Field Civil Rights Officer, at 718-553-3290 and asked
m if Ms. McCarthy had returned Ms. Hamilton’s file to his office. Mr. Davis responded that
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Ms. McCarthy had not returned the file. [ asked Mr. Davis if he had any objection to sending the
file in question to Ms. Barbara Boulware in the Departmental Office of Civil Rights in the
headquarters building of the Department of Transportation for her review. Mr. Davis told me
that he did not have any objection to the file being sent to Ms. Boulware.

At 12:22 p.m. the same day Ms. Alkalay telephoned me. [ was not available and Ms.
Alkalay left a message that she had called and would be available until 4:00 p.m. At 1:00 p.m.
the same day [ again telephoned Ms. Alkalay. During this telephone conversation [ explained
that the reason for my telephone call was to request that Ms. McCarthy forward the file on Ms.
Hamilton that was obtained from the Eastern Region Office of Civil Rights to the Departmental
Office of Civil Rights in the headquarters building of the Department of Transportation for Ms.
Barbara Boulware's review by July 1, 1996. Ms. Alkalay asked if I had contacted Ms. McCarthy
with the request. [ informed Ms. Alkalay that I had attempted to contact Ms. McCarthy, but got
her voice mail and left a message, but [ had no way of knowing if Ms. McCarthy was in the
office, so I placed a telephone call to her because she was the Assistant Chief Counsel. Ms.
Alkalay responded that she was not familiar with the case, but she saw no problem with sending
a civil rights file to another civil rights office.

At 1:30 p.m. the same day after finishing the telephone conversation with Ms. Alkalay, I
telephoned Mr. Davis in the Eastern Region Office of Civil Rights. [ advised Mr. Davis of the
1:00 p.m. conversation I had with Ms. Alkalay and that the file in Ms. McCarthy's possession
would be forwarded to Ms. Boulware by July 1, 1996. 1 asked Mr. Davis to forward the file to
Ms. Boulware by July 1, 1996 if the file was returned to his office. Mr. Davis agreed to forward
the file to Ms. Boulware should the file be returned to his office.

At 4:00 p.m. on the same day Ms. McCarthy telephoned me. Ms. McCarthy advised me
that she would send a Xerox copy of the file to Ms. Boulware. I informed Ms. McCarthy that a
Xerox copy of the file is unacceptable. Ms. McCarthy then informed me that Ms. Boulware can
review the file in the FAA's New York offices. I informed Ms. McCarthy that to require Ms.
Boulware to travel to New York to review the file is also unacceptable. Ms. McCarthy refused to
send the original file to Ms. Boulware and told me that I would have to “work it out with the
Office of Civil Rights." I then told Ms. McCarthy that Mr. Davis said that she has custody and
control of the file. Ms. McCarthy responded that the Office of Civil Rights has custody and
control of the file. I then informed Ms. McCarthy that I already had the consent of the Office of
Civil Rights to forward the file to Ms. Boulware.

The next morning on June 27, 1996 [ telephoned Mr. Davis and informed him of the
contents of the conversation with Ms. McCarthy at 4:00 p.m. the previous day. Mr. Davis
informed me that he had requested the return of the file from Ms. McCarthy. I again requested
Mr. Davis to forward the file to Ms. Boulware as soon as it was returned to his office. Mr. Davis
agreed to do so. On July 1, 1996, I telephoned Mr. Davis to see if the file had been returned to
his office and forwarded to Ms. Boulware. Mr. Davis informed me that Ms. McCarthy had not
returned the file.

Ms. McCarthy's argument that the agency has a general concern about transmitting
original files outside the facility in which they are maintained is without merit and is simply a
pretentious appeal to authority. Mr. Davis, Field Civil Rights Officer, is responsible for the
custody and control of the file in question and does not have an objection to the file being
forwarded to Ms. Boulware. Ms. Alkalay, Assistant Chief Counsel and the head of Ms.
McCarthy’s office, sees no problem with forwarding the file in question to Ms. Boulware. Ms.
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McCarthy is the only person expressing any concern about forwarding the file in question to Ms.
Boulware for her review.

The Departmental Office of Civil Rights in the headquarters building of the Department
of Transportation receives original copies of documents from all the subordinate Offices of Civil
Rights everyday in the normal course of business. This fact can be easily verified by Ms.
Boulware (202-366-8964). I did not request the agency to forward the file outside of the
Department of Transportation. I did not request the agency to handle the file any differently than
the agency does with originals of files every day in the normal course of business.

The agency's witness reviewed the original file. Ms. Hamilton is entitled to have her
witness review the same documents and not copies of the documents. The agency did not claim
any privilege regarding the file in question. Ms. McCarthy argues that files can become lost
when they are removed from their normal location. The argument is without merit. Ms.
McCarthy seems to be arguing that the Department of Transportation is incapable of tracking
files between offices. Ms. McCarthy did not cite a single instant in which files have been lost
when they were sent from one agency office to another.

The normal location for the file in question is in the Eastern Region Office of Civil
Rights. The file in question was removed from its normal location by Ms. McCarthy and then
retained by her. The file in question has not been lost and it falls into the category of a file that
has been sent from one agency office to another.

In a telephone conference with the AJ on June 11, 1996, Ms. McCarthy said she did not
submit individual pages from relevant agency Order(s) because she wanted to submit the entire
Order, but was having trouble locating the Order. Ms. McCarthy's intention was to have the
Board believe she was making an effort to find the Order(s). In a telephone conference on June
18, 1996, Ms. McCarthy said she had found a copy of the Order she was searching for, but it
would take some time to copy. Ms. McCarthy again intentionally misled the AJ. She had not
located a copy, had made no effort to locate a copy and it is clear that it would take less than five
minutes to copy the Order.

During a June 17, 1996, telephone conference Ms. McCarthy was ordered to serve the
Ms. Hamilton by noon on June 19,.1996} via Federal Express with material that included a copy
of the Washington Air Route Traffic Control Center (Washington ARTCC) Training Handbook.
On June 18, 1996, Ms. McCarthy made a telephone call to Mr. William Croghan at the
Washington ARTCC. Mr. William Croghan used the speaker connected to his telephone during
the conversation. I could clearly hear what was being said by both Ms. McCarthy and Mr.
Croghan. During that conversation, Ms. McCarthy asked Mr. Croghan if he had a copy of the
Washington ARTCC Training Handbook. When his answer was in the affirmative, she asked
him to make copies and give them to the Acting Air Traffic Manager. Ms. McCarthy then
telephoned the Acting Air Traffic Manager and asked the Acting Air Traffic Manager to give a
copy to me. On June 19, 1996, I received a telephone call from the Acting Air Traffic Manager
at the Washington ARTCC. The Acting Air Traffic Manager told me, "I have something for
you." I went downstairs to the Air Traffic Manager's office and was handed a copy of the
Washington ARTCC Training Handbook. During the conversation with the Acting Air Traffic
Manager, I was told that Ms. McCarthy had not made ANY previous requests or inquiries
regarding the availability of the Order.

Ms. Hamilton was employed at the Washington ARTCC in Leesburg, Virginia. The
Orders sought by Ms. McCarthy are on file at the Washington ARTCC. At least one of the
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Orders was written by the Washington ARTCC. If Ms. McCarthy was making a reasonable
effort to locate Orders relevant to Ms. Hamilton’s appeal Ms. McCarthy would certainly have
contacted the Washington ARTCC because the Washington ARTCC was the facility that wrote
ane of the Orders and was the facility that employed Ms. Hamilton. Ms. McCarthy DID NOT
make an appropriate or reasonable inquiry, but misled the AJ to believe she had done so. During
the telephone conferences on June 11, 1996, and June 17, 1996, Ms. McCarthy intentionally
misled the Board to believe that she was making reasonable effort to locate the Order(s) when, in
fact, she had made NO effort.

During the course of the hearing conducted by the MSPB, two witnesses for the agency
willfully and with premeditation committed perjury during their testimony. Ms. McCarthy
knew or reasonably should have known that they were going to willfully and with premeditation
commit perjury. Mr. Alan Siperstein testified that he reviewed the records for Ms. Hamilton and
in those records was an undated, unsigned, handwritten note that he believed was written by Mr.
Raul Ratcliffe, that he interpreted to mean that the coordination required by FAA regulations had
been accomplished, on May 20, 1991. Mr. Siperstein’s testimony was perjurious and Ms.
McCarthy knew or reasonably should have known that Mr. Siperstein would be willfully
committing perjury.

On April 11, 1991, Mr. Marcus Davis, Civil Rights Officer, AEA-9, wrote the Manager,
Air Traffic Division, AEA-500, to notify him that Kim L. Hamilton had filed a discrimination
complaint and that no change or adverse personnel action may be implemented involving Ms.
Hamilton without prior consultation with the Civil Rights Staff, AEA-9. This document was in
Ms. McCarthy’s possession and she withheld it.

On June 4, 1991, Mr. Hugh McGinley, Manager, Labor Relations Branch, AEA-16,
wrote Mr. Marcus Davis. Mr. McGinley’s letter reads, “On February 5, 1991 the Manager of
Washington Center proposed to remove ATCS Kim L. Hamilton as a result of Unsatisfactory
Training Progress. Subsequently on May 17, 1991, ATCS Hamilton was removed from her
position with the FAA. After termination this office learned for the first time that ATCS
Ham1lton had filed a discrimination compla.mt over her w1thdrawal from tralmng Conscquently

;_o_rgmny_e_quhg_r_gmml_d_cg;mn (emphasxs added) For your mformanon and consnderanon
ATCS Hamilton was offered three alternative ATCS assignments after withdrawal from training,
all offering promotion potential to grade GS-12. She declined all three offers. Specifically she
was offered assignment as an ATCS at Buffalo Flight Service Station, Leesburg Automated
Flight Service Station, and Richmond Air Traffic Control Tower. Leesburg Automated Flight
Service Station is located within a few miles of her present duty station and would have not
required relocation. Related to both her removal on May 17, 1991, as well as her discrimination
complain, which we understand was filed in November 1990, is the fact that ATCS Hamilton
personally submitted a grievance on August 1, 1990 under the negotiated agreement between
NATCA and FAA. The grievance was related to termination of her training at Washington
Center. While we have not seen her discrimination complaint, we have been advised that it also
was related to the termination of her training. 5 USC 7121 (d) permits an employee affected by a
prohibited personnel practice under section 2301(b)(1), which also includes discrimination, to
either raise a complaint under the negotiated grievance procedure or under the statutory
procedure, but not under both. Article 9, Section 4 of the NATCA/FAA agreement grants
employees the same option. If ATCS Hamilton has in fact filed both a gnevance and a
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discrimination complaint about the same matter, then the first option elected is the option of
choice and the second filing is invalid. From the limited information available to us it would
appear that the discrimination complaint is invalid. If that is so, then there was no failure to
coordinate the proposal to remove and decision to remove. We are enclosing the material related
to both ATCS Hamiiton’s removal and her grievance. For your information, the grievance has
been escalated to arbitration and arrangements are being made now to establish a date and time
for the hearing. Should either the FAA or the Department conclude that the discrimination
complaint is valid and that the grievance is invalid as a result, please let us know quickly so that
we can raise objection to the grievance at the start of the arbitration hearing.” This document
was also withheld by Ms. McCarthy.

On December 16, 1991 at 4:15 p.m., Mr. Siperstein was asked by the Headquarters Civil
Rights Officer to prepare a briefing on the background and status of Ms. Hamilton’s EEO
complaint. During this time, Mr. Raul Ratcliffe was also assigned to the Regional Office of Civil
Rights with Mr. Siperstein. On December 17, 1991, Mr. Siperstein prepared a briefing item and
faxed it to the Headquarters Civil rights Officer.

Mr. Siperstein was not in the Office of Civil Rights when Ms. Hamilton filed her EEO
complaints or when Ms. Hamilton’s removal was proposed or effected. Mr. Siperstein would
have had to consult the file on Ms. Hamilton or discuss Ms. Hamilton’s situation with someone
in the Regional Office of Civil Rights who was familiar with the case in order to prepare the
briefing item for the Headquarters Civil Rights Officer. When Mr. Siperstein consulted the file
on Ms. Hamilton he would have read the letter from Mr. Hugh McGinley and known that the
required coordination had not been done. Further, Mr. Siperstein would have seen a handwritten,
unsigned, undated note that he believed to be written by Raul Ratcliffe and would have most
certainly discussed it with Mr. Ratcliffe. The action log written by Mr. Siperstein concerning
Ms. Hamilton’s EEO complaint indicates that Mr. Siperstein and Mr. Ratcliffe both attended a
meeting of December 18, 1991, and during that meeting discussed the background of Ms.
Hamilton’s EEO complaint, as well as the alternatives. So, Mr. Siperstein would have learned
during one of the above mentioned conversations with Mr. Ratcliffe exactly what the
handwritten, unsigned, undated note means. In any event, Mr. Siperstein could not truthfully
testify that he knows that the required coordination was accomplished because he saw a
handwritten, undated, unsigned note that he believes was written by Raul Ratcliffe, that he
interprets to mean that the coordination required by FAA Order 1400.8 had been accomplished.

Ms. McCarthy had the June 4, 1991, letter written by Mr. McGinley in her possession
more than a month prior to Mr. Siperstein’s testimony. Ms. McCarthy also knew that Mr.
Marcus Davis was assigned to the Regional Office of Civil Rights during the time frame in
question. Ms. McCarthy had the April 11, 1991, letter from Mr. Davis in her possession prior to
Mr. Siperstein’s testimony. Ms. McCarthy knows that Mr. Davis has first hand knowledge that
the coordination required by FAA Order 1400.8 had not been accomplished. Ms. McCarthy
knows that Mr. Davis is currently assigned to the Regional Office of Civil Rights. Ms.
McCarthy had to have Mr. Davis’ permission to remove Ms. Hamilton’s files from the Regional
Office of Civil Rights. Ms. McCarthy knows that Mr. Siperstein does not have first hand
knowledge regarding the coordination required by FAA Order 1400.8. Ms. McCarthy had the
agency action log which shows the December 18th meeting in her possession prior to Mr.
Siperstein’s testimony. Assuming Ms. McCarthy performed a reasonable inquiry into the
question of whether or not the coordination required by FAA Order 1400.8 was accomplished it
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would have been impossible for her not to know that if Mr. Siperstein testified to anything other
than he learned that the coordination had not been accomplished, then he would be committing
perjury. Nevertheless, Ms. McCarthy had Mr. Siperstein to testify, and not Mr. Davis, knowing
that Mr. Siperstein’s testimony would be perjurious.

Mr. Marcus Davis currently works in the FAA Eastern Region Office of Civil Rights and
Mr. Hugh McGinley currently works in the FAA Eastern Region Human Resource Management
Division. Both have first hand knowledge of whether or not the coordination required by FAA
Order 1400.8 was in fact accomplished. Ms. McCarthy knows this to be true. However, Ms.
McCarthy chose to bring Mr. Siperstein, a witness without any first hand knowledge, to testify to
a handwritten, undated and unsigned note, that was not submitted by the agency as ordered by
the AJ, that he interpreted to mean the required coordination had been accomplished.

After Ms. McCarthy retumed Ms. Hamilton’s files to the Eastern Region Office of Civil
Rights, Ms. Hamilton traveled to the Eastern Region Office of Civil Rights in Jamaica, New
York and reviewed the files that are suppose to contain the handwritten, unsigned, undated note
by Mr. Raul Ratcliffe. Ms. Hamilton’s files did not contain any handwritten, unsigned, undated
notes whatsoever. Ms. McCarthy had Mr. Siperstein testify knowing that Mr. Siperstein would
testify to exactly what she wanted him to say and also knowing that Mr. Siperstein’s testimony
would be perjurious. There is no doubt that this was an intentional act on the part of Ms.
McCarthy and Mr. Siperstein. Instead of assisting the fact finder in determining the truth, Ms.
McCarthy purposefully perpetrated a fraud upon the Board and willfully obstructed the rational
search for the truth, s

Mr. Eugene Ullger testified that he was present during Ms. Hamilton’s debriefing session
after her 100% certification on April 19, 1990. He also testified that the 100% certification sheet
was corrected and given to Ms. Hamilton on April 19, 1990. During cross examination Mr.
Ullger confirmed that his testimony regarding when the 100% certification sheet was corrected
and given to the appellant was in direct conflict with an affidavit executed by him on October 28,
1991. Mr. Ullger testified that he had a chance to review his personal notes prior to testifying
and he did not have an opportunity to review his notes prior to executing the affidavit. For
several reasons, Mr. Ullger’s expla.r_latioh for his perjury is unworthy of belief.

First, the EEQ investigator interviewed Mr. Ullger and took notes for his affidavit prior to
October 28, 1991. The EEO investigator then typed up Mr. Ullger’s affidavit and presented it to
him to sign. Mr. Ullger had from the time the EEO investigator interviewed him until he signed
the affidavit to review his personal notes prior to executing the affidavit. Mr. Ullger would have
the AJ believe that the EEO investigator interviewed him, typed up his affidavit, and had him
sign it without affording him the opportunity to review his personal notes. If Mr. Ullger had
wanted to review his personal notes prior to signing his affidavit, then the EEO investigator
would not have forced Mr. Ullger, a second level management official, to sign an affidavit
without affording him the opportunity to review his personal notes. Mr. Ullger’s assertion is
absurd.

Second, the last paragraph of the affidavit Mr. Ullger executed on October 28, 1991
reads, “I have read the above statement consisting of two pages and it is true and complete to the
best of my knowledge and belief. ! understand that the information [ have given is not to be
considered confidential and may be shown to the interested parties.” This paragraph makes it
clear to Mr. Ullger that his signature on the affidavit is a certification that it is complete and
contains the truth.
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Third, with regard to when the 100% certification sheet was corrected, Mr. Ullger’s
affidavit is consistent with the testimony of William Croghan and Jean Needham. Both Mr.
Croghan and Ms. Needham testified that the 100% certification sheet was corrected and given to
Ms. Hamilton at least a month after April 19, 1990.

Fourth, if Ms. Hamilton’s 100% certification sheet was corrected and issued to Ms.
Hamilton on April 19, 1990 there would be NO reason for Mr. Skiles to write the July , 1991
memorandum to Ms. Hamilton issuing the corrected sheet. This document was also withheld by
Ms. McCarthy.

Fifth, if Mr. Ullger had executed the affidavit of October 28, 1991 without reviewing his
personal notes he should have contacted someone after he reviewed his notes and found out that
what he had sworn to in his affidavit was not the truth. Mr. Ullger did not contact anyone to
advise that his affidavit was not the truth.

Sixth, Mr. Ullger wrote a Memorandum on September 7, 1990, which was found by me
after the Record closed, which outlines the pertinent chronology of Ms. Hamilton’s training. It
shows that Ms. Hamilton’s evaluation sheet was corrected and issued on July 12, 1990 and not
April 19, 1990. This document was also withheld by Ms. McCarthy. It is obvious that Mr.
Ullger committed willful, premeditated perjury.

Ms. McCarthy avers she has never suborned perjury, has acted at all times within the
cannons of ethics, and is not aware of any perjurious or false testimony presented in this case.
The facts prove that Ms. McCarthy is a liar. Ms. McCarthy knew or reasonably should have
known that Mr. Siperstein and Mr. Ullger were going to willfully and with premeditation commit
perjury during their testimony.

Assuming that Ms. McCarthy performed a reasonable inquiry into the question of
whether or not the coordination required by FAA Order 1400.8 was accomplished, Ms.
McCarthy read the files she had in her possession since June 1996. After reading Ms.
Hamilton’s files Ms. McCarthy knew:

o that Mr. Siperstein had conversations with both Mr. Ratcliffe and Mr. Watkins

concerning Ms. Hamilton’s removal.

o that Mr. Siperstein does not Rave first hand knowledge regarding the coordination
required by FAA Order 1400.8.

e that Mr. Marcus Davis was assigned to the Regional Office of Civil Rights during
Ms. Hamilton’s removal.

e that Mr. Davis has first hand knowledge of whether or not the coordination required
by FAA Order 1400.8 has ever been accomplished with regard to Ms. Hamilton’s
removal.

o that the coordination required by FAA Order 1400.8 has not been accomplished.

After reading Ms. Hamilton's file, a reasonable inquiry would lead Ms. McCarthy to first
speak with Mr. Marcus Davis and Mr. Hugh McGinley. Mr. Davis currently works in the FAA
Eastern Region Office of Civil Rights and Mr. McGinley currently works in the FAA Eastern
Region Human Resource Management Division. Both Mr. Davis and Mr. McGinley have first
hand knowledge of whether or not the coordination required by FAA Order 1400.8 was, in fact,
accomplished. Undoubtedly, Ms. McCarthy spoke with one or both of them. However, neither
Mr. Davis nor Mr. McGinley would testify that the required coordination had been
accomplished. It is most likely that Mr. Davis and Mr. McGinley told Ms. McCarthy exactly the
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opposite. Ms. McCarthy needed a witness to testify that the required coordination had been
accomplished. So, Ms. McCarthy chose to bring Mr. Siperstein. After reading Ms. Hamilton’s
file and speaking with Mr. Davis and/or Mr. McGinley, Ms. McCarthy cannot reasonably or
ethically offer testimony from Mr. Siperstein that he saw a handwritten, unsigned, undated note
that says the required coordination occurred on May 20th, when she has in her possession a
typed, signed, and dated agency document to the contrary, without seeing the handwritten,
undated and unsigned note and submitting both documents to the AJ. It is obvious that Ms.
McCarthy went witness shopping to find a witness that would testify to what she wanted said.
The aforementioned documents are irrefragable evidence that Ms, McCarthy knew or reasonably
should have known that Mr. Siperstein and Mr. Ullger would be giving perjurious testimony.

If Ms. McCarthy is aware of the legal and ethical requirements of her position, then her
outrageous behavior must be contributed to a willful intent to mislead the AJ and frustrate the
rational search for the truth. The frauds willfully perpetrated by Ms. McCarthy are clear
evidence that Ms. McCarthy is untrustworthy and unprincipled. Instead of assisting the fact
finder in determining the truth, Counsel for the Agency willfully perpetrated several frauds upon
the Board and exhibited contumacious misbehavior that is obstructing the administration of
justice. In a court of the United States, Ms. McCarthy would be guilty of criminal contempt
under 18 U.S.C. § 401. See United States v. Thoreen, 653 F.2d 1332 (1981).

Final arguments were submitted in August 1996, and to date, the AJ has not issued a
decision in Ms. Hamilton’s case. The agency’s and the agency’s attommey’s conduct before the
MSPB is further evidence that the FAA will go to any lengths to defend discriminatory decisions
and that the FAA cannot be trusted to eliminate discrimination. The failure of the MSPB
administrative judge to sanction the FAA or the FAA’s attorney contributes to the ineffectiveness
of the redress process.

After the MSPB hearing concluded, I contacted FAA management at the Washington
ARTCC and explained that I had evidence which confirms that, during the MSPB hearing,
several management officials willfully and with premeditation, committed perjury and the
agency attorney had full knowledge, prior to their testimony, that the management officials
involved were going to give perjurious testimony. I requested an appointment with the
appropriate management official because the conduct of the managers and the agency attorney
involved violated agency directives. Management at the Washington ARTCC forwarded my
request to the FAA’s Eastern Region office. FAA management refused to grant me an
appointment.

After my attempt to grant the FAA the opportunity, in the first instance, to investigate the
wrongdoing of agency employees was unsuccessful, I wrote to The President of the United States
to request his immediate attention and correction of corruption and serious malfeasance within
the FAA (Attachment E). [ included a copy of Attachment A with my letter to President Clinton.
The only action taken by the Office of the President was to simply forward my letter to the
Department of Transportion (Attachment F). The letter I received reads “To ensure that your
concerns are addressed . . . As you will see, my concerns have yet to be addressed.

The Department of Transportation did not address my concerns, but simply forwarded my
letter to FAA Headquarters. FAA Headquarters did not address my concerns, but forwarded my
letter to the FAA’s Eastern Regional Administrator (Attachment G). The FAA’s Eastern
Regional Administrator did not address my concerns. The letter I received from the FAA’s
Eastern Regional Administrator reads, in pertinent part, “We have carefully reviewed the
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information you provided in which you state several management officials gave perjurious
testimony during a Merit Systems Protection Board (MSPB) Hearing. We have been advised
that you made a motion at that MSPB Hearing with regard to this perjury claim. We are
currently awaiting the ruling from the MSPB Judge. It would be inappropriate to conduct an
investigation into your allegations until the results of this ruling are known. [f you require any
further information, please contact us or have a member of your staff contact Charlotte Happle,
Administration Branch, AEA-541.1, at 718-553-4546.” Attachment H.

As 1 did not have the opportunity to provide the FAA with any specifics regarding the
perjurious testimony given by its managers, I contacted Ms. Happle, in January of this year, and
inquired what information had been reviewed because I had not yet provided any information.
Ms. Happle explained that she did not know what information had been reviewed, but promised
to get back to me. After waiting two weeks for Ms. Happle’s response, I telephoned her again.
Ms. Happle explained that she was not yet ready to respond to my inquiry, but again promised to
get back to me. I am still waiting for her retumn telephone call. FAA’s Order 3750.4 provides
specific penalties for the conduct | allege (Attachment I). The MSPB Administrative Judge’s
ruling has no bearing on whether or not the FAA disciplines its management employees for
unacceptable conduct. FAA management refuses to discipline the managers or the agency
attorney involved. So, the President of the United States, DOT, and the FAA have taken no
action against two management officials for willfully giving perjurious testimony, or the agency
attorney for her participation. ]

On October 29, 1996, I filed a complaint with the New York Bar Association against Ms.
Mary M. McCarthy. Ms. McCarthy requested that the Department of Justice represent her in that
proceeding. Before providing representation for a government employee, the Department of
Justice requires the employing agency to certify that the employee was acting within the scope of
his or her employment. Such a certification from the employing agency would naturally require
an investigation by the employing agency into the incident that is at the heart of the request for
representation from the Department of Justice.

On March 4, 1997, 1 filed a Freedom of Information request with the FAA requesting a
copy of all documents from the Departmtent of Transportation, Federal Aviation Administration
containing a statement of its findings as to whether Ms. McCarthy was acting within the scope of
her employment and its recommendation for or against the Department of Justice providing
representation (Attachment J). My request was forwarded to the FAA’s Eastern Region for
collection. I received a response, not from the FAA’s Eastern Region Administrator but from the
very office that employs Ms. McCarthy, from the Eastern Region Legal Counsel. The same
office that [ believe, in January 1997, advised the FAA’s Eastern Region Administrator that an
investigation into my allegations of misconduct would be inappropriate. The Eastern Region
Legal Counsel informed me that my request had been forwarded to the Office of the Chief
Counsel in FAA Headquarters. I did receive a letter from the FAA’s Chief Counsel denying my
request, but admitting that “a November 26, 1996, memorandum from the FAA’s Assistant Chief
Counsel for the Eastern Region to the FAA’s Assistant Chief Counsel for Litigation, advising of
the legal proceedings instituted against attorney McCarthy, and expressing an opinion on
whether attorney McCarthy was acting within the scope of her employment™ and “a December
13, 1996, letter from the office of the FAA’s Assistant Chief Counsel for Litigation to the
Department of Justice, setting forth that office’s analysis and findings on whether attorney
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McCarthy was acting within the scope of her employment, and expressing a recommendation
concerning legal representation” do exist (Attachment K).

Given these facts, if the FAA did not conduct an investigation into the Ms. McCarthy’s
behavior in the hearing before the MSPB, then the FAA actively misled the Department of
Justice regarding the issue of whether or not Ms. McCarthy was acting within the scope of her
employment, or, if the FAA conducted an investigation, then that investigation was a biased one
because management of the FAA did not contact me to secure the specifics of the incident. No
matter which is true, it is obvious that the FAA condones and protects the outrageous behavior of
Ms. McCarthy and the managers involved.

The FAA’s managers and attomeys lying in an EEO proceeding should not come as a
surprise though. They learned that lying is “acceptable” behavior by noting FAA’s top
management’s behavior before Congress. FAA management has been lying to Congress for
quite somne time, but Congress has not imposed any sanctions against the FAA or its managers
for lying to it. The recent press statement by Congressman Frank R. Wolf, Chairman,
Transportation Appropriations Subcommittee, on Management of the Federal Aviation
Administration and the Issue Paper, dated May, 1997, to the Committee on Appropriations on the
Federal Aviation Administration Potomac Tracon Project by the Surveys and Investigations
Staff, clearly indicate that FAA’s top management has being lying to Congress for years to cover
up many “errors in judgment.” Neither the FAA nor the officials involved suffered any sanction
for lying to Congress. The agency did not suffer any penalty for lying to Congress. The message
sent by the Congress is “Even when we catch you lying to us nothing will happen to you.” The
same “acceptable” behavior has been adopted by agency managers and attorneys to cover up
discriminatory actions. So, it is not surprising that such outrageous behavior is encouraged,
condoned and protected by all levels of FAA management. Effective legislation that imposes
severe sanctions that will curtail the FAA’s condoning and protecting such outrageous behavior
by its managers and other employees and the FAA’s tenacious efforts to withhold or cover up the
truth must be passed to require the FAA to obey the law and to protect the citizens from
discrimination and the resulting indignities, abuses and violations of federal and constitutional
rights suffered because of the FAA’s unlawful acts.

Should any member of Congress desire additional information, or any additional
supporting documentation , my business telephone number is (703) 771-3421.

I do solemnly declare and affirm under penalty of law that the contents of the foregoing
are true and correct to the best of my knowledge, information, and belief.

/4;w { /997 '
DATE 7 SAM GHT, JR.
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Kim Hamilton
168 Peyton Road
Sterling, VA 20165
703-406-0315

U.S. House of Representatives

Committee on Government Reform and Oversight

Civil Service Subcommittee

Washington, DC 20515-6143
September 5, 1997

My name is Kim Hamilton. I am an unemployed Air Traffic Control Specialist. I was hired by the FAA
on July 4, 1988. After successfully completing phases I through IV of training at the Air Traffic
Academy in Oklahoma City, I reported for duty at the Washington Air Route Traffic Control Center in
Leesburg, VA. I was assigned to the C Area of specialization. Upon completion of phase VIII, I began
on-the-job-training (OJT) on my first sector of live air traffic (phase IX of the training program.) The
object of OJT is to train and observe a controller, on a given sector, until he can receive a successful
certification at that sector. I was five months pregnant when I began phase IX. At the beginning of this
phase, I was told by three different veteran controllers, all from the C Area, that attempts were going to
be made to “wash me out” of the program due to the fact that I was a woman and that I was pregnant. I
ignored the warnings.

During phase IX, I experienced several difficulties, the first being serious inconsistency in my OJT
instruction. I was assigned to a crew with no OJT instructors, so I was forced to train with instructors
from other crews. I ended up receiving instruction from a total of 14 different instructors on my first air
traffic sector. (There are seven sectors in the C Area, all of which require certification.) In November of
1989, T was assigned to another crew in order to receive more consistent training. Because of my lack of
knowledge about FAA regulations and training orders, and because of what the Assistant Manager for
Training told me, I believed I was finally going to receive adequate training. However, in December,
1989, 1 was given a letter of performance deficiencies by my area manager, Cal Mann. When Mr. Mann
handed me the letter he said, “Don’t worry, this is just a formality, as long as you keep working at it,
you’ll get through this phase of training.”

On several occasions during phase IX, 1 informed my first-line supervisor that my pregnancy was
classified as high-risk. 1 previously gave the Assistant Manager for Training a letter from my doctor,
dated September 6, 1989, which explained that my pregnancy was high-risk. The letter was placed in my
file. Several times I requested either less strenuous duties or to have my training suspended until after
my baby’s birth. My requests were ignored. On January 26, 1990, I gave my supervisor, Greg Davis, a
letter from my doctor which stated that I was scheduled for a Cesarean delivery on February 14. That
wasn’t good enough for Mr. Davis. On January 30, I gave Mr. Davis another letter from my doctor
specifically requesting less strenuous duties. Mr. Davis told me he would have to consult my doctor
before he could consider my request. Mr. Davis continued to make me train on live traffic, with full
knowledge that my pregnancy was high-risk and knowing that I was scheduled for surgery in just two
weeks. When Mr. Davis couldn’t reach my doctor by phone, he proceeded to tell the nurse in my
doctor’s office that my job wasn’t stressful and that I was “only a trainee.”

I then went to the C Area Manager (now Gene Ullger) with the same request. He denied it also. It was
at this point that [ went to the air traffic controllers union (NATCA) and asked for assistance. Paul
Williams, then NATCA President, and I had a meeting with Gene Ullger to discuss my job duties. Mr.
Williams informed Mr. Ullger that other women in the facility were given lighter duties because of
pregnancy, with a simple oral request. Mr. Ullger responded that he didn’t care what was done in the
past, he wasn't going to do it for me. Mr. })éfr told me that if I couldn’t do my job then I should take
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sick leave and stay home. Mr. Williams took the matter to the Air Traffic Manager (ATM) of the
facility. I was placed in an administrative office on February 2, just 12 days before the Cesarean birth of
my daughter.

In January, 1990, I submitted a request to Gene Ullger for 320 hours of advanced sick leave to cover the
time I would be off work after my C-section. On February 13, the day before my surgery, I received a
letter from Mr. Ullger granting me only 64 hours of advanced leave with the remainder of maternity
leave to be charged as leave without pay. This was far below the number of hours normally advanced at
Washington Center for maternity leave. I asked Mr. Ullger how he arrived at 64 hours. His response
was that due to my position in training and the way I had managed my leave in the past, | was only being
allowed 64 hours. The truth is, that Mr. Ullger wrote a letter to the Washington Center ATM stating that
I was deemed to be a future training failure and that [ was unworthy of retention by the FAA, and
therefore should not be allowed the requested leave. This letter was written well in advance of my
completion of phase IX training. Since I successfully completed the first eight phases, Mr. Ullger should
have been able to reason that, given a decent chance, I could successfully complete phase [X. [t became
painfully obvious to me that Mr. Ullger was at the head of the “wash out” committee. Once again, [
contacted NATCA and requested their assistance. Literally, from my hospital bed, with a newborn in my
arms, [ was forced to fight for fair and equal treatment. On February 21, thanks to NATCA, | was
allowed 240 hours of maternity leave.

Apprehensively, | returned to work on March 29, 1990. [ was assigned to yet another crew. My new
supervisor, Thomas Skiles, assured me that [ would receive the best training possible from the instructors
on my crew and that my training would be in accordance with FAA regulations. Unfortunately for me,
on January 11, 1990, a major airspace change occurred in the sector I was training on. Ihad only 16
hours of allowable OJT time remaining. I spent 164 hours feaming a sector which no longer existed.
Even though the situation looked bleak, I worked very hard and during my certification attempt, I know
my performance was at least satisfactory.

Mr. Skiles was responsible for administering my certification attempt (also called a 100% evaluvation.)
On April 19, 1990, He paged me back from a break during peak (extremely heavy) air traffic activity and
began the certification. This is in direct conflict with agency regulations. At the end of the session, Mr.
Skiles and I went into his office to go over the evaluation sheet. There were no errors marked on the
sheet. Mr. Skiles began asking me questions about circumstances which were outside my sector and that
I was not required to know. He then started writing things on the sheet. I could see what was coming.
On April 23, Mr. Skiles gave me a letter of withdrawal from training. I was assigned to work in the
Flight Data section of Washington Center. I submitted a written response to the letter and contacted
NATCA.

Paul Williams and I had another meeting with Gene Ullger. [ pointed out to Mr. Ullger that 55 of my 75
OJT instruction reports were filled out incorrectly and that my 100% evaluation was not conducted
according to FAA regulations. Nothing was accomplished by this meeting, so I requested a meeting with
Joyce Sexton, then ATM, in order to discuss my training with her. She denied the request stating that it
would be inappropriate for her to discuss my training problems with me. I prepared and compiled
detailed documentation clearly indicating that my training was not conducted in accordance with FAA
regulations, and that several managers below Ms. Sexton failed to correct obvious mistakes in the
administration of my training. I attempted to submit the documentation to Ms. Sexton, but she refused to
read it. FAA Order 3120.24, 7(c) (8) states, “The role of the Air Traffic Manager is to maintain the
efficiency and effectiveness of the OJT/Certification Program.”

The next action I took was to write Congressman Frank Wolf. [ had a meeting with him and Ms. Judy
McCary on May 31, 1990. In the meeting, [ expressed my concerns about losing my job with the FAA.
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1 followed the meeting up with a second letter to Congressman Wolf. Mr. Wolf assured me that he
would personally look into the matter and that a congressional investigation would begin immediately.
However, shortly after Mr. Wolf wrote to the FAA, they responded to Mr. Wolf by saying that the matter
was being handled inside the agency, through the grievance procedure. Congressman Wolf took no
further action. In June of 1990 I also wrote a letter to Barry Harris, FAA Deputy Administrator,
detailing my treatment at Washington Center.

In November, 1990, I was presented with a letter from the Washington Center Personnel Office offering
me a job at the Flight Service Center in Buffalo, New York. Acceptance of this position required a
reduction in grade and salary. I prepared a written response to the letter, but the Personnel Office would
not accept my response. On November 30, Larry Anderson, then acting ATM, ordered me to go home
and get the letter, bring it back, and sign it either accepting or rejecting the offer. Mr. Anderson, in the
presence of my personal representative, Sam Wright, stated, “If you don’t accept Buffalo Flight Service,
'l fire you.” I made a notation on the bottom of the letter, signed it and returned it that same day.

In February of 1991, I was presented with a letter from the ATM proposing my removal from
government employment. On Friday, May 17, 1991, I was asked to work overtime, something which
never occurred before. While on position, I was relieved by Richard Wallace. I told Mr. Wallace that it
was not time for my break, but he insisted that he was instructed to relieve me. I was then escorted to the
ATM’s office where Mr. Anderson handed me a letter of removal. I was escorted to the ladies restroom,
where | had a locker, and was told to remove my things. 1 was escorted to the regular locker room and
was instructed to remove my headset and ear phones and turn them over to my escort. [ was then
escorted to the back door and told to leave the premises. I was fired even though I had EEO complaints
pending. Regarding my removal, there, was no prior coordination with the EEO office as required by
FAA Order 1400.8 paragraph §10.

Five years later, in June of 1996, I finally had a hearing before the Merit Systems Protection Board
{MSPB) with Sam Wright as my representative. Two years of this five year delay were due to the fact
that an Administrative Law Judge (ALJ) dismissed my case on a timeliness issue. I appealed the ALJ’s
decision to the U.S. Court of Appeals for the Federal Circuit. On January 26, 1996, the decision was
reversed and the case was remanded back to the MSPB for a hearing on its merits. Final arguments in
my case were submitted to the MSPB on Aqgust 9, 1996. After 13 months of waiting, I have not
received a decision.

I do solemnly declare and affirm under penalty of law that the contents of the foregoing are true and
correct to the best of my knowledge, information, and belief.

% /?&ZW%J

DATE
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Q Memorandum

U.S. Department of
Traasportation

Office of the Secretary
of Transportatios

Offics of Inspector General

Subject ACTION: Environment for Abuse De®  January 26, 1998

Reply o
From  A. Mary Se&% Aaa of
Inspector Gen

Te Federal Aviation Administrator

During the last 12 to 18 months, the Office of Inspector General has
advised you of at least four instances of sigmificant abuses by the
Federal Aviation Administration (FAA). They related to Gregory May
training; permanent changi~of-station moves in Denver; use of
familiarization trips for personal gain; and, most recently, the rehiring
of retired FAA empicysss who scospted voluntary separstion incentive
payments (buyouts) as contractors. While each of thess sbuses are
vastly different, there is & common thresd. That thread is the mind
sst within FAA that managers are not held accountabls for decisions
that reflect poor judgment. Until ssnior FAA management is willing to
send a different message, I suspect thst the pattern of abuse we
identified will, unfortunstely, continus. I, thsrefore, urge you to
change the message and begin taking actions to clesrly let FAA
managers know they will be held soccountabls for decizions that waste
Federal assets or reflect unfavarebly on FAA.

If 1 can answér any questions or be of any further assistance, Disase
foel free to call me on x61839, or my Deputy, Maric A. lLaure, Jr., on
x68767.
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168 Peyton Road
Sterling, VA. 22170
(703) 406-0315

June 13, 1991

Mr. James B. Busey
Administrator

Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, D.C. 20591

Dear Mr. Busey:

My name is Sam Wright, Jr. I represent Ms. Kim L. Hamilton
and am writing on her behalf. Ms. Hamilton filed a timely
complaint of discrimination, following all the required procedures,
regarding the termination of her training on April 23, 1990, as an
Alr Traffic Control Specialist at the Washington Air Route Traffic
control Center. ' :

Through no fault of Ms., Hamilton, during the processing of her
complaint a miscommunicdation occurred between the EEO counselors
handling her complaint, therefore, an extended period of time
elapsed before her complaint reached the Office of Civil Rights, at
FAA Headquarters.

Ms. Hamilton's employment was terminated on May 17, 1991,
contrary to the provisions of FAA Order 1400.8, paragraph 810 which
states, "Any decision wnlcﬁ constitutes an adverse or disciplinary
action or any change in duty station, or job assignment, or
supervision of an employee who has contacted an EEO counselor or
who has filed a discrimination complaint must be coordinated with
the EEOQO officer, prior to being effected. When advised that such
action is proposed, the EEO officer shall review the proposed
action and the recommendation of the field EEO officer and
determine whether the action should be taken as proposed.
Consultation is required on all such actions which are initfated
after employee has contacted an EEO counselor.” This order clearly
applies to Ms. Hamilton and it has been ignored by Eastern Region
Alr Traffic, Mr. Larry Anderson, Acting Air Traffic Manager,
Washington Center, as well as, Ms. Gwen Jones, Director of Internal
Programs, Headquarters Office of Civil Rights. The Office of Civil
Rights was not coordinated with prior to Ms. Hamilton's removal.
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On May 28, 1991, Ms. Hamilton and I visited the Headquarters
Office of Civil Rights. We spoke with Ms. Barbara Boulware, Civil
Rightg Staff Specialist, regarding Ms, Hamilton’'s EEQO complaint and
the removal decision. Additionally, at that time because of her
removal, Ms. Hamilton filed another EEO complaint based on
reprisal. Ms. Boulware was extremely knowledgeable and
professional. She (s an obvious asset to the Civil Rights Office
and the Administrator’'s commitment to Equal Employment Opportunity.

Oon June 12, 1991, fifteen calendar/eleven working days after
our visit to the Headquarters Office of Clvil Rights, I received a
telephone call from Ms. Gwen Jones informing me that, in Ms.
Hamilton's case, it was her decision that the Office of Civil
Rights would not address the fact that Ms. Hamilton was removed
without the agency following FAA Order 1400.8, signed by the
Administrator. Ms. Jones also stated that the Office of Civil
Rights would not be interposing an objection to Ms. Hamilton's
termination because sufficient information had not been obtained to
make a decision regarding the matter. The fact that the Office of
Civil Rights does not have sufficient information, from the
investigative process, to determine whether the removal should be
taken is beyond Ms. Hamilton's control and {s exactly the reason
that the Office of Civil Rights should interpose an objection to
the removal action.

If the Administrator’ s stated policy and commitment on EEO,
the Civil Rights process, Egqual Employment Opportunity, and agency
regulations are to be respected and have any validity or integrity,
it appears there are some fundamental issues which must be
addressed. First, when agency officials issue decisions, whether
knowlingly or otherwise,. in violation of agency regulations,
direction should be provided to correct those decisions so that the
resulting actions are "in line" with agency directives. Second,
the offices charged with the responsibility for ensuring that
agency directives are followed have to fulfil their obligation and
duty to issue decisions which correct the situations resulting from
inappropriate and improper actions or decisions by agency
officials. Additionally, agency officials will have to fully
support the your commitament to the Civil Rights process and Equal
Employment Opportunity by becoming knowledgeable of agency policy
and regulations, then subsequently issuing decisions which are
within stated policy or regulations, or when advised that decisions
or actions are obviously contradicted by agency regulations or
policy correcting those decisions or actions so as to be in
compliance.
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In Ms. Hamilton's case, when agency officials were advised
that her removal had been effected contrary to agency regulations
action should have been taken to comply with stated directives,
that action being to rescind the letter of removal and follow the
procedure as required by the order signed by the Administrator.
Further, due to the nature of the allegations contained in Ms.
Hamilton’'s complaint, an objection to her removal should be
interposed by the Office of Civil Rights, at least until the EEO
investigator’'s report has been completed, to allow time for the
Office of Civil Rights to obtain the information necessary to
render an informed decision regarding whether the removal should be
taken as proposed. This has been the hallmark of the Office of
Civil Rights for at least the last ten years. In many, many cases
in the past, it has proven to be of benefit to the agency and to
the employee.

I feel certain that Mr. Watkins would not knowingly encourage
or uphold a decision to sustain an agency action which is clearly
agalnst agency regulations, does not promote or encourage Equal
Employment Opportunity, and does not support the Administrator’s
commitment to EEO. However, Mr. Watkins is not available because
of travel requirements, hence, our appeal to the Office of the
Administrator as we feel this matter deserves immediate
consideration. This sftuation has placed an undue economic
hardship on Ms. Hamilton and her two small children. We realize
the enormous demands of your office and any assistance that you
would provide in correcting the inequalities and inappropriate
actions concerning Ms. Hamilton’s case will be greatly appreciated.

If I can be of any assistance to you or any member of your
staff, or should additional information be required I can be
contacted at (703) 4781467 or (703) 406-0315.
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1400.8 6-18-79

a. This provision shall apply only when the complainant has presented
a written and signed statement designating the representative by name to the
field EEQ officer or other official receiving the complaint.

b. When the complainant's designated reoresentative is required to travel
in order to represent the complainant, the FAA is not obligated to pay travel
costs or provide official time for travel associated with his or her participa-
tion.

806. COMPLAINANTS, REPRESENTATIVES, AND WITNESSES who are FAA employees shall
make appropriate arrangements with their supervisors when they wish to be
released from their duties to consult with EEO counselors during normal duty
hours. Such employees shall be provided a reasonable amount of official time

to consult with the EEQ counselor, except when it is operationally impracticable
to be released from official duties.

807. EMPLOYEES WHO MAY NOT REPRESENT COMPLAINANTS are EEO specialists, EEO
counselors, personne] specialists, Federal Women's Program Coordinators,
Hispanic Employment Program Coordinators, and. any other persons whose designation
as-;epresentative might result in a conflict of interest or conflict of
position.

808. REPRESENTATIVES WHO ARE NOT FAA EMPLOYEES. The FAA shall not be
responsible for the participation of and the FAA shall not in any way compensate
any representative who is not an FAA employee.

809. FREEDOM FROM REPRISAL. EEO counselors, complainants, complainant's
representatives and witnesses shall be free from restraint, interference,
coercion, discrimination, or reprisal as a result of their participation in
the discrimination complaint process.

L4

810. REQUIRED CONSULTATION WITH EEO OFFICER. Any decision which constitutes

an adverse or disciplinary action or any change in duty station, or job
assignment, or supervision of an employee who has contacted an EEQO counselor

or who has filed a discrimination complaint must be coordinated with the

EEQ Officer, through the field EEQ officer, porior £o being effected. When
advised that such action is proposed, the EEQ Officer shall review the proposed
action and the recommendation of the field EEQ officer and determine whether
the action should be taken as proposed. Consultation is reguired on all such
actions which are initiated after the employee has contacted an EEQ counselor.
Temporary changes to meet emergency needs of FAA are exempted from the require-
ment for prior consultation. In such cases, the responsible management official
shall consult with the field EEQ officer at the first opportunity.

Chap 8
Page 34 Par 805
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gﬁmm 800 Independence Ave S W

Wasnington D C 22591
Federal Aviation
Administration

QUREE

Mr. Sam Wright, Jr.

EEO Representative

168 Peyton Road

Sterling, Virginia 22179

Dear Mr. Wright:

Administrator Busey has asked me to respond to your June 13,
1991, letter regarding the employment discrimination
complaint of Ms. Kim L. Hamilton. I will try to address the
major concerns raised in your letter.

First, please know that Ms. Hamilton's complaint is being
processed in accordance with the rules and regulations
contained st 29 CFR'1613. VWhile the Federal Aviation
Administration (FPAA), Office of Civil Rights "coordinates”
proposed adverse actions against BEO complainants, we do not
substitute the judgment of the EEO office for the judgment
of individual managers except in the most extraordinary
circumstances. FAA Order 14086.8, Section 816 does not have
the force and effect of an injunction, nor does it stay
managerial decisions regarding adverse or disciplinary
action against clployo?a.

Secondly, we believe the complaint processing regulations
and civil service rules contain sufficient safeguards to
ensure that a wrongfully discharged eaployee is restored to
her rightful place with all the appropriate benefits and
conditions of employment. If it is determined that

Ms. Hamilton was subjected to unlawful discriminatiom, you
can be sure that she will be reinstated and given the full
neasure of remedial relietf.

Finally, the FAA is committed to a work environment that
promotes diversity and equal opportunity. We also take our
responsibility for ensuring that the workplace is free of
discrimination very seriocusly and individuals who engage in
discriminatory conduct are disciplined. But in our civil
service system, a manager's actions are presumed reasonable
unless they are proven otherwise. As a general matter, we
can not justifiably interpose objections every time a member
of a protected class is separated from federal service.

Such usurpation of managerial discretion demands a set of
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compelling facts and circumstances. In Ms. Hamilton's case,
the information currently available is just not sufficient
to warrant such a drastic exception to the rules.

Ms. Hamilton's complaint will be thoroughly investigated
and the parties given an opportunity to resolve it.

Sincerely,

Ay

Leon C. Watkins
Assistant Administrator
for Civil Rights
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825 East Market Street
Leesburg, Virginia 20176-4496
(703) 771-3421

October 1, 1996

The President
The White House

Dear Mr. President:

[ am an employee of the Federal Aviation Administration (FAA) and represent a
former FAA employee who was removed from the federal service contrary to applicable
rules and regulations. The purpose of this letter is not to ask for your intervention in that
circumstance. It is however, to request your immediate attention to and correction of
corruption and serious malfeasance within the Department of Transportation (DOT) and
the FAA, which was discovered during the administrative process which began with the
removal of that FAA employee from federal service. .

A hearing was held before the Merit Systems Protection Board (MSPB or the
Board) to adjudicate the merits of the removal action concerning the FAA employee. That
hearing ended on July 26, 1996. During the hearing, management officials of the FAA
were called to testify. Before testifying, each management official was swom to tell the
truth. Several management officials not only did not tell the truth, but, willfully and with
premeditation, committed perjury. The agency attorney had full knowledge, prior to their
testimony, that the management officials involved were going to give pesjurious
testimony.

After [ obtained the evidence which confirms that the management officials
involved willfully and with premeditation committed perjury, during the hearing before
the Board, and that the agency attorney had full prior kmowledge prior that the
management officials involved were going to give petjurious testimony, I had a meeting
on September 4, 1996 with Ms. Heather Biblow, Acting Air Traffic Manager and Mr.
Phil Kain, Acting Assistant Air Traffic Manager at the Washington Air Route Traffic
Control Center in Leesburg, Virginia. During this meeting with Ms. Biblow and Mr.
Kain I explained that I had evidence which confirms that several management officials
who testified at the hearing before the Board, willfully and with premeditation, -
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committed perjury, and that the agency attomey had full knowledge that the management
officials involved were going to give perjurious testimony prior to their testifying. I
requested to speak to a representative from the appropriate agency office that would be
concerned with such serious misconduct. I was told that cither Ms. Biblow or Mr. Kain

would get back to me.

The following day, Mr. Kain advised me that he had passed along my request to
the Eastern Region Air Traffic office of the FAA. On September 9, 1996, Mr. Kain told
me that he was advised to tell me to take my concerns to the Board. I assured Mr. Kain
that I would make the Board aware of the behavior of the agency at the appropriate time,
but that had nothing at all to do with my request to see the appropriate agency official to
discuss the misconduct of management officials. On September 12, 1996, Mr. Kain
confirmed that the Air Traffic Division in the Eastern Region understood my request.

On September 23, l99&.ltelephonedﬂselnspecmr6eﬁunl's (IG's) Hotline in the
Office of the Inspector General in the DOT because I did not get any further response
from the FAA. I spoke with Ms. Lisa Yearwood and explained the reason for my
telephone call. After explaining the reason for my telephone call, I asked if this was a
situation which the IG's office would investigate. Ms. Yearwood asked me to hold on
while she asked the investigators. \lhfhﬁMLYeuwoodmnnedtothetelephone,she
informed me that this is not a situation that the IG’s office would investigate.

Considering the fiact that the FAA and the DOT have serious penalties, for the
misconduct I have described above up to and including removal from federal service,
along with the fact that perjury is a criminal offense, the only possible explanation for
management officials to be comfortable enough to willfully commit perjury, is that the
management officials involved are certain that; (1) no disciplinary action will be forth
coming for their outrageous behavior, (2) the FAA and the DOT will protect them, and
(3) the Department of Justice will not prosecute them. Support for that explanation is
found in the fact that neither the DOT nor the FAA will investigate to determine if such
government malfeasance exists within either agency and the Department of Justice rarely,
if ever, prosecutes such cases.
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As the Chief Executive, you Mr. President, are responsible for the running of the
Agencies in the Executive Branch. The President of the United States ought to be as
concerned with the proper functioning of the Executive Branch of the United States
Government as he is about the inner working of foreign governments. You appoint the
Secretary of Transportation, Administrator for the FAA and the Attorney General of the
United States. The Secretary of Transportation, the Administrator for the FAA and the
Attorney General of the United States serve at your pleasure and at your direction.
Therefore, the DOT, the FAA and the Department of Justice function under your
direction. Neither the FAA nor the DOT is interested in investigating to determine if
there has been misconduct such as I have described on the part of agency management.

Since the Administrator of the FAA and the Secretary of the DOT are appointed
by you and serve at your direction and pleasure, then one could reason that both agencies
failures to investigate my accu:uﬁons must be in accordance with White House policy.
All U.S. Government employees take an oath of office, as you did, Mr. President, to
support and defend the Constitution of the United States against all enemies, foreign and
domestic; that they will bear true faith and allegiance to the same; and that they will well
and faithfully discharge the duties <{f the office on which they enter, so help them God.

The mind set within the management at the FAA is that “managers are not held
accountable for decisions that reflect poor judgment.” Ms. A. Mary Schiavo wrote those
words to the Administrator of the FAA on January 26, 1996, prior to her resignation, [
have attached Ms. Schiavo’s Memorandum to this letter. I suggestto you, Mr. President,
that the atmosphere at the FAA is far worse than described in Ms. Schiavo’s
Memorandum. I suggest that management within the FAA disregards appropriate agency
regulations and the laws of the United States without fear of being held accountable.

The Federal Courts have decided, as a matter of law, that managers within the
U.S. Government perform their duties in good faith. Therefore, it is the duty of the
Executive Branch to insure that managers that do not perform their duties in good faith

3
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are removed from government service. Managers within the U.S. Government enjoy
limited immunity from suit as a result of performing the duties of their job. Only
infrequently are they burdened by having to pay for the consequences of their actions.
They don't have to be concerned about having to pay an attorney to represent them
because the Department of Justice defends them regardless of how outrageous their
behavior is. Rarely are they prosecuted by the Department of Justice for violations of the
law. There used to be a fear of prosecution for committing perjury. Managers within the
FAA have no such fear. FAA managers hide behind the cloak of protection afforded
them, without ever being held accountable. In most cases I suspect, their never have to
explain the rationale for their outrageous behavior or decisions. They can cause serious
havoc in the life of law abiding citizens without fear of ever being held personally
accountable. Support for my belief xs found in the recent case of Hamilton v. Merit
Systems Protection Board, 75 F.3d 639, 647 (Fed.Cir.1996). In that case the Court said,

As an initial m, we reject the FAA’s argument
that it had no obligation to come forward with
relevant evidence in its possession. While we
conclude that the MSPB may place the burden of
proof of timeliness on the employee, the agency
may not excuse its withholding of evidence on that
ground. The agency may not sit by concealing
cvidence that would change the result in a case. We
disapprove of such gamesmanship.

I believe that an investigation by your office will find that within the FAA that this is not
an isolated instance, but, rather, it is the normal course of business. The normal course of
business being, covering up misconduct by agency officials by concealing the evidence of
their malfeasance. It continues on and on unabated. After all, agency managers control
all the evidence. Agency managers do not and will not investigate the wrong doings of
cach other. The IG’s Office in the Department of Transportation will not and does not
investigate allegations of agency manager’s wrongdoings. Even after the Administrator

4
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of the FAA was notified of an “environment for abuse,” no action that was discernible to
the workforce was taken. Such internal workings within the Executive Branch of the U.

S. Government is not in the interest of the American people.

Individuals have been removed from federal service for reasons far less serious
than willful premeditated perjury. It has never been public policy that individuals serving
as U. S. Government officials should be allowed to willfully and with premeditation
commit perjury on behalf of the United States. Mr. President, is it the policy of the White
House to allow or encourage agency officials to take the oath for U. S. Government office
and then take another oath at a judicial or quasi-judicial preceeding and swear to tell the
truth and then willfully commit pret_neditated perjury? If it is not the policy of the White
House to encourage, permit and/or cbndone such outrageous conduct by government
officials, then, Mr. President, I suggest that an immediate investigation is in order from
the White House to determine the following: -

1. The validity of the accusations described herein,

2. Why neither the DOT nor the FAA investigated the accusations described
herein,

3. If corruption is involved ?.nd, if so, to what degree that corruption exist.

Such an investigation should be conducted by some authority outside the FAA or
DOT as both the FAA and the DOT have already demonstrated that neither organization
is willing or trustworthy enough to investigate and police theirselves. Referring this letter
to the DOT or the FAA for an answer on behaif of the White House will surely result in
both agencies trying to further cover up for (1) the managers involved and (2) both
agencies failure to investigate. It will not result in a rational search for the truth. [
respectfully suggest that a member of your staff telephone Ms. Biblow and Mr. Kain.
That telephone call will provide the name and telephone number of the agency official to
whom my request for an investigation was referred. That agency official can
subsequently be called and asked what action was taken or why no investigation was
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initiated. The IG"s Office in the Department of Transportation should be contacted to

ascertain why they refused to investigate the misconduct described above.

Mr. President, I am sure you will agree that the Federal Government was
established for the good of the American people and that the American people do not
exist for the good of U. S. Government officials. You asked the American people to elect
you to the office of President of the United States and now you ask the American people
to re-elect you to that high office. I respectfully submit to you, Mr. President, that your
position as the Chief Executive, and that the oath you took upon entering the office of
President, both require you to investigate this circumstance, and if corruption and
malfeasance are found, to take swift corrective action. I am at your disposal to provide
additional information as necessary, to allow for the examination of the evidence [

possess, and to assist in any way possible.

Respectfully,

Sam Wright, Jr.

Enclosure N

CC: Mr. Robert Dole The Washington Post ABC News
MTr. Ross Perot The Washington Times NBC News
Congressman James Oberstar The New York Times CBS News
Congressman Bud Shuster The Detroit News FOX News
Congressman John Duncan The Chicago Tribune WILA - Channel 7
The San Francisco Chronicle  The Wall Street Journal WUSA - Channel 9
The Los Angeles Times The Dallas Moming News WDCA - Channel 20
The AFL-CIO The Minneapolis Star & Tribune
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THE WHITE HOUSE
WASHINGTON

October 11, 1996

Mr. Sam Wright, Jr.
825 East Market Street
Leesburg, Virginia 20176-4496

Dear Mr. Wright:

Thank you so much for your letter. President Clinton greatly
appreciates the trust and confidence you have shown in him by
writing.

To ensure that your concerns are addressed, I am forwarding your
letter to the Department of Transportation for review and any
appropriate action. Please bear in mind that it may take some
time to look thoroughly into the issues you have raised. Should
you wish to contact the Department of Transportation directly,
you may write to: Department of Transportation, 400 7th Street,
S.W., Washington, D.C. 20590.

Many thanks for your patience.

- N

Sincerely,

ames A. Dorskind

Special Agsistant to the President
Director of Correspondence and
Presidential Messages
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U.S. Department Director of Human Resource Managemant 800 independence Ave., SW.
ot Transportation Washington, DC 20591
Fecieral Aviation
Administration

NOV 4 68

Mr. Sam Wright, Jr.
825 East Market Street
Leesburg, VA 20176

Dear Mr. Wright:

President Clinton has asked the Federal Aviation
Administration to respond to your letter in which you
allege misconduct on the part of certain managers with
our Eastern Region's Air Traffic Division.

‘It appears that our Eastern Region may have all the facts
in this matter and would be in the best position to address
your concerns. Therefore, we are forwarding your letter
to the Regional Administrator, Ms. Arlene Feldman, for
response. I have asked Ms. Feldman to look into this
situation and respond.directly to you. You should be
hearing from her shortly

Sincerely,

ey I

Kay Frances Dolan
Director of Human Resource.
Management -
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U.S. Department Eastem Region Federal Building

of Transportation Air Traffic Division JFK Intemational Airport
Federal Aviation Jamaica, New York 11430
Administration

‘JAN 08 1937

Mr. Sam Wright, Jr.
825 Market Street
Leesburg, Virginia 20176

Dear Mr. Wright:

This is in response to your letter dated, November 4, 1996, to President Clinton alleging
misconduct on the part of certain managers within the Eastern Region Air Traffic
Division.

We have carefully reviewed the information you provided in which you state several
management officials gave perjurious testimony during a Merit Systems Protection Board
(MSPB) Hearing.

We have been advised that you made a motion at that MSPB Hearing with regard to this
perjury claim. We are currently awaiting the ruling from the MSPB Judge. It would be
inappropriate to conduct an investigation into your allegations until the results of this
ruling are known.

We hope you find this information helpful. If you require any further information, please
contact us or have a member of your staff contact Charlotte Happle, Administration
Branch, AEA-541.1, at 718-553-4546.

Sincerely,

Regional Administrator
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Appendix 2

NATURE OF OFFFENSI

FIRST
OFFENSF

SECOND
OFFiNSE

THIRD
OFFENSE

18.

Non=compl iance with any
Federal Aviation Repulation
while in the perlormance of
official duties in piloting
or maintaining aircraflt.
(Exception: Technical vio=
lations nuecessary for the
performance of duty.)

Since such violations
usually involve & defi-
clency in performance on
the part of thc emplovee,
disciplinary action should
be based upoun the defi-
ciency; i.e., impropcr
performance of duties,
negligence, committing an
unsafe act, etc. (See
chapter 1, parapcaph 6d.)

Written
reprimand
to rcwoval

10 days
suspension
to rcmoval

30 days
suspeasion
to removal

19,

Non=compliance with stand-
ards, policies, regulations,
or criteria izsucd by the
agency. (This includes,
but is not limited to,
actions, or lack of action
which deprive applicamts
or employces of bona fide
equal opportunity,tvio-
lation of travé! regula=
tions, ctel)

Written
reprimand
to removal

10 days
suspension
to rcmoval

30 dave
suspension
to removal

20.

Disorderly conduct,

- fighting, threatening,

or attempting to inflict
bodily injury on another
while on the job or on
FAA property; disreputable
conduct; use of insulting,
abusive or obscenc lan-
guage to or about other
individuals while on the
job or on FAA property;
creating a disturbance

on or off the job which
adversely affects effi-
ciency or which reflects

Verbal
reprimand
to rcmoval

Written
reprinand
to rcmoval

10 days
suspension
to removal

Page 7
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Appendix 2
FIRST SECOND THIRD
NATURE OF QOFFENSE OFFENSE OFFENSE OFFENSE
28, Tailure to assess a penalty | Written 10 days to Removal
when the facts are known and] reprimand 30 days
warrant disciplinary action.| to 5 days suspension
suspension
29, Ignoring, concealing, or Written 30 days Removal
covering up a recognized reprimand suspension
offense or material fact to 10 days to removal
for another employee, a suspension
supervisor, or a subordie
nate employee, which, if
revealed, would result in
disciplinary action being
assessed against the
employee.
30. Violation of security Oral Written 10 days
regulations, reprimand reprimand suspension
to removal to removal to removal
31. Falsifying attendance Written 10 days Removal
record for one's self reprimand suspension
or another employce. to removal to removal
32, Refusal to give informa- Written Removal
tion or testimony, or reprimand
intentional falsifica- to removal
tion, misstatement or
concealment of material
fact. in connection with
employment or any inves=
tigation or inquiry.
33. Actual or attempted theft Removal
of Government or personal
proprrty.
34, Misconduct generally; Written 30 days Removal
criminal, infamous, dis- reprimand suspension
honest, immoral, perverted, to rcmoval to removal
or notoriously disgraceful
conduct..
35. Misuse of identification Written 10 days Removal
cards, or investigative or reprimand suspension

identification credentials.

to removal

to removal

Page 9
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168 Peyton Road
Sterling, VA 20165
March 4, 1997

Ms. Heather J. Biblow

Acting Air Traffic Manager

Washington Air Route Traffic Control Center
825 East Market Street

Leesburg, VA. 20176-4496

Dear Ms. Biblow:

I filed a complaint against Ms. Mary McCarthy, with the New York Bar
Association. Ms. McCarthy is an attorney with the Department of Transportation,
Federal Aviation Administration, Eastern Region. Ms. Nancy Miller, an Assistant United
States Attomey, is representing Ms. Mary McCarthy before the New York Bar
Association.

Under the Freedom of Information Act, I am requesting (1) a copy of all
documents requesting the Department of Justice provide representation for Ms. McCarthy
before the New York Bar Association, (2) a copy of all documents from the Department
of Transportation, Federal Aviation Administration containing a statement of its findings
as to whether Ms. McCarthy was acting within the scope of her employment and its
recommendation for or against providing representation.

Please send the requested documents to:
3
Sam Wright, Jr.
168 Peyton Road
Sterling, VA 20165

Your prompt attention to this request will be greatly appreciated.
Sincerely,
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US. Depariment 800 Independence Ave.. S W
of Tansporiation Washington. D.C. 20591

Federal Aviation

APR | 8 1997

Mr. Sam Wright, Jr.
168 Peyton Road
Sterling, VA 20165

Dear Mr. Wright:

This letter is in response to your Freedom of Information Act (FOLA) request dated
March 4, 1997, which was received in this office on April 7, 1997. You requested
copies of (1) all documents requesting Department of Justice representation for FAA
attorney Mary McCarthy before the New York Bar Association; and (2) all documents
from this agency setting forth its findings as to whether attorney McCarthy was acting
within the scope of her employment, and its recommendation as to whether
representation should be provided to attorney McCarthy.

There are 4 documents responsive to your request: (1) attorney McCarthy’s

November 25, 1996, memorandum to the Federal Aviation Administration’s (FAA's)
Asgistant Chief Counsel for the Eastern Region, requesting Department of Justice
representation; (2) attorney McCarthy's November 26, 1996, letter to the Assistant Attorney
General requesting Department of Justice Representation; (3) a November 26, 1996,
memorandum from the FAA's Assistant Chief Counsel for the Eastern Region to the
FAA'’s Assistant Chief Counsel for Litigation, advising of the legal proceedings
instituted against attorney McCarthy, and expressing an opinion on whether attorney
McCarthy was acting within the scope of her employment; and (4) a December 13, 1996,
letter from the office of the FAA’s Assistant Chief Counsel for Litigation to the
Department of Justice, setting forth that office’s analysis and findings on whether
attorney McCarthy was acting within the scope of her employment, and expressing a
recommendation conceming legal representation.

All of the above documents are being withheld under Exemption 5 of the FOIA,

5 U.S.C. § 552(b)(5). This provision exempts from disclosure “inter-agency or
intra-agency memorandums or letters which would not be available by law to a

e
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2

party . . . in litigation with the agency.” As such, it exempts documents recognized
as “privileged” in the context of civil discovery.

Each of the requested documents is protected from disclosure by the attorney-client
privilege. This privilege attaches to all confidential communications between clients
and their attorneys. These communications are shielded from disclosure in order to
encourage full and frank discussion between clients and their legal advisors.

In addition, documents 3 and 4 are also protected from disclosure by the attomey
work-product privilege. The attomey work-product privilege protects materials
prepared by attorneys in anticipation of litigation.

Lastly, documents 3 and 4 are also protected from disclosure under the deliberative
process privilege. The deliberative process privilege protects the advice, opinions,
and recommendations rendered by agency staff in the course of reaching a final
determination or position on any particular matter under agency or inter-agency
consideration. These communications are shielded from disclosure to encourage
open and frank discussions between agency employees.

The undersigned and David M. Wiegand are responsible for the above-referenced
denial. You may request reconsideration of this determination by writing to the
Associate Administrator for Administration, Federal Aviation Administration,

800 Independence Avenue, SW, Washington, DC 20591. Your request must be
made in writing within 30 days from the date of receipt of this letter and must
include all information and arguments relied upon. Your letter must state that it is
an appeal from the above-described denial of a request made under the FOIA. The
envelope containing the appeal should be marked “FOIA.”

Sincerely,

~C

icholas G. Garaufis
hief Counsel
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Mr. Mica. I thank each of our panelists for their testimony, and
I'm going to yield first to the gentlelady from Maryland, who has
joined us, Mrs. Morella, for questions.

Mrs. MORELLA. Thank you, Mr. Chairman, and I want to thank
Mr. Cummings for requesting these hearings and Mr. Mica, for you
in having them.

I read all the testimony, certainly have the benefit of this last
panel. You've all very clearly expressed your concern with the cur-
rent EEO process, and also sharing concerns about strengthening
and simplifying the system and eliminating the backlog.

I do want to pledge here to work with Mr. Mica and Mr.
Cummings, Mr. Martinez, Ms. Norton, and Mr. Wynn to craft the
legislation that would help to clear up that backlog of cases and
discrimination that we've seen here, and try to remedy it in other
ways also, and make it far more fair.

But let me just ask you one question. What else do you think
that we can do? What is the role, in your regard, of the alternative
dispute resolution? And do you think that diversity training within
the Federal workplace would also help? So I guess I would just ask
that question to each of you—perhaps whoever wants to start.

Ms. ARNOLD. I'd like to be the first to respond. As far as the role
that Congress could help to correct this problem, I feel that once
again I will state it for the record: If you tie the appropriations of
the agencies to their noncompliance, they would think twice about
discriminating against individuals and classes of protected groups.

Also, at the Department of the Interior, ADR is just a litmus
test. There is no active, formal ADR program that employees can
turn to, and, also, ADR is voluntary. If an employee wants an ADR
session and a manager does not, that session will not occur at the
Department of the Interior. So unless, once again, ADR is legis-
lated to be part of the process, it won’t happen at our agency.

Mrs. MORELLA. But even if the employee wants it and the man-
ager does not, it doesn’t happen?

Ms. ARNOLD. Right, because the manager has to be a part of it.

Ms. Cox. Hi. I'd like to respond first to the question regarding
the diversity training. As one of the things that the agency did
after the court found them guilty of discrimination, it was to en-
gage in diversity training for all management, all management and
all staff. And we believe that this training has had an effect on em-
ployees, but we believe that it needs to go further in terms of deal-
ing with the managers, because we believe that they are in the
unique position to set the standards and affect the attitudes of
their work force. So we believe that there has to be something in
their evaluation that holds them accountable for how they manage
in terms of the diversity and achieving and maintaining the diver-
sity within their organizations, as well as how they individually
deal with these people.

Mrs. MORELLA. So not just the courses and the training——

Ms. CoX. Right.

Mrs. MORELLA [continuing]. But the followup and accountabil-
ity—

Ms. Cox. The accountability is critical.

Mrs. MORELLA [continuing]. Training? Thank you.
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Ms. Cox. And then in respect to what else can be done, I think
that it has to be clear that you're serious and they have to hear
it from this body to effect real change.

Mrs. MORELLA. I appreciate that. Mr. Lucas.

Mr. Lucas. I would like to respond to you. First, I would like to
say that I'm a bit frustrated with the amount of dollars and cents
that we have spent in training. My feeling is that I'm not con-
cerned with training of individuals who have been culturally insen-
sitive to the issues and the rights of women, people of color, the
disabled, and others in the work force. I'm more interested in
changing their behavior than changing their minds, if you get my
point. And I think that the way you do this is to put enforcement,
an enforcement mechanism that you have the power to do, to make
sure those who are found guilty of discrimination are penalized.
That is really the accountability piece that we have a tendency to
always ignore, because that’s the piece that says that anyone found
guilty will be penalized.

I don’t know of any other agency or any other bureaucracy be-
sides the Federal Government that allows people to treat people in
the way that we have been treating our employees, as well as our
customers, and allowed to get away with it. If I do not pay my tick-
ets in Washington, my name will appear possibly in the newspaper.
I think that we have to work in terms of accountability to make
sure those people who are found guilty and have a history of dis-
crimination, they're penalized for it. I think that’s the bottom line.

Mrs. MORELLA. Are some penalized and some not, or is nobody
penalized?

Mr. Lucas. Virtually, I would say, virtually none are penalized.
And when you have an exception to the rule, they may say they
send them to what you just mentioned; we send them to training.
That is not the answer to the problem of the racism and sexism
that permeates the Federal bureaucracy today.

Mrs. MORELLA. Mr. Wright, would you like to comment?

Mr. WRIGHT. Like I said, I've been involved in the EEO since
1977, and the requirements that I just read to the committee that
are currently in place for Federal agencies are not new; they’re two
decades old. The Federal Government has had 2 decades to fulfill
the requirements I just read to you.

It’s not that they don’t get it. They understand perfectly, and the
one thing that they understand is that I can do this to you, and
you cannot get to me. That’s the one thing that they understand
foremost. [Applause.]

If the Chair of this committee asked you to leave this room and
spoke to you indignantly, and you could do nothing about it, you
would be incensed if there was no course of action you could take
to get to him. You have a Federal Government full of employees
who suffer this same thing every single day. Managers make deci-
sions, and there is nothing the employee can do to get to him.

Mrs. MORELLA. So you also feel that the alternative dispute reso-
lution is not even because both parties—you know, one party can’t
ask for it like the employee and require the manager? Do you see
that there is a role for that?

Mr. WRIGHT. No, I don’t, and the reason that I don’t is because
you’re not—you don’t start out on an even field. When two parties

47 707 Qe - Q



2564

approach a conciliatory discussion, it presupposes that both parties
have something to lose. The Federal Government has nothing to
lose. If it simply chooses not to do it, what is the person on the
other side of the table going to do? If you go to a conciliatory hear-
ing, discussion, and you'’re arguing over a piece of real estate, both
sides have something to lose, which is what they’re arguing about.
The Federal Government has nothing to lose ever, until a legisla-
tive body decides that, gentlemen, we gave you 2 decades; you just
don’t get it. The proof is you just don’t get it, and I would defy any
Federal agency to send any representative to this committee or any
other committee at any place at any time and provide proof that
they comply with any of the requirements I read to the subcommit-
tee. [Applause.]

Mrs. MORELLA, Thank you. I would imagine that what follows
from that is the devastation of morale and possibly the accompany-
ing productivity lapse, too, because of the lack of morale and sense
of confidence that the employers, the Government, all of us care.

Well, Mr. Chairman, I thank you. I just want to point out again
that I think this hearing has demonstrated that maybe we’ve made
some progress, but we sure have a long way to go in terms of com-
bating discrimination in the work force, and as the Federal Govern-
ment, we should be leading the way. So I hope we can draft some-
thing. Thank you.

Mr. Mica. 1 thank the gentlelady and turn now to our ranking
member, Mr. Cummings.

Mr. CUMMINGS. Mr. Wright, your testimony about 1977 is just a
reminder that—I think what happens is that people can be worn
down, and time alone, when you don’t have the sensitivity within
the Federal Government, time alone will wear people down. The
opportunities being gone, and then the next thing you know you
have another group of people who come in, and they’re complaining
about the same things; only they’re worse.

And so your testimony about 20 years, it goes back to what I said
before: Opportunities, missed opportunities gone. I keep emphasiz-
ing that because it shows how criminal all of this is. It is criminal.
If we steal something, if we go and steal a loaf of bread, or steal
anything else, you've got a chance of going to jail. If you steal op-
portunities from children and people, there is not even a slap on
the hand, according to your testimony, and I think we’ve got to look
at it as theft, because you're stealing something that people can
never regain. That’s the other piece; you can’t replace it—oppor-
tunity, that is.

One of the things that I talked about a little bit earlier is how
we came to a very quick resolution to a problem a little bit earlier
this year, and it’s because of what you said, Ms. Arnold, and I
think it’s what you said, Ms. Cox: This committee said, no more;
we're not going to allow it to happen, and the people at OPM, they
jumped on it like you would never believe. They jumped on it; they
came up with solutions, because we had grown men sitting in the
same seats that you’re sitting in crying.

And so some kind of way, although I haven’t seen any tears here
today, I know that there are tears of pain that are cried when
you’re not even here, and I understand that. And so some kind of
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way, we've got to deal with it, and I'm so glad that you all have
come out today to express what you've expressed.

The third point is I want to thank you all for doing what you’re
doing. Some of you know—and, Mr. Chairman, I cannot emphasize
it enough—some of you all know that merely being here today—
merely being here today—merely coming before a congressional
hearing today will cause you pain. Will cause you pain. And that’s
a damned shame; it really is.

But I thank you for being bold enough to do it. And I said to
Congressman Wynn a few minutes ago, I said, “We cannot let these
people down. We cannot let them down, and we’ve got to find a way
to come up with solutions.” And I'm so glad that the chairman and
Mrs. Morella have expressed what they’ve said from the other side.
And I do believe them; we will come up with some kind of solu-
tions.

Another thing that I'm just wondering about, Ms. Cox, you said
something that I just want to make sure I have clarification on.
You were talking about the number of employees, African-Amer-
ican employees, at CR
b Ms. Cox. CRS, the Congressional Research Division for the Li-

rary.

Mr. CUMMINGS. Right, which is, of course, an agency that all of
us use all the time.

Ms. Cox. Exactly.

Mr. CUMMINGS. And you said something about an opportunity to
hire some new people. Maybe I missed it or didn’t understand it.
Can you explain that?

Ms. Cox. Yes. It’s spelled out in detail in my written testimony,
but what I was referring to is that the Library had come before
Congress, the Director of CRS, to ask for special funding to prepare
for the attrition, the retirees that we're expecting to have the turn-
over, and they identified some 100 positions that they are project-
ing to have to fill in the next year, the next 2 years, I think. And
we believe that this is a unique opportunity to improve their diver-
sity work force profile by attempting to successfully recruit African-
Americans in those positions—in at least some of them.

Mr. CUMMINGS. Well, perhaps we can have some conversations
with them. There are certainly all kinds of solutions to all kinds
of problems, and sometimes it is good to at least let them know,
Mr. Chairman, that we are sensitive to those kinds of issues, be-
cause, again, if they are discriminating in the hiring process, then
that means that there are missed opportunities again, and that’s
hard to regroup, even with legislation, to get back to.

One of the things that you mentioned, Mr. Lucas—and I want to
just talk about it for a moment: The New York Times had a piece
about, I guess, about 10 months ago about this whole question of
changing behavior, the same kind of thing you talked about. In
other words, I think you said you’re not so much worried about
people and the fact that they’ve been discriminating for so long; the
implication was they will continue, but you have to have ways to
either punish them or find some kind of way to get them to change
their behavior.

What this article talked about was these Fortune 500 companies,
and they only listed—they list about six or seven of them, but one
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of the things that they talked about is how the management was
rated. In other words, the management got raises or got promotions
based upon a showing—this was a major part of their evaluation—
that they had across the board promoted people fairly and had
found ways to em%ower people; in other words, to make them
stronger. And that became like an incentive for them to do better,
as far as promotions are concerned. I mean, what do you think of
that? I'm just curious.

Mr. Lucas. In response to that question, during my dialog, I in-
dicated that this document here, which is called the CRAT’s report,
the most scathing report, as well as some of the best recommenda-
tions that have ever been done by a Federal agency on itself as it
relates to the problem of employees and customers, especially black
farmers, small and disadvantaged farmers of the country.

What is in this document is clearly one part of the 92 rec-
ommendations, is the fact that the managers, political appointees,
and top management, the SES people and managers, have in their
performance element a civil rights element, and that now we’re
saying at the Department of Agriculture—we’re demanding that
that recommendation be implemented and that that be followed
through on, so that when people get promotions, when their bo-
nuses are due at the end of the year, they have to go through an
evaluation process through the Assistant Secretary of Administra-
tion and Civil Rights to make sure that they have complied in
many ways to what we call certain civil rights standards of fairness
and equality in the workplace and hiring, and how they treat their
employees.

So in this document—and I mentioned to the chair and to the
committee earlier—I think that this document is a good beginning
for all agencies to use as an example in terms of what we call the
lack of accountability in the Federal Government. So I think that’s
what the corporations are doing, and you’re seeing a change in be-
havior, and I think that we have to do this in Federal Government,
so we can demand and get that kind of behavior amongst our top
managers in the Federal Government.

Mr. CUMMINGS. Help me with something. When you have a new,
say, Secretary come in, and I'm sure that—and this is just a logical
question that I think most people would ask. Of course, Mr. Espry
was there for a short while. Does that make a difference, as to who
the Secretary is? In other words, it is so ingrained that the Sec-
retary is more or less almost a figurehead with regard to these
kinds of issues, and I'm just wondering, does it make a difference?

Mr. Lucas. Let me say this: Whenever you have the leader of the
pack endorsing and supporting with not just paper, but also with
actions, making sure that people followup on the recommendations
and making sure people are punished, yes, it does make a dif-
ference. I would say that if you have that kind of support, commit-
ted support, you have change. But it also takes the efforts of the
employees and the other managers throughout the system and de-
mand that the system is held accountable all the way down to the
supervisory level. It's all about accountability and responsibility
and making sure that happens. But it just does not permeate from
the Secretary, but I do believe that when you have a Secretary that
demands accountability, that demands that employees—and not
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just a paper tiger—I think you will have a change in the attitude
and behavior. Because what you’ll do is you'll make sure those peo-
ple who are guilty of discrimination are punished, and that’s not
happening in agriculture; it’s not happening throughout the Fed-
eral Government.

Mr. CUMMINGS. Just one last question: I think this is probably
to Ms. Arnold and Ms. Cox. I can’t remember who said what; I'm
sorry.

One of the things that was said was that the Congress looking
at the purse strings makes a difference, and maybe both of you all
talked about that. How do you think it’s best that we have a dialog;
that is, that we, as Congress Members, so that when those issues
come up we have something that we can use and say, “Wait a
minute. This is something that’s going on, and we have concerns
about this,” and just like we wanted certain things corrected at
OPM that I just mentioned a little bit earlier, that we are con-
cerned. But, of course, we have to have the information. Do you fol-
low what I'm saying?

Do you have a proposal with regard to that? I mean, I'm sure it’s
something that you all have probably given some thought to, and
I'm just curious because when those guys came before us and OPM
was involved—by the way, OPM was in the room; they were in the
room. In other words, when the allegations were made, and they
were clear allegations, OPM was in the room, and the chairman,
to his credit, said, “Look, we've got a deadline and you've got to
have us an answer within 45 days.” Actually, it was less than 45
days that they came and we met with them yesterday, and they
had answers to the problem. And I mean, this was a very, very,
very, very complicated problem, but they had answered, and they
have worked on this for years.

So I'm just trying to figure out, do you have any suggestions as
to how we can do that, because we want to be effective?

Ms. ARNOLD. Thank you, Mr. Cummings. Our recommendation
was the recommendation to tie the appropriations to the agencies
that are in noncompliance. One way to keep track of that is
through the reports that come out from EEOC, because all of the
agencies have to report to EEOC. And when you get those reports
and you see an agency such as the Department of the Interior
ranking last out of 42 agencies with the underrepresentation of Af-
rican-Americans, you have to wonder, is this by design or how did
this happen? And then when you look at the complaint process sys-
tem within the agency and you don’t see that the process is work-
ing, when it comes appropriation time, you go to the chairs that sit
on the Appropriations Committee for that agency and you do an in-
quiry, and you say, “Well, why do you all continue to have 700 com-
plaints on the books that have not been processed?”

And EEOC already has charted out how long it has taken us to
process our complaints. The average complaint within the Depart-
ment takes 565 days to process. That’s years of a person’s life—
years.

So when you see that kind of report card that’s coming out from
the Commission, you can use that as leverage when you go to these
agencies and it’s appropriation time. They come to you all and they
say, “We need X’ amount of dollars for the grazing of land.” And
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you say, “Well, what does your human resources profile look like?
We know you've got a grazing problem, but what about your people
problem?” [Applause.]

Mr. CUMMINGS. Let me just interject something in there, and
then I want to hear from you, Ms. Cox.

One of the things that I think we have to stay reminded of—and,
again, I think we’ve just got to embed this in the DNA of every cell
of our brains—we all pay into the Federal Government system, all
of us. If you don’t believe it, ask IRS. And so we all deserve, as
Americans, fair opportunities. And sometimes we seem to forget
that, that we all pay into this system. Nobody gives you a tax ex-
emption because you can’t be promoted. Nobody gives you a tax ex-
emption because you can’t get a job, although you’re qualified. No-
body gives you a tax exemption when your child has done every-
thing in his power or her power, stayed on the right side of the law,
did everything right, and then can’t get into the University of Cali-
fornia. Nobody gives you a tax exemption.

And so I think we need to just keep that in mind. This is a
thought off the top of my head.

I'm sorry, Ms. Cox.

Ms. Cox. The Library of Congress, because it is a legislative
agency, doesn’t have to report their statistics to EEOC. So there’s
no report card for them. But they can be requested to report to you
in terms of what they’re doing, how they are demonstrating—how
they are handling and processing these EEO complaints and how
they are being dealt with.

So I think the power is here within the committee when they go
for appropriations to ask them, or prior to that time, or periodically
set it up so you will have the information prior to the hearing to
be able to say, well, you told us that you had “X” number of EEO
complaints, the date, the age. I talked with my deputy librarian
yesterday in terms of having, the same thing I told you here in
terms of having an EEO complaint that’s been pending for 6 years
with no resolution, where essentially the Librarian has already ad-
mitted liability. So these are the kinds of things that you can ad-
dress to them.

Mr. CUMMINGS. One other thing, as I close—did you have some-
thing, sir?

Mr. WRIGHT. Mr. Cummings, if I might address that issue?

Mr. CUMMINGS. Please.

Mr. WRIGHT. When the agencies bring their budgets to Congress,
each agency has as part of its budget its civil rights program, and
it asks Congress for whatever amount of money it is that it needs
to run its civil rights program, and if the Congress were to ask the
agencies, “All right, you want X’ number of dollars from us to run
your civil rights program, and it appears to us that you either don’t
have one or it’s a failure. Now, gentlemen, explain to us why we
should give you more money to run a program that don’t work.”

Mr. CUMMINGS. I'm so glad you said that. I'm hoping that the
chairman and I can perhaps get some joint letters out with regard
to these issues.

I don’t have any other questions, but I do thank you all for tak-
ing a day of your lives, and every second is very precious of our
lives, to take a day of your lives to be here with us. And I just want
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you to know that we are committed to making a difference. You
know, we've got to use the resources that we have and try to make
a difference. And thank you very, very much.

And, again, Mr. Mica, the chairman, I want to thank you for
your efforts, because the fact is that, as we’ve noted, Government
can move fast. It can move fast when there are people up here who
want it to move fast, and not only want it to, but do what is nec-
essary to make it move fast. And I'm very glad that we’re having
this hearing. You all have said a lot of information that is very im-
portant.

There are a lot of people in pain, and we understand that pain.
We feel that pain, and we're going to try to make sure your pain
does not go on forever and ever and ever, and that 10 years from
now you're still talking about the same pain.

Yes, Ma’am?

Ms. ARNOLD. You weren't in the room when I addressed the com-
mittee, but I am the replacement of the black female senior execu-
tive that was forewarned that her appearance here today may re-
sult in her career demise. So I just wanted to mention that.

Mr. CUMMINGS. I promise you—I promise you—that that is going
to be something-—I hope Mr. Mica will join me in that, but no mat-
ter what—no matter what—if God spares my life long enough, I
will get a letter to whoever is the head of that Department, a copy
to the President, trying to figure out what is going on there, be-
cause to me that is criminal, and it will be even more criminal for
me as a Member of the Congress of the United States not to do
something about it. [Applause.]

Yes, Ma’am?

Ms. Cox. One last comment. As we litigated the class action law-
suit at the Library for 22 years, and people died during that
course, and they will never be repaid for the pain and the suffering
or the jobs that they were denied.

In addition to that, the men, black women and men, in the CRS
division are being denied. They competed to get in promotion plans
from the GS-5 through the GS-15 level. We did a survey that dem-
onstrated that, once they reached the 12 level, it takes an African-
American 3 to 5 years to get promoted to the 13, and then from
the 13 to the 14 it’s longer, and then from the 14 to the 15 it’s al-
most nonexistent. These people are suffering. They are losing
money. They want to take care of their families in the same way
as you've articulated earlier.

But how do we—and when we marginalize employees to this ex-
tent, they leave us, after we've invested years of training, and
again taxpayers’ resources, to develop these people, but they leave
because they’re hurt and they're disadvantaged, and they don't be-
lieve in the system any longer. So these are the kinds of things
that we really need to focus our attention on.

Mr. CUMMINGS. And—and then I'm finished, Mr. Chairman—and
they look at their lives. They look at their lives like I do every day
now at 46 years old and ask, how long do I have to live? And then
you begin to say, how can I maximize everything that I have, so
that I can live the best life for the rest of my life that I can. And
so they get worn down. That’s what you're saying. And then they
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reach out for whatever they can get, and if they see that they can’t
get it where they are, then they find another way.

Thank you.

Ms. Cox. Thank you.

(IIVIr. Mica. I thank each of our panelists for appearing before us
today.

I might first say to Ms. Arnold and to our ranking member that
I will not tolerate the intimidation of any witnesses of this sub-
committee or prospective witnesses for this subcommittee. I will di-
rect our staff to work with the minority staff to investigate the
matter that’'s been brought before us because we cannot operate
and be threatened or intimidated by any agency. Our job is over-
sight and investigation, and we expect the cooperation of every
agency of Government that we have that responsibility for. So that
will be pursued, I can assure you, and if I hear of any witness or
prospective witness that is to come or testifies before this sub-
committee that’s harassed in any way, I think—I don’t know how
long Mr. Cummings has known me, but I have a way of making
life extremely miserable, and we’ll be dedicated to that for those
perpetrators.

The other item that I wanted to mention, I just have one ques-
tion. Mr. Wright, the question has come up, and the proposed legis-
lation has mandatory alternative dispute resolution, at least to be
the first avenue, and it is set up as mandatory in this proposed leg-
islation. I dor’t know all the details.

Do you think that that would help? You said now that you're con-
cerned that management can walk away; that there isn’t participa-
tion.

Mr. WRIGHT. The answer to your question, Mr. Chair, is it de-
pends on the structure of the legislation. If the agency is not a con-
trolling party, but a required participant with no other authority
in the process than it is mandated to attend—it cannot control it;
it cannot establish it; it can have no authority in the process other
than the Congress mandates that it attends—yes, I think it would
have some significance.

If it has any authoritarian input, no, I think it will be exactly
the same circumstance you have now. They have the discussions at
the beginning; they decide that they don’t want to participate; they
don’t want to decide this; they don’t want to end the complaint, and
there’s no incentive for them to. There’s no incentive for any Fed-
eral agency to end any complaint in the administrative process be-
cause it costs them money. If they get beyond the administrative
process, which is what they want to do, it costs them no money.
The Department of Justice defends them. They don’t have to send
their employees. They don’t take any money out of their budget. It
cost them nothing to make you take them to court.

Mr. Mica. Well, the other thing I think you've pointed out, Mr.
Wright, is that there has been legislation on the books and there
have been regulations and standards set, but failure for policy to
be carried out to comply with those laws and those regulations; it
is lacking.

This hearing today has shed light on a number of agencies. In
fact, I'm a bit shocked particularly by the Department of the Inte-
rior, the Department of Agriculture, and some of the others that
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should have a better, fairer representation. And I think the Con-
gress has a responsibility in our oversight capacity to see what we
can do to deal with these folks, to see that we can improve the situ-
ation. Now we can legislate all we want, and it sounds like we've
done some of that, and there have been some laws, and we need
some improved laws. But, hopefully, we can be the catalyst for
some action, too.

So I'm going to try to work with Mr. Cummings. We may need
additional hearings. Maybe we need to call in or even subpoena
some of these folks and talk to them. We'll see if we can’t make
it known that the intent of this Congress is that there not be any
discrimination; that there be fair employment, and that everyone
have equal opportunity, and that’s our policy, as representatives of
the people.

We have another hearing scheduled for next week, and if we
n}«l-':ed to hold an additional series to get action, 'm committed to
that.

I want to thank each of the panelists and I welcome you to exam-
ine the legislation. Mr. Martinez’s legislation was just introduced;
I believe it’s to be introduced this week—was introduced last night
and there’s been some other legislation prior to that. We have not
had a chance to completely review it, so we are very much open to
suggestions, recommendations, both for content and improvement
of his language and other provisions. So we welcome that.

And if you have additional testimony, I will allow the record to
re(xinain open for a period of at least 2 weeks, so that can be submit-
ted.

There being no further business to come before this subcommit-
tee, again, I thank our panelists and those who participated today.
I will call this meeting of the Civil Service Subcommittee ad-
journed. Thank you.

[Whereupon, at 3:45 p.m., the subcommittee adjourned subject to
the call of the Chair.]

[Additional information submitted for the hearing record follows:]
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B.M.F.J.-S.S.A. Inc.

BLACK MALES FOR JUSTICE - SOCIAL SECURITY ADMINISTRATION
1515 BURNWOOD ROAD
BALTIMORE, MD 21239-3339

We, the Black Men for Justice at the Social Security Administration (BMFJ/SSA), thank you for providing
thus opportunity for us to provide our input and recommendations to you today. The problem of employment
discrimination in the Federal government is all 100 real It is cur organization's bope that this Civil Service
Subcommitiee will finally hegin » process to resolve the problem.

Today, we want to briefly inforro you of some of the equal omployment opportusity problcms that need to be
addressed at the Social Security Administration, which I will allude to as SSA, and discuss the effarts of our
organization to receive oue of the riglts cvay Asucrivan expody--that being justice. Here are some of our
suggestions as to how the redress for Federal employees could be made more effective and efficient.

We, who have been discriminated against as black men, ask the committee to consider ths following scenario:
Picture yourselves standing in the middle of RFK Stadium. Seated i the stands around vou are all 65.567*
SSA employees. Now, if you were {0 ask all the permanent career and career conditional African-American

male employees to stand up, only 2,802* persone wonld do an T adies and Gentlemen, to begin with, SSA
hires very few Black males.

Total Em ployoa/s
Black Male Employees

Actual Black Mals Empioysess = 2,002 |

7] Total Employees = 65,567
Bl Actual Black Male Employass = 2 802
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If you were to ask all African-American employees to stand up 17,768* would be standing. [ am sure
you would agree that this is quite a large oumber. It 1s abmost a third (27%) of SSA e rotal work force.

Total SSA Employees
Total Black Employees

fhos = {7,788 @)

E Total 93A Employess « 45,587 B TomiBiack Empioress = 17,788 27%)

However, if you were to ask all those below _grade GS-13 to sit down, only 721 people would remain
standing.

Total Black Employees/
Blacks GS-13 and Higher

p—
! Teln Bmck K

f S

Simox Empbyes G9-13 and Hgher « 721 |

Total Biack Empioyees = 17.768
Black Employses GS-13 and Higher = 721

Over the years, endless studies, analyses, and evaluations bave concluded, simply in the words of the
Govermment Accaunting Office uttered back in 1987 that *SSA Can Do More To Improve Minority
Representation In It's Workforce™. Yet, ten years later, things remain the same. )
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SSA headquarters in Baltimore, Maryland, less than 40 miles from Washington, D. C., provides a strikmg
example. There are a total of 22,224* emplovees at SSA headquarters. But, only 1,288* are African-
Americen males. This is less than 6 percent of the total 22,224 smplovess.

Total SSA Headquarters Employees
SSA Headquarters Black Male Employee

Totad 88A nn‘.mm Ewrployres » 22,224 .

Expocind Botk Mais Empioyses » 2089 (13%)

B Total 86A Headquarters Employees = 22,224
Black Male Employess = 1,288 (6.8%)
. Expecied Biack Male Employses = 2,880 (13%)

Yet, Afi.can-Amecicen males make up approximatoly 13 perecnt®* of the civilian workdorce in the

Baltimore metropolitan area. This alone points out a major disparity in an sres flooded with colleges and
univorsities which graduate qualified blach irou cach your.

Baltimore Metropolitan Area

Baltimore Black Males

(Z] BeRtimore Civilan Lubor Feree = 1,168,000
Bl sakimors Rinck Mulss = 154,000 (13%)
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There are 5,072 Affican-American females employed at headquarters, but only 285* employed are above
grade GS-12.

Total SSA Headquarters Black Female Employees
S8A Headquarters Black Female Employees G8-13 and High

S0A HO Black Frmale Binployess >= G§-13 = 384 |

Fo1 Tota! 66A HQ Biack Famaie Empioyess = 5,072
B s3AHQ Black Female Employess G5-13 and Higher = 285

Ladies and Gentlemen, there 14,966* African-American females working for SSA nationwide, but only 463*
are employed above a grade GS-12 level.

Total 88A Black Fomale Employese
S8A Black Female Employsss G8-13 and Higher

S84 Mnot Famals Enguwytes BA-54 ond Hghew » (3|

:J Total 88A Binok Femais Empioysse = 14.968
] 284 Black Famaie Empicyees 36-13 and Higher = 483
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SSA hires very few Black males and it does not provide equal employment opparhmity for advancement o
Blacks. We believe the same patter of numbers could be developed for al! other minonities employed by the
Social Security Admunistration. This is the reason why BMFJ/SSA hat engaged the firm of Kator and Scrst
to belp us in our struggle to receive justice.

Owr efforts to resolve our oqual employment opportunity (EEQ) complaint began ia November 1995 and
continues to this day. Over the two past yoars, we have beoome very familiar with the ECO process and we
have experienced many of the problems in the process.
We would like to make the following recommendations:

GENERAL CONCERNS
First, too many sppeals are allawed government agencies in the procees. This makes the time frame for
resolving complaints far too long. Webehevethududlzpdduammnngmhnvelwnedmulﬂhe
lengthy and time consuming appeals procese to their advantage and tn the dicard ge of the complat

Second, the EEO Office in all Foderal agencies should report directly 1o the A gency Directar.

INFORMAL COMPLAINTS

The EEO Counselor should be empowered 10 resolve all complaints of discrimination if the complaint can be
resolved at the informal level. Years ago, EEO counselors were selected from & pool of volunteers who had
been imbally screened and who were constantly evaluated during & rigorous period of training. It was &
requirement that the selectees owe special allegiance to no one and no agency. This equipped them to do an
excellent job of representing a complainant because during their queries, they sutomatically assumed the rank
of the alleged discriminating official o the person being questioned; i.2.. the rank of 8 person would not be
used to intimidate the counselar. At the present time, EEO counselars represents the agency which pays
them, rates them, rewards them and is directly ible for their ad or lack or advancement.
msubunsawgauvcmraﬂncomphm The EEQ counselor should not be in 8 position to

o complainant bocausc of fcar of the agency respousc to his/hor cfforts. This can only be
achieved if the EEQ office is a separate entity responsible to the Agency Director. As it is now structured, it
is ukin 1u 4 jury poul where all prospective jurors work in the States Anomey's office 28 prosecutors.

Additionally, we bebeve the EEQ Counselor should have the asuthonty to chscharge » case that clearty does
not meet the legal requremnents related to discrimination.

FORMAL COMPLAINTS
The contractnal firms wha are charged to investi Vi the i igative file must
mmuewﬂnwlmguoﬁhzmph:mm. Pmunﬂy oﬂm&mthxsdounothcppendebbamly.d:fm
are thersfore skewed, and the complainant roecives no justice.

EEOC ADMINISTRATIVE LAW JUDGES

We believe the EEOC Adminsstrative Law Judges should be employed with the tenure and salary as those
Administrative Law Judges emplayed the Social Security Administration Office of Heerings and Appeals.

This, we belicve, would further insulate them from possible mteragency pressures ard internal pressures at
the EEOC.
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All decisions made by EEOC Administrative Law Judges should be binding upon the Federal Agencies

1t is the opinion of the BMFJ/SSA that the implementation of these fypes of changes would lesd to nmch
more efficient and centainly 8 more effective EEOC process. We believe we would have better decisions and
Fexleral amployees would receive fairer trestment. Perhaps, we could look forward t0 morc substantial
progress toward all of our goals - that of real equal employment opportumities in the Federal Government.

Again, we thank you all for your ume and interest in secing that this real and serious problem is addressed
and that solutions e fusthuanicy.

Attachment
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Additional Numerical Data concerning the employment of African American by the Socia! Security
Administration

$,067* Number of SSA positions sbove GS-12

285* Number of Black Females in SSA positions above grade GS-12
Blacks hold only 14 percent® of positions above grade GS-12
Blacks comprise 27.percent® of SSA workforce

1,514* Black males are employed in SSA's 10 regions

82* Black males in SSA's 10 regions arc above grade GS-12

163* Riack males at SSA headquarters are above GS-12

. Social Security Administration Warkforce Inventory Profile  System Permanent Career/Career
Curditiunal Employees Grade Summary Detail. DATA as of 09/30/95. Report Processed as of
01/18/96. Warkfarce as of 09/30/95.

LA Data Derived using Current Population Survey, 1988, U.S. Department of Labor, Bureau of Labor
Statistics and Marviand Department of Economic Development Office of labor market Analysis and
Informetion.

Respectively submitted

DONALD L. HICKMAN, PRESIDENT

BLACK MALES FOR JUSTICE/SOCIAL SECURITY ADMINISTRATION
1515 BURNWOOD ROAD

BALTIMORE, MARYLAND 21239-3539

(410) 965-9859

CLYDE E. ANDREWS, SECRETARY

BLACK MALES FOR JUSTICE/SOCIAL SECURITY ADMINISTRATION
3709 BUCKINGHAM ROAD

BALTIMORE, MARYT.AND 21707

(410) 965-1597
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THE LIBRARIAN OF CONGRESS

September 24, 1997

Dear Mr. Chairman:

Thank you for the opportunity to respond to certain assertions about the Library of Congress
which were included in testimony presented before the Subcommittee during its hearings on employment
discrimination in the federal workforce held on Wednesday, September 10, 1997. In recent years, the
Library bas taken extensive measures to ensure equity in its employment policies and practices. We have
also taken other actions designed to prevent employment discrimination and to provide effective means of
redress for staff who believe that they have been subjected to illegal discrimination. In light of these
efforts, it is important to identify those areas where scrious misrepresentations occurred during the
testimony and to correct the hearing record.

The inaccurate statements regarding the Library of Congress appear in the testimony presented
by Mr. Oscar Eason, President of Blacks in Government (BIG), and Ms. LaVeme Cox, who represented
the Library of Congress Cook class action plaintiffs and the Library's chapter of BIG. First, Mr. Eason
asserted that it was necessary for BIG to lead a rally to force the Library to pay out the settlement awards
in the Cook class action. The Library did not delay the implementation of the payouts for the back pay
awards. Library managers and officials cooperated fully with the Department of Justice and the
Department of the Treasury to expedite payments totaling $8.5 million to more than 2,000 past and
present African American Library of Congress employees. We completed these payouts in April 1997.

In addition, the Library has implemented other terms of the settlement agreement which
included 40 promotions and 10 reassig Beginning in 1994, the Library modified its selection

procedures to ensure equity in the employment process. Diversity training has been provided for all
managers and supervisors.

Both Mr. Eason and Ms. Cox asserted that certain plaintiffs had to “file a second class action
tawsuit” to address a further series of alleged problems. In fact, no second class action lawsuit has been
filed in federal court. Counsel for the class action plaintiffs has filed a motion with the court to compel
compliance with the scttlement agreement, and three representatives of the class have filed an
administrative complaint with the Library’s Equal Employment Opportunity Complaints Office. Both
the motion and the complaint allege the same instances of noncompliance with the Cook settlement
agreement. Since the settlement agreement provides procedures for resolving claims of noncompliance,
the administrative complaint has been referred to the plaintiffs’ counsel in accordance with the terms of
the agreement.

The Justice Department filed a brief on behalf of the Library last week regarding compliance

with the Cook case. We are awaiting the judge's decision on the motion and feel confident with our
position.

101 Independence Avenue, S.E. Woashington, DC 205401000 Tel.: (202) 707-5205 FAX: (202) 707-1714
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The allegations raised by Ms. Cox regarding employment practices in the Congressional
R h Service arc add d in the aitached statement from Daniel P. Muthollan, Director of CRS.
(See Attachment A).

During her testimony, Ms. Cox suggested that the Library’s employment complaint process
was too slow, citing the processing of her own complaint as an example. She further asserted that, as
Librarian of Congress, 1 admitted liability regarding her individual EEO complaint. I have had no
involvement in her agency complaint. This matter is still at the examination stage. The current backlog
(matters older than 180 days) includes only 50 cases, a much smaller number than in most executive
branch agencies of comparable size.

Ms. Cox asserts that an external entity should monitor the Library’s complaint procedures.
The Library has, in fact, suggested to the Office of Compliance that Congress suthorize our employees to
use the administrative processes of the Office of Compliance as well as the Library’s current EEO
procedures. In addition to the Equal Employment Opportunity Complaints Office, there are three other
avenues of possible redress for claims of employment discrimination including: 1) the Dispute
Resolution Center; 2) a grievance procedure (for bargaining and non-bargaining unit employees); and
3) the Employee Assistance Program. The Library’s complaint procedures were reviewed and found to be
comprehensive in a report issued by the Congressional Office of Compli dated D ber 31, 1996.

I remain committed to the ideals of faimess and equity within the Library of Congress. This
commitment is reflected in the Mission and Strategic Priorities of the Library of Congress. A key
component of the enabling infrastructure necessary to accomplish the agency’s mission is “[the promotion
of] faimess, equal opportunity, and respect for diversity at all levels and in all parts of the Library.”

Again, thank you for your continued support for the Library and for the opportunity to clarify
some of the information presented to you and your colleagues last week.

Sincerely,
Jafnes H. Billin
/ /./l'he Librarian of Céngress
Attachment //

The Honorable John L. Mica
Chairman, Subcommittee on Civil Service
Committee on Government Reform

and Oversight
U.S. House of Representatives
B371C Rayburn House Office Building
Washington, DC 20515
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Attachment A

Response of the Congressional Research Service
to Testimony before the Subcommittee on the Civil Service
“  on September 10, 1997

In her testimony of September 10, Laverne Cox requested that the
Committee "review the way that the Congressional Research Service mistreats
African American employees." This characterization, as well as the specific
issues which she cites, seriously misrepresent CRS management’s commitment
to--and demonstrated success in-—-achieving greater diversity in its workforce and
providing meaningful opportunities for advancement to minority staff members.

Ms. Cox’s first criticism is that CRS appears to be "particularly hostile
toward African Americans, especially those in the economist series, with regard
to denial of ‘promotion plan’ promotions.” There is no basis for this charge.
CRS promotion reviews are conducted pursuant to applicable laws, regulations,
and provisions of the collective bargaining agreement with our union, the
Congressional Research Employees’ Association (CREA). Promotion decisions
are based upon objective reviews of employees’ demonstrated performance at the
next higher grade level. As a matter of record, there are several instances where
promotion has been denied appropriately to non-minority staff, as well as to
minorities, in the economist series and indeed throughout the Service.
Promotion reviews, like other personnel decisions affecting CRS staff members,
may be appealed through identified channels which assure thorough and
objective review under established criteria.

A second issue raised in Ms. Cox’s testimony concerns the transfer by
CRS of two senior African American employees from policy positions to non-
policymaking positions, and their alleged replacement by a white male. This
charge is also without merit. In fact, the actions referred to were part of a
major reorganization which took place in CRS in the fall of 1995 (prior to the
effective date of the settlement agreement dealing with this issue). This
restructuring was one of several steps undertaken in order to preserve CRS’
capacity to serve the Congress effectively in a continuing period of limited
budgetary resources and declining staffing levels. The reorganization dealt with
this need by redirecting senior staff to positions in which they could provide
direct policy analysis support to the Congress. There were two principal
components to this transfer of staff capabilities: first, a number of management
and administrative functions and responsibilities were consolidated, allowing
several staff to move from managerial positions at the departmental level to
specialist and senior specialist positions in their areas of subject specialization.
Second, the CRS senior specialists, who had previously reported organizationally
to the CRS Director, were integrated into the Service’s research divisions, so
that their efforts could be more closely coordinated with divisional needs in
serving Congress in critical issue areas. While a total of three African
Americans were indeed affected in both components of the reorganization, the
vast majority of those impacted--more than 85%--were not minority staff
members. Management’s intent was not to "replace” staff, whether minority or
non-minority, but rather to reduce the number of positions not devoted to direct
congressional support. :
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A third issue concerns the CRS "succession initiative", designed to
sustain CRS’ research capacity in the face of the expected retirement of over
half its staff between now and the year 2006. This proposal, included in CRS’
budget request for FY 1998, would permit CRS to hire 60 additional staff over
a three-year period, followed by an equal reduction over the following six years.
Ms. Cox states that this CRS effort offers "a unique opportunity to improve the
overall diversity profile of its professional staff." We agree. Indeed, the Director
of CRS, in his testimony before the Service’s appropriations and oversight
committees earlier this year, expressly stated that one of the benefits of the
initiative was that it would "allow us to increase diversity". Unfortunately, it
does not appear that funding will be provided for the initiative in FY 98.
However, CRS management continues to pursue a number of other programs
designed to enhance the diversity of its staff through broadened recruitment in
a period of severely constrained resources and limited opportunities for
permanent hiring.

For example, CRS made vigorous efforts to continue its Graduate
Recruit Program, which is based upon intensive recruitment from graduate
public policy schools and other universities throughout the country. This
program in the past has provided institutional gains by bringing highly qualified
minorities to CRS for the summer, after which successful candidates have been
placed in permanent positions. The use of this program in previous years
resulted in a total of 32 permanent hires, 66% of which were minorities.
However, given funding limitations and a resulting loss of approximately 117
authorized staff positions, CRS had to suspend this program for five years.
Unfortunately, CRS was unable to reactivate this program in 1997 due primarily
to delays in receiving approval from the Cook clase (such approval has now been
obtained, and the program will be utilized in 1998 if funds are available).
Because of these delays in launching the Graduate Recruit Program, the Service
decided to invest in a Summer Employment Program. Under this program, 24
interns were selected for temporary entry level professional positions, 42% of
whom were minorities. CRS plans to build on the highly successful outreach
efforts employed for this program when recruiting for the 1998 Graduate
Recruit Program.

In addition to the Summer Employment Program, CRS participated in
the 1997 Presidential Management Intern Program from which it selected two
female interns (one of whom is a minority) for entry level research analyst
positions. The CRS Law Recruit Program, which mirrors the Graduate Recruit
Program for the field of law, has been used for a number of years to focus
recruitment on minorities and women to apply for positions on the professional
staff in the American Law Division. The most recent recruitment under that
program (1995) resulted in the selection of an African-American female for an
entry-level legislative attorney position in that division and over the life of that
program, five minority attorneys were added to the staff of the Division.

. A further demonstration of CRS's commitment to equal employment
opportunity is its current participation in the Library's Affirmative Action
Intern Program through which it plans to fill three professional positions out
of a total of six positions for the library’s entire program. CRS management has
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also entered into an agreement with CREA to announce detail opportunities
Service-wide for up to one year. Under this program, the Service identifies areas
that require temporary assistance as congressional priorities shift, notifies staff
of the opportunity to provide this assistance, and selects from among interested
staff to fill this need. Several minority employees have benefitted from these
detail opportunities.

In summary, the record does not substantiate Ms. Cox’s criticisms of
CRS management policies and practices regarding the recruitment, treatment
and career development of African Americans and other minorities. CRS has
aggressively sought to increase diversity through the recruitment of highly
qualified minority staff, and to provide opportunities for career advancement
based on demonstrated performance and consistent with the Service’s statutory

responsibilities to serve the Congress.

Daniel P. Mulhollan, Director
Congressional Research Service



274

EMPLOYMENT DISCRIMINATION IN THE FEDERAL WORKPLACE

Statement by Edith Lawrence, Working Woman

Lifetime Member of Blacks In Government

Union Member of Local 2830, American Federation of
State, County, and Municipal Employees, AFL-CIO
Career Employee with the U.S. Department of Justice,
Office of Justice Programs, Office of Juvenile
Justice and Delinquency Prevention, Training and
Technical Assistance Division

Before the Committee on Government Reform and
Oversight, Civil Service Subcommittee

September 10, 1997

Thank you for providing this opportunity for me to submit
comments on issues that have caused me grief Mr. Chairman and
Distinguished Members of the Subcommittee. I am an active
member of Blacks In Government (BIG) and have been since 1991.
Also I am an active Union member of Local 2830, American
Federation of State, County, and Municipal Employees (AFSCME),
AFL-CIO and have been since 1990. In addition I have 20 years
of civil service with the Federal government and for the last
seven years, I have been employed with the U.S. Department of
Justice, Office of Justice Programs, Office of Juvenile
Justice and Delinquency Prevention in the Training and
Technical Assistance Division (TTAD).

One issue that concerns me is the U.S. Department of
Justice Negotiated Agreement between the JSIA Agencies/OJP and
AFSCME Local 2830, May 1984, as Supplemented through December
1991. Article 9, regarding the Upward Mobility Program, pp.
25-27, of the Agreement seems to be unknown or ignored between
the pages of the Agreement for the past seven years that I
have worked in Office of Juvenile Justice and Delinquency
Prevention (OJJDP). According to the Agreement, “Upward
Mobility is a systematic management effort that focuses
Federal personnel policy and practice on the development and
implementation of specific career opportunities for lower
level employees who are in positions or occupational series
that do not enable them to realize their full work potential.”
The Upward Mobility Program attempts to implement the
requirements of the Equal Employment Opportunity Act of 1972

1
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by providing training and education programs for career
opportunities for Federal employees in GS 1 through GS 8
grades. By providing this support to interested employees,
the Program is suppose to provide opportunities for lower
scale Federal employees to advance to higher paid positions in
civil service.

In January, 1990, I started work as a temporary secretary
for the then Acting Administrator, OJJDP. Subsequently, also
in 1990, I worked as a temporary secretary for the Director,
Office of Personnel, Office of Justice Programs (OJP). It was
through both the Acting Administrator, OJJDP, and then the
Director, Office of Personnel, OJP, that I learned about the
potential benefits and rewards of the Bureau’s Upward Mobility
program. This knowledge convinced me in September, 1390, to
return to Federal civil service and to take a position as a
Secretary, GS-7, to the Director, Training and Technical
Assistance Division (TTAD). Seven years later, I am still
wearing my yellow button that states, “Upward Mobility Now.”

I am still waiting for OJJDP’'s implementation of its Upward
Mobility Program before I retire. A second issue of concern
is a letter to the Administrator, OJJDP, from the president of
the Union, regarding Career Growth in his Office, dated
February 15, 1996. In it the Union president states, that
clerical staff members have told the Union of their dismay at
what they perceive to be a lack of career growth opportunities
and advancement possibilities. The letter goes on to state,
“...these employees as well as more senior professional staff
members say there is personal favoritism in selecting people
for promotions and deplore the lack of opportunities for
interdivisional movement and cross-training.” It further
states that, while the Union recognizes that not every
employee complaint is based on well-founded objective
actualities, the fact that so many complaints have come to its
attention for quite a long time prompts us to believe, at a
minimum, that a morale problems exists in OJJDP whatever the
real situation may be.” The letter from the president of the
Union ends with “We hope that this memorandum will be accepted
as a constructive suggestion for additional attention to
employee career needs. We would be pleased to meet with you
at any time to discuss these matters.”

Thirdly, the president of the AFSCME Local 2830 sent a
second letter to the Administrator, OJJDP, on April 23, 1996,
regarding internal morale problems that the Union surveyed

2
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OJJDP’s work force to determine the extent of morale problems.
The Union stated that it had not taken an official position on
any matters, but that the Union "“...is cnly operating as a
vehicle to bring to your attention how distressed many
employees feel.” Further, the letter stated that “The
Administrator’s Office is over-staffed. Everything is a
priority. Supervisors don’t listen to their staff members and
do not seek their advice. They only heed favorite folks.”

The Union president indicated that he would be happy to help
facilitate improvements in management-staff relations.

I had high hopes before the present Administrator arrived
in OJJDP, but nothing under the leadership of the
Administrator, OJJDP, has changed. Under his management,
together with the Assistant Director, TTAD, the Administrative
Officer, OJJDP, the Deputy Administrator, OJJDP, and the
present Director, Office of Personnel, OJP, I was suspended
without pay for 64 hours from Tuesday, September 2, 1997,
through Thursday, September 11, 1997. The incident prompting
this suspension started with an e-mail message I sent to ten
people in TTAD and OJJDP which stated, in part, “It was too
bad that TTAD directorship was not represented at the subject
meeting,” regarding the new appraisal program. This e-mail
message lead to a formal Reprimand to me by the Assistant
Director of TTAD. Even though the Union president appointed
me to participate in an OJP task force to implement this new
performance appraisal program years ago and even though my e-
mail message was about the same program, the Assistant
Director, TTAD, was offended.

In the Reprimand dated July 9, 1997, from the Assistant
Director, TTAD, he inappropriately interpreted my e-mail
message “...as an attempt to embarrass, chide or denigrate...”
him. The Reprimand is now a part of my Official Personnel
Folder and it will remain in my folder for a period not to
exceed two years. The Assistant Director, a former Captain of
the U.S. Marines, cited my inappropriate behavior in the past
and an e-mail message that I sent to TTAD professionals,
including him, during the TTAD Director’s extended leave,
requesting that TTAD professional staff provide me with
higher-graded assignments. The Assistant Director advised me
in the Reprimand that only my supervisor could give me
assignments which is contrary to the facts. He went on to
state, “For these reasons, I have taken the liberty to make an
appointment for you...with the Director of the Employee

3
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Assistance Program Office in the hope that she can assist
you.” I asked myself, assist me with what? Subsequently, in
a memorandum to me dated July 14, 1997, with the subject
Proposed Suspension, the Deputy Administrator, OJJDP, gave me
notice “...that I propose to suspend you from duty without pay
for 10 calendar days....” in accordance with Department of

" Justice Order 1752.1A and applicable Civil Service laws and
regulations. By memorandum dated August 29, 1997, and from
the Administrator, OJJDP, the suspension was activated. The
Union is working double time with OJJDP management to improve
conditions for me, a senior citizen who is also a minority.

Mr. Chairman and Distinguished Members of the
Subcommittee, I will furnish supporting documents regarding
the above issues. I will furnish names of co-workers who can
verify and confirm my story to all or any one of you. These
co-workers and former co-workers may have issues of their own.

The message from OJJDP to juveniles in these United
States and throughout the world is that there is a bottom
line: responsibility for ones behavior. However, in our civil
service system, management personnel are not held accountable
for their extreme behavior when issuing disparate treatment in
adverse actions against lower-grade workers, especially if
they are female, senior citizens, and minorities.

Perhaps the above information will encourage the review
of all formal and informal complaints by present employees and
former employees of OJJDP whether these complaints are
presented against OJJDP employees with the Union, the EEOC or
before a Court. No law punishes a manager who is found to be
abusive by the Union after arbitration. No law punishes the
manager who is found to be at fault after EEOC claims and
subsequent investigations. No law punishes an Agency
defendant if it does not win a law suit. Almost all of the
individuals who cause grief in the workplace to other
individuals are protected from law suits for their misconduct
and behaviors. I ask you to please review all complaints that
were filed or settled by employees in OJJDP for the period
January 1989 September 1997, and then please introduce
legislation to stop the abuse of Federal employees.

Thank you.

Edith Lawrence
P O Box 833
Washington, DC 20044-0833
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ONE HUNDRED FIFTH CONGRESS

Congress of the Tnited States

Fouse of Representatives

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
2157 Ravaurn House OFFice BuiLDING
WasHINGTON, DC 20515-6143

December 3, 1997

Ms. Tanya Ward Jordan

8705 East Grove

Upper Marlboro, Maryland 20774

Dear Ms. Jordan:

Thank you for submitting your September 22 letter containing information about the
National Institute of Standards and Technology’s demonstration project. We appreciate
this information to supplement our hearing record on employment discrimination in the

federal workforce, and your staterent will be included in our records.

This information is especially helpful in light of the recent Office of Personnel
Management report documenting abuses of direct hiring authority at the National Credit Union
Administration and in the context of several other agencies that have approached the Congress
seeking independent personnel authorities. We appreciate the information that you have

included with your statement.

Thanks, again, for this information.

Sincerely,
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Tanya Ward Jordan
8705 East Grove
Upper Marlboro, MD 20774

9/22/97

Congressman John L. Mica

Chairman of Civil Service Committee

Room 2157

Washington, D.C. 20515-6134

Dear Congressman Mica:

I attended the hearings on “Employment Discrimination in the Federal Workplace” on
September 10,1997. I would like very much to submit the enclosed statement. My
statement focuses on the various Personnel Demonstration Projects which allow agencies
to replace the Office of Personnel Management’s hiring, promotion, and retention standards
with their own Departmental standards. This Project has already promoted hiring
inequalities within the Department of Commerce.

Should someone need to contact me from your staff, I can be reached on 202-482-0233.

" In Pursuit of Equity,
iy e
! md Jordan, Member

Co-editor, Department of Commerce’s Diversity Newsletter

cc: Congressman Elijah Cummings
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Statement for the Hearing on Discrimination
Conducted by the Committee on Government Reform and Oversight

Submitted by Tanya Ward Jordan

The Department of Commerce seeks to expand its National Institute of Standards and Technology
(NIST) Personnel Demonstration Project (Project). This Project allows the Department to replace
Office of Personnel Management (OPM) standards with their own standards. It also allows NIST
managers new liberties over hiring, retaining, recruiting, and promoting personnel. This alarms me!
Perhaps, you may wonder — Why? I can give you over a dozen reasons. But, in respect for your time,

I'll give you one.

L] Commerce’s NIST Personnel Demonstration Project, a Project held up as a government model,

has escalated inequalities with respect to minority hiring,

This has been documented. OPM’s_Third Annual Evaluation Report: NIST Project reveals that the
“direct hiring” authority has unleveled the playing field. In fact, this expanded authority given to

managers, has prevented many individuals from even getting on the “playing field.” The Report states
(see Attachment 1): “.. . in support occupations the number of minorities hired has actually dropped.
Our findings indicate that this change coincides with the introduction of the expanded direct
authority . .. Another explanation is that the use of direct hire authority is more likely to yield white

rather than black applicants . . . We speculate that direct hire authority leads managers to pursue

informal contacts (such as f riends and other professional contacts).”

1
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These findings should not be ignored. Nor should they be dismissed. Instead, they should be addressed
before expanding anymore Personnel Projects throughout the Federal Sector. Discrimination within the
government is rampant enough. We do not need new systems to perpetuate this problem. Management
has been advised of the Project’s ills. It is unacceptable to excuse the Project’s evaluation findings or
the Project’s weaknesses by saying, as one OPM official said to me, “the biases of the old system are

Just carrying into the new.”

I submit to you that the Government should not steer forward with any personnel proposal that lacks

accountability. In doing so, government would only be authorizing more discriminatory acts.

Government should, however, ensure that the:

1) employee can seek redress for discrimination in a fair and timely manner;

2) Departments have documented disciplinary action for managerial abuse; and

3) Department’s level of EEO complaints/grievances, are low enough, to provide reasonable
assurance that the climate is safe for “testing” a new personnel system. (No agency with a
class action suit standing should ever be a candidate for introducing such a subjective based
system.)

Any implementation effort done short of these recommendation prompts me to Ask: What Is the

Real Motive Behind These Personnel Changes?

ATTACHMENTS: Third Annyal Evaluation Report (dated November 12, 1991) (Attachmeat 1)
Do We Really Want to Clone NIST? (Attachment 2)

REFERENCE: Fifth Annual Evaluation Report (dated July 18, 1994), of the NIST Project “minority
hiring has not yet reached the levels found for pre-implementation hires.”

2
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However, in support occupations the number of minorities hired has
actually dropped. OQur findings indicate that this change coincides with the

introduction of expanded direct hire authority. One possible explanation for
this finding is that the number of black support personnel in the Gaithersburg
job market has declined since the start of the demonstration project (although
the total number of blacks in the area has increased over the past decade).
Another explanation is that the use of direct hire authority is more likely to
yield white rather than black applicants. This is possible because direct

hire authority may lead to reliance on informal recruiting channels.

Research on recruitment (e.g., Kirnan, Farley, & Geisinger, 1989)
indicates that women and minority job candidates tend to use formal job search
methods (such as newspaper advertisements, college placement offices, and
employment agencies) while white males tend to use more informal methods (such
as employee referrals, referrals by candidates' friends and family, and self-
initiated applications). We speculate that direct hire authority leads
managers to pursue informal contacts {such as referrals from friends and other

“protfessiona Contacts) more Fequently than was the case prior to the

demonstration project.

We spoke with officials in the Office of Personnel and Civil Rights at
NIST to determine how NIST recruits minorities. We found that NIST has
developed specific recruitment plans for increasing the number of minority
applications in various occupations in which minorities are under represented.
In 1990 six occupations were targeted in the ZP career path and one was
targeted in the ZA path. Also, EEO council members from NIST divisions
develop contacts with specific colleges and universities to find cooperative
students and permanent employees in the ZT and ZP career paths from under-
represented groups. Thus, specific activities are undertaken to assist
managers in finding qualified minority candidates; however, these activities
are focused primarily on highly educated candidates. Personnel officials
indicated that recruitment for support positions may entai) visiting a local
career fair or placing an advertisement in the Jocal (Gaithersburg) newspaper.

During our focus groups, some hiring officials told us they thought the
number of minority and female applicants has not changed since the start of
the demonstration project. This perception may reflect the fact that the
project was generally not designed to affect applicant pools. As we mentioned
before, most of the interventions were targeted toward helping hiring
officials employ their top choice candidate. Thus, the extent to which more
females and minorities apply, and are hired under the demonstration project
depends now, more than ever, on the recruiting priorities of individual
managers.

2.6.3 Adequacy of the NIST Interventions

In general, our interviews at other Federal agencies having strong
recruitment programs found they tend to have a strong central office that
coordinates the more decentralized activities; they track applicants; they
have distinct budgets; they use both general and targeted advertisements; they
are well integrated with other organizational entities, often sharing and
receiving information from other units; they have a strong emphasis on
affirmative recruiting; they have full-time recruiters, and they carefully
train all recruiters; they evaluate the recruitment effort on many levels; and
they receive strong support from management.

26
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Third Annual Evaluation Report

National Institute of Standards and Technology

Personnel Management Demonstration Project
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METROPOLITAN'S WOMEN'S
COMMUNITY GROUP

P.O BOX 5144

Hoedon Visgioia 20172-1969

Congressman John L. Mica, Chairman
House Government Reform & Oversight
Civil Servicc Subcommitte

B- 371 CReybum HOB.

Washington, D.C. 20515

September 26, 1997

Dear Congressman Mica:

The attached story in the Washington Post { dated Tuly 08,1997) says it all. Racism in
management within the Federal Government, funded by taxpayers. The Federal Government
has become a safe haven for White Collar Criminal,

Due v the fact that EE.O.C. is well known to be mismanaged, noa responsive and incompetent
... We would like to propose that not one more tax dnliar should be place in the hands of
individuals who admits that they cannot do their jobs. Directors and Managers within E.E.O.C.
shauld be fired on the spot for incompetence. The Lives of poor working businessmen/women
and African American employees have been destroyed due to the bias and uncaring attitudes of
managers within the EX.0.C.

More money to EE.O.C. for the same kind of mismanagement, fraud, waste, abuse of power and
i petence... is d moncy. How ubour closing the entire branch and let private
community task force groups do the job the Federal Government is not able to do. 1t is already
well known that more money in the hands of same people who are not doing their jobs is not
going to inake the situation hetter for any American. It's just going to creatc more jubs €or more
incompetent federal managers.

In summary ....

. Place any federal employee accused of bias, racist acts in Employment or Business on
Administrative Leave Without Pay. Let & private community task force investigate the
problems, vounty by county.

. Shut down the FE.O.C. Again Jet the public (taxpayers) Community Task Force clean
up the backlog of cases inwhich Fcderal Managers weie (0o incompetent to resolve.

. Hold Department Heads and appointed Secretaries responsible for what their Agency is
charged with by the public. White Collar Crime: of this nature should be proaccutc by
a Federal Court of Law with a jury.

fax (703) 709-3170 phone (703) 471-1450



Congrosaman Mica

Page (2)
September 26, 1997

It is well known that (e Guvernment cannot be trusted to investigate itself. After all, our tax
dollars pay the Justice Department, yet when federal agencics are charged with Racism ...the
Justice Department runs to the defense of the agency regardless of numerous complaints against
the same individuals within the agency. Docs this sound likc a tucuty go round or whar?
1t appears the Jusitice Department is there to protect the reputation of the agencies managers
who have cluims against them of bias treatmen: and racism, ... nocdless to say the taxpayer pick
uptab! The same taxpayers (African Americens) in most cases are the victims. We ask you
Congress Mica, if someone breaks into a private home, should the homeowner give gas money
10 1he thief for the get away car? That is what taxpayers aic duing when racist managers are
employed within the federal government and our Justice Department defend wrongful acts
by Federals Managers.

Your written response regarding racism by Management and our suggestions to remedy the
problems. We are mterested in giving verbal or written testimony regarding racism by
Management against Federal Employee’s and Small Business.

Sincerely,

Shirley A. Stewart

Virginia Division
Attachments

cc;

Washington Post Reporter
Congressman Albert Wynn
Senator Wamer

J.C. Watts
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1. INTRODUCTION
My name is Raul Yzaguirre and I am tie President of the National Council of La Raza
(NCLR). I would like to thank you, Mr. Chairman, for accepting this statement made on
behalf of NCLR in an effort to note the disparities and inequalities that exist in hiring,

promotion, and pay as they relate to Hispanics in our federal workforce.

NCLR is a Washington, D.C.-based national organization that exists to improve life
opportunities for Americans of Hispanic descent. A nonprofit, tax-exempt organization
incorporated in Arizona in 1968, NCLR is the nation’s largest constituency-based
Hispanic civil rights organization. It serves as an advocate for Hispanic Americans and
as a national umbrella organization for about 220 formal "affiliates," community-based
organizations that serve Hispanics. Through its affiliate network, NCLR annually serves

more than two million Hispanics in 38 states, the District of Columbia, and Puerto Rico.

[I. HISPANIC DEMOGRAPHICS
Latest data show that Hispanics constitute the second largest minority group in the U.S.;
currently, more than one in 10 Americans (10.7%) is Hispanic. Further, the data tell us that
Hispanics constitute two-fifths of the U.S. minority population (39.5%) and, as one of the
fastest-growing and youngest population groups, are expected to become the nation’s
largest “minority” group by 2005 and almost one-fourth of the total U.S. population by
2050. In addition, Latinos are now at least 10% of the civilian labor force and are expected
to comprise almost 40% of the new labor force entrants, making it a national imperative to

improve the social and economic status of our community.

1II. NOTEWORTHY RESEARCH
Employment discrimination in the federal government has become a civil rights issue high
on the list of priorities for national Latino advocacy groups. We share the problems of
promotion, pay equity and glass ceilings with women and other minorities; however,

Hispanics have the unique problem of not being able to even get their “foot in the door.”



Recent studies indicate that employment discrimination against Latinos, in both the public
and private sectors, is widespread. Employment discrimination is still a significant factor in
the employment and economic status of Hispanics, accounting for their significant
interview rejection rate, wide earnings gap relative to Whites, and poor career advancement

opportunities.

A report released in August 1996 by the U.S. Merit Systems Protection Board (MSPB), and
numerous other reports by the Equal Employment Opportunity Commission (EEOC) and
the Office of Personnel Management have noted that, among minority groups, Hispanic
Americans continue to show the greatest disparity between their representation in the
federal workforce, where they account for 6% of employees, and their representation in the
civilian labor force, where they constitute 10.2% of employees.! Hispanics are the only

continuously underrepresented group in the federal workforce.

The analysis also found that even when differences in education, experience, arld other
relevant factors were controlled for, Hispanics were found to be in lower-paying jobs than
White men. When analyzing career opportunity and advancement in grade levels,
Hispanics once again fared worse than their White counterparts after controlling for relevant
variables. After considering all job-relevant responses to survey questions, the race or
national origin of the employees had a statistically significant effect on how far they
advanced in their careers. Data also supported the perception that minority women
experience greater discrimination in their careers by virtue of being both minority and

female.?

The MSPB is releasing another report this month focusing specifically on Hispanics in the
federal workforce that confirms what our community has known for so long -- that
discrimination is still a critical factor in explaining why Hispanics have been unable to enter
into and advance within the federal workforce. Demographic factors such as low
educational attainment, citizenship or demographic make-up do not sufficiently explain this

slow advancement of Latinos in the federal workforce for several reasons: First, African
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Americans have lower labor force participation rates overall than Hispanics and also have
similarly low educational attainment levels, but are overrepresented in the federal
workforce. Second, Asian Americans have a significantly lower citizenship rate than
Hispanics, but they are adequately represented in the federal workforce and even share
comparative career advancement rates as White males; and third, Asian Americans are even
more affected by geographic mismatch than Hispanics but do not have the resulting
underrepresentation. In addition, the geographic issue still does not explain why Hispanics
are not adequately represented even in those states with both a significant Hispanic

population and substantial federal employment.

According to 1995 MSPB data, Texas, Arizona and New Mexico were the only states in
which the percentage of Hispanics in the state's federal civil service workforce was
comparable to their proportion in the state population. However, it must be noted that while
2.8% of all Hispanics in the U.S. live in San Antonio, Texas, 12.6% of all Hispanics who
work for the federal government work in metropolitan San Antonio. Kelly Air Force Base
in San Antonio employs 40% of all Hispanics in the Department of the Air Force and 6.4%
of all the Hispanics in the federal government. Kelly is scheduled for base closure by 2001,
causing a serious problem for federal diversity efforts and for the economic stability of San

Antonio’s Hispanic working-middle-class.’

Federal workforce numbers also reveal a consistently high concentration of Hispanics in the
blue collar and clerical sectors of the federal government. Unfortunately, these are the
sectors that have faced, and will continue to face, significant reductions in personnel,
especially in states like New Mexico, California and Texas where Hispanic employment in
these areas is strongest due to the high number of defense and military installations, as
noted in the Kelly Air Force case. l"anly as a result, the MSPB forecasts a decreasing
proportion of Hispanics in the federal workforce as well as little change in advancement

opportunities.
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Other findings of these reports include a high concentration of Hispanics in General
Schedule (GS) grade groups 5-8 and 9-12. Hispanics are severely underrepresented in GS
groups 13-15 and even rarer in the Senior Executive Service (SES) level. They are also
highly represented in the clerical and administrative levels with no real opportunities
afforded to them for advanced training to move up the professional career ladder.

Furthermore, according to a 1995 report, Hispanics also appear to be continuously
underserved by the federal agencies such as the EEOC -- the federal agency whose mission
is to enforce the nation's civil rights laws in the federal workplace. For example, despite
substantial evidence of employment discrimination, Hispanics represented only 3.5%
(1,801) of all complaints filed in the federal sector in Fiscal Year (FY) 1995. We note,
however, that there was an 82% increase in complaints filed from FY 1992 to FY 1995,

reflecting part of a strengthened commitment to this issue by one commissioner.

The civil rights community has documented the serious need, on the part of the EEOC, to
improve the administrative review of employment discrimination claims made by federal
employees, particularly those filed by minority groups. Numerous class action law suits are
pending against the government by Hispanics in agencies such as the U.S. Immigration and
Naturalization Service, the U.S. Postal Office, the U.S. Customs Service, and the U.S. Air
Force, to name a few. In light of strong evidence that discrimination against Hispanics is
worsening and additional law suits may be filed, the Commission needs to focus on national

origin-based discrimination.

Moreover, the data strongly suggest that the agencies’ individual civil rights enforcement

divisions are not effectively protecting Latino employees or prospective new hires.

IvV. IMPACT ON COMMUNITY
Employment discrimination is rarely considered a factor which contributes to Hispanic

poverty. In fact, while many dismiss its effects as negligible, the previously cited research
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strongly suggests that employment discrimination does help to explain the high and
persistent Hispanic poverty rate.

In order to determine the extent to which the earnings of poor Hispanic workers and their
families would be affected by the elimination of employment discrimination, NCLR
estimated the amount of additional income that Hispanics would eamn if employment
discrimination were nonexistent. The result: one-fourth of Hispanic families with a full-
time, full-year worker (26.5%) would be lifted above the poverty level if employment
discrimination were eliminated. Eliminating discrimination in the federal workforce would

go a long way toward this goal.

V. CONCLUSIONS
There are several steps that can be taken to enforce and strengthen existing laws to end
systemic employment discrimination against Hispanics based on national origin. NCLR

recommends that:

o Congress resist efforts to repeal affirmative action. To date, affirmative action has
helped to open some of the doors of opportunity for Hispanics; however, with such
programs now under attack at the local, state and national level, the possibilities of
continued or accelerated progress may be halted. Given that educational attainment,
median earnings, and unemployment rates for Hispanics are significantly lower than
that of their White counterparts, Congress needs to pass and strengthen legislation to
eliminate labor force entry and glass ceiling barriers for women and minorities in the
public sector, and help narrow wage differentials between racial, national origin and

gender groups.

o Federal workforce reform efforts include tougher monitoring and stronger
measures than those that currently exist to promote diversity in the federal
workforce (e.g. penalizing managers who continuously fail to implement adequate

outreach and recruitment efforts to the Hispanic community).
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Congress should allocate adequate resources for oversight agencies, such as the
EEOC, to enforce anti-discrimination laws. Additionally, the work of such agencies
must be monitored and adapted to effectively address this serious problem as opposed to
maintaining procedures that deter or prevent individuals from filing complaints and
seeking assistance. Similar efforts are needed within each agency’s civil rights

enforcement division.

Elected and appointed officials, as well as other leaders, also need to underscore
the importance of diversity in the United States. Based on the nation’s changing
demographics, the Black/White paradigm is no longer fully inclusive of our society’s
interests. We must all take affirmative steps to reduce bigotry and discrimination
affecting all racial and ethnic communities. Without a significant commitment on the
part of our country’s leadership to enforce our civil rights laws and promote the value of

true diversity, the problems will continue to fester and grow.

In conclusion, NCLR appreciates the need to assure that the federal government fully
reflects the changing demographics of our nation as it captures the important racial, ethnic
and gender data that are critical for assuring a diverse federal workforce. Furthermore, I

would like to acknowledge the difficulty and sensitivity of this issue. Nevertheless, we urge

the Committee to consider carefully the concerns outlined above as it proceeds on this

matter. I thank the Chair once again for considering our views, and urge the members to

feel free to contact me if you have any questions.
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EMPLOYMENT DISCRIMINATION IN THE
FEDERAL WORKPLACE—PART II

THURSDAY, SEPTEMBER 25, 1997

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CIVIL SERVICE,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:17 a.m., in room
2154, Rayburn House Office Building, Hon. John L. Mica (chair-
man of the subcommittee) presiding.

Present: Representatives Mica, Pappas, Morella, Cummings, Nor-
ton, and Ford.

Staff present: George Nesterczuk, staff director; Caroline Fiel,
clerk; Ned Lynch, professional staff member; and Cedric Hendricks
and Ron Stroman, minority counsels.

Mr. MicA [presiding). Good morning. I'm John Mica, chairman of
the House Civil Service Subcommittee. I'd like to welcome you to
our hearing this morning, and we are going to go ahead and begin.
We have a delay from the minority sige, but they've given us per-
mission to proceed and we’ll have other Members joining us, but
we did want to start. We have several Members to testify in our
first panel and I will begin with some opening remarks.

This morning the subcommittee resumes discussions of employ-
ment discrimination in the Federal workplace. On September 10,
we heard very powerful, emotional allegations that Federal agen-
cies continue to discriminate against blacks, Hispanics, Asian-Pa-
cific-Americans, and women. The accounts that we heard were
deeply troubling, especially because all of the actions described
during that testimony have long been prohibited by law.

For years we have worked hard to eradicate discrimination in the
Federal workplace. Each year agencies spend millions of dollars
training Federal employees and managers on their rights and re-
sponsibilities under the law. To ensure that these employees re-
ceive due process when they have occasion to file a grievance or a
complaint, we have established, at the Federal level, an elaborate
system of appeals. The Clinton administration has pursued a very
aggressive work force diversity agenda during the past few years,
as we all know. Yet, in spite of all this activity, there has been an
alarming growth in the number of discrimination complaints filed
with the Equal Employment Opportunity Commission.

Is it possible that all the attention and focus on employment dis-
crimination during the last 20 years has led to more discrimina-
tion? Could we have created an environment that engenders the fil-
ing of discrimination complaints?

(297)
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The witnesses at our last hearing claim that the ethnic, racial,
and gender discrimination are as pervasive in some agencies today
as they were 30 years ago. The witnesses today will also testify to
their encounters with race and gender discrimination in Federal
agencies. What they will describe are excesses perpetrated by Fed-
eral agencies while pursuing diversity goals.

As a result, agencies have resorted to recruiting unqualified ap-
plicants for Federal jobs in some cases, and giving preference to
qualifiable employees over those already qualified. I think we have
an example of one of those instances, which is blown up here. It’s
a recent USDA Forest Service announcement that states, “Only ap-
plicants who do not meet the OPM qualification requirements will
be considered under this announcement.” Some agencies have re-
sorted to keeping jobs vacant rather than to hire nonminority ap-
plicants or veterans. In growing numbers these hiring plans are
being challenged in court. Recently, the entire affirmative action
plan of the Internal Revenue Service was deemed to be unconstitu-
tional by the U.S. District Court for the southwestern District of
Louisiana because of its discriminatory ethnic, racial, and gender
preferences.

The employees appearing here today are no less victims of dis-
crimination than the witnesses who appeared 2 weeks ago. Edward
Drury is here because a Federal district court jury awarded him a
$500,000 judgment supporting his discrimination claim. The man-
ager responsible for discrimination against him was promoted
shortly after the jury rendered its verdict. During the last hearing
we heard instances also of cases where there were verified dis-
crimination and charges brought and other employees or managers
were not reprimanded or, in some instances, were also given pro-
motion.

Angelo Troncoso is here because he was repeatedly denied pro-
motions. He often ranked first among the best qualified, only to be
passed over in favor of others who filled diversity criteria. On one
of those occasions his agency chose an applicant ranked 13 posi-
tions below him on the selection list. Mr. Troncoso’s case is particu-
larly ironic in light of the findings in our last hearing that the His-
panic-Americans are the most underrepresented among minority
groups in the Federal Government. One can only wonder what di-
versity criteria were applied to justify bypassing a best qualified
employee and also a member of an underrepresented minority
group, in favor of another less qualified individual.

The Federal Equal Opportunity Program was meant to work
within a merit system, not to conflict with it. In their pursuit of
work force diversity, Federal agencies seem to have lost sight of
that purpose. In the course of implementing diversity policies,
many agencies are violating the rights of employees, adversely af-
fecting the morale of their organizations, and subjecting the Gov-
ernment to costly litigation. At times they have even endangered
the public safety.

We are developing a civil service so twisted around questions of
the race, gender, and ethnicity of its employees that the employees
and their agencies too often lose sight of their original mission.

For over 100 years Federal employment has been based on merit
principles, hiring the most qualified applicants in open competition.
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Affirmative action was intended to ensure equal opportunity in em-
ployment through an affirmative outreach approach. Federal agen-
cies were required to make an extra effort to recruit qualified mi-
nority applicants in order to broaden the applicant pools. Affirma-
tive action in the Federal Government should never have been
about anything other than hiring the most qualified employees.

In light of the failures of the current system, perhaps the time
has come to redefine the rules of Federal employment in order to
truly provide equal opportunity for all our citizens regardless of
race, ethnicity, or gender.

It’s my hope in working with our ranking member, and I've had
discussions with him since our last hearing, that we can move for-
ward to set the Federal workplace as a better standard, both in
practice, perception, and reality, and I look forward to working
with Mr. Cummings. We probably will not be holding additional
hearings on this subject in the near future, but rather than embar-
rass some of the agency heads, we've decided to call some of them
in independently, particularly with some of the most alarming
cases that have been brought to light in problem agencies, and
hopefully make some progress together working with those agency
heads in a mutual effort. So, that’s our intention from this point,
and I try to keep the committee on an action-oriented agenda, rath-
er than just to hold hearings and do nothing about it.

Second, we will review the legislative proposals that were
brought before us at the last hearing, and, hopefully, we’ll be able
to incorporate some of those provisions into omnibus legislation.
We're also interested in hearing from our panelists today and their
recommendations as how we should proceed legislatively.

{The prepared statement of Hon. John L. Mica follows:]
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Opening Remarks of the Honorable John L. Mica
Chairman, Civil Service Subcommittee

Employment Discrimination in the Federal Workplace ~ Part IT
Race and Gender Preferences in Federal Employment
September 25, 1997

Today the Subcommitte resumes discussion of employment discrimination in the federal
workplace. On September 10, we heard powerful, emotional allegations that federal agencies
continue to discriminate against blacks, Hispanics, Asian-Pacific-Americans, and women. The
accounts that we heard are deeply troubling, especially because all of the actions described
during that testimony have long been prohibited by law.

For years we have worked hard to eradicate discrimination in the federal workplace. Each
year agencies spend millions of dollars training federal employees and managers on their rights
and responsibilities under the law. To ensure employees receive due process when they have
occasion to file a grievance or a complaint we have established an elaborate system of appeals.
And the Clinton Administration has pursued a very aggressive workforce diversity agenda during
the last few years. Yet, in spite of all this activity, there has been an alarming growth in the
number of discrimination complaints filed with the Equal Employment Opportunity
Commission.

Is it possible that all the attention and focus on employment discrimination during the last
twenty years has led to more discrimination? Could we have created an environment that
engenders the filing of discrimination complaints?

The witnesses at our last hearing claimed that ethnic, racial and gender discrimination are
as pervasive in some agencies today as they were thirty years ago. The witnesses today will also
testify to their encounters with race and gender discrimination in federal agencies. What they will
describe are excesses perpetrated by federal agencies while pursuing diversity goals.

As a result agencies have resorted to recruiting unqualified applicants for federal jobs,
and giving preference to “qualifiable™ employees over those already qualified. Some agencies
have resorted to keeping jobs vacant rather than hire non-minority applicants or veterans. In
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growing numbers these hiring plans are being challenged in court. Recently, the entire
affirmative action plan of the Internal Revenue Service was deemed to be unconstitutional by the
U.S. District Court for the Southwestern District of Louisiana because of its discriminatory
ethnic, racial, and gender preferences.

The employees appearing here today are no less victims of discrimination than the
witnesses who appeared two weeks ago. Edward Drury is here because a federal district court
jury awarded a $500,000 judgment supporting his discrimination claim. The manager
responsible for discriminating against him was promoted shortly after the jury rendered its
verdict.

Angelo Troncoso is here because he was repeatedly denied promotions. He often ranked
first among the “best qualified,” only to be passed over in favor of others who filled diversity
criteria. On one of those occasions his agency chose an applicant ranked thirteen positions below
him on the selection list.

Mr. Troncoso’s case is particularly ironic in light of the findings in our last hearing that
Hispanic Americans are the most underrepresented among minority groups in the federal
government. One can only wonder what diversity criteria were applied to justify bypassing a
“best qualified” employee, a member of an underrepresented minority group, in favor of another
less qualified individual. .

The federal equal opportunity program was meant to work within a merit system, not to
conflict with it. In their pursuit of workforce diversity, federal agencies seem to have lost sight
of that purpose. In the course of implementing diversity policies, many agencies are violating
the rights of employees, adversely affecting the morale of their organizations, and subjecting the
Government to costly litigation. At times, they have even endangered the public’s safety.

We are developing a civil service so twisted around questions of the race, gender, and
ethnicity of its employees that the employees and their agencies too often lose sight of their
missions.

For over one hundred years federal employment has been based on merit principles:
hiring the most qualified applicants in open competition. Affirmative action was intended to
ensure equal opportunity in employment through affirmative outreach. Federal agencies were
required to make an extra effort to recruit qualified minority applicants in order to broaden the
applicant pools. Affirmative action in the federal government should never have been about
anything other than hiring the most qualified employees.

In light of the failures of the current system, perhaps the time has come to redefine the
rules of federal employment in order to truly provide equal opportunity for all our citizens
regardless of race, ethnicity or gender.
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Mr. Mica. With those opening remarks I'll turn for opening com-
ments to our vice chairman, Mr. Pappas.

Mr. PApPAS. Thank you, Mr. Chairman. I'm glad to be here for
the second hearing and I look forward to hearing from the panelists
today.

Mr. Mica. Thank you. I'd like to now turn to the gentlelady from
Maryland, Mrs. Morella.

Mrs. MORELLA. Thank you. Thank you, Mr. Chairman. I want to
thank you for holding today’s hearing on employment discrimina-
tion in the Federal work force. I learned a lot from last week’s
hearing and I look forward to continuing to consider how we can
defeat discrimination. ] want to commend you on the pledge that
was made at that hearing on forwarding legislation, along with the
ranking member, Mr. Cummings, Al Wynn, Matt Martinez, Elea-
nor Holmes-Norton, and I'm committed to be part of the solution,
as well.

Discrimination is not an easy problem to fight. We have heard
from witnesses who've described its deleterious effects. It’s ugly, di-
visive, and it hurts. It hurts individuals, it hurts families, it hurts
morale, and it hurts work force productivity. In the Federal Gov-
ernment, it has also resulted in a backlog of EEO cases, and, in
many cases, a destructive work environment.

One of our witnesses today, our good colleague, Congressman
Canady, is going to discuss his bill to end affirmative action in the
Federal work force. While I believe that it would be helpful for the
American people to have a rational and reasoned discussion of the
issue, I don’t believe that ending affirmative action is the answer
to ending discrimination. I think it’s important that we note that
real affirmative action is not filling quotas, it’s really just looking
at the need for goals and targets and maybe timetables for the tar-
gets. As President Clinton’s Executive order maintaining Federal
affirmative action stated, “Goals may not be rigid and inflexible
quotas . . . but targets reasonably attainable by application of good
faith efforts.” Of course it ties into the Supreme Court decision, too.
I think affirmative programs have been vital to the progress that’s
been made by minorities and women in increasing opportunities in
education and employment. Discrimination and stereotypes deeply
rooted in our history, while much diminished, still are present. To
uproot affirmative action policies to rectify this imbalance, I think
would freeze in place the progress made so far and leave us short
of achieving our national vision of equal opportunity for all. There
may be a need, and I think there is a need, to look at our current
programs and maybe to change things, but not necessarily to abol-
ish something where there is still a need.

It is important to remember that today’s hearing reaches far be-
yond the question also of affirmative action. We must understand
the depth and dimensions of the problem and the problem of dis-
crimination, particularly in the Federal Government, and we must
ensure that the Federal work force leads the way to promote equal
opportunity and fairness in an environment that is free of discrimi-
nation. It’s critical that we eliminate the backlog at the EEOC and
take steps to ensure fairness to all Federal employees.
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Mr. Chairman, I'm delighted at the first panel that you have be-
fore us two very good friends of mine, Congressman Canady, and
Congressman Herger who came in on my class in the historic 100th
Congress. Thank you, Mr. Chairman.

[The prepared statement of Hon. Constance A. Morella follows:]
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The Honorable Constance A. Morella
Subcommittee on Civil Service
Employment Discrimination in the Federal Workforce -- Part II
September 25, 1997
Mr. Chairman, I want to thank you for holding today’s hearing on
Employment Discrimination in the Federal Workforce. I learned a lot
from last week’s hearing, and I look forward to continuing to consider
how we can defeat discrimination. I highly commend your pledge to
forward legislation, along with Representatives Elijah Cummings, Al

Wynn, Matthew Martinez, and Eleanor Holmes Norton, and I am

committed to be part of the solution as well.

Discrimination is not an easy problem to fight. We have heard
from witnesses who have described its deleterious effects. It is ugly
and divisive, and it hurts. It hurts individuals, it hurts families, it hurts
morale, and it hurts workforce productivity. In the federal
government, it has also resulted in a backlog of EEO cases and, in

many cases, a destructive work environment.
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One of our witnesses today, Congressman Charles Canady, will
discuss his bill to end affirmative action in the federal workforce.
While I believe that it would be helpful for the American people to
have a rational and reasoned discussion of this issue, I do not believe
that ending affirmative action is the answer to ending discrimination. It
is important to note that affirmative action programs are characterized
by setting goals and targets, not by filling quotas. I support President
Clinton's executive order, maintaining Federal aﬁmative action
programs, which states that "Goals may not be rigid and inflexible
quotas ... but targets reasonably attainable” by application of good faith
efforts. Affirmative action programs have been vital to the progress
made by minorities and women in increasing opportunities in education
and employment. Discrimination and stereotypes deeply-rooted in our
history, while much diminished, persist. To uproot affirmative action
policies to rectify this imbalance would be to freeze in place the
progress made so far and leave us short of achieving our national vision

of equal opportunity for all. We should follow the guidance established
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by the U.S. Supreme Court last year to ensure that affirmative action
programs are undertaken only in cases of redressing a clear and
specific pattern of discrimination. It is a reasoned and moderate

approach to a very important and sensitive issue.

It is important to remember that today’s hearing reaches far
beyond the question of affirmative action. We must understand the
depth and dimensions of the problem of discrimination in the federal
government, and we must ensure that the federal workforce leads the
way to promote equal opportunity and fairness in an environment free
of discrimination. It is critical that we eliminate the backlog at the

EEOC and take steps to ensure fairness to ALL federal employees.
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Mr. Mica. I thank the gentlelady, and would like to now recog-
nize our first two panelists. As Mrs. Morella described, we have
Charles Canady, my colleague from Florida, and Mr. Wally Herger
from California. Both of these Members of Congress have intro-
duced legislative proposals dealing with the subject at hand. I'd
like to welcome you to our panel this morning and I'll recognize,
I think in seniority order. We'll hear from Mr. Herger first and
then we'll get to Mr. Canady. Thank you. You're recognized.

STATEMENTS OF HON. WALLY HERGER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA; AND HON.
CHARLES CANADY, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF FLORIDA

Mr. HERGER. Thank you, Mr. Chairman and members. I appre-
ciate this opportunity to address this committee on the important
matter of racial and gender preferences in Federal agency hiring
and promotion decisions. Mr. Chairman, and Members, I have sev-
eral documents that I would request unanimous consent be in-
cluded in the record and have been made available to the members
of the committee.

Mr. Chairman, I represent an area with all of or parts of eight
national forests. Over the years, I have heard from numerous U.S.
Forest Service employees who have contacted me to express their
disgust with the Forest Service’s discriminatory and unfair hiring
and promoting practices. They tell me about how careers have been
derailed, morale has been devastated, personnel costs have sky-
rocketed and public resources and even public safety have been put
at risk due to the imposition of bizarre hiring and promotion deci-
sions.

According to Webster’s Dictionary, the word discriminate is de-
fined as, “to make a difference in the treatment or favor on a basis
other than individual merit.” Mr. Chairman, I will use my time
today to exhibit how the U.S. Forest Service has continually and
blatantly engaged in discriminatory hiring and promotion practices
and has outright failed to hire on the basis of merit for many posi-
tions.

Example 1: One Forest Service job announcement declared that,
and I quote, “Only unqualified applicants may apply.” This was an
attempt by the Forest Service to avoid hiring or promoting quali-
fied employees in order to fill the jobs with minorities, but unquali-
fied employees. If this is not discrimination, I don’t know what is.

Example 2: Notes from a Forest Service Civil Rights Action
Group meeting state that, “There are many factors involved in the
selection process, and the objective is to select a qualified person,
not necessarily the most qualified.” Again, the Forest Service is di-
recting their supervisors to not hire the most qualified individual—
that’s discrimination.

Example 3: A memo from a Forest Service Assistant Director for
Affirmative Action states, “The only legal requirement is to meet
entry level qualification requirements. Greater tenure may produce
candidates who are overqualified but that is irrelevant to the issue
at hand, which is getting on with an agency affirmative action pro-
gram.” I cannot imagine too many private sector businesses that
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would last very long if they deliberately passed over the most
qualified person for the job. This is discrimination.

Example 4: A White Paper, produced by the Plumas National
Forest, which is located in my congressional district, spells out, in
grim detail, the consequences of quota hiring plans. “In a growing
number of instances, we are not filling positions when there are no
women applicants. In the past 3 months, we have either re-adver-
tised, left vacant, or filled with unqualified temporaries, 11 perma-
nent fire positions because we could not find female applicants. If
the position is in fire prevention or forest fuels management, the
job simply doesn’t get done and we face the consequence of addi-
tional person-caused fires.” Continuing with the quote, “When the
roster was completed, the majority of the applicants were male and
the top of the roster was blocked by male veterans. The Plumas at-
tempted to fill five fire positions from the roster, but could only
reach two women. Both women declined our offers. No offers were
made to men. All fire positions are presently vacant or filled by un-
qualified temporary employees.”

Now, with this example, not only are Federal workers being dis-
criminated against by the Forest Service, but civilian citizens are
being put at risk. Innocent people could have died or had their
homes destroyed because the Forest Service refused to fill critical
fire fighting positions due to their ridiculous quota requirements.

When criticized for its quota policies, the Forest Service often
blames a court order to diversify their work force. However, a 1994
letter from the Department of Agriculture Assistant Secretary for
Administration states, “The consent decree required that one selec-
tion factor in all cases was to be whether the applicant contributed
to the Agency’s diversity. It also limited the use of this factor either
as a tie-breaker when all other qualifications were equal, or as one
of several factors.” The letter goes on to say that, “One of those ex-
pectations is that competitive promotions will be based on merit
factors. If someone competes for a position and is the best person
qualified for the job, he or she will be selected.”

Regrettably, that was not the case. Clearly, the consent decree
did not mandate the abandonment of all common sense. The Forest
Service has gone well beyond the requirements of both the court
and common sense. Indeed, a memo from one Forest supervisor
warned his employees against aggressively pursuing diversity goals
and admitted that doing so was a violation of the law.

Quoting from the document, “Free and open discussions have oc-
curred regarding such things as creating or filling a position with
an affirmative action candidate or not filling the position at all, or
providing significant career enhancing opportunities/education to
affirmative action candidates that are not available to other can-
didates. These types of discussions are in violation of the laws and
regulations mentioned and should not occur, and the penalties for
this type of conduct are severe.” Mr. Chairman, the Forest Service
is admitting that what they are doing is in violation of the law.

Furthermore, this is still happening now. In February of this
year, under strong criticism because of its quota policies, the Forest
Service issued a Merit Promotion plan. The plan stipulates that
promotions, “shall be based solely on job-related criteria.” But a
few paragraphs following that statement, the document explains
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that, “Selection procedures will provide for management’s right to
select or not select from among a group of best qualified can-
didates.” How can it be a merit plan if it specifically permits the
Forest Service to avoid selecting from the pool the best qualified
candidates and the most qualified candidate? Even in an attempt
to solve their acknowledged problems with discrimination, the For-
est Service once again establishes unfair hiring and promotion
practices.

The Forest Service’s quota policies are inequitable to both the
public and our Federal employees. They are divisive, morally inde-
fensible, and blatantly unfair. We cannot combat past discrimina-
tion by engaging in yet more discrimination.

I commend the committee for addressing this very serious prob-
lem and thank you for your time.

[The prepared statement of Hon. Wally Herger and the docu-
ments referred to follow:]
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September 25, 1997

Rep. Wally Herger (R-CA)
Testimony before the House Committee on Government

Reform and Oversight, Subcommittee on Civil Service

I appreciate this opportunity to address the Committee on
the important matter of racial and gender preferences in federal
agency hiring and promotion decisions. Mr. Chairman, I have
several documents that I would request unanimous consent to be
included in the record which are numbered and have been made
available to the members of the committee.

Mr. Chairman, I represent an area which includes all or
parts of eight national forests and I have had dozens of U.S.
Forest Service employees contact me to express their disgust with
the Forest Service’s discriminatory and unfair hiring and
promoting practices.

They tell me about how careers have been derailed, morale
has been devastated, personnel costs have skyrocketed, and public
resources and even public safety have been put at risk due to the
imposition of bizarre hiring and promotion decisions.

According to Webster’s Dictionary the word “discriminate” is
defined as: “to make a difference in treatment or favor on a

basis other than individual merit.”
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Mr. Chairman, I will use my time today to exhibit how the
U.S. Forest Service has continually and blatantly engaged in
discriminatory hiring and promotion practices and have outright
failed to hire on the basis of merit for many positions.

Example one: one Forest Service job announcement declared
that, and I quote “Only Unqualified Applicants May Apply,”
unquote. This was an attempt by the Forest Service to avoid
hiring or promoting qualified employees in order to fill the jobs
with minority -- but unqualified employees. If this is not
discrimination, I don’t know what is.

Example two: Notes from a Forest Service Civil Rights
Action Group meeting state that quote, “there are many factors
involved in the selection process, and the objective is to select
a qualified person, not necessarily the most qualified,” unquote.
Again, the Forest Service is directing their supervisors to not
hire the most qualified individual -- that’s discrimination.

Example three: A memo from a Forest Service Assistant
Director for Affirmative Action states quote, “The only legal
requirement is to meet entry level qualification requirements.
Greater tenure may produce candidates who are over qualified but
that is irrelevant to the issue at hand, which is getting on with
an agency affirmative action program,” unquote.

I cannot imagine too many private sector businesses that
would last very long if they deliberately passed over the most

qualified person for the job. This is discrimination.
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Example four: A “White Paper” produced by the Plumas
National Forest, which is located in my Congressional District,
spells out in grim detail the consequences of quota hiring plans.

Quote: “In a growing number of instances, we are not filling
positions when there are no women applicants. In the past three
months, we have either re-advertised, left vacant, or filled with
unqualified temporaries eleven permanent fire positions because
we could not find female applicants... If the position is in
fire prevention or forest fuels management, the job simply
doesn’t get done and we face the consequence of additional
person-caused fires.”

Continuing with the quote, “When the roster was completed,
the majority of applicants were male and the top of the roster
was blocked by male veterans. The Plumas attempted to fill five
fire positions from the roster, but could only reach two women.
Both women declined our offers. No offers were made to men. All
fire positions are presently vacant or filled by unqualified
temporary employees,” end quote.

Now, with this example, not only are federal workers being
discriminated against by the Forest Service, but civilian
citizens are being put at risk. Innocent people could have died
or had their homes destroyed because the Forest Service refused
to fill critical fire fighting positions due to their ridiculous
quota requirements.

When criticized for its quota policies, the Forest Service

often blames a court order to diversify their workforce.
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However, a 1994 letter from the Department of Agriculture
Assistant Secretary for Administration states, quote, “The
(consent) decree required that one selection factor in all cases
Vwas to be whether the applicant contributed to the Agency’s
diversity. . . It also limited the use of this factor either as a
tie-breaker when all other qualifications were equal, or as one
of several factors,” unquote.

The letter goes on to say that only, quote, “One of those
expectations is that competitive promotions will be based on
merit factors. If someone competes for a position and is the
best person qualified for the job, he or she will be selected,”
unquote.

Regrettably, that was not the case.

Clearly, the consent decree did not mandate the abandonment
of all common sense. But the Forest Service has gone well beyond
the requirements of both the court and common sense. 1Indeed, a
memo from one Forest Supervisor warned his employees against
aggressively pursing diversity goals and admitted that doing so
was a violation of the law.

Quoting from the document, “free and open discussions have
occurred regarding such things as creating or filling a position
with an affirmative action candidate or not filling the position
at all, or providing significant career enhancing
opportunities/education to affirmative action candidates that are
not available to other candidates. These types of discussions

are in violation of the laws and regulations mentioned and should
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not occur, and the penalties for this type of conduct are
severe.” unquote.

Mr. Chairman, the Forest Service is admitting that what they
are doing is in violation of the law.

Furthermore, this is still happening now. In February of
this year, under strong criticism because of its quota policies,
the Forest Service issued a Merit Promotion plan. The plan
stipulates that promotions “shall be based solely on job-related
criteria.”

But a few paragraphs following that statement, the document
explains that, quote, “Selection procedures will provide for
management’s right to select or not select from among a group of
best qualified candidates,” unquote.

How can it be a merit plan if it specifically permits the
Forest Service to avoid selecting from the pool of best qualified
candidates? Even in an attempt to solve their acknowledged
problems with discrimination, the Forest Service once again
establishes unfair hiring and promotion practices.

The Forest Service’s quota policies are inequitable to both
the public and our federal employees. They are divisive, morally
indefensible, and blatantly unfair.

We cannot combat past discrimination by engaging in yet more
discrimination.

I commend the committee for addressing this crucial issue.
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ANNOUNCEMENT: RS510-026-90  OPE.@C DATE: 11-20-89  CLOSING DATg 12-18-89 . m w%w
SEMTES/GRADE: G3-462-5/6 (TARGET@LT) ® 2.2
TITLE: FORESTRY TECHNICIAN W
LOCATION: SIX RIVERS N.F. CITY/ST: EUREKA, CA.

THIS POSITION IS INTERCHANGEABLE WITH RS510-122-89, GS-462-5/6 (TARGET GS-7)

PROMOTION POTENTIAL: THIS IS AN UPWARD MOBILITY POSITION WITH A TARGET GRADE OF
G5-7. ENTRY LEVEL IS AT THE GS-5 LEVEL. ONLY UNQUALIFIED APPLICANTS FOR GS-5 WILL
BE CONSIDERED. THE SELECTED EMPLOYEE MAY BE PROGRESSIVELY PROMOTED TO THE GS-7 LEVEL
WITHOUT COMPETITION UPON MEETING QUALIFICATIONS, TIME-IN-GRADE REQUIREMENTS AND

SATISFACTORY PERFORMANCE. SELECTION WILL BE BASED UPON POTENTIAL TO PERFORM THE
TARGET JOB.

AREA AND LEVEL OF CONSIDERATION: Region-wide. This announcement is open to all
Forest Service employees having competitive status. Applications will be uccgpted
from UNQUALIFIED applicants only. Applications must be received by the closing date
of the announcement to be considered. Applications must be submitted whether or not
a voluntary application was previously on file.

DUTIES: Serves as Assistant Dispatcher and performs related administrative duties.
TOUR_OF DUTY: Permanent Full Time. z

QUALIFICATIONS: ONLY UNQUALIFIED APPLICANTS MAY APPLY. Applicants will be rated
#gainst the OPM X-118 qualification standards to determine what is needed to qualify
for the target position. A training sgreement will b developed for the selectee to
provide the necessary training in order for the individual to train towards and be
promoted into the target position upon meeting all requirements.

FOR MORE DETAILED INFORMATION, REFER TO THE OPM X-118 HANDBOOK IN YOUR PERSONNEL
DEPARTMENT. APPLICANTS MUST MEET X-118 AND TIME-IN-GRADE REQUIREMENTS WITHTN 60 DAYS
AFTEF TRE VACANCY CLOSES.

EVALUATION CRITERIA:

1. Ability to learn dispatching procedures for numerous and varied "First
Responder" resources to Emergency situations.

2. Ability to acquire knowledge of Computer Systems used in the support of the
Aviation and Fire Management program. A

3. Ability to acquire knowledge of fire fighting techniques and terminology. fire
behavior, air craft and related equipment utilized in the suppression of wildfires.
4. Ability to learn to communicate verbally.

TIMEFRAMES FOR LEARNING THE SKILLS AND KNOWLEDGES WILL BE ESTABLISHED BASED ON THE
SELECTEE'S NEED. IN THE TRAINING AGREEMENT REQUIRED FOR UPWARD MOBILITY POSITIONS.

SELECTION CRITERIA: All of the above plus:

Contributes to a federal workforce reflective of the nation's diversity with respect
to race, color, religion. sex, or national origin.

METHOD QOF EVALUATION:
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CRAG MEETING 1/11/95
Truckee Ranger District

Attendees: Karen Jones, Elena Brady, Art Umland, Rudy Aguas, Vicki Crocker,
Linda Brown, Sheri Elliott, Terry Gunder, Jerry Sirski, Pete Brost, Tony
Rodarte, Karen Durand, and Joanne Roubigque.

Main agenda item for the day was to review the FY95 Affirmative Employment
Program Plan in preparation for the Forest Leadership Team meeting 1/17/95.
More specific Target Dates and stronger language for Action Items were added to
ensure that things will be done and not just attempted.

One barrier statement which was removed from the AEPP involved the perception
many employees have that job selections/promotions do not go to the most
qualified person. This was determined to be a "fact of life” rather than a
barrier. A letter will be coming out shortly to all employees explaining that
there are many factors involved in the selection process, and that the
objective is to select a qualified person~-not necessarily the most qualified.

Sheri Elliott spoke about changes in Temporary Hiring Authority. Finel regs.
are out for temps. The 180-day authority is not eliminated yet. OPM and the
Forest Service are working together to make a smooth conversion with
non-competitive eligibility.

The temporary hiring process for this year will be similar to the NTE l-yr. We
will be working with EDD as an optional source for applicants. Each forest has
its own system and some forests must use EDD, but not the Tahoe N.F.

Personnel has a form for people to get on a mailing list for jobs. The form
has specific areas of interest which are coded into an electric mailing list
system. It was suggested that perhaps a code should be added for people
interested in Silviculture jobs.

Training for supervisors of temporary employees will be given in mid-February.
Personnel is waiting for more {(and final) information on the conversions before
setting the date for the training. This session will also include Student
Temporary Employment.

The Student Program has changed! New regs. have changed Student/Summer Aid,
into the Student Temporary Employment Program. Some of the features include:
Students of High-School age (16 yrs. or 18 yrs. for arduous duty).
There is no income limitation for the student's family.
Student is required to be in school at least part-time.
Student must have a 2.0 grade point average
Student can be hired any time of the year.

Co-op is now the Student Educational Employment Program. One of the major
differences between these programs is the Co-op had to earn a position

competitively, and the new program converts the student non-competitively to a
career-conditional appointment.

Full-time, part-time, and intermittent tours are ok in both student programs.

¥

>
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AFFLPMATIVE ACTION-why W have (t,
what it is,
Whose job.

The requirements for non-discrimination, equal employment opportunity, and
affirmative action are prscribed by law. As such, their basis is no less
gecure than other law that relates to our Agency, e.g. Organic Act, Wilderness
Act, etc. The Chief has, therefcre, embraced these programs just as @uch as
any other program of the Agency. As we all know, I hope, when a decision is
made by a nigher suthority i7 becomes our dec}s;on [wnether we iike it or not’

If we don't agree with it we have two choices, i.e. [1] Accomodete ourseives to
the decision, or [2] find a new job. So. it should be cleaer o 2ll of us taat
Affirmative Aczion is here to stay and we need 0 get on with tnis iob, the

sape as any othrar job of the organization.

So, what i3 the job? Simply put, its to change -'r ~orkforce prufile {ever:
w<tupation-every grade] at an accelerated pace to be representative of <
demogTaphic population found in the civilian labor force. For example,
of cthe CLF are women then 43% of our foresters et every yrade leval sho
wozer, %3% of our District Fangers should be women te. This iz .hat parizy
Teers, 15 2 Cequirenent of law =nd thererore & policr of the U.3. Forest
Secvice.

We snould also understand that the responsibility for overail

Janagement ot
this progras cests with the EZqual Employment Cpporcuncry Commission. a
Governmen: Agency that reports directly to the President. As suzn,
interpret the laws and set the rules for us to rollow. One requzsazent thev
have establisned is a multiple-yesar targeting process wnich sets <mployment
targets for women and minorities in verious categories with the inteatr of
zoving us T parity in each and avery category. Agencies ere encsuraged iz dc
this veluntarily. If they don't legal action can o€ brought agai=s: the Agency
ang they will be required to do it by court order. This, as we found out in
R-5 where aeppened,is & very burdenscme. costly, and difficult Job.

cthey

One thing we need to be very cleer on is that all pogitions are s o
with qualified incumbents and that 3esns zeet the requicesents of =ne Office <f
Personnel Managements X-1128 quali’’zarion standards.
sensitive lssue and the cause of auch fricIion, e.3. & ceucasian =sle with a
forestry degree hired as a foreatry technician [perhaps temporary’ who nas
worked for the Agency for sometizmes Zinds hizselfl codpeting fOr a zarmEnent
forestry position that is eventually :illed by e woman or 2inority co-op
student. This leads to bitter complaints of less qualifizd, reversa

discrimination, backlash, and firally the victiz game. Lets talk triefly ebcut
2ach of these:

This often zeccues a

Less gualif’ed The only legal requirement is to mee: enzry level juaiification
~squiresents. As long as that happens the procedural reguirements zave been
zet for the position in question. Greater tenure may produce candidates who
are over qualified but that is irrelevant to the issue at hand which is gecting
on with an Agency affirmative action progran and filling positions with people
‘no meet the zosition's legal qualirication cequirerents.

ieverse Discrisinarion A buzz word thatr has coze into being with tRe edvent of
Tmative action. [t is typicelly used by caucasian males ;p descoibe

e

) /1\\)‘\@\\
(oY

v
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-E’un‘giongg ?3 (\Taigceﬁhay bé#Keve they are the victims of ad‘tages given to
wowan and minorities in employment situations. In fact there is no such thing.
Discriminacion because of race, c¢olor, sex, national orgin, or religion in any
practice. condition. or privilege relating to employment us against the law.
And. the way you assuyre that no employment discriminarion of any kind egeinst
anyone exists 13 to run all of your employment systems by che book. And, as

long as you do there is no discriminatrion, "reverse" or otherwise.

Backlash Another zers which has emerged with the advent of affirmative action.
Tt refers to the arsitude/posture of those employees, usually caucasian zales.
wno are opposed to/resisting the Agencys affirmative action policies/prograas
and sometines by zouth or deed actually sabotage the program. Let us respond
2y first saying that es employees of this Agency we are all expected <o suppor:
=ne Agenc:es folizies. Thats a condition of our emplioyment.

#e cannot tell emplcyees how they should think, We can, however, <ell them
~rat benavior :s expected. And, if they choose to pursue unacceptable benavier
~e can deal wiin That througn the Agencies disciplinary system. PuC another

we cenno: legislate morality: we can however legiglate immoralaty {anc we

Geme 7This is usually sractized by tnose wno percerve themselves as

s ¢f "reverse” discrimination [directly or i ectly] and are. in Jac:t
srecticing dDecklasnh. Ig usuyally trenslates to some kind of subtle or direc:
~aaressment against the affirzative acticn candidates of che organization. The
result is. of ccurse, that scme innocent employee becomes the victiz of sozme
ctier ignorant :ndividuals ectilons when in fact if there 18 & cocncern it snould

se directed to those wno made the decisions (menagement] zn the first place.

To summarize this point, whether we agree ar not, positions are filled with
qualified employees, "reverse" discrimination is not occurring, and we BUST nOT
tclerate the existence of backlash and more importantly the existence of the
victim game. Where we find these situations [and they are every where] they
zugt be dealzh with through the Agenciss disciplinary system. In short the
Affirmative Action program is judt as real as any othe program of the Agency
azd of we are to accomplish this program we must have all of the Agencies
egployees suprorting the program and cencributing to its accomplishment.

arlen Roll

Agsistant Oirector for Affirzative Action and Esployument
Personnel Managerint-3Region Cne
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EFFECT OF VACANT FIRE POSITIONS
ON PLUMAS NATIONAL FOREST FIRE MISSION CAPABILITY
WHITE PAPER

JUNE. 1989
EXECUTIVE SUMMARY

Our sbility to safely end effectively accomplish the fire protection
mission on the Plumas National Forest is being compromised by our inability to
fill vacant fire positions in a timely manner.

It tnkes an average of nine months to Fill a position. (Enclosure No. 2)
Consequently, we are using a large number of detailers in key fire positions.
Presently, the crew supervisor or assistant position is vacant or filled with a
detailer on one half of our initial attack modules. We are entering fire
season with one third (five) of our initial attack modules on five day
firestatus. This equates to a 10 per cent reduction in initial attack
cnpability. Additionally, this shortage of crew supervisors eliminates our
ability to stafl reserve engines/crews during lightning storms, for fire
replacement or during periods of extreme {ire danger.

We are concerned that the large number of detailers in key fire positions
will cause leadership problems. Our seasonal fire crews experienced an average
of 8 per cent in-season turnover last yesr. With high turnover rates, it is
not reegsonable to expect short term detailers to deal effectively with major
supervision challenges such as fire fighting safety, substance abuse, sexual
harrassment and racial discrimination.

Our fire crews demand the highest level of supervision svailable. These
crews are responsible for combatting wildlfires to protect lives, homes and
natural resources on National Forest and private land. The work is hazardous,
extremely arduous, and involves working with dangerous or sophisticated
equipment such as chain saws, helicopters and complex lire engines. Our crew
supervisors must be able to operate and manage this equipment and rapidly train
a8 constantly changing crew in its safe and eflfective operation.

Our fire crews are comprised of young people who are employed f{or about
seven months. Many are fresh out of high school. Turnover on our crews is
high becasuse of the nature of the work, low pay and the remote locations of
many of our fire stations. The labor shortage has forced us to hire more
college students. These students must return to school in late August which is
the most critical part of the fire seasson. When the students leave., we must

recruit and train green replacements. Presently, ten percent of our temporary
positions are filled with students
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In & growing nusber af instances, we sre not filling positions when there
are no womsn applicants. In the past thres months, we have either
ro~advertised, left vacant or filled with 1ified temporaries eleven
permanent fire positions because we could not find female spplicants. If a
crew supervisor position is not (illed. the crew .will be operational five days
per week or shut down entirely. 1f the position is ln,fire prevention or
forest fuels managemant, the job gimply doesn't get done and we face the

consequences of additional person-caused lires and untreated hazardous forest
fuels.

From this level, it appears that the situstion will continue to
deterjorate. There are simply not enough qualified women to [ill halfl the
vacant fire positions at GS5-5 and above levels. There is widespread beliefl
that the pipeline for GS-5 and above women is running dry. In spite of
extensive outreach, we fail to receive a single female applicent for many
vacaicies and almost all details. For example, we recently attempted to fill a
GS5-7 Engine Supervisor job with a detniler. The skills bank revealed 56
qualified individuals; of which four were women. All four were either at the
GS-7 level or would be eligible for GS-7 within three months. Consequently,

there was no promotional incentive for these women to apply and we received no
response.

Since detailers almost always come {rom other fire positions. we are
detnailing behind dectailers. This csusea o domino effect throughout the
Region. Employees are eligible for only one detail per yeesr and eventually
everyone that wants a detail has had the opportunity.

We are competing with higher paying state and local fire sgencies. For
exnmple. in April, one of our GS-7 women received four offers for higher paying
entry level jobs with municipal fire departments.

The California Department of Forestry and Fire Protection pays crew
supervisors the equivalent of GS-11 wages. Forest Service crew supervisors are
grades GS-6 or GS-7. In spite of this higher pay, and fewer remote stations,

the COFLFP 18 also having great difficulty attracting adequate numbers of
women .,

This spring, several forests in the northern part of the state conducted
extensive outreach in an effort to attract entry level female applicants to the
OPM delegated exam roster. When the roster was completed, the majority of
applicants were male and the top of the roster was blocked by male veterans.
The Plumss attempted to fill five fire pasitions from the rostdr, but could
only reach two women. Both women declined our offers. No offers were made to

men. All [ire positions are presently vacent or filled with unqualified
temporary employees.

The following summary of vacant positions, or positions that have Just been
filled, may serve to illustrate the situation.

POSITION FRENCIIMAN ENGINE SUPERVISOR GS-7
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DEPARTMENT OF AGRICULTURE

OFFICE OF ASSISTANT SEGRETARY -UM AUMINISTRATON

WASHINGTON. O € 20250-G100

war 2 C 199

Mr. Kyle Felker
401 First Street
Quincy, Califormia 95971
Dear Mr. Felker:
Enclosed is the final dccision of the Department of Agricuiture on your complaint

(520916} of discrimination. Please refer to the decision for your rights of further review.

Sincerely,

Wardell C. Townsend, Jr.
Assistant Secretary
for Administration

é UM&(({Q_Z;;;« « ué/f;)
AN

Enclosure
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The following rcason is articulated regarding the 'mamgcmen! decision forming the
basis of the complaint:

* According to RO3, he did not concern himself with the relative qualifications
of the candidatcs. The selectce was qualificd fer the position, so the selection
was made to help ccmrect underrepresentation of women as required by the
Decree.

There is no question but that KO cons:dered gender when he chose the selectee.
Aaccoiding 10 RO3, be *did not concern [himself] with who was the superior candidate ...
{he] selected [the sclectee] because she ... helped t correct underrepresentation as required
by the Consemt Decree.” ‘Ihe only question is whether the Decree permutted the Agency tw
consider gender in the mannct that RO3 did.

Implicit in the analysis which follows is the presumption that the Decree legally
required the Agency to act affirmativcly in order 0 achieve proper goals. So long as
Agency managers took actions specifically required or permitted by the Decree, there is no
violation of Title VII of the Civil Rights Act or the Age Discrimination in Employment Ac:.
However, if actions taken by 1namgers go heyond the provisions af the Decree, they arz not
protected and may be held to be discriminatory.

In judging which actions may have exceeded the boundaries of the decree. one can
jooik at the specific language of the Decree, and at the standards by which Federal courts
judge voluntary affirmaive action plans  For example, goals and timetables are permissible
aspects of an affirmative action plan and were an umportant part of the Decree, but quotas
arc impermissible and were not part of the Decree. Therefore, if an Agency manager
operaied as if the Decree’s requirements impased mandatory quotas (instead of establishing
goals which might be met, exceeded, or not met as circumstances decreed), then the
manager’s actions arc discriminatory, and not justificd by simple reference to the Decree.
RO3's stalement that correction of uuderrepreszntation was “reyuired by the Consent Decree”
alerts us 10 look more closely at his actions, zs the Decree only established goals as well as
procedures that would contribute to accomplishing the goals), and required ac absolute

numbers as suggested by RO3.

Another principle of appropnate affimmative action plans, which was incorporated r\
the Decree. is that gender may be considered as v of several factors in an erployment

decision, but a conscious decision to select cnly a woman (therety making it 2 primary

factor) would be discriminatory . Ihe Decree reguired that one sclection factor in ali cases

was to be whether the applicant contributed to the Agency’s diversity, i.c., whether the

applicant was 3 female applying for a position in which fernales were underrepresented. It

also limited use of this factor either 25 a tie-breaker when all other qualifications were equal, 6/_ 4
or as one of several factors.

/
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ROL1, for example, probably considercd gender in an appropriste manner when he
forwarded his Initial recommendation (a!though the abscnce of detailed explanations raises
considerable douby shar his credibilily). RO, however, clearly stated that he “did -not
sonzern {himself] with who was the superior candidate.” He did nol consider pender as u
tie-bregker, r as one of several factors. It way the primary and only factor he used, and
therefore his sctivns were beyond the bounds of the Decrec.

Finally, affirmative action plans may not unduly trammel the rights of other
cmployees or unsetile legitimare, firmly moted employment expectations. and the Decree did
not. One of those expectations s that competitive promntions will he made hased on merit
factors. [f someone competes for a position and 15 the best person for the job, he or she will
be sclected.

The Decree estublished nuterous procedures designed w overcome the vestiges of
past discriminatory practices. I required considerable outrcach cfforts to identlfy and
engourage applicants from outside the Agency’s raditional sources. { tequired intensive
review of the serics and grade levels at which positions were advertised, in order to tear
Jown artificial barriers 10 the emyloyment of women. Tt established review procedures to
insure that appiicaals were nut improperly found te s unqualified. It providod for panels
with balanced membership to facilitne a fair rovicw of all applicants. Mos radicaly, it
required that one applicant’s potential 0 perform the position must be considercd equal to
another appluat’s experivice.  Neventhigless, the Decree still focused on identifying the hest
person for the job. RO3's assertion that a qualified wernan was to be selected, regardless of
who was the superior candidate, wis invonsisiznt with the Decte itself, viviated legitimate
cmployment expectations and demeancd the selectce, who indeed may have beea the superior
candidate.

Ilaving found discrimination, thare is a prosumption that the complainant is caritled to
be made whole, absent clear and convinciug evideuce that he is entitied to uone. [ this
case, RO and RO2 had recommended the selection of another male spplicant. Neither,
however, explain how, they arcived at the relative rankings. Accordingly, there it no basis to
grant refief to anyoneiclse in licu of the complainant.

APTEAL RIGHTS

The complainant has the right to appeal this final decision 1 the Equal Employment
Opporunity Conyulssivn (EEOC) by Sompicting the cnclosed LEOC Form 573 and sending
it to the Director, Office of Federal Operations, EEOC, P Q. Box 19848, Washington, D.C
20036. Ths appeal must be filed withio 30 duys of receipt of this decision. A copy of
EEOQC Form 573 is attached to the final decision (29 CFR 1614.402). Any statement or
brief in support of the appeal must be submitted 10 the Director. Office of Federal
Opcmations, within 30 days of filing the appeal.
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4
ther, RO #ad 1o have piaced more emphasis 9n the selectec’s sex than provided for under the

¢D. This conclusion i§ buttressed i :2rge part dy the large discrepancy between selection
radios for males and femalcs.

This conclusion ig regencd soieiy on the basis of RO’ tatemcnits, and does not impiy-
that the seiccies was not in fae? squully or botter qualified tnan the cumplainant, given proper
congideration of her putential to perfurm,

APPEAL RIGHTS

The complainany iras te right © uppsrl e fnad cezision to the Equal Empioyment
Qppertunity Commissicn (EEUC tyv cuinpleting the easicssy SEQOC Form 575 and sending
it-to the Director, OlTive of Feacral Cperativns, EECC, .0, Sox 19848, Washington, D.C.
20036. The appeal st be fHed witisin 30 day» Jf receint of this cecision. A copy of
BEQC Form 273 is uuached (0 ihie fial ducision 29 CTR 1414.432). Any stawcment or
briet' in support of the appeal :nust e submisted) 1u ke Divector. Office of Federal
Operadons, within 30 duys of filis y lhe gppeal.

A copy .of any appeai vr Oilef tied wits SECC ¢r the court must be sent to the
Director, Dispuites Resolution SWit, (Tve of Advecscy and finterprise, U.S. Departritent of
Agricuiture, Room 324-Wayt, Adnunixrztion Building. 14th and independence Avenue.
$.W., Washington, D.C. 20250, The comaidinunt must cenify to the EEOC that this.office /.
has beer sent a sopy of any maerial or bried so sebinited, T

If (ke complainant dees sot file an appeal to the EEQC within the time Limi, any
Subsequent appu_l_.»_xin be winely and will be dismissed By ihe Corumission,

Within 90 days of recuipt of tic fina) 23eis'on, the complainant may file a ¢ivil action
in a Faderal Distriet Court, i ni: apneat o the ZEOC has been filed. Any civil action that
the complainatt fiiey must mame Mine Espy, Secraiary of Agnicuiture, as the defandant, If
the complainant sopewts te the £F:3C, the ¢ ainane wilt hie anle (o file a civil action
within 9 days of the Comanssivn’s final deeninn. or -7 there hae heen no tinat déaisiop by
the Comumission. within 130 days from the duie of lisg a umelv appeul wik the

Commission.
~ s ~ D
. A\ . . \ o
Y. WJ\,\QM A1y
NGV WARDELL C TOWNSERD IR! TTPATE

Assistant Sccretnry
for Administration
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(3)  Tacis exist that witl permit an infererce 07 causaiion 10 be drawn hetween tne
proiecied statis and the cecisicn at issye.

The following facis establish 2 prima fame case of discrimination based on sex:

(iy  Thz complainan: is a memper of a prozeciad class by vire of hig sex (male)!

[ The complanan: was =ighly qualifizd for the po€ton, but was rot selccted;

3, For the 15 sositons filled in this case, e ratio of female selectzes to femaie
applicants was 60% (4 out of 10}; the ™o of male selectees to ma'e
prlisans was €.5% 9 oui of 168). The difference e significant. . -

Tae following reasons were articslazed by RC as the reasons for making the scicetion

M The sosition recuived omeens wha cculd provice sirong leadership, due to

prool iems crsated 2y (e previcus mcu'nbert

The compialnant was cizuly the most qual fied applicant in erms of his range
of slaltls ang expscisnce.

Neverthaless, the selsctee was well qualified for the position, and was.an
accrpiatle choice. In the absence ef the Censen: Decrce (CD) (Bemsrdi x.
Secomary of Agrciinue, the purpese of waich was to increase the employnient .
and ¢pportunities of women.), the :omp!ai:m: would have been chosen, dut
Secauss it was in effect, he wad not.

The arsiculated reasons are found to be discriminaiory based on sex, and reflect a %

ec1¢lan in f2vor of women not specificaily provided urder the CD. No provision in the CD /

neovides for the selection of anvone other than tas Lese aaniicas; basad on meril. 'n fact. the ™

CD Handzook provides that the ~se ection criteria are ihose krowledges, skills, abilities, and .
narsclenistics witich are unique 10 the spesific job, and wili ey identify the incividual with

e ey {underiining supplied) potengaj for sucizss.”

Cne a' the .e*-*nov coteria mancated by the £D was the candidate’s ability to
soigibuie fo.the diversity of Lie warkfasce. Guidance on the use of this factor prov!ded what
it wa3 ciner 10 Te used as cre of several factors, or as a te-Dreaker in the event candidales é«—-‘#/
ware equally quaiified. In this case, RO went beyenc the Intent and guidarce of the cD.
M3 te-brealker was sppropriat: here Secause RO had identified the complainant as cicarly the
uparior candidate. It also cansor be consiuded that it was mesely used as ane of several

factors :n RO's consideraiion, ratner it was the main facor, If, a5 RO assens, the
somptainant was "clearly” 1ae heéner Jancidaie based o his range of skills anc experience,

|
t
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e v T S LalED forest R-1

Deparwment of Service

Agricul ture

Reply To: 1700 Date: March 31, 1992

Subject: Affirmative Action
\

\ To: Forest Supervisors and Staff Directors

I would like this letter and the enclosure to be required reading for all line
officers and staff directors. Please ensure that all line and staff officers on
the National Forests working under your supervision review this also.

It has been brought to my attention through EEQO complaints., employee comments.
and pecssnal obscrvaticn, that theore is a percepsticn in Regizs Cne that we hews
been operating under a "target" system to select and promote female and minority
candidates,, constituting an "Affirmative Action at-any-price” management
approach. —

\

The enclosed dbcument outlines a few of the actions and occurrences during the
past few years that may have led to this perception and have led to some
questions about the credibility of our Affirmative Action program. If these or
similar actions have occurred, I can understand why the integrity of the Program
is being challenged.

I believe in, and fully support, the Affirmative Action program, and the efforts
we have underway within the Region to become a more diverse workforce. It is
essential for the long-term viability of the Forest Service that we develop
within it a diversity that is representative of our gociety. We must be able to
understand, assimilate, and respond to the concerns and priorities of all our
constituents. The Forest Service cannot effectively do that without those
groups represented in our workforce, and we cannot expect to have that
representation unless we make efforts to recruit the underrepresented groups.

However, we will not condone or defend any unlawful or discriminatory
practices. As managers we are responsible for our own actions as well as the
actions of our employees to the extent that we are knowledgeable or should be
knowledgeable of their acticas. There is no prevision that lets you off the
hook because your supervisor or anyone else told you to do something
inappropriate or illegal. .

We face the same challenge that we have for years: that is, to support the
Affirmative Action program and at the same time protect the rights of all our
employees. In carrying this out, it is important to remember that the Civil
Rights program is in place to protect the rights of all employees. The
Affirmative Action program is a portion of the Civil Rights program that deals
with underrepresented groups and ensures that they are afforded the same civil
rights as everyone. There is no legal basis for allowing any group more rights
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Forest Supervisors and Staff Directors : 2

than another in the selection process. We need to ensure that all of us
understand the applicable laws and regulations so that they are implemented in &
legal and ethical manner.

It is very important to me that the Affirmative Action program be viewed as a
positive and credible program by all employees in the Region. We need to take a
look at our current program and make some necessary changes to ensure this
happena. Since all programs are implemented through your line and staff
officers, it is imperative that we all be involved in keeping this program on
track, 1 am requesting that each of you review the Merit Promotion Plan, the
R-1 Affirmative Action Plan, and the Report of the Workforce Diversity Task
Force, "Toward a Multicultural Organization.” After you have done this, if you
have constructive comments or suggestions that would ensure that our Affirmative
Action programs and initiatives are both legal and implemented in a manner that
is credible with all employees, I would appreciate hearing them. I expect
candid comments relating to improving the program, eliminating negative aspects
5L the pragras, pre's and cen's of how this Region implemants itg Affirmssive
Action program, as well as any other comments you might have.

Your suggestions will be carefully reviewed with the goal of establishing a
Regional Plan for Affirmative Action and Workforce Diversity. This plan should
supplement the Affirmative Employwent Plan and be a working document of "how to"
implement a legal and defensible Affirmative Action program. protect the rights
of all our employees, maintain an accountability system, and reestablish
integrity and support for the program. The Action Plan will be incorporated
into our FY-93 Affirmative Employment Plan.

Please provide your input to Kathy Solberg (in a blue envelope or via
K.Solberg:RO1A) within 45 days of the date of this letter. We will review the
results of this effort at a Regional Leadership Team Meeting later this year.

/s/ JOHN M. HUGHES for

DAVID F., JOLLY
Regional Forester

Enclosure
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Some units have filled cooperative education trainee positions almost
exclusively with female and minority candidates. This would appear that
race and sex are factors in the selection process, which is prohibited by
law. o ———
—

The bulk of professional/administrative trainees in this Region are hired
through the Cooperative Education Program. Because some units have filled
most, or all, of their cooperative education positions with females or
minorities over the last gseveral years, this has created an adverse impact
on white males and possibly other groups' entrance into professional and
administrative occupations in the Region.

There is a perception that some Units' goal is to hire affirmative action
candidates wherever and whenever possible rather than identifying
recruitment needs using Civilian Labor Force (CLF) data. There appears to
be no mejor orgenized efforts to recruit for candidates that are
underrepresented in the workforce (based on CLF data).

A management official organized a panel to review a certificate of
eligibles. The directions to the panel were to nerrow the list down to the
"top three” but to make sure one of the top three was a female. This is
clearly in violation of law end regulation and is indefensible.

A management official organized a panel to review a certificate of

eligibles. The directions to the panel were to provide the management

official with three lists: (1) the "top three candidates:" (2) top minority
candidate; and (3) top local candidate. This is clearly in violation of law é—
and regulation. The management official would not be in a defensible

position because he/she had introduced race/sex/locale intoc the process,

regardless of who was selected.

There are indications that some managers do not understand the significance
and application of the laws and regulations that deal with civil rights,
affirmative action, and merit processes., Thig is apparent from the free and
open discussions that have occurred regarding such things as creating or
filling a position with an affirmative action candidate or not filling the
position at all, or providing significant career enhancing opportunities/
education to affirmative action candidates that are not available to other
candidates. These types of discussions are in vioclation of the laws and
regulations mentioned and should not occur, and the penalties for this type
of conduct are severs. e ———

———— .

{LLéone QUSTA ACTIUITIES
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23.2 -~ Exhibit 01--Continued

Appendix B

MERIT PROMOTION REQUIREMENTS
(5 U.S.C. 2301}

ReLerseo [€8 (9q7

Requirement 1

Each agency must establish procedures for promoting employees which are
based on merit and are available in writing to candidates. Agencies must
list appropriate exceptions, including those required by law or

regulation. Actions under a promotion plan - whether identification,
qualification, evaluation, or selection of candidates ~ shall be made
without regard to political, religious, or labor organization affiliation
or nonaffiliation, wmarital status, race, color, sex, national origin,
nondisqualifying physical disability, or age, and shall be based solely on
Job-related criteria. T ——

———

Requirement 2

Areas of consideration must be sufficiently broad to ensure the
availability of high quality candidates, taking into account the nature
and level of the positions covered. Agencies must also ensure that
employees within the area of consideration who are absent for legitimate
reason; e.g. on detail, on leave, at training courses, in the military
service, or serving in public international organizations or on
intergovernmental Personnel Act assignments, receive appropriate
consideration for promotion.

Requirement 3

To be eligible for promotion or placement, candidates must meet the
minimum qualificaetion standards, using a qualification method approved by
the Office of Personnel Management (OPM). Methods of evaluation for
training which leads to promotion; e.g., special provisions for
qualifications, must be consistent with the CFR. Due weight shall be
given to performance appraisal and incentive awards.

Requirement 4

Selection procedures will provida for managesent’'s right to select or not
select from smong a group of best qualified candidates. They will also
provide for management's right to select from other appropriate sources,
such as reemployment priority lists, reinstatement, transfer, disability
or Veterans Readjustment or Preference eligible or those within reach on
an appropriate OPM certificate. In deciding which source or sources to
use, agencies have an obligation to determine which is most likely to best
meet the agency mission objectives, contribute fresh ideas and new
viewpoints, and meet the agency's affirmative action goals.

——
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Mr. MicA. Thank you for your testimony. Without objection, the
documents that you've requested will be made a part of the record.
Now, I'd like to recognize Mr. Canady. Welcome, you’re recognized,
sir.

Mr. CaNADY. Thank you, Mr. Chairman. I want to express my
gratitude to you and other members of the subcommittee for afford-
ing me this opportunity to discuss this very important issue.

Since the 104th Congress, the House Judiciary Subcommittee on
the Constitution, which I chair, has conducted a number of hear-
ings to consider the wisdom and the constitutionality of Govern-
ment-sponsored preferences based on race, skin color, ethnicity, or
sex. My subcommittee has held nine indepth hearings on this con-
troversial subject. In these hearings it has become increasingly
clear that it is exceptionally difficult to defend, as a matter of legal
or moral principle, the Government practice of granting preferences
on the basis of race or sex.

The present system of discriminatory preferential treatment
based on race and gender violates our most deeply held American
principles. Preferences are the opposite of civil rights. Preferences
are the opposite of equal protection. Preferences are the opposite of
the self-evident truth upon which this great Nation was forged,
that all people are created equal, and are entitled to be treated as
individuals who are equal under the law. The question for those
who formulate public policy is whether the Federal Government
should treat people equally, that is without regard to race or sex,
or treat them unequally, by granting preferential treatment to
some. I am gratified that this subcommittee has decided to address
this question as it applies within the Federal civil service.

Now, it is important to understand that the issue is not whether
prejudice and bigotry have come to an end in American society. Al-
though it is clear that we have made great progress in overcoming
racism and prejudice in America, that job is certainly not yet com-
plete. It is also important to understand that historically the Fed-
eral Government itself pursued disgraceful policies of discrimina-
tion and segregation in the Federal workplace. That history of in-
justice cannot and should not be denied. But the answer to that
history of discrimination and to the lingering prejudice in American
society is not to be found in Federal policies that classify, sort, and
divide the American people on the basis of their race and gender.
The answer is not found in Government-sponsored discrimination.
In the debate over preference it has been said many times, but it
bears repeating: We will never overcome discrimination by practic-
ing discrimination.

The American people have already made their choice between
preferences and equal protection. In our Nation’s most racially di-
verse State, historic efforts like the California Civil Rights Initia-
tive show that we as a people are moving beyond divisive Govern-
ment-sanctioned discrimination and preferences. The courts have
already made their choice between preferences and equal protec-
tion as well, and have repeatedly struck down governmental pref-
erence programs as unconstitutional.

The great American principle of equal protection is not merely a
sterile formality contained in dusty law or history books. As you
will see and hear before you today, there are real human faces,
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genuine personal stories, and tragic human consequences that exist
right now behind a governmental system that grants preferences to
some and discriminates against others. I am pleased that this sub-
committee will hear today from Americans who have personally
tasted the sting of Federal Government-sanctioned discrimination.
These people were denied an opportunity solely because of the color
of their skin or their sex. These people have families. They have
hopes and dreams and ambitions. Clever platitudes mean little to
these citizens who have been hurt by governmental preferences.
Stories like theirs, unfortunately, are all too common in America
today.

There are solutions to this problem. One of them, I believe, is the
Civil Rights Act of 1997, H.R. 1909, a bill which I introduced on
June 17 of this year. The bill now has 74 House cosponsors, and
Senators McConnell and Hatch have introduced companion legisla-
tion in the Senate. The Constitution Subcommittee held a hearing
on the bill, and we were struck by the personal stories of those who
testified about their personal struggles with Federal Government-
sanctioned preferences. In July, the Constitution Subcommittee re-
ported the bill favorably to the full Judiciary Committee on a voice
vote without adopting any amendments.

The Civil Rights Act of 1997 is designed to provide for equal pro-
tection of the law by prohibiting discrimination and preferences on
the basis of race and sex in Federal Government employment, con-
tracting, and other actions. With this legislation and other efforts,
the debate can continue in Congress over which way America
should be heading as we approach the 21st century. Should the
Federal Government be engaged in the dangerous and divisive
business of counting, sorting and preferring people because of their
race, or should the government treat all people equally, without re-
gard to these characteristics which we have at our birth?

My position is simple, direct, and clear. The Federal Government
should treat people equally. That means without regard to their
race or sex. That’s the position Congress took in the historic Civil
Rights Act of 1964, and that’s the position Congress should reaf-
firm today.

One final point: The Civil Rights Act of 1997 does not eliminate
affirmative action, Instead, it reaffirms the original concept of af-
firmative action; that is, vigorous outreach and recruitment efforts,
coupled with a policy of nondiscrimination in hiring and awarding
contracts. We must ensure that we reach out to all parts of the
community to bring qualified applicants into the pool of applicants
for jobs and opportunities. But everyone should then be evaluated
without regard to their race or gender, and if you'll go back to the
original Executive order on affirmative action that President Ken-
nedy issued in 1961, you’ll see that it was very clear that the action
which was to be taken was to be without regard to the race or gen-
der of the individuals involved. They were to be treated on a non-
discriminatory basis. Unfortunately, over a period of years, that
original concept of affirmative action was twisted and distorted into
this system of preferences where some people lose because they're
a member of a particular group and other people win because
they’re a member of the preferred groups. That is the antithesis of
the original concept of affirmative action.



332

Now there are many problems with this system. We're going to
see individuals who have been directly hurt by it. I believe that
this system is bad for all Americans, including the very people it
is designed and intended to help. When the Federal Government
hires individuals based on their race or sex, it sends a powerful
and harmful message to the American people that we should con-
tinue to think along racial and gender lines. That is a message that
only reinforces prejudice and discrimination in our society; and
that’s exactly the wrong message for our Government to be send-
ing.
One additional note I'd like to make on an issue of terminology.
This is an area of debate where I believe semantic games are
played. A preference is a preference no matter what you call it. You
can label it a quota and everyone seems to agree that quotas are
bad and everyone will acknowledge that. The issue is not what you
call a policy, it is the way the policy operates. If you call a policy
a quota and it gives people an advantage because of their race or
gender, it’s wrong. If a policy gives people an advantage because
of their race or gender, and you call it a goal and a timetable, it
is also wrong. Someone who loses an opportunity under the oper-
ation of a goal or timetable is just as damaged as someone who has
lost an opportunity because of the operation of something called a
quota. So I think we need to focus on the reality that is taking
place and we can see that these policies that are called goals and
timetables are just as harmful, just as divisive and just as diserimi-
natory as a system labeled a quota system.

With that, I will conclude. Thank you, Mr. Chairman, for your
leadership on this issue. I look forward to doing my best to address
any questions you might have.

[The prepared statement of Hon. Charles Canady follows:]
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Statement of Representative Charles T. Canady

Committee on Government Reform and Oversight
Civil Service Subcommittee
"Race and Gender Preferences in Federal Employment"
September 25, 1997

Good moming. Mr. Chairman and members of the subcommittee: it is a pleasure to
speak with you on an issue of great importance to our constitutional system and its guarantee of
equal protection of the law.

Since the 104th Congress, the House Judiciary Subcommittee on the Constitution, which
1 chair, has conducted a number of hearings to consider the wisdom and constitutionality of
government-sponsored preferences on the basis of race, skin color, ethnicity, or sex. My
subcommittee has held nine in-depth hearings on this controversial subject. In these hearings it
has become increasingly clear that it is exceptionally difficult to defend, as a matter of legal or
moral principle, the governmental practice of granting preferences on the basis of race or sex.

The present system of discriminatory preferential treatment based upon race and gender
violates our most deeply felt principles as Americans. Preferences are the opposite of civil
rights. Preferences are the opposite of equal protection. Preferences are the opposite of the self-
evident truth upon which this great Nation was forged, that all people are created equal, and are
entitled to be treated as individuals who are equal under the law. The question for those who
formulate public policy is whether the federal government should treat people equally, without
regard to race and sex, or treat them unequally, by granting preferential treatment to some. I am
gratified that this subcommittee has decided to address this question as it applies within the
federal civil service.

It is important to understand that the issue is not whether prejudice and bigotry have
come to an end in American society. Although it is clear that we have made great progress in
overcoming racism and prejudice in American society, that job is not yet complete. It is also
important to understand thay historically the federal government itself pursued disgraceful
policies of discrimination and segregation in the federal workplace. That history of injustice
cannot and should not be denied. But the answer to that history of discrimination and to the
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lingering prejudice in American society is not to be found in federal policies that clarify, sort and
divide the American people on the basis of their race and gender. The answer is not to be found
in government-sponsored discrimination. In the debate over preference it has been said many
times, but it bears repeating: We will never overcome discrimination by practicing

Jiscriminati

The American people have already made their choice between preferences and equal
protection. In our Nation's most racially diverse state, historic efforts like the California Civil
Rights Initiative show that we as a people are moving beyond divisive government-sanctioned
discrimination and preferences. The courts have already made their choice between preferences
and equal protection as well, and have repeatedly struck down governmental preference
programs as unconstitutional.

The great American principle of equal protection is not merely a sterile formality
contained in dusty law or history books. As you will see and hear before you today, there are
real human faces, genuine personal stories, and tragic human consequences that exist right now
behind a governmental system that grants preferences to some and discriminates against others. [
am pleased that this subcommittee will hear today from Americans who have personally tasted
the sting of federal government sanctioned discrimination. These people were denied an
opportunity solely because of the color of their skin or sex. These people have families, They
have hopes, and dreams, and ambitions. Clever platitudes mean little to these citizens hurt by
government preference. Stories like these, unfortunately, are all too common in America today.

There are solutions to this problem. One of them is the Civil Rights Act of 1997, H.R.
1909, a bill which I introduced on June 17, 1997. The bill now has 74 House cosponsors, and
Senators McConnell and Hatch have introduced companion legislation in the Senate. The
Constitution Subcommittee held a hearing on the bill, and we were struck by the personal stories
of those who testified about their personal struggles with federal government-sanctioned
preferences. In July, the Constitution Subcommittee reported the bill favorably to the full
Judiciary Committee on a voice vote without adopting any amendments.

The Civil Rights Act of 1997 is designed to provide for equal protection of the law by
prohibiting discrimination and preferences on the basis of race and sex in federal government
employment, contracting, and other actions. With this legislation and other efforts, the debate
can continue in Congress over which way America should be heading as we approach the
Twenty-First Century: Should the Federal Government be engaged in the dangerous and divisive
business of counting, sorting, and preferring people because of their race, or should the
government treat all people equally, without regard to these characteristics we are given at our
birth?

Our position s simple, direct, and cléar: the federal government should treat people
equally. That means: without regard to their race or sex. That’s the position Congress took in
the Civil Rights Act of 1964, and that’s the position Congress should reaffirm today.

2
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One final point: the Civil Rights Act of 1997 does not eliminate affirmative action.
Instead, it goes back to the original concept of affirmative action: vigorous outreach and
recruitment efforts coupled with a policy of non-discrimination in hiring and awarding contracts.
We should ensure that we reach out to all parts of the community to bring qualified applicants
into the pool of applicants for jobs and other opportunities. But everyone should be evaluatcd

without regard to their race or gender.

When the federal government hires individuals based on their race or sex, it sends a
powerful and perverse message to the American people that we should continue to think along
racial and gender lines. That’s a message that only reinforces prejudice and discrimination in our
society. And it's exactly the wrong message for our government to send.

#H#



336

House of Representatives Committee on the Judiciary
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Subcommittee Hearing on "H.R. 1909: The Civil Rights Act of
1997"

June 26, 1997
2141 Rayburn House Office Building
9:00 a.m.

Opening Statement
Chairman Charles T. Canady
Subcommittee on the Constitution

The subcommittee will come to order. We are here today to consider H.R. 1909, the
Civil Rights Act of 1997, which I introduced last week on behalf of myself and over 60
House cosponsors. Senators McConnell and Hatch have introduced companion
legislation in the Senate.

Since the 104th Congress, the subcommittee has held eight in depth hearings on the
general topic of government sponsored race and gender preferences. By now, we have
heard arguments from many sides of the issue. We have conscientiously and respectfully
considered all viewpoints.

The Civil Rights Act of 1997 is a principled yet measured approach to the issue of race
and gender preferences. Those who heard the President's commencement speech two
weeks ago at the University of California-San Diego know that he professed allegiance
to "diversity” and "affirmative action." I noticed that he did not mention "equal
protection of the law." He did not mention "civil rights.” And he certainly did not
mention "preferential treatment.” But his Administration's action — and inaction — speak
much louder than his words: the Clinton Administration has consistently and unerringly
defended each and every brick in the pervasive wall of preferential government
programs that the Civil Rights Act of 1997 would end. After pledging nearly two years
ago to "study” this matter prior to acting, the wall of preferences still stands as tall and
insurmountable as ever. And the only concrete proposal from the Administration on this
issue would build this wall of preferences even higher. It is obvious that legislative
action securing civil rights for all Americans is urgently needed.

This bill is titled the Civil Rights Act of 1997 because the present system of
discriminatory preferential treatment for a select group of Americans based upon race
and gender is the opposite of civil rights. It is the opposite of equal protection. It is the
opposite of the self-evident truth upon which this great Nation was forged, that all
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people are created equal. This legislation presents Congress with a stark and unavoidable
choice in formulating public policy: either the federal government will treat people
equally, without regard to race and gender, or it will treat them unequally, by granting
preferential treatment to some. This is a choice we in Congress must make.

The American people have already made their choice. In our Nation's most racially
diverse state, the adoption of the California Civil Rights Initiative shows that we as a
people are preparing to finally move beyond divisive government-sanctioned
discrimination and preferences. Unfortunately, the President went to California to
pontificate on this topic about six months too late, since Californians had already spoken
loud and clear at the ballot box that government must get out of the special preference
business. The courts have already made their choice as well. In recent years, courts at all
levels have struck down government preference programs as unconstitutional. It is
irresponsible for Congress, sworn to uphold the Constitution, to allow these blatantly
unconstitutional programs to exist. Although the Administration fought it, all the
President's words cannot change the fact that the California Civil Rights Initiative is now
enshrined in California's Supreme Law, the state constitution.

Someday, Americans will look back at our time and wonder why our government
continued these immoral and unconstitutional preference policies on such a grand scale.
Our grandchildren will be ashamed that our government denied equal protection to some
because of the color of their skin, just as we are ashamed that our government once
denied equal protection to others for the same reason.

With this legislation, the debate can continue in Congress over the true meaning of the
equal protection of the law. Which way should America be headed as we approach the
Twenty-First Century: Should the Federal Government be engaged in the hurtful and
divisive business of counting, sorting, and preferring people because of their race, or
should the government treat all people equally, without regard 1o these characteristics we
are given at our birth?

I am pleased that today the subcommittee will hear from distinguished members of
Congress, scholars, and members of the bar, all experts on this issue. But perhaps most
relevant, we will hear from numerous witnesses who have personally tasted the sting of
federal govemnment sanctioned discrimination. These people were discriminated against
solely because of the color of their skin or sex. Clever platitudes mean little to real
citizens hurt by government preference. These witnesses have another characteristic in
common: they sued to vindicate their civil rights in court. They have appeared in court at
every level from a state trial court to the United States Supreme Court, and after long
legal battles proved their cases on the merits and struck down unconstitutional
government preference programs. But the most compelling thing these witnesses have in
common is that despite the fact that they demonstrated government preference programs
to be unconstitutional for various reasons none of the unconstitutional preference
programs they challenged have been rescinded by government. This proves that the
present system of laws is inadequate to protect fully the civil rights of all Americans and
demonstrates the urgent need for the Civil Rights Act of 1997. Stories like these are all
too common in America today.

924/97 122 PM
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The Civil Rights Act of 1997 is simple, direct, and clear: it prohibits federal government
discrimination and preferences on the basis of race and sex. The subcommittee would
greatly appreciate if testimony and arguments addressed this legislation and specifically
whether federal government discrimination and preferences on the basis of race and sex
are wise policies consistent with American legal and moral principles.

Thank you.

@:Mm
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Mr. MicA. Thank you, Mr. Canady. We've been joined by two
members of our panel and I'd like to recognize them for any open-
ing comments. Ms. Norton. If she has any.

Ms. NORTON. Has Representative Herger spoken?

Mr. Mica. Yes, they have both.

Ms. NORTON. Both of them heard?

Thank you, Mr. Chairman. I would like to say to both of my good
colleagues that it is time to declare victory and go home. The war
on affirmative action here in the Congress and elsewhere has now
been subject to three sanctions that certainly make the Canady bill
unnecessary, redundant, and if I may say so, sir, absolutely divi-
sive.

Let me indicate the three sanctions of which I speak. First, if you
will read the cases, if you will bother to read the cases, you will
find that the Supreme Court has virtually taken down affirmative
action. There is so little left that your bill is of almost no con-
sequence. What is left has been subject to the reforms we now
know as “mend-it-don’t-end-it”, including regulations that are still
going through the process. Finally, what is very seldom noted is
that legitimate cases of reverse discrimination are actionable under
title 7 of the Civil Rights Act, that it was my great privilege to en-
force. That is to say, that a white male or a person of any ethnicity
or race, who is subject to discrimination has exactly the same
rights and will be treated in exactly the same way as this black
woman would be treated if she filed a complaint before the Equal
Employment Opportunity Commission. The figures supplied by the
Commission of white males filing before the Commission, show that
overwhelmingly they file on the basis of age, because that is the
form of discrimination they encounter. The last time I looked,
white men were intelligent and, if anything, more cognizable of
their rights than other groups. Yet, they do not file cases in any
significant numbers of reverse discrimination.

Therefore, sir, between the Supreme Court of the United States,
“mend-it-don’t-end-it”, and the right each and every person who
has been subjected to discrimination has, your bill is one of the
most unnecessary pieces of legislation that I have ever seen. I'm
not sure the Supreme Court responded to your bill; I don’t think
President Clinton, in coming forward with “mend-it-don’t-end-it”,
responded to your bill; and I am certain that the Congress of the
United States, when it made everybody—everybody—protected
under the bill, did not respond to your bill. The fact of the matter
is revealed both in where the cases continue to come from in large
numbers and what has happened to the law of affirmative action.
We do have a mission and a challenge in this body and that is to
make sure that there is sufficient affirmative action left so as to
deal with the prevailing problems of gender and race discrimina-
tion that remain in this country.

I thank you, Mr. Chairman.

Mr. Mica. I thank the gentlelady for her opening comments.
Now, I'd like to recognize Mr. Ford, who’s also joined us. Mr. Ford,
you're recognized for opening comments.

Mr. ForD. Thank you, Mr. Chairman. I welcome my colleagues,
both Mr. Canady and Mr. Herger. Despite my just outright dis-
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agreement with much of what’s been said, I'm still delighted to see
the both of them.

It’s interesting that today, 40 years ago, that the Federal Govern-
ment took a stand for equality and fairness for all Americans when
it escorted nine young African-American students into a Little Rock
High School. Being from Memphis, TN, that history is very dear to
me and certainly touches, not only those of us in Memphis and Lit-
tleuRock, but I would assume, those in California and Florida, as
well,

What does this historic event have to do with our hearing this
morning, you may ask? Well, in my view, today’s hearing is about
the Federal Government treating its citizens fairly, justly, and eq-
uitably, and not just in the Federal workplace, but in all contexts.

To that end, I am interested in hearing, and I appreciate your
comments this morning, what my colleagues and other panelists
today have to say about these bedrock principles. However, I would
like to point out that if we are sincere and genuine about our com-
mitment to ensuring equality of opportunity for all Americansjthen
as Federal lawmakers we must do much more to provide every
child in this Nation with a fair chance to learn. Until we commit
ourselves to this singularly important goal, we will always be fight-
ing a losing battle in the struggle for equality.

The both of you have raised relevant and salient, and in some
ways, inflammatory points. I would associate myself with the com-
ments made by my colleague from the District of Columbia, Ms.
Holmes-Norton, and I look forward to being able to pose questions
as this hearing goes forward. '

Again, I thank Chairman Mica, not only for this hearing, but cer-
tainly the hearing we had last week in which we focused on some
other forms of, what I consider, legitimate discrimination in our
Federal hiring places.

Thank you, Mr. Chairman.

[The prepared statement of Hon. Harold E. Ford, Jr., follows:]
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Forty ycars ago today, the fedesal goveunncnt 1ouk a stand fur eyualily and faimess for all
Americans when it escorted nine black students into a Litde Rock high school.

What does this historic event have to do with our hearing this moming. Well, in my view,
today’s hearing is about the federal government treating its citizens fairly, justly, and equitably,
and not Just In the federal workplace, but in all contexts.

To that end, [ am interested in hearing what my colleagues and the other panelists today have to
say about these bedrock principles. However, [ would like to point out that if we are sincere and
genuine about our commitment 1o ensuring equality of opportunity for all Americans, then as
federal lawmakers we must do much more to provide every child-in this nation with a fair chance
o learn. And until we commit ourselves to this singularly important goal, we will always be
fighting a losing battle in the struggle for cquality.
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Mr. Mica. I thank the gentleman. I'd like to start off with a cou-
ple of questions. Gentlemen, you have an interesting panel you are
appearing before. Myself having experienced, as a young person,
ethnic discrimination brought up as a third generation Slovak-
Italian-American; I guess we’ve got Mr. Pappas’ Greek background;
Mrs. Morella, Italian; and our two minority members, African-
American members, who certainly have seen discrimination in
their lifetime. The purpose of these hearings is to sort through
what we’re doing in the Federal workplace and try to give folks a
better opportunity: access to employment, and nondiscrimination in
hiring and promotion.

Mr. Herger, you brought up the instance in your district of the
U.S. Department of Agriculture and the Forest Service. Probably,
one of the worst agencies as far as hiring and, if you looked at
sheer numbers of minorities who gained access to an agency, the
Department of Agriculture has a horrible rating. You don’t want
discrimination or reverse discrimination. I'm wondering what we
are to do. What would you recommend from a practical standpoint?
Now, again, you've got very few minorities working in the Depart-
ment of Agriculture, and you don’t want reverse discrimination,
and do you want qualified applicants? What is your prescription to
give folks a fair shot and not be discriminatory?

Mr. HERGER. Wel], I'd like to make two points, if I could. First
has to do with the fact that the greatness of our Nation has to do
with the very fact that we are a very diverse Nation and I think
that has to be recognized. I want to recognize the very important
point that Mr. Ford made and I must say that if I were living in
your area and had to witness the incredible tragedies of discrimina-
tion that you and your parents and those before you were discrimi-
nated, I would be in there fighting with you as well in that way,
but my concern is an area that’s very different in the way that it
is made up in the area that your in and I'd like to explain that.
I'd like to also point out that just as wrong as the discrimination
was in your area, I'm also experiencing discrimination. The individ-
uals that I represent are experiencing discrimination, but it is of
a reverse nature. It is of a nature where Forest Service employees,
and I have many hundreds within the eight national forests that
I represent in northeastern California, that have spent their life-
time working; that are in line for promotions; and because they
happen to be a white male, and because, I don’t doubt the fact, that
undoubtedly there has not been an outreach that should have been
there. In answer to your question, Mr. Mica, I believe—and I be-
lieve to the point that Mrs. Morella was pointing out, too—I believe
there’s a major difference of outreach and seeking out the most
qualified applicants. There’s a very difference from that and then,
from those applicants, choosing the most qualified and ensuring
that we do not discriminate. Perhaps, if there’s two equally quali-
fied individuals, and one is a minority and one is not, that in the
case where we are in, as has been recognized by the courts that
the Forest Service was not as racially diverse as it should have
been, choosing the minority. I would support that; and I believe
that undoubtedly needs to continue to be done until we do have
more of a reasonable and commonsense diversity within the Forest
Service or the Department of Agriculture.
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That is not what has been taking place in our area and I want
to make that point. We have individuals that have come to me that
have worked there for many years, maybe 20 years, that are being
gone around. We have a memo that’s on the board over here that
says, “Only those who are unqualified may apply.” Why do you
think that is the case? The case is because the most qualified peo-
ple happen to be white males. Now, should they be discriminated
against because of legitimate and recognized wrongs of the past?
My question to the committee is: Do two wrongs make a right? I
don’t think they make a right anymore today than they did when
1 was a boy, when I was taught that principle, yet that is what is
taking place and that is wrong.

Let me even go a step further than that as I mentioned. We're
also seeing life and safety and property that are being endangered
in my area. I live in forest area; represent forest area; we actually
had five fire-fighting positions that were not filled because they
were trying to fill, they had this goal-—and whether it’s a goal or
a quota, whatever you want to call it—they had this goal which I
believe very clearly was a quota, that said we want five women or
five minorities. They had an outreach. They went out and looked
for everyone. They could only find two women who wanted, or at
least had applied for the job; those two turned it down. Now, did
they then go and hire five other people? Whoever they may have
been? No, those positions were left open and this is in an area
where we had over 800,000 acres of forest burn in the State of Cali-
fornia last year, including homes, including several lives lost. Now
is this right? It’s clearly wrong and it’s clearly moving in the oppo-
site direction and I would contend that, Mr. Ford, if you were living
in my area and if you were representing my area, you would be as
indignant about these injustices, and Ms. Norton, as I am about
the very valid injustices that you also have experienced in your
area, and that’s what I'm trying to correct.

Now, in answer to your question, what should we do, I think we
should have outreach; we should be looking and seeking every way
we can; and actually going out and trying to attract minorities and
women into these positions that have not been filled by them in the
past. Once we have done that and once we have exhausted that,
we should still hire the most qualified, whoever that is. Perhaps,
again, if there’s a tie, we choose the minority, but not where we
now have a current reverse discrimination.

Mr. MicA. Thank you, Mr. Herger. Mr. Canady, Ms. Norton made
it rather clear that she felt your legislation was unneeded and that,
through other actions of court and other decisions, was unneces-
sary. How do you respond?

Mr. CANADY. It is true that the Supreme Court has held that ra-
cial classifications by the Federal Government are presumptively
unconstitutional and I think the Supreme Court went a long way
toward laying the groundwork for abolishing the system of pref-
erences when it held in that fashion. But the fact of the matter is
that the Clinton administration, under the cloak of this mend-it-
don’t-end-it policy, is doing everything it can to, basically, defend
the status quo. I think it's more their policy is more appropriately
called hide-it-don’t-admit-it. They want to create a shroud around
this system and pretend that it’s something that it is not. That’s
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what they’'ve been going about. So, individuals who are subjected
to unfair treatment under the system of preferences are still suffer-
ing and I simply don’t think that it’s fair to tell those individuals
who suffer as a result of the system of preferences, well, go to
court. Go to court and maybe 5 years later, maybe 10 years later,
your cause will be vindicated. I believe that we in the Congress
have a responsibility to establish policies for the Federal Govern-
ment that are consistent with the Constitution and that are just.

I am quite confident that over the long term the courts, unless
there’s some change in direction on the Supreme Court, the courts
will undo this system, but in the meantime, many people are suf-
fering and that’s not right and we, in the Congress, have the re-
sponsibility to set that right. Now, I also think it’s important to un-
derstand that individuals that are subjected to discrimination
should continue to have their remedies under the law and nothing
in the legislation I have proposed would interfere with a remedy
that is available to any person who is a victim of discrimination
and that’s an important point to understand.

The reality in the Federal workplace today is that people con-
tinue to be discriminated against simply because of their race or
gender under these policies that are called various things; goals
and timetables, affirmative action plans, whatever you want to call
them. Some people are getting promoted because of their race or
gender and other people are being denied promotions because of
their race or gender. Some people are being hired because of their
race or gender; other people are being denied a job because of their
race or gender. That’s discrimination; and for the Congress to sit
idly by while those policies continue on is unconscionable, in my
opinion.

Mr. Mica. I'd like to recognize the gentlelady from the District.

Ms. NORTON. Mr. Canady, your bill, under your bill you have to
go to court too. There’s no such thing as a self-enforcing bill, so if
you don’t think it’s fair to say go to court, then you ought to with-
draw your bill because your bill requires that people go to court.

Blacks and women and others who experience the lion’s share of
discrimination have to go to court. We all have to go to court. We
got to prove it, and I am saying to you that title 7 requires us all
to prove it and requires us all to prove it in the same way. It
doesn’t say that white males have one way of proving it, and His-
panics and women and others have another way to prove it. Title
T covers the matter.

When you talk about the Supreme Court, let me remind you,
that the Supreme Court is over and above you and me when it
comes to racial preferences and I invite you once again to look at
what is left. Some of what you speak about, and what Representa-
tive Herger has spoken about, is actionable. Whether or not in a
hearing it would prove to be illegal, I'm not sure, but it's certainly
worth acting on. Fortunately, existing law provides a remedy. The
last thing we need in this country now is more contention on race
and that is what your bill does. It says to women and to minorities,
even after the Supreme Court has taken down affirmative action;
even after the Democratic administration has taken down much of
it, pursuant to the Supreme Court; and even though these folks
have the same remedy that I have under title 7, they still plow this
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stuff through the Congress. You may not see the divisive and polar-
izing effect this is having, but I can tell you, without fear of being
contradicted, that when you take a stick to an ant, when you take
a baseball bat to a remedy that is already lying bloody on the floor,
you send an extraordinarily, racially polarizing message to people
in this country who have experienced racial discrimination and you
send another message to whites in this country who continue to
harbor racism. That is not your intent, but you have to take the
consequences that fall from pressing a bill like this after there is
virtually nothing left of affirmative action. If you have cases, Mr.
Canady, we don’t need your bill in order for the folks that have
been discriminated against to go to court. We have a remedy. You
ought to rest on this remedy and leave affirmative action alone.
You are doing incalculable damage to race relations in this country
and you ought to know it and I'm here to tell you about it.

Mr. CANADY. May I respond?

Ms. NORTON. Please do.

Mr. CaANADY. I appreciate the gentlelady’s view of the impact of
the Court decisions, I simply think it does not correspond with re-
ality. We've got contractual set-aside provisions that are still being
implemented. People are still being given contracts under those set-
aside provisions.

Ms. NORTON. Sue them. Representative Canady, under your bill
the most you can do there, or under title 7, or under any other stat-
ute, is to sue. Sue under the recent Supreme Court decision.

Mr. CANADY. What we are saying is that the Congress should es-
tablish a policy that the Federal Government will not grant pref-
erences based on race or gender. Now, my question is: Why should
we not do that? What is wrong with the policy that says that no
one should receive an advantage simply because of that person’s
race or gender? I think that the defenders of the status quo have
a heavy burden to meet in explaining why anyone should receive
an advantage simply because of that person’s race or gender. That
is discrimination. That is the essence of discrimination. As to the
divisiveness of this bill, let me suggest, that I believe, the system
of race and gender preferences which was created with the best of
intentions has, in effect, been racially divisive. It has, as I said ear-
lier, sent a message from the Government to the American people
that we should continue to think along racial and gender lines. It
has created a cloud of doubt over the accomplishments of individ-
uals who are in the preferred groups, which is unfair, but it’s a re-
ality. It sends people a message in the preferred groups that they
aren’t expected to measure up to the same standards which is an
indignity. It sends people in the nonpreferred groups a message
that, well, you’re going to simply lose because of an accident of
your birth or because of your biological characteristics. That’s un-
fair and we get down to a fundamental moral principle here: Is it
right for our Government to discriminate in favor of people or
against people, simply because of their color or their gender; and
my answer to that is no, I believe we should have a clear, unques-
tioned policy in the Federal Government that we won’t grant pref-
erences based on race or gender. That’s at issue here in this bill
and I believe that passing the bill would make a difference. It’s
true, some people may still have to go to court, but I believe if we
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pass this bill we would see the beginning of the dismantling of this
system of preferences in the Federal Government and they couldn’t
hide behind the legal technicalities that they often hide behind
now.

Ms. NORTON. A higher authority than you, Representative Can-
ady, at least on these issues, has already dismantled most of af-
firmative action; that’s the Supreme Court of the United States. I
mean, it’s really as if, after Brown v. Board of Education was
passed, Congress said we're going to pass a law anyway. With re-
spect to matters——

Mr. CaNaDY. Well, quite frankly, I think——

Ms. NORTON. With respect to matters of-

Mr. CaNADY. Wouldn’t you agree that would have been a good
thing so that we would not have had to wait for the generation of
continuing discrimination that continued after the Brown decision
was made in 19547

Ms. NORTON. As a matter of fact, the last thing I would have
wanted would have been the Congress of 1954 or 1955 to do any-
thing to the Supreme Court decision, and the last thing I think we
ought to do here is anything to the Supreme Court decision. Fi-
nally, let me say, because I know my time is up, that, unfortu-
nately, the effect of your bill has been to racialize an issue that
sounds more in gender than it does in race today, because the pri-
mary beneficiaries of affirmative action are white women and that
is as it should be. The reason it is as it should be is that they are
already prepared, they come from the same backgrounds, the same
homes, the same schools, and the same preparation, and they
haven’t been impoverished, and therefore, they are the ones, who
of course, are up for such jobs far more readily than blacks and
Hispanics who suffer other problems as well. Yet, out in the coun-
try, out there in the great beyond, your bill is being read as ad-
dressed at blacks as people of color. Mr. Canady, I do not accuse
you of that, but as a Member of this House, you are responsible for
the consequences of your actions. Now the fact is that the Supreme
Court hadn’t spoken; if in fact title 7 wasn’t there; if there was no
remedy for so-called reverse discrimination; if “mend-it-don’t-end-
it” had not come down; then one might be able to understand why
you would continue to press this bill. You should understand, and
I'm here to tell you today, that your bill is drawing a line between
black people and white people in this country unnecessarily. As a
child of the civil rights movement, what grieves me most is to see
racial polarization in this country. What grieves me most is to see
black people who now take on some of the attitudes of white peo-
ple, that I do see some of the attitudes that these people are com-
ing at us so bad, and I say to them: My God, you will lose your
moral authority if you begin to look at them the way they looked
at us. I think it is time for us all to step back, take a deep breath,
understand that this matter has been dealt with in the Supreme
Court, and is being dealt with in the Federal Government; file
court cases, prove what you allege, that in fact discrimination is
going on and free us from the racial polarization that your bill is
inciting.

Thank you, Mr. Chairman.
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Mr. Mica. I thank the gentlelady. Now, I'd like to recognize Mrs.
Morella.

Mrs. MORELLA. Thank you. Thank you, Mr. Chairman. First of
all, Congressman Herger, I thought your testimony was really
quite compelling, but I do want you to know that I find the actions
of the Forest Service, as reported in this paper and in your testi-
mony, to be simply outrageous, dangerous, illegal, and discrimina-
tory. I cannot help but believe that maybe only unqualified appli-
cants was a typo. I mean, I've just never seen anything like that,
as well as some of the other statements you made.

What do you think should be done to those people who are re-
sponsible in the Forest Service for actually really distorting the
whole concept of affirmative action or outreach? Has anything been
done, first of all, and what should be done?

Mr. HERGER. Regrettably, the actions are continuing today. I
have documents that I've supplied you with copies that go back to
1989 and are as recent as February 1997 of this year. So the policy
is one that has been continuing. What should be done? I'm not
looking for retribution on the Forest Service, I just want the past
wrongs to be corrected. I want them to change their policy. I want
them to begin hiring the most qualified people that are there and
making sure that we are not discriminating against anyone wheth-
er it be minorities or who, but also not discriminating against
white males if they happen to be the most qualified.

Mrs. MORELLA. If that is the policy, then it is illegal right now.

Mr. HERGER. But that is not the policy that has been followed,
nor is it the policy that is being followed to this very day.

Mrs. MORELLA. Well, I think it’s something that I'm certainly
willing to look into in terms of who would have possibly come out
with statements like that.

Mr. HERGER. I wish I could say I also thought that was a typo-
graphical error, as a matter of fact, I contacted the present, the
then head of the Forest Service, he also thought it was a typo-
graphical error. Yet, on checking, I found out, indeed, that was a
statement that was OK'd by evidently the Forest Service, was sent
out and indeed that did happen.

Mrs. MoORELLA. Congressman Canady, I happen to agree that the
Supreme Court took care of the concerns that you had and that we
don’t really need your legislation, but I want to point out, you
know, it wasn’t too many years ago that to be a Rhodes scholar you
couldn’t be a woman; it wasn’t too many years ago that you
couldn’t have a Joyce Collins be the captain of the Space Shuttle;
it wasn’t too many years ago that you had women who were prin-
cipals of high schools, let alone presidents of colleges. This would
never have happened had you not looked around and said, “Hey,
where are the women in the board room? Where are the women in
important issues? Of course, it’s the same thing with other minori-
ties, too, but I'm thinking of the point from women with which I
have a great deal of background, from birth as a matter of fact.
What affirmative action says—and again you talked about the no-
menclature and I know there can be some distortions of it—but,
what it says is if you don’t have these people represented, search,
search; find those that are qualified, do not hire anybody who is
not qualified. That is not affirmative action; it is inexcusable, but
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if you don’t reach out and invite, through whether it’s the Chron-
icle of Higher Education, whatever the publication is, wherever
those people are, universities; if you don’t invite them to take part
and let them know that the door is open, then you are losing the
human resources of our great Nation and that’s what I believe, and
“you probably believe it too, but it’s not coming out that way. Do
you hear what I'm saying?

Mr. CaNADY. Well, if I could respond on that point. I would just
commend to your attention to section 3 of my bill, which is headed
“Affirmative Action Permitted,” and in that section of the bill we
make clear, beyond any doubt, that we support the kind of out-
reach efforts that you're talking about. I think that’s important.
You know, we have to look at the history of this country and as
I said in my testimony, the Federal Government has pursued dis-
criminatory policies in the past, there’s no question about it, it was
systematic and that was wrong. It’s important for us to have out-
reach and to make certain that people are aware of opportunities,
but no one should get an advantage of any kind in deciding wheth-
er that person is going to receive a job or a contract, simply be-
cause of that person’s race or gender. That’s just not right, that’s
discrimination. The movement, the civil rights movement was fo-
cused on the idea that we should treat people as individuals, that
is without regard to their race and sex. That principle’s been
turned on its head and it is undeniable that in this system people
are getting jobs and people are losing jobs simply because of their
biological characteristics. That’'s what I'm against, and I think
that’s what the American people are overwhelmingly against.

Mrs. MORELLA. Except I think that’s already the case we must
make sure that is being done and where we have nobody we've got
to reach out whether it means paying someone’s transportation,
looking around and putting them in the pipeline too. Thank you.

Thank you, Mr. Chairman.

Mr. MICA. I'm sorry, we have less than 5 minutes to vote. Gentle-
men, in fairness to Mr. Ford, who also has questions, I would ask
you to return and I think we can conclude shortly, but as soon as
you vote if you'd return we’ll reconvene.

The subcommittee’s in recess.

[Recess.]

Mr. MicA. I’d like to call the Subcommittee on the Civil Service
back into order and recognize Mr. Ford for questions. We have Mr.
Canady who'’s returned; I think Mr. Herger is on his way back. Mr.
Ford, you're recognized.

Mr. ForDp. Thank you, Mr. Chairman. Again thanks, Mr. Canady,
and I see Mr. Herger’s making his way back into the hearing room.

Let me say a few things. I want to associate myself certainly
with the comments made by my colleague, Mrs. Morella, and say
‘to both of the panelists that 1 appreciate your presence and cer-
tainly appreciate your convictions on these issues, but I would re-
mind both panelists, particularly Mr. Canady, that as we look at
increasingly diverse and challenging marketplace in the coming
century it is imperative that we search for ways, creative ways and
imaginative ways to reach out to those who not only have been ex-
cluded and isolated, but to those whom will play a massive and sig-
nificant role in ensuring that we remain competitive. Mr. Herger
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has raised some very interesting points and we had a brief con-
versation on the floor just a few minutes ago, the two votes that
we had, where we talked about finding ways to collaborate to actu-
ally improve and correct the conditions that not only, perhaps, per-
vade his district, but pervade my district as well.

As I said to Mr. Herger, and I say often, when we talk about dis-
crimination and we talk about reverse discrimination it’s insulting
in some ways because it suggests that only whites can discriminate
against other races of people and when it’s somebody else discrimi-
nating against whites that it’s reverse discrimination. Discrimina-
tion is discrimination. It doesn’t have to be reverse or for; I didn’t
know that there was for discrimination. This panel has been illu-
minating in that way and I hope that we can move toward the
rhetoric that more accurately captures what is happening.

Second, affirmative action in my summation has been good for
America. I am a graduate of the University of Michigan Law
School. My LSAT scores probably did not meet the means which
the University of Michigan was looking for, however, I graduated
with honors from law school. I don’t think they give out grades
based on affirmative action. I don’t think they give out grades: We
have to give out a few A’s to Hispanic students and black students
and women. I wish they had, maybe I'd have gotten more A’s in
law school, but 1 don’t believe they do that in our institutions of
higher learning. If you look at the number of women, and certainly
Mrs. Morella has raised this issue, and the number of Latinos and
native Americans and Asian-Americans and African-Americans
that have been able to move into positions that normally they
might not have had those opportunities, I think we have to look at
it from that perspective.

I would say to my friend, Mr. Canady, that you raise the point
as a justification for your legislation in light of what the Court has
done in weakening affirmative action and that you want to en-
sure—Ms. Norton certainly touched on this—you want to ensure
we don’t have to go through the courts in order to address many
of these issues, we can address them perhaps with a legislative
remedy; and if 'm wrong, you can correct me, sir. We recently had
a hearing regarding the EEOC and that just an enormous backlog
that agency faces and the challenges they face. Furthermore, we
found that the EEOC findings oftentimes are disregarded or ig-
nored by many of our Federal agencies, even when they find that
there’s evidence or have found that there’s evidence of wrongdoing,
so I would appreciate hearing your thoughts on that.

Second, to my friend, Mr. Herger, I would be interested in hear-
ing some of the recommendations you may have for outreach, be-
cause the outreach efforts you may propose I'm hoping that you can
persuade Mr. Canady, and perhaps other members of your party,
even some members of my own party whom would have us believe
that perhaps those outreach efforts, and if I mischaracterize some-
thing that your bill states, Mr. Canady, please correct me. I might
add, you have a gentleman on your staff graduated from my high
school, from St. Albans, so you have my respect for at least being
able to recognize good talent. I would say to Mr. Herger, perhaps
you could illuminate and enlighten us all as to the type of outreach
efforts you’re talking about because as we look at the Piscataway



350

case, which I think you referenced one of the circuit cases dealing
with how diversity can no longer be used as a justification for hir-
ing and certainly promotion and retention decisions, and I'd be in-
terested in how you would frame something like that and maybe
you and Mr. Canady can work that out.

Third, to Mr. Canady, it is easier in many instances, for white
men to prove that there has been discrimination in the workplace.
Often the reason is because or primarily because that’s the stated
purpose why they didn’t receive the job or they were not promoted.
Whereas, with African-Americans, I think, or minorities in general,
women and minorities, as you well know, you often have to show
that, but for race or race was the primary or only reason that you
did not receive the promotion, that you were not hired. So there
seems to be an inherent tension there and I can appreciate you
being able to highlight and identify the obvious, but how do we go
the stgp beyond that and begin to address some of the underlying
issues?

I realize I've said a lot and if the two of you perhaps can respond,
perhaps portions or aspects or even all of that it’'d be much appre-
ciated, and thank you again for coming.

Mr. CaNADY. Thank you for your questions, Mr. Ford. On this
issue of outreach which I think is very important, I just want to
read a portion of my bill that specifically addresses it. In the bill
we specifically provide that the Federal Government is allowed,
and I quote, from page 3 of the bill, starting on line 7,

* * * {5 encourage businesses owned by women and minorities to bid for Federal
contracts or subcontracts, to recruit qualified women and minorities into an appli-
cant pool for Federal employment, or to encourage participation by qualified women
and minorities in any other federally conducted program or activity, if such recruit-
ment or encouragement does not involve granting a preference, based in whole or

in part, on race, color, national origin, or sex in selecting any person for the relevant
employment, contract or subcontract, benefit, opportunity or program.

We go on and have a similar provision that we may require or
encourage similar things of Federal contractors in reaching out to
subcontractors and employees. That’s specifically in the bill and I
think that needs to be a major focus of our efforts. So we couple
the outreach with a policy of treating people as individuals, so that
they will be evaluated based on their qualifications and no one will
either win or lose because of that person’s race or gender. Now,
that’s in the bill. Furthermore, I will say, that was what affirma-
tive action was originally about. That is the original model, it was
changed over time as I said earlier, but that is what I’'m trying to
reaffirm here.

You have raised the point about the subtlety of discrimination in
certain contexts. That is true. There’s no question about that, that
can happen. There is no magic answer to that, but I think that the
answer certainly is not putting in place a system that divides and
sorts people based on their race and gender. If we look at our his-
tory in this country, the history of race in this country, it’s a trag-
edy. We start with slavery and the contradictions involved in that
institution; that reality contrasted with the ideals we expressed in
recognizing the equality of all people; in recognizing, in our reli-
gious traditions, recognizing that all people are created in God’s
image.
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Mr. Forb. Can I just ask you this? I appreciate what you're say-
ing, again, I don’t mean to sound disingenuous, I appreciate your
convictions and passion on the issue. If we were to say adopt your
bill or pass your bill, do you think we would obliterate the sorting
and the classifying and all of the horrible things. Just out of curios-
ity, because I have my own personal opinion about you, but I think
it might aggravate the problem that currently exists and if you and
I knew the answer we would probably be a Governor or Senator
somehow. Do you think your bill would actually alleviate or elimi-
nate the problem in which you stated which currently exists?

Mr. CaNaDY. My bill would end Federal policies that sort and
classify and divide people based on their race and gender. Would
it end all discrimination in our society or within the Federal Gov-
ernment? No. I acknowledge that. There is still prejudice in our so-
ciety, there is still discrimination. No one has the magic ball. The
question for us is how can we move forward from where we are at
this point. How can we move toward a society in which someone’s
color does not determine that person’s destiny? How can we move
more toward a society in which everyone is recognized as an indi-
vidual, someone who is created in the image of God and should be
treated as such. I understand there is one view that says in order
to overcome what some people view as endemic racism in our soci-
ety, we have to have this system of preferences. I think that view
does not give enough credit for the progress we have made. Fur-
thermore, it involves, a contradiction by saying that we can over-
come discrimination by practicing discrimination. If you think
about it, this idea that somehow we're going to overcome prejudice
by following policies that treat people on the basis of their race or
gender just doesn’t make sense. Furthermore, it’s clearly inconsist-
ent with the historic goal of the civil rights movement that we have
a colorblind legal order. Now I know many people that were in-
volved in pursuing that goal, abandoned it because of their frustra-
tions that economic equality did not follow immediately after the
passage of the Civil Rights Act of 1964, but I think that if we look
at our history and we look at the way this system of preferences
has performed and the problems that we still have, and we con-
sider our fundamental principles as Americans, we have to con-
clude that it is simply wrong for the Government to continue these
policies of treating people one way or another because of an acci-
dent of birth. It is, it creates an environment which is bad for ev-
erybody. It creates an environment, for instance, there’s some peo-
ple who would deny you the respect that you deserve for your de-
gree from the University of Michigan Law School because they
would say he got that simply because of this system of affirmative
action. That is unjust, that’s unfair, I know that. I would condemn
that kind of attitude, but when we’ve got this system in place it
necessarily engenders that type of attitude.

Ms. NorTON, There may be some folks that would say that the
majority of white guys that got into law school got in too because
of a set of preferences. Do you accept the justification or the ration-
ale that perhaps the reason we have, what you call preferences and
quotas and for arguing those sakes, I'll accept that, that maybe we
had a set of preferences and quotas prior to the introduction of
what you claim is legal discrimination?
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Mr. CaNADY. There is no question that in the history of this
country, and more particularly pertinent to the jurisdiction of this
subcommittee, in the Federal Government itself there is no ques-
tion, there was a systematic policy of excluding people on the basis
of their race, of segregating people on the basis of their race. That’s
a reality, that happened. It was a disgrace, it was immoral, it’s a
blot on our national history. The issue now is, given that history,
given the situation that we find ourselves in today in intervening
events, what is the best way—do we move forward? 1 believe that
the best way for us to move forward is on the principles that are
articulated in the 1964 Civil Rights Act. The principles that we
should treat people as individuals and that we should not discrimi-
nate based on race or gender. That's what the 1964 Civil Rights
Act was about. I think that was the right thing; I think that was
necessary; I think it was long overdue.

Unfortunately, in the course of time, we've gotten away from
those principles. I want to get back to those principles; I believed
in that. I was very young at the time, but soon after that, as I
learned about it, I strongly supported what was being done there
and that movement. I came from an area, when 1 was growing up,
1 saw the prejudice and discrimination, but I can also tell you, I
have seen enormous changes take place over the period of time
since the 1964 Civil Rights Act, ancF I think we have to acknowl-
edge those changes and we have to acknowledge that America and
the American people are not pervasively racist. I believe that this
system of preferences is really based on the assumption that the
American people and our institutions are pervasively racist. I reject
that idea. Racism remains, but the American people have, at one
point were racist, there’s no question about that. If we look at the
history, we can't deny that. We should be ashamed of it, of that
history, but the reality today is different and for us to continue
these policies I think only shores up racial resentments and racial
divisiveness.

I want to say to Ms. Norton, I appreciate your respecting my in-
tentions. Some others in this debate have not done that. Let me
say this, I respect your intentions. I believe that there are some
people that want to benefit from this system and would use it as
a way to divide. I don’t believe that’s true of either of you. I believe
that you support this because you think it’s the right thing. What
we have here is a fundamental difference about what will work. I
believe that we are looking for the same goal. I think history tells
us that allowing this Government to treat people one way or an-
other because of their race or gender, and especially given our his-
tory of race, on the basis of race, to allow the Government to en-
gage in these distinctions of race is inherently pernicious.

Mr. FORD. Mr. Herger, did you want to say anything, sir? I really
took all your time by, I guess, reposing questions to Mr. Canady,
but if you wouldn’t mind? If the Chairman doesn’t mind, of course?

Mr. HERGER. I really don’t have anything to add. Thank you.

Mr. Mica. I thank the gentleman and recognize Ms. Norton.

Ms. NORTON. Mr. Chairman, I would just like to make a unani-
mous request for inclusion in the record and to say, as he leaves,
to say to my good friends, and especially to Representative Canady,
that you are beating a nearly dead horse. You've got to know when
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to stop beating a horse, especially if that horse has race written
across it’s back. We need to revive enough affirmative action to get
rid of the remaining remnants of our horrible, racial past so that
we can, finally, after 400 years, put race entirely behind us.

Mr. Chairman, I ask unanimous consent to place into the record
testimony in which I indicated that white men file 1.7 percent of
discrimination complaints, or did so between 1987 and 1994, at the
Equal Employment Opportunity Commission, and you have to file
a discrimination complaint there before you can go into court; and
that also indicated that white men filed the great majority of age
discrimination complaints at EEOQC, 6,541 out of 8,026 age com-
plaints filed in 1994. I ask unanimous consent to place the testi-
mony in the record.

Mr. Mica. Without objection, so ordered.

I would like to thank both of our panelists and colleagues for
Jjoining us today. I think it was a most interesting, provocative dis-
cussion. Probably one of the most hotly contested to come before
this subcommittee, but something that does deserve further consid-
eration and possible action by the subcommittee. We thank you for
your participation and contribution to our subcommittee this morn-
ing.

Mr. CaNADY. Thank you, Mr. Chairman.

Mr. HERGER. Thank you.

Mr. Mica. I'd like to welcome our next panel. On our next panel
is Lynn Cole and Angelo Troncoso. Lynn Cole is an attorney, Mr.
Troncoso is an IRS employee. Also, we have Edward Drury, an
FAA employee, and Ronald Stewart, Deputy Chief for Programs
and Legislation of the U.S. Forest Service. Excluded from the panel
is Mr. John Boyer, a Social Security employee, who has withdrawn
ort{ the advice of his counsel. So we do have these individuals to tes-
tify.

Since none of you have testified before or maybe are not familiar
with the panel, this is an investigations and oversight subcommit-
tee of Congress and it is our practice to swear in our panelists who
are not Members of Congress. So if you would please stand, raise
your right hands.

[Witnesses sworn.]

Mr. Mica. It is answered in the affirmative and I'd like to again
welcome our panelists. Ms. Cole, are you going to also testify this
morning?

Ms. CoLE. Yes, Your Honor.

Mr. MicA. OK. Well, we'll recognize you first and then hear from
énlgelo Troncoso, who is an IRS employee. You're recognized, Ms.

ole.

STATEMENTS OF LYNN COLE, ATTORNEY; ANGELO
TRONCOSO, TIRS EMPLOYEE; EDWARD DRURY, FAA EM-
PLOYEE; AND RONALD STEWART, DEPUTY CHIEF FOR PRO-
GRAMS AND LEGISLATION, U.S. FOREST SERVICE

Ms. COLE. Good morning, Mr. Chairman and members of the
subcommittee. My name is Lynn Cole. 'm an attorney, trial prac-
ticing attorney in the city of Tampa, FL, and have been so for ap-
proximately 22 years. In the past 4 years or so, at the very least,
I have focused on defending and prosecuting discrimination law-



354

suits, primarily in Federal court. My clients have included corpora-
tions and they have included employees. Most recently, I have seen
an increasing number of Federal employees who have sought my
services as an attorney, and more particularly still, and perhaps
not surprisingly, I have seen a number of employees from the IRS
seeking my services as legal counsel.

In every case that 1 see, and by the way, today I will be speaking
to you from the perspective of an employee, and more particularly,
Federal employees. Every case has to be handled on an individual
basis, with a thorough investigation and comprehensive analysis of
the facts particular to that case.

However, what I wanted to share with you this morning was
what I am discerning as a common thread among the complaints
being told to me by Federal employees, and particularly, IRS em-
ployees. That common thread is thus: There appears to be an in-
creasing distrust of the system. In IRS, as in most Federal agen-
cies, the system for promotion is based upon merit. What I'm see-
ing by employees is increasing feeling that there are other factors
involved in promotion, other than objective criteria based upon per-
formance. These employees, as a general philosophy, a general
thread common among their thinking, is that there is some other
factor involving some preferential treatment.

What do I mean by preferential treatment? I have a very diverse
base of clients. By preferential treatment, it can mean that client
is suffering from discrimination based upon his or her race, gender,
or ethnic background. I have heard complaints from other employ-
ees who believe that they're being denied promotions because some-
one is receiving preferential treatment based upon their race, eth-
nicity, or gender.

It’s important to understand that once an employee has begun to
feel this distrust there are some things that are going to happen,
there’s some feelings that are going to occur among employees in
general. When they believe that they have not received a promotion
based upon an objective evaluation of their performance, they be-
come afraid. When they become afraid, they become angry, and
when they become angry they reach out for any assistance that
they can, and guess what, the only assistance available for the Fed-
eral employee for discrimination is in the internal EEO process of
that agency.

If you've read my statement, what I've attempted to do in provid-
ing you with recommendations is to focus on one aspect that I be-
lieve can be fixed. Not only do employees feel distrust of the merit
system when they think that there is another factor, other than
merit, being utilized in the promotion system. Another common
thread among employees that I've talked to is that when they raise
the issue of discrimination and when they raise it through their
own EEO agency process, the same problem is occurring. They are
not being heard on the merit of their complaint. That the EEO
process is not responsive to them. That it fails to disclose informa-
tion to them by which they can make an informed decision.

So, what | have intended to do in my paper to you is show you
where I think we can improve the system in the EEO process. Why
have I chosen to focus on that? Well, I will tell you that I have an
assumption in focusing on that, and that is that we will continue
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to see these problems and if we don’t fix them at this level we're
going to see increasingly contentious and expensive lawsuits in the
Federal jurisdiction. EEO, that’s the first contact an employee has,
and it’s very important that employee is given an opportunity to be
heard and to be heard in a genuine manner. So I've given you some
suggestions on we do that in my paper.

Angelo Troncoso is a client of mine. He’s a special agent with the
criminal investigation division of the IRS. His case, perhaps, dem-
onstrates the interplay of factors other than merit in promotions.
You will hear from him today, he’s not totally comfortable in pro-
viding you with testimony for his fear—his own fear—of reprisal.
He is here today to answer questions, although, I will tell you, that
the case is in litigation and we are expected to try this case before
a jury within the next several months, so in that respect, we may
not be able to be as detailed with you in some of our answers re-
garding the strategy or case facts.

Yes, sir.

[The prepared statement of Ms. Cole follows:]
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ON “EMPLOYMENT DISCRIMINATION IN THE FEDERAL WORKPLACE:
PART II - RACE AND GENDER QUOTAS IN FEDERAL EMPLOYMENT”

Before the
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT’S
CIVIL SERVICE SUBCOMMITTEE

SEPTEMBER 25, 1997

Mr. Chairman and Members of the Subcommittee, I have been requested to testify ona
number of matters related to the subject matter of your Hearing. I have over 22 years of
experience as a trial attorney, both in the private sector and previously with the federal
government as an Assistant United States Attorney in the Middle District of Florida. I have
practiced in Tampa, Florida, since 1979, and have focused my trial practice on employment
discrimination for the past four years, handling cases for both employers and employees.
Recently, I have received an increasing number of requests by federal employees to represent
them in discrimination complaints.

1. You have asked for my comments on the selection and promotion of employees by federal
agencies using factors other than merit.

My experience shows that discrimination can be a factor in the selection and promotion of
employees by federal agencies. This unfortunate situation is best illustrated by the facts alleged
in a case filed by Angelo Troncoso against the Internal Revenue Service in 1995. Itis a case
alleging that the merit system failed to promote an obviously qualified special agent in the
Criminal Investigation Division who was the only Hispanic special agent employed in the North
Florida District for the majority of the relevant time period. In a federal lawsuit filed after he was
denied any vindication in an internal EEO investigation, Mr. Troncoso, a 34 year old
Cuban American, alleges that he was denied promotions three times, twice when he ranked
Number 1 under the IRS merit ranking system.

In the first 1992 promotion denied to him, three persons who ranked significantly lower
were selected over Mr.Troncoso who had tied for the position of Number | on what the IRS calls
its “Best Qualified List”. In another refusal to promote him in 1995, IRS management selected a
person ranked No. 14 over Mr. Troncoso who again was ranked Number 1 by a ranking panel of
three Group Managers. The IRS has admitted that Mr. Troncoso was in all respects qualified for
two of the promotions but has attempted to obfuscate the issues, to state inconsistent reasons why
management failed to promote him, and finally, when all else failed, to take the position that it
could do whatever it wanted to with respect to his promotions.
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2. Describe the factors that led to the filing of his discrimination charges.

When Special Agent Troncoso attempted to ascertain why he had not received the first
challenged promotion in 1992, his Group Manager was given information by management which
was at best misleading. When he was denied his second promotion, IRS management did not
provide any of the facts or documents surrounding that promotion, and he had no information
with which to challenge that decision untii documents later produced by the IRS in discovery of
the pending lawsuit. Such documents were denied to him during the internal agency EEO
investigation. When he was denied a third promotion, knowing that he had ranked as the best
qualified of all of the applicants, he felt compelled to question the action and then timely filed an
EEO complaint.

3. What was Mr. Troncoso's experience working through administrative procedures,
including Appellant agencies available to federal employees?

It has been my observation in numerous examples of discrimination complaints that ail
too often in the initial investigation of discrimination matters, without strong leadership and
direction from the highest corporate authority, management, in both the public and private
sectors, tends to follow similar patterns when accused of some inappropriate action:

. Extreme anger and denial on the part of members of management accused of
discrimination;
D An immediate circling of the wagons mentality among those accused in order to

coordinate memories and facts;
. Professional and personal attacks on the person making the accusations;

. On occasion, parsing out some small benefit to give the appearance that the person
was not mistreated in the past;

. Stonewalling on discovery of potentially damaging documents;

. Meting out reprisals - some subtle and some not - against the complainant for
making the allegation.

In Special Agent Troncoso’s case, unfortunately some of the patterns described above
appear to have been followed. First, it is important to note that employees in the same local IRS
office as the managment charged with discriminatory treatment first handled Mr. Troncoso’s
complaint. Importantly, the very management challenged for failing to promote him were those
first deciding what do with his complaint. The EEO policy used in his investigation, as with
others, is a simple form of “self-policing”.

Moreover, the investigation was handled in 2 manner almost guaranteed to ensure

2
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sustaining management’s denial of any culpability and therefore, failure by Mr. Troncoso. The
person initially assigned to handle the investigation, the EEO Counselor, followed what appeared
to be a simple format to create the procedural impression without pursuing the substance of the
complaint.

The simplest observation of the internal EEO procedure reveals that it is riddled with
conflicts of interest. From the onset, personnel officials adopted a very defensive attitude when
Agent Troncoso made inquiries regarding one of the promotions in question. Both the Counselor
in the informal mediation process and the EEO investigator later assigned to investigate the case
appeared to be seeking information to.legitimize management'’s decision.. For example, the
Counselor interviewed the supervisor of the Chief who made the decision not to promote Mr.
Troncoso. That supervisor supported the Chief’s decision without independent inquiry and the
Counselor blindly accepted his opinion.

As we later discovered in sworn testimony by both personnel and EEO representatives of
the IRS, no one believed they had a duty to take an active role in reviewing the promotion
process to ensure discrimination was not a motive in management’s decisions. This position was
articulated by two “Most Knowledgeable Persons” representing the IRS from both the personnel
and the EEO perspective. Having experienced this apparent lack of responsibility during the
agency’s initial “investigation.” Mr. Troncoso believed his only recourse was through the courts.

It appeared as if the agency was more interested in going through the motions instead of
thoroughly investigating the complaints. Had any serious attention been given to his complaints,
it is likely that his complaints could have been resolved at that juncture. As in most
discrimination complaints, the timing of communication between responsible parties and the
complaintant is critical to giving complainants a level of trust that their complaints are being
treated fairly and taken seriously.

Because management appeared to react personally and negatively to the complaint, and
because management was involved in the decision-making process, the situation escalated to a
lawsuit. Any lawsuit is costly, and this one is particularly contentious. The IRS has almost
limitless powers, and it is clear by its actions in this case that it will spare no costs. It has
expended considerable workforce effort and countless agency attorney hours to contest the
production of relevant documents. A Motion to Compel and, finally, a Motion for Sanctions
have required the IRS to produce documents they otherwise would have failed to produce. In
fact, the IRS misrepresented to the Court - on more than one occasion - that it did not have
certain information sought in discovery in a computer format. The filing of an affidavit by
another IRS employee (swearing that such computer data existed) forced the IRS to retract its
representation to the Court and admit that computer data bases and statistics do, in fact, exist.

Like many lawsuits, the human costs of this lawsuit are all too high. The IRS's actions in
denying Special Agent Troncoso promotions for which he was the best qualified, in its capricious
handing of the agency EEO investigation and in its conduct in the lawsuit, has basically destroyed
the morale and career of an agent who was totally dedicated to a system he believed in and was

3



359

proud to serve. In seeking to overwhelm this one individual who has dared to challenge merit
system promotions, the Service and management daily risk losing credibility and loyalty among
its rank and file agents. Like Special Agent Troncoso, the vast majority of dedicated special
agents simply want a system which fairly rewards hard work and extra effort.

Most who know him understand that Angelo Troncoso has asked for no special
preference because of his Hispanic heritage - only that he not be treated less than equal because
he happens to be Hispanic. But when a merit system is manipulated to give others preferential
treatment based on an individual’s race, gender or ethnic origin, then a “merit” system is not
only suspect, but meaningless. When employees cannot rely upon a system which preaches but
does not practice merit, an employee’s urge to fight becomes stronger and potential for
acrimonious and costly litigation increases.

4. Has Special Agent Troncoso suffered any reprisal or retaliatory actions?

For the first time in the last decade of having received excellent evaluations,
Special Agent Troncoso now has received a lower evaluation. More importantly, the lack of a
workable, unbiased agency review system effectively punishes him. It leaves this dedicated
employee with only one option, the courts and a jury of his peers. Although he has the support of
his peers that know him, more than a few coworkers shun him and accuse him of disloyalty.
The emotional and financial toll on him and his family is debilitating. The discovery tactics by
the agency and its refusal to disclose information in the course of the litigation is disheartening,
at best.

Special Agent Troncoso had serious concerns about appearing before this Committee to
testify. Based on his past history, he fears that future reprisal is certain: it is only a matter of time
after the conclusion of this litigation when managment is no longer in the limelight and their
retaliatory action will not damage the defense of the lawsuit. Sadly, he no longer has any
expectation of career advancement and only hopes to be able to perform his duties as 2
special agent without interference for the long remainder of his employment with the IRS.

5. Is Special Agent Troncoso's experience an isolated incident or does it reflect more
extensive agency practices?

My experience suggests that Angelo Troncoso’s case is not an isolated incident. A
promotional system of merit (with all of its philosophical underpinnings) which exists in form
only, but not in practice and perception, will ensure dissension, recrimination and ultimately
increasing litigation. The current internal system of self-policing EEO complaints permits
pervasive management influence and self-protection and creates the perception that no one
raising an issue will be heard or treated fairly.

In the last month alone, I have consulted with five IRS employees, all of whom question
the fairness of the EEO investigative procedures. I see an intense distrust of both the
merit system and the EEO internal process. There is a growing suspicion that one’s race, gender
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or ethnic background is more important than consistent hard work and accomplishments
ostensibly awarded under a merit system of promotion. SomeIRS agents question whether or not
they are being pressured to retire so that management can simply fill his or her position with an
employee of a different race, ethnic origin or gender.

I also have handled discrimination matters and consulted with several Department of
Justice employees. These agency employees likewise question the trustworthiness of an EEQ
investigative procedure where the management group making the decision on their complaint
may include the very manager about whom they are complaining. The fear of reprisal is ever
present and chills even the bravest employee. I am hearing more complaints than ever from
employees who have never in their lives made a complaint: once they voice an objection,
management makes their lives in the workplace intolerable. As one former member of IRS
management has been heard to say, “Management has a long memory.”

6. Do I have any recommendations to prevent the development of such causes of action and
to achieve fair redress more efficiently than under current procedures?

Yes. In my opinion, the greatest force effecting diversity in the workforce is not
affirmative action. It is Title VII, the ADA and like statutes. These statutes require that all
persons be treated equally. The consequences for failure to do so in the private sector have been
enormous. Boards of Directors and management listen very carefully when it affects their profit
margins and Title VII has done so. As a result more corporations are working to change their
corporate cultures to ensure a diverse workforce free of discrimination. When factually
supported allegations of discrimination are raised, corporations are beginning to recognize the
benefits of ferretting out offending employees through meaningful in-house investigation. In
some cases, corporations are sincerely dedicated to prevent discrimination in the workforce
before it is reported. Human Resource managers are becoming more than merely staff positions;
Human Resource recommendations are taken more seriously than before and incorporated into
long range corporate planning. In short, more corporations are beginning to recognize that their
most valuable cost-effective asset is a loyal, diverse workforce.

Can we say the same for the federal environment? Are claims of discrimination taken
seriously, or are they viewed as something to be suppressed and written off without serious
consideration? Do we have a growing situation where certain minorities are given greater
preference in promotions over other minorities? Will we see increasing instances where
Caucasian employees believe that less qualified minorities are being promoted by virtue of their
race ethnicity or gender? In a system identifying itself as one of merit, one should be promoted
because of merit. If a qualified minority is not promoted, then he or she may well be faced with a
situation similar to that of Special Agent Troncoso.

Unlike the private sector, the federal government does not have the same visible profit
motive and accountability to ensure diversity and fair treatment in its workforce. By statute,
damages allowable against the government are much less than those recoverable against private
employers. Unlike private corporations and businesses that have to consider the out-of-pocket
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costs of litigation as a factor in considering voluntary resolution by way of settlement, there exists
little or no such economic checks when government is a defendant.

In government, the actual costs of litigation are often hidden, but nevertheless exist in the
utilization of government employees as part of the defense team and in the diversion of the
agency’s employees’ time in preparing for testimony, document production, court hearings, and
trial. In addition, the loss suffered as a result of increasing employee discrimination complaints
and lawsuits in a very real sense affects the public economy. Employee anger, resentment, loss of
morale are all critical factors adversely affecting the productivity of the govemment's workforce.
Recent Survey Feedback Action (“SFA”) survey results in the North District of Florida show a
significant distrust of IRS management by the workforce. In this survey, employees express their
perception that management is treated differently than the general workforce with respect to
disciplinary actions and ethical expectations.

The following concepts are respectfully offered as ways to achieve fair redress under the
present system.

. Create a separate independent forum for analyzing discrimination at the agency
administrative level.

The private sector must file reports with the EEOC, and respond to
inquiries and investigation from the EEOC, which has its own independence and a
mission different from that of the private employer. Compare that process to a
federal agency’s internal EEO office. An external, probably centralized forum, to
the Federal agency can be built into the investigative system dealing with agency
employee discrimination complaints. By implementing such a forum, the federal
government better utilizes its resources in a less costly manner.

L] Utilize an independent mediation process at the agency administrative level.

EEOC has implemented the use of mediation at the administrative level
and the results look promising. So long as the mediation process requires some
independent agency analysis and participation, the system may reduce the filing of
lawsuits.
L] Consider dissincentives and directives to discourage agency management
personnel who engage in discriminating practices, hinder investigations, or retaliate
overtly or covertly against complaining parties.

[ Thank you for your invitation and the opportunity to answer your iriquiries.
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Mr. Mica. Thank you for your testimony. We'll now hear from
Angelo Troncoso. Welcome. You're an IRS employee and your coun-
sel has also provided us with some information about your back-
ground and your case. You're recognized, sir.

Mr. TroNCOSO. Thank you, Mr. Chairman and members of the
subcommittee. The subcommittee has requested that I testify re-
garding the conditions under which I was denied promotion by the
Internal Revenue Service under three separate conditions, as well
as the informal and administrative process that I worked through
before filing suit in Federal district court. As my attorney stated,
I do feel a degree of discomfort and conflict in being here today, not
only because of a fear of reprisal, but also from a conflict that
stems from a sense of betrayal to the agency that employs me. I
have been able to overcome that conflict that I experienced, both
in testifying here and in filing this lawsuit, by acknowledging the
fact that it is because of my loyalty to the service and because of
my loyalty to this Government that I've undertaken both of these
actions.

I am a Cuban-born immigrant, everything I am, everything that
I own, the blessings that my family and I enjoy, and even the free-
doms that we enjoy in this country, are because of this Govern-
ment. My loyalty lies here. Not as a Cuban-American seeking pref-
erential treatment, but as an American demanding equal treat-
ment under the law.

Should I prevail in the litigation against the Department of the
Treasury, I will only achieve partial vindication. I think that jus-
tice demands that accountability be established for the individuals
responsible for denying the promotions and justice will not totally
be served until the circumstances and factors which prompted me
to file this lawsuit and which also prompted me to be before you
today are eliminated from Government practice, and specifically
from the practice of the IRS.

There’s been a series of questions regarding affirmative action
and whether affirmative action should be in place or not be in
place. I'm not even going to attempt to tackle that particular issue.
What I do know and the scope of my knowledge is that affirmative
action, as it is implemented by the Internal Revenue Service, is in-
herently unfair. It’s unfair in the sense that it discriminates, and
I'll get into it in the form of questions if the subcommittee would
like. They had an opportunity to promote the most qualified indi-
vidual, on two separate occasions where I ranked No. 1 on a roster.
They had an affirmative action plan which they could have en-
forced without violating the merit selection process. They opted not
to promote me on both of those occasions. I believe that decision
to not promote me was racially motivated.

I have been a special agent for approximately 11 years. I started
my employment with the Internal Revenue Service directly out of
college. I have a bachelor’s degree from the University of South
Florida. I had every intention of making the IRS, and still have
every intention of making the IRS a career, though I really don’t
feel at this point that I have much of a chance of advancing beyond
my current status, because the IRS I believe will, at some point
eventually, retaliate against me. The retaliation will be eventual,
but it will be certain. Frankly, I think that retaliation at this point
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would be counterproductive to their defense in my litigation and I
don’t think it’s going to happen until well beyond the litigation.

Prior to being a special agent, I was a student trainee with the
Internal Revenue Service. I achieved excellent marks in all my
training with the Internal Revenue Service and have always re-
ceived outstanding evaluations since my starting with the IRS. I
can see no reason other than racially motivated reasons as to why
I was not promoted on three separate occasions. Two of the occa-
sions being to a special agent grade-13 position, and the one posi-
tion being to a grade-13 group manager position, which is a super-
visory position.

I don’t have anything further, Mr. Chairman.

Mr. Mica. Thank you. We will return for questions, but finish
the remainder of the panel first. I'd like to recognize Mr. Edward
Drury. He is an FAA employee. Welcome and you're recognized, sir.

Mr. DruRY. Thank you, Mr. Chairman. Good morning, my name
is Edward F. Drury and I reside in Orange Park, FL. I have been
employed as an air traffic controller by the Federal Aviation Ad-
ministration for 29 years and I am currently assigned to the Jack-
sonville Air Route Traffic Control Center in Hilliard, FL. Prior to
being employed by FAA, I served 4 years in the U.S. Marine Corps
as an air traffic controller, serving at Quantico, VA, and Hue, Re-
public of South Vietnam.

In December 1993, I had a 26-year exemplary career destroyed
by senior FAA, southern region managers, in order to facilitate and
Jjustify my removal and replacement by a black male. These dis-
criminatory actions were the result of the National Black Coalition
of Federal Aviation Employees putting extreme pressure on senior
FAA officials to select a black male for the position of air traffic
manager at Jacksonville Center. As a result of this pressure, I was
demoted and humiliated, and a black male was selected as air traf-
fic manager.

I subsequently filed an EEO complaint with FAA’s southern re-
gion civil rights division. My complaint was reviewed and accepted
by FAA and due to the merits of the case, was forwarded to the
Department of Transportation, civil rights division for investiga-
tion. The Department’s civil rights staff never considered the mer-
its of the case, but rather, chose to dismiss the case on a timeliness
technicality. My attorneys, Datz, dJacobson, Lembcke and
Garfinckel, filed suit in my behalf, shortly thereafter, in Federal
district court in Jacksonville, FL.

During the intervening 2 years which it took me to get my case
to trial, my attorneys were forced to respond to two different mo-
tions for summary judgment by the U.S. Attorney on the issue of
timeliness. My attorneys, throughout litigation, had a very difficult
time getting documents through normal discovery and, at one
point, the Government was sanctioned by the court for failing to
turn over documents. During this entire process no one in the De-
partments of Justice or Transportation seemed at all concerned
. with the merits of my claim, but rather, continued to try to defeat
me on a technicality.

On June 17 and June 23, 1997, the parties participated in third
party mediation. The Government made no serious attempt during
this phase of litigation to settle my case, and seemed content to go
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to trial. At one point, the mediator told my attorney that the Gov-
ernment attorneys’ attitude was that the U.S. Government is sued
all the time and that they were not concerned about going to trial.

On July 18, 1997, after a 5-day jury trial, the court ruled that
I had been discriminated against by the Federal Aviation Adminis-
tration and awarded me $500,000 in compensatory damages. The
award was later reduced to the $300,000 statutory limit for Federal
employment discrimination cases, and the court is still deliberating
on the issue of equitable relief.

Additionally, I filed a second EEO complaint in September 1995,
as a result of systemic discrimination by the FAA in their diversity
hiring and promotion practices. I also felt at that time I was being
retaliated against for filing my original complaint. This complaint,
the second one, is still in the administrative process, and to date,
it has been more than 725 days since I initially was interviewed
by an EEO counselor. This process, by statute, is intended to be
completed in 315 days. I personally have met every timeframe for
the submission of documents and affidavits, yet the Department of
Transportation civil rights division has failed to meet any time re-
quirements in the processing of this complaint.

I have always believed and supported equal employment opportu-
nities for all people. As a management official for the last 20 years,
I have been a leader in enforcing EEO regulations and have con-
sistently supported the FAA’s affirmative action efforts. But I am
here before you today to tell you that my experiences attempting
to solve my own complaint within the administrative process was
extremely frustrating. At one point, I was even told by a DOT civil
rights specialist that if I was unhappy with the speed at which my
complaint was proceeding, that I should file suit in Federal court.

Thank you for allowing me to appear before this committee.

[The prepared statement of Mr. Drury follows:]
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Opening Statement by Edward F. Drury before House
of Representatives, Committee on Government Reform
and Oversight, September 25, 1997.

My name is Edward F. Drury and I reside in Orange
Park, Florida. I have been employed as an Air
Traffic Controller by the Federal Aviation
Administration for 29 years and I am currently
assigned to the Jacksonville Air Route Traffic
Control Center in Hillijiard, Florida. Prior to being
employed by FAA, I served 4 years in the United
States Marine Corps as an Air Traffic Controller,
serving at Quantico, Virginia, and Hue’, Republic
of South Vietnam.

In December 1993, I had a 26 year exemplary career
destroyed by senior FAA, Southern Region Managers
in order to facilitate and justify my removal and
replacement by a black male. These discriminatory
actions were the result of the National Black
Coalition of Federal Aviation Employees (NBCFAE)
putting extreme pressure on senior FAA officials to
select a black male for the position of Air Traffic
Manager at Jacksonville Center. As a result of this
pressure, I was demoted and humiliated, and a black
male was selected as Air Traffic Manager.

I subsequently filed a EEO complaint with FAA’'s
Southern Region Civil Rights Division. My complaint
was reviewed and accepted by FAA and due to the
merits of the case, was forwarded to the Department
of Transportation, Civil Rights Division for
investigation. The Department’s Civil Rights staff
never considered the merits of the case, but
rather, chose to dismiss the case on a “timeliness”
technicality.
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My attorney’s Datz, Jacobson, Lembcke & Garfinckel,
filed suit in my behalf, shortly thereafter, in
Federal District Court in Jacksonville, Florida.

During the intervening two years which it took me
to get my case to trial, my attorney’s were forced
to respond to two different motions for summary
judgment by the U.S. Attorney on the issue of
“timeliness”. My attorneys, throughout litigation,
had a very difficult time getting documents through
normal discovery and at one point the Government
was sanctioned by the court for failing to turn
over documents. During this entire process no one
in the Departments of Justice or Transportation
seemed at all concerned with the merits of my
claim, but rather, continued to try and defeat me
on a technicality.

On June 17 and June 23, 1997, the parties
participated in third party mediation. The
Government made no serious attempt during this
phase of litigation to settle my case, and seemed
content to go to trial. At one point the Mediator
told my attorney that the Government attorneys’
attitude was that the United States Government is
sued all the time and that they were not concerned
about going to trial.

On July 18, 1997, after a five day jury trial, the
court ruled that I had been discriminated against
by the Federal Aviation Administration and awarded
me $500,000.00 in compensatory damages. The award
was later reduced to the $300,000.00 statutory
limit for federal employment discrimination cases,
and the court is still deliberating on the issue of
“equitable relief”.
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Additionally, I filed a second EEO Ccmplaint in
September 1995, as a result of systemic
discrimination by the FAA in their diversity hiring
and promotion practices. I also felt that I was
being retaliated against for filing my original
complaint.

This complaint is still in the administrative
process and to date it has been more than 725 days
since I initially was interviewed by an EEO
Counselor. This process by statute is intended to
be completed in 315 days. I personally have met
every time frame for the submission of documents
and affidavits, yet the DOT Civil Rights Division
has failed to meet any time requirements in the
processing of this complaint.

I have always believed and supported equal
employment opportunities for all people. As a
management official for the last 20 years I have
been a leader in enforcing EEO regulations and have
consistently supported the FAA’s Affirmative Action
efforts. But I am here before you today to tell you
that my experiences attempting to solve my own
complaint within the administrative process, was
extremely frustrating. At one point I was even told
by a DOT Civil Rights Specialist, that if I was
unhappy with the speed at which my complaint was
proceeding, that I should file suit in Federal
Court.

Thank you for allowing me to appear before this
committee.
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Mr. Mica. Thank you for your testimony. I'll now recognize Ron-
ald Stewart, Deputy Chief for Programs and Legislation in the U.S.
Forest Service. You're recognized, sir.

Mr. STEWART. Thank you, Mr. Chairman, and I'm pleased to be
here this morning to talk about the Forest Service’s efforts to ad-
dress employment discrimination in the Forest Service. I'm accom-
panied by Dr. Luther Burse, who's sitting behind me. He is the di-
rector of civil rights in the Forest Service, and if appropriate, dur-
ing the questioning, I would request that he be able to join me at
the table so we could be more efficient in trying to answer any
questions that you might have. Also, you have my full statement.
I wish to have that submitted for the record and give you——

Mr. Mica. Without objection, that’ll be made a part of the record.

Mr. STEWART. Thank you and I'll summarize what’s in that state-
ment. As mentioned early this morning, you are aware of the prob-
lems the Department of Agriculture has had regarding discrimina-
tion against its customers and its work force. Civil rights imme-
diately became one of the high priorities for Secretary Glickman as
he began his tenure with the Department of Agriculture. When he
heard about employees and customers complaining about inequities
that existed within the department and the delivery of its pro-
grams, Secretary Glickman is serious about resolving those prob-
lems and to ensure that equal employment and equal access are in-
stitutionalized within the Department of Agriculture and he’s hold-
ing all agency heads accountable for carrying out the civil rights
action teams recommendations that are currently being worked on.
In fact, more than one-half have already been implemented.

1 was regional forester in California and saw firsthand the affects
of discrimination on an agency. While carrying out the consent de-
cree mentioned earlier, pursuant to Federal court order, I saw not
only how discrimination destroyed the individual, but how it totally
refocused an entire agency away from the very reason it was estab-
lished. There are no winners in discrimination. Both the agency
and the individual suffer in many ways as a result of it.

Over this past year, the Chief of the Forest Service, Mike
Dombeck, has taken very significant steps to erase discrimination
in the Forest Service. The key point is that he is personally com-
mitted to eliminating discrimination against employees and has
strongly emphasized that managers will be held accountable for
carrying out his policies. During late July and early August, the
Chief personally visited all of the Forest Service units key manage-
ment staff, line officers, and employee representatives to have them
better understand the importance of civil rights in meeting the
agencies mission and purpose, to build commitment to improving
the program and emphasize forthcoming changes in upholding em-
ployees and management’s responsibilities in assuring accountabil-
ity. He also directed that strategies be developed to identify any
patterns of discrimination and to take steps to reduce future prob-
lems. Civil rights was given priority attention by establishing a
full-time leader on each unit to assess the unit’s civil rights pro-
gram and to focus on improving the work environment and resolv-
ing equal employment opportunity complaints quickly and appro-
priately.
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We believe that the efforts of the Secretary and the Chief are be-
ginning to show results. In the Forest Service there are 37 percent
fewer open EEQO cases than there were a year ago and there was
a 32 percent reduction in the number of new complaints that have
been filed since last year. It is our hope that through these efforts
the agency will make civil rights an integral part of our everyday
work life and that we will improve work environments and commu-
nication which seems to be one of the major problems; that we’ll
consistently treat people fairly and equitably, with dignity and with
respect; that we’ll understand the civil rights roles and responsibil-
ities that we all have under law and that we use our energies more
positively to carry out the mission of the agency.

You specifically asked in your letter to us that we address the
hiring process for upward mobility which was mentioned earlier by
Congressman Herger in which some vacancy announcements speci-
fied “Only unqualified applicants will be considered.” It is unfortu-
nate that the announcements were advertised to say only unquali-
fied applicants would be considered, when in fact, the candidates
do have to qualify for the job, but at a lower grade level. Some local
Forest Service vacancy announcements did use those terms, but
again, it is all part of an upward mobility program and very few
vacancies are actually announced that way.

Upward mobility is a practice that has been used for many years
in the Federal Government. Its purpose is to fill a portion of an
agency’s positions with applicants who have the ability to succeed,
but lack the formal training or experience usually required. Appli-
cants are selected at a lower grade, then promoted to the full per-
formance level after they become qualified. Often, positions are ad-
vertised concurrently to upward mobility candidates and to fully
qualified candidates so the selecting official has a broad slate of ap-
plicants from which to choose the most suitable candidate.

You also asked that we address how the agency’s human re-
sources management practices have been modified to comply with
guidelines that were issued by the Department of Justice following
the Adarand decision. We believe the Forest Service is in compli-
ance with the Adarand decision, in that our affirmative employ-
ment plan focuses on Forest Service jobs in which minorities,
women, disabled veterans and individuals with disabilities are
underrepresented in comparison to the relevant civilian work force.
Our affirmative action plan does not use quotas; it gives no pref-
erence for unqualified individuals; it ensures that a protected sta-
tus will not be the only factor in hiring decisions; and that the pro-
gram will be discontinued after its purposes have been achieved.

Finally, the USDA and the Forest Service will, by any means
legal and necessary, strive to ensure that all employees and the
public we serve are treated fairly and that discrimination does not
exist in the Department and in the Forest Service. We're commit-
ted to ensuring that discrimination is eventually erased from our
workplace. This job will not be easy and it won’t be accomplished
overnight, but we stand ready to take what action is necessary and
appropriate to reach our goal of a discrimination free agency.
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Our pledge, as emphasized by the Chief of the Forest Service, is
to embrace the principles of equality, fairness, and justice, while
fulfilling our natural resource mission.

This ends my statement and we'd be glad to respond to your
questions.

[The prepared statement of Mr. Stewart follows:]
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Ronald Stewart, Depury Chief
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Farest Service
United States Department of Agriculture

Before the

Subcommittee on Civil Service
Committee on Government Reform and Oversight
U. S. House of Representarives

Concerning
imin;  Federgl

- September 25, 1997
"MR. CHAIRMAN AND MEMBERS OF [HE SUBCOMMITTEE:

Thank you far the opportuniry to discuss the Forest Service’s efforts to address employment
discrimination in the Federal workplace. Tam accompanied today by Luther Burse. Director of Civil
Rights in the Forest Service. 1 will begin by saying that the subject of discrimination is not ane that
is casy w discuss -- not easy because people arc hurt as a result of it, not easy because it never
sezms 10 get the attention that it deserves, and not easy becsuse it has beea around for a long time
and no one has tound the answer to it yet.

As the Regional Forester in California, ] saw first-hand the effects of discrimination on an Agency.
While carrying out tha annsent decree pursuant ta Federal court order, | saw not only how
discriminanion destroyed the individual, but how it totally refocused the entire Agency away from
the very reason it was cstablished.

‘I'he consent decree was a series of count orders resulting from a lawsuit filed in 1972 by a Forcst
Service employee who claimed gender discrimination. This lawsuit became a class action suit in
1979 and directed the Forest Service to ensure that women occupied 43% of positions in every series
and grade of the Region's workforce by 1986. The Forest Service and the plaintiffs finally
negotiated a settlement agrecment, and the consent decree ended in May 1992,

There are no winners in discrimination. When all is said and done and the books are closed, the
victm and Agency huve suffeced in many, many ways.

Civil rights immediately became one of Secretary Glickman's priorities eurly in Lis teoure when
empioyees and customers complained about the inequities that existed in the Department of
Agriculture. As a result, the Secretary stressed his commitment to erasing discrimination in USDA
through the issuance of his eivil rights policy statement to all employees. Secretary Glickman acted
on his commitment to civil rights by establishing a Civil Rights Action Team (CRAT) in
Dexember, 1996, to help find solutions to the Department's civil rights prohlems. The CRAT beld
listening sessions all across the country to hear from employees and customers. From those
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sessions, some of which the Secretary personally participated in, surfaced a total of 92 specific
recommendations ta improve civil rights. Thirtv-tiree implementation teams. involving more than
300 people, have been working to impiement the recommendations since February. To date, much
progress has been mode by implementing more than one-half of the recommendations.  As the
Secretary said before the House Commitiee an Agriculture on July 17. 1997, "USDA stands ready 10
resolve —- quickly and faicly -- legitimatc civil rights complaints.® There is still a lot of work to do
and the Secretary is commirtted to doing whatever is necessary to make all of USDA — and the
Forest Service -- a model in having a discrimination-free workplace.

Mr. Chairman, I wish that I could say to you today that out of the 30,000 Forest Service employees,
you will not find one person injured by diecrimination. That is a vision that | am sure the entire
Federal Govemment would someday like to achieve, but, in reality, probably never will. As you
know, it is a chullenge to protect a few people, Ict alone a group the size of cur Agency. Butthat
does not mean that we should not try to reach that goal. In fact, over the last year, the Chief of the
Forest Service, Mike Dombeck, has taken very Significant swps w erase discriminarion in the
Forest Service which [ will highlight in 2 moment. The key point is thet the Chief is personally
committed to eliminating discrimination against employecs and has strongly emphasized that
manggers will be held accountahle for carrying out these policies.

The Cliicf has taken significant mcosures to bring this marter 10 the forefront of the Agency, as stared
in his Civil Rj ic ent issued on May 13, 1997:

As Chief, I want the Forest Service to be recognized as the premier
conservation and research organization in the world. To make this a reality,
it will take employees who have the experience of knowing they are valued and
respected for their unique contributions. Therefore, this will be an agency
that shows bighest regands for our human resources.

My commitment is to building a multieultural organizadon. I hereby affirm

that F.qual Employment Opporiunity (EEO) law and Affirmative Employment Planning
will be enforced within our work force and featured in our services to our
customers, Forest Scrvice leadership will work with me tn make this happen, as
we continue the implementation of the recommendations {n the "Toward a
Multiculturat Organization Report.” I will be ut the forefroat in creatiog and
maintaining a work environment where every employee ls free from discrimination
or harassment based on race, color, religion, scx, age, national origin,

political beliefs, disahility, sexual orientation, and marital or familial

status. We will take action to resolve pending civil rights fssues so that we

can focus vu moving forward.

While Forest Service leadership is primarily respousible for ensuring that
employees are respected, accepted, and appreciated, all cmployees have a moral
and legal responsibility to trest their collesgues with respectand in a
professional manuer. Therefore, each of s must demonstrate 2 commitment to
equal opportunity for all individuals. In this agency we will not tolerate
discrimisadon, harassment, reprisal or baseless allegations.
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I expect the strong support of every Forest Scrvice employee in embracing the
principles of equality, fairness, and justice in fulfilling nur visinn for
leading this Agency into the 2)st century.

Since the Chief made that statement, he has taken aggressive action 10 make this policy a realiry.
During late July and early August, the Chief visited with all of the Forest Service units® key
management staff and line officers to have them better understand the importance of civil rights in
meeting the Agency’s mission and purpose: buiid commitment 10 improving the program; and to
emphasize the forthcoming changes in upholding their responsibilities and assuring accountability.

Additionally, the Chicf dirccted that strategies bc doveloped to identify any patterns of
discrimination and to take steps to prevent future problems. Civil rights was given priority aneation
by establishing a full-time leader on each unit to complete an assessment of Its civil rights prugrum,
focusing on improving the work environment, resolving equal employment opportunity (EEO)
complaints appropriately, and ensuring a viable program under various titles of the Civil Rights Act
of 1964, American with Disabilities Act, and the Education Act, which collectively assures that
individuals are protected from discrimination in programs that receive Federal financial assistance or
thai are federally conducted. '

Keyto the Agency's commitment 10 reducing discriminstivn in the workplace was the ability 10
speed up the resolution of pending formal EEO complairts by esmblishing a mediation process. To
date. this process has proven to be successful. The Forest Service has 37% fewer open EEO cases
than it had a year agn, and a 32% reduction in the number of complaints filed since last year. All of
these actions complement other actions taken as a result of the Secretary's Civil Rights Action Team
report recommendations.

It is our hope that through these efforty, e Agency will make civil rights an integro! part of our
everyday worklife, and we will:

* {mprove work environments and commumecations with employees;

* Consistently treat people fairly and equitably, with dignity and respect;

* Understand our civil rights role and responsibilities; and

i Use all our cnergies more positively...throughout the organization ta accomplish the mission
of the Farest Service -- "Caring for the Land aad Serving People.”

Mr. Chairman, you specifically asked that we address the hiring process for upward mobility in
which some¢ vacancy announcements specified "only unqualified applicants will be considered.” Itis
unfortimate that the announcements were advertised to say “only unqualified applicants would be
considered,” becanse the candidates do have to qualify for the job, but at a8 lower grade level. Some
local Forcst Service vacancy announcements did use thnse terms, but, as far as we know, that has not
happened since around 1989.

The practice of designating some positions for upward mobility candidates has been used by
numerous Federal agencies for many years. The upward mobility program is consisteut with
sections 2301 and 4103 (bY(2) of Title 5 of the U.S. Code and is implemented by Office of Personmel
Management direction in 5 CFR 410.307. The purpose is to fill a portion ot an organization’s
positions with applicanrx who have the ability to succeed, but lack the formal training or experience
usually required. Applicaats are selected at a lower grade, then promoted to the full performance
level after they become qualified. Often, positions are advertised conenrrently ta upward mobility
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candidates and to fully qualified candidates so tke selecting official has a bruad slatc uf applicanis
from which to choose the most suitable candidate.

You also asked that we address how the Agency's human resources management practices have
been modified to comply with guidelines issued by the Department of Justice (DOJ) following the
Adargnd decision. The Forest Scrvicc's affirmative action plan focuses on jobs o which
minorities, women, disabled veterans, and individuals with disabilities are underrepresented in
comparison 10 the “relevant” civilian labor force: our affirmative action plan does not usc quotas;
gives no preferences for unqualified individuals; ensures that a protected status will not be the only
factor in hiring decisions; and lastly, that the affirmative employment pian will be discontinued after
its equal apportunity pumases have been achieved.

Our goal is to treat cach cmployee with recpect and provide everyone the equal employment
oppornumity. As the President stated in his July 19, 1995 Memorandum, this "Administration will
continue to support affirmative action measures thal promote opportunitics in cmployment,
education, and govemnment contracting for all Americans subject to discrimination or its continuing
effects. In every instance, we will seek reasonable ways to achieve the objectives of inclusion and
antidiscrimination without specific reliance on group membership. But where our legitimate
objectives cannot be achieved through such means, the Federal Government will continue to suppont
‘awful consideration of race, ethnicity, and gender under programs that are flexible, realistic, subject
to reevaluation, and fair. .. ."

In closing, USDA and the Forest Service will, by any means legal and necessary, strive to ensure
that all employees are treated fairly and that discrimination does not exist in the Department snd in
the Forest Service. The Secretary is serious about institutionalizing civil rights all across the ranks.
He wants to build an institution that consistently does what is right — and that requires building more
accountability in the system.

The Forest Seivice is working to cnsure that our civil rights objectives are incorporated into onr
performance management system, s0 managers know what is expected of them. We have a lot of
good, hard-working, and dedicated employees in the Furest Scivice, But we still have problems that
need to be corrected. We are committed to ensuring that discrimination is eventually erased from
our workplace. The job will not be casy and will not be accomplished overnight. But we stand
ready 10 take whatever action is necessary and appropriate to reach our goal of a discrimination-free
Agency.

This ends my statement. Luther and [ will be glad to respond to your questions.
Thank you.



376

ROMALD B. SYBWART
RDUCATION
B.S. in Forest Management, Oraegcon State University. June 196¢.
Ph.D. in Poreet Ecology and Silviculture, Oregon State University. June
1870.
PROFRISIONAL EXPERIERNCE

Fozrester, Washington State Department of Natural Resources, Olympia,
Washington. June 1964 to Octcbex 1966¢.

Regearch Forester and Project Leader, USDA Forest Service, Pacific Northweet
Forest and Range Bxperiment Staticon, Raossburg and Corvallis, Oregon.
Hovezber 1969 to Beptember 1977.

Weatarn Conifer Repearch 8ilviculturige, USDA Forast Seyvice, Timbar
Management R ech, Washi ., D.C. September 1977 to December 1983.

Aaminzant Station Diractor for Continuing Research in Mortharn California,
USDA Forest Service, Pacific Southweer Forest and Range Experiment Station,
Rarkeiny, California. December 1983 to April 198a.

Station NDirectnr, TRIA Forast Service, Pacific Southwest Forsst and Ranqe
Bxperiment Station, Berkeley, California. April 1988 to December 1990.

Regional Forester, USDA Forest Service, Pacific Southwest Region (Region 5),
San Prancisco, Califomia. December 1990 ta Aungumr 1894 .

Aosocciate Deaputy Chisf for Research, USDA Forest Service, Warhingrem, DC.
August 1994 to July 1996.

Asgociate Deputy Chief for Programs and Legislation, USDA Foreat Bervice,
Washiagton, D.C. July 1996 to proocent.

FROFESIIONAL RECOGNITION
Fullow of the Sociaty of American Poresters
Xi Sigua Pi, Waticmal Porostry llcacrary

i Kappe Pul, Natlcoal Scholastic Hoacrary.



377

Mr. Mica. Thanks to all of our panelists for their testimony. The
ranking member has arrived and he hasn’t had an opportunity to
make an opening statement. I would like to defer to him at this
time if he has an opening statement. The bells have just gone off
for a vote, so Mr. Cummings, I'd like to recognize you if you have
some comments that you’d like to have into the record, then maybe
what we could do is vote, return, and I hope the panel understands
that we conduct legislative business on the floor concurrently with
these hearings.

You have arrived, youre welcome this morning, our ranking
member, Mr. Cummings, and you're recognized.

Mr. CUMMINGS. I want to thank you, Mr. Chairman, and apolo-
gize for the lateness, but unfortunately, I had an emergency in my
district. I just want to take a few moments to address a few issues.

I'm sure you all have heard that we had a hearing just a week
or so ago with regard to people who had been discriminated
against. They were mainly African-Americans and women. They
came in and they talked about the things that they go through. In
the VA Hospital in Baltimore, for example, we had instances where
people had been held at GS-5’s, who were well qualified for up-
ward mobility, but were held in those positions for 12 and 13 years.
They watched, as they testified, they watched people come in less
qualified, train them, and then they became their bosses. So, cer-
tainly I understand the whole concept of this effort to do away with
‘affirmative action, I'm sorry I missed Mr. Canady, my colleague,
but the fact still remains as we saw in the Maryland legislature
when I was there just a few years ago, we had someone to stand
up and talk about all of the problems that were going on with re-
gard to African-Americans and women getting all the contracts, but
what they didn’t say was that 90 percent of all the contracts were
going to white males. They didn’t say that. This is America. This
is the greatest country in the world. The fact still remains that
there are a lot of people who are being left out of the system here
in 1997.

There's another part of that is very significant. When we talk
about the Federal Government, when we talk about contracts we
talk about employment. One of the things we have to keep in mind
as is highlighted by the very hearings that are going on, have been
going on with regard to IRS, in the Senate. African-American peo-
ple and women and minorities pay taxes. They pay into this sys-
tem. This very room exists because of the fact that people pay into
the system. When we look at something like proposition 209, for ex-
ample, we have a situation where people have paid, even when
there parents and their foreparents children could not get into
these schools they were paying. Nobody gives them a tax exemption
because their children can’t get into these schools. Nobody gives
them a tax break, they still have to pay and when their children,
who have lived by the rules, not gotten involved in drugs, done a
good job in school, when they get to the door to knock on that door
of opportunity to get in, they’re told we can’t get in. There are two
sides to this story.

Then you look at a situation as we have in Texas. Very interest-
ing there, where according to all estimates, in a few years the ma-
jority of the people in Texas will be Hispanics. Yet and still, and
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even before that when you combine African-American and His-
panics, and please don't add women, then you will have that hap-
pening probably in the next 10 years or less. Yet and still, there
will be no trained doctors of African-American descent or Hispanic;
women will have their problems with the same thing. They will
have paid the taxes for those institutions of higher learning to
exist, but they won't be able to get in the door. Now, you tell me
what that’s all about.

I am very, very concerned as I am now studying very carefully
the reconstruction period, post-reconstruction it appears that Afri-
can-Americans and Hispanics are being attacked from every angle.
You name it, they're being attacked. One, redistricting. You have
districts in this country, if you look at them, are far worsely drawn
than any of the minority districts, but yet and still, nobody talks
about that. You have situations where, you have, as I just talked
about, proposition 209, people being deprived of opportunity al-
though they're paying into a system big time, big time. At the same
time, you have folks who are striving to lift their children up, to
make them the best that they can be, and yet they are told over
and over again, we’re going to shut the door here, shut the door
there, and now in an effort to do away with affirmative action, so
people who are a part of this system, who have lived by the law,
cannot be lifted up.

As I've said many, many times and 1 will address this because
it is multifaceted, it is multifaceted. It’s an attack and it’s a vicious
attack.

So, Mr. Chairman, I thank you for this opportunity and I think
that we have to look at this total picture because the fact is that
it is all connected, it is all connected.

Thank you very much.

[The prepared statement of Hon. Elijah E. Cummings follows:]
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STATEMENT OF THE HONORABLE ELIJAH CUMMINGS
BEFORE THE SUBCOMMITTEE ON CIVIL SERVICE
SECOND HEARING ON
EMPLOYMENT DISCRIMINATION IN THE FEDERAL WORKPLACE

September 25, 1997

Workplace discrimination -- no matter what form it takes, no
matter who is the victim -- is of major concern to me, and, |
believe, to all Americans. When it occurs in the Federal sector, it
is even more troubling. The Federal government should lead all
employers by providing equal employment opportunity for those
who either seek or hold employment in the service of our great

nation.

Two weeks ago, this subcommittee held a hearing where we
heard shocking testimony of discriminatory conduct affecting
minority and women employees working at a number of Federal
agencies. We learned that even though the number of Federal
workers has dropped 340,000 since 1991, the number of
discrimination complaints has grown by a third from 9,924 in 1991

to 13,156 in 1996. We also acknowledged the issuance of several
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recent reports by the Office of Personnel Management (OPM),
Merit Systems Protection Board, and Equal Employment
Opportunity Commission (EEOC) which document the fact that
while representation of minorities and women in our workforce has
significantly increased, they are still concentrated in lower paying
occupations, or in the lower grades of managerial positions.
Blacks and Native Americans are discharged at disproportionately
higher rates than whites. And, a brand new report issued this
month by the MSPB indicates that Hispanics are still employed at
a rate below their presence in the labor force. The only conclusion
that could be drawn from this evidence is that discrimination in the

Federal workplace remains a major systemic problem.

The testimony at the previous hearing also established that
the current administrative process for resolving discrimination
complaints is complex, burdensome, and biased.

Congressman Matthew Martinez put forth a legislative proposal to
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reform the EEO complaint resolution process -- H.R. 2441, the
Federal Employee Fairness Act. His bill would overhaul the
process of investigating and adjudicating discrimination
complaints. It would eliminate the conflict of interest inherent in
having an agency investigate itself. It would require parties to
engage in conciliation efforts. Finally, it would minimize
opportunities for employees to pursue frivolous discrimination
complaints. While this bill is not perfect in its present form, | plan
to work with Congressman Martinez to revise and strengthen its
provisions so as to ensure that it would both streamline and inject

greater fairness into the Federal sector EEO process.

| recognize that Chairman Mica prefers a different approach
than the Federal Employee Fairness Act. As | understand it, he
would consolidate the appeals agencies and change the manner
in which the EEOC handles Federal sector discrimination

complaints. His proposal has also been the subject of some
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considerable criticism. As the result, the achievement of a
consensus around any course of action this year may prove to be
very difficult. Nonetheless, | hope that the Chairman will work with
me for as long as it takes to find common ground and establish a

redress system that works to everyone’s satisfaction.

Even though it may take some time for us to reach
agreement on appropriate legisiative action, | am pleased to note
that earlier this week, the EEOC briefed committee staff on
several administrative actions it is now undertaking to reform the
Federal sector EEO process. The EEOC will now require
agencies to offer alternative dispute resolution to complaining
parties. It will strengthen requirements that agencies conduct
thorough and well documented investigations. Steps are being
taken to eliminate spin-off complaints, improve procedures for
handling class action complaints, enhance Administrative Judge's

authority to resolve cases expeditiously without a hearing, and to
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eliminate the final agency decision where there has been an
administrative hearing. The EEOC will also streamline the
appeals process by making changes in the standards for case
review and shorten the time limits for case processing. It is
impossible to say today just how much time these changes will
shave off the current process, or how they will affect its overall
fairness, but they are the result of a comprehensive review of the
current system undertaken by its current chairman, Gilbert
Casellas, and do represent a real attempt at reform. 1, however,
will be closely monitoring the implementation of these measures in
order to determine the impact that they have on complaint
processing and on the need for additional administrative or

legislative reforms.

Now, Mr. Chairman, to turn to today’s hearing. The
witnesses you have invited to testify this morning will focus on

what you have branded as “reverse discrimination.” They will
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essentially support your view that current government employment
practices sanction race or sex-based preferences which result in
the disparate treatment of some Federal workers. In short, these
witnesses will speak out against the remedial policy called
“affirmative action.” Well, Mr. Chairman, | wish to state clearly and
unequivocally for the record that | strongly believe in affirmative
action. | strongly believe that through well-implemented
affirmative action programs, the Federal government can open the
doors of opportunity for the millions of minorities and women that
have and continue to be deprived of the chance to enter or
advance in the Federal workforce. While | recognize that recent
court decis;ons and the Caiifornia Initiative, Proposition 209, have
produced some retrenchment and greater restrictions in this area,
| strongly disagree with the change in law and policy they reflect.
And, certainly, the testimony we received at our last hearing well
documented the existence of racial and gender bias and

discrimination, justifying the continued use of affirmative
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employment programs in the Federal workplace.

The policies of equal employment opportunity and affirmative
action took root and evolved in the Federal sector over the past 40
years. President Eisenhower's Executive Order 10905 gave birth
to the concept of affirmative opportunity by proclaiming “It is the
policy of the U.S. Government that equal opportunity be afforded
all qualified persons, consistent with law, for employment in the
Federal Government.” His successor, President Kennedy, took
the next step with Executive Order 10950 which directed that
agencies undertake “positive measures for the elimination of any

discrimination, direct or indirect, which now exists.”

Today, there is statutory authority for agencies to establish
Federal Equal Employment Opportunity Recruitment Programs
through which they may conduct affirmative recruitment to

eliminate the under representation of minorities in the various
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categories of civil service employment. The statute, title 5 U.S.C.
section 7201, directs OPM to assist agencies in carrying out their
recruitment programs. It also requires OPM to evaluate these
programs to determine their effectiveness in eliminating minority
under representation. OPM submits an annual report to Congress
on the effectiveness of these Federal Equal Opportunity

Recruitment Programs.

These affirmative employment programs appear to be
working and achieving the goals of the statute. If some individuals
are disadvantaged as the result of their implementation, | would

like to know how and why that happens.

Mr. Chairman, | look forward to the testimony from today’s
witnesses. | will weigh it carefully and trust that it will assist this
subcommittee in ensuring that all of our employees are afforded

equal employment opportunity within the Federal workplace.

Thank you.
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Mr. Mica. Thank you for your opening comments. Mr.
Cummings, you missed a rather lively discussion. You would have
been proud of Ms. Norton and the panelists and Mr. Ford. I
thought it was a very good exchange, and one of the most interest-
ing sessions of this subcommittee. I'd like to recognize now, we
have about 5 minutes, Ms. Norton.

Ms. NORTON. Mr. Chairman, I want to say to these witnesses
that 1 appreciate their testimony. I want to note that Mr. Troncoso?

Mr. TRONCOSO. Yes, ma’am.

Ms. NORTON. Indicates that he is of Cuban background?

Mr. TRONCOSO. Yes, ma’am.

Ms. NORTON. Particularly considering that affirmative action cov-
ers Hispanics, they should have been at pains when they found a
very well qualified person of Hispanic extraction. It seems to me
to have engaged in precisely the promotion you sought, of course,
I do not have before me the case and do not tend to indicate how
it should come but I do note that and find it very interesting.

Ms. Cole, the concerns that you have, I want you to know are
part of what led us to ask the chairman to hold these hearings.
That the system that you and your client were forced to deal in is
riddled with conflict of interest, is a scar on the American justice
system because essentially you have to file and go before the very
people you are filing against.

Ms. CoLE. Exactly.

Ms. NORTON. I do hope that working closely with the chairman,
we will be able to report out a bill this year that will not put you
through what you have had to go through simply to make a claim
and to have it heard. There is no way in which you or your client
could have had any confidence in the system to which you had to
file and to go.

Let me just say that I am constrained to look at data, although
I really find informative, anecdotal cases, but the anecdotal cases
have to be measured against what the data shows. I do want to
note for the record, because it reinforces what I indicated to my
good colleague, Mr. Canady. You are now in court. You're in court
because there is a remedy for this kind of discrimination and that
remedy exists under Federal law.

Mr. Drury went to court and he won $500,000 despite the fact
that the court said the limit should be $300,000. There was a rem-
edy for the discrimination, and he went to court, and the remedy
for the discrimination was found in the same statute that blacks
and Hispanics and women seek remedy. He found that remedy, de-
spite the fact that the Canady bill is not now, and I hope never
will, become law because, in its wisdom, the Congress has afforded
a remedy that applies equally to Mr. Troncoso and to Mr. Drury
and to me and to my ranking member.

Mr. Stewart indicates that the Forest Service has heard and is
proceeding to correct some of the very problems that have been
cited. I recite all of this simply to say, that but for the fact that
Mr. Troncoso was forced to deal in a system that is un-American
and unheard of and unknown anywhere else in this country, that
present law and present procedures have indeed provided a remedy
for these witnesses. I'm proud that our legal system has done so
and that by filing and getting relief and, in fact, filing and getting
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an agené:y to respond, the system shows itself to be working on the
merits.

You probably should never have had to go to court, Mr. Troncoso,

~ if the administrative process had worked for you, you would never,

it seems to me, of had to go through the process that you've had
to go through. You and almost everyone else who wants to get a
fair hearing, must now take on the burden and the expense of
going to Federal court even though the whole point of title 7 was
to give complainants like you a free system in which to file.

Mr. Chairman, I think that this has been a very helpful panel,
both for how it shows the system indeed works for people regard-
less of race and sex, and for how it shows it doesn’t work when it
comes to filing in the administrative process.

Thank you very much.

Mr. Mica. What we’ll do now is recess the subcommittee, vote,
and return. I would like to request the panel to remain, take prob-
ably a 10-minute break here, and then we do have some questions
from the minority, and I have some questions for the panel. So we
will stand in recess until approximately 5 minutes after the vote.

[Recess.]

Mr. Mica. I'd like to call this subcommittee back to order. Unfor-
tunately, we're going to probably have a vote in another 10-15
minutes, so we'll try to equally divide the time.

Ms. Cole, you recommended some changes in the way we proceed
in trying to seek a fair redress under the present system. One of
your recommendations in your testimony to us was to create a sep-
arate, independent forum for analyzing discrimination at the agen-
cy administrative level. Maybe you could elaborate on how you'd
like to see this work.

Ms. CoLE. Yes, thank you, Mr. Chairman. As the system pres-
ently exists, as I understand it, within each agency it is internal
to the agency and it is self-policing. The major problem is that
when an employee makes a complaint normally against manage-
ment, management isn’t involved in that decisionmaking process
on what to do with the complaint. Inherently there is a conflict in
that. Moreover, many times when the employee seeks to obtain in-
formation by which to determine whether or not to file a complaint
in the first instance, he or she is met with recalcitrance and obfus-
cation and simply refusal to give over any documents. If you take
the process out of the agency in which the vested interest to protect
itself exists, you, in my opinion, create a much better system by
which to avoid eventually appeals to EEOC or to lawsuits.

In Mr. Troncoso’s case, the counselor who was initially appointed
in the case was from the northern district of Florida and the coun-
selor in that initial process went around and pretty much followed
form, we allege without substance; talked with the supervisor of
the offending or accused chief; that supervisor gave an opinion
which was accepted simply as a matter of course and without ques-
tion by the counselor. If that counselor had been with another
agency, and certainly, these people are trained uniformly to deal
with these problems, but if the counselor had been chosen from an-
other agency perhaps there could have been a better system set up
and that counselor may have been more questioning and less likely
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to simply assume the position of the supervisor or the management
of the offending agency. That would be a very important start.

Second, in the process, and beginning in the EEQO internal proc-
ess, there’s an opportunity for mediation. One of the things that’s
happened with the EEQOC is that it is beginning to use a forum
called mediation. We've seen it in litigation for years and years. I
use it myself in my practice and I use pre-complaint mediation. I
try and get it to mediation even before we have to file the lawsuit
and I try and get mediation all the way through. If you can get a
forum set up for viable, independent mediation, early on in the
process when the employee makes a complaint, two things are
going to happen: One, you're going to get the conflict of interest out
of it; and two, and perhaps more importantly, you're going to give
that employee a forum in which there can be, hopefully, a more
meaningful dialog. As we all know, and we use it, we see this prin-
ciple in everyday life, communication is of the utmost importance.
A mediation forum comprised of some independent people, other
than in the interagency process, can more likely ensure that kind
of meaningful dialog.

er. MicA. Interesting to hear an attorney advocate nonlegal rem-
edy.

Ms. CoLE. Well, my clients like it because it costs them less
money in the long run.

Mr. MICA. Mr. Troncoso, I don’t want to get into all the details
of your case, but you said you were passed over because of discrimi-
nation. Was it another minority that was put in the positions or
was ?it because you were a minority, you think you were passed
over?

Mr. TRONCOSO. Well, let me preface my response by saying that
I’m_the only Hispanic special agent in the northern district of Flor-
ida, which is comprised of approximately 70 agents. In the first
promotion, I was passed over for one black special agent, which
was in my post of duty and two white male agents. In the second
promotion, which was a supervisory position, I was passed over for
a white female. In the last promotion, there were seven promotions
available, and I was passed over and I may be incorrect on this,
but my recollection is four white males, two white females, and one
black male.

Mr. MicA. The only recourse you had was legal?

Mr. TRONCOsO. I went through the entire internal process and
my first step was to contact the personnel division and right off the
bat, I was met with a very defensive and very argumentative atti-
tude from personnel. I was under the impression personnel was
supposed to be a neutral body that was to ensure fairness in the
promotion process. I very quickly learned that personnel favors
management. The next step was the EEO counselor. My experi-
ences there was that they were looking for a reason to discount the
merits of my allegations. The step after that was the EEO inves-
tigator and I got the same feeling from the EEO investigator. They
were looking for reasons to legitimize management’s actions. Once
I experienced this level of—basically, I came to the conclusion that
the whole process was a sham and that’s when I contacted Ms.
Cole because I knew that ultimately it might end up in a judicial
atmosphere.
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Mr. Mica. Thank you. I'd like to yield now to the ranking mem-
ber for the balance of the time.

Mr. CUMMINGS. I just have a few questions. Ms. Cole, you rec-
ommended that the agencies use disincentives and directives to dis-
courage agency management personnel who engage in discriminat-
ing practices. What are the types of disincentives that are used in
the private sector that could be used by agencies?

Ms. CoLE. They had a number of occasions where in private cor-
porations, ranging from where the corporation begins, where the
employee makes a complaint to the human resource manager and
the corporation acts on its own and then there've been other occa-
sions when it gets beyond human resources internal of the corpora-
tion and they must file an EEOC complaint. In several cases, cor-
porations, because they recognize that it truly does, title 7 cases
truly can affect their bottom line, they are finally beginning to
learn that nondiscrimination in the workplace is a very viable cost-
saving device. Fortunately, I think corporations are beginning to
learn that, 'm just hopeful that the Federal Government will begin
to learn that soon.

I have seen employees who have been taken out and a whole
range initiated by the corporation against offending managers.
Those go from specific counseling particular to the offense; ongoing
counseling, not just one occasion, but ongoing counseling; to termi-
nation of employment.

Mr. CUMMINGS. Mr. Stewart, I understand that white males em-
ployed with the Forest Service in California have filed a reverse
discrimination suit. Is that right?

Mr. STEWART. They did, yes.

Mr. CUMMINGS. Could you just tell us the general status of that?
Where that is? v

Mr. STEWART. As I understand it, they filed a suit. Originally, it
was dismissed, I believe they appealed and it was dismissed. More
recently, females have filed a suit and, in an effort to try to inter-
vene in that, the males filed again. It’s my understanding that the
court ruled not to certify them, but to wait for the outcome of the
suit for the women and if there was a standing for the women that
there would be, and I've forgotten the legal term for it, but there
would be an opportunity for all potentially affected parties to come
forward to intervene, and that’s what the court offered them. So
my understanding is they've not been actually certified as a class
at this point in time.

Mr. CUMMINGS. What was the reasoning behind the issuance of
an employment notice, soliciting unqualified applicants?

Mr. STEWART. I'm really pleased to talk about the program that
I think has been misunderstood. If I might take a second to put it
in context.

About 1981 or so, the court certified a consent decree involving
women in California, Pacific southwest region of the Forest Service
and the research station in California. That consent decree man-
dated or set as targets 43 percent women in every job series and
every grade level in the work force. It put into place a number of
programs in order to increase the representation of women, includ-
ing specialized training programs, sending women back to school,
and so forth. In almost every case, that I can recall of my history
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there, is those programs were open to everybody, but certainly the
intent of the court was that women be selected for them and there
were a high percentage of women that were selected. One of the
programs that was looked at in order to do that was something
called upward mobility, which has been around for a long period
of time but had not been used by the Forest Service.

Mr. CuMMINGS. You're going to have to shorten it because we’ve
got 5 minutes.

Mr. STEWART. OK, I'm sorry.

Mr. CUMMINGS. It’s all right.

Mr. STEWART. The upward mobility is a program targeted not for
very many applications, but it gives employees within the work
force the opportunity to compete for jobs at higher grade levels and
to receive training. So for instance, a person in a clerical series,
which is a rather dead end, usually low-paying series, has the op-
portunity to change series. You're using employees within the work
force that you know their work history, you know the kind of
things they can do and they have potential to perform in different
kinds of jobs. It’s a way to give them an opportunity to access these
different programs. It’s really a training program. So they compete
for a higher level position, enter at a lower grade, and then as they
complete the training, they progress through it. That’s the program
that’s mentioned in these things here. The wording in the 1989 one
was during the consent decree, it was very early in the process for
us in using the program, it was not a program the Forest Service
had used, we chose the wrong kinds of words. Later efforts, I think,
use more standard terminology as used elsewhere in the Govern-
ment for upward mobility positions,

Mr. CuMMINGS. Thank you very much. T thank all of you.

Mr. Mica. I thank the panelists for their testimony. We have an-
other vote. I think I'm going to go ahead and dismiss the panel. We
appreciate your participation, your contribution to our effort today,
and when we reconvene, about 5 minutes after this vote, we’ll hear
our final panel. Thank you, you’re excused.

[Recess.]

Mr. Mica. I'd like to call the Civil Service Subcommittee meeting
back to order. I apologize for the delay. Yesterday, I guess, Mr. Mil-
ler had voted for a pay raise and today he’s voting not to come back
to work. [Laughter.]

Only in the Federal work force could we experience that situa-
tion, but it's part of the process. I'm pleased to welcome our third
panel, Mr. Jerry Shaw, who is no stranger to this subcommittee.
He’s the general counsel for the Senior Executive Association; and
Mr. John Fonte of the American Enterprise Institute. I'd like to
welcome both of you gentlemen. As you know, this is an investiga-
tions and oversight subcommittee. If you’d stand and be sworn in.
Raise your right hands.

[Witnesses sworn.]

Mr. MicA. The record will reflect that the panelists answered in
the affirmative, and welcome back, Mr. Shaw. As you know, Mr.
Shaw and Mr. Fonte, if you have lengthy statements or other docu-
ments you’d like included in the record, we’'d be glad to do that, so
hopefully use your 5 minutes to summarize. Mr. Shaw.
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STATEMENTS OF G. JERRY SHAW, GENERAL COUNSEL, SEN-
IOR EXECUTIVE ASSOCIATION; AND JOHN FONTE, AMER-
ICAN ENTERPRISE INSTITUTE

Mr. SHAW. Thank you, Mr. Chairman, and I would like my com-
plete statement in the record.

Mr. Mica. Without objection, so ordered.

Mr. SHAwW. We appreciate the opportunity to testify on this im-
portant issue. Some of the concerns that were raised in the prior
hearing by various interest groups concerning underrepresentation
in the more senior levels of Government need to be put into con-
text. According to OPM figures, there were 8,012 SES positions
filled as of September 30, 1991. As of June 1997 there were 6,867
filled positions, a reduction of 1,145 or 15 percent in the number
of career and noncareer appointees in SES positions. During that
same period, the number of female executives in the SES increased
from 958 in September 1991 to 1,456 by June 30, 1997. This is an
increase of 51 percent in SES positions occupied by women. In Sep-
tember 1991 there were 626 total minorities in the SES. As of Sep-
tember 30, 1997, there were 814. This was an increase of 30 per-
cent in minority representation in the SES. For minorities and
women to have achieved these kinds of increases in representation
in the SES in the face of a 15-percent reduction in the total num-
ber of positions filled over a 6-year period is significant. There has
been solid growth in their representation in the senior executive
service the last 6 years and everyone should be proud of those
achievements.

Some argue that the Government’s failure to achieve propor-
tional representation in every grade and specialty in the Federal
Government is somehow discrimination. Of course, the law is inap-
posite. In fact, the merit system specifically prohibits discrimina-
tion for or against applicants or employees on the basis of race,
color, religion, sex, national origin, handicapping condition, marital
status, and political affiliation.

It is especially difficult in these times for managers to satisfy all
employees or applicants. Many agencies are downsizing substan-
tially and they have been under orders from the OPM and the ad-
ministration to reduce the level of midlevel employees, grades 13—
15, and to reduce the number of SES employees.

In the face of fewer grade 13-15 and SES positions, both now
and in the future, promotions will become more contentious. The
pressure will be increased on the promotion process as it is now,
because it is the only way for employees to advance unless they
choose to leave Government. This will generate even more EEO
complaints and charges of discrimination, not necessarily because
the discrimination is real, but because more people will be denied
the opportunity for promotions because the promotions are simply
not there.

In our view, Congress and agencies should be looking for ways
to enhance and reward employees in their current positions
through special award programs, training opportunities, and as-
signments to other positions. Through these incentives, employees
could see greater reward for their greater effort and could keep
themselves fresh and interested in their Federal careers. In the ab-
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sence of these incentives, contentiousness and litigation in the Fed-
eral community will likely increase.

In a late 1995 survey of SEA members, 92 percent of all respond-
ents said they believed the EEO and other complaint systems are
abused by employees in order to attempt to intimidate a manager
or agency management from taking action against poor performers.
Ninety-one percent of the respondents reported that their agencies
sometimes settle complaints even when they are not viable in order
to avoid the time and expense involved in defending the agency.
When agencies do this, it becomes a self-fulfilling prophecy. They
settle complaints, therefore, employees believe they have valid com-
plaints. The more complaints they settle, the more validity employ-
ees feel their complaints have and the more people complain. This
is counterproductive in any work force and especially counter-
productive in the Federal Government which enforces the rule of
law, not only upon itself, but upon others.

Sadly, 56 percent of the SES executives said they believe that le-
gitimate complaints were not being filed in their agencies because
the system is too clogged with nonlegitimate complaints; 42 percent
said there were actually legitimate complaints pending whose proc-
essing was being harmed because the complaints of all were not
dealt with promptly due to the increasing volume; and 98 percent
said the system should be changed so that poor performers at least
can be dealt with properly and those with legitimate complaints
can be appropriately given relief.

Many argue strenuously that Federal managers and executives
should be punished with removal actions or demotions if they are
found to have discriminated against employees. It is quite obvious
that Federal agencies themselves do not have faith in the EEO sys-
tem as it now exists. Even when they do settle complaints and even
when they sometimes feel a complaint may have been justified,
they rarely take action against a manager or executive. This is be-
cause in most instances, the great, great majority of the complaints
that are valid are often based on statistics or a minor technical
error that took place in a promotion or other personnel action.
These are not intentional acts of discrimination by individuals
seeking to hold down other individuals or groups and the agencies
know it and have proven it by their actions.

In our testimony in 1995, we reported that in cases dealt with
by the MSPD, from fiscal years 1987-1994, while 28 percent of the
time discrimination of one type or another was alleged as an af-
firmative defense, in less than three-tenths of the cases was dis-
crimination found by the MSPB. The later reports in 1995 show
that of 9,594 initial appeals, 2,472 involved allegations or discrimi-
nation, or 26 percent. In only 10 of these cases was discrimination
actually found by the MSPB. This works out to one-tenth of 1 per-
cent. In their annual report for fiscal year 1996, the Board reports
7,971 new cases were decided. Discrimination was actually found
in 16 cases or two-tenths of a percent. In my written statement I
have 0.004 and 0.007, it should be 0.1 and 0.2.

One could reasonably conclude, therefore, that in cases involving
discipline and discharge of Federal employees, discrimination is a
very minor component. A number of conclusions can be reached
from the data presented. No. 1, the number of discrimination com-
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plaints is increasing; No. 2, the number of frustrated employees is
increasing, in part because there are fewer and fewer promotion
opportunities in GS-13 through SES positions; No. 3, the increase
in the number of women and minorities in the SES in the last 5
years has been substantial even so, especially since there has been
a large decrease in the number of positions actually filled; No. 4,
the system has become overloaded with complaints by employees
who believe they are aggrieved, but whose complaints are often
proven not to be valid; and No. 5, many employees mistrust their
agencies’ ability to handle their complaints fairly; and finally, no
agency is handling EEO complaints in an expeditious manner.

There are a number of solutions we suggest. First, there must be
a method established to separate the wheat from the chaff. Em-
ployees must be required to make a stronger case than a mere alle-
gation based on their particular status in order for a complaint to
be processed. Second, there must be required, prompt mediation
within the agency before complaints become solidified. Third, when
employees do file complaints, the complaints must be filed with a
central agency or central court, such as the article 1 court we sug-
gested in our testimony in 1995, and if not with that court, with
a single, central Federal enforcement agency, such as the Merit
Systems Protection Board or one like it.

We thank you for the opportunity to testify. We look forward to
the opportunity to answer questions.

[The prepared statement of Mr. Shaw follows:]
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Thank you Mr. Chairman and members of the Subcommittee for the
opportunity to testify on this important issue. As you will
recall, SEA testified on both October 26 and November 29, 1995
concerning streamlining the federal employees' appeal processes and
federal employees' performance and accountability. In those
hearings, we discussed information provided to us by our members,
and some of the frustrations these senior executives face in trying
to deal with the burgeoning problem of EEO complaints in their

agencies.

First, however, some of the concerns that were raised last
week by the various interest groups concerning under-representation
in the more senior levels of government need to be put into
context. According to OPM fiqures provided to us, there were 8,012
SES positions filled as of September 30, 1991. As of June 30,
1997, there were 6,867 filled positions, a reduction of 1,145 or
15% in the number of career and non-career appointees in SES
positions. During that same period, the number of female
executives in the SES increased from 958 on September 30, 1991 to
1,456 as of June 30, 1997. This is an increase of 498 or 51% in
positions occupied by women. In September 1991, there were 626
total minorities in the SES. As of September 30, 1997, there were
814. This is an increase of 188 positions or 30%. For minorities
and women to have achieved those kinds of increases in
representation in the Senior Executive Service in the face of a 15%
reduction in the total number of positions over a six year period

is very significant. There has been solid growth in their
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representation in the SES the last six years, and everyone should

be proud of those achievements.

When interest groups argue that their percentage of employment
in the federal workforce or in particular positions in the federal
workforce should be in exact proportion to their employment in the
private sector, or to their representation in the population, they
must first recognize that the basis for promotion in the federal
government is merit. wWhile it is true that in many federal
agencies today, for two equally qualified individuals competing for
a position, a minority or female applicant may be given preference,
it is not true that federal agencies are required to promote on any
basis other than the individual with the highest qualification for

the position.

Some interest groups argue that the government's failure to
achieve proportional representation in every grade and speciality
in the federal government is somehow discrimination. Of course,
the law is inapposite. 1In fact, the merit system specifically
prohibits discrimination for or against applicants or employees on
the basis of race, color, religion, sex, national origin,
handicapping condition, marital status, and political affiliation.
In fact, an employee who has the authority to approve or recommend
personnel actions cannot even consider any recommendation or
statement with respect to any individual who requests or is under

consideration for any personnel action except as authorized by
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Section 3304(f) of 5 U.S.C. If federal managers and executives
were to take into consideration the factors espoused by the

interest groups, they would, in fact, be in violation of the law.

SEA firmly believes that every individual should have the
opportunity to be employed, promoted and rewarded on the basis of
their knowledge, skills and abilities. We espouse this belief to
our members and to federal agencies everywhere. In fact, we
believe that this is being done, while the agencies are also
striving to advance those who have been under-represented in the
higher levels of government for some time. As the statistics for
the SES corps show (cited above), this goal of achieving

representation in the SES is being accomplished.

It is especially difficult in this time for managers to
satisfy all employees or applicants. Many agencies are downsizing
substantially, and they have been under orders from OPM and the
Administration to reduce the number of mid-level employees (13
through 15) and to reduce the number of SES employees. From a high
of 8,200 in September 1992, to a low of 6,867 today, the SES has
been reduced nearly 17%, while minorities and women have achieved

substantially more SES positions than previously held.

In the face of reducing grade 13 to 15 and SES positions both

now and in the future, promotions will become more contentious.



398

The pressure will be increased on the promotion process because it
is the only way for employees to advance unless they choose to
leave government. This will generate even more EEO complaints and
charges of discrimination, not necessarily because the
discrimination is real, but because more people will be denied the
opportunity for promotion because the promotions are not there. 1In
our view, Congress and agencies should be looking for ways to
enhance and reward employees in their current positions, through
special award programs, training opportunities and assignments to
other positions. Through these incentives, employees could see
greater reward for greater effort and could keep themselves fresh
and interested in their federal careers. In the absence of these
incentives, contentiousness and litigation in the federal community

will likely increase.

In a late 1995 survey of SEA members, 92% of all respondents
said that they believed the EEQ and other complaint systems are
abused by employees in order to attempt to intimidate a manager or
agency management from taking action against poor performers. 91%
of the respondents reported that their agencies sometimes settle
complaints even when they may not be viable in order to avoid the
time and expense involved in defending the agency. When agencies
do this, it becomes a sgelf-fulfilling prophesy. They settle
complaints, therefore employees believe they have valid complaints.
The more complaints they settle, the more validity employees feel

their complaints have, and the more people complain. This is
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counterproductive in any workforce, and especially
counterproductive in the federal government which enforces the rule
of law not only upon itself, but upon others. There still is such
a thing as right and wrong, and agencies which settle complaints
when the complaints are not justified, which do nothing but bring

scorn on the EEO system and the rule of law.

sadly, 56% of the SES executives said they believed that
legitimate complaints were not being filed in their agencies
because the system is so clogged with non-legitimate complaints.
42% said there were actually legitimate complaints pending whose
processing was being harmed because the complaints of all were not
dealt with promptly due to the increasing volume. 98% said that
the system should be changed so that poor performers can be dealt
with properly, and those with legitimate complaints can be

appropriately dealt with.

Many of the interest groups argue strenuously that federal
managers and executives should be punished with removal actions or
demotions if they are found to have discriminated against
employees. It is quite obvious that federal agencies themselves do
not have faith in the EEO system we now have. Even when they do
settle complaints, and even when they sometimes feel a complaint
may have been justified, they rarely take action against a manager
or executive because in most instances, the complaints that are

valid are often based on statistics or a minor technical error that
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took place in a promotion or other personnel process. These are
not intentional acts of discrimination by individuals seeking to
"hold down" other individuals or groups, and the agencies know it.
In the vast majority of situations, either the agency is getting
out of a case because they do not wish to deal with it because of
time and expense requirements or for some other reason. Rarely is

intentional discrimination proven.

In our testimony in 1995, we reported that, in cases dealt
with by the Merit Systems Protection Board from fiscal year 1987 to
1994, while 28% of the time discrimination of one type or another
was alleged as an affirmative defense, in less than .3% of the
cases was discrimination found by the MSPB. MSPB's fiscal year
1995 report shows that of 7,030 initial appeals, allegations of
discrimination were made in 2,472 or 33% of the appeals. 1In only
ten (10) of these cases was discrimination actually found by the
MSPB. This works out to .004%. In their annual report for fiscal
year 1996, the Board reports 8,876 new cases were filed. 1In 2,065
of these cases or 23%, discrimination was alleged. Discrimination
was actually found in 16 cases or .007%. These last two years show
that, in fact, findings of discrimination are continuing to go down
as the percentage of cases appealed to the MSPB. One could
reasonably conclude therefore that in cases involving discipline
and discharge of federal employees, discrimination is a very minor

component in such cases.
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We have examined the latest EEOC Federal Sector Report
available for FY 1995. The number of allegations of discrimination
are steadily increasing. There are a number of reasons for this,
not the least of which was the decision in November 1992 by the
EEOC authorizing the payment of compensatory damages to federal
employees. Congress subsequently changed the statute to limit such
payments to a maximum of $300,000. Regardless, the opportunity to
receive monetary payments has undoubtedly been part of the reason

for the growth spurt in the EEO complaint process.

A number of conclusions can be reached from the data presented
by the interest groups and that of the MSPB and the EEOC: (1) The
number of discrimination complaints is increasing; (2) The number
of frustrated employees is increasing, in part because there are
fewer and fewer promotion opportunities in GS-13 through SES
positions; (3) The increase in the number of women and minorities
in the SES in the last five years has been substantial, especially
since there has been a large decrease in the number of SES
positions actually filled; and (4) The system has become overloaded
with complaints by employees who believe they are aggrieved, but

whose complaints are often not proven to be valid.

Finally, many employees mistrust their agencies' ability to
handle their complaints fairly, and no agency is handling EEO

complaints in an expeditious manner.
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There are a number of solutions we suggest. First, there must
be a method established to separate the wheat from the chaff.
Employees must be required to make a stronger case than a mere
allegation based on their particular status in order for a
complaint to be processed. Second, there must be required and
prompt mediation within the agencies before complaints become
solidified. This must be done promptly with skilled mediators who
are trained in their profession. Third, when employees do file
complaints, the complaints must be filed with a central agency or
central court, such as the Article I Court we suggested in our
testimony in 1995 and, if not with the Court, then with a single,
central federal enforcement agency, such as the Merit Systems

Protection Board.

The MSPB has developed the skill over time with its
Administrative Judges to conciliate most appeals filed with it,
with a settlement rate of 50% or better in all appeals filed. 1In
addition, the Board handles cases very expeditiously, and thus has
established a track record for adjudicating appeals in a timely
fashion. While not perfect, the MSPB does have a reputation for
fairness with agencies and employees. The MSPB Administrative
Judges are for the most part well-trained and skillful in their
jobs and certainly understand the nuances of the law. Finally, the
MSPB has the structure which can be expanded upon to handle federal
employee EEO cases. Obviously, the MSPB would need additional

resources, but by taking the cases out of the agencies after the
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conciliation process (which should not exceed 20 days), the
government could save millions in complaints and complaint
processing within the federal agencies. (See footnote 3 of GAO
Report B-257454.2 dealing with the $139 million cost of processing
discrimination complaints in agencies, January 1995). A portion of
these millions certainly would meet the substantial portion of the
requirements that the MSPB might have for additional funds. 1In
fiscal 1996, the MSPB operated on an appropriation of $24.549
million. As a cowparison, for fiscal year 1994, the EEOC's entire
appropriation for the federal sector and the private sector was
$230 million. Federal sector appeals comprise less than 4% of the
total charges handled, but since they are appeals, are more time
consuming and resource intensive than private sector charges.
Regardless, the savings from federal agency operations should more
than pay for any staffing and operations increases at the MSPB to

handle these federal EEO complaints.

Thank you for this opportunity to testify and present our

views. We would be pleased to answer any questions you might have.
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Mr. MicA. Thank you, Mr. Shaw. I'd like to recognize now, John
Fonte, who is with the American Enterprise Institute. You’re recog-
nized, welcome.

Mr. FONTE. Thank you, Mr. Chairman, I'd like my statement in
the record, as well.

Mr. Mica. Without objection, so ordered.

Mr. FonTE. Today, two visions of civil rights are in conflict. The
first vision is based on the principle of nondiscrimination. It’s
wrong to discriminate against an individual on the basis of race,
religion, national origin, or sex. This vision is enshrined in the
Civil Rights Law of 1964 and in the merit principle of the U.S. civil
service.

In conflict with the principle of nondiscrimination, there is today
a competing viewpoint, that goes under the name of diversity. The
major assumption of diversity is that if employment discrimination
did not exist, racial, gender, and ethnic groups would tend to fill
all job categories in roughly equal proportions to their percentage
in the work force. This assumption, that racial, ethnic, and gender
underrepresentation in job categories, is prima facie evidence of
discrimination, ignores how people behave in free societies or in-
deetlidin any society that has ever existed in the history of the
world.

Profs. Donald Horowitz, Duke; Myron Weiner, MIT; Cynthia
Enloe, Clark; Thomas Sowell, Hoover Institution; have spent years
studying the distribution of different racial, gender, and ethnic

oups in myriad occupations in every continent of the globe. They

ound no evidence to support the assumption that without discrimi-

nation, different ethnic groups would be randomly distributed
across all occupations at all levels. Instead, everywhere in the
world, in every occupation, public and private, and at every level,
some ethnic groups are overrepresented and some are underrep-
resented for a wide variety of reasons having nothing to do with
discrimination, such as average age, family traditions, geography,
and so on.

Not only is ethnic group proportionalism not the norm anywhere,
it exists nowhere, hence, the very concepts of underrepresentation
and overrepresentation are bogus. Historically, different ethnic
groups have been overrepresented in different occupational areas,
including for example, Ibos in northern Nigeria in banks and rail-
roads; the Chinese in Malaysia in the Air Force and within the de-
tective ranks in the police service; East Indians in the diamond
trade in southeast Asia; the Tamils in the 1960’s in Sri Lanka
among government doctors, engineers, and accountants; Germans
in the optics and piano manufacturing in western Europe and the
Americas. In a particularly interesting case of overrepresentation,
the Wall Street Journal in 1995 reported that four-fifths of all
donut shops in California were owned by people of Cambodian an-
cestry. Clearly, the ownership of small businesses is what Prof.
Cynthia Enloe called a “mobility ladder” for Cambodian-Americans.
It’s a ladder to advance economically and socially in American soci-
ety. However, since Cambodian-Americans are a relatively small
percentage of the population this also means that they are under-
represented as a group in almost every other area of the economy.
Certainly in all departments of the Federal civil service. Appar-
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ently, this is a problem for diversity because it means that Asian-
Americans might not be represented in Federal agencies in propor-
tion to their numbers in the work force.

But why is this a problem for people living in a free society, and
why should we assume that the proportional distribution of ethnic
groups in all occupations, at all levels, that has never existed any-
where in the world, should be the norm for the U.S. civil service?
Moreover, how could a policy of ethnic proportional representation
remain consistent with the principle of individual merit within a
free society? Prof. Donald Horowitz of Duke, after finding no multi-
ethnic society in the world in which ethnic groups were proportion-
ately represented throughout the work force in all positions, stated
that, “it remains problematic, whether any but the most heavy-
handed preferential policies, operating in a command economy, can
actually move a society to such a state.”

It is not surprising that an emphasis on proportional representa-
tion has resulted in more and more complaints. Indeed, initiatives
to achieve proportional representation have resulted in bitterness
and blatant discrimination everywhere in the world they have been
tried, including India, Nigeria, Malaysia, Sri Lanka, Fiji, Britain,
Canada, New Zealand, and Australia. In some countries, such as
India, Sri Lanka, Malaysia, and Nigeria, these projects have re-
sillted in widespread violence and bloodshed among the middle
classes.

No doubt the more we continue to push proportionalism, the
more complaints there will be from all racial and ethnic groups and
from both sexes. This is true, because proportionalism is not com-
patible with a merit system and ultimately with a free society
itself. Proportionalism means coercion. In a free society, individuals
do not distribute themselves in job categories proportionally by
race, ethnicity, and gender. We will never arrive at a right percent-
age for all groups in all positions and at the same time remain a
free society.

As mentioned earlier, many Cambodian-Americans have chosen
small business ownership as a mobility ladder instead of other
forms of employment, for example, instead of working in the Park
Service, or instead of working in the Forest Service. Why is this a
problem that government-enforced favoritism must solve?

Finally, the major civil rights issue facing Americans today is the
conflict between nondiscrimination that respects individual merit
and proportional representation for groups that goes under the eu-
phemism of “diversity.” In the final analysis, we must determine if
we are interested in appearances or principles. Do we want the
civil service to superficially look like America or do we want a civil
service that will substantively act like America? A civil service that
merely looks like America suggests we are interested only in ap-
pearances. On the other hand, a civil service that acts like Amer-
ica, that is to say, acts like Americans are supposed to act, by judg-
ing people on the basis of their merit as individuals, regardless of
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race, religion, ethnicity, or sex, means that we are interested in
principles. Most significantly, it means we are interested in affirm-
ing America’s highest and oldest principles centered on the worth
of the individual human being.

Thank you.
[The prepared statement of Mr. Fonte follows:]
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Do We Want A Work Force that "Looks Like America® or one that "Acts Like America?"

Today, two visions of civil rights are in conflict. The first vision is based on the principle of
non-discrimination—that it is wrong to discriminate against an individual on the basis of race,
religion, national origin or sex. This vision is enshrined in the Civil Rights Law of 1964 and in
the merit principle of the United States Civil Service. At the core of the civil service ideal is the
concept that individual Americans should be chosen and promoted for positions in the United
States government on the basis of their merit as individuals. There should be a single standard,
the same standard, a merit standard, for all.

In conflict with the principle of non-discrimination there is today a competiting viewpoint that
goes under the name of "diversity." Diversity, as it is generally defined, is the mirror opposite of
non-discrimination and merit. Instead of adhering to the principle that it is unfair to discriminate
against individuals because of their race, sex, or ethnicity, diversity promotes the idea that racial,
gender, and ethnic groups must be proportionally represented in all civil service positions at all
levels. In other words, instead of equality of individual opportunity based on merit, diversity
means equality of result for groups based on preferences.

The problem with diversity is that its core premises are flawed. The central concept of diversity
is proportional representation for groups. The major assumption is that if employment
discrimination did not exist, racial, gender, and ethnic groups would tend to fill all job categories
in roughly equal proportions to their percentage in the work force. The internal logic of this
argument is, that if, for example, in a given labor market 10% of all potential workers are Asian
Americans and 50% are women, then 10% of all job categories (accountants, park rangers,
attorneys, electricians, typists) should be filled by Asian Americans and 50% by women. If this
does not happen--and in a free society it never does—there is a problem of "undermrepresentation”
that Federal, state, and local governments must solve. This assumption-—-the concept of
“underrepresentation” for groups--is: (1) neither realistic or logical, (2) neither fair not just, (3)
not supported by the American people, and (4) not consistent with the spirit of the Civil Rights
law of 1964.
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(I) Proportional Representation is neither realistic, nor logical

Most importantly, the assumption that racial, ethnic, and gender "underrepresentation” or
"imbalance" in job categories is prima facie evidence of discrimination ignores how people
behave in free societies--or, indeed, in any society that has ever existed in the history of the
world. Professors Donald Horowitz (Duke University), Myron Weiner (Massachusetts Institute
of Technology), Cynthia Enloe (Clark University, and Thomas Sowell (Hoover Institution) have
spent years studying the distribution of different racial, gender, and ethnic groups in myriad
occupations on every continent of the globe. They found no evidence to support the assumption
that without discrimination different ethnic groups would be proportionately or randomly
distributed across all occupations at all levels. Instead, everywhere in the world, in every
occupation, public and private, and at every level, some ethnic groups are "overrepresented" and
some are "underrepresented” for a wide variety of reasons having nothing to do discrimination
(medium age, family traditions, geography etc.). Not only is ethnic group proportionalism not
the norm anywhere, it exists nowhere. Hence, the very concepts of "underrepresentation” and
“overrepresentation” are.bogus-—yet they are used by diversity advocates to judge the equity of
the United States Civil Service.

Professor Myron Weiner of MIT writes that "All multi-ethnic societies exhibit a tendency for
ethnic groups to engage in different occupations.” Professor Cynthia Enloe (Clark University) in
her studies of armed forces, police forces, and government civil services found that none of these
institutions anywhere in the world "mirror” the ethnic distribution of their countries. She
believes that this is true because different ethnic groups use different "mobility ladders” to
advance economically and socially. Thus, different ethnic groups have been historically
"overrepresented” in different occupational areas, including: Ibos in Northern Nigeria in banks
and railways; Chinese in Malaysia in the air force and within the detective ranks in the police
service; East Indians as dentists and veterinarians in Malaysia; Tamils in the 1960s in Sri Lanka
among government doctors, engineers, and accountants; East Indians in the diamond trade in
Southeast Asia; Germans in optics, piano manufacturing, and beer brewing in Western Europe,
Russia, and the Americas; Italians in the wine industry in Brazil; and Jewish immigrants in the
clothing industry in the U.S., South America, and Australia; to name just a few examples.

Moreover, for years in major urban centers in the United States such as Chicago, Irish Americans
were "overrepresented” among elected officials, many Italians were in the construction business,
almost all tailors were of Eastern and Central European descent, and a disproportionately high
number of restaurant owners were (and are) Greek Americans. In short, historically specific
ethnic groups have entered certain professions for a variety of reasons not necessarily linked to
discriminatory employment practices.

In a particularly interesting case of “"overrepresentation," the Wall Street Journal reported in
1995 that more than four-fifths of all doughnut shops in California were owned by people of
Cambodian ancestry. Clearly, ownership of these small businesses is what Professor Cynthia
Enloe called a "mobility ladder” for Cambodian Americans. It is a ladder to advance



409

economically and socially in American society. However, since Cambodian Americans are a
relatively small percentage of the population this also means that they would be
"underrepresented" as a group in almost all other areas of the economy, certainly in all
departments of the Federal civil service. This apparently is a "problem” for diversity advocates,
because it means that Asian-Americans might not be represented in all Federal agencies in
proportion to their work force numbers. But why is this a "problem" for people living in a free
society? And why should we assume that the proportional distribution of ethnic groups in all
occupations and at all levels--that has never existed anywhere in the world--should be the norm
in the United States Civil Service?

Moreover, how could a policy of ethnic proportional representation remain consistent with the
principle of individual merit within a free society? Professor Donald Horowitz of Duke, after
finding no multi-ethnic society in which ethnic groups were proportionally represented
throughout the work force stated that "it remains problematic whether any but the most heavy-
handed preferential policies, operating in a command economy, can actually move a society to
such a state” (i.e. to ethnic group proportionalism).

(2) Proportional Representation is neither fair, nor just

The current diversity project ignores the issue of economic status—-of need. In fact, George
Gilder estimated that 70% of the American people belong to a "protected class" and that
altogether “protected classes” control 75% percent of the nation's wealth. Diversity, as it is
interpreted bureaucratically, means poor people could be discriminated against in favor of rich
people. For example, the son of a millionaire Pacific Islander could be given preference over the
son of a poor single mother from Appalachia and the daughter of a Fortune 500 corporation
president could be given preference over any poor family's son. Some ethnic groups in the
"protected classes" have been more successful economically than groups that are not "protected.”
For example, Chinese Americans have been more economically successful than German
Americans.

Moreover, it is significant that the supporters of diversity no longer bother to argue their case on
the basis of past discrimination against African Americans and women. After decades of arguing
that Americans should make up for the legacy of slavery and segregation they now support
government enforced preferences for ethnic groups that include large numbers of recent
immigrants and non-citizens—with no historical connection to slavery, segregation, or past
discrimination. Professor Lawrence Fuchs of Brandeis University, a leading scholar on
American ethnic history, declared that there is no "plausible reason why immigrants (and their
children) who have come to the United States voluntarily in the last two decades should qualify
for affirmative action." Terry Eastland has noted that 75% of new immigrants coming to the
United States every year are eligible for government-sponsored favoritism on racial and ethnic
grounds. Clearly, this is unfair and unjust.
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Terry Eastland writing in Ending Affirmative Action: The Case for Colorblind Justice (1996)
explains this government favoritism in describing the case of the wealthy Fanjul family of
Florida: "The Fanjuls, who have kept their Cuban citizenship in order to avoid paying U.S.
estate taxes, have taken advantage of their ‘minority’ status to win government contracts set aside
for Hispanics. The finance director of Broward County, Florida, told Forbes magazine that it is
was 'irrelevant’ to him that the Fanjuls are not U.S. citizens. If someone comes to the country
asking to be considered for minority status, we accept their representations that they are exactly
that."

(3) Proportional Representation is opposed by a majority of Americans of all races and
both sexes

Abigail Thernstrom noted in a Center for Equal Opportunity (CEQ) Policy Brief (July, 1996) that
Gallup polis taken between the 1970s and the 1990s have consistently revealed strong opposition
to racial and gender preferences from all segments of the American people. [n every survey,
more than 80% opposed racial and gender preferences, while support for proportionalism was
only around 10% to 11%. Strong opposition came from minorities and women as well as from
whites and men. A Gallup poll in 1977 disclosed that 64 percent of nonwhites and 82 percent of
women opposed special hiring preferences for minorities and women. In 1989 a Gallup poll
revealed that African Americans opposed preferential policies 56 percent to 14 percent. In
examining the period between the mid-1980s and the mid-1990s Everett Carll Ladd found that
Americans had grown "even less inclined to grant preferences” than previously.

(4) Proportional Representation is not consistent with the spirit of the Civil Rights Bill of
1964

Throughout the original debates opponents of the Civil Rights Bill of 1964 complained that the
legislation would lead to group preferences and "quotas" in order that minorities and women
would be hired in proportion to their availability in the local labor force. Thus, at one point in
the debate Congressmen E.C. (Ezekiel Candler) Gathings (D-Arkansas)--after noting that the
population of Phillips County, Arkansas in his district was 42.2% white and 57.8% black--asked:
"Would that ratio be the employment criteria that the commission [EEOC] would use?" He
further asked whether this would mean that every business establishment in Phillips County,
Ark., would be required to have a 42.2 percent to 57.8 percent ratio of white to black
employees? In addition, Representative Gathings inquired: "What if a given local population
was 45 percent Baptist or 2 percent Chinese? What would that mean? Should there be quotas
for these groups?”

Rejecting this criticism the pro-civil rights forces vehemently denied that Tite VII would lead to
numerical requirements or racial, ethnic. or sexual quotas. One of the civil rights leaders,
Senator Hubert Humphrey of Minnesota answered a civil nghts opponent by declaring: "If the
Senator can find in Title VII--which starts on page 27, line 21, and goes all the way through page
50, line 25--any language which provides that an employer will have to hire on the basis of
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percentage or quota related to color, race, religion, or national origin, I will start eating the pages
one after another, because it is not in there."

To make sure they were not misunderstood, the civil rights coalition added the following
language to the bill in section 703j: "Nothing contained in this title shall be interpreted to require
any employer...to grant preferential treatment to any individual or to any group because of race,
color, religion, sex, or national origin...on account of an imbalance...in any available workforce.”

Forty-four members of Congress voiced opposition to racial, ethnic, and sex preferences, only
two supported preferential treatment. Among those who rejected preferences were some of the
most famous liberals of the 1960s including Hubert Humphrey, Ed Muskie, John Lindsay,
George McGovern, and Adam Clayton Powell, Jr.

Summation.

Real non-discrimination (making sure that all occupations in the Federal civil service are open to
all Americans on the basis of merit regardless of race, religion, sex, or ethnicity) is the opposite
of "diversity" (insisting that all sectors of the civil service at all levels are proportionally
representative of all racial, gender, and ethnic groups).

It is not surprising that an emphasis on proportional representation for racial, gender, and ethnic
groups in the Federal civil service has resulted in more and more complaints. Indeed, initiatives
to achieve proportional representation have resulted in complaints, bitterness, and blatant
discrimination everywhere in the world that they have been tried including India, Nigeria,
Malaysia, Sri Lanka, Fiji, Britain, Canada, New Zealand, and Australia. In some countries such
as India, Sri Lanka, Malaysia, and Nigeria these projects have resulted in widespread violence
and bloodshed among the middle classes.

There is no doubt that as more Federal programs continue to push proportionalism, the more
complaints there will be from all racial and ethnic groups and from both sexes. This is true
because proportionalism is not compatible with a merit system and ultimately, as different
scholars have noted, with a free society itself. Proportionalism means coercion. In a free society
individuals do not distribute themselves in all job categories proportionally by race, ethnicity,
and gender. We will never arrive at the "right percentage” for all groups in all positions and at
the same time remain a free society. For example, as mentioned earlier, many Cambodian
Americans are small business people who own four-fifths of all the donut shops in California,
but, at the same time, they are "underrepresented” as a group in the U.S. Park Service. Putina
different manner: many Cambodian Americans have chosen small business ownership as a
"mobility ladder” instead of other forms of employment. Why is this a "problem” that
govemment enforced favoritism must “solve?
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The major civil rights issue facing Americans today is the conflict between non-discrimination
that respects individual merit and proportional representation for groups that goes under the
euphemism of diversity. In the final analysis we must determine if we are interested in
appearances or principles? Do we want the civil service to superficially “look like America" or
do we want a civil service that will substantively "act like America." A civil service that merely
"looks like America” suggests we are interested only in appearances. On the other hand, a civil
service that "acts like America”-that is to say, acts, like Americans are supposed to act by
judging people on the basis of their merit as individuals regardless of race, religion, ethnicity, or
sex--means that we are interested in principles. Most significantly, it means we are interested in
affirming America's highest and oldest principles centered on the worth of the.individual human
being.
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Mr. Mica. Thank you both for your testimony, and I'll yield now
to our ranking member.

Mr. CUMMINGS. Mr. Fonte, you talk about several things that I
find interesting. I'm trying to figure out what acting like America
means? My foreparents were called three-fourths of a man; they
had a heart, they had blood, they were human beings. In this coun-
try, what does acting like America mean?

Mr. FonTE. Exactly, Congressman. We were not acting like
America when your forebearers were brought to this country.
That’s exactly the point. I think we were acting like America in the
Civil Rights Act of 1964, when we started working to reverse past
discrimination and also we are acting like America in the civil serv-
ice ideal of merit regardless of race, ethnicity, and gender. You're
absolutely right, Congressman, we're not acting like America and
we took a long time, we fought a civil war, we acted like America
in the civil war, when hundreds of thousands of people died just
for exactly for that purpose and in the Civil Rights Bill of 1964. So
that's what I mean by acting like America, acting as Americans
should act, not always as they have acted in the past.

Mr. CUMMINGS. See, that’s the problem. America acts in different
ways on different days. That's the problem. We've got a proposition
209 that deprives people’s children of even going to school. Let me
just ask you this: I listen to this whole thing about the Cam-
bodians, I find that phenomenally interesting, but suppose you
have a situation as we do in this country, and in the Federal Gov-
ernment, where African-Americans and women pay into a system,
big time, every time they get their pay stubs they see where
they've been paying into a system. Suppose you have a situation
such as in my district, where it was admitted that people were kept
in GS-5’s at a disproportionate rate; I mean it was phenomenal, it
was like about, they had like about 300 employees and about at
least half of them were black, and about I'd say 90 percent of that
group was in GS-5’s, and up at the top management, 90 percent,
95 percent white males. Now in a city that’s 65 to 70 percent black,
tell me about why do you think based upon all that wonderful in-
formation you just gave me, although the agency has pretty much
admitted that it was discriminating, do you have other than age,
geography, and all—and you didn’t finish mentioning the other
things, I am interested to know what they are by the way. Why we
have that kind of disproportionate situation and connected directly
to that, is that would you agree if that people are unfairly discrimi-
nated against that it deprives their children, it deprives them of
this one life that we have to live that this is no dress rehearsal and
this is the life, deprives them of the kind of life that they could pro-
vide for their children and for themselves.

Mr. FONTE. Well, of course in that situation if these GS-5’s are
being discriminated against and they are deliberately kept down,
then you’re absolutely right. That’s a clear case of discrimination.
One interesting thing when you talk about past discrimination this
is an interesting point because this was the original idea of the
Civil Rights Act of 1964. But in recent years preferential treatment
is not necessarily connected to past discrimination. Terry Eastland
said that 75 percent of new immigrants, that had nothing to do
with previous discrimination, are now eligible for preferential pro-
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grams. Under the current way we do things, if the Sultan of Brunei
sent his son over to the United States and he became a citizen, say,
after 5 or 6 years, he would be eligible for a preferential program.
This would be someone whose had no connection to previous dis-
crimination. So we’re actually moving away from some of the
things that you’ve suggested, by the fact that 75 percent of new im- -
migrants, once they have become citizens and so on, are eligible for
preferential programs. In the case of actual discrimination, as
you're saying these GS-5’s, you're absolutely right. There is only
one life to live for everybody and that’s why we should move
against nondiscrimination vigorously. I agree with you on that.

Mr. CuUMMINGS. If you walked into a room as I have and you
were looking at your entire, the hierarchy of, say, the State of
Maryland Department of Transportation, and let’s say for example,
you lived in the State like I do where there’s about 25 percent Afri-
can-Americans, and if you being a white man, walked in and saw
all black people, very black males at the very top of, say, your De-
partment of Transportation, and let's say there are 15 positions at
the top. Let’s say for example, your population is 75 percent white
and you see no whites sitting there, how would you feel?

Mr. FoNTE. I think that, as you say, it’s a question——

Mr. CUMMINGS. Do you understand the question?

Mr. FONTE. Yes, I think I do understand the question. I think
when you look, if there’s nobody there, then you wonder, but I
think if you have an exact or expect an exact or equal percentage,
you’ll never have that situation. Sidney Hook, writing 30 years ago,
in a situation in New York, he said among tugboat captains, 80
percent were Swedish-Americans.

Mr. CUMMINGS. Well, I'm talking about government now.

Mr. FONTE. Yes.

Mr. CUMMINGS. I'm not talking about tugboat captains.

Mr. FONTE. Well, the same principle applies——

Mr. CUMMINGS. All right, well—

Mr. FONTE [continuing]. Whether it’s government or whatever. I
agree with you that we could look at the numbers as a first step—
but we should not think that we're going to ever have an exact per-
centage or that we should be driven by the numbers. The problem
with diversity programs as they’re currently defined—and they
don’t have to be defined this way—is that if theyre driven by the
numbers, then everything else is trumped. In other words, the
numbers trump merit, they trump everything else. So you walk
into a room, you say you expect an exact equal percentage, that is
simply not the way the world has worked anywhere, nor in a free
society is that the way the world should work.

Mr. CuMMINGS. | understand, but I guess when you see this over
and over again, the question I guess becomes how do you decide
what is trumped and what is not. The one thing that you do know,
I mean, that I see consistently is that in many areas of govern-
ments representation of African-Americans and women don’t even
come close to the society, 'm not even talking about exact percent-
ages, I'm talking about being involved in the process. There’s one
other element and then I'll finish.

You know one of the things that is extremely important is that
children be able to see people that look like them in key positions.
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That is very significant for our general society. I'm not even talking
about trump. I'm talking about their parents being given fair op-
portunity. I think a lot of time what happens is that people who
are in control don't necessarily give fair opportunity. Let me give
you an example of that. I was put in special education, I can talk
personally. At 5 years old. I was told I'd never be able to read or
write. They gave me an SAT, said I shouldn’t be able to go to col-
lege, but one thing they couldn’t determine on the SAT was my de-
termination. I'm a Phi Beta Kappa. I'm a lawyer, I was the second
highest ranking member of the Maryland Legislature, and now I'm
a Member of Congress. So, you know the question is how do we de-
termine what is being treated fairly. Most of the people that grew
up with me are dead, in jail, or doped up somewhere. Most of the
men, the boys that grew up with me. So, we have all kinds of, you
know, like I said, the rules change and you never know what
they're supposed to be, so when you talk about how America’s sup-
posed to act, I have a lot of questions about how America’s sup-
posed to act, because America has not been fair to a whole lot of
people and they'’re just not black people. You heard what they said
about IRS yesterday, targeting poor people, they weren’t talking
about just black people, they were talking about white people, all
kinds of poor people. So if that’s how America is supposed to act,
I don’t know what that means and that’s what creates the problem.

Mr. FONTE. Well, you made a very good point, I think when you
said determination is something that matters and you said that’s
one reason African-Americans have succeeded so well in the U.S.
military is determination, and that’s something that can’t be quan-
tified, that’s something we don’t know and can never figure out in
terms of numbers. That’s why these Cambodian donut shop owners
are succeeding, because of determination, that’s why you’ve suc-
ceeded, it can’t be quantified.

Mr. CuMMINGS. Thank you.

Mr. Mica. I want to thank our panelists. We may have additional
questions we’ll submit to you. Unfortunately, today has been inter-
rupted by a series of votes, we appreciate your patience and your
participation. It's been an interesting series of hearings and as I
said, we'll continue our efforts to work together to resolve some of
the problems we've found.

There being no further business to come before the subcommit-
tee, this meeting is adjourned.

[Whereupon, at 12:55 p.m., the subcommittee adjourned subject
to the call of the Chair.]

[Additional information submitted for the hearing record follows:]
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168 Peyton Road
Sterling, VA 20165
September 22, 1997

Mr. John L. Mica

Chaimman, Civil Service Subcommittee
2157 Rayburn House Office Building
Room B371C

Washington, D.C. 20515-6143

Dear Mr. Mica:

I have reviewed H. R. 2441, the Federal Employee Faimess Act of 1997 (Act), and I
cannot support it as written because in its current form the Act will (1) not correct the behavior
within Federal agencies that is the cause of employment discrimination suffered by Federal
employees, (2) not improve the effectiveness of administrative review of employment
discrimination claims made by Federal employees, (3) not save $26 million, but will most likely
cost in excess of $30 million, (4) not streamline the EEO process, and (5) provide the foundation
for Federal agencies to continue to discriminate against Federal employees.

THE ACT WILL NOT CORRECT THE BEHAVIOR WITHIN FEDERAL AGENCIES
THAT IS THE CAUSE OF EMPLOYMENT DISCRIMINATION SUFFERED BY

FEDERAL EMPLOYEES

The behavior within Federal agencies that is the cause of employment discrimination
suffered by Federal employees is a direct result of the following:

Federal agencies fail to obey the law of the land.

The Office of the President of the United States and agencies in the executive branch
demonstrate that, within the arena of employment discrimination in the federal
workplace, they are currently unwilling to properly investigate wrongdoing.

When presented with evidence of discriminatory behavior, the Office of the President
of the United States and agencies in the executive branch do not 1ake cormrective
action.

Federal agencies do not obey the regulations set forth by the Equal Employment
Opportunity Commission.

The Equal Employment Opportunity Commission does not ensure that agencies

comply with its requirements.

Federal agencies refuse to comply with the following requirements in 29 C.F.R. § 1614:

Maintain a continuing affirmative program to . . . identify and eliminate
discriminatory practices and policies. 29 C.F.R. § 1614.102(a).
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Pravide sufficient resources to its equal employment opportunity program to ensure
efficient and successful operation. 29 C.F.R. § 1614.102(a)(1).

Provide for the prompt, fair and impartial processing of complaints. 29 C.F.R. §
1614.102(a)(2).

Conduct a continuing campaign to eradicate every form of prejudice or
discrimination from the agency’s personnel policies, practices and working
conditions. 29 C.F.R. § 1614.102(a)(3).

Review, evaluate and control managerial and supervisory performance in such a
manner as to insure a continuing affirmative application and vigorous enforcement of
the policy of equal opportunity. 29 C.F.R. § 1614.102(a)(5).

Take appropriate disciplinary action against employees who engage in
discriminatory practices. 29 C.F.R. § 1614.102(a)(6).

Establish a system for periodically evaluating the effectiveness of the agency’s
overall equal employment opportunity effort. 29 C.F.R. § 1614.102(a)(11).

Develop the plans, procedures and regulations necessary to carry out its program.
29 C.F.R. § 1614.102(b)(1).

Appraise its personnel operations at regular intervals to assure their conformity
with its program, this part 1614 and the instructions contained in the Commission’s
management directives. 29 C.F.R. § 1614(b)(2).

Ensure that foll cooperation is provided by all agency emplayees to EEO
Counselors and agency EEO personnel in the processing and resolution of pre-
complaint matters . . .” 29 C.F.R. § 1614.102(b)(5).

Evaluate from time to time the sufficiency of the total agency program for equal
employment opportunity and report to the head of the agency with recommendations
as to any improvement or correction needed, including remedial or disciplinary action
with respect to managerial, supervisory or other employees who have failed in their
responsibilities. 29 C.F.R. § 1614.102(cX2).

Assure that individual complaints are fairly and thoroaghly investigated. 29 C.FR.
§ 1614.102(cX(5).

Develop a complete and impartial factual record. 29 C.F.R. § 1614.108(b).
Complete it investigation within 180 days of the date of filing of a complaint. 29
C.FR § 1614.108(e).
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The EEOC fails to comply with the following requirement in 29 C.F.R. § 1614, to wit:

e Periodically review agency resources and procedures to ensure that an agency
makes reasonable efforts to resolve complaints informally, to process complaints in a
timely manner, to develop adequate factual records . . .” 29 C.F.R. § 1614.104(b).
The Act does not provide any sanctions for any of the above listed causes of discrimination in
Federal employment, therefore, the Act changes nothing.

THE FEDERAL EMPLOYEE FAIRNESS ACT OF 1997 WILL NOT IMPROVE THE
EFFECTIVENESS OF ADMINISTRATIVE REVIEW OF EMPLOYMENT
DISCRIMINATION CLAIMS MADE BY FEDERAL EMPLOYEES

The Act will not improve the effectiveness of administrative review of employment
discrimination claims made by Federal employees because:
o The EEOC and the MSPB allow Federal agencies unequal latitude.
¢ Federal managers and others are permitted to commit perjury to the EEOC and the
MSPB without penalty.
o Federal managers and others suffer no sanctions when they discriminate.
o Federal agencies suffer no sanctions when they permit discrimination.
e The discriminatory decisions by government managers and others are defended by
Federal agencies regardless of the truth.
e Agencies use their civil rights office as a tool of management to support
discriminatory decisions.
e Agencies intentionally sabotage the EEO process.
The Act does not change any of the above.

THE ACT WILL NOT SAVE $26 MILLION, BUT WILL MOST LIKELY COST IN
EXCESS OF $30 MILLION

The Act requires each Federal agency “to establish a voluntary alternative dispute
resolution process to resolve complaints.” The Act also increases the amount appropriated to the
EEOC to carry out its additional responsibility. Without a doubt, each Federal agency will
require more monies in its budget to comply with this mandate. The cost of establishing and
administering a voluntary altemnative dispute resolution program in each of the Federal agencies
and the increased amount appropriated to the EEOC will certainly be in excess of $30 million.

The current EEO process requires that a person must see an EEO counselor prior to filing
an EEO complaint. 29 C.F.R. § 1614.105(a) reads in relevant part “Aggrieved persons who
believe they have been discriminated against . . . must consult a Counselor prior to filing a
complaint in order to try to informally resolve the matter.” Part of the EEQ counselor’s role

3
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is to have discussions between management and the aggrieved person in an attempt to resolve the
matter without the necessity of an EEO complaint. 29 C.F.R. § 1614.104(b) reads in relevant
part “The commission shall periodically review agency resources and procedures to ensure that
an agency makes reasonable efforts to resolve complaints informally . . . ™ Conciliatory
discussions are required under the current EEO process. The current process is the most cost
efficient way of attempting to informally resolve an EEO complaint, however, it is not effective
because Federal agencies choose NOT to settle complaints informally. The problem is not a lack
of an informal resolution process and a more expensive informal resolution process will not
make Federal agencies settle complaints informally.

THE ACT WILL NOT STREAMLINE THE EEO PROCESS

The early dismissal of frivolous complaints is currently permitted by 29 CF.R. §
1614.107. The adjudication of charges without a hearing if there is no genuine issue of material
fact in dispute between the parties is permitted by 29 C.F.R. § 1614.10%e)(3). The handling of a
mixed case complaint is adequately addressed by 29 C.F.R. §§ 1614.302-1614.310. Therefore,
the Act will not streamline the EEO process because the problem with the EEO process is not
frivolous complaints, or the adjudication of charges without a hearing if there is no genuine issue
of material fact in dispute, or mixed cases.

THE ACT WILL PROVIDE THE FOUNDATION FOR FEDERAL AGENCIES TO
CONTINUE TO DISCRIMINATE AGAINST FEDERAL EMPLOYEES

The Act defines the term “Federal employee™ only as “an individual employed by, or who
applies for employment with, an entity of the Federal Government.” To prevent a Federal
employee from filing a complaint a Federal agency would only need to terminate the Federal
employee. The Federal employee would not be covered by the Act because he or she would not
be “an individual employed by, or who applies for employment with, an entity of the Federal
Govemnment.”

Further, with regard to the Civil Rights Act of 1964, the Act predominantly amends
Section 717. Section 717 of the Civil Rights Act of 1964 applies only to personnel actions.
However, the D.C., Second, Fifth, Eighth, Ninth, and Tenth Circuits, and the Supreme Court of
the Unites States have held that the Civil Rights Act of 1964 applies to more than just personnel
acuons See Hobson v, Wilson, 737 F.2d 1 (D.C.Cir.1984); Christman v, Skinner, 468 F.2d 723
(2™ Cir.1972); Familias Unidas v, Briscoe, 619 F.2d 391, 398-99 (5® Cir.); Norbeck v.
Davenport Community School Dist, 545 F.2d 63, 67 (8" Cir.1976); Cohen v. Fred Meyer, Inc.,
686 F.2d 793, 796 (9" Cir.1982); Qwnes v. Rush, 654 F.2d 1370, 1379 (10® Cir.1981); NAACP
. Alabama, 357 U.S. 449, 462 (“freedom to associate and privacy in one’s associations™);
Griswold v. Connecticut, 381 U.S. 479; Kusper v, Pontikes, 414 U.S. 51, 56-57; NAACP v,
Button, 371 U.S. 415, 430; Board of Education v. Barnette, 319 U.S. 624; Delonge v. Oregon, -
299 U.S. 353; Elrod v, Bums, 427 U.S. 347, 359; Perry v. Sindermann, 408 U.S. 593, 597; Ex
parte Hull, 312 U.S. 546, 61 S.Ct. 640 (1941) (so, too, is action taken to intimidate prisoners
from initiating legal action); Johnson v, Avery, 393 U.S. 483, 89 S.Ct. 747 (1969) (correctional

officials may not obstruct or unreasonably restrict prisoners in their efforts to obtain judicial
relief); [n Re Primus, 436 U.S. 412, 426, 431, 98 S.Ct. 1893, 1901, 1904; Haris v. Forklift
Systems, Inc., 114 S.Ct. 367, 370 (the phrase “terms, conditions, or privileges of employment”
evinces a congressional intent 10 strike at the entire spectrum of disparate treatment of men and
women in employment.). As the Act predominantly amends Section 717, any form of

4
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employment discrimination that is not a personnel action will remain unaffected by the Act and
Federal agencies would be free to continue their discriminatory ways. In spite of these court
decisions, there are court decisions that stand as roadblocks to the elimination of discrimination
in Federal employment. See Lucas v, Cheney, 821 F. Supp 374 (D. Md. 1992); Page_v. Bolger,
645 F.2d 227 (4" Cir.1981)(en banc), cert, Denied, 454 U.S. 892 (1981).

There are various other problems areas with the Act that prevent it from correcting
discrimination in Federal employment. To enumerate each one in this document is not possible.
There are many problems with Federal agencies’ compliance in the Federal EEO process and
many reasons for discrimination with the Federal sector. The Act does not address any of these
problems or reasons, therefore, the Act will do little, if anything, to correct discrimination in
Federal employment. In an effort to explain all the problem areas of the Act, I attempted to
secure appointments with Mr. Martinez, Ms. Norton, Mr. Cummings, Mr. Wynn, and Mr. Ford,
but I was unsuccessful. My two decades of experience in the Federal sector’s EEO process,
various court decisions, and Federal agencies unbridled defiance of the law of the land force me
to only one conclusion regarding the Act. That conclusion is that the Act, as currently written, is
of no benefit to the Federal employee, or the Federal EEO process because it fails to address any
of the causal factors for discrimination in the Federal workplace and it fails 1o address any of the
problems with the Federal EEO process.

The current EEO process is not broken. The current EEO process does not need fixing.
If the Federal Government complied with the requirements of 29 C.F.R. § 1614, then
discrimination in the Federal Government would have been eliminated a decade ago. The proof
is found in the answer, that you would certainly find unacceptable, to the following question
posed to each Federal agency:

Did your agency fully comply with all of the requirements contained in 29 C.F.R. §

1613 and does your agency fully comply with all of the requirements contained in 29

C.F.R. § 16147 If so, explain completely and with specificity when your agency

reached full compliance, the measures in place in your agency that ensure

compliance and provide supporting dated documentation. If not, explain
completely and with specificity why your agency is not in full compliance. If only
partial compliance, explain completely and with specificity which requirements your
agency fully complies with and the measures in place in your agency that ensure
compliance (provide supporting dated documentation) and explain completely and
with specificity which requirements your agency is not in full compliance with and
why.
My prediction is some agencies will not fully respond, some agencies will not provide supporting
dated documentation, and some agencies, if not all agencies, will lic. In any event, the answer to
this question will certainly be helpful in determining what needs to be included in any new
legislation.

Federal agencies have not complied with the requirements of 29 C.F.R. § 1613 and 1614
for the past two decades which proves that Federal agencies WILL NQT voluntarily comply
with the law and the reqmmnents of 29 C F.R. § 1613 and 1614. IHE_BRQBLEMJS

W'!’! The soluuon to ehmmate dlsmmmatlon in
Federal employment is simple. The Congress must pass legislation that provides extremely stiff
monetary sanctions on Federal agencies, managers and others and th¢ EEOC for failure to
comply with the requirements of 29 CF.R. § 1614. One does not need to see a sign in a bank to
know that bank robbery is against the law and that there are stiff penalties for robbing banks. No
bank robber ever said, “I didn’t know bank robbery is illegal.” When Congress wanted to stop

5
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bank robbery it established stiff penalties for committing bank robbery. Bank robbers don’t get
diversity training, they get prison sentences. Along with money, there is something much more
precious being stolen with the discriminatory decisions at issue here. Congressman Cummings
expressed what that is extremely well during the recent hearing. If Congress wants to stop
discrimination in Federal agencies, then Congress must establish stiff penalties. Anything less is
just a waste of valuable time. What is needed is for the Federal Government to “walk the talk.”
1f the Federal Government will not “walk the talk” voluntarily, then the Congress MUST ensure
that it does. Discrimination in Federal employment is either against the law or it isn’t. This
country is either the land of equality or it isn’t. There is no middle ground on this issue and there
is no gray area.

Men occasionally stumble over the truth, but most of them pick themselves up and hurry off as if
nothing happened.—Winston Churchill

Let us not be content to wait and see what will happen, but give us the determination to make the
right things happen.—Peter Marshall

It is from numberless diverse acts of courage and belief that human history is shaped. Each time
a man stands up for an ideal, or acts to improve the lot of others, or strikes out against injustice,
he sends forth a tiny ripple of hope, and crossing each other from a million different centers of
energy and daring those ripples build a current which can sweep down the mightiest walls of
oppression and resistance.~Robert F. Kennedy

Ability is of little account without opportunity.~Napoleon Bonaparte

The best security against revolution is in constant correction of abuses and the introduction of
needed improvements. It is the neglect of timely repair that makes rebuilding necessary.—-
Richard Whately :

Justice is the firm and continuous desire to render to everyone that which is his due.—Justinian
Whatever the human law may be, neither an individual nor a nation can commit the least act of
injustice against the obscurest individual without having to pay the penalty for it.—Henry David
Thorean

The actions of men are the best interpreters of their thoughts.—John Locke

Sincerely,



422

Date: October 7, 1997

To:  Congressman John Mica
Chairman, House Subcommittee on Civil Service
106 Cannon Office Bldg.
Washington, D.C. 20002
(Tel. 202-225-6427)

From: Valeric Darbe
1600 S. Eads St. #20N
Arlington VA 22202
(703-305-9839) (w )

Dear Chairman Mica;

1 have been informed by Ned Lynch that | have the opportunity to enter comments in the
record regarding “Employment Discrimination in the Workplace”.

1 would like to enter comments regarding aspects of my experience at the Patent and
Trademark Office. Pﬂcuﬁly heinous is PTO management’s deliberate and knowing generation
of false allegations that I had engaged in criminal activity at the PTO, including management's
creation of a police report and its subsequent illegal dissemination in blatant violation of numerous
laws. In addition, since there are no records of the police report being requested from or
provided by the police agency to the PTO, it is impossible for me to track down copies meaning
that these slanderous documents may “haunt” me for the rest of my life, circulating to only God-
knows-where.

On June 3, 1996, | came to work and was publicly escorted out of the workplace (PTO)
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by uniformed armed police officers in front of my cowotkers in a procedure known as a “ban and

bar’. As stated below, 1 didn’t know why at the time.

After the “ban and bar™, I found out that it was part of a coordinated effort to coerce me
into quitting or to fire me. The effort involved PTO management, a man I had made sexual
barassment complaints against (Jon Backenstose-who already had complaints against him to
management by others), and the man’s girlfriend (Rehana Krick). The generation of the false
police report was part of their efforts, occurring & week after Commissioner Bruce Lehman sent
E-mail to Labor Relations (Kit Cooper) regarding the sexual harassment.  As an aside, [ have
learned that the “ban and bar” humiliation tactic has been used in the past by the PTO as reprisal

indicating a pattern of reprehensible behavior by the PTO.

Following is a summary of my situation. There is a lot more, such as evidence

disappearing, but the entire story is VERY long.

1 have worked as a patent examiner in the computer field at the US Patent and Trademark
Office (U.S. PTO) since September of 1993.

In April 1996, I made a complaint 10 management against another employee (Jon

Backenstose). The other employee had been harassing me at work in various ways, trying to get



424

me to have an affair with him, making unwanted comments about my body, which then escalated
to more intimidating behavior such as leaving weapons catalogs in my office, trying to get me into
sword fighting, etc. He even showed up at my church unexpectedly and ran after me shouting. 1
complained to management about his harassment and I told them of my fear of this person.
Instead of resolving the situation, they tried to silence me, at one point telling me “it was (my)
problem if (T) couldn’t handle that kind of behavior” . Management also attempted to make me

quit by making my life miserable in various ways.

I complained about the treatment to Commissioner Lehman-several times in April and
May of 1996. The Commissioner sent E-mail referring to the sexual harassment and my
complaint to PTO Human Resources/Labor Relations on May 1, 1996. Instead of resolving it at

that point, managernent instituted a campaign to fire me.

In their attempt to fire me, a false police report was generated (May 8, 1996) which
alleged that | had engaged in criminal activity on the premises of the PTO. The generation of the
false police report was necessary for the PTO to have a basis (however false) to ban and bar me.
The “ban and bar” means that I was escorted out of the workplace (June 3, 1996) by armed
uniformed police officers, and publicly exiled from the workplace until some unspecified future
time (possibly forever). 1didn’t know why at the time--1 assumed it was an escalation in their
attempt to make me quit by publicly humiliating me and cause me further anguish. Management

had taken great care to insure that neither [ nor the union knew about the police report or any
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allegations contained therein including dissuading the police (the Federal Protective Service) from
investigating--therefore no one contacted me. I only found out about the police report and
allegations after ] was called back to work a month later (July 3. 1996) when I was presented
with the police report in a proposal to suspend me without pay. Incidently,the police (Federal
Protective Service) had no record of the PTO requesting or receiving a copy of the police report
(a Privacy Act document) so it raises the additional question of violations by the PTO of the

Privacy act and the constitutional tight to privacy.

J contacted the Dept. Of Commerce Inspector General's (IG) office in August. 1996
regarding the generation of the false police report. 1 continued to contact them repeatedly for
months as more things became known to me. 1 was finally told by an IG agent that the Inspector
General’s Office typically tumns over things involving the PTO back to the PTO to investigate,
specifically mentioning the name of one of the people involved in the generation of the false police

report as the person who handles the investigations!!

1 fought the proposal to suspend me and, with my union. proved the falseness of
allegations in the proposal -- although we were greatly handicapped by management’s failure to
provide witnesses, evidence etc. as required by the union contract. All the facts and evidence on
my behalf were ignored and I was suspended without pay.  The union and I are still fighting and
have reached the last round prior to arbitration. Management continues their policy of

withholding witnesses, evidence exc. in violation of the union contract and continues to ignore the
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evidence on my behalf. Although they are required by the union contract to answer the evidence

presented-this provision of the union contract is also blatantly disregarded.

In December, 1996; 1 called the Federal Protective Service (FPS) regarding the crime of
generating a false police report. They dispatched an officer who received evidence from me.
Months later, after numerous phone calls pressing for an FPS investigation, I found out that the
officer didn't make a report and FPS Police Chief informed me that the evidence had been
“misplaced". There is reason to believe that the officer turned over the evidence to the PTO in

December after receiving it from me.

I have been fighting this bartle for over a year wrying to clear my name and trying to
salvage my reputation to some extent, get management to follow the law and union contract, find

out official policy and procedures, enforce my rights etc.

I have done Freedom of Information Act and Privacy Act requests and an appeal and
repeatedly gotten stonewalled. In fact, DOC OGC Barbara Frederick has withheld documents
using the excuse that they are “evidence” —since the documents are material evidence in the EEO
investigation, then, 8y law, they are required to be in the EEQ investigatory file. They are not in
the file. In December of 1996, 1 myself saw some of the requested documents and the documents
are damaging to the PTO, which explains the desire of the PTO and DOC 10 withhold them.
Prior to the EEO investigation, I discussed these documents with Paul Donovan (Chief of Staff 1o

Sec. Of Commerce Daley) with regard to & FOIA request and indicated that if they were withheld
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in the (then upcoming) EEOQ investigation, it would constitute a crime.

In summary, the PTO (in viclation of US Criminal Code (Title 18, section 1001)) has
withheld material evidence and material facts in official investigations (the EEO investigation and
two criminal investigations), knowingly continues to use documents containing false information.

etc.

The PTO has repeatedly violated (and continues to violate) the union contract which they
themselves cite as official policy and procedure.

The PTO has been unresponsive for requests for the most basic policies and procedures
that I have requested as a federal employee, as a union member, through the Freedom of
Information act, through the Privacy Act, etc. 1 have been informed that their retuctance to
provide the requested information may be because the PTO routinely makes a mockery of “due

”»

process™.

Not to mention that generating a faise police report in itself is a crime and that interfering

with my reporting a crime is "obstruction of justice”.
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Regarding the EEO complaint process itself:

I attempted to file a reprisal complaint in July 1996 to Eugene Evans at the
OCR at the PTO - it was refused and only accepted when | acquired an attorney.

In my imterview with the investigator hired by the DOC for the formal investigation, T
brought up numerous documents, witnesses and facts in my case. When I received the
investigatory file, a large number of documents 1 had told the investigator about were missing.
witnesses [ had named were not even questioned.

In addition , PTO responses 1 some of the facts were 3o narrow as to be extremely
misleading. For example, management had received prior complaints regarding Backenstose and
harassment, however the file was silent regarding management’s knowledge of prior complaints
(except for my affidavit)--instead there was a statement that there were no EEOQ complaints in the
prior two years regarding Backenstose and sexual harassment--making it appear that there were
no prior complaints when the opposite is true.

The PTO was ahsolutely silent on other facts which I had brought up with the
investigator. There is a stantling difference between details and scope of my affidavit and
affidavits of others interviewed by the investigator.

In addition, the DOC has missed “deadlines” regarding the EEO process.
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In my opinion, the endre concept of it wygency iuvestigating its own violations of law is,

by nature, a conflict of interest.
Thank you for the opportunity to enter this into the record.
Sincercly,

Sk Date

Valerie Darbe
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STATEMENT OF
INTERNAL REVENUE SERVICE
SUBMITTED FOR THE RECORD
for the

Subcommittee on Civil Service
Committee on Government Reform and Oversight

Employment Discrimination in the Federal Workplace
September 25, 1997

The Internal Revenue Service (IRS) appreciates the opportunirty to submit this statement
for the record of the hearing on the topic of employment discrimination in the Federal workplace.
Our statement discusses equal employment opportunity at the IRS.

Equal employment opportunity issues often are related to workforce composition.
Currently, more than 67% of our workforce is female and more than 35% is from minority
groups compared to 61% for females and 30% for minorities just 11 years ago. The percentage
of female IRS executives has increased from 9.7% in 1988 to 23.6% in 1997. The percentage of
executives from minority groups has risen from 10.4% to 13.1% over the same period. We have
had similar changes in the composition of our workforce in the higher pay grades. The
percentage of females in the GS/GM 13/14/15 positions was 22.9% in 1988 and 32.9% in 1997.
For minorities. the numbers rose from 12.2% t0 16.9%.

A number of factors have produced this changing workforce composition. The “baby
boomers™ who came to the Service in large numbers after 1970 began the change in the ethnic

and gender mix of the IRS. Advances in civil rights and educational opportunities, as well as
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changing societal mores and economic necessity also provided the IRS labor force with
increasing numbers of professionally skilled women and minorities. By the .ate 1980s. the IRS
experienced significant changes. not only in its workforce. but also with respect to fulfilling its
primary mission (to administer the wx laws), and as an employer. Changes in workforce
diversity were important in the IRS planning process. They also were imporant as we sought to
facilitate changes to our work environment and new business requirements by adopting a
strategic approach to planning and management that focused on long- and short-term business
objectives.

Our planning process focused on four strategic areas, one of which was “Enhancing
Rnﬁment and Retention of Employees.” In this area. the IRS undertook 17 initiatives and
studies. One study reviewed the status of women and minorities in the IRS. That study (4
Design for Organizational Diversitv: Report of Strategic Initiative ERR-16: Minorities and
Women Within IRS (December 1989)) (ERR-16) has been provided to this Subcommittee and
probably is the most relevant study in connection with this Subcommitiee’s recent hearings.
ERR-16 addressed a number of equal employment opportunity issues within the Service. For
example, it addressed the underrepresentation of women and minorities in management and
leadership positions, as compared to their numbers in the total workforce. It is clear from the
study that the IRS was concerned that the concept of equal employment opportunity was clearly
reflected in our recruitment efforts. but was reflected far less clearly in advancement. The study
also addressed the IRS training and development programs and their adequacy and relevance to

the Service's increasingly diverse workforce.
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ERR-16 defined the strategic direction the IRS was aking in this area as follows:

The Internal Revenue Service at all levels will be representative of
the public it serves and committed to a leadership role that ensures
racial. ethnic. and (sexual) gender equality. The IRS culture will
be free of barriers which limit opportunity for minorities and
women.

To elaborate on this strategic direction, we articulated strategies in five areas:

Strengthening Management Accountability:

Achieving Progress through Education;

Improving the EEO Functional Support to Management:

Ensuring Effective Recruitment. Retention, Development, and Advancement; and

Developing Reliable Workforce Information Systems

ERR-16 called for the IRS to look beyond actions that only remedied existing

representational imbalances and to pursue a comprehensive strategy to understand, and be

strengthened by, the diversity of its human resources. ERR-16 challenged the IRS to become an

organization in which equal employment opportunity was not considered a program for a few

designated groups. but a way of doing business that would ensure that all employees were treated

cquitably and were not advantaged or disadvantaged by their racial or ethnic background or by

their gender. It has never been the policy of the IRS to use quotas 10 achieve diversity. We

wanted to remove barriers to advancement so that any IRS employee who was qualified for a

position would be given a fair chance to attain it. This was our objective in the late 1980s, and

we think it remains a good objective today.
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The IRS acted in good faith to achieve this objective. and took many actions to provide
opportunities for all employees. We were not alone in our efforts to provide opportunities for all
emplovees. The concept of equal opportunity in federal employment had been reaffirmed over
the years by the executive and legislative branches of the federal government and in Supreme
Court decisions. It was against this backdrop that the [RS and other federal departments and
agencies developed affirmative employment programs and policies. We believe that our
programs and policies have served us well. Recent court decisions in the Adarand' and Byrd®
cases have caused us 1o review how we strategically approach or evaluate progress toward our
objectives in the areas of equal employment opportunity for all employees.

In April 1997, a federal district court found. in an interlocutory decision, in By7d that
ERR-16 violated the Fifth Amendment equal protection clause. The plaintiffs, four white male
GS-12 revenue officers. alleged that they had been subjected to age. race. and gender
discrimination in connection with specific personnel actions taken by the IRS. The plaintiffs
contended that ERR-16 encouraged institutional discrimination against white male emplovees,
because its objective was to increase representation of women and minorities in managerial and
executive positions through employee development and advancement strategies.

After Adarand. government actions related to race or ethnicity that are challenged under
the Equal Protection clause are examined under what is called a “strict scrutiny™ standard. Under

the strict scrutiny standard, the government prevails if it shows that its program or policy serves a

! Adarand Constructors Inc. v. Pena. 115 S.C1. 209” (199%).
2 John 4 Byrd v. Robert E. Rubin. Civ. Action No. 95-1280(W.D. La. April 9.1997).

4
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compelling governmental interest and that it is narrowly tailored to serve that interest. In Byrd.
the Court held that ERR-16 encouraged or authorized preferential treatment of minority and
female employees. and that. accordingly. the strict scrutiny standard must be applied to the
Service's initiative. The district coun then concluded that diversification of the Service's
workforce was not a compelling govemnmental interest sufficient to justify the agency’s use of
race and gender critenia in decision making.

Byrd is one of the first federal court decisions in which a federal affirmative action
program was found unconstitutional. It was an interlocutory decision on a motion for partial
summary judgment which could not be appealed until the wrial on the merits had concluded.
After that decision and before a final judgment on the merits. the case was settled by the parties
under an agreement not to disclose the terms of the settlement.

The Acting Commissioner, in an August 19, 1997. Memorandum For All Executives and
Managers. temporarily suspended portions of two standards in individual performance plans and
two measures used in the Business Review (copy attached). The temporary suspension applies
only to these performance measures -- not the affirmative action program. In consulation with
the Justice Department and IRS Chief Counsel. we are working to redesign the elements and
standards of the performance plans for executives and managers for FY 1998. The redesigned
elements and standards will ensure that all managers and executives are evaluated on their efforts
to develop and promote all employees in accordance with affirmative action plans that are

consistent with current law and Administration policy.
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In a September 22. 1997 memorandum. the National Director. Personnel Division.
reiterated the changes 10 1998 performance plans which had been described in the Acting
Commissioner’s memorandum. The memorandum also described new, Treasuryv-mandated EEO
performance elements and standards for all supervisors and managers to be included in the
Executive/Managerial Performance Plan for the FY 1998 performance appraisal period (cop.y
anacl;ed.) The IRS has not terminated its affirmative action program and. indeed. remains
committed to doing everything permitted under law 10 achieve a diverse workforce.

In concluding, the IRS remains committed 10 providing equal opportunities for all
employees and to maximizing the benefits of having a diverse workforce. The IRS is aware of
its affirmative employment responsibilities under Management Directives promulgated by the
Equal Employment Opportunity Commission. and will work with the Commission in

maintaining a lawful affirmative employment program.



DEPARTMENT OF THE TREASL=Y
INTERNAL REVENUE SERVICE
WASHINGTON. D.C 20224

COMMISSIONER

Augus: 19. 1997

MEMOR-NDUM FOR A£_L EXECUTIVES AND MANAGER:

FROM: Michael P. Dolan
Aciing Commiss’oner of internal Revenue

SUBJECZT Affirmative Emplcyment Programs and Pgiicies

Fz- many years, "¢ internal Revesue Service has teen in the forefront in
develor -z programs a-3 policies intenced to previde oppc-unities for alt employees.
The corzsot of equal cgsortunity in federai employment has been reafiirmed over the
years b e executive and legislative branches and in a nL—ber of Supreme Court
decisicrs  From the outset, affirmative action mezsures peitted the consideration of
race. ng: cnal origin, sex or cisability along with cther criter 2 in government decision
making < was against :"is backdrop tha: the Service, as ¢’z other federal depariments
and age-zies, deveiopeg affirmative employment prograrms and golicies.

| zsiieve that the Service's programs and policies hz.2 served us well and that
we are ¢ sironger and mcre effective agency because of cu- actiors in the area of EEO
and cive'sity.. Howeve two court cases are causing us tc “eview how we strategically
apprcac- or evaluate progress on our objectives in these a-z2as. .

i~ Adarand Cons:-uctors, Inc v. Fena, 113 S.Ct. 2087 (19€5), the Supreme
Court he = that federal 2¥irmative action programs that use -acial and ethnic criteria as
2 basis “zr decision making are subject to strict scrutiny. Urder Adarand, afiirmative
action orograms and pce.icies must serve a compelling governmen:al interest, such as
the erac’zation of the present efiects of past discrimination zgainst identifiable victims.
Affirmati 2 action programs that are based on a showing of underrepresentation alone
¢o not sztisfy the Adarznd standard. Also, a recent distric: court case called into
questio~ the application of the Service's strategic initiative i the area of Enhancing
RecruiiTznt and Reteniicn of Employees, ERR-16.

: personally war: 10 reafiirm the Service's commitment to provide equal
opporiu-.es for alt our employees and our desire to maxir-.ze the benefits of having a
diverse workforce However, unti! we thoroughly analyze 2. of the ramifications of
these ccurt cases. it is acvisable to temporarily suspend ce~ain aspects ¢: our
performmznce management system which address expectat:ons or measurements in the
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ALL IRS EXECUTIVES ANZ MANAGERS

area of SEQ and diversity. Tnis suspensic~ z“zcts two of the ce1eral standarcs in
individuz! performance plz-s and two meas.-zt used in the Bus.~ess Review.

The folicwing guidance ap: ies to preparatics ¢’ FY 97 performz-ce appraisals for
executi.gs and managers. .

Oo not z-epare any narrati.< addressing the .2-guage shown in :=e following General
Stangarss.

Critical T'ement: Aghiev
ngd Errcovee Develcpme-:

General Standard: Coach and develop emplcyees to achieve parity at all grade
lévels which is reflective of the Civilian Labcr Force by eliminating barriers in
recruiting, hiring, training, and promoting minorities, women, and persons with
disabilities.

Critical S.ement:

General Standard: Meet the Service's goals in: ...... minority, women, and labor
surplus area contacting. 'Zlease note tha: cr'y a portion of this general stancard is
afiectec. Meet:ng the Service's goals in the zrezs of cash manazsment, promg:
paymen: anc debdt collectic 2re still subject :o rarrative evaluaticn, as appropriate ]

Al other elements arc standards in t=e FY €7 performancs plans shoulcd se
addressz he evaluaticrs. consistent wit~ inz scope of an inc vidual's
respons:cilities. For purpcsss of the Business Review this year, .- the area of EEO
measures, worsforce (pooi series) representatict and targeted cisabilities measures will

not be zzdressed. The Busness Review wili ccver complaint resslution rates.

Aralysis of the impac: of these court cases is ongoing. In the near future you
can excect to see modifica:icns to FY 98 peormance plan stanczrds and additional
guiSancs on how to approzsa our critical resgorsibilities in the arsas of EEO ard
diversity. If you have questsns about this memcrandum, please sontact Paulette
Sewell-Gioson. Acting Naticnal Director, EES a2~d Diversity, at (222) 622-5400.
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

‘SEP 22 1097

MEMORANDUM FOR REGIONAL COMMISSIONERS, CHIEF OFFICERS,
EXECUTIVE OFFICER FOR SERVICE CENTER
OPERATIONS, CHIEF INSPECTOR. NATIONAL DIRECTOR
OF APPEALS, TAXPAYER ADVOCATE, AND DIRECTORS OF
SUPPORT Sg&VICES .
g = 3 S&.f,g FoOR.

FROM: Jamd O'Maliey ’
National Director, Personnel Division

SUBJECT: Changes to the Executive/Managerial Performance Plan and
the New Performance Plan for Management Officials

This memorancum highlights several important changes to the performance
management program. These changes will impact executives, managers, and
management officials Servicewide. Management officials will be on a separate
performance plan for FY 1998 (October 1 - September 30 ) performance appraisal
period. Executives and managers will have a new EEO critical element and standards.

Secause of these changes we are revising Form 9688, Executive/Managerial
Performance Plan, and developing a new form for management officials. These new
forms will not be available until mid Novembper. Until these forms become available, the
attached interim forms should be locally reproduced in order for employees to receive
their performance plans timely. Regulation requires managers to communicate
performance expectations with their employees usually within thirty days after the start
of the rating period. Discussion and documentation of the attached interim forms would
meet that requirement. Completing the formal forms would not be necessary in this
case.

. Suspension of certain aspects of two performance standards in the
Executives/Managers Performance Plan addressing expectations/measurements
in area of EEO and diversity (Acting Commissioner's memo, Affirative
Employment Programs and Policies dated August 19, 1997).

The Service is committed to provide equal opportunities for all employees and to
maximize the benefits of having a diverse workforce. The Service is currently in
the process of assessing its affirmative employment policies and programs in

light of the recent court cases. However, until analysis of the impact these court
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Regior.z. Commissioners, Chief Officers, Executive Officer for Service Center
Operat:zas, Chief Inspector, National Directcr of Appeals, Taxpayer Advocate, and
Directc-s of Support Services

cases have on our performance management program are completed, we have
1emporarily suspended portions of EEO and diversity under the following:

Critical Element : Maximize Customer Satisfaction and Reduce Burden

General Standard: Meet the Service's goals in:. ... minority, women, and
labor surplus area contracting. (Only a portion of this general standard is
s.spended for FY 98 appraisal perioc.)

Crtical Element: Achieve Quality-Driven Productivity through Systems
improvement and Empioyee Development

General Standard: Coach and develop employees to achieve parity atall

grade levels which is reflective of the Civilian Labor Force by eliminating
tarriers in recruiting, hiring, training, and promoting minorities, women,

and persons with disabilities. (Suspended for FY 98 appraisal period.)

. Addition of a separate EEO critical element and performance standards.

The Secretary of the Treasury is mandating uniform EEO performance element
and standards for all supervisors and managers to increase management
accountability for EEO activities. As a result of this mandate, the EEO critical
element and performance standards have been added to the
Executive/Managerial Performance Plan for the FY 1998 appraisal period. The
Department's goal is to send a clear message to all supervisors and managers
that they will be heid accountable for upholding the Department’s commitment to
te EEQ principles.

. Minor changes to the critical elements.
The wording of the critical elements has been revised to reflect the language in

the Strategic Plan and Budget FY 1938. The general standards remain
unchanged.
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Regional Commissioners, Chief Officers, Executive Officer for Service Center
Operations, Chief Inspectsr, National Director of Appeals, Tax:zyer Advocate, anc
Directors of Support Services

New Performance Plan fcr Management Officials (Attachmer: 2)

. In the past, management officials and their supervisors sxperienced probler=s
linking their work to the three corporate objectives in the Strategic Plan and
Budget (SPB) for evaiuating performance. Based upor niput from all ievels of
the organization, new performance elements and stancz-ds were developed to
describe the most common duties to the management c¥icial. The new plan is
within the scope of the management official and consis:zt with the overall
objectives of the organization.

The revised Executve/Managerial Performance Plan a-: the new Managerrent
Official Perfarmance Plan will be printed for Servicewide distriz_tion. We plan to have
Publishing Services print the new forms and send them direct' :0 the CID sites to be
available in mid Novernber. If you have questions regarding tz recent changes,
please call Nora Prokuski at (202) 874-6213, Office of Perforrrznce and Position
Management.

cc: Personnel Officers
TPC Chiefs
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Attachment 1

EXECUTIVE/MANAGERIAL PERFORMANCE PLAN
Name of Empicyee Office/Organization Series and Grade
Title of Positicn Period Covered

From To

This performance plan has been discussed with me and | ha-e been given a copy.
Employee Signature Date
Supervisor's Name/Signature Title Date .
Approving Official's Name/Signature Title Date
INSTRUCTIONS

Your performance plan should be developed by you and your manager. The plan will contain the established
critical elements, related standards, and any amplification/zditional standards developed specifically for you. The
established critical elements and standards were written at the fully successful level and are designed to reflect
basic, on-going responsibilities of executives and managers throughout the Service. While each critical element is
a mandatory performance indicator, $0me general standarcs may not apply to your specific position. You and
your manager should review each general standard and de'ete any that are not applicable for your pian. Deletions
should be noted and initialed on the plan. Additional stancards, reflecting only those few high-priority
requirements that must be accompiished in the rating perioc. may be added to your plan. These should be kept to
a minimum (usually not more than two per élement) and wr:ien at the fully successtul level with appropriate
indicators of quality, quantity, and imeliness.

Your performance will be assessed in accordance with your plan, and will reflect a rating for each critical element
and all applicabie standards. An overall rating (summuy level) will also be determined.

When cartying out your plan responsibilities, it is critical that each efement and standard be accomplished in
accordance with:

legal, pfocodum administrative, technical, and program requirements
objectives in the Strategic Plan and Budget

program directions and manuals

transition to Leadership Compatencies

« o o 6

Progress reviews are an essential part of the performance plan and appraisal system. Although the process of
monitoring plan accompiishment is on-going, a minimurm of one review must be conducted approximately mid-way
through the appraisal period. While a formal written review is not mandated, dowmenauonmatthe review has .
been conducted is required in accordance with local procecures.

PRIVACY ACT STATEMENT

The Privacy Act of 1974 and Paperwork Reducrion Act of 1980 say that when we ask you for informasion, we must tell you: owr legal
right o ask for the information; what sajor purpose we have in asking for it and how it will be used: what could happen if we do aot
receive it: W-thrmrumu-vlnmry required 10 obeain a benefit. or mandatory under the law.

This is being provided pur nPuHxLav 9!-179{?11-«7‘«0/1974)0«01&73! 1974, for individuals who have
been requesied w submit a o

mnmum.cmmmuanumsuscuw e seq., and 5 CFR Part 430.

lnodlrloulb-;umcoppmwwpmdtwmmcw’n«n.mgcmnllmquulhu%mm['—m

Mmmﬂmukuﬂkmwbwmnmwummu_" { of your perfo

mid-year progress reviews. Once p d ia your pery appraisal will be used on & udbbww"
basis by IRS officials. Dmlowuuyul.wh-dc-hnlppmpmlomulwmnnnﬂuhluhfdcrdh‘wﬂ uch as the
Office of P ¢ M the Equal £x Oppomuuryf‘ ission, the General A g Office and others lised in the
appmpnau‘ymdmm The inf i ined in your perfe appmuclupunaf_nﬂks}dwl General Personnel

Fahrcmwmumfomm-qmuhkwmn&mpmﬁu‘m." isal, or conducting a progress review, without
considering any information you may feel is relevent or significans.
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ExecutivdMamgorial Performance Plan
Critical Elements and Performance Standards

The following critical elements azply to all Executives and Managers. The General Standards
appearing with sach element describe the requirements for fully successful performance in all
organizational components anc reflect the importance of successfully managing day-to-day
operations and furthering the Service's progress toward meeting the organizational goals of the
Strategic Plan and Budget. Adctional standards may be prepared for each critical element. These
amplification/additional standarcs should be used for clarification or emphasis of the organization's
needs and the needs of the indridual.

The EEO element and standarcs support the Service's commitment in improving and measuring
EEO effectiveness.

1. Increase Compliance.

Objective: Ensure our products. services, policies, and employees diractly or indirectly encourage
and assist taxpayers to increase the number who voluntarily file timely, accurate, fully paid returns.
When taxpayers do not comply. iake appropriate remedial/enforcement actions to correct future
behavior.

General Standards: Consister: with the scope of your responsibilities, apply leadership
competencies to:

. P'an, implement, monitcr. and deliver programs to meet the goals of the Strategic Plan and
Budget timely and withir: tudget allocations, including but not limited to effective planning
and management of labor costs, space utllization, telecommunication resources, equipment
inventories, and accounting controls.

. Identity emerging tax acministration issues and develop/Amplement strategies to address
them.

. Provide taxpayers with the ability to interact with employees and systems to meet their
diverse needs.

D Maximize resource effeciveness through cross-functional coordination with internal and
extemal stakeholders.

. Foster personal and employee development to better match the skills, abilities, ideas, and
experiences of our diverse workforce o appropriate market segments.

. Administer the tax laws with empowered employees who protect taxpayers’ rights and treat
them ethically with honesty, integrity, faimess, and respect.

. Develop/maintain systems to protect intemal and external customer privacy, keep data
confidential, and maintain adequate security over tax/personnel data.

AmplificatiorvAdditional Standarcs:
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2, Improve Customer Service.

Oblective: Reduce the time and expense experienced by taxpayers, tax professionals, and others
in complying with the tax laws while a: the same time increasing their satisfaction with the tax
system. Use the skills of a diverse workforce to support front-line initiatives to maximize intemal
and external customer satisfaction. .

r
General Standards: Consistent with the scope of your responsibilities, apply leadership
competencies t0:

. Use the skills and abilities of a diverse workforce and technology to redesign/maintain
business processes that reduce expenditures of time, money, and resources for taxpayers
and intemal customers.

. Provide the assistance neaded to resolve issues during the initial contact with taxpayers.
. Provide customized education and enhanced outreach efforts.
- Establish and aggressively monitor necessary intemal controls (annual assurance process)

to deliver a quality product and guard against waste, fraud, and abuse.
. Meet the Servica's goals in cash management, prompt payment, and debt collection.
Amplification/Additional Standards:
3. increase Productivity.
Objective: Continually improve the quality of products and services we provide to our internal and
external customers through the use of tearmwork, systems improvement toois and techniques, and
~the development of a highly trained, diverse workforce.

General Standards: Consistent with the scope of your responsibilities, apply leadership
competencies to:

. Improve processes and products by using systems management techniques and focusing
our modemization efforts to meet customer needs.

. Educate the workforce/stakehoiders on how organizational goals, strategies, policies,
practices, and individual jobs reiate to the Strategic Plan and Budget.

. Empower individuals to use independent judgment to solve problems and deveiop products
and services in a imely and effective manner.

. Establish and maintain a constructive working relationship with the National Treasury
Employees Union to implement the IRS/NTEU Total Quality Organization partnership.

. Support & healthy, safe work snvironment, free from harassment and discrimination, in
which the privacy of employees is respected.
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Promote a workplace climate whare ethical behavior is paramourt and everyone is treated
with honesty, dignity, and respect.

Provide a written performance plan within 30 days of the beginnirg of the rating period anc¢
assign an annual performancae rating of record within 30 days of e close of the rating
period for each employee.

AmplificatiorVAdditional Standards:

4.

Equal Employment Opportunity .

Ob]ocilvo: Application of the Equal Employment Opportunity principles of faimess and equity in the
workplace.

General Standards: In consuitation with the EEO staff and 1o the exter: authorized and consistert
with existing resources:

Supports staff participation in special emphasis programs.

Promptly responds to allegations of discrimination and/or harassment, and initiates
appropriate action to address the situation.

Cooperates with EEO counselors, EEO investigators, and other cfficials who are
responsibie for conducting inquiries into EEO complaints.

Assigns work and makes smployment dacisions in areas such as hiring, promotion, training,
and deveiopmental assignments without regard 1o sex, race, coicr, national origin, refigion,
age, disability, sexual orientation, or prior participation in the EEQ process.

Monitors work environment to prevent instances of prohibited discrimination and/or
harassment.
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MANAGEMENT OFFICIAL PERFORMANCE PLAN

Name of Employee Office/Organization Senes and Grade
Title of Position Period Covered

. : From To
This performance plan has been discussed with me and | have been given a copy.
Employes Signature Date .
Supervisor's Name/Signature Title Date
Approving Officials Name/Signature  Title Date
INSTRUCTIONS

The critical elements are applicable to all management officials. The objective and uniform standaris
under each critica! elements reflect the major day-to-day responsibifities of the position. All standarss are
written at the fully successtul igvel. While each critical element is a mandatory performance indicatcr.
some general standards may not apply. The supervisor and employee should review the uniform
standards and delete any that are not appiicable. Deletions should be noted, initialed, and dated by the
empioyee and supervisor. Local, individual, or team standards, as appropriate, may be included to reflect
areas of emphasis. These should be kept 10 a minimum and shouid be written at the fully successtul level
with appropriate indicators of quality, Quantity, and timeiiness.

The empioyee’s performance will be assessed in accordance with the plan, and will reflect a rating for
-each critical element and applicable uniform standards. An overafl rating (Summary rating) will aiso be
determined.

Progress reviews are an essential part of the performance plan and appraisal system. Although the
process of monitoring plan accomplishment is on-going, a minimum of one review must be conduc:ed
approximately mid-way through the appraisal period. While a formal written review is not mandatec,
documentation that the review has been conducted is required in accordance with local procedures.

PRIVACY ACT STATEMENT

The Privacy Act of 1974 and Paperwork Reduction Act of 1980 say that when we ask you for information, we must
tefl you: our legal right to ask for the information; what major purpose we have in asking for & and how & will be used;
what could happen # we do not recsive i; and whether your response is voluntary, required fo obiain a beneft, or
mandatory under the law.

msmmnmsmmvmdpmnlnhwcuwﬂ-mmducyudiﬂl)Dowmr:n 1974, for
inclividuails who have been requested 10 submit & of

The authority to solicit this information is denived from § USC 4301, ouoq..wscFRPmm

in order (o allow you the opportunity 10 provide input into the appraii % will this
nblmuonlmnyw. mwmmwumwmm nmmsln
of your p ducting mic-year progress reviews. Qmmnd.nﬂum

nywrpoﬂmwuwuuwodma “need lo know” basis by IRS officials. Digclosures mey aiso e
mmmwu.bmmumwnmww such as the Office of Personnel

0 the Equal Empicy Opp ly Commission, the General Accounting Office and others sted in
the appropriste syswem of records. The ink d i your p appraisal is part of TRARS
38.003, GenersJ Records,

Personne!
Failure 10 fumish this information may resull it YOt SUDeIVISOrs Dreparing your Sppraisel, or conducting 8 progress
review, mmmemyMnﬂMuw
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PERFORMANCE PLAN FOR MANAGEMENT OFFICIALS

Critical Elements and Perforrnance Standards

Element1. Program Planning, Management, and Delivery.

Objective:  Plans and organizes assigned activities and projects to timely accomplish work
objectives according to procedural, administrative, and technical requirements, as well as
business goals: Increase Compliance. Improve Customer Service, and Increase Productivity.
Quality and customer service are reflected in all products and activities. .

Uniform Standards:

. Sets effective short and long-tem priorities that are realistic, responsive to
accomplishment of the Strategic Plan and Budget, as well as local priorities. Plans,
implements, monitors, and delivers assigned programs to meet the local goals of the
Annual Performance Plan.

. Effectively implements and moritors assigned progﬁms. Provides necessary oversight
to ensure quality results that are responsive to the needs of the Service, as well as
internalexternal customers.

. Utilizes technology to redesign/maintain business processes that reduce expenditure of
time, money, and resources for taxpayers and internal customers. Reviews and/or
recommends effective use of resources for functional program areas.

D Utilizes systems management principles. Contributes to continuous quality improvement
in day to day work assignments.

Local, individual, or team standards: May be used to define specific outcomes and time
frames.

Element2. Communication, Interpersonal Relationship, Team Work.

Objective:  Develops and maintains fines of communication and interaction which ensure
work accomplishments and enhances work relationships with peers, extemalintemal customers,
superiors, and others.

Uniform Standards:
. Actively assists in meeting unitteam goals as appropriate.
. Exercises sound judgment in identifying the information needed to be communicated.

. Through timely and effective oral and writlen communication, disseminates necessary
information and program guidance.

. Maintains effective working relationships.
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. Keeps management and other appropriate parties imely informed of significant issues.
. Supports a workplace climate where ethical behavior is paramount and everyone is

treated with honesty, dignity, and respect free from harassment and discrimination.

Local, individual, or team standards: May be used to identify specific team goals, working
relationships to be improved, and feedback systems.

Element3. Quality of Expertise. .

Objective: Effectively demonstrates expertise in assigned program areas.

Uniform Standards:

. Continually develops and maintains technical program expertise.

. Provides accurate, timely guidance and instructions.

. Maintains knowledge of broad organizational goals to assure program direction and
guidance advance such goals.

. Effectively researches issues and prepares thorough recommendations and soiutions.

Local, individual, or team standards:  May be used o cite specific issues, projects, goals, or
developmentai activities.
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For more than three centuries, in one form or another, race has been both this country’s
deepest flaw and its cheapest shot. Every period has produced its own version of each,
depending upon the quality of our leadership and the shape of events. Today, presidential and
congressional leadership is once again being tested, but this time not on race alone but on gender
and ethnicity as the country moves rapidly 10 become a multi-racial nation.

Today I want to discuss H.R. 1909 and its potential effects on affirmative action. | think
that | would be most useful if [ did so by bringing to bear my own experience as a former chair
of the Equal Employment Opportunity Commission (EEOC) and a former chair of the New York
City Commission on Human Rights. While ! was at the EEOC, we developed Affimative
Action Guidelines for the purpose of helping employers avoid discriminating against some while
eliminating discrimination against others. These Guidelines are attached to my testimony.
Affirmative action in employment, which has been developed and ratified by the courts, is the
generic model and the most instructive in discussing this subject in other areas.

The New York City law encompassed all forms of discrimination. In New York, |
worked not only to remedy discrimination but, in doing so, to use mechanisms that avoided racial
preference, polarization, and tension among New York City’s numerous and extraordinary array
of racial and ethnic groups. As chair of the New York City Commission, I used strong and
effective affirmative action, including goals and timetables, in a city where the major Jewish
organizations are headquartered. My experience in New York is noteworthy because American
Jews have been perhaps the group most victimized by invidious, exclusionary discriminatory
Quotas. Virtually all the Jewish groups supported my affirmative action work, including goals
and timetables, and later supported my candidacy when President Carter nominated me to chair
the EEOC. My experience in New York as well as the documented support of most of the major
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particular, is persuasive evidence that goals and timetables do not generally lead to quotas.

After the Supreme Court decision in Adarand Constructors, Inc. v, Pena, 115 S.Ct 2097
(1995), applying strict scrutiny to affirmative action remedies, it is fair to ask why anyone would
come forward with the bill before you today. No one can doubt that Adarand has tied the knot as
tightly as anyone in good faith could desire. That decision has caused the Clinton
Administration to undertake large changes tightening alt affirmative action programs. Asa
result, the only set-aside program (a sheltered program at the Department of Defense) has been
eliminated.

To illustrate how affirmative action has been narrowed to meet even the most stringent of
requirements following Adarand, one need only look at the Department of Transportation
Disadvantaged Business Enterprise (DBE) regulations: use of race-neutral alternatives as a
priority in meeting DBE goals; waivers of race-conscious goals altogether if good faith efforts
fail to find qualified subcontractors; using factors other than race (such as social and economic
disadvantage) in determining program eligibility; periodic review of the program through the
reauthorization process; graduation of DBE firms out of the program; among others.

Given the Adamnd strictures imposed by the Supreme Court and the narrowing of
affirmative action by the Clinton Administration, ask what possible purpose could the Canady
bill serve? If anything, the catalogue of new safeguards, tight restrictions, poteatial liability for
abuse, and a daunting new strict scrutiny standard threaten most remaining affirmative action and
leave little room or need for Congressional action.

Today, far from being a threat, affirmative action is surrounded by a plethora of proven
safeguards, daunting new Supreme Court restrictions, and administrative limitations that should
lead this Committee to inquire whether the nation’s antidiscrimination effort has not already been
severely undermined. Without any showing that affirmative action is no longer needed or that it
in fact has been significantly abused, the Canady bill disarms legitimate efforts to eliminate
discrimination. What the bill leaves is a small sumber of benign outreach mechanisms that have
almost a century of documented failure.

It was the courts that led in requiring affirmative remedies, such as numerical indicators
of progress, because they found that the methods in use (such as outreach, the central festure of
Canady) had produced almost no progress. Today, no one who is serious about eliminating
ancient and recalcitrant patterns of discriminatior would return to the remedies of the 1950s, as
this bill does. The 1964 Civil Rights Act, in succeeding the benign 1957 Civil Rights Act,
deliberately opened the way for the moder remedies now in use. Nothing would increase the
cynicism of blacks more than to be told to repair to the old remedics that kept their futhers and
grandmothers in the backwaters of the labor force. Nothing would punish women and their
families more than outreach techniques that allow employers to recruit women to a pool but
continue to hire as before.
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The careless and undocumented assertion that quotas result from goals and timetables has
no basis in fact. The bill's author has not even tried to meet the burden of demonstrating the
extent of abuse. He cites no statistical evidence. The usual anecdotal evidence is unpersuasive,
especially when measured against the countless millions of instances of legitimate and
systematic use of affirmative action in the workplace and the great strides women and minorities
have made only as a result of strong affirmative action.

The same courts that are chiefly responsible for developing affymative remedies have
also built strong safeguards. The Supreme Court has required that neutral measures be
considered before using race- or sex-based remedies; that remedies not be used to maintain a
balance, even if layoffs immediately undo remedial hiring or promotion; that remedies be time-
limited,; that remedies be tightly tailored to the particular problem; that remedies be flexible; that
numerical remedies reflect the number of qualified minorities and women in the applicable pool;
that race or sex can be one but not the exclusive factor; that remedies oot “unnecessarily
tramme!” on others or discharge them from their positions, even if the existing wotkers received
their positions because of discriminatory practices; and that only good faith efforts, not actual
hiring of excluded individuals, be required, even where there has been deliberate segregation.

Beyond the safeguards developed by courts are others that operste as a matter of law. For
examnple, because goals are remedial, they automatically become illegal once the employment
system is operating effectively to bring in members of the excluded groups on its own, evea if
the employer has not fully corrected discrimination. This stage normally is reached when s
critical mass of individuals from the excluded group has been recruited, because then the system
can revert to word of mouth recruitment. Particularly after the system is corrected, the use of
numerical remedies is itself discriminatory. For example, whea Title VII of the 1964 Civil
Rights Act was enacted, the majority of real estate agents were men; today the majority are
women. Long before the point of complete reversal of the discrimination, affirmative action
would have been inappropriate, once it was clear that the veneer of discrimination had been
wiped away and womea were coming into the real estate profession as 3 matter of course.
Furthex, goals and timetables play an important role in protecting against “reverse
discriminstion.” An employer who engages in the sppropriate outreach and makes a good faith
eﬂ‘onmﬁndmmormamdmmymmueeﬁwuwhennotﬁnﬁngaﬁmemnd
sufficiently qualified spplicants.

This may be one of the reasons that business and the most successful use of affirmative
action, our own Armed Forces, have long successfully embraced affimative action, including
goals and timetables, quite apart from the more farsighted desire to do the right thing we see
from business and the Services today. Business has been spared billions of dollars in litigation
mm&nwbhhumduﬂmmhmwmmcﬁcm
law enforcement.

Business support of affirmative action has been largely responsible for its survival since
1980. When the Reagan administration tried to eliminate affirmative action, it was the business
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community and, ironically, Senator Bob Dole, who opposed affirmative action in the last
Presidential campaign, who saved goals and timetables. Business had come to rely on the
assessments by the Labor Department’s Office of Federal Contract Compliance, which uses
goals and timetables to help identify and correct exclusionary but often unintentional practices,
an early wamning that has saved countless amounts of money and time that would otherwise have
gone into litigation. Goals bave been essential to understanding whetber discriminatory practices
and tests are actually being eliminated. For example, if an employer is using a new test or
advertising in new sources, goals that result in employees from new groups tell him that the new
techniques are removing exclusionary barriers and protecting him from litigation.

Finally, let me offer perhaps the most persuasive evidence that white males are not
victims of affirmative action. At the EEOC, on average, white men filed only 1.7% of
discrimination complaints between 1987 and 1994 alone. Yet, neither at the'EEOC or in other
adminjstrative agencies or courts have white males showed a reluctance to pursue their rights
against discrimination. White men file the great majority of age discrimination cases at EEOC —
6,541 of 8,026 age complaints filed in 1994. The reason, of course, is that age discrimination is
the most common form of discrimination white men face - and they pursue their rights with a
vengeance. They are objects of age discrimination in particular because employers often seek to
climinate experienced and management level employees because of the cost of their wages and
benefits. The record on age discrimination shows that white males understand discrimination.
Their record of failing to pursue other forms of discrimination, including “reverse
discrimination,” is compelling evidence that affirmative action has not significantly
discriminated against them.

This is not the time for a bill to kill affirmative action. President Clinton is about to take
the country through a much needed dislogue on racial relations. This bill invites confrontation,
oot dialogue, racial, ethaic and gender discord, not reconcilistion. Do not pass this bill. Pass it
by.
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