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THE FEDERAL ADVISORY COMMITTEE ACT

WEDNESDAY, NOVEMBER 5, 1997

HoOUSE oF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m., in room
2247, Rayburn House Office Building, Hon. Stephen Horn (chair-
man of the subcommittee) presiding.

Present: Representatives Horn and Maloney.

Ex Officio present: Representative Waxman.

Staff present: J. Russell George, staff director and chief counsel;
Robert Alloway and John Hynes, professional staff members; An-
drea Miller, clerk; Matthew Ebert, staff assistant; David McMillen,
minority professional staff member; and Ellen Rayner, minority
chief clerk.

Mr. HoORrN. I apologize for being late. We had a vote on the floor,
and we will have several more. Let me just explain for the benefit
of the audience what we're going to be going through.

After this live quorum is fulfilled on the floor, and we have at
least 218 people to do business with, there will be 13 minutes more
of debate, and then we’ll have a vote. So I'm hoping to get in a half
hour starting now, and you’ll just have to bear with us during the
afternoon. Some of our friends on the other side might well have
20 votes for us to go through today, and we might well be here to
midnight. But let me start in with reading a few remarks to open
this hearing. Mrs. Maloney will be right behind me.

The Federal Advisory Committee Act of 1972 governs the activi-
ties of the advisory committees created by Government to obtain
expert views and advice. The act was designed to address two
major concerns.

One, advisory committees seemed to be disorganized at that
time. They were duplicative, and generally in need of oversight.
Since I've been a member of a number of advisory committees over
25 years, I can agree with that statement.

Two, committee activities often took place without public partici-
pation, making it hard to know whether the committees were really
acting in the public interest.

The act addressed these concerns by requiring among other
things, open meetings, involvement by government officials, bal-
anced membership, and oversight located in the General Services
Administration. It also established termination dates for commit-
tees unless their charters had been renewed.

(D
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The National Academy of Sciences is an independent organiza-
tion of scientists and academics that was founded in 1863 in the
midst of the Civil War, during the Lincoln administration. It fre-
quently sets up committees that provide independent advice to the
Government. The National Academy of Public Administration, of
which I am a member, founded in 1967, is an independent organi-
zation chartered by Congress to assist Federal, State, and local
governments on matters of efficiency and accountability.

Congress did not intend for the act to apply to either of these
academies. This intent in relation to the Academy of Sciences was
expressly noted during the deliberations on the legislation concern-
ing advisory committees within the House of Representatives.

For the last 25 years, the administration, Congress, and the
Academies have never questioned the applicability of this law. Now
a U.S. appeals court decision applied the law to the National Acad-
emy of Sciences. Just this week the Supreme Court announced it
will let the decision stand. The National Academy of Public Admin-
istration was not a party to the recent litigation, but it appears
thalf the appeals court ruling would apply to this organization as
well.

We are here today to review the implementation of the Federal
Advisory Committee Act, and to consider legislative proposals that
would return the National Academy of Sciences to the status and
law that it held before the recent court rulings. There seems to be
broad agreement on this goal. The administration, the House and
the Senate, the majority and the minority, all agree that the acad-
emy should not be subject to the full process of the Federal Advi-
sory Committee Act.

I've been informed by staff that the Senate is prepared to quickly
consider legislation to address this issue before the end of this ses-
sion. A letter supporting this effort from Frank Raines, Director of
the Office of Management and Budget, will be entered into the
record without objection at this point.

[The letter referred to follows:]



‘:‘::'% EXECUTIVE OFFICE OF THE PRESIDENT
- OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR October 28, 1997

The Honorable Steven Horn

Chairman

Subcommittee on Government Management,
Information and Technology

Committee on Government Reform and Oversight
U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Hom:

This letter presents the views of the Administration on proposed legislation that would
amend the Federal Advisory Committee Act, 5 U.S.C. App. 2, to clarify that the Act applies to
committees that are subject to actual management and control by Federal officials.

The need for this legislation was created by the recent decision of the U.S. Court of
Appeals for the District of Columbia Circuit in Animal Legal Defense Fund, Inc. v. Shalala, 114
F.3d 1209 (D.C. Cir. 1997), that FACA should apply to panels of the National Academy of
Sciences. In so deciding, the court of appeals appears to have misinterpreted what Congress
intended when it adopted FACA in 1972. The concept of extending FACA to privately managed
and controlled organizations outside the Federal government such as the National Academy of
Sciences was discussed and rejected when the FACA legislation was adopted by the House of
Representatives. 118 Cong. Rec. 31.421 (1972). The Administration believes that Congress did
not intend to apply FACA in this situation. The Executive Branch has consistently followed this
interpretation of Congressional intent since 1973. The court decision is directly contrary to that
longstanding interpretation.

Moreover, while the full impact of the court of appeal’s decision remains to be clarified.
implementing this decision may impose significant burdens on the Federal government. More
than 450 NAS panels potentially could become subject to FACA. This is almost equal to the
total number of discretionary committees (committees created under general agency
authorization) that are now subject to FACA in all Federal agencies. Thus, implementation
would almost double the number of discretionary committees subject to the FACA chartering
requirements, almost double the number of discretionary committees that must be monitored by
Federal officials, and significantly increase the administrative burdens on OMB and GSA in
overseeing FACA committees. [n addition. there is a risk that other entities outside the Federal
government might subsequently be deemed “quasi-public™ and thus subject to FACA.



As now written. FACA applies to advisory committees that are “established” or “utilized”
by Federal agencies. 5 U.S.C. App. 2. section 3(2). Congress can remedy the problem created
by the recent court decision by clarifying that a “utilized” committee means one that is subject to
actual management and control by a Federal agency. This interpretation is consistent with
decisions handed down by appeilate courts prior to the 1997 decision in Animal Legal Defense
Fund, which have held that FACA applies only when committees are subject to actual
management and control by agency officials. See Washington Legal Found. v. U.S. Sentencing
Comm 'n, 17 F.3d 1446 (D C Cir 1994); Food Chemical News v. Young, 900 F.2d 328 (D.C.
Cir.), cert. denied. 498 U.S. 846 (1990). Adoption of this language would also be consistent with
administrative policy that the Executive Branch has followed for the past 25 years.

Sincerely,

ey

Franklin D. Raines
Director

Identical Letter Sent To The Honorable Fred Thompson.
The Honorable Bill Frist, The Honorable John Glenn,
The Honorable Dan Burton. The Honorable Carolyn Maloney,
The Honorable Henry A. Waxman



“Strike Section 3(2)(C) and all that follows in Section 3(2) and insert in lieu thereof:

*3(2)(C) established or utilized by one or more agencies. in the interest of
obtaining advice or recommendations vor the President or one or more agencies or
officers of the Federal Government, except that such terms exclude:

(i) any committee created by an entity other than an agency or officer of
the Federal Government and not subject to actual management and control
by such agencies or officers, and

(ii) any committee composed wholly of full-time, or permanent part-time,
employees of the Federal Government. The Administrator shall prescribe
regulations for the purposes of this subsection”.”
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Mr. HORN. The General Services Administration and the General
Accounting Office will testify as to their basic agreement. I under-
stand that representatives of the National Academy of Sciences, in
an attempt to address some of the issues that motivated the recent
court ruling, have agreed to make certain changes in its processes.

The changes already agreed to are: One, post to the Internet for
public comment the committee members’ names, biographies, and
brief conflict of interest disclosures when they are nominated. Two,
invite public attendance at all data gathering committee meetings
by posting notice to the Internet. Three, post to the Internet for the
public record the names and biographies of reviewers of final com-
mittee reports. Four, for formal committee meetings that are not
opened to the public, to make summary minutes available to the
public.

These changes will benefit the public and the academies, and will
also contribute to the quality and credibility of academy products.
Proposals for additional changes must be considered, in light of
their efficacy—Are they appropriate and necessary? Would they
have a negative or a positive impact upon the quality and credibil-
ity of academy products?

I hope that the committee process changes that have been agreed
to are implemented in a straightforward manner. Public participa-
tion points should be required in any contract that a Federal agen-
¢y has with either the National Academy of Sciences or the Na-
tional Academy of Public Administration.

The legislative proposals we will consider today should instruct
the General Services Administration, which administers the Fed-
eral Advisory Committee Act to issue regulations detailing this re-
quirement.

We'’re going to hear from two panels. On the first panel are rep-
resentatives from the General Accounting Office, the programmatic
review and audit review arm of the Congress; the General Services
Administration; and the Office of Management and Budget, which
represents the views of the President and the Presidency.

On the second panel are representatives from the National Acad-
emy of Sciences; the National Academy of Public Administration,
the Animal Defense League Fund; and the Natural Resources De-
fense Council.

We thank you all for coming today, and we look forward to your
testimony.

Let me note the process we follow here now in taking testimony
for some of you who might be new to us. And that is: all witnesses
before us, except Members of Congress, are sworn as to telling the
truth—and that’s in case perjury is committed. These are inves-
tigating committees, and we function the same as the full commit-
tee.

In addition, when we call on you to testify—and it’s in the order
in which it is on the roster for this hearing—your biography is
automatically introduced, so it will just be a simple introduction I
give. Your full testimony is automatically put into the record, and
what I'd like you to do is, if you can, summarize your testimony
in 5 to 10 minutes.

Now for major agencies, such as the General Accounting Office,
obviously we give them leeway. They are our objective source to
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overlook a lot of these issues, and we depend a lot on what they
have to say. So I'm willing to stay here all day to midnight. I'm
just going to have to run back and forth for 20 different votes, the
way it’s going with some of our friends.

[The prepared statements of Hon. Stephen Horn and Hon. Caro-
lyn B. Maloney follows:]
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“The Federal Advisory Committee Act”
November 5, 1997

OPENING STATEMENT
REPRESENTATIVE STEPHEN HORN (R-CA)

Chairman, Subcommittee on Government Management,
Information, and Technology

The Federal Advisory Committee Act of 1972 governs the activities of advisory committees
created by the Govermment to obtain expert views and advice. The Act was designed to address two
major concerns. One, advisory committees seemed to be disorganized, duplicative, and generally in
need of oversight. Two, committee activities often took place without public participation, making it
hard to know whether the committees were really acting in the public interest.

The Act addressed these concerns by requiring, among other things, open meetings, involvement
by Government officials, balanced membership, and oversight located in the General Services
Administration. It also established termination dates for committees unless their charters are renewed.

The National Academy of Sciences is an independent organization of scientists and academics
that was founded in 1863. It frequently sets up committees that provide independent advice to the
Government. The National Academy of Public Administration, founded in 1967, is an independent
organization chartered by Congress to assist Federal, State, and locai governments on matters of
efficiency and accountability.

Congress did not intend for the Act to apply to either of these Academies. This intent in refation
to the Academy of Sciences was expressly noted during the deliberations on the legislation in the House
of Representatives. For the last twenty-five years the Administration, Congress, and the Academies
have never questioned the applicability of this law. Now, a U.S. Appeals Court decision applied the
law to the National Academy of Sciences. Just this week the Supreme Court announced it will let this
decision stand. The National Academy of Public Administration was not a party to the recent litigation,
but it appears that the Appeals Court ruling would apply to this organization as well.

We are here today to review the implementation of the Federal Advisory Committee Act and to
consider legislative proposals that would return the National Academy of Sciences to the status under



the law that it held before the recent court rulings. There seems to be broad agreement on this goal.
The Administration, the House and the Senate, the Majority and the Minority ali agree that the
Academies should not be subject to the full process of the Federal Advisory Committee Act. I have
been informed by staff that the Senate is prepared to quickly consider legislation to address this issue
before the end of this session. A letter supporting this effort from Frank Raines, Director of the Office
of Management and Budget, will be entered into the record. The General Services Administration and
the General Accounting Office will testify to their basic agreement.

I understand that representatives of the National Academy of Sciences, in an attempt to address
some of the issues that motivated the recent court ruling, has agreed to make certain changes in its
processes. The changes already agreed to are:

1. Post to the internet for public comment the committee members' names, biographies,
and brief conflict of interest disclosures when nominated.

2. Invite public attendance at all data gathering committee meetings by posting notice to
the internet.

3. Post to the internet for the public record the names and biographies of reviewers of
draft committee reports.

4. For formal committee meetings that are not open to the public, to make summary
minutes available to the public.

These changes will benefit the public and the Academies and will also contribute to the quality
and credibility of Academy products.

Proposals for additional changes must be considered in light of their efficacy. Are they
appropriate and necessary? Would they have a negative or positive impact upon the quality and
credibility of Academy products?

I hope that the committee process changes that have been agreed to are implemented in a
straightforward manner. Public participation points should be required in any contract that a Federal
agency has with ejther the National Academy of Sciences or the National Academy of Public
Administration. The legislative proposals we will consider today should instruct the General Services
Administration, which administrates the Federal Advisory Committee Act, 1o issue regulations detailing
this requirement.

We are going to hear from two panels. On the first panel are representatives from the General
Accounting Office, the General Services Administration, and the Office of Management and Budget.
On the second panel are representatives from the National Academy of Sciences, the National Academy
of Public Administration, the Animal Defense League Fund, and the Natural Resources Defense
Council.

Thank you for coming today. We look forward to your testimony.
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STATEMENT OF THE HONORABLE CAROLYN MALONEY
ON
THE FEDERAL ADVISORY COMMITTEE ACT
AND
THE NATIONAL ACADEMY OF SCIENCES

November 4, 1997

Thank you Mr. Chairman for holding this hearing. Each
year the federal agencies spend nearly $150 million to
purchase advice from the National Academy of Sciences.
That advice is then used to develop public policy. In some
cases that advice becomes public policy without change.
But most of the time, developing that advice is done in
secret. That should not be. If we are spending public funds,
the public has a right to know what is going on.

The Federal Advisory Committee Act was designed to
address just these kinds of cases, and the Court was correct
to say that it should apply to the National Academy of
Sciences. Clearly, the National Academy is in the business
of advising federal agencies. The Federal Advisory
Committee Act was passed by Congress to assure that
advice to the government was done in the open -- not behind
closed doors. It was also passed by Congress to make sure
that special interests did not have undue influence on public
policy. Itis not a perfect law, but our government is better
off with it that it would be without such a law.
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| am concerned that some people think that the Appeals
Court decision should be overturned by simply exempting
the National Academy from the Act. That would be a
mistake, and a disservice to the citizens that have prevailed
in court. But more important, it would be a disservice to the
National Academy of Sciences. If we address this problem
carefully and seriously, we can craft a solution that allows
the Academy to continue its excellent work, and at the same
time provides public access to the process. That public
access will bolster the Academy’s claim that it provides

honest and objective advice.

| have great respect for the work done by the National
Academy. But not everyone in this House feels the same
way. In my fight to assure a fair and accurate census, | am
constantly told by those who oppose sampling that the
National Academy panels that endorsed the use of sampling
were manipulated to assure that recommendation. 1, for
one, would be glad to see the Academy process opened up
so that those opponents of sampling could observe what
goes on for themselves. If there is manipulation going on, |
would like to know about it. Let’s open the process and let
the watchdog be someone who believe there is a conspiracy

afoot.
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Finally, Mr. Chairman, | am surprised that the same
people who argued that the First Lady’s committees of
physicians to advise her on health care reform be subject to
the Federal Advisory Committee Act are now clamoring to
exempt these committees of scientists from the same act.

Congressman Waxman and | have been talking with the
National Academy of Sciences and the litigants, as well as
representatives from the Administration and other
interested private sector groups. We are close to a set of
principles that all agree would provide the relief from
bureaucratic burdens desired by the Academy and GSA,
provide the openness to the process that forced this issue to
the courts in the first place, and protect the deliberative
process that the Academy claims is central to their work. |
hope that you will work with us to develop bipartisan
legislation that has broad support from all involved.

Finally, Mr. Chairman, Congressman Waxman and |
have received a number of letters from individuals and
groups who support the open and free flow of ideas. | would
like to ask that those letters, along with two reports on
academy panels, be put into the record.
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Mr. HORN. So with that, if the team that is here will stand, raise
their right hands.

[Witnesses sworn.]

& Mr.d HoRN. The clerk will note that all three witnesses have af-
rmed.

We will now begin in the order they are listed in the program.
We have L. Nye Stevens, the Director of Federal Management and
Workforce Issues, General Government Division, U.S. General Ac-
counting Office. He’s accompanied by staff, which I will ask him to
introduce now for the record, with titles, so the transcriber has it
straight, and I have it straight, and my colleagues have it straight.

Mr. Stevens.

STATEMENT OF L. NYE STEVENS, DIRECTOR, FEDERAL MAN-
AGEMENT AND WORKFORCE ISSUES, U.S. GENERAL AC-
COUNTING OFFICE; G. MARTIN WAGNER, ASSOCIATE ADMIN-
ISTRATOR FOR GOVERNMENT POLICY, GENERAL SERVICES
ADMINISTRATION, ACCOMPANIED BY JAMES L. DEAN, DI-
RECTOR OF THE COMMITTEE MANAGEMENT SECRETARIAT

Mr. STEVENS. Yes, Mr. Chairman. I have several staff members
who worked on the Federal Advisory Committee Act at this sub-
committee’s request for a number of months, and we’re going to be
reporting partial results of that work today.

Richard Caradine, who's the Assistant Director of the Federal
Management Workforce Issues area; Ron Cormier, and Michael
Tovares, who were evaluators in that.

Mr. HORN. Are they going to testify today?

Mr. STEVENS. No, sir.

Mr. HorN. OK. You want to introduce Mr. Wagner, Mr. Dean?

Oh, OK, you're here for the GSA. All right, fine. I thought maybe
you had some of the usual team here—you’re it.

Mr. STEVENS. I may have—it depends on the questions you ask,
Mr. Chairman.

Mr. HorN. OK.

Mr. STEVENS. I may have to call on someone. But I'll really be
very brief in view of the time here.

The major question that we've addressed for this committee is
the extent to which the President’s 1993 Executive order, which set
forth a goal of reducing the overall number of advisory committees
that the Government had to take care of, has been achieved. The
goal was to reduce by at least one-third, by the end of fiscal year
1993, the number of discretionary advisory committees that were
in existence. Also we have examined the extent to which that had
made any difference in terms of the cost and numbers of committee
members.

My written statement has an overview of GSA’s process. I think
I'll leave that to GSA in their statement, and we will touch briefly
on the two bills that are before you today. The Office of Manage-
ment and Budget, in providing guidance to agencies on the 1993
Executive order, established a maximum ceiling number, discre-
tionary advisory committees for each agency, and a monitoring
plan. Under the guidance, agencies were to report their committee
levels annually to OMB, and request its approval before they cre-
ated any new advisory committees. Later OMB dropped the re-
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quirement for prior approval of new committees as long as agencies
were beneath their approved ceiling.

By all accounts, until 1993 the overall number of advisory com-
mittees was on the rise. Although the President’s goal of reducing
the number of discretionary committees by one-third was not
achieved in the timeframe he set forth, which was the end of that
fiscal year, there certainly has been a response to the Executive
order, and the number did start to drop in 1994 and has continued
for the past 4 years.

During the overall 4-year period that we looked at, the number
of discretionary committees dropped from 833 to 530 or a 36 per-
cent decline. And the total number of advisory committees, includ-
ing the discretionary and nondiscretionary dropped from 1,305 to
exactly 1,000, or a 23-percent drop overall.

Almost all of the reduction in advisory committees, 303 out of the
305 total from fiscal year 1993 to 1996, was attributable to the cut
in discretionary committees; the nondiscretionary ones stayed
about even. Discretionary committees of course do not include advi-
sory committees that are mandated by Congress and those created
by the President. The 530 discretionary committees that existed
during fiscal year 1996 were 4 fewer than the governmentwide
OMB ceiling of 534, and we're told by GSA that the decline has
been continuing through this year.

We also think it’s notable that even though the overall number
of advisory committees declined during this 4-year period, the cost
and the number of committee members did not show any com-
parable decline. The number of members serving on committees ac-
tually increased about 4 percent, from 28,317 to 29,511, and the
cost of committees also increased about 3 percent in nominal dol-
lars. When you take inflation into account there was about a 4-per-
cent decrease.

On the average the number of members per committee rose from
22 to 30, and the cost per committee rose from $110,000 to
$148,000 during that 4-year period; slightly less when adjusted for
inflation.

Now a plausible explanation for part of the increase in per com-
mittee cost is the number of the mergers that have taken place.
And according to a GSA report and the implementation of the Ex-
ecutive order, agencies recommended 196 discretionary advisory
committees for merger, which means moving some of the functions
into new or existing committees.

Another possible explanation for some of the increase in cost is
the increase in the number of advisory committee meetings over
that period. It went up about 14 percent, from 4,386 to over 5,000.
Although the number of meetings has risen, the percentage of open
meetings has declined; 49 percent of the meetings were open in
1993 compared to 44 percent in the lastest fiscal year, 1996.

Now the focus of today’s hearing, I realize, is a proposal to
amend FACA to specify that the act does not apply to committees
that are created by an entity other than an agency or Federal offi-
cial, and they're not subject to actual management and control by
Federal officials as the act provides.

This proposal of course is in response to the recent court decision
that you mentioned, Mr. Chairman, which the Supreme Court de-
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clined to review just this week, that the Federal Advisory Commit-
tee Act did apply to panels of the National Academy of Sciences.

This development hasn't really been the specific focus of our
work today. I would like to make two observations that do arise
from it, however. First, the extent to which these entities are in-
cluded under FACA, will likely have an impact on GSA in that
agency’s oversight capacity.

Under the court of appeals decision, according to OMB, more
than 450 National Academy of Science panels could potentially be-
come subject to FACA, and therefore fall under the purview of
GSA. The inclusion of the Academy of Science’s panels and perhaps
other similarly situated entities, including NAPA, could pose re-
source implications for GSA. We did a 1989 report, which we’re up-
dating for you, which showed that those were quite severe for GSA.

Second, and finally, the inclusion of additional entities under
FACA might also affect Federal agencies that sponsor the panels.
FACA requires that advisory committees be managed and con-
trolled by a Federal agency. Management control generally means
that meetings are to be chaired and attended by an agency em-
ployee that set the agenda, and certain meeting-related decisions,
such as whether to open the meetings or close them to the public.

Agencies also have to provide administrative support to the com-
mittees, and certain costs would be incurred. We know from our
analysis of GSA’s records, that the average cost just for the Federal
staff involved in the 1,000 advisory committees that exist today—
or 1996—was about $75,000 per committee. And we're not suggest-
ing that the possibility of additional cost is a reason for deciding
whether or not to include certain entities under FACA, but cer-
tainly we believe it would be important for Congress to be aware
of those costs as it deliberates on the matter.

I'll stop here, Mr. Chairman, and respond to any questions you
might have,

[The prepared statement of Mr. Stevens follows:]
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss our work on federal advisory committees.
Congress has recognized that when properly organized and managed, advisory committees
can provide a useful source of expertise and advice. However, in 1972, because of its
concern about the proliferation and lack of effective management of advisory committees,
Congress enacted the Federal Advisory Committee Act (FACA). FACA is iﬁtended to
keep the number of advisory committees to the minimum necessary by ensuring that (1)
valid needs exist for establishing and continuing advisory committees, (2) the committees
are properly managed and their proceedings are open to the public, and (3) Congress is
kept informed of their activities. FACA directs the General Services Administration
(GSA) to establish and maintain a Committee Management Secretariat to oversee advisory
committee activities. In 1993, the President issued an executive order that directed
agencies to reduce by at least one-third the number of discretionary advisory committees
that they sponsored (those not mandated by Congress or established by the President) by
the end of fiscal year 1993. FACA committees are either established under agency
authority, authorized by Congress, mandated by Congress, or established by the President.

As agreed, we will focus our testimony today on (1) an assesstnent of whether Executive
Order 12838, signed by the President on February 10, 1993, achieved its goal of reducing
the number of discretionary advisory committees by at least one-third by the end of fiscal
year 1993 and the extent to which the costs and number of committee members changed
during the same period; and (2) an overview of GSA's oversight responsibilities under
FACA. Also as agreed, we will continue our work on GSA's oversight of advisory
committee activities and additional issues that you and Senator John Glenn asked us to
review—advisory committee management, committee members' independence, and

participation of outside parties. We will report on this work at a later date.

To assess whether the administration achieved its goal of reducing the number of
discretionary advisory committees and the extent to which committees' costs and

membership had changed, we analyzed the annual reports of the President on federal
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advisory committees from fiscal years 1993 through 1996 and reviewed GSA historical
data. To identify GSA's Committee Management Secretanat oversight responsibilities
under FACA, we reviewed applicable laws, regulations, and GSA guidance to agencies
regarding advisory committee activities and interviewed GSA's Committee Management

Secretariat officials.

NUM SORY COMMITTEES DECLINED, BUT THE C AND
NUMBE ER M VE RISEN

According to the President's annual reports on advisory committees, the total number of
advisory committees decreased from a high of 1,305 during 1993 to a low of 1,000 during
1996, the most recent year for which complete data were available. Nearly all of this
reduction, 303 of the 305 drop, was due to cuts in the number of discretionary advisory
committees. The reduction in the number of advisory committees since 1993 follows the
President's 1993 executive order, which called for at least a one-third reduction in
discretionary advisory committees. Discretionary committees do not include advisory
committees mandated by Congress and those created by the President. Appendix I shows
the number of advisory committees by the four establishment authorities during fiscal
years 1993 through 1996.

The Office of Management and Budget (OMB), in providing guidance to agencies on the
1993 executive order, established a maximum ceiling nuraber of discretionary advisory
committees for each agency and a monitoring plan. Under the guidance, agencies were to
report their committee levels annually to OMB and request its approval before creating
any new discretionary committees. Later, OMB dropped the requirement for prior
approval of new committees as long as agencies were beneath their approved ceilings. In
a June 1994 memorandum to agency heads, the Vice President called for each agency to
reduce advisory committee costs by at least another 5 percent beyond the savings
achieved by the one-third reduction that resulted from implementation of the executive

order.
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According to GSA officials, and as reported in the President's annual reports, the overall
number of advisory committees was on the rise before 1993, but in response to the 1993
executive order the number started to drop in 1994. (See app. II.) Almost all of the
reduction in advisory committees (303 of 305) from fiscal year 1993 to 1996 was
attributable to the cut in discretionary committees. Although the President's goal of
reducing the number of discretionary committees by one-third was not achieved
governmentwide by the end of fiscal year 1993,' the number of discretionary committees
dropped from 833 to 530 (36 percent) during the 4-year period; and the total number of
advisory committees dropped from 1,305 to 1,000 (23 percent). The 530 discretionary
committees that existed during fiscal year 1996 were 4 less than the governmentwide
OMB ceiling of 534 committees. According to GSA, the number of discretionary
committees has continued to decline; and, as of mid-September 1997, the number was
479, 55 below the ceiling.

Although the overall number of advisory committees declined during the 4-year period,
their costs and the number of committee members increased. The number of members
serving on the committees increased from 28,317 to 29,511 (4 percent), and the costs of
committees increased in nominal dollars from $143.9 to $148.5 million (3 percent).
However, in constant 1993 dollars, the costs decreased from $143.9 to $138.3 million (4

percent) for the 4-year period.

On average, the number of members per committee rose from 22 to 30, and the costs per
committee rose from $110,276 to $148,519 from fiscal year 1993 to 1996. In constant 1993
dollars, the average costs per committee rose from $110,276 to $138,314 for the 4-year
period. One possible explanation for part of the increase in per committee costs and
members is mergers. According to a GSA report on the implementation of the 1993

executive order, agencies recommended 196 discretionary advisory committees for

'The fiscal year 1993 Annual Report of the President on Federal Advisory Committees
shows that 28 of 64 (44 percent) executive departments, independent agencies, and other
organizations either met or exceeded the one-third reduction.

3
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merger. Mergers would include moving some of the functions and members to existing or

new committees, according to GSA Committee Management Secretariat officials.

Another possible explanation for some of the increase in costs is the increase in the
number of advisory committee meetings. During the same 4-year period, the number of

advisory committee meetings increased from 4,387 to 5,008 (14 percent).

Although the number of meetings has risen, the percentage of open meetings compared to
the percentage that were closed and partially closed has declined—49 percent of meetings
were open in 1993 compared to 44 percent in 1996. Advisory committee meetings can be
closed to the public if specific administrative procedures and specific provisions of the
Government in the Sunshine Act (5 U.S.C. 552b) are followed. These provisions provide
for closed meetings to protect, for example, matters that need to be kept secret in the
interest of national security or foreign policy, trade secrets, and information of a personal
rature, the disclosure of which would constitute an invasion of privacy. We did not
examine the appropriateness of the decisions to close or partially close the FACA
meetings. Appendix III shows a breakdown of the number of open, closed, and partially

closed meetings from fiscal year 1993 to 1996.

GSA'S COMMITTEE MANAGEMENT SECRETARIAT OVERSIGHT ROLE

Under FACA and GSA regulations implementing FACA, GSA's Committee Management

Secretariat is responsible for

- consulting with agencies on new and reauthorized advisory committees to ensure that
FACA requirements are met;

- making comprehensive annual reviews of each advisory committee and making
recommendations to the President and to the agency head or Congress on any action
the Secretariat deems necessary, including abolishing the committee or merging it with

another committee;
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— preparing the President’s annual report to Congress on the activities, status, and
changes in the composition of advisory committees; and
- ensuring that follow-up reports are prepared on the status of recommendations made

by presidential advisory committees.

For fiscal year 1997, GSA's Committee Management Secretariat had a budget of $645,000

and 8 employees.

on Advi ecs

FACA and GSA regulations require that agencies consult with GSA before establishing
new and reauthorized advisory committees. As part of this consultation, agencies are
required to submit charters and justification letters, which must contain specific
information. FACA outlines that agencies are to include 10 specific items in the charter,
including the committee's objectives and scope of activities, the time period necessary to
carry out its purpose, and the estimated annual staff years and costs. GSA regulations
state that agencies must address three items in the justification letter, including why the
committee is essential to conduct the agency's business, why the committee's functions
cannot be performed by the agency or other means, and how the agency plans to attain
balanced membership. GSA's role is to review agency proposals to establish advisory
committees and determine whether FACA requirements are met. The regulations say that
GSA is to review the proposals and notify the agency of its views within 15 days, if
possible, However, GSA does not have the authority to stop the formation of an advisory

committee.

GSA regulations also require that agencies publish a notice in the Federal Register when
either new or reauthorized discretionary advisory committees are established.
Commiittees mandated by Congress or established by the President are not required to
issue such notices. New discretionary committee notices are required to address three of
the specific items that must be contained in the charter and justification letter. These
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items include a description of the nature and purpose of the committee, a discussion of
the agency's plan to attain a fairly balanced membership, and a statement that the
committee is necessary and in the public interest. Notices for reauthorized committees

do not need to include these three items.

Comprehensive Annual Reviews

FACA requires GSA to make an annual comprehensive review of each advisory committee
to determine whether it is carrying out its purpose, whether its responsibilities should be
revised, and whether it should be abolished or merged with another committee. After
completing the reviews, GSA is required to recommend to the President and to the agency

head or Congress any actions GSA deems should be taken.

GSA regulations require that agencies prepare an annual report for each committee,
including the agencies' recommendations for continuing, merging, or terminating
committees. For continuing committees (not new or terminated), agencies are required
to describe such things as how the committee accomplishes its purpose, the frequency of
meetings and the reason for continuing the committee, and why it was necessary to have
closed committee meetings if such meetings were held. The committee's annual reports

also are to include the committee costs.

GSA procedures call for it to use the data it receives in the agencies' annual reports,
including the agencies' recommendations to continue or terminate the committees, in
conducting the comprehensive annual review and in preparing the President's annual

report.

Presudent's_ Annual Reports to Congress

The President is required to report annually to Congress on the activities, status, and

changes in the composition of advisory committees. The annual reports are due to
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Congress by December 31 for each preceding fiscal year. GSA prepares the annual
reports for the President with information provided in agencies' annual reports on each

advisory committee that existed during the fiscal year.

Follow-up Reports to Congress on Presidential
Advisory Committee Recommendations

FACA requires the President, or his delegate, to report to Congress within 1 year on his
proposals for action or reasons for inaction on recommendations made by a presidential
advisory committee to the President. According to FACA's legislative history, these
follow-up reports would help justify the investments in the advisory committees and
provide accountability to the public and Congress that the recommendations are being

addressed.

According to GSA regulations, the agency providing support to the advisory committee is
responsible for preparing and transmitting the follow-up report to Congress. However,
the regulations also state that the Secretariat is responsible for ensuring that the follow-
up reports are prepared by the agency supporting the presidential committee and may

solicit OMB and other appropriate organizations for help, if needed to ensure compliance.

RECENT PROPOSAL TO AMEND FACA

A focus of today's hearing is the proposal to amend FACA to specify that the act does not
apply to committees that are created by an entity other than an agency or federal official
and are not subject to actual management and control by federal officials. This proposal
is in response to a recent decision by the U.S. Court of Appeais for the District of
Columbia that FACA applied to panels of the National Academy of Sciences (NAS).

This development has not been the focus of our work and we have not assessed the

merits of the issue. I would like to make two observations, however. First, the extent to
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which these entities are included under FACA will likely have an impact on GSA in its
oversight capacity. Under the Court of Appeals decision, according to OMB, more than
450 NAS panels could potentially become subject to FACA and therefore fall under GSA
purview. The inclusion of NAS panels, and perhaps other similarly situated entities used
by other organizations, could pose resource implications for GSA whose staff of 8

employees is currently responsible for overseeing about 1,000 advisory committees.

Second, the inclusion of additional entities under FACA in accordance with the Court of
Appeals decision might also affect the federal agencies that sponsor the panels (albeit
somewhat indirectly in the instance of the NAS.) FACA requires that advisory
committees be managed and controlled by a federal agency. This has not been the case
for those committees that were made subject to FACA pursuant to the Court of Appeals
decision. Management and control generally means that meetings are to be chaired or
attended by an agency employee and that certain meeting-related decisions-such as
whether a particular meeting should be open or closed to the public-are to be made by
the agency. Agencies also provide administrative support to their committees. It is
unclear whether agencies would be required to provide the same active participation in
the activities of NAS-type panels. If they did, certain costs would have be incurred.
While we do not know what those costs might be, we know from our analysis of GSA
records that the average annual cost for federal staff involved in the 1,000 advisory
committees in existence during fiscal year 1996 was about $75,000 per committee. We
are not suggesting that the possibility of additional costs is a reason for deciding whether
or not to include certain entities under FACA. But, we do believe it is important for the

Congress to be aware of such costs as it deliberates on the matter.

Mr. Chairman, this concludes my statement. I will be pleased to answer any questions

you or any Members of the Subcommittee may have.



APPENDIX I APPENDIX 1
DISTR ON OF ORY COMM ES STABLISHMENT
AUTHORITY
DURING FI YEARS 1993-1996

Establishment authority
Discretionary committees Nondiscrétiona:y committees
Agency Authorized by Mandated by Presidential
Fiscal year authority Congress Congress directive

1993 401 432 444 28
1994 316 423 429 27
1995 325 318 438 29
1996 286 244 438 32

Source: Annual Reports of the President on Federal Advisory Committees.
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APPENDIX II APPENDIX II
FEDERAL ADVISORY COMM STATISTICS
DURING FISCAL YEARS 1993-1996
Number of Total costs
Total number discretionary in millions Number of
Fiscal year | of committees committees (nominal dollars) members
1993 1,305 833 $143.9 28,317
1994 1,195 739 1334 30,446
1995 1,110 643 157.0 29,766
1996 1,000 530 148.5 29,511

Source: Annual Reports of the President on Federal Advisory Committees.

10
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APPENDIX III APPENDIX 1II
TYPES OF FEDERAL ADVISORY COMMITTEE MEETINGS
DURING FISCAL YEARS 1993-1996
Type of meetings
Fiscal year Open Closed Partially closed Total
1993 2,162 1,210 1,015 4,387
1994 1,826 1,502 781 4,109
1995 2,443 2,233 503 5,179
1996 2,208 2,379 421 5,008

Source: Annual Reports of the President on Federal Advisory Committees.

(410155)

11
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Mr. HORN. Well, we thank you very much, Mr. Stevens, and of
course your full report is part of the record of the hearing auto-
matically.

We now have Mr. G. Martin Wagner, the Associate Adminis-
trator for Governmentwide Policy of the General Services Adminis-
tration. He’s accompanied by Mr. James L. Dean, the director of
the Committee Management Secretariat, who implement the advi-
sory committee program.

Mr. WAGNER. Thank you, Mr. Chairman. Since my more detailed
comments will be submitted in the record, I will briefly summarize
sorﬁe oé' the points from the written comments specific to the issue
at hand.

Mr. Chairman, you have requested our views regarding an
amendment to FACA which would clarify the term, “utilized”, as
used in section 3(2) of the act. The proposed language as originally
drafted and commented upon by the Director of OMB on October
28, 1997, would clarify the circumstances under which the act’s
provisions would or would not apply to advisory committees di-
rectly created by non-Federal entities. I understand, as you men-
tioned earlier, that that letter will be submitted into the record.

The actual management and control test established by the pro-
posed amendment is consistent with current case law construing
FACA’s scope. The amendment would thus make clear that the
same actual management and control test that is currently applied
to committees created by private entities and by governmental bod-
ies not covered by FACA, such as the Sentencing Commission,
should also be applied to committees created by the National Acad-
emy of Sciences and the National Academy of Public Administra-
tion. And that similar organizations, regardless of whether they are
deemed private or quasi-public institutions.

The D.C. circuit’s recent decision in Animal Legal Defense Fund
v. Shalala, which established separate definitions of utilized com-
mittees, depending on whether they are created by quasi-public in-
stitutions, would be overruled, and a single harmonious and con-
sistent construction of FACA’s scope would be adopted.

Adoption of the proposed language is also consistent with the
long-recognized understanding of that phrase—“established or uti-
lized,”—that it does not include committees created by entities
under a contract, grant, or similar arrangement. The amendment
would make clear that this same construction applies regardless of
whether the contracting entity is considered a private or quasi-pub-
lic institution. The amendment would thus reaffirm that regardless
of the creating entity’s private or quasi-public character mere Fed-
eral funding of a committee’s work, through the use of a govern-
ment contract and/or the subsequent use of a committee’s work
product by an agency, do not constitute actual management and
control.

In our view the proposed amendment—variations of which are
contained in two discussion drafts under review by the subcommit-
tee—would result in a clearer more consistent, and more workable
interpretation of FACA. Accordingly, GSA supports the proposed
language as drafted.

One of the alternative discussion drafts which we have reviewed
departs from the above language by opening certain aspects of the
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National Academy of Sciences’ processes to the public. The admin-
istration would not oppose alternative approaches that would add
sunshine provisions with respect to NAS or NAPA. The administra-
tion would, however, oppose broader legislation that might affect
other committees and issues.

In short, we support reasonable alternatives to address the NAS
situation, not alternatives that go beyond that specific issue. We
would be pleased to offer our comments on these proposals during
today’s hearings.

Mr. Chairman and members of the subcommittee, that concludes
my oral statement. Mr. Dean and I would be pleased to answer any
questions you may have.

[The prepared statement of Mr. Wagner follows:]
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Mr. Chairman, Members of the Subcommittee, | am pleased to discuss with you
today those responsibilities assigned to the General Services Administration (GSA)
regarding implementation of the Federal Advisory Committee Act (FACA), as well as
proposed amendments to the Act currently under consideration. | am accompanied by
James L. Dean, Director of the Committee Management Secretariat. The Secretariat
was established by section 7(a) of the Act.

OVERVIEW OF GSA RESPONSIBILITIES
The Act assigns the_Secretariat a number of important governmentwide roles
and responsibilities which, taken together with those specific functions reserved for the
Congress and other Exeputive Branch Departments and agencies, are designed to
improve the management of, and accountability for, advisory committees. The Act
envisioned that the Secretariat would exercise its responsibilities as part of the
policymaking process managed through the Office of Management and Budget (OMB),
which was the case until it was transferred to GSA on November 20, 1977, by
Executive Order 12024. Among the statutory responsibilities assigned to GSA are:
¢ Preparing the Annual Report on Federal Advisory Committees for
consideration by the President, and transmiittal to the Congress by December
31st of each year (section 6(c));

e Conducting an annual comprehensive review (ACR) covering the
performance of, and need for, existing advisory committees (section 7(b));

e Issuing regulations, guidelines, and management controls (section 7(c));

« Providing for adequate notice to the public regarding committee meetings

(section 10(a)2)3));
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e Issuing guidelines on committee member compensation in conjunction with
the Office of Personnel Management (section 7(d));

* Providing for follow-up reports on public recommendations of Presidential
advisory committees (section (6(b)); and

* Assuring that advisory committees are established in accordance with the
Act's requirements (section 9).

Responsibilities assigned to agencies which sponsor advisory committees subject to
FACA include: -

« Issuing and maintaining uniform administrative guidelines and management
controls (section 8(a));

« Appointing a Committee Management Officer (CMO) to provide oversight of
the agency's entire committee inventory (section 8(b));

« Consulting with the Secretariat regarding proposals to establish advisory
committees (section 9(a)(2));

« Filing Charters with the Congress prior to initiating committee activities
(section 9(c));

* Maintaining records, minutes, and reports covering closed meetings (section
10(b)c)(d));

e Appointing a Designated Federal Officer (DFO) for each committee (section
10(e)):

« Maintaining financial records (section 12(a));

* Providing support services (section 12(b));
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+ Terminating advisory committees as appropriate, consistent with FACA
(section 14(a)(1)(A)); and
o Taking appropriate action to renew advisory committees based on
performance.
In addition, the Act provides that the Congress will conduct continuing reviews of
advisory committees (section 5(a)), and provide for the issuance of committee reports, if
any, with respect to committees mandated by statute.
THE SECRETARIAT'S POLICY AND OVERSIGHT ROLE

The Committee Management Secretariat’s policy and oversight role has
continued to emphasize its relationship with OMB, as well as the development of
partnerships with agencies subject to FACA.

Beginning in March 1988, following a GSA-led study conducted for the
President’s Council on Management Improvement (PCMI), the Secretariat outlined a
series of actions which were necessary to strengthen the Act's consistent application.
Included among these actions were steps to more effectively evaluate existing advisory
committees. This process resuited in a governmentwide comprehensive review of all
existing committees, as directed by OMB Bulletin 89-08, dated December 23, 1988.
Other PCMI recommendations were incorporated into GSA's Final Rule implementing

FACA during October 1989.
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Also, in tandem with recommendations received from the General Accounting
Office (GAOQ) during October 1988, the Secretariat initiated actions to fulfill other
agency needs such as the establishment of a quarterly training course (March 1989),
issuance (during June 1990) of governmentwide guidance on follow-up reports by
Presidential committees required by section 6(b), and the development of a new
database to track committee transactions (1991). The latter improvement allowed GSA
to issue a separate annual comprehensive review (ACR) of all committees, as required
by section 7(b), during February 1992.

Additional efforts to fuifill FACA's requirement for an ACR have been undertaken
under the aegis of Executive Order 12838, “Termination and Limitation of Federai
Advisory Committees” (February 10, 1993), and its implementing instructions, OMB

Bulletin 93-10 (April 1, 1993) and OMB Circular A-135, dated October 5, 1994.
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The Secretariat is currently in the process of revising its regulations

implementing FACA and plans to issue a Proposed Rule during January 1998.
RESULTS

The Secretariat has worked with OMB and the interagency community to take
steps to assure that advisory committees are effectively managed and that the
requirements of FACA and Executive Order 12838, are achieved. These actions have
helped to assure that agencies will continue to emphasize those initiatives which will
result in less bureaucracy and a more responsive and cost-effective government.

During fiscal year 1996, 59 Federal departments and agencies sponsored 1,000
adv