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NOTE

This Compilation of title §, United States Code, relating to gov-
ernment organization and employees, includes amendments made
to that title through Public Law 105-394 (December 31, 1998).
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1Catchline does not conform to section heading.
280 in law. The item for section 3373 does not conform to the heading for such section.
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101.
102.
103.
104.
105.

CHAPTER 1—ORGANIZATION

Executive departments.
Military departments.
Government corporation.
Independent establishment.
Executive agency.

§ 101. Executive departments

The Executive departments are:
The Department of State.
The Department of the Treasury.
The Department of Defense.
The Department of Justice.
The Department of the Interior.
The Department of Agriculture.
The Department of Commerce.
The Department of Labor.
The Department of Health and Human Services.
The Department of Housing and Urban Development.
The Department of Transportation.
The Department of Energy.
The Department of Education.
The Department of Veterans Affairs.

§ 102. Military departments

The military departments are:
The Department of the Army.
The Department of the Navy.
The Department of the Air Force.

§103. Government corporation

For the purpose of this title—

(1) “Government corporation” means a corporation owned
or controlled by the Government of the United States; and

(2) “Government controlled corporation” does not include a
corporation owned by the Government of the United States.

§ 104. Independent establishment

For the purpose of this title, “independent establishment”

means—

(1) an establishment in the executive branch (other than
the United States Postal Service or the Postal Rate Commis-
sion) which is not an Executive department, military depart-
ment, Government corporation, or part thereof, or part of an
independent establishment; and

(2) the General Accounting Office.
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§ 105. Executive agency

For the purpose of this title, “Executive agency” means an Ex-
ecutive department, a Government corporation, and an inde-
pendent establishment.



CHAPTER 3—POWERS

Sec.

301. Departmental regulations.

302. Delegation of authority.

303. Oaths to witnesses.

304. Subpenas.

305. Systematic agency review of operations.
306. Strategic plans.

§301. Departmental regulations

The head of an Executive department or military department
may prescribe regulations for the government of his department,
the conduct of its employees, the distribution and performance of
its business, and the custody, use, and preservation of its records,
papers, and property. This section does not authorize withholding
information from the public or limiting the availability of records
to the public.

§302. Delegation of authority

(a) For the purpose of this section, “agency” has the meaning
given it by section 5721 of this title.

(b) In addition to the authority to delegate conferred by other
law, the head of an agency may delegate to subordinate officials
the authority vested in him—

(1) by law to take final action on matters pertaining to the
employment, direction, and general administration of per-
sonnel under his agency; and

(2) by section 3702 of title 44 to authorize the publication
of advertisements, notices, or proposals.

§303. Oaths to witnesses

(a) An employee of an Executive department lawfully assigned
to investigate frauds on or attempts to defraud the United States,
or irregularity or misconduct of an employee or agent of the United
States, may administer an oath to a witness attending to testify or
depose in the course of the investigation.

(b) An employee of the Department of Defense lawfully as-
signed to investigative duties may administer oaths to witnesses in
connection with an official investigation.

§304. Subpenas

(a) The head of an Executive department or military depart-
ment or bureau thereof in which a claim against the United States
is pending may apply to a judge or clerk of a court of the United
States to issue a subpena for a witness within the jurisdiction of
the court to appear at a time and place stated in the subpena be-
fore an individual authorized to take depositions to be used in the
courts of the United States, to give full and true answers to such
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written interrogatories and cross-interrogatories as may be sub-
mitted with the application, or to be orally examined and cross-ex-
amined on the subject of the claim.

(b) If a witness, after being served with a subpena, neglects or
refuses to appear, or, appearing, refuses to testify, the judge of the
district in which the subpena issued may proceed, on proper proc-
ess, to enforce obedience to the subpena, or to punish for disobe-
dience, in the same manner as a court of the United States may
in case of process of subpena ad testificandum issued by the court.

§305. Systematic agency review of operations

(a) For the purpose of this section, “agency” means an Execu-
tive agency, but does not include—
(1) a Government controlled corporation;
(2) the Tennessee Valley Authority;
(3) the Alaska Railroad,;
(4) the Virgin Islands Corporation;
(5) the Atomic Energy Commission;
(6) the Central Intelligence Agency;
(7) the Panama Canal Commission; or
(8) the National Security Agency, Department of Defense.
(b) Under regulations prescribed and administered by the
President, each agency shall review systematically the operations
of each of its activities, functions, or organization units, on a con-
tinuing basis.

(c) The purpose of the reviews includes—

(1) determining the degree of efficiency and economy in the
operation of the agency’s activities, functions, or organization
units;

(2) identifying the units that are outstanding in those re-
spects; and

(3) identifying the employees whose personal efforts have
caused their units to be outstanding in efficiency and economy
of operations.

§ 306. Strategic plans

(a) No later than September 30, 1997, the head of each agency
shall submit to the Director of the Office of Management and Budg-
et and to the Congress a strategic plan for program activities. Such
plan shall contain—

(1) a comprehensive mission statement covering the major
functions and operations of the agency;

(2) general goals and objectives, including outcome-related
goals and objectives, for the major functions and operations of
the agency;

(3) a description of how the goals and objectives are to be
achieved, including a description of the operational processes,
skills and technology, and the human, capital, information, and
other resources required to meet those goals and objectives;

(4) a description of how the performance goals included in
the plan required by section 1115(a) of title 31 shall be related
to the general goals and objectives in the strategic plan;
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(5) an identification of those key factors external to the
agency and beyond its control that could significantly affect the
achievement of the general goals and objectives; and

(6) a description of the program evaluations used in estab-
lishing or revising general goals and objectives, with a sched-
ule for future program evaluations.

(b) The strategic plan shall cover a period of not less than five
years forward from the fiscal year in which it is submitted, and
shall be updated and revised at least every three years.

(c) The performance plan required by section 1115 of title 31
shall be consistent with the agency’s strategic plan. A performance
plan may not be submitted for a fiscal year not covered by a cur-
rent strategic plan under this section.

(d) When developing a strategic plan, the agency shall consult
with the Congress, and shall solicit and consider the views and
suggestions of those entities potentially affected by or interested in
such a plan.

(e) The functions and activities of this section shall be consid-
ered to be inherently Governmental functions. The drafting of stra-
tegic plans under this section shall be performed only by Federal
employees.

(f) For purposes of this section the term “agency” means an Ex-
ecutive agency defined under section 105, but does not include the
Central Intelligence Agency, the General Accounting Office, the
Panama Canal Commission, the United States Postal Service, and
the Postal Rate Commission.
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SUBCHAPTER I—GENERAL PROVISIONS

§500. Administrative practice; general provisions

(1) “agency” has the meaning given it by section 551 of this
title; and
(a) For the purpose of this section—

(2) “State” means a State, a territory or possession of the
United States including a Commonwealth, or the District of
Columbia.

(b) An individual who is a member in good standing of the bar
of the highest court of a State may represent a person before an
agency on filing with the agency a written declaration that he is
currently qualified as provided by this subsection and is authorized
to represent the particular person in whose behalf he acts.

(c) An individual who is duly qualified to practice as a certified
public accountant in a State may represent a person before the In-
ternal Revenue Service of the Treasury Department on filing with
that agency a written declaration that he is currently qualified as
provided by this subsection and is authorized to represent the par-
ticular person in whose behalf he acts.

(d) This section does not—

(1) grant or deny to an individual who is not qualified as
provided by subsection (b) or (c) of this section the right to ap-
pear for or represent a person before an agency or in an agency
proceeding;

(2) authorize or limit the discipline, including disbarment,
of individuals who appear in a representative capacity before
an agency;

(3) authorize an individual who is a former employee of an
agency to represent a person before an agency when the rep-
resentation is prohibited by statute or regulation; or

(4) prevent an agency from requiring a power of attorney
as a condition to the settlement of a controversy involving the
payment of money.

(e) Subsections (b)(d) of this section do not apply to practice
before the Patent Office with respect to patent matters that con-
tinue to be covered by chapter 3 (sections 31-33) of title 35.

(f) When a participant in a matter before an agency is rep-
resented by an individual qualified under subsection (b) or (¢) of

1The items relating to sections 561-596 generally were added by section 4 of P.L. 102-354
(106 Stat. 945). These items probably should not have “Sec.” at the beginning. The item relating
to section 584 was added by section 10(b) of P.L. 104-320 (110 Stat. 3873). This item conforms
with the style of this table of sections.
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this section, a notice or other written communication required or
permitted to be given the participant in the matter shall be given
to the representative in addition to any other service specifically re-
quired by statute. When a participant is represented by more than
one such qualified representative, service on any one of the rep-
resentatives is sufficient.

§501. Advertising practice; restrictions

An individual, firm, or corporation practicing before an agency
of the United States may not use the name of a Member of either
House of Congress or of an individual in the service of the United
States in advertising the business.

§502. Administrative practice; Reserves and National
Guardsmen

Membership in a reserve component of the armed forces or in
the National Guard does not prevent an individual from practicing
his civilian profession or occupation before, or in connection with,
an agency of the United States.

§ 503. Witness fees and allowances

(a) For the purpose of this section, “agency” has the meaning
given it by section 5721 of this title.
(b) A witness is entitled to the fees and allowances allowed by
statute for witnesses in the courts of the United States when—
(1) he is subpenaed under section 304(a) of this title; or
(2) he is subpenaed to and appears at a hearing before an
agency authorized by law to hold hearings and subpena wit-
nesses to attend the hearings.

§ 504. Costs and fees of parties

(a)(1) An agency that conducts an adversary adjudication shall
award, to a prevailing party other than the United States, fees and
other expenses incurred by that party in connection with that pro-
ceeding, unless the adjudicative officer of the agency finds that the
position of the agency was substantially justified or that special cir-
cumstances make an award unjust. Whether or not the position of
the agency was substantially justified shall be determined on the
basis of the administrative record, as a whole, which is made in the
adversary adjudication for which fees and other expenses are
sought.

(2) A party seeking an award of fees and other expenses shall,
within thirty days of a final disposition in the adversary adjudica-
tion, submit to the agency an application which shows that the
party is a prevailing party and is eligible to receive an award
under this section, and the amount sought, including an itemized
statement from any attorney, agent, or expert witness representing
or appearing in behalf of the party stating the actual time ex-
pended and the rate at which fees and other expenses were com-
puted. The party shall also allege that the position of the agency
was not substantially justified. When the United States appeals the
underlying merits of an adversary adjudication, no decision on an
application for fees and other expenses in connection with that ad-
versary adjudication shall be made under this section until a final
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and unreviewable decision is rendered by the court on the appeal
or until the underlying merits of the case have been finally deter-
mined pursuant to the appeal.

(3) The adjudicative officer of the agency may reduce the
amount to be awarded, or deny an award, to the extent that the
party during the course of the proceedings engaged in conduct
which unduly and unreasonably protracted the final resolution of
the matter in controversy. The decision of the adjudicative officer
of the agency under this section shall be made a part of the record
containing the final decision of the agency and shall include writ-
ten findings and conclusions and the reason or basis therefor. The
decision of the agency on the application for fees and other ex-
penses shall be the final administrative decision under this section.

(4) If, in an adversary adjudication arising from an agency ac-
tion to enforce a party’s compliance with a statutory or regulatory
requirement, the demand by the agency is substantially in excess
of the decision of the adjudicative officer and is unreasonable when
compared with such decision, under the facts and circumstances of
the case, the adjudicative officer shall award to the party the fees
and other expenses related to defending against the excessive de-
mand, unless the party has committed a willful violation of law or
otherwise acted in bad faith, or special circumstances make an
award unjust. Fees and expenses awarded under this paragraph
shall be paid only as a consequence of appropriations provided in
advance.

(b)(1) For the purposes of this section—

(A) “fees and other expenses” includes the reasonable ex-
penses of expert witnesses, the reasonable cost of any study,
analysis, engineering report, test, or project which is found by
the agency to be necessary for the preparation of the party’s
case, and reasonable attorney or agent fees (The amount of
fees awarded under this section shall be based upon prevailing
market rates for the kind and quality of the services irurnished,
except that (i) no expert witness shall be compensated at a rate
in excess of the highest rate of compensation for expert wit-
nesses paid by the agency involved, and (ii) attorney or agent
fees shall not be awarded in excess of $125 per hour unless the
agency determines by regulation that an increase in the cost
of living or a special factor, such as the limited availability of
qualified attorneys or agents for the proceedings involved, jus-
tifies a higher fee.);

(B) “party” means a party, as defined in section 551(3) of
this title, who is (i) an individual whose net worth did not ex-
ceed $2,000,000 at the time the adversary adiudication was ini-
tiated, or (ii) any owner of an unincorporated business, or any
partnership, corporation, association, unit of local government,
or organization, the net worth of which did not exceed
$7,000,000 at the time the adversary adjudication was initi-
ated, and which had not more than 500 employees at the time
the adversary adjudication was initiated; except that an orga-
nization described in section 501(c)(3) of the Internal Revenue
Code of 1954 (26 U.S.C. 501(c)}3)) exempt from taxation under
section 501(a) of such Code, or a cooperative association as de-
fined in section 15(a) of the Agricultural Marketing Act (12
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U.S.C. 1141j(a)), may be a party regardless of the net worth of
such organization or cooperative association or for purposes of
subsection (a)(4), a small entity as defined in section 601;

(C) “adversary adjudication” means (i) an adjudication
under section 554 of this title in which the position of the
United States is represented by counsel or otherwise, but ex-
cludes an adjudication for the purpose of establishing or fixing
a rate or for the purpose of granting or renewing a license, (ii)
any appeal of a decision made pursuant to section 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 605) before an agency
board of contract appeals as provided in section 8 of that Act
(41 U.S.C. 607), (ii1) any hearing conducted under chapter 38
of title 31, and (iv) the Religious Freedom Restoration Act of
1993;

(D) “adjudicative officer” means the deciding official, with-
out regard to whether the official is designated as an adminis-
trative law judge, a hearing officer or examiner, or otherwise,
who presided at the adversary adjudication;

(E) “position of the agency” means, in addition to the posi-
tion taken by the agency in the adversary adjudication, the ac-
tion or failure to act by the agency upon which the adversary
adjudication is based; except that fees and other expenses may
not be awarded to a party for any portion of the adversary ad-
judication in which the party has unreasonably protracted the
proceedings; and

(F) “demand” means the express demand of the agency
which led to the adversary adjudication, but does not include
a recitation by the agency of the maximum statutory penalty
(i) in the administrative complaint, or (ii) elsewhere when ac-
companied by an express demand for a lesser amount.

(2) Except as otherwise provided in paragraph (1), the defini-
tions provided in section 551 of this title apply to this section.

(c)(1) After consultation with the Chairman of the Administra-
tive Conference of the United States, each agency shall by rule es-
tablish uniform procedures for the submission and consideration of
applications for an award of fees and other expenses. If a court re-
views the underlying decision of the adversary adjudication, an
award for fees and other expenses may be made only pursuant to
section 2412(d)(3) of title 28, United States Code.

(2) If a party other than the United States is dissatisfied with
a determination of fees and other expenses made under subsection
(a), that party may, within 30 days after the determination is
made, appeal the determination to the court of the United States
having jurisdiction to review the merits of the underlying decision
of the agency adversary adjudication. The court’s determination on
any appeal heard under this paragraph shall be based solely on the
factual record made before the agency. The court may modify the
determination of fees and other expenses only if the court finds
that the failure to make an award of fees and other expenses, or
the calculation of the amount of the award, was unsupported by
substantial evidence.

(d) Fees and other expenses awarded under this subsection
shall be paid by any agency over which the party prevails from any
funds made available to the agency by appropriation or otherwise.
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(e) The Chairman of the Administrative Conference of the
United States, after consultation with the Chief Counsel for Advo-
cacy of the Small Business Administration, shall report annually to
the Congress on the amount of fees and other expenses awarded
during the preceding fiscal year pursuant to this section. The re-
port shall describe the number, nature, and amount of the awards,
the claims involved in the controversy, and any other relevant in-
formation which may aid the Congress in evaluating the scope and
impact of such awards. Each agency shall provide the Chairman
with such information as is necessary for the Chairman to comply
with the requirements of this subsection.

(f) No award may be made under this section for costs, fees,
or other expenses which may be awarded under section 7430 of the
Internal Revenue Code of 1986.
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§ 551. Definitions

For the purpose of this subchapter—

(1) “agency” means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of
the United States;

(D) the government of the District of Columbia;
or except as to the requirements of section 552 of this

title—

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them,;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of
war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743,
and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891-1902, and
former section 1641(b)(2), of title 50, appendix;

(2) “person” includes an individual, partnership, corpora-
tion, association, or public or private organization other than
an agency;

(3) “party” includes a person or agency named or admitted
as a party, or properly seeking and entitled as of right to be
admitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) “rule” means the whole or a part of an agency state-
ment of general or particular applicability and future effect de-
signed to implement, interpret, or prescribe law or policy or de-
scribing the organization, procedure, or practice requirements
of an agency and includes the approval or prescription for the
future of rates, wages, corporate or ﬁnanciafstructures or reor-
ganizations thereof, prices, facilities, appliances, services or al-
lowances therefor or of valuations, costs, or accounting, or
practices bearing on any of the foregoing;

(6) “rule making” means agency process for formulating,
amending, or repealing a rule;

(6) “order” means the whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) “adjudication” means agency process for the formula-
tion of an order;

14
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(8) “license” includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) “licensing” includes agency process respecting the
grant, renewal, denial, revocation, suspension, annulment,
withdrawal, l1m1tat10n amendment modification, or condl-
tioning of a license;

(10) “sanction” includes the whole or a part of an agency—

(A) prohibition, requirement, limitation, or other con-
dition at? ecting the freedom of a person;

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of
property;

(E) assessment of damages, reimbursement, restitu-
tion, compensation, costs, charges, or fees;

(F) requirement, revocation, or suspension of a license;
or

(G) taking other compulsory or restrictive action;

(11) “relief” includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, ex-
emption, exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege,
exemption, or exception; or

(C) taking of other action on the application or petition
of, and beneficial to, a person;

(12) “agency proceeding” means an agency process as de-
fined by paragraphs (5), (7), and (9) of this section;

(13) “agency action” includes the whole or a part of an
agency rule, order, license, sanction, relief, or the equivalent or
denial thereof, or failure to act; and

(14) “ex parte communication” means an oral or written
communication not on the public record with respect to which
reasonable prior notice to all parties is not given, but it shall
not include requests for status reports on any matter or pro-
ceeding covered by this subchapter.

§552. Public information; agency rules, opinions, orders,
records, and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and
the estabhsheg places at which, the employees (and in the case
of a uniformed service, the members) from whom, and the
methods whereby, the public may obtain information, make
submittals or requests, or obtain decisions;

(B) statements of the general course and method by which
its functions are channeled and determined, including the na-
ture and requirements of all formal and informal procedures
available; -

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions as
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to the scope and contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or inter-
pretations of general applicability formulated and adopted by
the agency; and

(E) each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Reg-
ister when incorporated by reference therein with the approval of
the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall
make available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register;

(C) administrative staff manuals and instructions to staff
that affect a member of the public;

(D) copies of all records, regardless of form or format,
which have been released to any person under paragraph (3)
and which, because of the nature of their subject matter, the
agency determines have become or are likely to become the
subject of subsequent requests for substantially the same
records; and

(E) a general index of the records referred to under sub-
paragraph (D);

unless the materials are promptly published and copies offered for
sale. For records created on or after November 1, 1996, within one
year after such date, each agency shall make such records avail-
able, including by computer telecommunications or, if computer
telecommunications means have not been established by the agen-
cy, by other electronic means. To the extent required to prevent a
clearly unwarranted invasion of personal privacy, an agency may
delete identifying details when it makes available or publishes an
opinion, statement of policy, interpretation, staff manual, instruc-
tion, or copies of records referred to in subparagraph (D). However,
in each case the justification for the deletion shall be explained
fully in writing, and the extent of such deletion shall be indicated
on the portion of the record which is made available or published,
unless including that indication would harm an interest protected
by the exemption in subsection (b) under which the deletion is
made. If technically feasible, the extent of the deletion shall be in-
dicated at the place in the record where the deletion was made.
Each agency shall also maintain and make available for public in-
spection and copying current indexes providing identifying informa-
tion for the public as to any matter issued, adopted, or promulgated
after July 4, 1967, and required by this paragraph to be made
available or published. Each agency shall promptly publish, quar-
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terly or more frequently, and distribute (by sale or otherwise) cop-
ies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, in which case the agency shall
nonetheless provide copies of such index on request at a cost not
to exceed the direct cost of duplication. Each agency shall make the
index referred to in subparagraph (E) available by computer tele-
communications by December 31, 1999. A final order, opinion,
statement of policy, interpretation, or staff manual or instruction
that affects a member of the public may be relied on, used, or cited
a:‘;l prt;:‘cedent by an agency against a party other than an agency
only if—

(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms
thereof.

(3)(A) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, upon any re-
quest for records which (i) reasonably describes such records and
(ii) is made in accordance with published rules stating the time,
place, fees (if any), and procedures to be followed, shall make the
records promptly available to any person.

(B) In making any record available to a person under this
paragraph, an agency shall provide the record in any form or for-
mat requested by the person if the record is readily reproducible
by the agency in that form or format. Each agency shall make rea-
sonable efforts to maintain its records in forms or formats that are
reproducible for purposes of this section.

(C) In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to search for the
records in electronic form or format, except when such efforts
would significantly interfere with the operation of the agency’s
automated information system.

(D) For purposes of this paragraph, the term “search” means
to review, manually or by automated means, agency records for the
purpose of locating those records which are responsive to a request.

(4)(A)(d) In order to carry out the provisions of this section,
each agency shall promulgate regulations, pursuant to notice and
receipt of public comment, specifying the schedule of fees applicable
to the processing of requests under this section and establishing
procedures and guidelines for determining when such fees should
be waived or reduced. Such schedule shall conform to the guide-
lines which shall be promulgated, pursuant to notice and receipt of
public comment, by the Director of the Office of Management and
Budget and which shall provide for a uniform schedule of fees for
all agencies.

(ii) Such agency regulations shall provide that—

(I) fees shall be limited to reasonable standard charges for
document search, duplication, and review, when records are re-
quested for commercial use;

(1I) fees shall be limited to reasonable standard charges for
document duplication when records are not sought for commer-
cial use and the request is made by an educational or non-
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commercial scientific institution, whose purpose is scholarly or
scientific research; or a representative of the news media; and

(III) for any request not described in (I) or (II), fees shall
be limited to reasonable standard charges for document search
and duplication.

(iii) Documents shall be furnished without any charge or at a
charge reduced below the fees established under clause (i1) if disclo-
sure of the information is in the public interest because it is likely
to contribute significantly to public understanding of the operations
or activities of the government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the di-
rect costs of search, duplication, or review. Review costs shall in-
clude only the direct costs incurred during the initial examination
of a document for the purposes of determining whether the docu-
ments must be disclosed under this section and for the purposes of
withholding any portions exempt from disclosure under this sec-
tion. Review costs may not include any costs incurred in resolving
issues of law or policy that may be raised in the course of proc-
essing a request under this section. No fee may be charged by any
agency under this section—

(I) if the costs of routine collection and processing of the
fee are likely to equal or exceed the amount of the fee; or

(II) for any request described in clause (ii) (II) or (III) of
this subparagraph for the first two hours of search time or for
the first one hundred pages of duplication.

(v) No agency may require advance payment of any fee unless
the requester has previously failed to pay fees in a timely fashion,
or the agency has determined that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees charge-
able under a statute specifically providing for setting the level of
fees for particular types of records.

(vii) In any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:
Provided, That the court’s review of the matter shall be limited to
the record before the agency.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such
a case the court shall determine the matter de novo, and may ex-
amine the contents of such agency records in camera to determine
whether such records or any part thereof shall be withheld under
any of the exemptions set forth in subsection (b) of this section, and
the burden is on the agency to sustain its action. In addition to any
other matters to which a court accords substantial weight, a court
shall accord substantial weight to an affidavit of an agency con-
cerning the agency’s determination as to technical feasibility under
paragraph (2)(C) and subsection (b) and reproducibility under para-
graph (3)(B).

(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
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under this subsection within thirty days after service upon the de-
fendant of the pleading in which such complaint is made, unless
the court otherwise directs for good cause shown.

(D) [Repealed.]

(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed.

(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litiga-
tion costs, and the court additionally issues a written finding that
the circumstances surrounding the withholding raise questions
whether agency personnel acted arbitrarily or capriciously with re-
spect to the withholding, the Special Counsel shall promptly ini-
tiate a proceeding to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily respon-
sible for the withholding. The Special Counsel, after investigation
and consideration of the evidence submitted, shall submit his find-
ings and recommendations to the administrative authority of the
agency concerned and shall send copies of the findings and rec-
ommendations to the officer or employee or his representative. The
administrative authority shall take the corrective action that the
Special Counsel recommends.

(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible em-
ployee, and in the case of a uniformed service, the responsible
member.

(5) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in every agency proceeding.

(6)A) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine within 20 days (excepting Saturdays, Sun-
days, and legal public holidays) after the receipt of any such
request whether to comply with such request and shall imme-
diately notify the person making such request of such deter-
mination and the reasons therefor, and of the right of such per-
son to appeal to the head of the agency any adverse determina-
tion; and

(ii) make a determination with respect to any appeal with-
in twenty days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of such appeal. If on appeal the de-
nial of the request for records is in whole or irn part upheld,
the agency shall notify the person making such request of the
provisions for judicial review of that determination under para-
graph (4) of this subsection.

(B)(1) In unusual circumstances as specified in this subpara-
graph, the time limits prescribed in either clause (i) or clause (ii)
of subparagraph (A) may be extended by written notice to the per-
son making such request setting forth the unusual circumstances
for such extension and the date on which a determination is ex-
pected to be dispatched. No such notice shall specify a date that
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would result in an extension for more than ten working days, ex-
cept as provided in clause (ii) of this subparagraph.

(ii) With respect to a request for which a written notice under
clause (i) extends the time limits prescribed under clause (i) of sub-
paragraph (A), the agency shall notify the person making the re-
quest if the request cannot be processed within the time limit spec-
ified in that clause and shall provide the person an opportunity to
limit the scope of the request so that it may be processed within
that time limit or an opportunity to arrange with the agency an al-
ternative time frame for processing the request or a modified re-
quest. Refusal by the person to reasonably modify the request or
arrange such an alternative time frame shall be considered as a
factor in determining whether exceptional circumstances exist for
purposes of subparagraph (C).

(ili) As used in this subparagraph, “unusual circumstances”
means, but only to the extent reasonably necessary to the proper
processing of the particular requests—

(I) the need to search for and collect the requested records
from field facilities or other establishments that are separate
from the office processing the request;

(IT) the need to search for, collect, and appropriately exam-
ine a voluminous amount of separate and distinct records
which are demanded in a single request; or

(IHII) the need for consultation, which shall be conducted
with all practicable speed, with another agency having a sub-
stantial interest in the determination of the request or among
two or more components of the agency having substantial sub-
ject-matter interest therein.

(iv) Each agency may promulgate regulations, pursuant to no-
tice and receipt of public comment, providing for the aggregation
of certain requests by the same requestor, or by a group of reques-
tors acting in concert, if the agency reasonably believes that such
requests actually constitute a single request, which would other-
wise satisfy the unusual circumstances specified in this subpara-
graph, and the requests involve clearly related matters. Multiple
requests involving unrelated matters shall not be aggregated.

(C)(i) Any person making a request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be deemed
to have exhausted his administrative remedies with respect to such
request if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show excep-
tional circumstances exist and that the agency is exercising due
diligence in responding to the request, the court may retain juris-
diction and allow the agency additional time to complete its review
of the records. Upon any determination by an agency to comply
with a request for records, the records shall be made promptly
available to such person making such request. Any notification of
denial of any request for records under this subsection shall set
forth the names and titles or positions of each person responsible
for the denial of such request.

(ii) For purposes of this subparagraph, the term “exceptional
circumstances” does not include a delay that results from a predict-
able agency workload of requests under this section, unless the
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agency demonstrates reasonable progress in reducing its backlog of
pending requests.

(iii) Refusal by a person to reasonably modify the scope of a re-
quest or arrange an alternative time frame for processing a request
(or a modified request) under clause (ii) after being given an oppor-
tunity to do so by the agency to whom the person made the request
shall be considered as a factor in determining whether exceptional
circumstances exist for purposes of this subparagraph.

(D)i) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for multitrack proc-
essing of requests for records based on the amount of work or time
(or both) involved in processing requests.

(ii) Regulations under this subparagraph may provide a person
making a request that does not qualify for the fastest multitrack
processing an opportunity to limit the scope of the request in order
to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the re-
quirement under subparagraph (C) to exercise due diligence.

(EXi) Each agency shall promulgate regulations, pursuant to
notice and receipt of public comment, providing for expedited proc-
essing of requests for records—

(I) in cases in which the person requesting the records
demonstrates a compelling need; and

(I1) in other cases determined by the agency.

(ii) Notwithstanding clause (i), regulations under this subpara-
graph must ensure—

(I) that a determination of whether to provide expedited
processing shall be made, and notice of the determination shall
be provided to the person making the request, within 10 days
after the date of the request; and

(IT) expeditious consideration of administrative appeals of
suck determinations of whether to provide expedited proc-
essing.

(iii) An agency shall process as soon as practicable any request
for records to which the agency has granted expedited processing
under this subparagraph. Agency action to deny or affirm denial of
a request for expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely manner to such a
request shall be subject to judicial review under paragraph (4), ex-
cept that the judicial review shall be based on the record before the
agency at the time of the determination.

(iv) A district court of the United States shall not have juris-
diction to review an agency denial of expedited processing of a re-
quest for records after the agency has provided a complete response
to the request.

(v) For purposes of this subparagraph, the term “compelling
need” means—

(I) that a failure to obtain requested records on an expe-
dited basis under this paragraph could. reasonably be expected
to pose an imminent threat to the life or physical safety of an
individual; or

(II) with respect to a request made by a person primarily
engaged in disseminating information, urgency to inform the
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public concerning actual or alleged Federal Government activ-

ity.

(vi) A demonstration of a compelling need by a person making
a request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person’s knowledge and belief.

(F) In denying a request for records, in whole or in part, an
agency shall make a reasonable effort to estimate the volume of
any requested matter the provision of which is denied, and shall
provide any such estimate to the person making the request, unless
providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

{b) This section does not apply to matters that are—

(1XA) specifically authorized under criteria established by
an Executive order to be kept secret in the interest of national
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;

(2) related solely to the internal personnel rules and prac-
tices of an agency;

(3) specifically exempted from disclosure by statute (other
than section 552b of this title), provided that such statute (A)
requires that the matters be withheld from the public in such
a manner as to leave no discretion on the issue, or (B) estab-
lishes particular criteria for withholding or refers to particular
types of matters to be withheld;

(4) trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the agency;

(6) personnel and medical files and similar files the disclo-
sure of which would constitute a clearly unwarranted invasion
of personal privacy;

(7) records or information compiled for law enforcement
purposes, but only to the extent that the production of such
law enforcement records or information (A) could reasonably be
expected to interfere with enforcement proceedings, (B) would
deprive a person of a right to a fair trial or an impartial adju-
dication, (C) could reasonably be expected to constitute an un-
warranted invasion of personal privacy, (D) could reasonably
be expected to disclose the identity of a confidential source, in-
cluding a State, local, or foreign agency or authority or any pri-
vate institution which furnished information on a confidential
basis, and, in the case of a record or information compiled by
criminal law enforcement authority in the course of a criminal
investigation or by an agency conducting a lawful national se-
curity intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and proce-
dures for law enforcement investigations or prosecutions, or
would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably be expected to
risk circumvention of the law, or (F) could reasonably be ex-
pected to endanger the life or physmal safety of any individual;
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(8) contained in or related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or

(9) geological and geophysical information and data, in-
cluding maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions
which are exempt under this subsection. The amount of informa-
tion deleted shall be indicated on the released portion of the record,
unless including that indication would harm an interest protected
by the exemption in this subsection under which the deletion is
made. If technically feasible, the amount of the information deleted
shall be indicated at the place in the record where such deletion
is made.

(c)(1) Whenever a request is made which involves access to
records described in subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible vio-
lation of criminal law; and

(B) there is reason to believe that (i) the subject of the in-
vestigation or proceeding is not aware of its pendency, and (ii)
disclosure of the existence of the records could reasonably be
expected to interfere with enforcement proceedings,

the agency may, during only such time as that circumstance con-
tinues, treat the records as not subject to the requirements of this
section.

(2) Whenever informant records maintained by a criminal law
enforcement agency under an informant’s name or personal identi-
fier are requested by a third party according to the informant’s
name or personal identifier, the agency may treat the records as
not subject to the requirements of this section unless the inform-
ant’s status as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to
records maintained by the Federal Burcau of Investigation per-
taining to foreign intelligence or counterintelligence, or inter-
national terrorism, and the existence of the records is classified in-
formation as provided in subsection (b)1), the Bureau may, as long
as the existence of the records remains classified information, treat
the records as not subject to the requirements of this section.

(d) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information from Congress.

(e)(1) On or before February 1 of each year, each agency shall
submit to the Attorney General of the United States a report which
shall cover the preceding fiscal year and which shall include—

(A) the number of determinations made by the agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

(B)(i) the number of appeals made by persons under sub-
section (a)(6), the result of such appeals, and the reason for the
action upon each appeal that results in a denial of information;
and
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(ii) a complete list of all statutes that the agency relies
upon to authorize the agency to withhold information under
subsection (b)(3), a description of whether a court has upheld
the decision of the agency to withhold information under each
such statute, and a concise description of the scope of any in-
formation withheld;

(C) the number of requests for records pending before the
agency as of September 30 of the preceding year, and the me-
dian number of days that such requests had been pending be-
fore the agency as of that date;

(D) the number of requests for records received by the
agen(;:y and the number of requests which the agency proc-
essed;

(E) the median number of days taken by the agency to
process different types of requests;

(F) the total amount of fees collected by the agency for
processing requests; and

(G) the number of full-time staff of the agency devoted to
processing requests for records under this section, and the total
amount expended by the agency for processing such requests.
(2) Each agency shall make each such report available to the

public including by computer telecommunications, or if computer
telecommunications means have not been established by the agen-
¢y, by other electronic means.

(3) The Attorney General of the United States shall make each
report which has been made available by electronic means avail-
able at a single electronic access point. The Attorney General of the
United States shall notify the Chairman and ranking minority
member of the Committee on Government Reform and Oversight of
the House of Representatives and the Chairman and ranking mi-
nority member of the Committees on Governmental Affairs and the
Judiciary of the Senate, no later than April 1 of the year in which
each such report is issued, that such reports are available by elec-
tronic means.

(4) The Attorney General of the United States, in consultation
with the Director of the Office of Management and Budget, shall
develop reporting and performance guidelines in connection with
reports required by this subsection by October 1, 1997, and may es-
tablish additional requirements for such reports as the Attorney
General determines may be useful.

(5) The Attorney General of the United States shall submit an
annual report on or before April 1 of each calendar year which
shall include for the prior calendar year a listing of the number of
cases arising under this section, the exemption involved in each
case, the disposition of such case, and the cost, fees, and penalties
assessed under subparagraphs (E), (¥), and (G) of subsection (a)(4).
Such report shall also include a description of the efforts under-
taken by the Department of Justice to encourage agency compli-
ance with this section.

(f) For purposes of this section, the term—

(1) “agency” as defined in section 551(1) of this title in-
cludes any executive department, military department, Govern-
ment corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (in-
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cluding the Executive Office of the President), or any inde-
pendent regulatory agency; and

(2) “record” and any other term used in this section in ref-
erence to information includes any information that would be
an agency record subject to the requirements of this section
when maintained by an agency in any format, including an
electronic format.

(g) The head of each agency shall prepare and make publicly
available upon request, reference material or a guide for requesting
records or information from the agency, subject to the exemptions
in subsection (b), including—

(1) an index of all major information systems of the agen-

cy;

(2) a description of major information and record locator
systems maintained by the agency; and

(3) a handbook for obtaining various types and categories
of public information from the agency pursuant to chapter 35
of title 44, and under this section.

§ 552a. Records maintained on individuals

(a) DEFINITIONS.—For purposes of this section—

(1) the term “agency” means agency as defined in section
552(e) ! of this title;

(2) the term “individual” means a citizen of the United
States or an alien lawfully admitted for permanent residence;

(3) the term “maintain” includes maintain, collect, use, or
disseminate;

(4) the term “record” means any item, collection, or group-
ing of information about an individual that is maintained by
an agency, including, but not limited to, his education, finan-
cial transactions, medical history, and criminal or employment
history and that contains his name, or the identifying number,
symbol, or other identifying particular assigned to the indi-
vidual, such as a finger or voice print or a photograph,;

(5) the term “system of records” means a group of any
records under the control of any agency from which informa-
tion is retrieved by the name of the individual or by some iden-
tifying number, symbol, or other identifying particular as-
signed to the individual;

(6) the term “statistical record” means a record in a system
of records maintained for statistical research or reporting pur-
poses only and not used in whole or in part in making any de-
termination about an identifiable individual, except as pro-
vided by section 8 of title 13,

(7) the term “routine use” means, with respect to the dis-
closure of a record, the use of such record for a purpose which
is compatible with the purpose for which it was collected;

(8) the term “matching program”—

(A) means any computerized comparison of—

1 Reference probably should be to “552(D)”. Section 1802(b) of P.L. 99-570 (100 Stat. 3207—49)
redesignated subsection (e) of section 552 as (f).
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(i) two or more automated systems of records or a
system of records with non-Federal records for the
purpose of—

(I) establishing or verifying the eligibility of,
or continuing compliance with statutory and regu-
latory requirements by, applicants for, recipients
or beneficiaries of, participants in, or providers of
services with respect to, cash or in-kind assistance
or payments under Federal benefit programs, or

(II) recouping payments or delinquent debts
under such Federal benefit programs, or
(ii) two or more automated Federal personnel or

payroll systems of records or a system of Federal per-
sonnel or payroll records with non-Federal records,
(B) but does not include—

(i) matches performed to produce aggregate statis-
tical data without any personal identifiers;

(ii) matches performed to support any research or
statistical project, the specific data of which may not
be used to make decisions concerning the rights, gene-
fits, or privileges of specific individuals;

(iii) matches performed, by an agency (or compo-
nent thereof) which performs as its principal function
any activity pertaining to the enforcement of criminal
laws, subsequent to the initiation of a specific criminal
or civil law enforcement investigation of a named per-
son or persons for the purpose of gathering evidence
against such person or persons;

(iv) matches of tax information (I) pursuant to sec-
tion 6103(d) of the Internal Revenue Code of 1986, (II)
for purposes of tax administration as defined in sec-
tion 6103(b)4) of such Code, (III) for the purpose of
intercepting a tax refund due an individual under au-
thority granted by section 404(e), 464, or 1137 of the
Social Security Act; or (IV) for the purpose of inter-
cepting a tax refund due an individual under any
other tax refund intercept program authorized by stat-
ute which has been determined by the Director of the
Office of Management and Budget to contain
verification, notice, and hearing requirements that are
substantially similar to the procedures in section 1137
of the Sociaf' Security Act;

(v) matches—

(I) using records predominantly relating to
Federal personnel, that are performed for routine
administrative purposes (subject to guidance pro-
vided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or

(IT) conducted by an agency using only records
from systems of records maintained by that
agency;

if the purpose of the match is not to take any adverse
financial, personnel, disciplinary, or other adverse ac-
tion against Federal personnel;
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(vi) matches performed for foreign counterintel-
ligence purposes or to produce background checks for
security clearances of Federal personnel or Federal
contractor personnel; or

(vii) matches performed incident to a levy de-
scribed in section 6103(k)8) of the Internal Revenue
Code of 1986;

(9) the term “recipient agency” means any agency, or con-
tractor thereof, receiving records contained in a system of
records from a source agency for use in a matching program;

(10) the term “non-Federal agency” means any State or
local government, or agency thereof, which receives records
contained in a system of records from a source agency for use
in a matching program;

(11) the term “source agency” means any agency which dis-
closes records contained in a system of records to be used in
a matching program, or any State or local government, or
agency thereof, which discloses records to be used in a match-
ing program,;

(12) the term “Federal benefit program” means any pro-
gram administered or funded by the Federal Government, or
by any agent or State on behalf of the Federal Government,
providing cash or in-kind assistance in the form of payments,
grants, loans, or loan guarantees to individuals; and

(13) the term “Federal personnel” means officers and em-
ployees of the Government of the United States, members of
the uniformed services (including members of the Reserve
Components), individuals entitled to receive immediate or de-
ferred retirement benefits under any retirement program of the
Government of the United States (including survivor benefits).
(b) ConDITIONS OF DISCLOSURE.—No agency shall disclose any

record which is contained in a system of records by any means of
communication to any person, or to another agency, except pursu-
ant to a written request by, or with the prior written consent of,
the individual to whom the record pertains, unless disclosure of the
record would be—

(1) to those officers and employees of the agency which
maintains the record who have a need for the record in the
performance of their duties;

(2) required under section 552 of this title;

(3) for a routine use as defined in subsection (a)(7) of this
section and desecribed under subsection (e)(4)(D) of this section;

(4) to the Bureau of the Census for purposes of planning
or carrying out a census or survey or related activity pursuant
to the provisions of title 13;

(5) to a recipient who has provided the agency with ad-
vance adequate written assurance that the record will be used
solely as a statistical research or reporting record, and the
record is to be transferred in a form that is not individually
identifiable;

(6) to the National Archives and Records Administration
as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Gov-
ernment, or for evaluation by the Archivist of the United
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States or the designee of the Archivist to determine whether
the record has such value;

(7) to another agency or to an instrumentality of any gov-
ernmental jurisdiction within or under the control of the
United States for a civil or criminal law enforcement activity
if the activity is authorized by law, and if the head of the agen-
¢y or instrumentality has made a written request to the agency
which maintains the record specifying the particular portion
desired and the law enforcement activity for which the record
is sought;

(8) to a person pursuant to a showing of compelling cir-
cumstances affecting the health or safety of an individual if
upon such disclosure notification is transmitted to the last
known address of such individual,;

(9) to either House of Congress, or, to the extent of matter
within its jurisdiction, any committee or subcommittee thereof,
any joint committee of Congress or subcommittee of any such
joint committee;

(10) to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the duties
of the General Accounting Office;

(11) pursuant to the order of a court of competent jurisdic-
tion; and

(12) to a consumer reporting agency in accordance with
section 3711(e) of title 31.

(c) ACCOUNTING OF CERTAIN DISCLOSURES.—Each agency, with
respect to each system of records under its control shall—

(1) except for disclosures made under subsections (b)(1) or
(b)(2) of this section, keep an accurate accounting of—

(A) the date, nature, and purpose of each disclosure of

a record to any person or to another agency made under

subsection (b) of this section; and

(B) the name and address of the person or agency to
whom the disclosure is made;

(2) retain the accounting made under paragraph (1) of this
subsection for at least five years or the life of the record,
whichever is longer, after the disclosure for which the account-
ing is made;

(3) except for disclosures made under subsection (b)(7) of
this section, make the accounting made under paragraph (1) of
this subsection available to the individual named in the record
at his request; and

(4) inform any person or other agency about any correction
or notation of dispute made by the agency in accordance with
subsection (d) of this section of any record that has been dis-
closed to the person or agency if an accounting of the disclo-
sure was made.

(d) AcceEss TO RECORDS.—Each agency that maintains a sys-
tem of records shall—

(1) upon request by any individual to gain access to his
record or to any information pertaining to him which is con-
tained in the system, permit him and upon his request, a per-
son of his own choosing to accompany him, to review the record
and have a copy made of all or any portion thereof in a form
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comprehensible to him, except that the agency may require the
individual to furnish a written statement authorizing discus-
sion of that individual’s record in the accompanying person’s
presence;

(2) permit the individual to request amendment of a record
pertaining to him and—

(A) not later than 10 days (excluding Saturdays, Sun-
days, and legal public holidays) after the date of receipt of
such request, acknowledge in writing such receipt; and

(B) promptly, either—

(i) make any correction of any portion thereof
which the individual believes is not accurate, relevant,
timely, or complete; or

(ii) inform the individual of its refusal to amend
the record in accordance with his request, the reason
for the refusal, the procedures established by the
agency for the individual to request a review of that
refusal by the head of the agency or an officer des-
ignated by the head of the agency, and the name and
business address of that official;

(3) permit the individual who disagrees with the refusal of
the agency to amend his record to request a review of such re-
fusal, and not later than 30 days (excluding Saturdays, Sun-
days, and legal public holidays) from the date on which the in-
dividual requests such review, complete such review and make
a final determination unless, for good cause shown, the head
of the agency extends such 30-day period; and if, after his re-
view, the reviewing official also refuses to amend the record in
accordance with the request, permit the individual to file with
the agency a concise statement setting forth the reasons for his
disagreement with the refusal of the agency, and notify the in-
dividual of the provisions for judicial review of the reviewing
official’s determination under subsection (g)(1}(A) of this sec-
tion;

(4) in any disclosure, containing information about which
the individual has filed a statement of disagreement, occurring
after the filing of the statement under paragraph (3) of this
subsection, clearly note any portion of the record which is dis-
puted and provide copies of the statement and, if the agency
deems it appropriate, copies of a concise statement of the rea-
sons of the agency for not making the amendments requested,
to persons or other agencies to whom the disputed record has
been disclosed; and

(5) nothing in this section shall allow an individual access
to any information compiled in reasonable anticipation of a
civil action or proceeding.

(e) AGENCY REQUIREMENTS.—Each agency that maintains a

system of records shall—

(1) maintain in its records only such information about an
individual as is relevant and necessary to accomplish a pur-
pose of the agency required to be accomplished by statute or
by executive order of the President;

(2) collect information to the greatest extent practicable di-
rectly from the subject individual when the information may
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result in adverse determinations about an individual’s rights,
benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply informa-
tion, on the form which it uses to collect the information or on
a separate form that can be retained by the individual—

(A) the authority (whether granted by statute, or by
executive order of the President) which authorizes the so-
licitation of the information and whether disclosure of such
information is mandatory or voluntary;

(B) the principal purpose or purposes for which the in-
formation is intended to be used;

(C) the routine uses which may be made of the infor-
mation, as published pursuant to paragraph (4)(D) of this
subsection; and

(D) the effects on him, if any, of not providing all or
any part of the requested information;

(4) subject to the provisions of paragraph (11) of this sub-
section, publish in the Federal Register upon establishment or
revision a notice of the existence and character of the system
of records, which notice shall include—

(A) the name and location of the system,;

(B) the categories of individuals on whom records are
maintained in the system;

(C) the categories of records maintained in the system;

(D) each routine use of the records contained in the
system, including the categories of users and the purpose
of such use;

(E) the policies and practices of the agency regarding
storage, retrievability, access controls, retention, and dis-
posal of the records;

(F) the title and business address of the agency official
who is responsible for the system of records;

(G) the agency procedures whereby an individual can
be notified at his request if the system of records contains
a record pertaining to him,;

(H) the agency procedures whereby an individual can
be notified at his request how he can gain access to any
record pertaining to him contained in the system of
records, and how he can contest its content; and

(I) the categories of sources of records in the system;
(5) maintain all records which are used by the agency in

making any determination about any individual with such ac-
curacy, relevance, timeliness, and completeness as is reason-
ably necessary to assure fairness to the individual in the deter-
mination;

(6) prior to disseminating any record about an individual
to any person other than an agency, unless the dissemination
is made pursuant to subsection (b)(2) of this section, make rea-
sonable efforts to assure that such records are accurate, com-
plete, timely, and relevant for agency purposes;

(7) maintain no record describing how any individual exer-
cises rights guaranteed by the First Ameridment unless ex-
pressly authorized by statute or by the individual about whom
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the record is maintained or unless pertinent to and within the
scope of an authorized law enforcement activity;

(8) meke reasonable efforts to serve notice on an individual
when any record on such individual is made available to any
person under compulsory legal process when such process be-
comes a matter of public record;

(9) establish rules of conduct for persons involved in the
design, development, operation, or maintenance of any system
of records, or in maintaining any record, and instruct each
such person with respect to such rules and the requirements
of this section, including any other rules and procedures adopt-
ed pursuant to this section and the penalties for noncompli-
ance;

(10) establish appropriate administrative, technical, and
physical safeguards to insure the security and confidentiality of
records and to protect against any anticipated threats or haz-
ards to their security or integrity which could result in sub-
stantial harm, embarrassment, inconvenience, or unfairness to
any individual on whom information is maintained;

(11) at least 30 days prior to publication of information
under paragraph (4)(D) of this subsection, publish in the Fed-
eral Register notice of any new use or intended use of the in-
formation in the system, and provide an opportunity for inter-
ested persons to submit written data, views, or arguments to
the agency; and

(12) if such agency is a recipient agency or a source agency
in a matching program with a non-Federal agency, with re-
spect to any establishment or revision of a matching program,
at least 30 days prior to conducting such program, publish in
the Federal Register notice of such establishment or revision.
(f) AGENCY RULES.—In order to carry out the provisions of this

section, each agency that maintains a system of records shall pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of section 553 of this title, which shall—

(1) establish procedures whereby an individual can be noti-
fied in response to his request if any system of records named
by the individual contains a record pertaining to him;

(2) define reasonable times, places, and requirements for
identifying an individual who requests his record or informa-
tion pertaining to him before the agency shall make the record
or information available to the individual;

(3) establish procedures for the disclosure to an individual
upon his request of his record or information pertaining to
him, including special procedure, if deemed necessary, for the
disclosure to an individual of medical records, including psy-
chological records pertaining to him;

(4) establish procedures for reviewing a request from an
individual concerning the amendment of any record or informa-
tion pertaining to the individual, for making a determination
on the request, for an appeal within the agency of an initial
adverse agency determination, and for whatever additional
means may be necessary for each individual to be able to exer-
cise fully his rights under this section; and
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(5) establish fees to be charged, if any, to any individual
for making copies of his record, excluding the cost of any
search for and review of the record.

The Office of the Federal Register shall biennially compile and pub-
lish the rules promulgated under this subsection and agency no-
tices gublished under subsection (e}(4) of this section in a form
available to the public at low cost.

(g)(1) CiviL. REMEDIES.—Whenever any agency—

(A) makes a determination under subsection (d)(3) of this
section not to amend an individual’s record in accordance with
his request, or fails to make such review in conformity with
that subsection;

(B) refuses to comply with an individual request under
subsection (d)(1) of this section;

(C) fails to maintain any record concerning any individual
with such accuracy, relevance, timeliness, and completeness as
is necessary to assure fairness in any determination relating to
the qualifications, character, rights, or opportunities of, or ben-
efits to the individual that may be made on the basis of such
record, and consequently a determination is made which is ad-
verse to the individual; or

(D) fails to comply with any other provision of this section,
or any rule promulgated thereunder, in such a way as to have
an adverse effect on an individual,

the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the
matters under the provisions of this subsection.

(2XA) In any suit brought under the provisions of subsection
(g)(1XA) of this section, the court may order the agency to amend
the individual’s record in accordance with his request or in such
other way as the court may direct. In such a case the court shall
determine the matter de novo.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(3)(A) In any suit brought under the provisions of subsection
(g)(1)X(B) of this section, the court may enjoin the agency from with-
holding the records and order the production to the complainant of
any agency records improperly withheld from him. In such a case
the court shall determine the matter de novo, and may examine the
contents of any agency records in camera to determine whether the
records or any portion thereof may be withheld under any of the
exemptions set forth in subsection (k) of this section, and the bur-
den is on the agency to sustain its action.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this paragraph in which the complainant has substan-
tially prevailed.

(4) In any suit brought under the provisions of subsection
(g)(1XC) or (D) of this section in which the court determines that
the agency acted in a manner which was intentional or willful, the
United States shall be liable to the individual in an amount equal
to the sum of—
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(A) actual damages sustained by the individual as a result
of the refusal or failure, but in no case shall a person entitled
to recovery receive less than the sum of $1,000; and

(B) the costs of the action together with reasonable attor-
ney fees as determined by the court.

{5) An action to enforce any liability created under this section
may be brought in the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, without regard to the amount in controversy,
within two years from the date on which the cause of action arises,
except that where an agency has materially and willfully misrepre-
sented any information required under this section to be disclosed
to an individual and the information so misrepresented is material
to establishment of the liability of the agency to the individual
under this section, the action may be brought at any time within
two years after discovery by the individual of the misrepresenta-
tion. Nothing in this section shall be construed to authorize any
civil action by reason of any injury sustained as the result of a dis-
closure of a record prior to September 27, 1975.

(h) RicHTS OF LEGAL GUARDIANS.—For the purposes of this
section, the parent of any minor, or the legal guardian of any indi-
vidual who has been declared to be incompetent due to physical or
mental incapacity or age by a court of competent jurisdiction, may
act on behalf of the individual.

(i)(1) CRIMINAL PENALTIES.—Any officer or employee of an
agency, who by virtue of his employment or official position, has
possession of, or access to, agency records which contain individ-
ually identifiable information the disclosure of which is prohibited
by this section or by rules or regulations established thereunder,
and who knowing that disclosure of the specific material is so pro-
hibited, willfully discloses the material in any manner to any per-
son or agency not entitled to receive it, shall be guilty of a mis-
demeanor and fined not more than $5,000.

(2) Any officer or employee of any agency who willfully main-
tains a system of records without meeting the notice requirements
of subsection (e)(4) of this section shall be guilty of a misdemeanor
and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains
any record concerning an individual from an agency under false

retenses shall be guilty of a misdemeanor and fined not more than
5,000.

(37 GENERAL EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from any
part of this section except subsections (b), (c)(1) and (2), (e}4)}A)
through (F), (e)6), (7), (9), (10), and (11), and (i) if the system of
records is—

(1) maintained by the Central Intelligence Agency; or

(2) maintained by an agency or component thereof which
performs as its principal function any activity pertaining to the
enforcement of criminal laws, including police efforts to pre-
vent, control, or reduce crime or to apprehend criminals, and
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the activities of prosecutors, courts, correctional, probation,
pardon, or parole authorities, and which consists of (A) infor-
mation compiled for the ose of identifying individual crimi-
nal offenders and allegeg oftenders and consisting only of iden-
tifying data and notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, confinement, release, and
parole and probation status; (B) information compiled for the
purpose of a criminal investigation, including reports of inform-
ants and investigators, and associated with an identifiable in-
dividual; or (C) reports identifiable to an individual compiled
at any stage of the process of enforcement of the criminal laws
from arrest or indictment through release from supervision.
At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(k) SpecIFic EXEMPTIONS.—The head of any agency may pro-
mulgate rules, in accordance with the requirements (including gen-
eral notice) of sections 553(b)(1), (2), and (3), (c), and (e) of this
title, to exempt any system of records within the agency from sub-
sections (c)(3), (d), (e)1), (e)(4XQ), (H), and (I) and (f) of this section
if the system of records 15—

! (1) subject to the provisions of section 552(b)(1) of this
title;

(2) investigatory material compiled for law enforcement
purposes, other than material within the scope of subsection
(G)2) of this section: Provided, however, That if any individual
is denied any right, privilege, or benefit that he would other-
wise be entitled by Federal law, or for which he would other-
wise be eligible, as a result of the maintenance of such mate-
rial, such material shall be provided to such individual, except
to the extent that the disclosure of such material would reveal
the identity of a source who furnished information to the Gov-
ernment under an express promise that the identity of the
source would be held in confidence, or, prior to the effective
date of this section, under an implied promise that the identity
of the source would be held in confidence;

(3) maintained in connection with providing protective
services to the President of the United States or other individ-
uals pursuant to section 3056 of title 18;

(4) required by statute to be maintained and used solely as
statistical records;

(5) investigatory material compiled solely for the purpose
of determining suitability, eligibility, or qualifications for Fed-
eral civilian employment, military service, Federal contracts, or
access to classified information, but only to the extent that the
disclosure of such material would reveal the identity of a
source who furnished information to the Government under an
express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would
be held in confidence;

(6) testing or examination material used solely to deter-
mine individual qualifications for appointment or promotion in
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the Federal service the disclosure of which would compromise

the objectivity or fairness of the testing or examination process;

or
(7) evaluation material used to determine potential for pro-
motion in the armed services, but only to the extent that the

disclosure of such material would reveal the identity of a

source who furnished information to the Government under an

express promise that the identity of the source would be held
in confidence, or, prior to the effective date of this section,
under an lmplled promise that the identity of the source would
be held in confidence.
At the time rules are adopted under this subsection, the agency
shall include in the statement required under section 553(c) of this
title, the reasons why the system of records is to be exempted from
a provision of this section.

(1X(1) ARCHIVAL RECORDS.—Each agency record which is accept-
ed by the Archivist of the United States for storage, processing,
and servicing in accordance with section 3103 of title 44 shall, for
the purposes of this section, be considered to be maintained by the
agency which deposited the record and shall be subject to the provi-
sions of this section. The Archivist of the United States shall not
disclose the record except to the agency which maintains the
record, or under rules established by that agency which are not in-
consistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual
which was transferred to the National Archives of the United
States as a record which has sufficient historical or other value to
warrant its continued preservation by the United States Govern-
ment, prior to the effective date of this section, shall, for the pur-
poses of this section, be considered to be maintained by the Na-
tional Archives and shall not be subject to the provisions of this
section, except that a statement generally describing such records
(modeled after the requirements relating to records subject to sub-
sections (e)(4)(A) through (G) of this section) shall be published in
the Federal Register.

(3) Each agency record pertaining to an identifiable individual
which is transferred to the National Archives of the United States
as a record which has sufficient historical or other value to warrant
its continued preservation by the United States Government, on or
after the effective date of this section, shall, for the purposes of this
section, be considered to be maintained by the National Archives
and shall be exempt from the requirements of this section except
subsections (e)(4)(A) through (G) and (e)(9) of this section.

(m) GOVERNMENT CONTRACTORS.—(1) When an agency provides
by a contract for the operation by or on behalf of the agency of a
system of records to accomplish an agency function, the agency
shall, consistent with its authority, cause the requirements of this
section to be applied to such system. For purposes of subsection (i)
of this section any such contractor and any employee of such con-
tractor, if such contract is agreed to on or after the effective date
of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed
under section 3711(e) of title 31 shall not be considered a con-
tractor for the purposes of this section.
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(n) MAILING LISTS.—An individual’s name and address may not
be sold or rented by an agency unless such action is specifically au-
thorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be
made public.

(0) MATCHING AGREEMENTS.—(1) No record which is contained
in a system of records may be disclosed to a recipient agency or
non-Federal agency for use in a computer matching program except
pursuant to a written agreement between the source agency and
the recipient agency or non-Federal agency specifying—

(A) the purpose and legal authority for conducting the pro-
gram,
(B) the justification for the program and the anticipated
results, including a specific estimate of any savings;

(C) a description of the records that will be matched, in-
cluding each data element that will be used, the approximate
number of records that will be matched, and the projected
starting and completion dates of the matching program,;

(D) procedures for providing individualized notice at the
time of application, ang notice periodically thereafter as di-
rected by the Data Integrity Board of such agency (subject to
guidance provided by the Director of the Office of Management
and Budget pursuant to subsection (v)), to—

(i) applicants for and recipients of financed assistance
or payments under Federal benefit programs, and
(ii) applicants for and holders of positions as Federal
personnel,
that any information provided by such applicants, recipients,
holders, and individuals may be subject to verification through
matching programs;

(E) procedures for verifying information produced in such
matching program as required by subsection (p);

(F) procedures for the retention and timely destruction of
identifiable records created by a recipient agency or non-Fed-
eral agency in such matching program;

(G) procedures for ensuring the administrative, technical,
and physical security of the records matched and the results of
such programs;

(H) prohibitions on duplication and redisclosure of records
provided by the source agency within or outside the recipient
agency or the non-Federal agency, except where required by
law or essential to the conduct of the matching program;

(I) procedures governing the use by a recipient agency or
non-Federal agency of records provided in a matching program
by a source agency, including procedures governing return of
the records to the source agency or destruction of records used
in such program;

(J) information on assessments that have been made on
the accuracy of the records that will be used in such matching
program; and

(K) that the Comptroller General may have access to all
records of a recipient agency or a non-Federal agency that the
Comptroller General deems necessary in order to monitor or
verify compliance with the agreement.
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(2)(A) A copy of each agreement entered into pursuant to para-
graph (1) shall—

(1) be transmitted to the Committee on Governmental Af-
fairs of the Senate and the Committee on Government Oper-
ations of the House of Representatives; and

(ii) be available upon request to the public.

(B) No such agreement shall be effective until 30 days after the
date on which such a copy is transmitted pursuant to subpara-
graph (A)(i).

(C) Such an agreement shall remain in effect only for such pe-
riod, not to exceed 18 months, as the Data Integrity Board of the
agency determines is appropriate in light of the purposes, and
length of time necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agree-
ment pursuant to subparagraph (C), the Data Integrity Board of
the agency may, without additional review, renew the matching
agreement for a current, ongoing matching program for not more
than one additional year if—

1 (i) such program will be conducted without any change;
an

(ii) each party to the agreement certifies to the Board in
writing that the program has been conducted in compliance
with the agreement.

(p) VERIFICATION AND OPPORTUNITY TO CONTEST FINDINGS.—
(1) In order to protect any individual whose records are used in a
matching program, no recipient agency, non-Federal agency, or
source agency may suspend, terminate, reduce, or make a final de-
nial of any financial assistance or payment under a Federal benefit
program to such individual, or take other adverse action against
such individual, as a result of information produced by such match-
ing program, until—

(A)1) the agency has independently verified the informa-
tion; or

(ii) the Data Integrity Board of the agency, or in the case
of a non-Federal agency the Data Integrity Board of the source
agency, determines in accordance with guidance issued by the
Director of the Office of Management and Budget that—

(I) the information is limited to identification and
amount of benefits paid by the source agency under a Fed-
eral benefit program; and

(I1) there is a high degree of confidence that the infor-
mation provided to the recipient agency is accurate;

(B) the individual receives a notice from the agency con-
taining a statement of its findings and informing the indi-
vidual of the opportunity to contest such findings; and

(C)(i) the expiration of any time period established for the
program by statue or regulation for the individual to respond
to that notice; or

(ii) in the case of a program for which no such period is
established, the end of the 30-day period beginning on the date
on which notice under subparagraph (B) is mailed or otherwise
provided to the individual.

(2) Independent verification referred to in paragraph (1) re-
quires investigation and confirmation of specific information relat-
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ing to an individual that is used as a basis for an adverse action
against the individual, including where applicable investigation
and confirmation of—

(A) the amount of any asset or income involved;

(B) whether such individual actually has or had access to
such asset or income for such individual’s own use; and

(C) the period or periods when the individual actually had
such asset or income.

(3) Notwithstanding paragraph (1), an agency may take any
appropriate action otherwise prohibited by such paragraph if the
agency determines that the public health or public safety may be
adversely affected or significantly threatened during any notice pe-
riod required by such paragraph.

(q) SANCTIONS.—(1) Notwithstanding any other provision of
law, no source agency may disclose any record with is contained in
a system of records to a recipient agency or non-Federal agency for
a matching program if such source agency has reason to believe
that the requirements of subsection (p), or any matching agreement
entered into pursuant to subsection (o), or both, are not being met
by such recipient agency.

(2) No source agency may renew a matching agreement
unless—

(A) the recipient agency or non-Federal agency has cer-
tified that it has complied with the provisions of that agree-
ment; and

(B) the source agency has no reason to believe that the cer-
tification is inaccurate.

(r) REPORT ON NEW SYSTEMS AND MATCHING PROGRAMS.—
Each agency that proposes to establish or make a significant
change in a system of records or a matching program shall provide
adequate advance notice of any such proposal (in duplicate) to the
Committee on Government Operations of the House of Representa-
tives, the Committee on Governmental Affairs of the Senate, and
the Office of Management and Budget in order to permit an evalua-
tion of the probable or potential effect of such proposal on the pri-
vacy or other rights of individuals.

(s) BIENNIAL REPORT.—The President shall biennially submit
to the Speaker of the House of Representatives and the President
pro tempore of the Senate a report—

(1) describing the actions of the Director of the Office of
Management and Budget pursuant to section 6 of the Privacy
Act of 1974 during the preceding 2 years;

(2) describing the exercise of individual rights of access
and amendment under this section during such years;

(3) identifying changes in or additions to systems of
records;

(4) containing such other information concerning adminis-
tration of this section as may be necessary or useful to the
Congress in reviewing the effectiveness of this section in car-
rying out the purposes of the Privacy Act of 1974.

(t)(1) EFFECT OF OTHER LAWs.—No agency shall rely on any
exemption contained in section 552 of this title to withhold from an
individual any record which is otherwise accessible to such indi-
vidual under the provisions of this section.
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(2) No agency shall rely on any exemption in this section to
withhold from an individual any record which is otherwise acces-
siblle to such individual under the provisions of section 552 of this
title.

(u) DATA INTEGRITY BOARDS.—(1) Every agency conducting or
participating in a matching program shall establish a Data Integ-
rity Board to oversee and coordinate among the various compo-
nents of such agency the agency’s implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials
designated by the head of the agency, and shall include any senior
official designated by the head of the agency as responsible for im-
plementation of this section, and the inspector general of the agen-
cy, if any. The inspector general shall not serve as chairman of the
Data Integrity Board.

(3) Each Data Integrity Board—

(A) shall review, approve, and maintain all written agree-
ments for receipt or disclosure of agency records for matching
programs to ensure compliance with subsection (o), and all rel-
evant statutes, regulations, and guidelines;

(B) shall review all matching programs in which the agen-
cy has participated during the year, either as a source agency
or recipient agency, determine compliance with applicable
laws, regulations, guidelines, and agency agreements, and as-
sess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which
the agency has participated during the year, either as a source
agency or recipient agency, for continued justification for such
disclosures;

(D) shall compile an annual report, which shall be sub-
mitted to the head of the agency and the Office of Management
and Budget and made available to the public on request, de-
scribing the matching activities of the agency, including—

(i) matching programs in which the agency has partici-
pated as a source agency or recipient agency;

(ii) matching agreements proposed under subsection
(o) that were disapproved by the Board;

(iii) any changes in membership to structure of the
Board in the preceding year;

(iv) the reasons for any waiver of the requirement in
paragraph (4) of this section for completion and submission
of a cost-benefit analysis prior to the approval of a match-
ing program,;

(v) any violations of matching agreements that have
bee(zin alleged or identified and any corrective action taken;
an

(vi) any other information required by the Director of
the Office of Management and Budget to be included in
such report;

(E) shall serve as a clearinghouse for receiving and pro-
viding information on the accuracy, completeness, and reli-
ability of records used in matching programs;

(F) shall provide interpretation and guidance to agency
components and personnel on the requirements of this section
for matching programs;
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(G) shall review agency recordkeeping and disposal policies
and practices for matching programs to assure compliance with
this section; and

(H) may review and report on any agency matching activi-
ties that are not matching programs.

(4)(A) Except as provided in subparagraphs (B) and (C), a Data
Integrity Board shall not approve any written agreement for a
matching program unless the agency has completed and submitted
to such Board a cost-benefit analysis of the proposed program and
fs‘uch analysis demonstrates that the program is likely to be cost ef-
ective.

(B) The Board may waive the requirements of subparagraph
(A) of this paragraph if it determines in writing, in accordance with
guidelines prescribed by the Director of the Office of Management
and Budget, that a cost-benefit analysis is not required.

(C) A cost-benefit analysis shall not be required under sub-
paragraph (A) prior to the initial approval of a written agreement
for a matching program that is specifically required by statute. Any
subsequent written agreement for such a program shall not be ap-
proveg by the Data Integrity Board unless the agency has sub-
mitted a cost-benefit analysis of the program as conducted under
the preceding approval of such agreement.

(5)(A) If a matching agreement is disapproved by a Data Integ-
rity Board, any party to such agreement may appeal the dis-
approval to the Director of the Office of Management and Budget.
Timely notice of the filing of such an appeal shall be provided by
the Director of the Office of Management and Budget to the Com-
mittee on Governmental Affairs of the Senate and the Committee
on Government Operations of the House of Representatives.

(B) The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the disapproval of
a Data Integrity Board if the Director determines that—

(i) the matching program will be consistent with all appli-
cable legal, regulatory, and policy requirements;

(ii) there is adequate evidence that the matching agree-
ment will be cost-effective; and

(iii) the matching program is in the public interest.

(C) The decision of the Director to approve a matching agree-
ment shall not take effect until 30 days after it is reported to com-
mittees described in subparagraph (A).

(D) If the Data Integrity Board and the Director of the Office
of Management and Budget disapprove a matching program pro-
posed by the inspector general of an agency, the inspector general
may report the disapproval to the head of the agency and to the
Congress.

(6) In the reports required by paragraph (3}D), agency match--
ing activities that are not matching programs may be reported on
an aggregate basis, if and to the extent necessary to protect ongo-
ing law enforcement or counterintelligence investigations.

(v) OFFICE OF MANAGEMENT AND BUDGET RESPONSIBILITIES.—
The Director of the Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public
comment, prescribe guidelines and regulations for the use of
agencies in implementing the provisions of this section; and
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(2) provide continuing assistance to an oversight of the im-
plementation of this section by agencies.

§552b. Open meetings

(a) For purposes of this section—

(1) the term “agency” means any agency, as defined in sec-
tion 552(e) of this title, headed by a collegial body composed of
two or more individual members, a majority of whom are ap-
pointed to such position by the President with the advice and
consent of the Senate, and any subdivision thereof authorized
to act on behalf of the agency;

(2) the term “meeting” means the deliberations of at least
the number of individual agency members required to take ac-
tion on behalf of the agency where such deliberations deter-
mine or result in the joint conduct or disposition of official
agency business, but does not include deliberations required or
permitted by subsection (d) or (e); and

(3) the term “member” means an individual who belongs to
a collegial body heading an agency.

(b) Members shall not jointly conduct or dispose of agency busi-
ness other than in accordance with this section. Except as provided
in subsection (c), every portion of every meeting of an agency shall
be open to public observation.

(c) Except in a case where the agency finds that the public in-
terest requires otherwise, the second sentence of subsection (b)
shall not apply to any portion of an agency meeting, and the re-
quirements of subsections (d) and (e) shall not apply to any infor-
mation pertaining to such meeting otherwise required by this sec-
tion to be disclosed to the public, where the agency properly deter-
mines that such portion or portions of its meeting or the disclosure
of such information is likely to—

(1) disclose matters that are (A) specifically authorized
under criteria established by an Executive order to be kept se-
cret in the interests of national defense or foreign policy and
(B) in fact properly classified pursuant to such Executive order;

(2) relate solely to the internal personnel rules and prac-
tices of an agency;

(3) disclose matters specifically exempted from disclosure
by statute (other than section 552 of this title), provided that
such statute (A) requires that the matters be withheld from
the public in such a manner as to leave no discretion on the
issue, or (B) establishes particular criteria for withholding or
refers to particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial infor-
mation obtained from a person and privileged or confidential;

(5) involve accusing any person of a crime, or formally cen-
suring any person;

(6) disclose information of a personal nature where disclo-
sure would constitute a clearly unwarranted invasion of per-
sonal privacy;

(7) disclose investigatory records compiled for law enforce-
ment purposes, or information which if written would be con-
tained in such records, but only to the extent that the produc-
tion of such records or information would (A) interfere with en-
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forcement proceedings, (B) deprive a person of a right to a fair
trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of
a confidential source and, in the case of a record compiled by
a criminal law enforcement authority in the course of a crimi-
nal investigation, or by an agency conducting a lawful national
security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investiga-
tive techniques and procedures, or (F) endanger the life or
physical safety of law enforcement personnel;

(8) disclose information contained in or related to examina-
tion, operating, or condition reports prepared by, on behalf of,
or for the use of an agency responsible for the regulation or su-
pervision of financial institutions;

(9) disclose information the premature disclosure of which
would—

(A) in the case of an agency which regulates cur-
rencies, securities, commodities, or financial institutions,
be likely to (i) lead to significant financial speculation in
currencies, securities, or commodities, or (ii) significantly
endanger the stability of any financial institution; or

(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action,

except that subparagraph (B) shall not apply in any instance
where the agency has already disclosed to the public the con-
tent or nature of its proposed action, or where the agency is
required by law to make such disclosure on its own initiative
prior to taking final agency action on such proposal; or

(10) specifically concern the agency’s issuance of a sub-
pena, or the agency’s participation in a civil action or pro-
ceeding, an action in a foreign court or international tribunal,
or an arbitration, or the initiation, conduct, or disposition by
the agency of a particular case of formal agency adjudication
pursuant to the procedures in section 554 of this title or other-
wise involving a determination on the record after opportunity
for a hearing.

(d)(1) Action under subsection (c) shall be taken only when a
majority of the entire membership of the agency (as defined in sub-
section (a)(1)) votes to take such action. A separate vote of the
agency members shall be taken with respect to each agency meet-
ing a portion or portions of which are proposed to be closed to the
public pursuant to subsection (c), or with respect to any informa-
tion which is proposed to be withheld under subsection (c). A single
vote may be taken with respect to a series of meetings, a portion
or portions of which are proposed to be closed to the public, or with
respect to any information concerning such series of meetings, so
long as each meeting in such series involves the same particular
matters and is scheduled to be held no more than thirty days after
the injtial meeting in such series. The vote of each agency member
pﬁrticigating in such vote shall be recorded and no proxies shall be
allowed.

(2) Whenever any person whose interests may be directly af-
fected by a portion of a meeting requests that the agency close such
portion to the public for any of the reasons referred to in paragraph
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(5), (6), or (7) of subsection (c), the agency, upon request of any one
of its members, shall vote by recorded vote whether to close such
meeting.

(3) Within one day of any vote taken pursuant to paragraph (1)
or (2), the agency shall make publicly available a written copy of
such vote reflecting the vote of each member on the question. If a
portion of a meeting is to be closed to the public, the agency shall,
within one day of the vote taken pursuant to paragraph (1) or (2)
of this subsection, make publicly available a full written expla-
nation of its action closing the portion together with a list of all
persons expected to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be
closed to the public pursuant to paragraph (4), (8), (9)(A), or (10)
of subsection (c), or any combination thereof, may provide by regu-
lation for the closing of such meetings or portions thereof in the
event that a majority of the members of the agency votes by re-
corded vote at the beginning of such meeting, or portion thereof, to
close the exempt portion or porticns of the meeting, and a copy of
such vote, reflecting the vote of each member on the question, is
made available to the public. The provisions of paragraphs (1), (2),
and (3) of this subsection and subsection (e) shall not apply to any
portion of a meeting to which such regulations apply: Provided,
That the agency shall, except to the extent that such information
is exempt from disclosure under the provisions of subsection (c),
provide the public with public announcement of the time, place,
and subject matter of the meeting and of each portion thereof at
the earliest practicable time.

(e)(1) In the case of each meeting, the agency shall make public
announcement, at least one week before the meeting, of the time,
place, and subject matter of the meeting, whether it is to be open
or closed to the public, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting. Such announcement shall be made unless
a majority of the members of the agency determines by a recorded
vote that agency business requires that such meeting be called at
an earlier date, in which case the agency shall make public an-
nouncement of the time, place, and subject matter of such meeting,
and whether open or closed to the public, at the earliest practicable
time.

(2) The time or place of a meeting may be changed following
the public announcement required by paragraph (1) only if the
agency publicly announces such change at the earliest practicable
time. The subject matter of a meeting, or the determination of the
agency to open or close a meeting, or portion of a meeting, to the
public, may be changed following the public announcement re-
quired by this subsection only if (A) a majority of the entire mem-
bership of the agency determines by a recorded vote that agency
business so requires and that no earlier announcement of the
change was possible, and (B) the agency publicly announces such
change and the vote of each member upon such change at the ear-
liest practicable time.

(3) Immediately following each public announcement required
by this subsection, notice of the time, place, and subject matter of
a meeting, whether the meeting is open or closed, any change in
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one of the preceding, and the name and phone number of the offi-
cial designated by the agency to respond to requests for informa-
tion about the meeting, shall also be submitted for publication in
the Federal Register.

(f)(1) For every meeting closed pursuant to paragraphs (1)
through (10) of subsection (c), the General Counsel or chief legal of-
ficer of the agency shall publicly certify that, in his or her opinion,
the meeting may be closed to the public and shall state each rel-
evant exemptive provision. A copy of such certification, together
with a statement from the presiding officer of the meeting setting
forth the time and place of the meeting, and the persons present,
shall be retained by the agency. The agency shall maintain a com-
plete transcript or electronic recording adequate to record fully the
proceedings of each meeting, or portion of a meeting, closed to the
public, except that in the case of a meeting, or portion of a meeting,
closed to the public pursuant to paragraph (8), (9XA), or (10) of
subsection (c), the agency shall maintain either such a transcript
or recording, or a set of minutes. Such minutes shall fully and
clearly describe all matters discussed and shall provide a full and
accurate summary of any actions taken, and the reasons therefor,
including a description of each of the views expressed on any item
and the record of any rollcall vote (reflecting the vote of each mem-
ber on the question). All documents considered in connection with
any action shall be identified in such minutes.

(2) The agency shall make promptly available to the public, in
a place easily accessible to the public, the transcript, electronic re-
cording, or minutes (as required by paragraph (1)) of the discussion
of any item on the agenda, or of any item of the testimony of any
witness received at the meeting, except for such item or items of
such discussion or testimony as the agency determines to contain
information which may be withheld under subsection (c). Copies of
such transcript, or minutes, or a transcription of such recording
disclosing the identity of each speaker, shall be furnished to any
person at the actual cost of duplication or transcription. The agency
shall maintain a complete verbatim copy of the transcript, a com-
plete copy of the minutes, or a complete electronic recording of each
meeting, or portion of a meeting, closed to the public, for a period
of at least two years after such meeting, or until one year after the
conclusion of any agency proceeding with respect to which the
meeting or portion was held, whichever occurs later.

(g) Each agency subject to the requirements of this section
shall, within 180 days after the date of enactment of this section,
following consultation with the Office of the Chairman of the Ad-
ministrative Conference of the United States and published notice
in the Federal Register of at least thirty days and opportunity for
written comment by any person, promulgate regulations to imple-
ment the requirements of subsections (b) through (f) of this section.
Any person may bring a proceeding in the United States District
Court for the District of Columbia to require an agency to promul-
gate such regulations if such agency has not promulgated such reg-
ulations within the time period specified herein. Subject to any lim-
itations of time provided by law, any person may bring a pro-
ceeding in the United States Court of Appeals for the District of
Columbia to set aside agency regulations issued pursuant to this
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subsection that are not in accord with the requirements of sub-
sections (b) through (f) of this section and to require the promulga-
tion of regulations that are in accord with such subsections.

(h)(1) The district courts of the United States shall have juris-
diction to enforce the requirements of subsections (b) through (f) of
this section by declaratory judgment, injunctive relief, or other re-
lief as may be appropriate. Such actions may be brought by any
person against an agency prior to, or within sixty days after, the
meeting out of which the violation of this section arises, except that
if public announcement of such meeting is not initially provided by
the agency in accordance with the requirements of this section,
such action may be instituted pursuant to this section at any time
prior to sixty days after any public announcement of such meeting.
Such actions may be brought in the district court of the United
States for the district in which the agency meeting is held or in
which the agency in question has its headquarters, or in the Dis-
trict Court for the District of Columbia. In such actions a defendant
shall serve his answer within thirty days after the service of the
complaint. The burden is on the defendant to sustain his action. In
deciding such cases the court may examine in camera any portion
of the transcript, electronic recording, or minutes of a meeting
closed to the public, and may take such additional evidence as it
deems necessary. The court, having due regard for orderly adminis-
tration and the public interest, as well as the interests of the par-
ties, may grant such equitable relief as it deems appropriate, in-
cluding granting an injunction against future violations of this sec-
tion or ordering the agency to make available to the public such
portion of the transcript, recording, or minutes of a meeting as is
not authorized to be withheld under subsection (c) of this section.

(2) Any Federal court otherwise authorized by law to review
agency action may, at the application of any person properly par-
ticipating in the proceeding pursuant to other applicable law, in-
quire into violations by the agency of the requirements of this sec-
tion and afford such relief as it deems appropriate. Nothing in this
section authorizes any Federal court having jurisdiction solely on
the basis of paragraph (1) to set aside, enjoin, or invalidate any
agency action (other than an action to close a meeting or to with-
hold information under this section) taken or discussed at any
agency meeting out of which the violation of this section arose.

(i) The court may assess against any party reasonable attorney
fees and other litigation costs reasonably incurred by any other
party who substantially prevails in any action brought in accord-
ance with the provisions of subsection (g) or (h) of this section, ex-
cept that costs may be assessed against the plaintiff only where the
court finds that the suit was initiated by the plaintiff primarily for
frivolous or dilatory purposes. In the case of assessment of costs
against an agency, the costs may be assessed by the court against
the United States.

(j) Each agency subject to the requirements of this section shall
annually report to the Congress regarding the following:

(1) The changes in the policies and procedures of the agen-
cy under this section that have occurred during the preceding
1-year period.
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(2) A tabulation of the number of meetings held, the ex-
emptions applied to close meetings, and the days of public no-
tice provided to close meetings.

(3) A brief description of litigation or formal complaints
concerning the implementation of this section by the agency.

(4) A brief explanation of any changes in law that have af-
fected the responsibilities of the agency under this section.

(k) Nothing herein expands or limits the present rights of any
person under section 552 of this title, except that the exemptions
set forth in subsection (c) of this section shall govern in the case
of any request made pursuant to section 552 to copy or inspect the
transcripts, recordings, or minutes described in subsection (f) of
this section. The requirements of chapter 33 of title 44, United
States Code, shall not apply to the transcripts, recordings, and
minutes described in subsection (f) of this section.

(1) This section does not constitute authority to withhold any
information from Congress, and does not authorize the closing of
any agency meeting or portion thereof required by any other provi-
sion of law to be open.

(m) Nothing in this section authorizes any agency to withhold
from any individual any record, including transcripts, recordings,
or minutes required by this section, which is otherwise accessible
to such individual under section 552a of this title.

§ 553. Rule making

(a) This section applies, according to the provisions thereof, ex-
cept to the extent that there is involved—

(1) a military or foreign affairs function of the United

States; or

(2) a matter relating to agency management or personnel
or to public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published
in the Federal Register, unless persons subject thereto are named
and either personally served or otherwise have actual notice there-
of in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public
rule making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms or substance of the proposed rule or

a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this sub-
section does not apply—
(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or
(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the

rules issued) that notice and public procedure thereon are im-

practicable, unnecessary, or contrary to the public interest.

(c) After notice required by this section, the agency shall give
interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity for oral presentation. After consideration of
the relevant matter presented, the agency shall incorporate in the



4] CH. 5 (SUBCH 1))—ADMINISTRATIVE PROCEDURE Sec. 554

rules adopted a concise general statement of their basis and pur-
pose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of
this title apply instead of this subsection.

(d) The required publication or service of a substantive rule
shall be made not less than 30 days before its effective date,
except—

(1) a substantive rule which grants or recognizes an ex-
emption or relieves a restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause
found and published with the rule.

(e) Each agency shall give an interested person the right to pe-
tition for the issuance, amendment, or repeal of a rule.

§ 554. Adjudications

(a) This section applies, according to the provisions thereof, in
every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the
extent that there is involved—

(1) a matter subject to a subsequent trial of the law and
the facts de novo in a court;

(2) the selection or tenure of an employee, except al ad-
milm'strative law judge appointed under section 3105 of this
title;

(3) proceedings in which decisions rest solely on inspec-
tions, tests, or elections;

(4) the conduct of military or foreign affairs functions;

(5) cases in which an agency is acting as an agent for a
court; or

(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be
timely informed of—

(1) the time, place, and nature of the hearings;

(2) the legal authority and jurisdiction under which the
hearing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact
or law; and in other instances agencies may by rule require respon-
sive pleading. In fixing the time and place for hearings, due regard
shall be had for the convenience and necessity of the parties or
their representatives.

o {c) The agency shall give all interested parties opportunity
or—

(1) the submission and consideration of facts, arguments,
offers of settlement, or proposals of adjustment when time, the
nature of the proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to deter-
mine a controversy by consent, hearing and decision on notice
and in accordance with sections 556 and 557 of this title.

1So in original. Probably should be “an”.
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(d) The employee who presides at the reception of evidence
pursuant to section 556 of this title shall make the recommended
decision or initial decision required by section 557 of this title, un-
less he becomes unavailable to the agency. Except to the extent re-
quired for the disposition of ex parte matters as authorized by law,
such an employee may not—

(1) consult a person or party on a fact in issue, unless on
notice and opportunity for all parties to participate; or
(2) be responsible to or subject to the supervision or direc-
tion of an employee or agent engaged in the performance of in-
vestigative or prosecuting functions for an agency.
An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency in a case may not, in that
or a factually related case, participate or advise in the decision, rec-
ommended decision, or agency review pursuant to section 557 of
this title, except as witness or counsel in public proceedings. This
subsection does not apply—
(A) in determining applications for initial licenses;
(B) to proceedings involving the validity or application of
rates, facilities, or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body
comprising the agency.

(e) The agency, with like effect as in the case of other orders,
and in its sound discretion, may issue a declaratory order to termi-
nate a controversy or remove uncertainty.

§ 555. Ancillary matters

(a) This section applies, according to the provisions thereof, ex-
cept as otherwise provided by this subchapter.

(b) A person compelled to appear in person before an agency
or representative thereof is entitled to be accompanied, rep-
resented, and advised by counsel or, if permitted by the agency, by
other qualified representative. A party is entitled to appear in per-
son or by or with counsel or other duly qualified representative in
an agency proceeding. So far as the orderly conduct of public busi-
ness permits, an interested person may appear before an agency or
its responsible employees for the presentation, adjustment, or de-
termination of an issue, request, or controversy in a proceeding,
whether interlocutory, summary, or otherwise, or in connection
with an agency function. With due regard for the convenience and
necessity of the parties or their representatives and within a rea-
sonable time, each agency shall proceed to conclude a matter pre-
sented to it. This subsection does not grant or deny a person who
is not a lawyer the right to appear for or represent others before
an agency or in an agency proceeding.

(c) Process, requirement of a report, inspection, or other inves-
tigative act or demand may not be issued, made, or enforced except
as authorized by law. A person compelled to submit data or evi-
dence is entitled to retain or, on payment of lawfully prescribed
costs, procure a copy or transcript thereof, except that in a non-
public investigatory proceeding the witness may for good cause be
limited to inspection of the official transcript of his testimony.

(d) Agency subpenas authorized by law shall be issued to a
party on request and, when required by rules of procedure, on a
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statement or showing of general relevance and reasonable scope of
the evidence sought. On contest, the court shall sustain the sub-
pena or similar process or demand to the extent that it is found
to be in accordance with law. In a proceeding for enforcement, the
court shall issue an order requiring the appearance of the witness
or the production of the evidence or data within a reasonable time
under penalty of punishment for contempt in case of contumacious
failure to comply.

(e) Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an inter-
ested person made in connection with any agency proceedings. Ex-
cept in affirming a prior denial or when the denial is self-explana-
tory, the notice shall be accompanied by a brief statement of the
grounds for denial.

§ 556. Hearings; presiding employees; powers and duties;
burden of proof; evidence; record as basis of deci-
sion

(a) This section applies, according to the provisions thereof, to
hearings required by section 553 or 554 of this title to be conducted
in accordance with this section.

(b) There shall preside at the taking of evidence—

(1) the agency;

(2) one or more members of the body which comprises the
agency; or

(3) one or more administrative law judges appointed under
section 3105 of this title.

This subchapter does not supersede the conduct of specified classes
of proceedings, in whole or in part, by or before boards or other em-
ployees specially provided for by or designated under statute. The
functions of presiding employees and of employees participating in
decisions in accordance with section 557 of this title shall be con-
ducted in an impartial manner. A presiding or participating em-
ployee may at any time disqualify himself. On the filing in good
faith of a timely and sufficient affidavit of personal bias or other
disqualification of a presiding or participating employee, the agency
shall determine the matter as a part of the record and decision in
the case.

(c) Subject to published rules of the agency and within its pow-
ers, employees presiding at hearings may—

(1) administer oaths and affirmations;

(2) issue subpenas authorized by law;

(3) rule on offers of proof and receive relevant evidence;

(4) take depositions or have depositions taken when the
ends of justice would be served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement or simplification of
the issues by consent of the parties or by the use of alternative
means of dispute resolution as provided in subchapter IV of
this chapter;

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of
such methods;
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(8) require the attendance at any conference held pursuant
to paragraph (6) of at least one representative of each party
who has authority to negotiate concerning resolution of issues
in controversy;

(9) dispose of procedural requests or similar matters;

(10) make or recommend decisions in accordance with sec-
tion 557 of this title; and

(11) take other action authorized by agency rule consistent
with this subchapter.

(d) Except as otherwise provided by statute, the proponent of
a rule or order has the burden of proof. Any oral or documentary
evidence may be received, but the agency as a matter of policy
shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence. A sanction may not be imposed or rule or
order issued except on consideration of the whole record or those
parts thereof cited by a party and supported by and in accordance
with the reliable, probative, and substantial evidence. The agency
may, to the extent consistent with the interests of justice and the
policy of the underlying statutes administered by the agency, con-
sider a violation of section 557(d) of this title sufficient grounds for
a decision adverse to a party who has knowingly committed such
violation or knowingly caused such violation to occur. A party is en-
titled to present his case or defense by oral or documentary evi-
dence, to submit rebuttal evidence, and to conduct such cross-exam-
ination as may be required for a full and true disclosure of the
facts. In rule making or determining claims for money or benefits
or applications for initial licenses an agency may, when a party will
not be prejudiced thereby, adopt procedures for the submission of
all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, constitutes the exclu-
sive record for decision in accordance with section 557 of this title
and, on payment of lawfully prescribed costs, shall be made avail-
able to the parties. When an agency decision rests on official notice
of a material fact not appearing in the evidence in the record, a
party is entitled, on timely request, to an opportunity to show the
contrary.

§557. Initial decisions; conclusiveness; review by agency;
submissions by parties; contents of decisions;
record

(a) This section applies, according to the provisions thereof,
when a hearing is required to be conducted in accordance with sec-
tion 556 of this title.

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section
554(d) of this title, an employee qualified to preside at hearings
pursuant to section 556 of this title, shall initially decide the case
unless the agency requires, either in specific cases or by general
rule, the entire record to be certified to it for decision. When the
presiding employee makes an initial decision, that decision then be-
comes the decision of the agency without further proceedings un-
less there is an appeal to, or review on motion of, the agency with-
in time provided by rule. On appeal from or review of the initial
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decision, the agency has all the powers which it would have in
making the initial decision except as it may limit the issues on no-
tice or by rule. When the agency makes the decision without hav-
ing presided at the reception of the evidence, the presiding em-
ployee or an employee qualified to preside at hearings pursuant to
section 556 of this title shall first recommend a decision, except
that in rule making or determining applications for initial
licenses—

(1) instead thereof the agency may issue a tentative deci-
sion or one of its responsible employees may recommend a de-
cision; or

(2) this procedure may be omitted in a case in which the
agency finds on the record that due and timely execution of its
functions imperatively and unavoidably so requires.

(c) Before a recommended, initial, or tentative decision, or a de-
cision on agency review of the decision of subordinate employees,
the parties are entitled to a reasonable opportunity to submit for
the consideration of the employees participating in the decisions—

(1) proposed findings and conclusions; or

(2) exceptions to the decisions or recommended decisions of
subordinate employees or to tentative agency decisions; and

(3) supporting reasons for the exceptions or proposed find-
ings or conclusions.

The record shall show the ruling on each finding, conclusion, or ex-
ception presented. All decisions, including initial, recommended,
and tentative decisions, are a part of the record and shall include
a statement of—

(A) findings and conclusions, and the reasons or basis
therefor, on all the material issues of fact, law, or discretion
presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.

(dX1) In any agency proceeding which is subject to subsection
(a) of this section, except to the extent required for the disposition
of ex parte matters as authorized by law—

(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body com-
prising the agency, administrative law judge, or other em-
ployee who is or may reasonably be expected to be involved in
the decisional process of the proceeding, an ex parte commu-
nication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, admin-
istrative law judge, or other employee who is or may reason-
ably be expected to be involved in the decisional process of the
proceeding, shall make or knowingly cause to be made to any
interested person outside the agency an ex parte communica-
tion relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, adminis-
trative law judge, or other employee who is or may reasonably
be expected to be involved in the decisional process of such pro-
ceeding who receives, or who makes or knowingly causes to be
made, a communication prohibited by this subsection shall
place on the public record of the proceeding:

(i) all such written communications;
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(ii) memoranda stating the substance of all such oral
communications; and

(iii) all written responses, and memoranda stating the
substance of all oral responses, to the materials described
in clauses (i) and (ii) of this subparagraph;

(D) upon receipt of a communication knowingly made or
knowingly caused to be made by a party in violation of this
subsection, the agency, administrative law judge, or other em-
ployee presiding at the hearing may, to the extent consistent
with the interests of justice and the policy of the underlying
statutes, require the party to show cause why his claim or in-
terest in the proceeding should not be dismissed, denied, dis-
regarded, or otherwise adversely affected on account of such
violation; and

(E) the prohibitions of this subsection shall apply begin-
ning at such time as the agency may designate, but in no case
shall they begin to apply later than the time at which a pro-
ceeding is noticed for hearing unless the person responsible for
the communication has knowledge that it will be noticed, in
which case the prohibitions shall apply beginning at the time
of his acquisition of such knowledge.

(2) This subsection does not constitute authority to withhold
information from Congress.

§ 558. Imposition of sanctions; determination of applications
for licenses; suspension, revocation, and expiration
of licenses

(a) This section applies, according to the provisions thereof, to
the exercise of a power or authority.

(b) A sanction may not be imposed or a substantive rule or
order issued except within jurisdiction delegated to the agency and
as authorized by law.

(c) When application is made for a license required by law, the
agency, with due regard for the rights and privileges of all the in-
terested parties or adversely affected persons and within a reason-
able time, shall set and complete proceedings required to be con-
ducted in accordance with sections 556 and 557 of this title or
other proceedings required by law and shall make its decision. Ex-
cept in cases of willfulness or those in which public health, interest,
or safety requires otherwise, the withdrawal, suspension, revoca-
tion, or annulment of a license is lawful only if, before the institu-
tion of agency proceedings therefor, the licensee has been given—

(1) notice by the agency in writing of the facts or conduct
which may warrant the action; and
(2) opportunity to demonstrate or achieve compliance with
all lawful requirements.
When the licensee has made timely and sufficient application for
a renewal or a new license in accordance with agency rules, a li-
cense with reference to an activity of a continuing nature does not
expire until the application has been finally determined by the
agency.
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§559. Effect on other laws; effect of subsequent statute

This subchapter, chapter 7, and sections 1305, 3105, 3344,
4301(2)XE), 5372, and 7521 of this title, and the provisions of sec-
tion 5335(a)(B) of this title that relate to administrative law judges,
do not limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise required by
law, requirements or privileges relating to evidence or procedure
apply equally to agencies and persons. Each agency is granted the
authority necessary to comply with the requirements of this sub-
chapter through the issuance of rules or otherwise. Subsequent
statute may not be held to supersede or modify this subchapter,
chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of
this title, or the provisions of section 5335(a)(B) of this title that
relate to administrative law judges, except to the extent that it
does so expressly.



SUBCHAPTER III—NEGOTIATED RULEMAKING PROCEDURE

§ 561. Purpose

The purpose of this subchapter is to establish a framework for
the conduct of negotiated rulemaking, consistent with section 553
of this title, to encourage agencies to use the process when it en-
hances the informal rulemaking process. Nothing in this sub-
chapter should be construed as an attempt to limit innovation and
experimentation with the negotiated rulemaking process or with
other innovative rulemaking procedures otherwise authorized by
law.

§ 562. Definitions

For the purposes of this subchapter, the term—

(1) “agency” has the same meaning as in section 551(1) of
this title;

(2) “consensus” means unanimous concurrence among the
interests represented on a negotiated rulemaking committee
established under this subchapter, unless such committee—

(A) agrees to define such term to mean a general but
not unanimous concurrence; or
(B) agrees upon another specified definition;

(3) “convener” means a person who impartially assists an
agency in determining whether establishment of a negotiated
rulemaking committee is feasible and appropriate in a par-
ticular rulemaking.

(4) “facilitator” means a person who impartially aids in the
discussions and negotiations among the members of a nego-
tiated rulemaking committee to develop a proposed rule;

(5) “interest” means, with respect to an issue or matter,
multiple parties which have a similar point of view or which
are likely to be affected in a similar manner;

(6) “negotiated rulemaking” means rulemaking through
the use of a negotiated rulemaking committee;

(7) “negotiated rulemaking committee” or “committee”
means an advisory committee established by an agency in ac-
cordance with this subchapter and the Federal Advisory Com-
mittee Act to consider and discuss issues for the purpose of
reaching a consensus in the development of a proposed rule;

(8) “party” has the same meaning as in section 551(3) of
this title;

(9) “person” has the same meaning as in section 551(2) of
this title;

(10) “rule” has the same meaning as in section 551(4) of
this title; and

(11) “rulemaking” means “rule making” as that term is de-
fined in section 551(5) of this title.

54
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§ 563. Determination of need for negotiated rulemaking com-
mittee

(a) DETERMINATION OF NEED BY THE AGENCY.—An agency may
establish a negotiated rulemaking committee to negotiate and de-
velop a proposed rule, if the head of the agency determines that the
use of the negotiated rulemaking procedure is in the public inter-
est. In making such a determination, the head of the agency shall
consider whether—

(1) there is a need for a rule;

(2) there are a limited number of identifiable interests that
will be significantly affected by the rule;

(3) there is a reasonable likelihood that a committee can
be convened with a balanced representation of persons who—

(A) can adequately represent the interests identified
under paragraph (2); and

(B) are willing to negotiate in good faith to reach a
consensus on the proposed rule;

(4) there is a reasonable likelihood that a committee will
reach a consensus on the proposed rule within a fixed period
of time;

(5) the negotiated rulemaking procedure will not unreason-
ably delay the notice of proposed rulemaking and the issuance
of the final rule;

(6) the agency has adequate resources and is willing to
commit such resources, including technical assistance, to the
committee; and

(7) the agency, to the maximum extent possible consistent
with the legal obligations of the agency, will use the consensus
of the committee with respect to the proposed rule as the basis
for the rule proposed by the agency for notice and comment.

(b) USE OF CONVENERS.—

(1) PURPOSES OF CONVENERS.—An agency may use the
services of a convener to assist the agency in—

(A) identifying persons who will be significantly af-
fected by a proposed rule, including residents of rural
areas; and

(B) conducting discussions with such persons to iden-
tify the issues of concern to such persons, and to ascertain
whether the establishment of a negotiated rulemaking
committee is feasible and appropriate in the particular
rulemaking.

(2) DUTIES OF CONVENERS.—The convener shall report
findings and may make recommendations to the agency. Upon
request of the agency, the convener shall ascertain the names
of persons who are willing and qualified to represent interests
that will be significantly affected by the proposed rule, includ-
ing residents of rural areas. The report and any recommenda-
tions of the convener shall be made available to the public
upon request.
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§ 564. Publication of notice; applications for membership on
committees

(a) PUBLICATION OF NOTICE.—If, after considering the report of
a convener or conducting its own assessment, an agency decides to
establish a negotiated rulemaking committee, the agency shall pub-
lish in the Federal Register and, as appropriate, in trade or other
specialized publications, a notice which shall include—

(1) an announcement that the agency intends to establish
a negotiated rulemaking committee to negotiate and develop a
proposed rule;

(2) a description of the subject and scope of the rule to be
developed, and the issues to be considered;

(3) a list of the interests which are likely to be signifi-
cantly affected by the rule;

(4) a list of the persons proposed to represent such inter-
ests and the person or persons proposed to represent the agen-
cy;

(5) a proposed agenda and schedule for completing the
work of the committee, including a target date for publication
by the agency of a proposed rule for notice and comment;

(6) a description of administrative support for the com-
mittee to be provided by the agency, including technical assist-
ance;

(7) a solicitation for comments on the proposal to establish
the committee, and the proposed membership of the negotiated
rulemaking committee; and

(8) an explanation of how a person may apply or nominate
another person for membership on the committee, as provided
under subsection (b).

(b) APPLICATION FOR MEMBERSHIP ON COMMITTEE.—Persons
who will be significantly affected by a proposed rule and who be-
lieve that their interests will not be adequately represented by any
person specified in a notice under subsection (a)(4) may apply for,
or nominate another person for, membership on the negotiated
rulemaking committee to represent such interests with respect to
the proposed rule. Each application or nomination shall include—

(1) the name of the applicant or nominee and a description
of the interests such person shall represent;

(2) evidence that the applicant or nominee is authorized to
represent parties related to the interests the person proposes
to represent;

(3) a written commitment that the applicant or nominee
shall actively participate in good faith in the development of
the rule under consideration; and

(4) the reasons that the persons specified in the notice
under subsection (a)(4) do not adequately represent the inter-
ests of the person submitting the application or nomination.

(c) PERIOD FOR SUBMISSION OF COMMENTS AND APPLICA-
TIONS.—The agency shall provide for a period of at least 30 cal-
endar days for the submission of comments and applications under
this section.
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§ 565. Establishment of committee

(a) ESTABLISHMENT.—

(1) DETERMINATION TO ESTABLISH COMMITTEE—If after
considering comments and applications submitted under sec-
tion 564, the agency determines that a negotiated rulemaking
committee can adequately represent the interests that will be
significantly affected by a proposed rule and that it is feasible
and appropriate in the particular rulemaking, the agency may
establish a negotiated rulemaking committee. In establishing
and administering such a committee, the agency shall comply
with the Federal Advisory Committee Act with respect to such
committee, except as otherwise provided in this subchapter.

(2) DETERMINATION NOT TO ESTABLISH COMMITTEE.—If
after considering such comments and applications, the agency
decides not to establish a negotiated rulemaking committee,
the agency shall promptly publish notice of such decision and
the reasons therefor in the Federal Register and, as appro-
priate, in trade or other specialized publications, a copy of
which shall be sent to any person who applied for, or nomi-
nated another person for membership on the negotiating ! rule-
making committee to represent such interests with respect to
the proposed rule.

(b) MEMBERSHIP.—The agency shall limit membership on a ne-
gotiated rulemaking committee to 25 members, unless the agency
head determines that a greater number of members is necessary
for the functioning of the committee or to achieve balanced mem-
bership. Each committee shall include at least one person rep-
resenting the agency.

(c) ADMINISTRATIVE SUPPORT.—The agency shall provide appro-
priate administrative support to the negotiated rulemaking com-
mittee, including technical assistance.

§ 566. Conduct of committee activity

(a) DUTIES OF COMMITTEE.—Each negotiated rulemaking com-
mittee established under this subchapter shall consider the matter
proposed by the agency for consideration and shall attempt to
reach a consensus concerning a proposed rule with respect to such
matter and any other matter the committee determines is relevant
to the proposed rule.

(b) REPRESENTATIVES OF AGENCY ON COMMITTEE.—The person
or persons representing the agency on a negotiated rulemaking
committee shall participate in the deliberations and activities of
the committee with the same rights and responsibilities as other
members of the committee, and shall be authorized to fully rep-
resent the agency in the discussions and negotiations of the com-
mittee.

(c) SELECTING FACILITATOR.—Notwithstanding section 10(e) of
the Federal Advisory Committee Act, an agency may nominate ei-
ther a person from the Federal Government or a person from out-
side the Federal Government to serve as a facilitator for the nego-
tiations of the committee, subject to the approval of the committee
by consensus. If the committee does not approve the nominee of the

180 in original. Probably should be “negotiated”.
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agency for facilitator, the agency shall submit a substitute nomina-
tion. If a committee does not approve any nominee of the agency
for facilitator, the committee shall select by consensus a person to
serve as facilitator. A person designated to represent the agency in
substantive issues may not serve as facilitator or otherwise chair
the committee.

(d) DuTIES OF FACILITATOR.—A facilitator approved or selected
by a negotiated rulemaking committee shall—

(1) chair the meetings of the committee in an impartial
manner;

(2) impartially assist the members of the committee in con-
ducting discussions and negotiations; and

(3) manage the keeping of minutes and records as required
under section 10 (b) and (c) of the Federal Advisory Committee

Act, except that any personal notes and materials of the

facilitator or of the members of a committee shall not be sub-

ject to section 552 of this title.

(e) COMMITTEE PROCEDURES.—A negotiated rulemaking com-
mittee established under this subchapter may adopt procedures for
the operation of the committee. No provision of section 553 of this
title shall apply to the procedures of a negotiated rulemaking com-
mittee.

() REPORT OF COMMITTEE—If a committee reaches a con-
sensus on a proposed rule, at the conclusion of negotiations the
committee shall transmit to the agency that established the com-
mittee a report containing the proposed rule. If the committee does
not reach a consensus on a proposed rule, the committee may
transmit to the agency a report specifying any areas in which the
committee reached a consensus. The committee may include in a
report any other information, recommendations, or materials that
the committee considers appropriate. Any committee member may
include as an addendum to the report additional information, rec-
ommendations, or materials.

(g) RECORDS OF COMMITTEE.—In addition to the report re-
quired by subsection (f), a committee shall submit to the agency the
records required under section 10 (b) and (c) of the Federal Advi-
sory Committee Act.

§ 567. Termination of committee

A negotiated rulemaking committee shall terminate upon pro-
mulgation of the final rule under consideration, unless the commit-
tee’s charter contains an earlier termination date or the agency,
after consulting the committee, or the committee itself specifies an
earlier termination date.

§ 568. Services, facilities, and payment of committee member
expenses

(a) SERVICES OF CONVENERS AND FACILITATORS.—

(1) IN GENERAL.—An agency may employ or enter into con-
tracts for the services of an individual or organization to serve
as a convener or facilitator for a negotiated rulemaking com-
mittee under this subchapter, or may use the services of a Gov-
ernment employee to act as a convener or a facilitator for such
a committee.
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(2) DETERMINATION OF CONFLICTING INTERESTS.—An agen-
cy shall determine whether a person under consideration to
serve as convener or facilitator of a committee under para-
graph (1) has any financial or other interest that would pre-
clude such person from serving in an impartial and inde-
pendent manner.

(b) SERVICES AND FACILITIES OF OTHER ENTITIES.—For pur-
poses of this subchapter, an agency may use the services and facili-
ties of other Federal agencies and public and private agencies and
instrumentalities with the consent of such agencies and instrumen-
talities, and with or without reimbursement to such agencies and
instrumentalities, and may accept voluntary and uncompensated
services without regard to the provisions of section 1342 of title 31.
The Federal Mediation and Conciliation Service may provide serv-
ices and facilities, with or without reimbursement, to assist agen-
cies under this subchapter, including furnishing conveners,
facilitators, and training in negotiated rulemaking.

(c) EXPENSES OF COMMITTEE MEMBERS.—Members of a nego-
tiated rulemaking committee shall be responsible for their own ex-
penses of participation in such committee, except that an agency
may, in accordance with section 7(d) of the Federal Advisory Com-
mittee Act, pay for a member’s reasonable travel and per diem ex-
penses, expenses to obtain technical assistance, and a reasonable
rate of compensation, if—

(1) such member certifies a lack of adequate financial re-
sources to participate in the committee; and

(2) the agency determines that such member’s participa-
tion in the committee is necessary to assure an adequate rep-
resentation of the member’s interest.

(d) StaTUS OF MEMBER AS FEDERAL EMPLOYEE.—A member’s
receipt of funds under this section or section 569 shall not conclu-
sively determine for purposes of sections 202 through 209 of title
18 whether that member is an employee of the United States Gov-
ernment.

§ 569. Encouraging negotiated rulemaking

(a) The President shall designate an agency or designate or es-
tablish an interagency committee to facilitate and encourage agen-
cy use of negotiated rulemaking. An agency that is considering,
planning, or conducting a negotiated rulemaking may consult with
such agency or committee for information and assistance.

(b) To carry out the purposes of this subchapter, an agency
planning or conducting a negotiated rulemaking may accept, hold,
administer, and utilize gifts, devises, and bequests of property,
both real and personal if that agency’s acceptance and use of such
gifts, devises, or bequests do not create a conflict of interest. Gifts
and bequests of money and proceeds from sales of other property
received as gifts, devises, or bequests shall be deposited in the
Treasury and shall be disbursed upon the order of the head of such
agency. Property accepted pursuant to this section, and the pro-
ceeds thereof, shall be used as nearly as possible in accordance
with the terms of the gifts, devises, or bequests.
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§ 570. Judicial review

Any agency action relating to establishing, assisting, or termi-
nating a negotiated rulemaking committee under this subchapter
shall not be subject to judicial review. Nothing in this section shall
bar judicial review of a rule if such judicial review is otherwise pro-
vided by law. A rule which is the product of negotiated rulemaking
and is subject to judicial review shall not be accorded any greater
deference by a court than a rule which is the product of other rule-
making procedures.

§ 570a. Authorization of appropriations

There are authorized to be appropriated such sums as may be
necessary to carry out the purposes of this subchapter.



SUBCHAPTER IV—ALTERNATIVE MEANS OF DISPUTE
RESOLUTION IN THE ADMINISTRATIVE PROCESS

§ 571. Definitions

For the purposes of this subchapter, the term—

(1) “agency” has the same meaning as in section 551(1) of
this title;

(2) “administrative program” includes a Federal function
which involves protection of the public interest and the deter-
mination of rights, privileges, and obligations of private per-
sons through rule making, adjudication, licensing, or investiga-
tion, as those terms are used in subchapter II of this chapter;

(3) “alternative means of dispute resolution” means any
procedure that is used to resolve issues in controversy, includ-
ing, but not limited to, conciliation, facilitation, mediation, fact-
finding, minitrials, arbitration, and use of ombuds, or any com-
bination thereof;

(4) “award” means any decision by an arbitrator resolving
the issues in controversy;

(5) “dispute resolution communication” means any oral or
written communication prepared for the purposes of a dispute
resolution proceeding, including any memoranda, notes or work
product of the neutral, parties or nonparty participant; except
that a written agreement to enter into a dispute resolution pro-
ceeding, or final written agreement or arbitral award reached
as a result of a dispute resolution proceeding, is not a dispute
resolution communication;

(6) “dispute resolution proceeding” means any process in
which an alternative means of dispute resolution is used to re-
solve an issue in controversy in which a neutral is appointed
and specified parties participate;

(7) “in confidence” means, with respect to information, that
the information is provided—

(A) with the expressed intent of the source that it not
be disclosed; or

(B) under circumstances that would create the reason-
able expectation on behalf of the source that the informa-
tion will not be disclosed;

(8) “issue in controversy” means an issue which is material
to a decision concerning an administrative program of an
agency, and with which there is disagreement—

(A) between an agency and persons who would be sub-
stantially affected by the decision; or

(B) between persons who would be substantially af-
fected by the decision;

(9) “neutral” means an individual who, with respect to an
issue in controversy, functions specifically to aid the parties in
resolving the controversy;
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(10) “party” means—
(A) for a proceeding with named parties, the same as
in section 551(3) of this title; and
(B) for a proceeding without named parties, a person
who will be significantly affected by the decision in the
proceeding and who participates in the proceeding;
(11) “person” has the same meaning as in section 551(2) of
this title; and
(12) “roster” means a list of persons qualified to provide
services as neutrals.

§ 572. General authority

(a) An agency may use a dispute resolution proceeding for the
resolution of an issue in controversy that relates to an administra-
tive program, if the parties agree to such proceeding.

(b) An agency shall consider not using a dispute resolution pro-
ceeding if—

(1) a definitive or authoritative resolution of the matter is
required for precedential value, and such a proceeding is not
likely to be accepted generally as an authoritative precedent;

(2) the matter involves or may bear upon significant ques-
tions of Government policy that require additional procedures
before a final resolution may be made, and such a proceeding
would not likely serve to develop a recommended policy for the
agency;

(3) maintaining established policies is of special impor-
tance, so that variations among individual decisions are not in-
creased and such a proceeding would not likely reach con-
sistent results among individual decisions;

(4) the matter significantly affects persons or organizations
who are not parties to the proceeding;

(5) a full public record of the proceeding is important, and
a ((llispute resolution proceeding cannot provide such a record;
an

(6) the agency must maintain continuing jurisdiction over
the matter with authority to alter the disposition of the matter
in the light of changed circumstances, and a dispute resolution
proceeding would interfere with the agency’s fulfilling that re-
quirement.

(c) Alternative means of dispute resolution authorized under
this subchapter are voluntary procedures which supplement rather
than limit other available agency dispute resolution techniques.

§ 573. Neutrals

(a) A neutral may be a permanent or temporary officer or em-
ployee of the Federal Government or any other individual who is
acceptable to the parties to a dispute resolution proceeding. A neu-
tral shall have no official, financial, or personal conflict of interest
with respect to the issues in controversy, unless such interest is
fully disclosed in writing to all parties and all parties agree that
the neutral may serve.

(b) A neutral who serves as a conciliator, facilitator, or medi-
ator serves at the will of the parties.
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(c) The President shall designate an agency or designate or es-
tablish an interagency committee to facilitate and encourage agen-
cy use of dispute resolution under this subchapter. Such agency or
interagency committee, in consultation with other appropriate Fed-
eral agencies and professional organizations experienced in matters
concerning dispute resolution, shall—

(1) encourage and facilitate agency use of alternative
means of dispute resolution; and

(2) develop procedures that permit agencies to obtain the
services of neutrals on an expedited basis.

(d) An agency may use the services or one or more employees
of other agencies to serve as neutrals in dispute resolution pro-
ceedings. The agencies may enter into an interagency agreement
that provides for the reimbursement by the user agency or the par-
ties of the full or partial cost of the services of such an employee.

(e) Any agency may enter into a contract with any person for
services as a neutral, or for training in connection with alternative
means of dispute resolution. The parties in a dispute resolution
proceeding shall agree on compensation for the neutral that is fair
and reasonable to the Government.

§ 574. Confidentiality

(a) Except as provided in subsections (d) and (e), a neutral in
a dispute resolution proceeding shall not voluntarily disclose or
through discovery or compulsory process be required to disclose any
dispute resolution communication or any communication provided
in confidence to the neutral, unless—

(1) all parties to the dispute resolution proceeding and the
neutral consent in writing, and, if the dispute resolution com-
munication was provided by a nonparty participant, that par-
ticipant also consents in writing;

(2) the dispute resolution communication has already been
made public;

(3) the dispute resolution communication is required by
statute to be made public, but a neutral should make such
communication public only if no other person is reasonably
available to disclose the communication; or

(4) a court determines that such testimony or disclosure is
necessary to—

(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health or safety,

of sufficient magnitude in the particular case to outweigh

the integrity of dispute resolution proceedings in general

by reducing the confidence of parties in future cases that
their communications will remain confidential.

{b) A party to a dispute resolution proceeding shall not volun-
tarily disclose or through discovery or compulsory process be re-
quired to disclose any dispute resolution communications unless—

(1) the communication was prepared by the party seeking
disclosure;

(2) all parties to the dispute resolution proceeding consent
in writing;
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(3) the dispute resolution communication has already been
made public;

(4) the dispute resolution communication is required by
statute to be made public;

(5) a court determines that such testimony or disclosure is
necessary to—

(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health and safety,

of sufficient magnitude in the particular case to outweigh

the integrity of dispute resolution proceedings in general

by reducing the confidence of parties in future cases that
their communications will remain confidential;

(6) the dispute resolution communication is relevant to de-
termining the existence or meaning of an agreement or award
that resulted from the dispute resolution communication or to
the enforcement of such an agreement or award; or

(7) except for dispute resolution communications generated
by the neutral, the dispute resolution communication was pro-
vided to or was available to all parties to the dispute resolution
proceeding.

(c) Any dispute resolution communication that is disclosed in
violation of subsection (a) or (b),? shall not be admissible in any
proceeding relating to the issues in controversy with respect to
which the communication was made.

(dX1) The parties may agree to alternative confidential proce-
dures for disclosures by a neutral. Upon such agreement the par-
ties shall inform the neutral before the commencement of the dis-
pute resolution proceeding of any modifications to the provisions of
subsection (a) that will govern the confidentiality of the dispute
resolution proceeding. If the parties do not so inform the neutral,
subsection (a) shall apply.

(2) To qualify for the exemption established under subsection
(j), an alternative confidential procedure under this subsection may
not provide for less disclosure than the confidential procedures oth-
erwise provided under this section.

(e) If a demand for disclosure, by way of discovery request or
other legal process, is made upon a neutral regarding a dispute res-
olution communication, the neutral shall make reasonable efforts
to notify the parties and any affected nonparty participants of the
demand. Any party or affected nonparty participant who receives
such notice and within 15 calendar days does not offer to defend
a refusal of the neutral to disclose the requested information shall
have waived any objection to such disclosure.

(f) Nothing in this section shall prevent the discovery or admis-
sibility of any evidence that is otherwise discoverable, merely be-
cause the evidence was presented in the course of a dispute resolu-
tion proceeding.

(g) Subsections (a) and (b) shall have no effect on the informa-
tion and data that are necessary to document an agreement
reached or order issued pursuant to a dispute resolution pro-
ceeding.

1So in law. Comma probably is unnecessary.
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(h) Subsections (a) and (b) shall not prevent the gathering of
information for research or educational purposes, in cooperation
with other agencies, governmental entities, or dispute resolution
programs, so long as the parties and the specific issues in con-
troversy are not identifiable.

(i) Subsections (a) and (b) shall not prevent use of a dispute
resolution communication to resolve a dispute between the neutral
in a dispute resolution proceeding and a party to or participant in
such proceeding so long as such dispute resolution communication
is disclosed only to the extent necessary to resolve such dispute.

(j) A dispute resolution communication which is between a neu-
tral and a party and which may not be disclosed under this section
shall also be exempt from disclosure under section 552(b)(3).

§ 575. Authorization of arbitration

(a)(1) Arbitration may be used as an alternative means of dis-
pute resolution whenever all parties consent. Consent may be ob-
tained either before or after an issue in controversy has arisen. A
party may agree to—

(A) submit only certain issues in controversy to arbitra-
tion; or

(B) arbitration on the condition that the award must be
within a range of possible outcomes.

(2) The arbitration agreement that sets forth the subject mat-
ter submitting to the arbitration shall be in writing. Each such ar-
bitration agreement shall specify a maximum award that may be
issued by the arbitrator and may specify other conditions limiting
the range of possible outcomes.

(3) An agency may not require any person to consent to arbi-
tration as a condition of entering into a contract or obtaining a ben-
efit.

(b) An officer or employee of an agency shall not offer to use
arbitration for the resolution of issues in controversy unless such
officer or employee—

(1) would otherwise have authority to enter into a settle-
ment concerning the matter; or

(2) is otherwise specifically authorized by the agency to
consent to the use of arbitration.

(c) Prior to using binding arbitration under this subchapter,
the head of an agency, in consultation with the Attorney General
and after taking into account the factors in section 572(b), shall
issue guidance on the appropriate use of binding arbitration and
when an officer or employee of the agency has authority to settle
an issue in controversy through binding arbitration.

§ 576. Enforcement of arbitration agreements

An agreement to arbitrate a matter to which this subchapter
applies is enforcement pursuant to section 4 of title 9, and no ac-
tion brought to enforce such an agreement shall be dismissed nor
shall relief therein be denied on the grounds that it is against the
United States or that the United States is an indispensable party.
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§ 5717. Arbitrators

(a) The parties to an arbitration proceeding shall be entitled to
participate in the selection of the arbitrator.

(b) The arbitrator shall be a neutral who meets the criteria of
section 573 of this title.

§578. Authority of the arbitrator

An arbitrator to whom a dispute is referred under this sub-
chapter may—

(1) regulate the course of and conduct arbitral hearings;

(2) administer oaths and affirmations;

(3) compel the attendance of witnesses and production of
evidence at the hearing under the provisions of section 7 of
title 9 only to the extent the agency involved is otherwise au-
thorized by law to do so; and

(4) make awards.

§579. Arbitration proceedings

(a) The arbitrator shall set a time and place for the hearing on
the dispute and shall notify the parties not less than 5 days before
the hearing.

(b) Any party wishing a record of the hearing shall—

(1) be responsible for the preparation of such record;

(2) notify the other parties and the arbitrator of the prepa-
ration of such record;

(3) furnish copies to all identified parties and the arbi-
trator; and

(4) pay all costs for such record, unless the parties agree
otherwise or the arbitrator determines that the costs should be
apportioned.

(c)(1) The parties to the arbitration are entitled to be heard, to
present evidence material to the controversy, and to cross-examine
witnesses appearing at the hearing.

(2) The arbitrator may, with the consent of the parties, conduct
all or part of the hearing by telephone, television, computer, or
other electronic means, if each party has an opportunity to partici-
pate.

(3) The hearing shall be conducted expeditiously and in an in-
formal manner.

(4) The arbitrator may receive any oral or documentary evi-
dence, except that irrelevant, immaterial, unduly repetitious, or
privileged evidence may be excluded by the arbitrator.

(5) The arbitrator shall interpret and apply relevant statutory
and regulatory requirements, legal precedents, and policy direc-
tives.

(d) No interested person shall make or knowingly cause to be
made to the arbitrator an unauthorized ex parte communication
relevant to the merits of the proceeding, unless the parties agree
otherwise. If a communication is made in violation of this sub-
section, the arbitrator shall ensure that a memorandum of the com-
munication is prepared and made a part of the record, and that an
opportunity for rebuttal is allowed. Upon receipt of a communica-
tion made in violation of this subsection, the arbitrator may, to the
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extent consistent with the interests of justice and the policies un-
derlying this subchapter, require the offending party to show cause
why the claim of such party should not be resolved against such
party as a result of the improper conduct.

(e) The arbitrator shall make the award within 30 days after
the close of the hearing, or the date of the filing of any briefs au-
thorized by the arbitrator, whichever date is later, unless—

(1) the parties agree to some other time limit; or
(2) the agency provides by rule for some other time limit.

§ 580. Arbitration awards

(a)(1) Unless the agency provides otherwise by rule, the award
in an arbitration proceeding under this subchapter shall include a
brief, informal discussion of the factual and legal basis for the
award, but formal findings of fact or conclusions of law shall not
be required.

(2) The prevailing parties shall file the award with all relevant
agencies, along with proof of service on all parties.

(b) The award in an arbitration proceeding shall become final
30 days after it is served on all parties. Any agency that is a party
to the proceeding may extend this 30-day period for an additional
30-day period by serving a notice of such extension on all other
parties before the end of the first 30-day period.

(c) A final award is binding on the parties to the arbitration
proceeding, and may be enforced pursuant to sections 9 through 13
of title 9. No action brought to enforce such an award shall be dis-
missed nor shall relief therein be denied on the grounds that it is
against the United States or that the United States is an indispen-
sable party.

(d) An award entered under this subchapter in an arbitration
proceeding may not serve as an estoppel in any other proceeding
for any issue that was resolved in the proceeding. Such an award
also may not be used as precedent or otherwise be considered in
any factually unrelated proceeding, whether conducted under this
subchapter, by an agency, or in a court, or in any other arbitration
proceeding.

§ 581. Judicial review

(a) Notwithstanding any other provision of law, any person ad-
versely affected or aggrieved by an award made in an arbitration
proceeding conducted under this subchapter may bring an action
for review of such award only pursuant to the provisions of sections
9 through 13 of title 9.

(b) (1) A decision by an agency to use or not to use a dispute
resolution proceeding under this subchapter shall be committed to
the discretion of the agency and shall not be subject to judicial re-
view, except that arbitration shall be subject to judicial review
under section 10(b) of title 9.

(2) A decision by the head of an agency under section 580 to
terminate an arbitration proceeding or vacate an arbitral award

1Section 8(b) of the Administrative Dispute Resolution Act of 1996 (P.L. 104-320; 110 Stat.
3872) amended section “581(d)” of title 5 by striking “(1)” after “(b)” and by striking paragraph
(2). The amendment probably should have been made to section 581(b).
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shall be committed to the discretion of the agency and shall not be
subject to judicial review.

[§582. Repealed. Pub. L. 104-320, §4(b)(1), Oct. 19, 1996, 110
tat. 3871.]

§ 583. Support services

For the purposes of this subchapter, an agency may use (with
or without reimbursement) the services and facilities of other Fed-
eral agencies, State, local, and tribal governments, public and pri-
vate organizations and agencies, and individuals, with the consent
of such agencies, organizations, and individuals. An agency may ac-
cept voluntary and uncompensated services for purposes of this
subchapter without regard to the provisions of section 1342 of title
31.

§ 584. Authorization of appropriations

There are authorized to be appropriated such sums as may be
necessary to carry out the purposes of this subchapter.



SUBCHAPTER V—ADMINISTRATIVE CONFERENCE OF THE
UNITED STATES

§ 591. Purpose

It is the purpose of this subchapter to provide suitable ar-
rangements through which Federal agencies, assisted by outside
experts, may cooperatively study mutual problems, exchange infor-
mation, and develop recommendations for action by proper authori-
ties to the end that private rights may be fully protected and regu-
latory activities and other Federal responsibilities may be carried
out expeditiously in the public interest.

§592. Definitions

For the purpose of this subchapter—

(1) “administrative program” includes a Federal function
which involves protection of the public interest and the deter-
mination of rights, privileges, and obligations of private per-
sons through rule making, adjudication, licensing, or investiga-
tion, as those terms are used in subchapter II of this chapter,
except that it does not include a military or foreign affairs
function of the United States;

(2) “administrative agency” means an authority as defined
by section §51(1) of this title; and

(3) “administrative procedure” means procedure used in
carrying out an administrative program and is to be broadly
construed to include any aspect of agency organization, proce-
dure, or management which may affect the equitable consider-
ation of public and private interests, the fairness of agency de-
cisions, the speed o? agency action, and the relationship of op-
erating methods to later judicial review, but does not include
the scope of agency responsibility as established by law or mat-
ters of substantive policy committed by law to agency discre-
tion.

§593. Administrative Conference of the United States

(a) The Administrative Conference of the United States con-
sists of not more than 101 nor less than 75 members appointed as
set forth in subsection (b) of this section.

(b) The Conference is composed of—

(1) a full-time Chairman appointed for a 5-year term by
the President, by and with the advice and consent of the Sen-
ate. The Chairman is entitled to pay at the highest rate estab-
lished by statute for the chairman of an independent regu-
latory board or commission, and may continue to serve until
his successor is appointed and has qualified;

(2) the chairman of each independent regulatory board or
commission or an individual designated by the board or com-
mission,;

69
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(3) the head of each Executive department or other admin-
istrative agency which is designated by the President, or an in-
dividual designated by the head of the department or agency;

(4) when authorized by the Council referred to in section
595(b) of this title, one or more appointees from a board, com-
mission, department, or agency referred to in this subsection,
designated by the head thereof with, in the case of a board or
commission, the approval of the board or commission;

(5) individuals appointed by the President to membership
on the Council who are not otherwise members of the Con-
ference; and

(6) not more than 40 other members appointed by the
Chairman, with the approval of the Council, for terms of 2
years, except that the number of members appointed by the
Chairman may at no time be less than one-third nor more than
two-fifths of the total number of members. The Chairman shall
select the members in a manner which will provide broad rep-
resentation of the views of private citizens and utilize diverse
experience. The members shall be members of the practicing
bar, scholars in the field of administrative law or government,
or others specially informed by knowledge and experience with
respect to Federal administrative procedure.

(c) Members of the Conference, except the Chairman, are not
entitled to pay for service. Members appointed from outside the
Federal Government are entitled to travel expenses, including per
diem instead of subsistence, as authorized by section 5703 of this
title for individuals serving without pay.

§594. Powers and duties of the Conference

To carry out the purpose of this subchapter, the Administrative
Conference of the United States may—

(1) study the efficiency, adequacy, and fairness of the ad-
ministrative procedure used by administrative agencies in car-
rying out administrative programs, and make recommenda-
tions to administrative agencies, collectively or individually,
and to the President, Congress, or the Judicial Conference of
the United States, in connection therewith, as it considers ap-
propriate;

(2) arrange for interchange among administrative agencies
of information potentially useful in improving administrative
procedure;

(3) collect information and statistics from administrative
agencies and publish such reports as it considers useful for
evaluating and improving administrative procedure;

(4) enter into arrangements with any administrative agen-
cy or major organizational unit within an administrative agen-
cy pursuant to which the Conference performs any of the func-
tions described in this section; and

(5)! provide assistance in response to requests relating to
the improvement of administrative procedure in foreign coun-
tries, subject to the concurrence of the Secretary of State, the

! Public Law 102-403 added paragraph (5) “at the end” of section 594. It probably should have
been added after paragraph (4), as shown here.
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Administrator of the Agency for International Development, or
the Director of the United States Information Agency, as ap-
propriate, except that—

(A) such assistance shall be limited to the analysis of/
issues relating to administrative procedure, the provision
of training of foreign officials in administrative procedure,
and the design or improvement of administrative proce-
dure, where the expertise of members of the Conference is
indicated; and

(B) such assistance may only be undertaken on a fully
reimbursable basis, including all direct and indirect ad-
ministrative costs.

Payment for services provided by the Conference pursuant to para-
graph (4) shall be credited to the operating account for the Con-
ference and shall remain available until expended.

§ 595. Organization of the Conference

(a) The membership of the Administrative Conference of the
United States meeting in plenary session constitutes the Assembly
of the Conference. The Assembly has ultimate authority over all ac-
tivities of the Conference. Specifically, it has the power to—

(1) adopt such recommendations as it considers appro-
priate for improving administrative procedure. A member who
disagrees with a recommendation adopted by the Assembly is
entitled to enter a dissenting opinion and an alternate proposal
in the record of the Conference proceedings, and the opinion
and proposal so entered shall accompany the Conference rec-
ommendation in a publication or distribution thereof; and

(2) adopt bylaws and regulations not inconsistent with this
subchapter for carrying out the functions of the Conference, in-
cluding the creation of such committees as it considers nec-
essary for the conduct of studies and the development of rec-
ommendations for consideration by the Assembly.

(b) The Conference includes a Council composed of the Chair-
man of the Conference, who is Chairman of the Council, and 10
other members appointed by the President, of whom not more than
one-half shall be employees of Federal regulatory agencies or Exec-
utive departments. The President may designate a member of the
Council as Vice Chairman. During the absence or incapacity of the
Chairman, or when that office is vacant, the Vice Chairman shall
serve as Chairman. The term of each member, except the Chair-
man, is 3 years. When the term of a member ends, he may con-
tinue to serve until a successor is appointed. However, the service
of any member ends when a change in his employment status
would make him ineligible for Council membership under the con-
ditions of his original appointment. The Council has the power to—

(1) determine the time and place of plenary sessions of the
Conference and the agenda for the sessions. The Council shall
call at least one plenary session each year;

(2) propose bylaws and regulations, including rules of pro-
cedure and committee organization, for adoption by the Assem-
bly;

(3) make recommendations to the Conference or its com-
mittees on a subject germane to the purpose of the Conference;
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(4) receive and consider reports and recommendations of
committees of the Conference and send them to members of
the Conference with the views and recommendations of the
Council;

(5) designate a member of the Council to preside at meet-
ings of the Council in the absence or incapacity of the Chair-
man and Vice Chairman;

(6) designate such additional officers of the Conference as
it considers desirable;

(7) approve or revise the budgetary proposals of the Chair-
man; and

(8) exercise such other powers as may be delegated to it by
the Assembly.

{c) The Chairman is the chief executive of the Conference. In
that capacity he has the power to—

(1) make inquiries into matters he considers important for
Conference consideration, including matters proposed by indi-
viduals inside or outside the Federal Government;

(2) be the official spokesman for the Conference in rela-
tions with the several branches and agencies of the Federal
Government and with interested organizations and individuals
outside the Government, including responsibility for encour-
aging Federal agencies to carry out the recommendations of
the Conference;

(3) request agency heads to provide information needed by
the Conference, which information shall be supplied to the ex-
tent permitted by law;

(4) recommend to the Council appropriate subjects for ac-
tion by the Conference;

(5) appoint, with the approval of the Council, members of
committees authorized by the bylaws and regulations of the
Conference;

(6) prepare, for approval of the Council, estimates of the
budgetary requirements of the Conference;

(7) appoint and fix the pay of employees, define their du-
ties and responsibilities, and direct and supervise their activi-
ties;

(8) rent office space in the District of Columbia;

(9) provide necessary services for the Assembly, the Coun-
cil, and the committees of the Conference;

(10) organize and direct studies ordered by the Assembly
or the Council, to contract for the performance of such studies
with any public or private persons, firm, association, corpora-
tion, or institution under title III of the Federal Property and
Administrative Services Act of 1949, as amended (41 U.S.C.
251-260), and to use from time to time, as appropriate, experts
and consultants who may be employed in accordance with sec-
tion 3109 of this title at rates not in excess of the maximum
raflze of pay for grade GS-15 as provided in section 5332 of this
title;

(11) utilize, with their consent, the services and facilities
of Federal agencies and of State and private agencies and in-
strumentalities with or without reimbursement;
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(12) accept, hold, administer, and utilize gifts, devises, and
bequests of property, both real and personal, for the purpose
of aiding and facilitating the work of the Conference. Gifts and
bequests of money and proceeds from sales of other property
received as gifts, devises, or bequests shall be deposited in the
Treasury and shall be disbursed upon the order of the Chair-
man. Property accepted pursuant to this section, and the pro-
ceeds thereof, shall be used as nearly as possible in accordance
with the terms of the gifts, devises, or bequests. For purposes
of Federal income, estate, or gift taxes, property accepted
under this section shall be considered as a gift, devise, or be-
quest to the United States;

(13) accept voluntary and uncompensated services, not-
withstanding the provisions of section 1342 of title 31;

(14) on request of the head of an agency, furnish assist-
ance and advice on matters of administrative procedure;

(15) exercise such additional authority as the Council or
Assembly delegates to him; and

(16) request any administrative agency to notify the Chair-
man of its intent to enter into any contract with any person
outside the agency to study the efficiency, adequacy, of fairness
of lar)l agency proceeding (as defined in section 551(12) of this
title).

The Chairman shall preside at meetings of the Council and at each
plenary session of the Conference, to which he shall make a full re-
port concerning the affairs of the Conference since the last pre-
ceding plenary session. The Chairman, on behalf of the Conference,
shall transmit to the President and Congress an annual report and
such interim reports as he considers desirable.

§ 596. Authorization of appropriations

There are authorized to be appropriated to carry out the pur-
poses of this subchapter not more than $2,000,000 for fiscal year
1990, $2,100,000 for fiscal year 1991, $2,200,000 for fiscal year
1992, $2,300,000 for fiscal year 1993, and $2,400,000 for fiscal year
1994. Of any amounts appropriated under this section, not more
than $1,500 may be made available in each fiscal year for official
representation and entertainment expenses for foreign dignitaries.
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§ 601. Definitions

For purposes of this chapter—

(1) the term “agency” means an agency as defined in sec-
tion 551(1) of this title;

(2) the term “rule” means any rule for which the agency
publishes a general notice of proposed rulemaking pursuant to
section 553(b) of this title, or any other law, including any rule
of general applicability governing Federal grants to State and
local governments for which the agency provides an oppor-
tunity for notice and public comment, except that the term
“rule” does not include a rule of particular applicability relat-
ing to rates, wages, corporate or financial structures or reorga-
nizations thereof, prices, facilities, appliances, services, or al-
lowances therefor or to valuations, costs or accounting, or prac-
tices relating to such rates, wages, structures, prices, appli-
ances, services, or allowances;

(3) the term “small business” has the same meaning as the
term “small business concern” under section 3 of the Small
Business Act, unless an agency, after consultation with the Of-
fice of Advocacy of the Small Business Administration and
after opportunity for public comment, establishes one or more
definitions of such term which are appropriate to the activities
of the agency and publishes such definition(s) in the Federal
Register;

(4) the term “small organization” means any not-for-profit
enterprise which is independently owned and operated and is
not dominant in its field, unless an agency establishes, after
opportunity for public comment, one or more definitions of such
term which are appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register;

(5) the term “small governmental jurisdiction” means gov-
ernments of cities, counties, towns, townships, villages, school
districts, or special districts, with a population of less than fifty

14
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thousand, unless an agency establishes, after opportunity for
public comment, one or more definitions of such term which
are appropriate to the activities of the agency and which are
based on such factors as location in rural or sparsely populated
areas or limited revenues due to the population of such juris-
diction, and publishes such definition(s) in the Federal Reg-
ister;

(6) the term “small entity” shall have the same meaning
as the terms “small business”, “small organization” and “small
governmental jurisdiction” defined in paragraphs (3), (4) and
(5) of this section; and 1

(7) the term “collection of information”—

(A) means the obtaining, causing to be obtained, solic-
iting, or requiring the disclosure to third parties or the
public, of facts or opinions by or for an agency, regardless
of form or format, calling for either—

(i) answers to identical questions posed to, or iden-
tical reporting or recordkeeping requirements imposed
on, 10 or more persons, other than agencies, instru-
mentalities, or employees of the United States; or

(ii) answers to questions posed to agencies, instru-
mentalities, or employees of the United States which
are to be used for general statistical purposes; and
(B) shall not include a collection of information de-

%cr(ilbecll under section 3518(c)1) of title 44, United States

ode.

(8)1 RECORDKEEPING REQUIREMENT.—The term “record-
keeping requirement” means a requirement imposed by an
agency on persons to maintain specified records.

§602. Regulatory agenda

(a) During the months of October and April of each year, each
agency shall publish in the Federal Register a regulatory flexibility
agenda which shall contain—

(1) a brief description of the subject area of any rule which
the agency expects to propose or promulgate which is likely to
have a significant economic impact on a substantial number of
small entities;

(2) a summary of the nature of any such rule under consid-
eration for each subject area listed in the agenda pursuant to
paragraph (1), the objectives and legal basis for the issuance
of the rule, and an approximate schedule for completing action
on any rule for which the agency has issued a general notice
of proposed rulemaking,? and

(3) the name and telephone number of an agency official
knowledgeable concerning the items listed in paragraph (1).

(b) Each regulatory flexibility agenda shall be transmitted to
the Chief Counsel for Advocacy of the Small Business Administra-
tion for comment, if any.

(c) Each agency shall endeavor to provide notice of each regu-
latory flexibility agenda to small entities or their representatives

180 in law. Section 241(a)X2) of P.L. 104-121 (110 Stat. 864) amended paragraph {6) by strik-
ing the period and inserting “; and”, and added new paragraphs (7) and (8).
So in original. The comma probably should be a semicolon.
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through direct notification or publication of the agenda in publica-
tions likely to be obtained by such small entities and shall invite
comments upon each subject area on the agenda.

(d) Nothing in this section precludes an agency from consid-
ering or acting on any matter not included in a regulatory flexi-
bility agenda, or requires an agency to consider or act on any mat-
ter listed in such agenda.

§603. Initial regulatory flexibility analysis

(a) Whenever an agency is required by section 553 of this title,
or any other law, to publish general notice of proposed rulemaking
for any proposed rule, or publishes a notice of proposed rulemaking
for an interpretative rule involving the internal revenue laws of the
United States, the agency shall prepare and make available for
public comment an initial regulatory flexibility analysis. Such anal-
ysis shall describe the impact of the proposed rule on small enti-
ties. The initial regulatory flexibility analysis or a summary shall
be published in the Federal Register at the time of the publication
of general notice of proposed rulemaking for the rule. The agency
shall transmit a copy of the initial regulatory flexibility analysis to
the Chief Counsel for Advocacy of the Small Business Administra-
tion. In the case of an interpretative rule involving the internal
revenue laws of the United States, this chapter applies to interpre-
tative rules published in the Federal Register for codification in the
Code of Federal Regulations, but only to the extent that such inter-
pretative rules impose on small entities a collection of information
requirement.

(b) Each initial regulatory flexibility analysis required under
this section shall contain—

(1) a description of the reasons why action by the agency
is being considered;

(2) a succinct statement of the objectives of, and legal basis
for, the proposed rule;

(3) a description of and, where feasible, an estimate of the
number of small entities t¢ which the proposed rule will apply;

(4) a description of the projected reporting, recordkeeping
and other compliance requirements of the proposed rule, in-
cluding an estimate of the classes of small entities which will
be subject to the requirement and the type of professional
skills necessary for preparation of the report or record;?

(5) an identification, to the extent practicable, of all rel-
evant Federal rules which may duplicate, overlap or conflict
with the proposed rule.

(c) Each initial regulatory flexibility analysis shall also contain
a description of any significant alternatives to the proposed rule
which accomplish the stated objectives of applicable statutes and
which minimize any significant economic impact of the proposed
rule on small entities. Consistent with the stated objectives of ap-
plic}zllble statutes, the analysis shall discuss significant alternatives
such as—

1So in law. Probably should be  and”.
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(1) the establishment of differing compliance or reporting
requirements or timetables that take into account the re-
sources available to small entities;

(2) the clarification, consolidation, or simplification of com-
pliance and reporting requirements under the rule for such
small entities;

d(3) the use of performance rather than design standards;
an

(4) an exemption from coverage of the rule, or any part
thereof, for such small entities.

§ 604. Final regulatory flexibility analysis

(a) When an a%ency promulgates a final rule under section 553
of this title, after being required by that section or any other law
to publish a general notice of proposed rulemaking, or promulgates
a final interpretative rule involving the internal revenue laws of
the United States as described in section 603(a), the agency shall
prepare a final regulatory flexibility analysis. Each final regulatory
flexibility analysis shall contain—

(1) a succinct statement of the need for, and objectives of,
the rule;

(2) a summary of the significant issues raised by the public
comments in response to the initial regulatory flexibility anal-
ysis, a summary of the assessment of the agency of such
1ssues, and a statement of any changes made in the proposed
rule as a result of such comments;

(3) a description of and an estimate of the number of small
entities to which the rule will apply or an explanation of why
no such estimate is available;

(4) a description of the projected reporting, recordkeeping
and other compliance requirements of the rule, including an es-
timate of the classes of small entities which will be subject to
the requirement and the type of professional skills necessary
for preparation of the report or record; and

(5) a description of the steps the agency has taken to mini-
mize the significant economic impact on small entities con-
sistent with the stated objectives of applicable statutes, includ-
ing a statement of the factual, policy, and legal reasons for se-
lecting the alternative adopted in the final rule and why each
one of the other significant alternatives to the rule considered
by th; agency which affect the impact on small entities was re-
jected.

(b) The agency shall make copies of the final regulatory flexi-
bility analysis available to members of the public and shall publish
in the Federal Register such analysis or a summary thereof.

§605. Avoidance of duplicative or unnecessary analyses

(a) Any Federal agency may perform the analyses required by
sections 602, 603, and 604 of this title in conjunction with or as a
part of any other agenda or analysis required by any other law if
such other analysis satisfies the provisions of such sections.

(b) Sections 603 and 604 of this title shall not apply to any pro-
posed or final rule if the head of the agency certifies that the rule
will not, if promulgated, have a significant economic impact on a
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substantial number of small entities. If the head of the agency
makes a certification under the preceding sentence, the agency
shall publish such certification in the Federal Register at the time
of publication of fgeneral notice of progosed rulemaking for the rule
or at the time of publication of the final rule, along with a state-
ment providing the factual basis for such certification. The agency
shall provide such certification and statement to the Chief Counsel
for A(Erocacy of the Small Business Administration.

(c) In order to avoid duplicative action, an agency may consider
a series of closely related rules as one rule for the purposes of sec-
tions 602, 603, 604 and 610 of this title.

§606. Effect on other law

The requirements of sections 603 and 604 of this title do not
alter in any manner standards otherwise applicable by law to agen-
cy action.

§607. Preparation of analyses

In complying with the provisions of sections 603 and 604 of
this title, an agency may provide either a quantifiable or numerical
description of the effects of a proposed rule or alternatives to the
proposed rule, or more general descriptive statements if quantifica-
tion is not practicable or reliable.

§608. Procedure for waiver or delay of completion

(a) An agency head may waive or delay the completion of some
or all of the requirements of section 603 of this title by publishing
in the Federal Register, not later than the date of publication of
the final rule, a written finding, with reasons therefor, that the
final rule is being promulgated in response to an emergency that
makes compliance or timely compliance with the provisions of sec-
tion 603 of this title impracticable.

(b) Except as provided in section 605(b), an agency head may
not waive the requirements of section 604 of this title. An agency
head may delay the completion of the requirements of section 604
of this title for a period of not more than one hundred and eighty
days after the date of publication in the Federal Register of a final
rule by publishing in the Federal Register, not later than such date
of publication, a written finding, with reasons therefor, that the
final rule is being promulgated in response to an emergency that
makes timely compliance with the provisions of section 604 of this
title impracticable. If the agency has not prepared a final regu-
latory analysis pursuant to section 604 of this title within one hun-
dred and eighty days from the date of publication of the final rule,
such rule shall lapse and have no effect. Such rule shall not be re-
promulgated until a final regulatory flexibility analysis has been
completed by the agency.

§ 609. Procedures for gathering comments

(a) When any rule is promulgated which will have a significant
economic impact on a substantial number of small entities, the
head of the agency promulgating the rule or the official of the agen-
cy with statutory responsibility for the promulgation of the rule
shall assure that small entities have been given an opportunity to
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par}tlicipate in the rulemaking for the rule through techniques?
such as—

(1) the inclusion in an advanced notice of proposed rule-
making, if issued, of a statement that the proposed rule may
have a significant economic effect on a substantial number of
small entities;

(2) the publication of general notice of proposed rule-
making in publications likely to be obtained by small entities;

(3) the direct notification of interested small entities;

(4) the conduct of open conferences or public hearings con-
cerning the rule for small entities including soliciting and re-
ceiving comments over computer networks; and

(5) the adoption or modification of agency procedural rules
to reduce the cost or complexity of participation in the rule-
making by small entities.

(b) Prior to publication of an initial regulatory flexibility anal-
ysis which a covered agency is required to conduct by this
chapter—

(1) a covered agency shall notify the Chief Counsel for Ad-
vocacy of the Small Business Administration and provide the
Chief Counsel with information on the potential impacts of the
proposed rule on small entities and the type of small entities
that might be affected;

(2) not later than 15 days after the date of receipt of the
materials described in paragraph (1), the Chief Counsel shall
identify individuals representative of affected small entities for
the purpose of obtaining advice and recommendations from
those individuals about the potential impacts of the proposed
rule;

(3) the agency shall convene a review panel for such rule
consisting wholly of full time Federal employees of the office
within the agency responsible for carrying out the proposed
rule, the Office of Information and Regulatory Affairs within
the Office of Management and Budget, and the Chief Counsel;

(4) the panel shall review any material the agency has pre-
pared in connection with this chapter, including any draft pro-
posed rule, collect advice and recommendations of each indi-
vidual small entity representative identified by the agency
after consultation with the Chief Counsel, on issues related to
subsections 603(b), paragraphs (3), (4) and (5) and 603(c); 2

(5) not later than 60 days after the date a covered agency
convenes a review panel pursuant to paragraph (3), the review
panel shall report on the comments of the small entity rep-
resentatives and its findings as to issues related to subsections
603(b), paragraphs (3), (4) and (5) and 603(c)2, provided that
such report shall be made public as part of the rulemaking
record; and

(6) where appropriate, the agency shall modify the pro-
posed rule, the initial regulatory flexibility analysis or the deci-

1Section 244(aX1) of P.L. 104-121 (110 Stat. 867) attempted to amend section 609 by insert-
ing “the reasonable use of” before “techniques,”. No comma appears after “techniques”, therefore
the amendment was not execute:

280 in law. See section 244(a)(4) of P.L. 104-121 (110 Stat. 867).
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sion (()in whether an initial regulatory flexibility analysis is re-

uired.

?c) An agency may in its discretion apply subsection (b) to rules
that the agency intends to certify under subsection 605(b), but the
agency believes may have a greater than de minimis impact on a
substantial number of small entities.

(d) For purposes of this section, the term “covered agency”
means the Environmental Protection Agency and the Occupational
Safety and Health Administration of the Department of Labor.

(e) The Chief Counsel for Advocacy, in consultation with the in-
dividuals identified in subsection (b)(2), and with the Administrator
of the Office of Information and Regulatory Affairs within the Of-
fice of Management and Budget, may waive the requirements of
subsections (b)(3), (b)(4), and (b)5) by including in the rulemaking
record a written finding, with reasons therefor, that those require-
ments would not advance the effective participation of small enti-
ties in the rulemaking process. For purposes of this subsection, the
factors to be considered in making such a finding are as follows:

(1) In developing a proposed rule, the extent to which the
covered agency consulted with individuals representative of af-
fected small entities with respect to the potential impacts of
the rule and took such concerns into consideration.

. (2) Special circumstances requiring prompt issuance of the
rule.

(3) Whether the requirements of subsection (b) would pro-
vide the individuals identified in subsection (b)(2) with a com-
petitive advantage relative to other small entities.

§610. Periodic review of rules

(a) Within one hundred and eighty days after the effective date
of this chapter, each agency shall publish in the Federal Register
a plan for the periodic review of the rules issued by the agency
which have or will have a significant economic impact upon a sub-
stantial number of small entities. Such plan may be amended by
the agency at any time by publishing the revision in the Federal
Register. The purpose of the review shall be to determine whether
such rules should be continued without change, or should be
amended or rescinded, consistent with the stated objectives of ap-
plicable statutes, to minimize any significant economic impact of
the rules upon a substantial number of such small entities. The
plan shall provide for the review of all such agency rules existing
on the effective date of this chapter within ten years of that date
and for the review of such rules adopted after the effective date of
this chapter within ten years of the publication of such rules as the
final rule. If the head of the agency determines that completion of
the review of existing rules is not feasible by the established date,
he shall so certify in a statement published in the Federal Register
and may extend the completion date by one year at a time for a
total of not more than five years.

(b) In reviewing rules to minimize any significant economic im-
pact of the rule on a substantial number of small entities in a man-
ner consistent with the stated objectives of applicable statutes, the
agency shall consider the following factors—

(1) the continued need for the rule;
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(2) the nature of complaints or comments received con-
cerning the rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps, duplicates or con-
flicts with other Federal rules, and, to the extent feasible, with
State and local governmental rules; and

(5) the length of time since the rule has been evaluated or
the degree to which technology, economic conditions, or other
factors have changed in the area affected by the rule.

(c) Each year, each agency shall publish in the Federal Reg-
ister a list of the rules wiich have a significant economic impact
on a substantial number of small entities, which are to be reviewed
{)ursuant to this section during the succeeding twelve months. The
ist shall include a brief description of each rule and the need for
a}rlld lelgal basis of such rule and shall invite public comment upon
the rule.

§611. Judicial review

(a)}1) For any rule subject to this chapter, a small entity that
is adversely affected or aggrieved by final agency action is entitled
to judicial review of agency compliance with the requirements of
sections 601, 604, 605(b), 608(b), and 610 in accordance with chap-
ter 7. Agency compliance with sections 607 and 609(a) shall be ju-
dicially reviewable in connection with judicial review of section 604.

(2) Each court having jurisdiction to review such rule for com-
pliance with section 553, or under any other provision of law, shall
have jurisdiction to review any claims of noncompliance with sec-
tions 601, 604, 605(b), 608(b), and 610 in accordance with chapter
7. Agency compliance with sections 607 and 609(a) shall be judi-
cially reviewable in connection with judicial review of section 604.

(3)(A) A small entity may seek such review during the period
beginning on the date of final agency action and ending one year
later, except that where a provision of law requires that an action
challenging a final agency action be commenced before the expira-
tion of one year, such lesser period shall apply to an action for judi-
cial review under this section.

(B) In the case where an agency delays the issuance of a final
regulatory flexibility analysis pursuant to section 608(b) of this
chapter, an action for judicial review under this section shall be
filed not later than—

(i) one year after the date the analysis is made available
to the public, or

(ii) where a provision of law requires that an action chal-
lenging a final agency regulation be commenced before the ex-
piration of the l-year period, the number of days specified in
such provision of law that is after the date the analysis is
made available to the public.

(4) In granting any relief in an action under this section, the
court shall order the agency to take corrective action consistent
with this chapter and chapter 7, including, but not limited to—

(A) remanding the rule to the agency, and

(B) deferring the enforcement of the rule against small en-
tities unless the court finds that continued enforcement of the
rule is in the public interest.
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(5) Nothing in this subsection shall be construed to limit the
authority of any court to stay the effective date of any rule or pro-
vision thereof under any other provision of law or to grant any
other relief in addition to the requirements of this section.

(b) In an action for the judicial review of a rule, the regulatory
flexibility analysis for such rule, including an analysis prepared or
corrected pursuant to paragraph (a)(4), shall constitute part of the
entire record of agency action in connection with such review.

(c) Compliance or noncompliance by an agency with the provi-
sions of this chapter shall be subject to judicial review only in ac-
cordance with this section.

(d) Nothing in this section bars judicial review of any other im-
pact statement or similar analysis required by any other law if ju-
gicilal review of such statement or analysis is otherwise permitted

y law,

§612. Reports and intervention rights

(a) The Chief Counsel for Advocacy of the Small Business Ad-
ministration shall monitor agency compliance with this chapter
and shall report at least annually thereon to the President and to
the Committees on the Judiciary of the Senate and House of Rep-
resentatives, the Select Committee on Small Business of the Sen-
ate, and the Committee on Small Business of the House of Rep-
resentatives. !

(b) The Chief Counsel for Advocacy of the Small Business Ad-
ministration is authorized to appear as amicus curiae in any action
brought in a court of the United States to review a rule. In any
such action, the Chief Counsel is authorized to present his or her
views with respect to compliance with this chapter, the adequacy
of the rulemaking record with respect to small entities and the ef-
fect of the rule on small entities.

(c) A court of the United States shall grant the application of
the Chief Counsel for Advocacy of the Small Business Administra-
tion to appear in any such action for the purposes described in sub-
section (b).

! Section 243(bX1) of P.1.104-121 attempted to amend section 612(a) by striking “the commit-
tees on the Judiciary of the Senate and the House of Representatives, the Select Committee on
Small Business of the Senate, and the Committee on Small Business of the House of Represent-
atives” and inserting “the Committees on the Judiciary and Small Business of the Senate and
House of Representatives”. The amendment was not executed because the matter proposed to
be stricken is not an exact statement of the law.
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701. Application; definitions.

702. Right of review.
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705. Relief pending review.

706. Scope of review.

§ 701. Application; definitions

(a) This chapter applies, according to the provisions thereof, ex-
cept to the extent that—

(1) statutes preclude judicial review; or

(2) agency action is committed to agency discretion by law.
(b) For the purpose of this chapter—

(1) “agency” means each authority of the Government of
the United States, whether or not it is within or subject to re-
view by another agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of
the United States;

(D) the government of the District of Columbia;

(E) agencies composed of representatives of the parties
or of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;

(&) military authority exercised in the field in time of
war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743,
and 1744 of title 12; chapter 2 of title 41; subchapter II of
chapter 471 of title 49; or sections 1884, 1891-1902, and
former section 1641(b)(2), of title 50, appendix; and
(2) “person”, “rule”, “order”, “license”, “sanction”, “relief”,

and “agency action” have the meanings given them by section
551 of this title.

§702. Right of review

A person suffering legal wrong because of agency action, or ad-
versely affected or aggrieved by agency action within the meaning
of a relevant statute, is entitled to judicial review thereof. An ac-
tion in a court of the United States seeking relief other than money
damages and stating a claim that an agency or an officer or em-
ployee thereof acted or failed to act in an official capacity or under
color of legal authority shall not be dismissed nor relief therein be
denied on the ground that it is against the United States or that
the United States is an indispensable party. The United States
may be named as a defendant in any such action, and a judgment

83
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or decree may be entered against the United States: Provided, That
any mandatory or injunctive decree shall specify the Federal officer
or officers (by name or by title), and their successors in office, per-
sonally responsible for compliance. Nothing herein (1) affects other
Limitations on judicial review or the power or duty of the court to
dismiss any action or deny relief on any other appropriate legal or
equitable ground; or (2) confers authority to grant relief if any
other statute that grants consent to suit expressly or impliedly for-
bids the relief which is sought.

§703. Form and venue of proceeding

The form of proceeding for judicial review is the special statu-
tory review proceeding relevant to the subject matter in a court
specified by statute or, in the absence or inadequacy thereof, any
applicable form of legal action, including actions for declaratory
ju(fgments or writs of prohibitory or mandatory injunction or ha-
beas corpus, in a court of competent jurisdiction. If no special stat-
utory review proceeding is applicable, the action for judicial review
may be brought against the United States, the agency by its official
title, or the appropriate officer. Except to the extent that prior, ade-
quate, and exclusive opportunity for judicial review is provided by
law, agency action is subject to judicial review in civil or criminal
proceedings for judicial enforcement.

§704. Actions reviewable

Agency action made reviewable by statute and final agency ac-
tion for which there is no other adequate remedy in a court are
subject to judicial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action. Except as other-
wise expressly required by statute, agency action otherwise final is
final for the purposes of this section whether or not there has been
presented or determined an application for a declaratory order, for
any form of reconsideration, or, unless the agency otherwise re-
quires by rule and provides that the action meanwhile is inoper-
ative, for an appeal to superior agency authority.

§ 705. Relief pending review

When an agency finds that justice so requires, it may postpone
the effective date of action taken by it, pending judicial review. On
such conditions as may be required and to the extent necessary to
prevent irreparable injury, the reviewing court, including the court
to which a case may be taken on appeal from or on application for
certiorari or other writ to a reviewing court, may issue all nec-
essary and appropriate process to postpone the effective date of an
agency action or to preserve status or rights pending conclusion of
the review proceedings.

§706. Scope of review

To the extent necessary to decision and when presented, the
reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action. The reviewing
court shall—
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(1) compel agency action unlawfully withheld or unreason-
ably delayed; and
(2) hold unlawful and set aside agency action, findings,
and conclusions found to be—
(A) arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law;
(B) contrary to constitutional right, power, privilege,
or immunity;
(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case sub-
ject to sections 556 and 557 of this title or otherwise re-
viewed on the record of an agency hearing provided by
statute; or
(F) unwarranted by the facts to the extent that the
facts are subject to trial de novo by the reviewing court.
In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
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§ 801. Congressional review

(a)(1}(A) Before a rule can take effect, the Federal agency pro-
mulgating such rule shall submit to each House of the Congress
and to the Comptroller General a report containing—

(i) a copy of the rule;

(i1) a concise general statement relating to the rule, includ-
ing whether it is a major rule; and

(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report under subpara-
graph (A), the Federal agency promulgating the rule shall submit
to the Comptroller General and make available to each House of
Congress—

¢ (i) a complete copy of the cost-benefit analysis of the rule,

if any;

(i1) the agency’s actions relevant to sections 603, 604, 605,

607, and 609;

(iii) the agency’s actions relevant to sections 202, 203, 204,
and 205 of the Unfunded Mandates Reform Act of 1995; and

(iv) any other relevant information or requirements under
any other Act and any relevant Executive orders.

(C) Upon receipt of a report submitted under subparagraph
(A), each House shall provide copies of the report to the chairman
and ranking member of each standing committee with jurisdiction
under the rules of the House of Representatives or the Senate to
report a bill to amend the provision of law under which the rule
is issued.

(2)(A) The Comptroller General shall provide a report on each
major rule to the committees of jurisdiction in each House of the
Congress by the end of 15 calendar days after the submission or
publication date as provided in section 802(b)2). The report of the
Comptroller General shall include an assessment of the agency’s
compliance with procedural steps required by paragraph (1)XB).

(B) Federal agencies shall cooperate with the Comptroller Gen-
eral by providing information relevant to the Comptroller General’s
report under subparagraph (A).

(3) A major rule relating to a report submitted under para-
graph (1) shall take effect on the latest of—
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(A) the later of the date occurring 60 days after the date
on which—

(i) the Congress receives the report submitted under
paragraph (1); or

(ii) the rule is published in the Federal Register, if so
published;

(B) if the Congress passes a joint resolution of disapproval
described in section 802 relating to the rule, and the President
signs a veto of such resolution, the earlier date—

(i) on which either House of Congress votes and fails
to override the veto of the President; or
(ii) occurring 30 session days after the date on which
ghe Congress received the veto and objections of the Presi-
ent; or

(C) the date the rule would have otherwise taken effect, if
not for this section (unless a joint resolution of disapproval
under section 802 is enacted).

(4) Except for a major rule, a rule shall take effect as otherwise
provided by law after submission to Congress under paragraph (1).

(5) Notwithstanding paragraph (3), the effective date of a rule
shall not be delayed by operation of this chapter beyond the date
on which either House of Congress votes to reject a joint resolution
of disapproval under section 802.

(bX(1) A rule shall not take effect (or continue), if the Congress
enacts a joint resolution of disapproval, described under section
802, of the rule.

(2) A rule that does not take effect (or does not continue) under
paragraph (1) may not be reissued in substantially the same form,
and a new rule that is substantially the same as such a rule may
not be issued, unless the reissued or new rule is specifically author-
ized by a law enacted after the date of the joint resolution dis-
approving the original rule.

(c)(1) Notwithstanding any other provision of this section (ex-
cept subject to paragraph (3)), a rule that would not take effect by
reason of subsection (a)(3) may take effect, if the President makes
a determination under paragraph (2) and submits written notice of
such determination to the Congress.

(2) Paragraph (1) applies to a determination made by the
President by Executive order that the rule should take effect be-
cause such rule is—

(A) necessary because of an imminent threat to health or
safety or other emergency;

(B) necessary for the enforcement of criminal laws;

(C) necessary for national security; or

(D) issued pursuant to any statute implementing an inter-
national trade agreement.

(3) An exercise by the President of the authority under this
subsection shall have no effect on the procedures under section 802
or the effect of a joint resolution of disapproval under this section.

(d)(1) In addition to the opportunity for review otherwise pro-
vided under this chapter, in the case of any rule for which a report
was submitted in accordance with subsection (a)(1¥A) during the
period beginning on the date occurring—

(A) in the case of the Senate, 60 session days, or
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(B) in the case of the House of Representatives, 60 legisla-
tive days,
before the date the Congress adjourns a session of Congress
through the date on which the same or succeeding Congress first
convenes its next session, section 802 shall apply to such rule in
the succeeding session of Congress.

(2)(A) In applying section 802 for purposes of such additional
review, a rule described under paragraph (1) shall be treated as
though—

(i) such rule were published in the Federal Register (as a
rule that shall take effect) on—
(I) in the case of the Senate, the 15th session day, or
(II) in the case of the House of Representatives, the
15th legislative day,

after the succeeding session of Congress first convenes; and

(ii) a report on such rule were submitted to Congress
under subsection (a)(1) on such date.

(B) Nothing in this paragraph shall be construed to affect the
requirement under subsection (a)(1) that a report shall be sub-
mitted to Congress before a rule can take effect.

(3) A rule described under paragraph (1) shall take effect as
otherwise provided by law (including other subsections of this sec-
tion).

(e)(1) For purposes of this subsection, section 802 shall also
apply to any major rule promulgated between March 1, 1996, and
the date of the enactment of this chapter.

(2) In applying section 802 for purposes of Congressional re-
view, a rule described under paragraph (1) shall be treated as
though—

(A) such rule were published in the Federal Register on
the date of enactment of this chapter; and

(B) a report on such rule were submitted to Congress
under subsection (a)(1) on such date.

(3) The effectiveness of a rule described under paragraph (1)
shall be as otherwise provided by law, unless the rule is made of
no force or effect under section 802.

(f) Any rule that takes effect and later is made of no force or
effect by enactment of a joint resolution under section 802 shall be
treated as though such rule had never taken effect.

(g) If the Congress does not enact a joint resolution of dis-
approval under section 802 respecting a rule, no court or agency
may infer any intent of the Congress from any action or inaction
of the Congress with regard to such rule, related statute, or joint
resolution of disapproval.

§ 802. Congressional disapproval procedure

(a) For purposes of this section, the term “joint resolution”
means only a joint resolution introduced in the period beginning on
the date on which the report referred to in section 801(a)(1)A) is
received by Congress and ending 60 days thereafter (excluding
days either House of Congress is adjourned for more than 3 days
during a session of Congress), the matter after the resolving clause
of which is as follows: “That Congress disapproves the rule sub-
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mitted by the __ relating to __ , and such rule shall have no
force or effect.” (The blank spaces being appropriately filled in).

(b)(1) A joint resolution described in subsection (a) shall be re-
ferred to the committees in each House of Congress with jurisdic-
tion.

{(2) For purposes of this section, the term “submission or publi-
cation date” means the later of the date on which—

(A) the Congress receives the report submitted under sec-
tion 801(a)(1); or

(B) the rule is published in the Federal Register, if so pub-
lished.

(c) In the Senate, if the committee to which is referred a joint
resolution described in subsection (a) has not reported such joint
resolution (or an identical joint resolution) at the end of 20 cal-
endar days after the submission or publication date defined under
subsection (b)(2), such committee may be discharged from further
consideration of such joint resolution upon a petition supported in
writing by 30 Members of the Senate, and such joint resolution
shall be placed on the calendar.

(d)(1) In the Senate, when the committee to which a joint reso-
lution is referred has reported, or when a committee is discharged
(under subsection (c)) from further consideration of a joint resolu-
tion described in subsection (a), it is at any time thereafter in order
(even though a previous motion to the same effect has been dis-
agreed to) for a motion to proceed to the consideration of the joint
resolution, and all points of order against the joint resolution (and
against consideration of the joint resolution) are waived. The mo-
tion is not subject to amendment, or to a motion to postpone, or to
a motion to proceed to the consideration of other business. A mo-
tion to reconsider the vote by which the motion is agreed to or dis-
agreed to shall not be in order. If a motion to proceed to the consid-
eration of the joint resolution is agreed to, the joint resolution shall
remain the unfinished business of the Senate until disposed of.

(2) In the Senate, debate on the joint resolution, and on all de-
batable motions and appeals in connection therewith, shall be lim-
ited to not more than 10 hours, which shall be divided equally be-
tween those favoring and those opposing the joint resolution. A mo-
tion further to limit debate is in order and not debatable. An
amendment to, or a motion to postpone, or a motion to proceed to
the consideration of other business, or a motion to recommit the
joint resolution is not in order.

(3) In the Senate, immediately following the conclusion of the
debate on a joint resolution described in subsection (a), and a sin-
gle quorum call at the conclusion of the debate if requested in ac-
cordance with the rules of the Senate, the vote on ﬁnal passage of
the joint resolution shall occur.

(4) Appeals from the decisions of the Chair relating to the ap-
plication of the rules of the Senate to the procedure relating to a
joint resolution described in subsection (a) shall be decided without
debate.

(e) In the Senate the procedure specified in subsection (c) or (d)
shall not apply to the consideration of a joint resolution respecting
a rule—
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(1) after the expiration of the 60 session days beginning
with the applicable submission or publication date, or

(2) if the report under section 801(a)1)(A) was submitted
during the period referred to in section 801(d)(1), after the ex-
piration of the 60 session days beginning on the 15th session
day after the succeeding session of Congress first convenes.

() If, before the passage by one House of a joint resolution of
that House described in subsection (a), that House receives from
the other House a joint resolution described in subsection (a), then
the following procedures shall apply:

(1) The joint resolution of the other House shall not be re-
ferred to a committee.

(2) With respect to a joint resolution described in sub-
section (a) of the House receiving the joint resolution—

(A) the procedure in that House shall be the same as
if no joint resolution had been received from the other
House; but

(B) the vote on final passage shall be on the joint reso-
lution of the other House.

(g) This section is enacted by Congress—

(1) as an exercise of the rulemaking power of the Senate
and House of Representatives, respectively, and as such it is
deemed a part of the rules of each House, respectively, but ap-
plicable only with respect to the procedure to be followed in
that House in the case of a joint resolution described in sub-
section (a), and it supersedes other rules only to the extent
that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure
of that House) at any time, in the same manner, and to the
same extent as in the case of any other rule of that House.

§803. Special rule on statutory, regulatory, and judicial
deadlines

(a) In the case of any deadline for, relating to, or involving any
rule which does not take effect (or the effectiveness of which is ter-
minated) because of enactment of a joint resolution under section
802, that deadline is extended until the date 1 year after the date
of enactment of the joint resolution. Nothing in this subsection
shall be construed to affect a deadline merely by reason of the post-
ponement of a rule’s effective date under section 801(a).

(b) The term “deadline” means any date certain for fulfilling
any obligation or exercising any authority established by or under
any Federal statute or regulation, or by or under any court order
implementing any Federal statute or regulation.

§ 804. Definitions

For purposes of this chapter—

(1) The term “Federal agency” means any agency as that
term is defined in section 551(1).

(2) The term “major rule” means any rule that the Admin-
istrator of the Office of Information and Regulatory Affairs of
the Office of Management and Budget finds has resulted in or
is likely to result in—
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(A) an annual effect on the economy of $100,000,000
or more;
(B) a major increase in costs or prices for consumers;
individual industries, Federal, State, or local government
agencies, or geographic regions; or
(C) significant adverse effects on competition, employ-
ment, investment, productivity, innovation, or on the abil-
ity of United States-based enterprises to compete with for-
eign-based enterprises in domestic and export markets.
The term does not include any rule promulgated under the
Telecommunications Act of 1996 and the amendments made by
that Act.

(3) The term “rule” has the meaning given such term in
section 551, except that such term does not include—

(A) any rule of particular applicability, including a
rule that approves or prescribes for the future rates,
wages, prices, services, or allowances therefor, corporate or
financial structures, reorganizations, mergers, or acquisi-
tions thereof, or accounting practices or disclosures bearing
on any of the foregoing;

(B) any rule relating to agency management or per-
sonnel; or

(C) any rule of agency organization, procedure, or
practice that does not substantially affect the rights or ob-
ligations of non-agency parties.

§ 805. Judicial review

No determination, finding, action, or omission under this chap-
ter shall be subject to judicial review.

§ 806. Applicability; severability

(a) This chapter shall apply notwithstanding any other provi-
sion of law.

(b) If any provision of this chapter or the application of any
provision of this chapter to any person or circumstance, is held in-
valid, the application of such provision to other persons or cir-
cumstances, and the remainder of this chapter, shall not be af-
fected thereby.

§ 807. Exemption for monetary policy

Nothing in this chapter shall apply to rules that concern mone-
tary policy proposed or implemented by the Board of Governors of
the Federal Reserve System or the Federal Open Market Com-
mittee.

§ 808. Effective date of certain rules

Notwithstanding section 801—

(1) any rule that establishes, modifies, opens, closes, or
conducts a regulatory program for a commercial, recreational,
or subsistence activity related to hunting, fishing, or camping,
or

(2) any rule which an agency for good cause finds (and in-
corporates the finding and a brief statement of reasons therefor
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in the rule issued) that notice and public procedure thereon are

impracticable, unnecessary, or contrary to the public interest,
shall take effect at such time as the Federal agency promulgating
the rule determines.
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§901. Purpose

(a) The Congress declares that it is the policy of the United
States—

(1) to promote the better execution of the laws, the more
effective management of the executive branch and of its agen-
cies and functions, and the expeditious administration of the
public business;

(2) to reduce expenditures and promote economy to the
fullest extent consistent with the efficient operation of the Gov-
ernment;

(3) to increase the efficiency of the operations of the Gov-
ernment to the fullest extent practicable;

(4) to group, coordinate, and consolidate agencies and func-
tions of the Government, as nearly as may be, according to
major purposes;

(5) to reduce the number of agencies by consolidating those
having similar functions under a single head, and to abolish
such agencies or functions thereof as may not be necessary for
the efficient conduct of the Government; and

(6) to eliminate overlapping and duplication of effort.

(b) Congress declares that the public interest demands the car-
rying out of the purposes of subsection (a) of this section and that
the purposes may be accomplished in great measure by proceeding
under this chapter, and can be accomplished more speedily thereby
than by the enactment of specific legislation.

(c) It is the intent of Congress that the President should pro-
vide appropriate means for broad citizen advice and participation
in restructuring and reorganizing the executive branch.

(d) The President shall from time to time examine the organi-
zation of all agencies and shall determine what changes in such or-
ganization are necessary to carry out any policy set forth in sub-
section (a) of this section.

3
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§ 902. Definitions

For the purpose of this chapter—
(1) “agency” means—
(A) an Executive agency or part thereof; and
(B) an office or officer in the executive branch;
but does not include the General Accounting Office or the
Comptroller General of the United States;

(2) “reorganization” means a transfer, consolidation, co-
ordination, authorization, or abolition, referred to in section
903 of this title; and

(8) “officer” is not limited by section 2104 of this title.

§903. Reorganization plans

(a) Whenever the President, after investigation, finds that
changes in the organization of agencies are necessary to carry out
any policy set forth in section 901(a) of this title, he shall prepare
a reorganization plan specifying the reorganizations he finds are
necessary. Any plan may provide for—

(1) the transfer of the whole or a part of an agency, or of
the whole or a part of the functions thereof, to the jurisdiction
and contro! of another agency;

(2) the abolition of all or a part of the functions of an agen-
cy, except that no enforcement function or statutory program
shall be abolished by the plan;

(3) the consolidation or coordination of the whole or a part
of an agency, or of the whole or a part of the functions thereof,
with the whole or a part of another agency or the functions
thereof;

(4) the consolidation or coordination of part of an agency
or the functions thereof with another part of the same agency
or the functions thereof;

(5) the authorization of an officer to delegate any of his
functions; or

(6) the abolition of the whole or a part of an agency which
agency or part does not have, or on the taking effect of the re-
organization plan will not have, any functions.

The President shall transmit the plan (bearing an identification
number) to the Congress together with a declaration that, with re-
spect to each reorganization included in the plan, he has found that
the reorganization is necessary to carry out any policy set forth in
section 901(a) of this title.

(b) The President shall have a reorganization plan delivered to
both Houses on the same day and to each House while it is in ses-
sion, except that no more than three plans may be pending before
the Congress at one time. In his message transmitting a reorga-
nization plan, the President shall specify with respect to each aboli-
tion of a function included in the plan the statutory authority for
the exercise of the function. The message shall also estimate any
reduction or increase in expenditures (itemized so far as prac-
ticable), and describe any improvements in management, delivery
of Federal services, execution of the laws, and increases in effi-
ciency of Government operations, which it is expected will be real-
ized as a result of the reorganizations included in the plan. In addi-
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tion, the President’s message shall include an implementation sec-
tion which shall (1) describe in detail (A) the actions necessary or
planned to complete the reorganization, (B) the anticipated nature
and substance of any orders, directives, and other administrative
and operational actions which are expected to be required for com-
pleting or implementing the reorganization, and (C) any prelimi-
nary actions which have been taken in the implementation process,
and (2) contain a projected timetable for completion of the imple-
mentation process. The President shall also submit such further
background or other information as the Congress may require for
its consideration of the plan.

(¢) Any time during the period of 60 calendar days of contin-
uous session of Congress after the date on which the plan is trans-
mitted to it, but before any resolution described in section 909 has
been ordered reported in either House, the President may make
amendments or modifications to the plan, consistent with sections
903-905 of this title, which modifications or revisions shall there-
after be treated as a part of the reorganization plan originally
transmitted and shall not affect in any way the time limits other-
wise provided for in this chapter. The President may withdraw the
plan any time prior to the conclusion of 90 calendar days of contin-
uous session of Congress following the date on which the plan is
submitted to Congress.

§904. Additional contents of reorganization plan

A reorganization plan transmitted by the President under sec-
tion 903 of this title—

(1) may, subject to section 905, change, in such cases as
the President considers necessary, the name of an agency af-
fected by a reorganization and the title of its head, and shall
designate the name of an agency resulting from a reorganiza-
tion and the title of its head;

(2) may provide for the appointment and pay of the head
and one or more officers of any agency (including an agency re-
sulting from a consolidation or other type of reorganization) if
the President finds, and in his message transmitting the plan
declares, that by reason of a reorganization made by the plan
the provisions are necessary;

(3) shall provide for the transfer or other disposition of the
records, property, and personnel affected by a reorganization;

(4) shall provide for the transfer of such unexpended
balances of appropriations, and of other funds, available for
use in connection with a function or agency affected by a reor-
ganization, as the President considers necessary by reason of
the reorganization for use in connection with the functions af-
fected by the reorganization, or for the use of the agency which
shall have the functions after the reorganization plan is effec-
tive; and

(5) shall provide for terminating the affairs of an agency
abolished.

A reorganization plan transmitted by the President containing pro-
visions authorized by paragraph (2) of this section may provide
that the head of an agency be an individual or a commission or
board with more than one member. In the case of an appointment
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of the head of such an agency, the term of office may not be fixed
at more than four years, the pay may not be at a rate in excess
of that found by the President to be applicable to comparable offi-
cers in the executive branch, and if the appointment is not to a po-
sition in the competitive service, it shalf be by the President, by
and with the advice and consent of the Senate. Any reorganization
plan transmitted by the President containing provisions required
by paragraph (4) of this section shall provide for the transfer of un-
expended balances only if such balances are used for the purposes
for which the appropriation was originally made.

§905. Limitation on powers

(a) A reorganization plan may not provide for, and a reorga-
nization under this chapter may not have the effect of—

(1) creating a new executive department or renaming an
existing executive department, abolishing or transferring an
executive department or independent regulatory agency, or all
the functions thereof, or consolidating two or more executive
departments or two or more independent regulatory agencies,
or all the functions thereof;

(2) continuing an agency beyond the period authorized by
law for its existence or beyond the time when it would have
terminated if the reorganization had not been made;

(3) continuing a function beyond the period authorized by
law for its exercise or beyond the time when it would have ter-
minated if the reorganization had not been made;

(4) authorizing an agency to exercise a function which is
not expressly authorized by law at the time the plan is trans-
mitted to Congress;

(5) creating a new agency which is not a component or part
of an existing executive department or independent agency;

(6) increasing the term of an office beyond that provided
by law for the office; or

(7) dealing with more than one logically consistent subject
matter.

(b) A provision contained in a reorganization plan may take ef-
fect only if the plan is transmitted to Congress (in accordance with
section 903(b)) on or before December 31, 1984.

§906. Effective date and publication of reorganization plans

(a) Except as provided under subsection (c) of this section, a re-
organization plan shall be effective upon approval by the President
of a resolution (as defined in section 909) with respect to such plan,
if such resolution is passed by the House of Representatives and
the Senate, within the first period of 90 calendar days of contin-
uous session of Congress after the date on which the plan is trans-
mitted to Congress. Failure of either House to act upon such reso-
lution by the end of such period shall be the same as disapproval
of the resolution.

(b) For the purpose of this chapter—

(1) continuity of session is broken only by an adjournment
of Congress sine die; and

(2) the days on which either House is not in session be-
cause of an adjournment of more than three days to a day cer-
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tain are excluded in the computation of any period of time in

which Congress is in continuous session.

(¢c) Under provisions contained in a reorganization plan, any
provision thereof may be effective at a time later than the date on
which the plan otherwise is effective.

(d) A reorganization plan which is effective shall be printed (1)
in the Statutes at Large in the same volume as the public laws and
(2) in the Federal Register.

§907. Effect on other laws, pending legal proceedings, and
unexpended appropriations

(a) A statute enacted, and a regulation or other action made,
prescribed, issued, granted, or performed in respect of or by an
agency or function affected by a reorganization under this chapter,
before the effective date of the reorganization, has, except to the
extent rescinded, modified, superseded, or made inapplicable by or
under authority of law or by the abolition of a function, the same
effect as if the reorganization had not been made. However, if the
statute, regulation, or other action has vested the functions in the
agency from which it is removed under the reorganization plan, the
function, insofar as it is to be exercised after the plan becomes ef-
fective, shall be deemed as vested in the agency under which the
function is placed by the plan.

(b) For the purpose of subsection (a) of this section, “regulation
or other action” means a regulation, rule, order, policy, determina-
tion, directive, authorization, permit, privilege, requirement, des-
ignation, or other action.

(c) A suit, action, or other proceeding lawfully commenced by
or against the head of an agency or other officer of the United
States, in his official capacity or in relation to the discharge of his
official duties, does not abate by reason of the taking effect of a re-
organization plan under this chapter. On motion or supplemental
petition filed at any time within twelve months after the reorga-
nization plan takes effect, showing a necessity for a survival of the
suit, action, or other proceeding to obtain a settlement of the ques-
tions involved, the court may allow the suit, action, or other pro-
ceeding to be maintained by or against the successor of the head
or officer under the reorganization effected by the plan or, if there
is no successor, against such agency or officer as the President des-
ignates.

(d) The appropriations or portions of appropriations unex-
pended by reason of the operation of the chapter may not be used
for any purpose, but shall revert to the Treasury.

§908. Rules of Senate and House of Representatives on re-
organization plans

Sections 909 through 912 of this title are enacted by
Congress—

(1) as an exercise of the rulemaking power of the Senate
and the House of Representatives, respectively, and as such
they are deemed a part of the rules of each House, respec-
tively, but applicable only with respect to the procedure to be
followed in that House in the case of resolutions with respect
to any reorganization plans transmitted to Congress (in accord-
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ance with section 903(b) of this chapter) on or before December
31, 1984; and they supersede other rules only to the extent
that they are inconsistent therewith; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure
of that House) at any time, in the same manner and to the
same extent as in the case of any other rule of that House.

§909. Terms of resolution

For the purpose of sections 908 through 912 of this title, “reso-
lution” means only a joint resolution of the Congress, the matter
after the resolving clause of which is as follows: “That the Congress
approves the reorganization plan numbered transmitted to the
Congress by the President on , 19 ., and includes such
modifications and revisions as are submitted by the President
under section 903(c) of this chapter. The blank spaces therein are
to be filled appropriately. The term does not include a resolution
which specifies more than one reorganization plan.

§910. Introduction and reference of resolution

(a) No later than the first day of session following the day on
which a reorganization plan is transmitted to the House of Rep-
resentatives and the Senate under section 903, a resolution, as de-
fined in section 909, shall be introduced (by request) in the House
by the chairman of the Government Operations Committee of the
House, or by a Member or Members of the House designated by
such chairman; and shall be introduced (by request) in the Senate
by the chairman of the Governmental Affairs Committee of the
Senate, or by a Member or Members of the Senate designated by
such chairman.

(b) A resolution with respect to a reorganization plan shall be
referred to the Committee on Governmental Affairs of the Senate
and the Committee on Government Operations of the House (and
all resolutions with respect to the same plan shall be referred to
the same committee) by the President of the Senate or the Speaker
of the House of Representatives, as the case may be. The com-
mittee shall make its recommendations to the House of Represent-
atives or the Senate, respectively, within 75 calendar days of con-
tinuous session of Congress following the date of such resolution’s
introduction.

§911. Discharge of committee considering resolution

If the committee to which is referred a resolution introduced
pursuant to subsection (a) of section 910 (or, in the absence of such
a resolution, the first resolution introduced with respect to the
same reorganization plan) has not reported such resolution or iden-
tical resolution at the end of 75 calendar days of continuous session
of Congress after its introduction, such committee shall be deemed
to be discharged from further consideration of such resolution and
such resolution shall be placed on the appropriate calendar of the
House involved.



99 CH. 9—EXECUTIVE REGRGANIZATION Sec. 912

§912. Procedure after report or discharge of committee; de-
bate; vote on final passage

(a) When the committee has reported, or has been deemed to
be discharged (under section 911) from further consideration of, a
resolution with respect to a reorganization plan, it is at any time
thereafter in order (even though a previous motion to the same ef-
fect has been disagreed to) for any Member of the respective House
to move to proceed to the consideration of the resolution. The mo-
tion is highly privileged and is not debatable. The motion shall not
be subject to amendment, or to a motion to postpone, or a motion
to proceed to the consideration of other business. A motion to re-
consider the vote by which the motion is agreed to or disagreed to
shall not be in order. If a motion to proceed to the consideration
of the resolution is agreed to, the resolution shall remain the unfin-
ished business of the respective House until disposed of.

(b) Debate on the resolution, and on all debatable motions and
appeals in connection therewith, shall be limited to not more than
ten hours, which shall be divided equally between individuals fa-
voring and individuals opposing the resolution. A motion further to
limit debate is in order and not debatable. An amendment to, or
a motion to postpone, or a motion to proceed to the consideration
of other business, or a motion to recommit the resolution is not in
order. A motion to reconsider the vote by which the resolution is
passed or rejected shall not be in order.

(c) Immediately following the conclusion of the debate on the
resolution with respect to a reorganization plan, and a single
quorum call at the conclusion of the debate if requested in accord-
ance with the rules of the appropriate House, the vote on final pas-
sage of the resolution shall occur.

(d) Appeals from the decisions of the Chair relating to the ap-
plication of the rules of the Senate or the House of Representatives,
as the case may be, to the procedure relating to a resolution with
respect to a reorganization plan shall be decided without debate.

(e) If, prior to the passage by one House of a resolution of that
House, that House receives a resolution with respect to the same
reorganization plan from the other House, then—

(1) the procedure in that House shall be the same as if no
resolution had been received from the other House; but

(2) the vote on final passage shall be on the resolution of
the other House.
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Sec.

1101. Office of Personnel Management.

1102. Director; Deputy Director; Associate Directors.
1103. Functions of the Director.

1104. Delegation of authority for personnel management.
1105. Administrative procedure.

§ 1101. Office of Personnel Management

The Office of Personnel Management is an independent estab-
lishment in the executive branch. The Office shall have an official
seal, which shall be judicially noticed, and shall have its principal
office in the District of Columbia, and may have field offices in
other appropriate locations.

§ 1102. Director; Deputy Director; Associate Directors

(a) There is at the head of the Office of Personnel Management
a Director of the Office of Personnel Management appointed by the
President, by and with the advice and consent of the Senate. The
term of office of any individual appointed as Director shall be 4
years.

(b) There is in the Office a Deputy Director of the Office of Per-
sonnel Management appointed by the President, by and with the
advice and consent of the Senate. The Deputy Director shall per-
form such functions as the Director may from time to time pre-
scribe and shall act as Director during the absence or disability of
the Director or when the office of Director is vacant.

(c) No individual shall, while serving as Director or Deputy Di-
rector, serve in any other office or position in the Government of
the United States except as otherwise provided by law or at the di-
rection of the President. The Director and Deputy Director shall
not recommend any individual for appointment to any position
(other than Deputy Director of the Office) which requires the ad-
vice and consent of the Senate.

(d) There may be within the Office of Personnel Management
not more than 5 Associate Directors, as determined from time to
time by the Director. Each Associate Director shall be appointed by
the Director.

§ 1103. Functions of the Director

(a) The following functions are vested in the Director of the Of-
fice of Personnel Management, and shall be performed by the Di-
rector, or subject to section 1104 of this title, by such employees of
the Office as the Director designates:
(1) securing accuracy, uniformity, and justice in the func-
tions of the Office;
(2) appointing individuals to be employed by the Office;
103
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(3) directing and supervising employees of the Office, dis-
tributing business among employees and organizational units
%f the Office, and directing the internal management of the Of-

ce;

(4) directing the preparation of requests for appropriations
gor the Office and the use and expenditure of funds by the Of-

ce;

(5) executing, administering, and enforcing—

(A) the civil service rules and regulations of the Presi-
dent and the Office and the laws governing the civil serv-
ice; and

(B) the other activities of the Office including retire-
ment and classification activities;

except with respect to functions for which the Merit Systems

Ptl')oltection Board or the Special Counsel is primarily respon-

sible;

(6) reviewing the operations under chapter 87 of this title;

(7) aiding the President, as the President may request, in
preparing such civil service rules as the President prescribes,
and otherwise advising the President on actions which may be
taken to promote an efficient civil service and a systematic ap-
plication of the merit system principles, including recom-
mending policies relating to the selection, promotion, transfer,
performance, pay, conditions of service, tenure, and separation
of employees;

(8) conducting, or otherwise providing for the conduct of,
studies and research under chapter 47 of this title into meth-
ods of assuring improvements in personnel management; and

(9) incurring official reception and representation expenses
of the Office subject to any limitation prescribed in any law.
(b)(1) The Director shall publish in the Federal Register gen-

eral notice of any rule or regulation which is proposed by the Office
and the application of which does not apply solely to the Office or
its employees. Any such notice shall include the matter required
under section 553(b)(1), (2), and (3) of this title.

(2) The Director shall take steps to ensure that—

(A) any proposed rule or regulation to which paragraph (1)
of this subsection applies is posted in offices of Federal agen-
cies maintaining copies of the Federal personnel regulations;
an

(B) to the extent the Director determines appropriate and
practical, exclusive representatives of employees affected by
such proposed rule or regulation and interested members of
the public are notified of such proposed rule or regulation.

(3) Paragraphs (1) and (2) of this subsection shall not apply to
any proposed rule or regulation which is temporary in nature and
which is necessary to be implemented expeditiously as a result of
an emergency.

(4) Paragraphs (1) and (2) of this subsection and section 1105
of this title shall not apply to the establishment of any schedules
or rates of basic pay or allowances under subpart D of part III of
this title. The preceding sentence does not apply to the establish-
ment of the procedures, methodology, or criteria used to establish
such schedules, rates, or allowances.
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§ 1104. Delegation of authority for personnel management

(a) Subject to subsection (b)(3) of this section—

(1) the President may delegate, in whole or in part, author-
ity for personnel management functions, including authority
for competitive examinations, to the Director of the Office of
Personnel Management; and

(2) the Director may delegate, in whole or in part, any
function vested in or delegated to the Director, including au-
thority for competitive examinations (except competitive exami-
nations for administrative law judges appointed under section
3105 of this title, the cost of which examinations shall be reim-
bursed by payments from the agencies employing such judges
to the revolving fund established under section 1304(e)), to the
heads of agencies in the executive branch and other agencies
employing persons in the competitive service.

(b)(1) The Office shall establish standards which shall apply to
the activities of the Office or any other agency under authority del-
egated under subsection (a) of this section.

(2) The Office shall establish and maintain an oversight pro-
gram to ensure that activities under any authority delegated under
subsection (a) of this section are in accordance with the merit sys-
tem principles and the standards established under paragraph (1)
of this subsection.

(3) Nothing in subsection (a) of this section shall be construed
as affecting the responsibility of the Director to prescribe regula-
tions and to ensure compliance with the civil service laws, rules,
and regulations.

(4)1 At the request of the head of an agency to whom a
function has been delegated under subsection (a)2), the Office
may provide assistance to the agency in performing such func-
tion. Such assistance shall, to the extent determined appro-
priate by the Director of the Office, be performed on a reim-
bursable basis through the revolving fund established under
section 1304(e).

(c) If the Office makes a written finding, on the basis of infor-
mation obtained under the program established under subsection
(b)(2) of this section or otherwise, that any action taken by an
agency pursuant to authority delegated under subsection (a)2) of
this section is contrary to any law, rule, or regulation, or is con-
trary to any standard established under subsection (b)1) of this
section, the agency involved shall take any corrective action the Of-
fice may require.

§1105. Administrative procedure

Subject to section 1103(b) of this title, in the exercise of the
functions assigned under this chapter, the Director shall be subject
to subsections (b), (c), and (d) of section 553 of this title, notwith-
standing subsection (a) of such section 553.

1So0 in original. The margin of this paragraph probably should be set full measure.
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OFFICE OF SPECIAL COUNSEL, AND EMPLOYEE RIGHT
OF ACTION

SUBCHAPTER I—MERIT SYSTEMS PROTECTION BOARD

Sec.11201. Appointment of members of the Merit Systems Protection Board.
Sec. 1202. Term of office; filling vacancies; removal.

Sec. 1203. Chairman; Vice Chairman.

Sec. 1204. Powers and functions of the Merit Systems Protection Board.
Sec. 1205. Transmittal of information to Congress.

Sec. 1206. Annual report.

SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL

Sec. 1211. Establishment.

Sec. 1212. Powers and functions of the Office of Special Counsel.

Sec. 1213. Provisions relating to disclosures of violations of law, gross mismanage-
ment, and certain other matters.

Sec. 1214. Investigation of prohibited personnel practices; corrective action.

Sec. 1215. Disciplinary action.

Sec. 1216. Other matters within the jurisdiction of the Office of Special Counsel.

Sec. 1217. Transmittal of information to Congress.

Sec. 1218. Annual report.

Sec. 1219. Public information.

SUBCHAPTER III—INDIVIDUAL nggls’légF ACTION IN CERTAIN REPRISAL

Sec. 1221. Individual right of action in certain reprisal cases.
Sec. 1222. Availability of other remedies.

SUBCHAPTER I—MERIT SYSTEMS PROTECTION BOARD

§ 1201. Appointment of members of the Merit Systems Pro-
tection Board

The Merit Systems Protection Board is composed of 3 members
appointed by the President, by and with the advice and consent of
the Senate, not more than 2 of whom may be adherents of the
same political party. The members of the Board shall be individ-
uals who, by demonstrated ability, background, training, or experi-
ence are especially qualified to carry out the functions of the Board.
No member of the Board may hold another office or position in the
Government of the United States, except as otherwise provided by
law or at the direction of the President. The Board shall have an
official seal which shall be judicially noticed. The Board shall have
its principal office in the District of Columbia and may have field
offices in other appropriate locations.

§1202. Term of office; filling vacancies; removal

(a) The term of office of each member of the Merit Systems
Protection Board is 7 years.

LThis table of sections does not conform to the style generally followed in title 5.
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(b) A member appointed to fill a vacancy occurring before the
end of a term of office of the member’s predecessor serves for the
remainder of that term. Any appointment to fill a vacancy is sub-
Jject to the requirements of section 1201. Any new member serving
only a portion of a seven-year term in office may continue to serve
until a successor is appointed and has qualified, except that such
member may not continue to serve for more than one year after the
date on which the term of the member would otherwise expire, un-
less reappointed.

(¢) Any member appointed for a 7-year term may not be re-
appointed to any following term but may continue to serve beyond
the expiration of the term until a successor is appointed and has
qualified, except that such member may not continue to serve for
more than one year after the date on which the term of the mem-
ber would otherwise expire under this section.

(d) Any member may be removed by the President only for in-
efficiency, neglect of duty, or malfeasance in office.

§1203. Chairman; Vice Chairman

(a) The President shall from time to time appoint, by and with
the advice and consent of the Senate, one of the members of the
Merit Systems Protection Board as the Chairman of the Board. The
Chaia‘man is the chief executive and administrative officer of the
Board.

(b) The President shall from time to time designate one of the
members of the Board as Vice Chairman of the Board. During the
absence or disability of the Chairman, or when the office of Chair-
man is vacant, the Vice Chairman shall perform the functions vest-
ed in the Chairman.

(c) During the absence or disability of both the Chairman and
the Vice Chairman, or when the offices of Chairman and Vice
Chairman are vacant, the remaining Board member shall perform
the functions vested in the Chairman.

§1204. Powers and functions of the Merit Systems Protec-
tion Board

(a) The Merit Systems Protection Board shall—

(1) hear, adjudicate, or provide for the hearing or adjudica-
tion, of all matters within the jurisdiction of the Board under
this title, chapter 43 of title 38, or any other law, rule, or regu-
lation, and, subject to otherwise applicable provisions of law,
take final action on any such matter;

(2) order any Federal agency or employee to comply with
any order or decision issued by the Board under the authority
granted under paragraph (1) of this subsection and enforce
compliance with any such order;

(3) conduct, from time to time, special studies relating to
the civil service and to other ment systems in the executive
branch, and report to the President and to the Congress as to
whether the public interest in a civil service free of prohibited
personnel practices is being adequately protected; and

(4) review, as provided in subsection (f), rules and regula-
tions of the Office of Personnel Management.
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(b)(1) Any member of the Merit Systems Protection Board, any
administrative law judge appointed by the Board under section
3105 of this title, and any employee of the Board designated by the
Board may administer oaths, examine witnesses, take depositions,
and receive evidence.

(2) Any member of the Board, any administrative law judge ap-
pointed by the Board under section 3105, and any employee of the
Board designated by the Board may, with respect to any
individual—

(A) issue subpoenas requiring the attendance and presen-
tation of testimony of any such individual, and the production
of documentary or other evidence from any place in the United
States, any territory or possession of the United States, the
Commonwealth of Puerto Rico, or the District of Columbia; and

(B) order the taking of depositions from, and responses to
written interrogatories by, any such individual.

(3) Witnesses (whether appearing voluntarily or under sub-
poena) shall be paid the same fee and mileage allowances which
are paid subpoenaed witnesses in the courts of the United States.

(c) In the case of contumacy or failure to obey a subpoena
issued under subsection (b}2)(A) or section 1214(b), upon applica-
tion by the Board, the United States district court for the district
in which the person to whom the subpoena is addressed resides or
is served may issue an order requiring such person to appear at
any designated place to testify or to produce documentary or other
evidence. Any failure to obey the order of the court may be pun-
ished by the court as a contempt thereof.

(d) A subpoena referred to in subsection (b)(2)(A) may, in the
case of any individual outside the territorial jurisdiction of any
court of the United States, be served in such manner as the Fed-
eral Rules of Civil Procedure prescribe for service of a subpoena in
a foreign country. To the extent that the courts of the United
States can assert jurisdiction over such individual, the United
States District Court for the District of Columbia shall have the
same jurisdiction to take any action respecting compliance under
this subsection by such individual that such court would have if
such individual were personally within the jurisdiction of such
court.

(e)(1)(A) In any proceeding under subsection (a)(1), any mem-
ber of the Board may request from the Director of the Office of Per-
sonnel Management an advisory opinion concerning the interpreta-
tion of any rule, regulation, or other policy directive promulgated
by the Office of Personnel Management.

(B)(i) The Merit Systems Protection Board may, during an in-
vestigation by the Office of Special Counsel or during the pendency
of any proceeding before the Board, issue any order which may be
necessary to protect a witness or other individual from harassment,
except that an agency (other than the Office of Special Counsel)
may not request any such order with regard to an investigation by
the Office of Special Counsel from the Board during such investiga-
tion.

(ii) An order issued under this subparagraph may be enforced
in the same manner as provided for under paragraph (2) with re-
spect to any order under subsection (a)(2).
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(2)(A) In enforcing compliance with any order under subsection
(a)(2), the Board may order that any employee charged with com-
plying with such order, other than an employee appointed by the
President by and with the advice and consent of the Senate, shall
not be entitled to receive payment for service as an employee dur-
ing any period that the order has not been complied with. The
Board shall certify to the Comptroller General of the United States
that such an order has been issued and no payment shall be made
out of the Treasury of the United States for any service specified
in such order.

(B) The Board shall prescribe regulations under which any em-
ployee who is aggrieved by the failure of any other employee to
comply with an order of the Board may petition the Board to exer-
cise its authority under subparagraph (A).

(3) In carrying out any study under subsection (a)3), the
Board shall make such inquiries as may be necessary and, unless
otherwise prohibited by law, shall have access to personnel records
or information collected by the Office of Personnel Management
and may require additional reports from other agencies as needed.

(f)(1) At any time after the effective date of any rule or regula-
tion issued by the Director of the Office of Personnel Management
in carrying out functions under section 1103, the Board shall re-
view any provision of such rule or regulation—

(A) on its own motion;

(B) on the granting by the Board, in its sole discretion, of
any petition for such review filed with the Board by any inter-
ested person, after consideration of the petition by the Board;
or

(C) on the filing of a written complaint by the Special
Counsel requesting such review.

{(2) In reviewing any provision of any rule or regulation pursu-
ant to this subsection, the Board shall declare such provision—

(A) invalid on its face, if the Board determines that such
provision would, if implemented by any agency, on its face, re-
quire any employee to violate section 2302(b); or

(B) invalidly implemented by any agency, if the Board de-
termines that such provision, as it has been implemented by
the agency through any personnel action taken by the agency
or through any policy adopted by the agency in conformity with
such provision, has required any employee to violate section
2302(b).

(3) The Director of the Office of Personnel Management, and
the head of any agency implementing any provision of any rule or
regulation under review pursuant to this subsection, shall have the
right to participate in such review.

(4) The Board shall require any agency—

(A) to cease compliance with any provisions of any rule or
regulation which the Board declares under this subsection to
be invalid on its face; and

(B) to correct any invalid implementation by the agency of
any provision of any rule or regulation which the Board de-
clares under this subsection to have been invalidly imple-
mented by the agency.
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(g) The Board may delegate the performance of any of its ad-
minis:itrative functions under this title to any employee of the
Board.

(h) The Board shall have the authority to prescribe such regu-
lations as may be necessary for the performance of its functions.
The Board shall not issue advisory opinions. All regulations of the
Board shall be published in the Federal Register.

(i) Except as provided in section 518 of title 28, relating to liti-

ation before the Supreme Court, attorneys designated by the
%hairman of the Board may appear for the Board, and represent
the Board, in any civil action brought in connection with any func-
tion carried out by the Board pursuant to this title or as otherwise
authorized by law.

(j) The Chairman of the Board may appoint such personnel as
may be necessary to perform the functions of the Board. Any ap-
pointment made under this subsection shall comply with the provi-
sions of this title, except that such appointment shall not be subject
to the approval or supervision of the Office of Personnel Manage-
ment or the Executive Office of the President (other than approval
required under section 3324 or subchapter VIII of chapter 33).

(k) The Board shall prepare and submit to the President, and,
at the same time, to the appropriate committees of Congress, an
annual budget of the expenses and other items relating to the
Board which shall, as revised, be included as a separate item in the
budget required to be transmitted to the Congress under section
1105 of title 31.

(1) The Board shall submit to the President, and, at the same
time, to each House of the Congress, any legislative recommenda-
tions of the Board relating to any of its functions under this title.

(m)(1) Except as provided in paragraph (2) of this subsection,
the Board, or an administrative law judge or other employee of the
Board designated to hear a case arising under section 1215, may
require payment by the agency involved of reasonable attorney fees
incurred by an employee or applicant for employment if the em-
ployee or applicant is the prevai{ing party and the Board, adminis-
trative law judge, or other employee (as the case may be) deter-
mines that payment by the agency is warranted in the interest of
justice, including any case in which a prohibited personnel practice
was engaged in by the agency or any case in which the agency’s
action was clearly without merit.

(2) If an employee or applicant for employment is the pre-
vailing party of a case arising under section 1215 and the decision
is based on a finding of discrimination prohibited under section
2302(b)(1) of this title, the payment of attorney fees shall be in ac-
cordance with the standards prescribed under section 706(k) of the
Civil Rights Act of 1964 (42 U.S.C. 2000e-5(k)).

§ 1205. Transmittal of information to Congress

Notwithstanding any other provision of law or any rule, regula-
tion or policy directive, any member of the Board, or any employee
of the Board designated by the Board, may transmit to the Con-
gress on the request of any committee or subcommittee thereof, by
report, testimony, or otherwise, information and views on func-
tions, responsibilities, or other matters relating to the Board, with-
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out review, clearance, or approval by any other administrative au-
thority.

§$1206. Annual report

The Board shall submit an annual report to the President and
the Congress on its activities, which shall include a description of
significant actions taken by the Board to carry out its functions
under this title. The report shall also review the significant actions
of the Office of Personnel Management, including an analysis of
whether the actions of the Office of Personnel Management are in
accord with merit system principles and free from prohibited per-
sonnel practices.

[§§ 1207, 1208. Repealed. Pub. L. 101-12, §3(a)(8), Apr. 10,
1989, 103 Stat. 18.]



SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL

§1211. Establishment

(a) There is established the Office of Special Counsel, which
shall be headed by the Special Counsel. The Office shall have an
official seal which shall be judicially noticed. The Office shall have
its principal office in the District of Columbia and shall have field
offices in other appropriate locations.

(b) The Special Counsel shall be appointed by the President, by
and with the advice and consent of the Senate, for a term of 5
years. The Special Counsel may continue to serve beyond the expi-
ration of the term until a successor is appointed and has qualified,
except that the Special Counsel may not continue to serve for more
than one year after the date on which the term of the Special
Counsel would otherwise expire under this subsection. The Special
Counsel shall be an attorney who, by demonstrated ability,
background, training, or experience, is especially qualified to carry
out the functions of the position. A Special Counsel appointed to fill
a vacancy occurring before the end of a term of office of the Special
Counsel’s precedessor serves for the remainder of the term. The
Special Counsel may be removed by the President only for ineffi-
ciency, neglect of duty, or malfeasance in office. The Special Coun-
sel may not hold another office or position in the Government of
the United States, except as otherwise provided by law or at the
direction of the President.

§ 1212. Powers and functions of the Office of Special Counsel

(a) The Office of Special Counsel shall—

(1) in accordance with section 1214(a) and other applicable
provisions of this subchapter, protect employees, former em-
ployees, and applicants for employment from prohibited per-
sonnel practices;

(2) receive and investigate allegations of prohibited per-
sonnel practices, and, where appropriate—

(A) bring petitions for stays, and petitions for correc-
tive action, under section 1214; and
(B) file a complaint or make recommendations for dis-

ciplinary action under section 1215;

(3) receive, review, and, where appropriate, forward to the
Attorney General or an agency head under section 1213, disclo-
sures of violations of any law, rule, or regulation, or gross mis-
management, a gross waste of funds, an abuse of authority, or
a substantial and specific danger to public health or safety;

(4) review rules and regulations issued by the Director of
the Office of Personnel Management in carrying out functions
under section 1103 and, where the Special Counsel finds that
any such rule or regulation would, on its face or as imple-

n2
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mented, require the commission of a prohibited personnel prac-
tice, file a written complaint with the Board; and

(5) investigate and, where appropriate, bring actions cony-
cerning allegations of violations of other laws within the juris-
diction of the Office of Special Counsel (as referred to in sec-

tion 1216).

(b)(1) The Special Counsel and any employee of the Office of
Special Counsel designated by the Special Counsel may administer
oaths, examine witnesses, take depositions, and receive evidence.

(2) The Special Counsel may—

(A) issue subpoenas; and
(B) order the taking of depositions and order responses to
written interrogatories;
in the same manner as provided under section 1204.

(3)(A) In the case of contumacy or failure to obey a subpoena
issued under paragraph (2)(A), the Special Counsel may apply to
the Merit Systems Protection Board to enforce the subpoena in
court pursuant to section 1204(c).

(B) A subpoena under paragraph (2)(A) may, in the case of any
individual outside the territorial jurisdiction of any court of the
United States, be served in the manner referred to in subsection
(d) of section 1204, and the United States District Court for the
District of Columbia may, with respect to any such individual, com-
pel compliance in accordance with such subsection.

(4) Witnesses (whether appearing voluntarily or under sub-
poena) shall be paid the same fee and mileage allowances which
are paid subpoenaed witnesses in the courts of the United States.

(c)(1) Except as provided in paragraph (2), the Special Counsel
may as a matter of right intervene or otherwise participate in any
proceeding before the Merit Systems Protection Board, except that
the Special Counsel shall comply with the rules of the Board.

(2) The Special Counsel may not intervene in an action brought
by an individual under section 1221, or in an appeal brought by an
ingivildual under section 7701, without the consent of such indi-
vidual.

(d)(1) The Special Counsel may appoint the legal, administra-
tive, and support personnel necessary to perform the functions of
the Special Counsel.

(2) Any appointment made under this subsection shall be made
in accordance with the provisions of this title, except that such ap-
pointment shall not be subject to the approval or supervision of the
Office of Personnel Management or the Executive Office of the
President (other than approval required under section 3324 or sub-
chapter VIII of chapter 33).

(e) The Special Counsel may prescribe such regulations as may
be necessary to perform the functions of the Special Counsel. Such
regulations shall be published in the Federal Register.

(f) The Special Counsel may not issue any advisory opinion
concerning any law, rule, or regulation (other than an advisory
opinion concerning chapter 15 or subchapter III of chapter 73).

(g)(1) The Special Counsel may not respond to any inquiry or
disclose any information from or about any person making an alle-
gation under section 1214(a), except in accordance with the provi-



Sec. 1213 CH. 12 (SUBCH 11)—OFFICE OF SPECIAL COUNSEL 14

sions of section 552a of title 5, United States Code, or as required
by any other applicable Federal law.

(2) Notwithstanding the exception under paragraph (1), the
Special Counsel may not respond to any inquiry concerning an
evaluation of the work performance, ability, aptitude, general
qualifications, character, loyalty, or suitability for any personnel
action of any person described in paragraph (1)}—

(A) unless the consent of the individual as to whom the in-
formation pertains is obtained in advance; or

(B) except upon request of an agency which requires such
information in order to make a determination concerning an
individual’s having access to the information unauthorized dis-
closure of which could be expected to cause exceptionally grave
damage to the national security.

§ 1213. Provisions relating to disclosures of violations of law,
gross mismanagement, and certain other matters

(a) This section applies with respect to—

(1) any disclosure of information by an employee, former
employee, or applicant for employment which the employee,
former employee, or applicant reasonably believes evidences—

(A) a violation of any law, rule, or regulation; or

(B) gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to
public health or safety;

if such disclosure is not specifically prohibited by law and if
such information is not specifically required by Executive order
to be kept secret in the interest of national defense or the con-
duct of foreign affairs; and
(2) any disclosure by an employee, former employee, or ap-
plicant for employment to the Special Counsel or to the Inspec-
tor General of an agency or another employee designated by
the head of the agency to receive such disclosures of informa-
tion which the employee, former employee, or applicant reason-
ably believes evidences—
(A) a violation of any law, rule, or regulation; or
(B) gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to
public health or safety.

(b) Whenever the Special Counsel receives information of a
type described in subsection (a) of this section, the Special Counsel
shall review such information and, within 15 days after receiving
the information, determine whether there is a substantial likeli-
hood that the information discloses a violation of any law, rule, or
regulation, or gross mismanagement, gross waste of funds, abuse
of fz_authority, or substantial and specific danger to public health and
satety.

(c)(1) Subject to paragraph (2), if the Special Counsel makes a
positive determination under subsection (b) of this section, the Spe-
cial Counsel shall promptly transmit the information with respect
to which the determination was made to the appropriate agency
head and require that the agency head—



115 CH. 12 (SUBCH 11)}—OFFICE OF SPECIAL COUNSEL Sec. 1213

(A) conduct an investigation with respect to the informa-
tion and any related matters transmitted by the Special Coun-
sel to the agency head; and

(B) submit a written report setting forth the findings of
the agency head within 60 days after the date on which the in-
formation is transmitted to the agency head or within any
10111ger period of time agreed to in writing by the Special Coun-
sel.

(2) The Special Counsel may require an agency head to conduct
an investigation and submit a written report under paragraph (1)
only if the information was transmitted to the Special Counsel by—

(A) an employee, former employee, or applicant for employ-
ment in the agency which the information concerns; or

(B) an employee who obtained the information in connec-
tion with the performance of the employee’s duties and respon-
sibilities.

(d) Any report required under subsection (c) shall be reviewed
and signed by the head of the agency and shall include—

(1) a summary of the information with respect to which
the investigation was initiated;

(2) a description of the conduct of the investigation;

(3) a summary of any evidence obtained from the inves-
tigation;

(4) a listing of any violation or apparent violation of any
law, rule, or regulation; and

(5) a description of any action taken or planned as a result
of the investigation, such as—

(A) changes in agency rules, regulations, or practices;
(B) the restoration of any aggrieved employee;

(C) disciplinary action against any employee; and

(D) referral to the Attorney General of any evidence of

a criminal violation.

(e)(1) Any such report shall be submitted to the Special Coun-
sel, and the Special Counsel shall transmit a copy to the complain-
ant, except as provided under subsection (f) of this section. The
complainant may submit comments to the Special Counsel on the
agency report within 15 days of having received a copy of the re-
port.

(2) Upon receipt of any report of the head of an agency re-
quired under subsection (c) of this section, the Special Counsel
shall review the report and determine whether—

(A) the findings of the head of the agency appear reason-
able; and

(B) the report of the agency under subsection (c)1) of this
section contains the information required under subsection (d)
of this section.

(3) The Special Counsel shall transmit any agency report re-
ceived pursuant to subsection (c) of this section, any comments pro-
vided by the complainant pursuant to subsection (e)(1), and any ap-
propriate comments or recommendations by the Special Counsel to
the President and the congressional committees with jurisdiction
over the agency which the disclosure involves.

(4) Whenever the Special Counsel does not receive the report
of the agency within the time prescribed in subsection (¢)(2) of this
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section, the Special Counsel shall transmit a copy of the informa-
tion which was transmitted to the agency head to the President
and the congressional committees with jurisdiction over the agency
which the disclosure involves together with a statement noting the
failure of the head of the agency to file the required report.

(f) In any case in which evidence of a criminal violation ob-
tained by an agency in an investigation under subsection (c) of this
section is referred to the Attorney General—

(1) the report shall not be transmitted to the complainant;
and

(2) the agency shall notify the Office of Personnel Manage-
ment and the Office of Management and Budget of the referral.

(g)(1) If the Special Counsel receives information of a type de-
scribed in subsection (a) from an individual other than an indi-
vidual described in subparagraph (A) or (B) of subsection (c)(2), the
Special Counsel may transmit the information to the head of the
agency which the information concerns. The head of such agency
shall, within a reasonable time after the information is trans-
mitted, inform the Special Counsel in writing of what action has
been or is being taken and when such action shall be completed.
The Special Counsel shall inform the individual of the report of the
agency head. If the Special Counsel does not transmit the informa-
tion to the head of the agency, the Special Counsel shall return any
documents and other matter provided by the individual who made
the disclosure.

(2) If the Special Counsel receives information of a type de-
scribed in subsection (a) from an individual described in subpara-
graph (A) or (B) of subsection (c)(2), but does not make a positive
determination under subsection (b), the Special Counsel may trans-
mit the information to the head of the agency which the informa-
tion concerns, except that the information may not be transmitted
to the head of the agency without the consent of the individual.
The head of such agency shall, within a reasonable time after the
information is transmitted, inform the Special Counsel in writing
of what action has been or is being taken and when such action
will be completed. The Special Counsel shall inform the individual
of the report of the agency head.

(3) If the Special Counsel does not transmit the information to
tl}lle 11head of the agency under paragraph (2), the Special Counsel
shall—

(A) return any documents and other matter provided by
the individual who made the disclosure; and
(B) inform the individual of—
(i) the reasons why the disclosure may not be further
acted on under this chapter; and
(ii) other offices available for receiving disclosures,
should the individual wish to pursue the matter further.

(h) The identity of any individual who makes a disclosure de-
scribed in subsection (a) may not be disclosed by the Special Coun-
sel without such individual’s consent unless the Special Counsel de-
termines that the disclosure of the individual’s identity is necessary
because of an imminent danger to public health or safety or immi-
nent violation of any criminal law.
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(i) Except as specifically authorized under this section, the pro-
visions of this section shall not be considered to authorize disclo-
sure of any information by any agency or any person which is—

(1) specifically prohibited from disclosure by any other pro-
vision of law; or

(2) specifically required by Executive order to be kept se-
cret in the interest of national defense or the conduct of foreign
affairs.

(j) With respect to any disclosure of information described in
subsection (a) which involves foreign intelligence or counterintel-
ligence information, if the disclosure is specifically prohibited by
law or by Executive order, the Special Counsel shall transmit such
information to the National Security Advisor, the Permanent Select
Committee on Intelligence of the House of Representatives, and the
Select Committee on Intelligence of the Senate.

§1214. Investigation of prohibited personnel practices; cor-
rective action

(a)(1XA) The Special Counsel shall receive any allegation of a
prohibited personnel practice and shall investigate the allegation to
the extent necessary to determine whether there are reasonable
greunds to believe that a prohibited personnel practice has oc-
curred, exists, or is to be taken.

(B) Within 15 days after the date of receiving an allegation of
a prohibited personnel practice under paragraph (1), the Special
Counsel shall provide written notice to the person who made the
allegation that—

(i) the allegation has been received by the Special Counsel;
and

(ii) shall include the name of a person at the Office of Spe-
cial Counsel who shall serve as a contact with the person mak-
ing the allegation.

(C) Unless an investigation is terminated under paragraph (2),
the Special Counsel shall—

(i) within 90 days after notice is provided under subpara-
graph (B), notify the person who made the allegation of the
status of the investigation and any action taken by the Office
of the Special Counsel since the filing of the allegation;

(ii) notify such person of the status of the investigation
and any action taken by the Office of the Special Counsel since
the last notice, at least every 60 days after notice is given
under clause (i); and

(iii) notify such person of the status of the investigation
and any action taken by the Special Counsel at such time as
determined appropriate by the Special Counsel.

(D) No later than 10 days before the Special Counsel termi-
nates any investigation of a prohibited personnel practice, the Spe-
cial Counsel shall provide a written status report to the person who
made the allegation of the proposed findings of fact and legal con-
clusions. The person may submit written comments about the re-
port to the Special Counsel. The Special Counsel shall not be re-
quired to provide a subsequent written status report under this
subparagraph after the submission of such written comments.
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(2)(A) If the Special Counsel terminates any investigation
under paragraph (1), the Special Counsel shall prepare and trans-
mit to any person on whose allegation the investigation was initi-
ated a written statement notifying the person of—

(i) the termination of the investigation;

(ii) a summary of relevant facts ascertained by the Special
Counsel, including the facts that support, and the facts that do
not support, the allegations of such person;

(ii1) the reasons for terminating the investigation; and

(iv) a response to any comments submitted under para-
graph (1)(D).

(B) A written statement under subparagraph (A) may not be
admissible as evidence in any judicial or administrative proceeding,
without the consent of the person who received such statement
under subparagraph (A).

(3) Except in a case in which an employee, former employee,
or applicant for employment has the right to appeal directly to the
Merit Systems Protection Board under any law, rule, or regulation,
any such employee, former employee, or applicant shall seek correc-
tive action from the Special Counsel before seeking corrective ac-
tion from the Board. An employee, former employee, or applicant
for employment may seek corrective action from the Board under
section 1221, if such employee, former employee, or applicant seeks
corrective action for a prohibited personnel practice described in
section 2302(b)8) from the Special Counsel and—

(A)(i) the Special Counsel notifies such employee, former
employee, or applicant that an investigation concerning such
employee, former employee, or applicant has been terminated;
and

(ii) no more than 60 days have elapsed since notification
was provided to such employee, former employee, or applicant
for employment that such investigation was terminated; or

(B) 120 days after seeking corrective action from the Spe-
cial Counsel, such employee, former employee, or applicant has
not been notified by the Special Counsel that the Special Coun-
sel shall seek corrective action on behalf of such employee,
former employee, or applicant.

(4) If an employee, former employee, or applicant seeks a cor-
rective action from the Board under section 1221, pursuant to the
provisions of paragraph (3)(B), the Special Counsel may continue to
seek corrective action personal to such employee, former employee,
or applicant only with the consent of such employee, former em-
ployee, or applicant.

(5) In addition to any authority granted under paragraph (1),
the Special Counsel may, in the absence of an allegation, conduct
an investigation for the purpose of determining whether there are
reasonable grounds to believe that a prohibited personnel practice
(or a pattern of prohibited personnel practices) has occurred, exists,
or is to be taken.

(b}(1XA)(i) The Special Counsel may request any member of
the Merit Systems Protection Board to order a stay of any per-
sonnel action for 45 days if the Special Counsel determines that
there are reasonable grounds to believe that the personnel action
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was taken, or is to be taken, as a result of a prohibited personnel
practice.

(ii)) Any member of the Board requested by the Special Counsel
to order a stay under clause (i) shall order such stay unless the
member determines that, under the facts and circumstances in-
volved, such a stay would not be appropriate.

(ii1) Unless denied under clause (ii), any stay under this sub-
paragraph shall be granted, within 3 calender days (excluding Sat-
urdays, Sundays, and legal holidays) after the date of the request
for the stay by the Special Counsel.

(B) The Board may extend the period of any stay granted
under subparagraph (A) for any period which the Board considers
appropriate.

(C) The Board shall allow any agency which is the subject of
a stay to comment to the Board on any extension of stay proposed
under subparagraph (B)

(D) A stay may be terminated by the Board at any time, except
that a stay may not be terminated by the Board—

(i) on its own motion or on the motion of an agency, unless
notice and opportunity for oral or written comments are first
provided to the Special Counsel and the individual on whose
behalf the stay was ordered; or

(i) on motion of the Special Counsel, unless notice and op-
portunity for oral or written comments are first provided to the
individual on whose behalf the stay was ordered.

(2) 1(A)i) Except as provided under clause (ii), no later than
240 days after the date of receiving an allegation of a prohibited
personnel practice under paragraph (1), the Special Counsel shall
make a determination whether there are reasonable grounds to be-
lieve that a prohibited personnel practice has occurred, exists, or
is to be taken.

(ii) If the Special Counsel is unable to make the required deter-
mination within the 240-day period specified under clause (i) and
the person submitting the allegation of a prohibited personnel prac-
tice agrees to an extension of time, the determination shall be
made within such additional period of time as shall be agreed upon
between the Special Counsel and the person submitting the allega-
tion.

(B) If, in connection with any investigation, the Special Coun-
sel determines that there are reasonable grounds to believe that a
prohibited personnel practice has occurred, exists, or is to be taken
which requires corrective action, the Special Counsel shall report
the determination together with any findings or recommendations
to the Board, the agency involved and to the Office of Personnel
Management, and may report such determination, findings and rec-
ommendations to the President. The Special Counsel may include
in the report recommendations for corrective action to be taken.

(C) If, after a reasonable period of time, the agency does not
act to correct the prohibited personnel practice, the Special Counsel
may petition the Board for corrective action.

1The amendment made by section 3(d) of Public Law 103424 (adding a new subparagraph
(A)) was executed in a manner reflecting its probable intent.
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(D) If the Special Counsel finds, in consultation with the indi-
vidual subject to the prohibited personnel practice, that the agency
has acted to correct the prohibited personnel practice, the Special
Counsel shall file such finding with the Board, together with any
written comments which the individual may provide.

(E) 1A determination by the Special Counsel under this
paragraph shall not be cited or referred to in any pro-
ceeding under this paragraph or any other administrative
or judicial proceeding for any purpose, without the consent
of the person submitting the allegation of a prohibited per-
sonnel practice.

(3) Whenever the Special Counsel petitions the Board for cor-
rective action, the Board shall provide an opportunity for—

(A) oral or written comments by the Special Counsel, the
agency involved, and the Office of Personnel Management; and

(B) written comments by any individual who alleges to be
the subject of the prohibited personnel practice.

(4XA) The Board shall order such corrective action as the
Board considers appropriate, if the Board determines that the Spe-
cial Counsel has demonstrated that a prohibited personnel practice,
other than one described in section 2302(b)(8), has occurred, exists,
or is to be taken.

(B)(i) Subject to the provisions of clause (ii), in any case involv-
ing an alleged prohibited personnel practice as described under sec-
tion 2302(b)8), the Board shall order such corrective action as the
Board considers appropriate if the Special Counsel has dem-
onstrated that a disclosure described under section 2302(b)(8) was
a contributing factor in the personnel action which was taken or is
to be taken against the individual.

(ii) Corrective action under clause (i) may not be ordered if the
agency demonstrates by clear and convincing evidence that it
would have taken the same personnel action in the absence of such
disclosure.

(cX1) Judicial review of any final order or decision of the Board
under this section may be obtained by any employee, former em-
ployee, or applicant for employment adversely affected by such
order or decision.

(2) A petition for review under this subsection shall be filed
with such court, and within such time, as provided for under sec-
tion 7703(b).

(d)X(1) If, in connection with any investigation under this sub-
chapter, the Special Counsel determines that there is reasonable
cause to believe that a criminal violation has occurred, the Special
Counsel shall report the determination to the Attorney General
and to the head of the agency involved, and shall submit a copy
of the report to the Director of the Office of Personnel Management
and the Director of the Office of Management and Budget.

(2) In any case in which the Special Counsel determines that
there are reasonable grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken, the Special Counsel
shall proceed with any investigation or proceeding unless—

180 in original. The margin of this subparagraph probably should be set full measure.
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(A) the alleged violation has been reported to the Attorney
General; and

(B) the Attorney General is pursuing an investigation, in
which case the Special Counsel, after consultation with the At-
torney General, has discretion as to whether to proceed.

(e) If, in connection with any investigation under this sub-
chapter, the Special Counsel determines that there is reasonable
cause to believe that any violation of any law, rule, or regulation
has occurred other than one referred to in subsection (b) or (d), the
Special Counsel shall report such violation to the head of the agen-
¢y involved. The Special Counsel shall require, within 30 days after
the receipt of the report by the agency, a certification by the head
of the agency which states—

(1) that the head of the agency has personally reviewed
the report; and

(2) what action has been or is to be taken, and when the
action will be completed.

(f) During any investigation initiated under this subchapter, no
disciplinary action shall be taken against any employee for any al-
leged prohibited activity under investigation or for any related ac-
tivity without the approval of the Special Counsel.

(g) If the Board orders corrective action under this section,
such corrective action may include—

(1) that the individual be placed, as nearly as possible, in
the position the individual would have been in had the prohib-
ited personnel practice not occurred; and

(2) reimbursement for attorney’s fees, back pay and related
benefits, medical costs incurred, travel expenses, and any other
reasonable and foreseeable consequential damages.

§ 1215. Disciplinary action

(a)}(1) Except as provided in subsection (b), if the Special Coun-
sel determines that disciplinary action should be taken against any
employee for having—

(A) committed a prohibited personnel practice,

(B) violated the provisions of any law, rule, or regulation,
or engaged in any other conduct within the jurisdiction of the
Special Counsel as described in section 1216, or

(C) knowingly and willfully refused or failed to comply
with an order of the Merit Systems Protection Board,

the Special Counsel shall prepare a written complaint against the
employee containing the Special Counsel’s determination, together
with a statement of supporting facts, and present the complaint
and statement to the employee and the Board, in accordance with
this subsection.

(2) Any employee against whom a complaint has been pre-
sented to the Merit Systems Protection Board under paragraph (1)
is entitled to—

(A) a reasonable time to answer orally and in writing, and
to furnish affidavits and other documentary evidence in sup-
port of the answer;

(B) be represented by an attorney or other representative;
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(C) a hearing before the Board or an administrative law

%dg(:l appointed under section 3105 and designated by the

oard;
(D) have a transcript kept of any hearing under subpara-
graph (C); and
(E) a written decision and reasons therefor at the earliest
practicable date, including a copy of any final order imposing
disciplinary action.

(3) A final order of the Board may impose disciplinary action
consisting of removal, reduction in grade, debarment from Federal
employment for a period not to exceed 5 years, suspension, rep-
rimand, or an assessment of a civil penalty not to exceed $1,000.

(4) There may be no administrative appeal from an order of the
Board. An employee subject to a final order imposing disciplinary
action under this subsection may obtain judicial review of the order
by filing a petition therefor with such court, and within such time,
as provided for under section 7703(b).

(5) In the case of any State or local officer or employee under
chapter 15, the Board shall consider the case in accordance with
the provisions of such chapter.

(b) In the case of an employee in a confidential, policy-making,
policy-determining, or policy-advocating position appointed by the
President, by and with the advice and consent of the Senate (other
than an individual in the Foreign Service of the United States), the
complaint and statement referred to in subsection (a)(1), together
with any response of the employee, shall be presented to the Presi-
dent for appropriate action in lieu of being presented under sub-
section (a).

(c)(1) In the case of members of the uniformed services and in-
dividuals employed by any person under contract with an agency
to provide goods or services, the Special Counsel may transmit rec-
ommendations for disciplinary or other appropriate action (includ-
ing the evidence on which such recommendations are based) to the
head of the agency concerned.

(2) In any case in which the Special Counsel transmits rec-
ommendations to an agency head under paragraph (1), the agency
head shall, within 60 days after receiving such recommendations,
transmit a report to the Special Counsel on each recommendation
and the action taken, or proposed to be taken, with respect to each
such recommendation.

§1216. Other matters within the jurisdiction of the Office
of Special Counsel

(a) In addition to the authority otherwise provided in this
chapter, the Special Counsel shall, except as provided in subsection
(b), conduct an investigation of any allegation concerning—

(1) political activity prohibited under subchapter III of
chapter 73, relating to political activities by Federal employees;

(2) political activity prohibited under chapter 15, relating
to political activities by certain State and local officers and em-
ployees;

(3) arbitrary or capricious withholding of information pro-
hibited under section 552, except that the Special Counsel
shall make no investigation of any withholding of foreign intel-
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li%snce or counterintelligence information the disclosure of
which is specifically prohibited by law or by Executive order;
(4) activities prohibited by any civil service law, rule, or
regulation, including any activity relating to political intrusion
in personnel decisionmaking; and
(5) involvement by any employee in any prohibited dis-
crimination found by any court or appropriate administrative
authority to have occurred in the course of any personnel ac-
tion.

(b) The Special Counsel shall make no investigation of any al-
legation of any prohibited activity referred to in subsection (a)X5),
if the Special Counsel determines that the allegation may be re-
zolved more appropriately under an administrative appeals proce-

ure,

(c) If the Special Counsel receives an allegation concerning any
matter under paragraph (1), (3), (4), or (5) of subsection (a), the
Special Counsel may investigate and seek corrective action under
section 1214 and disciplinary action under section 1215 in the same
way as if a prohibited personnel practice were involved.

§1217. Transmittal of information to Congress

The Special Counsel or any employee of the Special Counsel
desiinated by the Special Counsel, shall transmit to the Congress
on the request of any committee or subcommittee thereof, by re-
port, testimony, or otherwise, information and the Special Coun-
sel’'s views on functions, responsibilities, or other matters relating
to the Office. Such information shall be transmitted concurrently to
Ehe P;'lesident and any other appropriate agency in the executive

ranch.

§1218. Annual report

The Special Counsel shall submit an annual report to the Con-
gress on the activities of the Special Counsel, including the num-
ber, types, and disposition of allegations of prohibited personnel
practices filed with it, investigations conducted by it, cases in
which it did not make a determination whether there are reason-
able grounds to believe that a prohibited personnel practice has oc-
curred, exists, or is to be taken within the 240-day period specified
in section 1214(b)}2)(A)i), and actions initiated by it before the
Merit Systems Protection Board, as well as a description of the rec-
ommendations and reports made by it to other agencies pursuant
to this subchapter, and the actions taken by the agencies as a re-
sult of the reports or recommendations. The report required by this
section shall include whatever recommendations for legislation or
other action by Congress the Special Counsel may consider appro-
priate.

§1219. Public information

(a) The Special Counsel shall maintain and make available to
the public—

(1) a list of noncriminal matters referred to heads of agen-
cies under subsection (c) of section 1213, together with reports
from heads of agencies under subsection (c)(1XB) of such sec-
tion relating to such matters;
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(2) a list of matters referred to heads of agencies under
section 1215(cX2);

(3) a list of matters referred to heads of agencies under
subsection (e) of section 1214, together with certifications from
heads of agencies under such subsection; and

(4) reports from heads of agencies under section 1213(g)(1).
(b) The Special Counsel shall take steps to ensure that any list

or report made available to the public under this section does not
contain any information the disclosure of which is prohibited by
law or by Executive order requiring that information be kept secret
in the interest of national defense or the conduct of foreign affairs.



SUBCHAPTER III—INDIVIDUAL RIGHT OF ACTION IN
CERTAIN REPRISAL CASES

§1221. Individual right of action in certain reprisal cases

(a) Subject to the provisions of subsection (b) of this section
and subsection! 1214(a)(3), an employee, former employee, or ap-
plicant for employment may, with respect to any personnel action
taken, or proposed to be taken, against such employee, former em-
ployee, or applicant for employment, as a result of a prohibited per-
sonnel practice described 1n section 2302(b)8), seek corrective ac-
tion from the Merit Systems Protection Board.

(b) This section may not be construed to prohibit any employee,
former employee, or applicant for employment from seeking correc-
tive action from the Merit Systems Protection Board before seeking
corrective action from the Special Counsel, if such employee, former
employee, or applicant for employment has the right to appeal di-
rectly to the Board under any law, rule, or regulation.

(c)(1) Any employee, former employee, or applicant for employ-
ment seeking corrective action under subsection (a) may request
that the Board order a stay of the personnel action involved.

(2) Any stay requested under paragraph (1) shall be granted
within 10 calendar days (excluding Saturdays, Sundays, and legal
holidays) after the date the request is made, if the Board deter-
mines that such a stay would be appropriate.

(3)(A) The Board shall allow any agency which would be sub-
ject to a stay under this subsection to comment to the Board on
such stay request.

(B) Except as provided in subparagraph (C), a stay granted
under this subsection shall remain in effect for such period as the
Board determines to be appropriate.

(C) The Board may modify or dissolve a stay under this sub-
section at any time, if the Board determines that such a modifica-
tion or dissolution is appropriate.

(d)(1) At the request of an employee, former employee, or appli-
cant for employment seeking corrective action under subsection (a),
the Board shall issue a subpoena for the attendance and testimony
of any person or the production of documentary or other evidence
from any person if the Board finds that the testimony or production
requested is not unduly burdensome and appears reasonably cal-
culated to lead to the discovery of admissible evidence.

(2) A subpoena under this subsection may be issued, and shall
be enforced, in the same manner as applies in the case of sub-
poenas under section 1204.

(e)(1) Subject to the provisions of paragraph (2), in any case in-
volving an alleged prohibited personnel practice as described under
section 2302(b)(8), the Board shall order such corrective action as

150 in original. The word “subsection” probably should read “section”.
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the Board considers appropriate if the employee, former employee,
or applicant for employment has demonstrated that a disclosure de-
scribed under section 2302(b)(8) was a contributing factor in the
personnel action which was taken or is to be taken against such
employee, former employee, or applicant. The employee may dem-
onstrate that the disclosure was a contributing factor in the per-
sﬁnnel action through circumstantial evidence, such as evidence
that—

(A) the official taking the personnel action knew of the dis-
closure; and

(B) the personnel action occurred within a period of time
such that a reasonable person could conclude that the disclo-
sure was a contributing factor in the personnel action.

(2) Corrective action under paragraph (1) may not be ordered
if the agency demonstrates by clear and convincing evidence that
it would have taken the same personnel action in the absence of
such disclosure.

(fX1) A final order or decision shall be rendered by the Board
as soon as practicable after the commencement of any proceeding
under this section.

(2) A decision to terminate an investigation under subchapter
IT may not be considered in any action or other proceeding under
this section.

(3)1 If, based on evidence presented to it under this sec-
tion, the Merit Systems Protection Board determines that
there is reason to believe that a current employee may have
committed a prohibited personnel practice, the Board shall
refer the matter to the Special Counsel to investigate and take
appropriate action under section 1215.

(g)(1)X(A)2 If the Board orders corrective action under this sec-
tion, such corrective action may include—

(i) that the individual be placed, as nearly as possible, in
the position the individual would have been in had the prohib-
ited personnel practice not occurred; and

(ii) back pay and related benefits, medical costs incurred,
travel expenses, and any other reasonable and foreseeable con-
sequential changes.

(B) Corrective action shall include attorney’s fees and costs as
provided for under paragraphs (2) and (3).

(2) If an employee, former employee, or applicant for employ-
ment is the prevailing party before the Merit Systems Protection
Board, and the decision is based on a finding of a prohibited per-
sonnel practice, the agency involved shall be liable to the employee,
former employee, or applicant for reasonable attorney’s fees and
any other reasonable costs incurred.

(3) If an employee, former employee, or applicant for employ-
ment is the prevailing party in an appeal from the Merit Systems
Protection Board, the agency involved shall be liable to the em-
ployee, former employee, or applicant for reasonable attorney’s fees
and any other reasonable costs incurred, regardless of the basis of
the decision.

1So in original. The marim of this paragraph should probably be set full measure.
2The amendment made by section 8(b) of Public Law 103-424 (adding a new paragraph (1))
was executed without indentation, in accordance with its probable intent.
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(hX1) An employee, former employee, or applicant for employ-
ment adversely affected or aggrieved by a final order or decision of
the Board under this section may obtain judicial review of the
order or decision.

(2) A petition for review under this subsection shall be filed
with such court, and within such time, as provided for under sec-
tion 7703(b).

(i) Subsections (a) though (h) shall apply in any proceeding
brought under section 7513(d) if, or to the extent that, a prohibited
personnel practice as defined in section 2302(b)X8) is alleged.

() In determining the appealability of any case involving an al-
legation made by an individual under the provisions of this chap-
ter, neither the status of an individual under any retirement sys-
tem established under a Federal statute nor any election made by
such individual under any such system may be taken into account.

§ 1222, Availability of other remedies

Except as provided in section 1221(i), nothing in this chapter
or chapter 23 shall be construed to limit any right or remedy avail-
able under a provision of statute which is outside of both this chap-
ter and chapter 23.
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1301. Rules.

1302. Regulations.

1303. Investigations; reports.
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1307. Minutes.

[1308. Repealed.]

§1301. Rules

The Office of Personnel Management shall aid the President,
as he may request, in preparing the rules he prescribes under this
title for the administration of the competitive service.

§ 1302. Regulations

(a) The Office of Personnel Management, subject to the rules
prescribed by the President under this title for the administration
of the competitive service, shall prescribe regulations for, control,
supervise, and preserve the records of, examinations for the com-
petitive service.

(b) The Office shall prescribe and enforce regulations for the
administration of the provisions of this title, and Executive orders
issued in furtherance thereof, that implement the Congressional
policy that preference shall be given to preference eligibles in cer-
tification for appointment, and in appointment, reinstatement, re-
employment, and retention, in the competitive service in Executive
agencies, permanent or temporary, and in the government of the
District of Columbia.

(c) The Office shall prescribe regulations for the administration
of the provisions of this title that implement the Congressional pol-
icy that preference shall be given to preference eligibles in certifi-
cation for appointment, and in appointment, reinstatement, reem-
ployment, and retention, in the excepted service in Executive agen-
cies, permanent or temporary, and in the government of the Dis-
trict of Columbia.

(d) The Office may prescribe reasonable procedure and regula-
tiims for the administration of its functions under chapter 15 of
this title.

§1303. Investigations; reports

The Office of Personnel Management, Merit Systems Protec-
tion Board, and Special Counsel may investigate and report on
matters concerning—

(1) the enforcement and effect of the rules prescribed by
the President under this title for the administration of the
competitive service and the regulations prescribed by the Office
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of Personnel Management under section 1302(a) of this title;
and

(2) the action of an examiner, a board of examiners, and
other employees concerning the execution of the provisions of
this title that relate to the administration of the competitive
service.

§ 1304. Loyalty investigations; reports; revolving fund

(a) The Office of Personnel Management shall conduct the in-
vestigations and issue the reports required by the following
statutes—

(1) sections 272b, 281b(e), and 290a of title 22;
(2) section 1874(c) of title 42; and
(3) section 1203(e) of title 6, District of Columbia Code.

(b) When an investigation under subsection (a) of this section
develops data indicating that the loyalty of the individual being in-
vestigated is questionable, the Office shall refer the matter to the
Federal Bureau of Investigation for a full field investigation, a re-
port of which shall be furnished to the Office for its information
and appropriate action.

(c) When the President considers it in the national interest, he
may have the investigations of a group or class, which are required
by subsection (a) of this section, made by the Federal Bureau of In-
vestigation rather than the Office.

(d) The investigation and report required by subsection (a) of
this section shall be made by the Federal Bureau of Investigation
rather than the Office for those specific positions which the Sec-
retary of State certifies are of a high degree of importance or sensi-
tivity.

(e)(1) A revolving fund is available, to the Office without fiscal
year limitation, for financing investigations, training, and such
other functions as the Office is authorized or required to perform
on a reimbursable basis, including personnel management services
performed at the request of individual agencies (which would other-
wise be the responsibility of such agencies), or at the request of
nonappropriated fund instrumentalities. However, the functions
which may be financed in any fiscal year by the fund are restricted
to those functions which are covered by the budget estimates sub-
mitted to the Congress for that fiscal year. To the maximum extent
feasible, each individual activity shall be conducted generally on an
actual cost basis over a reasonable period of time.

(2) The capital of the fund consists of the aggregate of—

(A) appropriations made to provide capital for the fund,
which appropriations are hereby authorized, and

(B) the sum of the fair and reasonable value of such sup-
plies, equipment, and other assets as the Office from time to
time transfers to the fund (including the amount of the unex-
pended balances of appropriations or funds relating to activi-
ties the financing of which is transferred to the fund) less the
amount of related liabilities, the amount of unpaid obligations,
and the value of accrued annual leave of employees, which are
attributable to the activities the financing of which is trans-
ferred to the fund.

(3) The fund shall be credited with—
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(A) advances and reimbursements from available funds of
the Office or other agencies, or from other sources, for those
services and supplies provided at rates estimated by the Office
as adequate to recover expenses of operation (including provi-
sion for accrued annual leave of employees and depreciation of
equipment); and

(B) receipts from sales or exchanges of property, and pay-
ments for loss of or damage to property, accounted for under
the fund.

(4) Any unobligated and unexpended balances in the fund
which the Office determines to be in excess of amounts needed for
activities financed by the fund shall be deposited in the Treasury
of the United States as miscellaneous receipts.

(5) The Office shall prepare a business-type budget providing
full disclosure of the results of operations for each of the functions
performed by the Office and financed by the fund, and such budget
shall be transmitted to the Congress and considered, in the manner
prescribed by law for wholly owned Government corporations.

(6) The Comptroller General of the United States shall, as a
result of his periodic reviews of the activities financed by the fund,
report and make such recommendations as he deems appropriate
to the Committee on Governmental Affairs of the Senate and the
Committee on Post Office and Civil Service of the House of Rep-
resentatives.

(f) An agency may use available appropriations to reimburse
the Office or the Federal Bureau of Investigation for the cost of in-
vestigations, training, and functions performed for them under this
section, or to make advances toward their cost. These advances and
reimbursements shall be credited directly to the applicable appro-
priations of the Office or the Federal Bureau of Investigation.

(g) This section does not affect the responsibility of the Federal
Bureau of Investigation to investigate espionage, sabotage, or sub-
versive acts.

§ 1305. Administrative law judges

For the purpose of sections 3105, 3344, 4301(2)(D), and 5372
of this title and the provisions of section 5335(a)(B) of this title that
relate to administrative law judges, the Office of Personnel Man-
agement may, and for the purpose of section 7521 of this title, the
Merit Systems Protection Board may investigate, prescribe regula-
tions, appoint advisory committees as necessary, recommend legis-
lation, subpena witnesses and records, and pay witness fees as es-
tablished for the courts of the United States.

§1306. Oaths to witnesses

The Director of the Office of Personnel Management and au-
thorized representatives of the Director may administer oaths to
witnesses in matters pending before the Office.
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§1307. Minutes

The Civil Service Commission shall keep minutes of its
proceedings.

[§1308. Repealed. by P.L. 105-362, §1302(b), Nov. 10, 1998,
112 Stat. 3293.]
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§ 1501. Definitions

For the purpose of this chapter—

(1) “State” means a State or territory or possession of the
United States;

(2) “State or local agency” means the executive branch of
a State, municipality, or other political subdivision of a State,
or an agency or department thereof;

(3) “Federal agency” means an Executive agency or other
agency of the United States, but does not include a member
bank of the Federal Reserve System; and

(4) “State or local officer or employee” means an individual
employed by a State or local agency whose principal employ-
ment is in connection with an activity which is financed in
whole or in part by loans or grants made by the United States
or a Federal agency, but does not include—

(A) an individual who exercises no functions in connec-
tion with that activity; or

(B) an individual employed by an educational or re-
search institution, establishment, agency, or system which
is supported in whole or in part by a State or political sub-
division thereof, or by a recognized religious, philan-
thropic, or cultural organization.

§1502. Influencing elections; taking part in political cam-

paigns; prohibitions; exceptions

(a) A State or local officer or employee may not—

(1) use his official authority or influence for the purpose of
interfering with or affecting the result of an election or a nomi-
nation for office;

(2) directly or indirectly coerce, attempt to coerce, com-
mand, or advise a State or local officer or employee to pay,
lend, or contribute anything of value to a party, committee, or-
ganization, agency, or person for political purposes; or

(3) be a candidate for elective office.

132
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(b) A State or local officer or employee retains the right to vote
as he chooses and to express his opinions on political subjects and
candidates.

(c) Subsection (a)3) of this section does not apply to—

(1) the Governor or Lieutenant Governor of a State or an
individual authorized by law to act as Governor;

(2) the mayor of a city;

(3) a duly elected head of an executive department of a

State or municipality who is not classified under a State or

municipal merit or civil-service system; or

(4) an individual holding elective office.

§ 1503. Nonpartisan candidacies permitted

Section 1502(a)}3) of this title does not prohibit any State or
local officer or employee from being a candidate in any election if
none of the candidates is to be nominated or elected at such elec-
tion as representing a party any of whose candidates for Presi-
dential elector received votes in the last preceding election at which
Presidential electors were selected.

§ 1504. Investigations; notice of hearing

When a Federal agency charged with the duty of making a
loan or grant of funds of the United States for use in an activity
by a State or local officer or employee has reason to believe that
the officer or employee has violated section 1502 of this title, it
shall report the matter to the Special Counsel. On receipt of the
report or on receipt of other information which seems to the Special
Counsel to warrant an investigation, the Special Counsel shall in-
vestigate the report and such other information and present his
findings and any charges based on such findings to the Merit Sys-
tems Protection Board, which shall—

(1) fix a time and place for a hearing; and
(2) send, by registered or certified mail, to the officer or
employee charged with the violation and to the State or local
agency employing him a notice setting forth a summary of the
alleged violation and giving the time and place of the hearing.
The hearing may not be held earlier than 10 days after the mailing
of the notice.

§ 1505. Hearings; adjudications; notice of determinations

Either the State or local officer or employee or the State or
local agency employing him, or both, are entitled to appear with
counsel at the hearing under section 1504 of this title, and be
hﬁaﬁd. After this hearing, the Merit Systems Protection Board
shall—

(1) determine whether a violation of section 1502 of this
title has occurred,;

(2) determine whether the violation warrants the removal
of the officer or employee from his office or employment; and

(3) notify the officer or employee and the agency of the
determination by registered or certified mail.

§ 1506. Orders; withholding loans or grants; limitations
(a) When the Merit Systems Protection Board finds—
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(1) that a State or local officer or employee has not been
removed from his office or employment within 30 days after no-
tice of a determination by the Board that he has violated sec-
tion 1502 of this title and that the violation warrants removal;
or

(2) that the State or local officer or employee has been re-
moved and has been appointed within 18 months after his re-
moval to an office or employment in the same State in a State
or local agency which does not receive loans or grants from a
Federal agency;

the Board shall make and certify to the appropriate Federal agency
an order requiring that agency to withhold from its loans or grants
to the State or local agency to which notice was given an amount
equal to 2 years’ pay at the rate the officer or employee was receiv-
ing at the time of the violation. When the State or local agency to
which appointment within 18 months after removal has been made
is one that receives loans or grants from a Federal agency, the
Board order shall direct that the withholding be made from that
State or local agency.

(b) Notice of the order shall be sent by registered or certified
mail to the State or local agency from which the amount is ordered
to be withheld. After the order becomes final, the Federal agency
to which the order is certified shall withhold the amount in accord-
ance with the terms of the order. Except as provided by section
1508 of this title, a determination of order of the Board becomes
final at the end of 30 days after mailing the notice of the deter-
mination or order.

(¢) The Board may not require an amount to be withheld from
a loan or grant pledged by a State or local agency as security for
its bonds or notes if the withholding of that amount would jeop-
ardize the payment of the principal or interest on the bonds or
notes.

§ 1507. Subpenas and depositions

(a) The Merit Systems Protection Board may require by sub-
pena the attendance and testimony of witnesses and the procuction
of documentary evidence relating to any matter before it as a result
of this chapter. Any member of the Board may sign subpenas, and
members of the Board and its examiners when authorized by the
Board may administer oaths, examine witnesses, and receive evi-
dence. The attendance of witnesses and the production of documen-
tary evidence may be required from any place in the United States
at the designated place of hearing. In case of disobedience to a sub-
pena, the Board may invoke the aid of a court of the United States
in requiring the attendance and testimony of witnesses and the
production of documentary evidence. In case of contumacy or re-
fusal to obey a subpena issued to a person, the United States Dis-
trict Court within whose jurisdiction the inquiry is carried on may
issue an order requiring him to appear before the Board, or to
produce documentary evidence if so ordered, or to give evidence
concerning the matter in question; and any failure to obey the
o}x;der qu the court may be punished by the court as a contempt
thereot.
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(b) The Board may order testimony to be taken by deposition
at any stage of a proceeding or investigation before it as a result
of this chapter. Depositions may be taken before an individual des-
ignated by the Board and having the power to administer oaths.
Testimony shall be reduced to writing by the individual taking the
deposition, or under his direction, and shall be subscribed by the
deponent. Any person may be compelled to appear and depose and
to produce documentary evidence before the Board as provided by
this section.

(c) A person may not be excused from attending and testifying
or from producing documentary evidence or in obedience to a sub-
pena on the ground that the testimony or evidence, documentary
or otherwise required of him may tend to incriminate him or sub-
ject him to a penalty or forfeiture for or on account of any trans-
action, matter, or thing concerning which he is compelled to testify,
or produce evidence, documentary or otherwise, before the Board in
obedience to a subpena issued by it. A person so testifying is not
exempt from prosecution and punishment for perjury committed in
so testifying.

§1508. Judicial review

A party aggrieved by a determination or order of the Merit
Systems Protection Board under section 1504, 1505, or 1506 of this
title may, within 30 days after the mailing of notice of the deter-
mination or order, institute proceedings for review thereof by filing
a petition in the United States District Court for the district in
which the State or local officer or employee resides. The institution
of the proceedings does not operate as a stay of the determination
or order unless—

(1) the court specifically orders a stay; and

(2) the officer or employee is suspended from his office or

employment while the proceedings are pending.

A copy of the petition shall immediately be served on the Board,
and thereupon the Board shall certify and file in the court a tran-
script of the record on which the determination or order was made.
The court shall review the entire record including questions of fact
and questions of law. If application is made to the court for leave
to adduce additional evidence, and it is shown to the satisfaction
of the court that the additional evidence may materially affect the
result of the proceedings and that there were reasonable grounds
for failure to adduce this evidence in the hearing before the Board,
the court may direct that the additional evidence be taken before
the Board in the manner and on the terms and conditions fixed by
the court. The Board may modify its findings of fact or its deter-
mination or order in view of the additional evidence and shall file
with the court the modified findings, determination, or order; or
the modified findings of fact, if supported by substantial evidence,
are conclusive. The court shall affirm the determination or order,
or the modified determination or order, if the court determines that
it is in accordance with law. If the court determines that the deter-
mination or order, or the modified determination or order, is not
in accordance with law, the court shall remand the proceeding to
the Board with directions either to make a determination or order
determined by the court to be lawful or to take such further pro-
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ceedings as, in the opinion of the court, the law requires. The judg-
ment and decree of the court are final, subject to review by the
appropriate United States Court of Appeals as in other cases, and
the judgment and decree of the court of appeals are final, subject
to review by the Supreme Court of the United States on certiorari
or certification as provided by section 1254 of title 28. If a provision
of this section is held to be invalid as applied to a party by a deter-
mination or order of the Board, the determination or order becomes
final agd effective as to that party as if the provision had not been
enacted.
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Subpart A—General Provisions

CHAPTER 21—DEFINITIONS

Sec.

2101. Civil service; armed forces; uniformed services.
2101a. The Senior Executive Service.

2102. The competitive service.

2103. The excepted service.

2104. Officer.

2105. Employee.

2106. Member of Congress.

2107. Congressional employee.

2108. Veteran; disabled veteran; preference eligible.
2109. Air traftic controller; Secretary.

§2101. Civil service; armed forces; uniformed services

For the purpose of this title—

(1) the “civil service” consists of all appointive positions in
the executive, judicial, and legislative branches of the Govern-
ment of the United States, except positions in the uniformed
services;

(2) “armed forces” means the Army, Navy, Air Force, Ma-
rine Corps, and Coast Guard; and

(3) “uniformed services” means the armed forces, the com-
missioned corps of the Public Health Service, and the commis-
sioned corps of the National Oceanic and Atmospheric Admin-
istration.

§2101a. The Senior Executive Service

The “Senior Executive Service” consists of Senior Executive
Service positions (as defined in section 3132(a)(2) of this title).

§2102. The competitive service

(a) The “competitive service” consists of—
(1) all civil service positions in the executive branch,
except—
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(A) positions which are specifically excepted from the
competitive service by or under statute;

(B) positions to which appointments are made by nom-
ination for confirmation by the Senate, unless the Senate
otherwise directs; and

(C) positions in the Senior Executive Service;

(2) civil service positions not in the executive branch which
art(e1 specifically included in the competitive service by statute;
an

(3) positions in the government of the District of Columbia
which are specifically included in the competitive service by
statute.

(b) Notwithstanding subsection (a)(1)(B) of this section, the
“competitive service” includes positions to which appointments are
made by nomination for confirmation by the Senate when specifi-
cally included therein by statute.

(c) As used in other Acts of Congress, “classified civil service”
or “classified service” means the “competitive service”.

§2103. The excepted service

(a) For the purpose of this title, the “excepted service” consists
of those civil service positions which are not in the competitive
service or the Senior Executive Service.

(b) As used in other Acts of Congress, “unclassified civil serv-
ice” or “unclassified service” means the “excepted service”.

§2104. Officer

(a) For the purpose of this title, “officer”, except as otherwise
provided by this section or when specifically modified, means a jus-
tice or judge of the United States and an individual who is—

(1) required by law to be appointed in the civil service by
one of the following acting in an official capacity—
(A) the President;
(B) a court of the United States;
(C) the head of an Executive agency; or
(D) the Secretary of a military department;
(2) engaged in the performance of a Federal function under
authority of law or an Executive act; and
(3) subject to the supervision of an authority named by
paragraph (1) of this section, or the Judicial Conference of the

United States, while engaged in the performance of the duties

of his office.

(b) Except as otherwise provided by law, an officer of the
United States Postal Service or of the Postal Rate Commission is
deemed not an officer for purposes of this title.

§2105. Employee

(a) For the purpose of this title, “employee”, except as other-
wise provided by this section or when specifically modified, means
an officer and an individual who is—

(1) appointed in the civil service by one of the following
acting in an official capacity—
(A) the President;
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(B) a Member or Members of Congress, or the Con-
gress;

(C) a member of a uniformed service;

(D) an individual! who is an employee under this sec-
tion;

(E) the head of a Government controlled corporation;
or

(F) an adjutant general designated by the Secretary
concerned under section 709(c) of title 32;

(2) engaged in the performance of a Federal function under
authority of law or an Executive act; and

(3) subject to the supervision of an individual named by
paragraph (1) of this subsection while engaged in the perform-
ance of the duties of his position.

(b) An individual who is employed at the United States Naval
Academy in the midshipmen’s laundry, the midshipmen’s tailor
shop, the midshipmen’s cobbler and barber shops, and the mid-
shipmen’s store, except an individual employed by the Academy
dairy (if any), and whose employment in such a position began be-
fore October 1, 1996, and has been uninterrupted in such a position
since that date is deemed an employee.

(¢) An employee paid from nonappropriated funds of the Army
and Air Force Exchange Service, Army and Air Force Motion Pic-
ture Service, Navy Ship’s Stores Ashore, Navy exchanges, Marine
Corps exchanges, Coast Guard exchanges, and other instrumental-
ities of the United States under the jurisdiction of the armed forces
conducted for the comfort, pleasure, contentment, and mental and
physical improvement of personnel of the armed forces is deemed
not an employee for the purpose of—

(1) laws administered by the Office of Personnel Manage-
ment, except—

(A) section 7204;

(B) as otherwise specifically provided in this title;

(C) the Fair Labor Standards Act of 1938;

(D) for the purpose of entering into an interchange
agreement to provide for the noncompetitive movement of
employees between such instrumentalities and the com-
petitive service; or

(E) subchapter V of chapter 63, which shall be applied
so as to construe references to benefit programs to refer to
applicable programs for employees paid from non-
appropriated funds; or
(2) subchapter I of chapter 81, chapter 84 (except to the

extl:ent specifically provided therein), and section 7902 of this

title.
This subsection does not affect the status of these nonappropriated
fund activities as Federal instrumentalities.

(d) A Reserve of the armed forces who is not on active duty or
who is on active duty for training is deemed not an employee or
an individual holding an office of trust or profit or discharging an
official function under or in connection with the United States be-
cause of his appointment, oath, or status, or any duties or functions
performed or pay or allowances received in that capacity.
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(e) Except as otherwise provided by law, an employee of the
United States Postal Service or of the Postal Rate Commission is
deemed not an employee for purposes of this title.

(f) For purposes of sections 1212, 1213, 1214, 1215, 1216, 1221,
1222, 2302, and 7701, employees appointed under chapter 73 or 74
of title 38 shall be employees.

§2106. Member of Congress

For the purpose of this title, “Member of Congress” means the
Vice President, a member of the Senate or the House of Represent-
atives, a Delegate to the House of Representatives, and the Resi-
dent Commissioner from Puerto Rico.

§2107. Congressional employee

For the purpose of this title, “Congressional employee”
means—

(1) an employee of either House of Congress, of a com-
mittee of either House, or of a joint committee of the two
Houses;

(2) an elected officer of either House who is not a Member
of Congress;

(3) the Legislative Counsel of either House and an em-
ployee of his office;

(4) a member of the Capitol Police;

(5) an employee of a Member of Congress if the pay of the
employee is paid by the Secretary of the Senate or the Chief
Administrative Officer of the House of Representatives;

[(6) Repealed. Pub. L. 90-83, § 1(5)(A), Sept. 11, 1967, 81
Stat. 196.]

(7) the Architect of the Capitol and an employee of the Ar-
chitect of the Capitol;

(8) an employee of the Botanic Garden; and

(9) an employee of the Capitol Guide Service.

§2108. Veteran; disabled veteran; preference eligible

For the purpose of this title—
(1) “veteran” means an individual who—

(A) served on active duty in the armed forces during
a war, in a campaign or expedition for which a campaign
badge has been authorized, or during the period beginning
April 28, 1952, and ending July 1, 1955;

(B) served on active duty as defined by section 101(21)
of title 38 at any time in the armed forces for a period of
more than 180 consecutive days any part of which occurred
after January 31, 1955, and before the date of enactment
of the Veterans’ Education and Employment Assistance
Act of 1976, not including service under section 511(d) of
title 10 pursuant to an enlistment in the Army National
Guard or the Air National Guard or as a Reserve for serv-
ice in the Army Reserve, Naval Reserve, Air Force Re-
serve, Marine Corps Reserve, or Coast Guard Reserve; or

(C) served on active duty as defined by section 101(21)
of title 38 in the armed forces during the period beginning
on August 2, 1990, and ending on January 2, 1992;
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and who has been separated from the armed forces under hon-
orable conditions;

(2) “disabled veteran” means an individual who has served
on active duty in the armed forces, has been separated there-
from under honorable conditions, and has established the
present existence of a service-connected disability or is receiv-
ing compensation, disability retirement benefits, or pension be-
cause of a public statute administered by the Department of
Veterans Affairs or a military department;

(3) “preference eligible” means, except as provided in para-
graph (4) of this section—

(A) a veteran as defined by paragraph (1)(A) of this
section;

(B) a veteran as defined by paragraph (1)}B) or (C) of
this section;

(C) a disabled veteran,;

(D) the unmarried widow or widower of a veteran as
defined by paragraph (1)(A) of this section;

(E) the wife or husband of a service-connected disabled
veteran if the veteran has been unable to qualify for any
appointment in the civil service or in the government of
the District of Columbia;

(F) the mother of an individual who lost his life under
honorable conditions while serving in the armed forces
during a period named by paragraph (1)(A) of this section,
if—

(i) her husband is totally and permanently dis-
abled;

(i) she is widowed, divorced, or separated from
the father and has not remarried; or

(iii) she has remarried but is widowed, divorced,
or legally separated from her husband when pref-
erence is claimed; and

(G) the mother of a service-connected permanently and
totally disabled veteran, if—

(i) her husband is totally and permanently dis-
abled;
(ii) she is widowed, divorced, or separated from
the father and has not remarried; or
(iii) she has remarried but is widowed, divorced,
or legally separated from her husband when pref-
erence is claimed;
but does not include applicants for, or members of, the Senior
Executive Service, the Defense Intelligence Senior Executive
Service, the Senior Cryptologic Executive Service, or the Fed-
eral Bureau of Investigation and Drug Enforcement Adminis-
tration Senior Executive Service;

(4) except for the purposes of chapters 43 and 75 of this
title, “preference eligible” does not include a retired member of
the armed forces unless—

(A) the individual is a disabled veteran; or

(B) the individual retired below the rank of major or
its equivalent; and
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(5) “retired member of the armed forces” means a member
or former member of the armed forces who is entitled, under
statute, to retired, retirement, or retainer pay on account of
service as a member.

§2109. Air traffic controller; Secretary

For the purpose of this title—

(1) “air traffic controller” or “controller” means a civilian
employee of the Department of Transportation or the Depart-
ment of Defense who, in an air traffic control facility or flight
service station facility—

(A) is actively engaged—
(i) in the separation and control of air traffic; or
(ii) in providing preflight, inflight, or airport advi-
sory service to aircraft operators; or
(B) is the immediate supervisor of any employee de-
scribed in subparagraph (A); and

(2) “Secretary”, when used in connection with “air traffic
controller” or “controller”, means the Secretary of Transpor-
tation with respect to controllers in the Department of Trans-
portation, and the Secretary of Defense with respect to control-
lers in the Department of Defense.
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CHAPTER 23—MERIT SYSTEM PRINCIPLES

Merit system principles.

Prohibited personnel practices.

Prohibited personnel practices in the Federal Bureau of Investigation.
Responsibility of the General Accounting Office.

Coordination with certain other provisions of law.

§2301. Merit system principles

(a) This section shall apply to—
(1) an Executive agency; and
(2) the Government Printing Office.
(b) Federal personnel management should be implemented con-

sistent with the following merit system principles:

(1) Recruitment should be from qualified individuals from
appropriate sources in an endeavor to achieve a work force
from all segments of society, and selection and advancement
should be determined solely on the basis of relative ability,
knowledge, and skills, after fair and open competition which
assures that all receive equal opportunity.

(2) All employees and applicants for employment should
receive fair and equitable treatment in all aspects of personnel
management without regard to political affiliation, race, color,
religion, national origin, sex, marital status, age, or handi-
capping condition, and with proper regard for their privacy and
constitutional rights.

(3) Equal pay should be provided for work of equal value,
with appropriate consideration of both national and local rates
paid by employers in the private sector, and appropriate incen-
tives and recognition should be provided for excellence in per-
formance.

(4) All employees should maintain high standards of integ-
rity, conduct, and concern for the public interest.

(5) The Federal work force should be used efficiently and
effectively.

(6) Employees should be retained on the basis of the ade-
quacy of their performance, inadequate performance should be
corrected, and employees should be separated who cannot or
will not improve their performance to meet required standards.

(7) Employees should be provided effective education and
training in cases in which such education and training would
result in better organizational and individual performance.

(8) Employees should be—

(A) protected against arbitrary action, personal favor-
itism, or coercion for partisan political purposes, and

(B) prohibited from using their official authority or in-
fluence for the purpose of interfering with or affecting the
result of an election or a nomination for election.
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(9) Employees should be protected against reprisal for the
lawful disclosure of information which the employees reason-
ably believe evidences—

(A) a violation of any law, rule, or regulation, or
(B) mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety.
(c) In administering the provisions of this chapter—

(1) with respect to any agency (as defined in section
2302(a)(2)C) of this title), the President shall, pursuant to the
authority otherwise available under this title, take any action,
including the issuance of rules, regulations, or directives; and

(2) with respect to any entity in the executive branch
which is not such an agency or part of such an agency, the
head of such entity shall, pursuant to authority otherwise
available, take any action, including the issuance of rules, reg-
ulations, or directives;

which is consistent with the provisions of this title and which the
President or the head, as the case may be, determines is necessary
to ensure that personnel management is based on and embodies
the merit system principles.

§2302. Prohibited personnel practices

(a)(1) For the purpose of this title, “prohibited personnel prac-
tice” means any action described in subsection (b).
(2) For the purpose of this section—
(A) “personnel action” means—

(i) an appointment,;

(ii) a promotion;

(iii) an action under chapter 75 of this title or other
disciplinary or corrective action;

(iv) a detail, transfer, or reassignment;

(v) a reinstatement;

(vi) a restoration;

(vii) a reemployment;

(viii) a performance evaluation under chapter 43 of
this title;

(ix) a decision concerning pay, benefits, or awards con-
cerning education or training if the education or training
may reasonably be expected to lead to an appointment,
promotion, performance evaluation, or other action de-
scribed in this subparagraph;

(x)? a decision to order psychiatric testing or ex-
amination; and
(xi)! any other significant change in duties, re-
sponsibilities, or working conditions;
with respect to an employee in, or applicant for, a covered posi-
tion in an agency, and in the case of an alleged prohibited per-
sonnel practice described in subsection (b)(8), an employee or
applicant for employment in a Government corporation as de-
fined in section 9101 of title 31;

1So0 in original. The margins for this clause probably should be moved 2 ems to the left.
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(B) “covered position” means, with respect to any per-
sonnel action, any position in the competitive service, a career
appointee position in the Senior Executive Service, or a posi-
tion in the excepted service, but does not include any position
which is, prior to the personnel action—

(i) excepted from the competitive service because of its
confidential, policy-determining, policy-making, or policy-
advocating character; or

(ii) excluded from the coverage of this section by the
President based on a determination by the President that
it is necessary and warranted by conditions of good admin-
istration; and
(C) “agency” means an Executive agency and the Govern-

ment Printing Office, but does not include—

(i) a Government corporation, except in the case of an
alleged prohibited personnel practice described under sub-
section (b)(8);

(ii) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency, the
National Imagery and Mapping Agency, the National Secu-
rity Agency, and, as determined by the President, any Ex-
ecutive agency or unit thereof the principal function of
which is the conduct of foreign intelligence or counterintel-
ligence activities; or

(iii) the General Accounting Office.

(b) Any employee who has authority to take, direct others to
take, recommend, or approve any personnel action, shall not, with
respect to such authority—

(1) discriminate for or against any employee or applicant
for employment—

(A) on the basis of race, color, religion, sex, or national
origin, as prohibited under section 717 of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-16);

(B) on the basis of age, as prohibited under sections 12
and 15 of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 631, 633a);

(C) on the basis of sex, as prohibited under section
6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C.
206(d));

(D) on the basis of handicapping condition, as prohib-
ited under section 501 of the Rehabilitation Act of 1973 (29
U.S.C. 791); or

(E) on the basis of marital status or political affili-
ation, as prohibited under any law, rule, or regulation;

(2) solicit or consider any recommendation or statement,
oral or written, with respect to any individual who requests or
is under consideration for any personnel action unless such
recommendation or statement is based on the personal knowl-
edge or records of the person furnishing it and consists of—

(A) an evaluation of the work performance, ability, ap-
titude, or general qualifications of such individual; or

(B) an evaluation of the character, loyalty, or suit-
ability of such individual,
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(3) coerce the political activity of any person (including the
providing of any political contribution or service), or take any
action against any employee or applicant for employment as a
reprisal for the refusal of any person to engage in such political
activity;

(4) deceive or willfully obstruct any person with respect to
such person’s right to compete for employment,;

(5) influence any person to withdraw from competition for
any position for the purpose of improving or injuring the pros-
pects of any other person for employment;

(6) grant any preference or advantage not authorized by
law, rule, or regulation to any employee or applicant for em-
ployment (including defining the scope or manner of competi-
tion or the requirements for any position) for the purpose of
improving or injuring the prospects of any particular person for
employment;

(7) appoint, employ, promote, advance, or advocate for ap-
pointment, employment, promotion, or advancement, in or to a
civilian position any individual who is a relative (as defined in
section 3110(a)(3) of this title) of such employee if such position
is in the agency in which such employee is serving as a public
official (as defined in section 3110(a)(2) of this title) or over
which such employee exercises jurisdiction or control as such
an official;

(8) take or fail to take, or threaten to take or fail to take,
a personnel action with respect to any employee or applicant
for employment because of—

(A) any disclosure of information by an employee or
applicant which the employee or applicant reasonably be-
lieves evidences—

(i) a violation of any law, rule, or regulation, or

(ii) gross mismanagement, a gross waste of funds,
an abuse of authority, or a substantial and specific
danger to public health or safety,

if such disclosure is not specifically prohibited by law and

if such information is not specifically required by Execu-

tive order to be kept secret in the interest of national de-
fense or the conduct of foreign affairs; or

(B) any disclosure to the Special Counsel, or to the In-
spector General of an agency or another employee des-
ignated by the head of the agency to receive such disclo-
sures, of information which the employee or applicant rea-
sonably believes evidences—

(i) a violation of any law, rule, or regulation, or

(ii) gross mismanagement, a gross waste of funds,
an abuse of authority, or a substantial and specific
danger to public health or safety;

(9) take or fail to take, or threaten to take or fail to take,
any personnel action against any employee or applicant for em-
ployment because of—

(A) the exercise of any appeal, complaint, or grievance
right granted by any law, rule, or regulation;
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(B) testifying for or otherwise lawfully assisting any
individual in the exercise of any right referred to in sub-
paragraph (A);

(C) cooperating with or disclosing information to the
Inspector General of an agency, or the Special Counsel, in
accordance with applicable provisions of law; or

(D) for refusing to obey an order that would require
the individual to violate a law.

(10) discriminate for or against any employee or applicant
for employment on the basis of conduct which does not ad-
versely affect the performance of the employee or applicant or
the performance of others; except that nothing in this para-
graph shall prohibit an agency from taking into account in de-
termining suitability or fitness any conviction of the employee
or applicant for any crime under the laws of any State, of the
District of Columbia, or of the United States;

(11)(A) knowingly take, recommend, or approve any per-
sonnel action if the taking of such action would violate a vet-
erans’ preference requirement; or

(B) knowingly fail to take, recommend, or approve any per-
sonnel action if the failure to take such action would violate a
veterans’ preference requirement; or

(12) take or fail to take any other personnel action if the
taking of or failure to take such action violates any law, rule,
or regulation implementing, or directly concerning, the merit
system principles contained in section 2301 of this title.

This subsection shall not be construed to authorize the withholding
of information from the Congress or the taking of any personnel ac-
tion against an employee who discloses information to the Con-
gress.

{c) The head of each agency shall be responsible for the preven-
tion of prohibited personnel practices, for the compliance with and
enforcement of applicable civil service laws, rules, and regulations,
and other aspects of personnel management, and for ensuring (in
consultation with the Office of Special Counsel) that agency em-
ployees are informed of the rights and remedies available to them
under this chapter and chapter 12 of this title. Any individual to
whom the head of an agency delegates authority for personnel
management, or for any aspect thereof, shall be similarly respon-
sible within the limits of the delegation.

(d) This section shall not be construed to extinguish or lessen
any effort to achieve equal employment opportunity through affirm-
ative action or any right or remedy available to any employee or
applicant for employment in the civil service under—

(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16), prohibiting discrimination on the basis of race,
color, religion, sex, or national origin;

(2) sections 12 and 15 of the Age Discrimination in Em-
ployment Act of 1967 (29 U.S.C. 631, 633a), prohibiting dis-
crimination on the basis of age;

(3) under section 6(d) of the Fair Labor Standards Act of
1?38 (29 U.S.C. 206(d)), prohibiting discrimination on the basis
of sex;
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(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791), prohibiting discrimination on the basis of handicapping
condition; or

(5) the provisions of any law, rule, or regulation prohib-
iting discrimination on the basis of marital status or political
affiliation.

(e)(1) For the purpose of this section, the term “veterans’ pref-
erence requirement” means any of the following provisions of law:

(A) Sections 2108, 3305(b), 3309, 3310, 3311, 3312, 3313,
3314, 3315, 3316, 3317(b), 3318, 3320, 3351, 3352, 3363, 3501,
3502(b), 3504, and 4303(e) and (with respect to a preference el-
igible referred to in section 7511(a)(1)}B)) subchapter II of
chapter 75 and section 7701.

(B) Sections 943(c)(2) and 1784(c) of title 10.

(C) Section 1308(b) of the Alaska National Interest Lands
Conservation Act.

(D) Section 301(c) of the Foreign Service Act of 1980.

(E) Sections 106(f), 7281(e), and 7802(5) of title 38.

(F) Section 1005(a) of title 39.

(G) Any other provision of law that the Director of the Of-
fice of Personnel Management designates in regulations as
being a veterans’ preference requirement for the purposes of
this subsection.

(H) Any regulation prescribed under subsection (b) or (c) of
section 1302 and any other regulation that implements a provi-
sion of law referred to in any of the preceding subparagraphs.
(2) Notwithstanding any other provision of this title, no author-

ity to order corrective action shall be available in connection with
a prohibited personnel practice described in subsection (b)(11).
Nothing in this paragraph shall be considered to affect any author-
ity under section 1215 (relating to disciplinary action).

§2303. Prohibited personnel practices in the Federal Bu-
reau of Investigation

(a) Any employee of the Federal Bureau of Investigation who
has authority to take, direct others to take, recommend, or approve
any personnel action, shall not, with respect to such authority, take
or fail to take a personnel action with respect to any employee of
the Bureau as a reprisal for a disclosure of information by the em-
ployee to the Attorney General (or an employee designated by the
Attorney General for such purpose) which the employee or appli-
cant reasonably believes evidences—

(1) a violation of any law, rule, or regulation, or
(2) mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health
or safety.
For the purpose of this subsection, “personnel action” means any
action described in clauses (i) through (x) of section 2302(a)(2)A)
of this title with respect to an employee in, or applicant for, a posi-
tion in the Bureau (other than a position of a confidential, policy-
determining, policy-making, or policy-advocating character).

(b) The Attorney General shall prescribe regulations to ensure

that such a personnel action shall not be taken against an em-
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ployee of the Bureau as a reprisal for any disclosure of information
described in subsection (a) of this section.

(c) The President shall provide for the enforcement of this sec-
tion in a manner consistent with applicable provisions of sections
1214 and 1221 of this title.

§2304. Responsibility of the General Accounting Office

If requested by either House of the Congress (or any committee
thereof), or if considered necessary by the Comptroller General, the
General Accounting Office shall conduct audits and reviews to as-
sure compliance with the laws, rules, and regulations governing
employment in the executive branch and in the competitive service
and to assess the effectiveness and soundness of Federal personnel
management.

§2305. Coordination with certain other provisions of law

No provision of this chapter, or action taken under this chap-
ter, shall be construed to impair the authorities and responsibilities
set forth in section 102 of the National Security Act of 1947 (61
Stat. 495; 50 U.S.C. 403), the Central Intelligence Agency Act of
1949 (63 Stat. 208; 50 U.S.C. 403a and following), the Act entitled
“An Act to provide certain administrative authorities for the Na-
tional Security Agency, and for other purposes”, approved May 29,
1959 (73 Stat. 63; 50 U.S.C. 402 note), and the Act entitled “An Act
to amend the Internal Security Act of 1950”, approved March 26,
1964 (78 Stat. 168; 50 U.S.C. 831-835).



CHAPTER 29—COMMISSIONS, OATHS, RECORDS, AND
REPORTS

SUBCHAPTER I—COMMISSIONS, OATHS, AND RECORDS

Sec.
2901. Commission of an officer.
2902. Commission; where recorded.

2903. Oath; authority to administer.
2904. Oath; administered without fees.
2905. Qath; renewal.

2906. Oath; custody.

SUBCHAPTER II—REPORTS

2951. Reports to the Office of Personnel Management.

2952. Time of making annual reports.

2953. Reports to Congress on additional employee requirements.
2954, Information to committees of Congress on request.

SUBCHAPTER I—COMMISSIONS, OATHS, AND RECORDS

§2901. Commission of an officer

The President may make out and deliver, after adjournment of
the Senate, the commission of an officer whose appointment has
been confirmed by the Senate.

§2902. Commission; where recorded

(a) Except as provided by subsections (b) and (¢) of this section,
the Secretary of State shall make out and record, and affix the seal
of the United States to, the commission of an officer appointed by
the President. The seal of the United States may not be affixed to
the commission before the commission has been signed by the
President.

(b) The commission of an officer in the civil service or uni-
formed services under the control of the Secretary of Agriculture,
the Secretary of Commerce, the Secretary of Defense, the Secretary
of a military department, the Secretary of the Interior, or the Sec-
retary of the Treasury shall be made out and recorded in the de-
partment in which he is to serve under the seal of that department.
The departmental seal may not be affixed to the commission before
the commission has been signed by the President.

(¢) The commissions of judicial officers and United States attor-
neys and marshals, appointed by the President, by and with the
advice and consent of the Senate, and other commissions which be-
fore August 8, 1888, were prepared at the Department of State on
the requisition of the Attorney General, shall be made out and re-
corded in the Department of Justice under the seal of that depart-
ment and countersigned by the Attorney General. The depart-
mental seal may not be affixed to the commission before the com-
mission has been signed by the President.
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§2903. Oath; authority to administer

(a) The oath of office required by section 3331 of this title may
be administered by an individual authorized by the laws of the
United States or local law to administer oaths in the State, Dis-
trict, or territory or possession of the United States where the oath
is administered. .

(b) An employee of an Executive agency designated in writing
by the head of the Executive agency, or the Secretary of a military
department with respect to an employee of his department, may
administer—

(1) the oath of office required by section 3331 of this title,
incident to entrance into the executive branch; or

(2) any other oath required by law in connection with em-
ployment in the executive branch.

(¢) An oath authorized or required under the laws of the
United States may be administered by—

(1) the Vice President; or
(2) an individual authorized by local law to administer
oaths in the State, District, or territory or possession of the

United States where the oath is administered.

§2904. Oath; administered without fees

An employee of an Executive agency who is authorized to ad-
minister the oath of office required by section 3331 of this title, or
any other oath required by law in connection with employment in
the executive branch, may not charge or receive a fee or pay for ad-
ministering the oath.

§2905. Oath; renewal

(a) An employee of an Executive agency or an individual em-
ployed by the government of the District of Columbia who, on origi-
nal appointment, subscribed to the oath of office required by sec-
tion 3331 of this title is not required to renew the oath because of
a change in status so long as his service is continuous in the agen-
cy in which he is employed, unless, in the opinion of the head of
the Executive agency, the Secretary of a military department with
respect to an employee of his department, or the Commissioners of
the District of Columbia, the public interest so requires.

(b) An individual who, on appointment as an employee of a
House of Congress, subscribed to the oath of office required by sec-
tion 3331 of this title is not required to renew the oath so long as
his service as an employee of that House of Congress is continuous.

§2906. Oath; custody

The oath of office taken by an individual under section 3331
of this title shall be delivered by him to, and preserved by, the
House of Congress, agency, or court to which the office pertains.
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§2951. Reports to the Office of Personnel Management

The President may prescribe rules which shall provide, as
nearly as conditions of good administration warrant, that—

(1) the appointing authority notify the Office of Personnel
Management in writing of the following actions and their dates
as to each individual selected for appointment in the competi-
tive service from among those who have been examined—

(A) appointment and residence of appointee;
(B) separation during probation;
(C) transfer;
(D) resignation;
(E) removal; and
(2) the Office keep records of these actions.

§2952. Time of making annual reports

Except when a different time is specifically prescribed by stat-
ute, the head of each Executive department or military department
shall make the annual reports, required to be submitted to Con-
gress, at the beginning of each regular session of Congress. The re-
ports shall cover the transactions of the preceding year.

§2953. Reports to Congress on additional employee require-
ments

(a) Each report, recommendation, or other communication, of
an official nature, of an Executive agency which—

(1) relates to pending or proposed legislation which, if en-
acted, will entail an estimated annual expenditure of appro-
priated funds in excess of $1,000,000;

(2) is submitted or transmitted to Congress or a committee
thereof in compliance with law or on the initiative of the ap-
propriate authority of the executive branch; and

(3) officially proposes or recommends the creation or ex-
pansion, either by action of Congress or by administrative ac-
tion, of a function, activity, or authority of the Executive agen-
cy to be in addition to those functions, activities, and authori-
ties thereof existing when the report, recommendation, or other
communication is so submitted or transmitted;

shall contain a statement, concerning the Executive agency, for
each of the first 5 fiscal years during which each additional or ex-
panded function, activity, or authority so proposed or recommended
is to be in effect, setting forth the following information—

(A) the estimated maximum additional—

(i) man-years of civilian employment, by general cat-
egories of positions;
(ii) expenditures for personal services; and
153
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(iii) expenditures for all purposes other than personal

services;
which are attributable to the function, activity, or authority
and which will be required to be effected by the Executive
agency in connection with the performance thereof; and

(B) such other statement, discussion, explanation, or other
information as is considered advisable by the appropriate au-
thority of the executive branch or that is required by Congress
or a committee thereof.
(b) Subsection (a) of this section does not apply to—

(1) the Central Intelligence Agency;

(2) a Government controlled corporation; or

(3) the General Accounting Office.

§2954. Information to committees of Congress on request

An Executive agency, on request of the Committee on Govern-
ment Operations of the House of Representatives, or of any seven
members thereof, or on request of the Committee on Governmental
Affairs of the Senate, or any five members thereof, shall submit
any information requested of it relating to any matter within the
jurisdiction of the committee.



Subpart B—Employment and Retention

CHAPTER 31—AUTHORITY FOR EMPLOYMENT

SUBCHAPTER I-EMPLOYMENT AUTHORITIES

Sec.

3101. General authority to employ.

3102. Employment of personal assistants for handicapped employees, including
blind and deaf employees.

3103. Employment at seat of Government only for services rendered.

3104. Employment of specially qualified scientific and professional personnel.

3105. Appointment of administrative law judges.

3106. Employment of attorneys; restrictions.

3107. Employment of publicity experts; restrictions.

3108. Employment of detective ncies; restrictions.

3109. Employment of experts and consultants; temporary or intermittent.

3110. Employment of relatives; restrictions.

3111. Acceptance of volunteer service.

3112. Disabled veterans; noncompetitive appointment.

3113. Restriction on reemployment after conviction of certain crimes.

SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE
3131. The Senior Executive Service.

3132. Definitions and exclusions.
3133. Authorization of positions; authority for appointment.
3134 Limitations on noncareer and limited appointments.

[3135. Repealed.]
3136. Regulations.

SUBCHAPTER III—THE FEDERAL BUREAU OF INVESTIGATION AND DRUG
ENFORCEMENT ADMINISTRATION SENIOR EXECUTIVE SERVICE

3151, The Federal Bureau of Investigation and Drug Enforcement Administra-
tion Senior Executive Service.
3152. Limitation on pay.

SUBCHAPTER I—EMPLOYMENT AUTHORITIES

§3101. General authority to employ

Each Executive agency, military department, and the govern-
ment of the District of Columbia may employ such number of em-
ployees of the various classes recognized by chapter 51 of this title
as Congress may appropriate for from year to year.

§3102. Employment of personal assistants for handicapped
employees, including blind and deaf employees

(a) For the purpose of this section—

(1) “agency” means—

(A) an Executive agency; and
(B) the Library of Congress;

(2) “handicapped employee” means an individual employed
by an agency who is blind or deaf or who otherwise qualifies
as a handicapped individual within the meaning of section 501
of the Rehabilitation Act of 1973 (29 U.S.C. 794); and
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(3) “nonprofit organization” means an organization deter-
mined by the Secretary of the Treasury to be an organization
described in section 501(c) of the Internal Revenue Code of
1954 (26 U.S.C. 501(c)) which is exempt from taxation under
section 501(a) of such Code.

(b)(1) The head of each agency may employ one or more per- .
sonal assistants who the head of the agency determines are nec-
essary to enable a handicapped employee of that agency to perform
the employee’s official duties and who shall serve without pay from
the agency without regard to—

(A) the provisions of this title governing appointment in
the competitive service;

(B) chapter 51 and subchapter III of chapter 53 of this
title; and

(C) section 1342 of title 31.

Such employment may include the employing of a reading assistant
or assistants for a blind employee or an interpreting assistant or
assistants for a deaf employee.

(2) A personal assistant, including a reading or interpreting as-
sistant, employed under this subsection may receive pay for serv-
ices performed by the assistant from the handicapped employee or
a nonprofit organization, without regard to section 209 of title 18.

(c) The head of each agency may also employ or assign one or
more personal assistants who the head of the agency determines
are necessary to enable a handicapped employee of that agency to
perform the employee’s official duties. Such employment may in-
clude the employing of a reading assistant or assistants for a blind
employee or an interpreting assistant or assistants for a deaf em-
ployee.

(d)(1) In the case of any handicapped employee (including a
blind or deaf employee) traveling on official business, the head of
the agency may authorize the payment to an individual to accom-
pany or assist (or both) the handicapped employee for all or a por-
tion of the travel period involved. Any payment under this sub-
section to such an individual may be made either directly to that
individual or by advancement or reimbursement to the handi-
capped employee.

(2) With respect to any individual paid to accompany or assist
a handicapped employee under paragraph (1) of this subsection—

(A) the amount paid to that individual shall not exceed the
limit or limits which the Office of Personnel Management shall
prescribe by regulation to ensure that the payment does not
exceed amounts (including pay and, if appropriate, travel ex-
penses and per diem allowances) which could be paid to an em-
ployee assigned to accompany or assist the handicapped em-
ployee; and

(B) that individual shall be considered an employee, but
only for purposes of chapter 81 of this title (relating to com-
pensation for injury) and sections 2671 through 2680 of title 28
(relating to tort claims).

(e) This section may not be held or considered to prevent or
limit in any way the assignment to a handicapped employee (in-
cluding a blind or deaf employee) by an agency of clerical or secre-
tarial assistance, at the expense of the agency under statutes and
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regulations currently applicable at the time, if that assistance nor-
mally is provided, or authorized to be provided, in that manner
under currently applicable statutes and regulations.

§3103. Employment at seat of Government only for services
rendered

An individual may be employed in the civil service in an Exec-
utive department at the seat of Government only for services actu-
ally rendered in connection with and for the purposes of the appro-
priation from which he is paid. An individual who violates this sec-
tion shall be removed from the service.

§3104. Employment of specially qualified scientific and pro-
fessional personnel

(a) The Director of the Office of Personnel Management may
establish, and from time to time revise, the maximum number of
scientific or professional positions for carrying out research and de-
velopment functions which require the services of specially quali-
fied personnel which may be established outside of the General
Schedule. Any such position may be established by action of the Di-
rector or, under such standards and procedures as the Office pre-
scribes (including procedures under which the prior approval of the
Director may be required), by agency action.

(b) The provisions of subsection (a) of this section shall not
apply to any Senior Executive Service position (as defined in sec-
tion 3132(a) of this title).

{c) In addition to the number of positions authorized by sub-
section (a) of this section, the Librarian of Congress may establish,
without regard to the second sentence of paragraph (1) of this sub-
section, not more than 8 scientific or professional positions to carry
out the research and development functions of the Library of Con-
gress which require the services of specially qualified personnel.

§3105. Appointment of administrative law judges

Each agency shall appoint as many administrative law judges
as are necessary for proceedings required to be conducted in ac-
cordance with sections 556 and 557 of this title. Administrative law
judges shall be assigned to cases in rotation so far as practicable,
and may not perform duties inconsistent with their duties and re-
sponsibilities as administrative law judges.

§3106. Employment of attorneys; restrictions

Except as otherwise authorized by law, the head of an Execu-
tive department or military department may not employ an attor-
ney or counsel for the conduct of litigation in which the United
States, an agency, or employee thereof is a party, or is interested,
or for the securing of evidence therefor, but shall refer the matter
to the Department of Justice. This section does not apply to the
employment and payment of counsel under section 1037 of title 10.

§3107. Employment of publicity experts; restrictions

Appropriated funds may not be used to pay a publicity expert
unless specifically appropriated for that purpose.
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§3108. Employment of detective agencies; restrictions

An individual employed by the Pinkerton Detective Agency, or
similar organization, may not be employed by the Government of
the United States or the government of the District of Columbia.

§3109. Employment of experts and consultants; temporary
or intermittent

(a) For the purpose of this section—

(1) “agency” has the meaning given it by section 5721 of
this title; and

(2) “appropriation” includes funds made available by stat-
ute under section 9104 of title 31.

(b) When authorized by an appropriation or other statute, the
head of an agency may procure by contract the temporary (not in
excess of 1 year) or intermittent services of experts or consultants
or an organization thereof, including stenographic reporting serv-
ices. Services procured under this section are without regard to—

(1) the provisions of this title governing appointment in
the competitive service;

(2) chapter 51 and subchapter III of chapter 53 of this
title; and

(3) section 5 of title 41, except in the case of stenographic
reporting services by an organization.

However, an agency subject to chapter 51 and subchapter IIT of
chapter 53 of this title may pay a rate for services under this sec-
tion in excess of the daily equivalent of the highest rate payable
under section 5332 of this title only when specifically authorized by
the appropriation or other statute authorizing the procurement of
the services.

(c) Positions in the Senior Executive Service or the Federal Bu-
reau of Investigation and Drug Enforcement Administration Senior
Executive Service may not be filled under the authority of sub-
section (b) of this section.

(d) The Office of Personnel Management shall prescribe regula-
tions necessary for the administration of this section. Such regula-
tions shall include—

(1) criteria governing the circumstances in which it is ap-
propriate to employ an expert or consultant under the provi-
sions of this section;

(2) criteria for setting the pay of experts and consultants
under this section; and

(3) provisions to ensure compliance with such regulations.
(e) Each agency shall report to the Office of Personnel Manage-

ment on an annual basis with respect to—

(1) the number of days each expert or consultant employed
by the agency during the period was so employed; and

(2) the total amount paid by the agency to each expert and
consultant for such work during the period.

§3110. Employment of relatives; restrictions
(a) For the purpose of this section—
(1) agency means—
(A) an Executive agency;
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(B) an office, agency, or other establishment in the leg-
islative branch;

(C) an office, agency, or other establishment in the ju-
dicial branch; and

(D) the government of the District of Columbia;

(2) “public official” means an officer (including the Presi-
dent and a Member of Congress), a member of the uniformed
service, an employee and any other individual, in whom is
vested the authority by law, rule, or regulation, or to whom the
authority has been delegated, to appoint, employ, promote, or
advance individuals, or to recommend individuals for appoint-
ment, employment, promotion, or advancement in connection
with employment in an agency; and

(3) “relative” means, with respect to a public official, an in-
dividual who is related to the public official as father, mother,
son, daughter, brother, sister, uncle, aunt, first cousin, nephew,
niece, husband, wife, father-in-law, mother-in-law, son-in-law,
daughter-in-law, brother-in-law, sister-in-law, stepfather, step-
mother, stepson, stepdaughter, stepbrother, stepsister, half
brother, or half sister.

(b) A public official may not appoint, employ, promote, ad-
vance, or advocate for appointment, employment, promotion, or ad-
vancement, in or to a civilian position in the agency in which he
is serving or over which he exercises jurisdiction or control any in-
dividual who is a relative of the public official. An individual may
not be appointed, employed, promoted, or advanced in or to a civil-
ian position in an agency if such appointment, employment, pro-
motion, or advancement has been advocated by a public official,
serving in or exercising jurisdiction or control over the agency, who
is a relative of the individual.

(c) An individual appointed, employed, promoted, or advanced
in violation of this section is not entitled to pay, and money may
not be paid from the Treasury as pay to an individual so appointed,
employed, promoted, or advanced.

(d) The Office of Personnel Management may prescribe regula-
tions authorizing the temporary employment, in the event of emer-
gencies resulting from natural disasters or similar unforeseen
events or circumstances, of individuals whose employment would
otherwise be prohibited by this section.

(e) This section shall not be construed to prohibit the appoint-
ment of an individual who is a preference eligible in any case in
which the passing over of that individual on a certificate of eligi-
bles furnished under section 3317(a) of this title will result in the
selection for appointment of an individual who is not a preference
eligible.

§3111. Acceptance of volunteer service

(a) For the purpose of this section, “student” means an indi-
vidual who is enrolled, not less than half-time, in a high school,
trade school, technical or vocational institute, junior college, col-
lege, university, or comparable recognized educational institution.
An individual who is a student is deemed not to have ceased to be
a student during an interim between school years if the interim is
not more than 5 months and if such individual shows to the satis-
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faction of the Office of Personnel Management that the individual
has a bona fide intention of continuing to pursue a course of study
or training in the same or different educational institution during
the school semester (or other period into which the school year is
divided) immediately after the interim.

(b) Notwithstanding section 1342 of title 31, the head of an
agency may accept, subject to regulations issued by the Office, vol-
untary service for the United States if the service—

(1) is performed by a student, with the permission of the
institution at which the student is enrolled, as part of an agen-
cy program established for the purpose of providing edu-
cational experiences for the student;

(2) is to be uncompensated; and

(3) will not be used to displace any employee.

(c)(1) Except as provided in paragraph (2), any student who
provides voluntary service under subsection (b) of this section shall
not be considered a Federal employee for any purpose other than
for purposes of chapter 81 of this title (relating to compensation for
injury) and sections 2671 through 2680 of title 28 (relating to tort
claims).

(2) In addition to being considered a Federal employee for the
purposes specified in paragraph (1), any student who provides vol-
untary service as part of a program established under subsection
(b) of this section in the Internal Revenue Service, Department of
the Treasury, shall be considered an employee of the Department
of the Treasury for purposes of—

(A) section 552a of this title (relating to disclosure of
records);

(B) subsections (a}1), (h)1), (k)X6), and ([X4) of section
6103 of title 26 (relating to confidentiality and disclosure of re-
turns and return information);

(C) sections 7213(a)(1) and 7431 of title 26 (relating to un-
authorized disclosures of returns and return information by
Federal employees and other persons); and

(D) section 7423 of title 26 (relating to suits against em-
ployees of the United States);

except that returns and return information (as defined in section
6103(b) of title 26) shall be made available to students under such
program only to the extent that the Secretary of the Treasury or
his designee determines that the duties assigned to such students
S0 require.

§3112. Disabled veterans; noncompetitive appointment

Under such regulations as the Office of Personnel Management
shall prescribe, an agency may make a noncompetitive appoint-
ment leading to conversion to career or career-conditional employ-
ment of a disabled veteran who has a compensable service-con-
nected disability of 30 percent or more.

§ 3113. Restriction on reemployment after conviction of cer-
tain crimes

An employee shall be separated from service and barred from
reemployment in the Federal service, if—
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(1) the employee is convicted of a violation of section 201(b)
of title 18; and

(2) such violation related to conduct prohibited under sec-
tion 1010(a) of the Controlled Substances Import and Export
Act (21 U.S.C. 960(a)).



SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE

§3131. The Senior Executive Service

It is the purpose of this subchapter to establish a Senior Exec-
utive Service to ensure that the executive management of the Gov-
ernment of the United States is responsive to the needs, policies,
and goals of the Nation and otherwise is of the highest quality. The
Senior Executive Service shall be administered so as to—

(1) provide for a compensation system, including salaries,
benefits, and incentives, and for other conditions of employ-
ment, designed to attract and retain highly competent senior
executives;

(2) ensure that compensation, retention, and tenure are
contingent on executive success which is measured on the basis
of individual and organizational performance (including such
factors as improvements in efficiency, productivity, quality of
work or service, cost efficiency, and timeliness of performance
and success in meeting equal employment opportunity goals);

(3) assure that senior executives are accountable and re-
sponsible for the effectiveness and productivity of employees
under them;

(4) recognize exceptional accomplishment;

(5) enable the head of an agency to reassign senior execu-
tives to best accomplish the agency’s mission;

(6) provide for severance pay, early retirement, and place-
ment assistance for senior executives who are removed from
the Senior Executive Service for nondisciplinary reasons;

(7) protect senior executives from arbitrary or capricious
actions;

(8) provide for program continuity and policy advocacy in
the management of public programs;

(9) maintain a merit personnel system free of prohibited
personnel practices;

(10) ensure accountability for honest, economical, and effi-
cient Government;

(11) ensure compliance with all applicable civil service
laws, rules, and regulations, including those related to equal
employment opportunity, political activity, and conflicts of in-
terest;

(12) provide for the initial and continuing systematic de-
velopment of highly competent senior executives;

(13) provide for an executive system which is guided by the
puglic interest and free from improper political interference;
an

(14) appoint career executives to fill Senior Executive Serv-
ice positions to the extent practicable, consistent with the effec-
tive and efficient implementation of agency policies and re-
sponsibilities.

162
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§ 3132. Definitions and exclusions

(a) For the purpose of this subchapter—

(1) “agency” means an Executive agency, except a Govern-
ment corporation and the General Accounting Office, but does
not include—

(A) any agency or unit thereof excluded from coverage
by the President under subsection (c) of this section; or

(B) the Federal Bureau of Investigation, the Drug En-
forcement Administration, the Central Intelligence Agency,
the Defense Intelligence Agency, the National Imagery and
Mapping Agency, the National Security Agency, Depart-
ment of Defense intelligence activities the civilian employ-
ees of which are subject to section 1590 of title 10,,1 and,
as determined by the President, an Executive agency, or
unit thereof, whose principal function is the conduct of for-
eign intelligence or counterintelligence activities;

(C) the Federal Election Commission; or

(D) the Office of the Comptroller of the Currency, the
Office of Thrift Supervision, the Federal Housing Finance
Board, the Resolution Trust Corporation, the Farm Credit
Administration, the Office of Federal Housing Enterprise
Oversight of the Department of Housing and Urban Devel-
opment, and the National Credit Union Administration;

(2) “Senior Executive Service position” means any position
in an agency which is classified above GS-15 pursuant to sec-
tion 5108 or in level IV or V of the Executive Schedule, or an
equivalent position, which is not required to be filled by an ap-
pointment by the President by and with the advice and consent
of the Senate, and in which an employee—

(A) directs the work of an organizational unit;

(B) is held accountable for the success of one or more
specific programs or projects;

(C) monitors progress toward organizational goals and
periodically evaluates and makes appropriate adjustments
to such goals;

(D) supervises the work of employees other than per-
sonal assistants; or

(E) otherwise exercises important policy-making, pol-
icy-determining, or other executive functions;

but does not include—

(i) any position in the Foreign Service of the United
States; or

(ii) an administrative law judge position under section
3105 of this title;

(3) “senior executive” means a member of the Senior Exec-
utive Service;

(4) “career appointee” means an individual in a Senior Ex-
ecutive Service position whose appointment to the position or
previous appointment to another Senior Executive Service posi-

1S0 in law. See the amendment made by section 402(b) of P.L. 102-476 which inserted “, De-
partment of Defense intelligence activities the civilian employees of which are subject to section
1590 of title 10,” after “National Security Agency”.



Sec. 3132 CH. 31 (SUBCH 11}—THE SENIOR EXECUTIVE SERVICE 164

tion was based on approval by the Office of Personnel Manage-

ment of the executive qualifications of such individual;

(5) “limited term appointee” means an individual ap-
pointed under a nonrenewable appointment for a term of 3
years or less to a Senior Executive Service position the duties
of which will expire at the end of such term;

(6) “limited emergency appointee” means an individual ap-
pointed under a nonrenewable appointment, not to exceed 18
months, to a Senior Executive Service position established to
meet a bona fide, unanticipated, urgent need;

(7) “noncareer appointee” means an individual in a Senior
Executive Service position who is not a career appointee, a lim-
ited term appointee, or a limited emergency appointee;

(8) “career reserved position” means a position which is re-
quired to be filled by a career appointee and which is des-
ignated under subsection (b) of this section; and

(9) “general position” means any position, other than a ca-
reer reserved position, which may be filled by either a career
appointee, noncareer appointee, limited emergency appointee,
or limited term appointee.

(b)(1) For the purpose of paragraph (8) of subsection (a) of this
section, the Office shall prescribe the criteria and regulations gov-
erning the designation of career reserved positions. The criteria
and regulations shall provide that a position shall be designated as
a career reserved position only if the filling of the position by a ca-
reer appointee is necessary to ensure impartiality, or the public’s
confidence in the impartiality, of the Government. The head of each
agency shall be responsible for designating career reserved posi-
tions in such agency in accordance with such criteria and regula-
tions.

(2) The Office shall periodically review general positions to de-
termine whether the positions should be designated as career re-
served. If the Office determines that any such position should be
so designated, it shall order the agency to make the designation.

(3) Notwithstanding the provisions of any other law, any posi-
tion to be designated as a Senior Executive Service position (except
a position in the Executive Office of the President) which—

(A) is under the Executive Schedule, or for which the rate
ofl' basi((:i pay is determined by reference to the Executive Sched-
ule, an

(B) on the day before the date of the enactment of the Civil
Service Reform Act of 1978 was specifically required under sec-
tion 2102 of this title or otherwise required by law to be in the
competitive service,

shall be designated as a career reserved position if the position en-
tails direct responsibility to the public for the management or oper-
ation of particular government programs or functions.

(4) Not later than March 1 of each year, the head of each agen-
cy shall publish in the Federal Register a list of positions in the
agency which were career reserved positions during the preceding
calendar year.

(c) An agency may file an application with the Office setting
forth reasons why it, or a unit thereof, should be excluded from the
coverage of this subchapter. The Office shall—
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(1) review the application and stated reasons,

(2) undertake a review to determine whether the agency or
uniit should be excluded from the coverage of this subchapter,
an

(3) upon completion of its review, recommend to the Presi-
dent whether the agency or unit should be excluded from the
coverage of this subchapter.

If the Office recommends that an agency or unit thereof be ex-
cluded from the coverage of this subchapter, the President may, on
written determination, make the exclusion for the period deter-
mined by the President to be appropriate.

(d) Any agency or unit which is excluded from coverage under
subsection (c) of this section shall make a sustained effort to bring
its personnel system into conformity with the Senior Executive
Service to the extent practicable.

(e) The Office may at any time recommend to the President
that any exclusion previously granted to an agency or unit thereof
under subsection (c¢) of this section be revoked. Upon recommenda-
tion of the Office, the President may revoke, by written determina-
tion, any exclusion made under subsection (c) of this section.

(1) any agency is excluded under subsection (¢) of this sec-
tion, or

(2) any exclusion is revoked under subsection (e) of this
section,

the Office shall, within 30 days after the action, transmit to the
Congress written notice of the exclusion or revocation.

§3133. Authorization of positions; authority for appoint-
ment

b 11(a) During each even-numbered calendar year, each agency
shall—

(1) examine its needs for Senior Executive Service posi-
tions for each of the 2 fiscal years beginning after such cal-
endar year; and

(2) submit to the Office of Personnel Management a writ-
ten request for a specific number of Senior Executive Service
positions for each of such fiscal years.

(b) Each agency request submitted under subsection (a) of this
section shall—

(1) be based on the anticipated type and extent of program
activities and budget requests of the agency for each of the 2
fiscal years involved, and such other factors as may be pre-
scribed from time to time by the Office; and

(2) identify, by position title, positions which are proposed
to be designated as or removed from designation as career re-
served positions, and set forth justifications for such proposed
actions.

(c) The Office of Personnel Management, in consultation with
the Office of Management and Budget, shall review the request of
each agency and shall authorize, for each of the 2 fiscal years cov-
ered by requests required under subsection (a) of this section, a
specific number of Senior Executive Service positions for each agen-

cy.
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(dX1) The Office of Personnel Management may, on a written
request of an agency or on its own initiative, make an adjustment
in the number of positions authorized for any agency. Each agency
request under this paragraph shall be submitted in such form, and
shall be based on such factors, as the Office shall prescribe.

(2) The total number of positions in the Senior Executive Serv-
ice may not at any time during any fiscal year exceed 105 percent
of the total number of positions authorize! under subsection (c) of
this section for such fiscal year.

(e)(1) Not later than July 1, 1979, and from time to time there-
after as the Director of the Office of Personnel Management finds
appropriate, the Director shall establish, by rule issued in accord-
ance with section 1103(b) of this title, the number of positions out
of the total number of positions in the Senior Executive Service, as
authorized by this section or section 413 of the Civil Service Re-
form Act of 1978, which are to be career reserved positions. Except
as provided in paragraph (2) of this subsection, the number of posi-
tions required by this subsection to be career reserved positions
shall not be less than the number of the positions then in the Sen-
ior Executive Service which before the date of such Act, were au-
thorized to be filled only through competitive civil service examina-
tion.

(2) The Director may, by rule, designate a number of career re-
served positions which 1s less than the number required by para-
graph (1) of this subsection only if the Director determines such
lesser number necessary in order to designate as general positions
one or more positions (other than positions described in section
3132(b)3) of this title) which—

(A) involve policymaking responsibilities which require the
advocacy or management of programs of the President and
support of controversial aspects of such programs;

(B) involve significant participation in the major political
policies of the President; or

(C) require the senior executives in the positions to serve
as personal assistants of, or advisers to, Presidential ap-
pointees.

The Director shall provide a full explanation for his determination
in each case.

§3134. Limitations on noncareer and limited appointments

(a) During each calendar year, each agency shall—

(1) examine its needs for employment of noncareer ap-
pointees for the fiscal year beginning in the following year; and

(2) submit to the Office of Personnel Management, in ac-
cordance with regulations prescribed by the Office, a written
request for authority to employ a specific number of noncareer
appointees for such fiscal year.

(b) The number of noncareer appointees in each agency shall
be determined annually by the Office on the basis of demonstrated
need of the agency. The total number of noncareer appointees in
all agencies may not exceed 10 percent of the total number of Sen-
ior Executive Service positions in all agencies.

(c) Subject to the 10 percent limitation of subsection (b) of this
section, the Office may adjust the number of noncareer positions
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authorized for any agency under subsection (b) of this section if
emergency needs arise that were not anticipated when the original
authorizations were made.

(d) The number of Senior Executive Service positions in any
agency which are filled by noncareer appointees may not at any
time exceed the greater of—

(1) 25 percent of the total number of Senior Executive

Service positions in the agency; or

(2) the number of positions in the agency which were filled
on the date of the enactment of the Civil Service Reform Act
of 1978 by—

(A) noncareer executive assignments under subpart F
of part 305 of title 5, Code of Federal Regulations, as in
effect on such date, or

(B) appointments to level IV or V of the Executive
Schedule which were not required on such date to be made
by and with the advice and consent of the Senate.

This subsection shall not apply in the case of any agency having
fewer than 4 Senior Executive Service positions.

(e) The total number of limited emergency appointees and lim-
ited term appointees in all agencies may not exceed 5 percent of
the total number of Senior Executive Service positions in all agen-
cies.

[§3135. Repealed. Pub. L. 104-66, § 2181(a)(1), Dee. 21, 1995,
109 Stat. 732.]

§3136. Regulations

The Office of Personnel Management shall prescribe regula-
tions to carry out the purpose of this subchapter.



SUBCHAPTER III—THE FEDERAL BUREAU OF INVESTIGA-
TION AND DRUG ENFORCEMENT ADMINISTRATION SEN-
IOR EXECUTIVE SERVICE

§3151. The Federal Bureau of Investigation and Drug En-
forcement Administration Senior Executive Serv-
ice

(a) The Attorney General may by regulation establish a per-
sonnel system for senior personnel within the Federal Bureau of

Investigation and the Drug Enforcement Administration to be

known as the Federal Bureau of Investigation and the Drug En-

forcement Administration Senior Executive Service (hereinafter in
this subchapter referred to as the “FBI-DEA Senior Executive Serv-
ice”). The regulations establishing the FBI-DEA Senior Executive

Service shall—

(1) meet the requirements set forth in section 3131 for the
Senior Executive Service;

(2) provide that positions in the FBI-DEA Senior Executive
Service meet requirements that are consistent with the provi-
sions of section 3132(a)(2);

(3) provide rates of pay for the FBI-DEA Senior Executive
Service that are not in excess of the maximum rate or less
than the minimum rate of basic pay established for the Senior
Executive Service under section 5382 and that are adjusted at
the same time and to the same extent as rates of basic pay for
the Senior Executive Service are adjusted;

(4) provide a performance appraisal system for the FBI-
DEA Senior Executive Service that conforms to the provisions
of subchapter II of chapter 43;

(5) provide for—

(A) removal consistent with section 3592;

(B) reduction-in-force procedures consistent with sec-
tion 3595(a), together with measures to ensure that a
member of the FBI-DEA Senior Executive Service may not
be removed due to a reduction in force unless reasonable
efforts to place such member in another such position are
first taken;

(C) procedures in accordance with which any furlough
affecting the FBI-DEA Senior Executive Service shall be
carried out;

(D) removal or suspension consistent with subsections
(a), (b), and (c) of section 7543 (except that any hearing or
appeal to which a member of the FBI-DEA Senior Execu-
tive Service is entitled shall be held or decided pursuant
to procedures established by regulations of the Attorney
General); and

(E) recertification consistent with section 3393a;

168
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(6) permit the payment of performance awards to members
of the FBI-DEA Senior Executive Service consistent with the
provisions applicable to performance awards under section
5384; and

(7) provide that members of the FBI-DEA Senior Executive
Service may be granted sabbatical leaves consistent with the
provisions of section 3396(c).

(b)(1) Except as provided in subsection (a), the Attorney Gen-
eral may—

(A) make applicable to the FBI-DEA Senior Executive
Service any of the provisions of this title applicable to appli-
cants for or members of the Senior Executive Service; and

(B) appoint, promote, and assign individuals to positions
established within the FBI-DEA Senior Executive Service with-
out regard to the provisions of this title governing appoint-
ments and other personnel actions in the competitive service.
(2)(A) Notwithstanding any other provision of this section, an

individual may not be selected for the FBI-DEA Senior Executive
Service unless such individual is a career employee in the civil
service.

(B) For the purpose of subparagraph (A), “career employee in
the civil service” shall have such meaning as the Attorney General,
in consultation with the Director of the Office of Personnel Man-
agement, by regulation prescribes.

(¢c) The President, based on the recommendations of the Attor-
ney General, may award ranks to members of the FBI-DEA Senior
Executive Service in a manner consistent with the provisions of
section 4507.

(d) Notwithstanding any other provision of this section, the At-
torney General may detail or assign any member of the FBI-DEA
Senior Executive Service to serve in a position cutside the Federal
Bureau of Investigation or the Drug Enforcement Administration
(as the case may be) in which the member’s expertise and experi-
ence may be of benefit to the Federal Bureau of Investigation or
the Drug Enforcement Administration (as the case may be) or an-
other Government agency. Any such member shall not by reason
of such detail or assignment lose any entitlement or status associ-
ated with the membership in the FBI-DEA Senior Executive Serv-
ice.

(e) The Attorney General shall each year submit to Congress,
at the time the budget is submitted by the President to the Con-
gress for the next fiscal year, a report on the FBI-DEA Senior Ex-
ecutive Service. The report shall include, in the aggregate and by
agency—

(1) the number of FBI-DEA Senior Executive Service posi-
tions established as of the end of the preceding fiscal year;

(2) the number of individuals being paid at each rate of
basic pay for the FBI-DEA Senior Executive Service as of the
end of the preceding fiscal year;

(3) the number, distribution, and amount of awards paid
to members of the FBI-DEA Senior Executive Service during
the preceding fiscal year; and

(4) the number of individuals removed from the FBI-DEA
Senior Executive Service during the preceding fiscal year—
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(A) for less than fully successful performance;
(B) due to a reduction in force; or
(C) for any other reason.

§3152. Limitation on pay

Members of the FBI-DEA Senior Executive Service shall be
subject to the limitation under section 5307.
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PLACEMENT
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3316. Preference eligibles; reinstatement.

3317. Competitive service; certification from registers.

3318. Competitive service; selection from certificates.

[3319. Repealed.]

3320. Excepted service; government of the District of Columbia; selection.

3321. Competitive service; probationary period.

[3322.  Repealed.]

3323. Automatic separations; reappointment; reemployment of annuitants.

3324, Appointments to positions classified above GS-15.
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Department of Defense.

33217. Civil service employment information.

3328. Selective Service registration.
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tive service.

3330. Government-wide list of vacant positions.

3330a. Preference eligibles; administrative redress.
3330b. Preference eligibles; judicial redress.
3330c. Preference eligibles; remedy.

SUBCHAPTER II—OATH OF OFFICE

3331. Oath of office.
3332. Officer affidavit; no consideration paid for appointment.
3333. Employee affidavit; loyalty and striking against the Government.

SUBCHAPTER III—-DETAILS, VACANCIES, AND APPOINTMENTS

3341. Details; within Executive or military departments.
[3342.  Repealed.]

3343. Details; to international organizations.

3344. Details; administrative law judges.

3345. Acting officer.

3346. Time limitation.

3347. Exclusivity.
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3348.
3349.

3349a.
3349b.

3349c

3349d.

3351.
3352.

3361.
3362.
3363.
[3364.

3371.
3372.
3373.
3374.
3375.
3376.

3381.
3382.
3383.
3384.
3385.

Vacant office.

Reporting of vacancies.

Presidential inaugural transitions.

Holdover provisions relating to certain independent establishments. !

Exclusion of certain officers.

Notification of intent to nominate during certain recesses or adjourn-
ments.

SUBCHAPTER IV—TRANSFERS

Preference eligibles; transfer; physical qualifications; waiver.
Preference in transfers for employees making certain disclosures.

SUBCHAPTER V—PROMOTION

Promotion; competitive service; examination.

Promotion; effect of incentive award.

Preference eligibles; promotion; physical qualifications; waiver.
Repealed.]

SUBCHAPTER VI—ASSIGNMENTS TO AND FROM STATES

Definitions.

General provisions.

Assignments of employees to State or local governments. 2
Assignments of employees from State or local governments.
Travel expenses.

Regulations.

SUBCHAPTER VII—AIR TRAFFIC CONTROLLERS
Training.
Involuntary separation for retirement.
Determinations; review procedures.
Regulations.
Effect on other authority.

SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT, TRANSFER, AND

3391.
3392.
3393.
3393a.
3394.
3395.
3396.
3397.

DEVELOPMENT IN THE SENIOR EXECUTIVE SERVICE

Definitions.

General appointment provisions.

Career appointments.

Recertification.

Noncareer and limited appointments.

Reassignment and transfer within the Senior Executive Service.
Development for and within the Senior Executive Service.
Regulations.

SUBCHAPTER I—EXAMINATION, CERTIFICATION, AND

APPOINTMENT:

§ 3301. Civil service; generally
The President may—

(1) prescribe such regulations for the admission of individ-

uals into the civil service in the executive branch as will best
promote the efficiency of that service;

(2) ascertain the fitness of applicants as to age, health,

chz(iiracter, knowledge, and ability for the employment sought;
an

(3) appoint and prescribe the duties of individuals to make

inquiries for the purpose of this section.

tCatchline does not conform to section heading.
280 in law. The item for section 3373 does not conform to the heading for such section.
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§3302. Competitive service; rules

The President may prescribe rules governing the competitive
service. The rules shall provide, as nearly as conditions of good ad-
ministration warrant, for—

(1) necessary exceptions of positions from the competitive
service; and
(2) necessary exceptions from the provisions of sections

2951, 3304(a), 3321, 7202, and 7203 of this title.

Each officer and individual employed in an agency to which the
rules apply shall aid in carrying out the rules.

§ 3303. Competitive service; recommendations of Senators or
Representatives

An individual concerned in examining an applicant for or ap-
pointing him in the competitive service may not receive or consider
a recommendation of the applicant by a Senator or Representative,
except as to the character or residence of the applicant.

§ 3304. Competitive service; examinations

(a) The President may prescribe rules which shall provide, as
nearly as conditions of good administration warrant, for—

(1) open, competitive examinations for testing applicants
for appointment in the competitive service which are practical
in character and as far as possible relate to matters that fairly
test the relative capacity and fitness of the applicants for the
appointment sought; and

(2) noncompetitive examinations when competent appli-
cants do not compete after notice has been given of the exist-
ence of the vacancy.

(b) An individual may be appointed in the competitive service
only if he has passed an examination or is specifically excepted
from examination under section 3302 of this title. This subsection
does not take from the President any authority conferred by section
3301 of this title that is consistent with the provisions of this title
governing the competitive service.

(c)(1) For the purpose of this subsection, the term “technician”
has the meaning given such term by section 8337(h)(1) of this title.

(2) Notwithstanding a contrary provision of this title or of the
rules and regulations prescribed under this title for the administra-
tion of the competitive service, an individual who served for at
least 3 years as a technician acquires a competitive status for
transfer to the competitive service if such individual—

(A) is involuntarily separated from service as a technician
other than by removal for cause on changes of misconduct or
delinquency;

(B) passes a suitable noncompetitive examination; and

(C) transfers to the competitive service within 1 year after
separating from service as a technician.

(d) The Office of Personnel Management shall promulgate reg-
ulations on the manner and extent that experience of an individual
in a position other than the competitive service, such as the ex-
cepted service (as defined under section 2103) in the legislative or
judicial branch, or in any private or nonprofit enterprise, may be
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considered in making appointments to a position in the competitive
service (as defined under section 2102). In promulgating such regu-
lations OPM shall not grant any preference based on the fact of
service in the legislative or judicial branch. The regulations shall
be consistent with the principles of equitable competition and merit
based appointments.

(e) Employees at any place outside the District of Columbia
where the President or the Office of Personnel Management directs
that examinations be held shall allow the reasonable use of public
buildings for, and in all proper ways facilitate, holding the exami-
nations.

(f)(1) Preference eligibles or veterans who have been separated
from the armed forces under honorable conditions after 3 years or
more of active service may not be denied the opportunity to com-
pete for vacant positions for which the agency making the an-
nouncement will accept applications from individuals outside its
own workforce under merit promotion procedures.

(2) This subsection shall not be construed to confer an entitle-
ment to veterans’ preference that is not otherwise required by law.

(8) The area of consideration for all merit promotion announce-
ments which include consideration of individuals of the Federal
workforce shall indicate that preference eligibles and veterans who
have been separated from the armed forces under honorable condi-
tions after 3 years or more of active service are eligible to apply.
Th; announcements shall be publicized in accordance with section
33217.

(4) The Office of Personnel Management shall establish an ap-
pointing authority to appoint such preference eligibles and vet-
erans.

§ 3304a. Competitive service; career appointment after 3
years’ temporary service

(a) An individual serving in a position in the competitive serv-
ice under an indefinite appointment or a temporary appointment
pending establishment of a register (other than an individual serv-
ing under an overseas limited appointment, or in GS-16, GS-17,
or GS-18)1 acquires competitive status and is entitled to have his
a];lpointment converted to a career appointment, without condition,
when—

(1) he completes, without break in service of more than 30
days, a total of at least 3 years of service in such a position;

(2) he passes a suitable noncompetitive examination;

(3) the appointing authority (A) recommends to the Office
of Personnel Management that the appointment of the indi-
vidual be converted to a career appointment and (B) certifies
to the Office that the work performance of the individual for
the past 12 months has been satisfactory; and

(4) he meets Office qualification requirements for the posi-
tion and is otherwise eligible for career appointment.

(b) The employing agency shall terminate the appointment of
an individual serving in a position in the competitive service under
an indefinite or temporary appointment described in subsection (a)

1 See section 101(bX9)B) of Public Law 101-509 (104 Stat. 1441).
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of this section, not later than 90 days after he has completed the
3-year period referred to in subsection (a)(1) of this section, if, prior
to the close of such 90-day period, such individual has not met the
requirements and conditions of subparagraphs (2) to (4), inclusive,
of subsection (a) of this section.

(c¢) In computing years of service under subsection (a)(1) of this
section for an individual who leaves a position in the competitive
service to enter the armed forces and is reemployed in such a posi-
tion within 120 days after separation under honorable conditions,
the period from the date he leaves his position to the date he is
reemployed is included.

(d) The Office of Personnel Management may prescribe regula-
tions necessary for the administration of this section.

§3305. Competitive service; examinations; when held

(a) The Office of Personnel Management shall hold examina-
tions for the competitive service at least twice a year in each State
and territory or possession of the United States where there are in-
dividuals to be examined.

(b) The Office shall hold an examination for a position to which
an appointment has been made within the preceding 3 years, on
the application of an individual who qualifies as a preference eligi-
ble under section 2108(3)(C)~(G) of this title. The examination shall
be held during the quarter following the application.

[§3306. Repealed. Pub. L. 95-228, §1, Feb. 10, 1978, 92 Stat.
25.]

§ 3307. Competitive service; maximum-age entrance require-
ments; exceptions

(a) Except as provided in subsections (b), (c), (d), (e), and (f) of
this section appropriated funds may not be used to pay an em-
ployee who establishes a maximum-age requirement for entrance
into the competitive service.

(b) The Secretary may, with the concurrence of such agent as
the President may designate, determine and fix the maximum limit
of age within which an original appointment to a position as an air
traffic controller may be made.

(c) The Secretary of the Interior may determine and fix the
minimum and maximum limits of age within which original ap-
pointments to the United States Park Police may be made.

(d) The head of any agency may determine and fix the min-
imum and maximum limits of age within which an original ap-
pointment may be made to a position as a law enforcement officer
or firefighter, as defined by section 8331(20) and (21), respectively,
of this title.

(e) The head of an agency may determine and fix the max-
imum age limit for an original appointment to a position as a fire-
fighter or law enforcement officer, as defined by section 8401 (14)
or (17), respectively, of this title.

(f) The Secretary of Energy may determine and fix the max-
imum age limit for an original appointment to a position as a nu-
clear materials courier, as defined by section 8331(27) or 8401(33).
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§3308. Competitive service; examinations; educational re-
quirements prohibited; exceptions

The Office of Personnel Management or other examining agen-
cy may not prescribe a minimum educational requirement for an
examination for the competitive service except when the Office de-
cides that the duties of a scientific, technical, or professional posi-
tion cannot be performed by an individual who does not have a pre-
scribed minimum education. The Office shall make the reasons for
its decision under this section a part of its public records.

§3309. Preference eligibles; examinations; additional points
for

A preference eligible who receives a passing grade in an exam-
ination for entrance into the competitive service is entitled to addi-
tional points above his earned rating, as follows—

(1) a preference eligible under section 21083} C)}«(G) of
this title—10 points; and

(2) a preference eligible under section 2108(3}A){(B) of
this title—5 points.

§3310. Preference eligibles; examinations; guards, elevator
operators, messengers, and custodians

In examinations for positions of guards, elevator operators,
messengers, and custodians in the competitive service, competition
is restricted to preference eligibles as long as preference eligibles
are available.

§3311. Preference eligibles; examinations; crediting experi-
ence

In examinations for the competitive service in which experi-
ence is an element of qualification, a preference eligible is entitled
to credit—

(1) for service in the armed forces when his employment
in a similar vocation to that for which examined was inter-
rupted by the service; and

(2) for all experience material to the position for which ex-
amined, including experience gained in religious, civic, welfare,
service, and organizational activities, regardless of whether he
received pay therefor.

§3312. Preference eligibles; physical qualifications; waiver

(a) In determining qualifications of a preference eligible for ex-
amination for, appointment in, or reinstatement in the competitive
service, the Office of Personnel Management or other examining
agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.
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(b) If an examining agency determines that, on the basis of evi-
dence before it, a preference eligible under section 2108(3)(C) of
this title who has a compensable service-connected disability of 30
percent or more is not able to fulfill the physical requirements of
the position, the examining agency shall notify the Office of the de-
termination and, at the same time, the examining agency shall no-
tify the preference eligible of the reasons for the determination and
of the right to respond, within 15 days of the date of the notifica-
tion, to the Office. The Office shall require a demonstration by the
appointing authority that the notification was timely sent to the
preference eligible’s last known address and shall, before the selec-
tion of any other person for the position, make a final determina-
tion on the physical ability of the preference eligible to perform the
duties of the position, taking into account any additional informa-
tion provided in any such response. When the Office has completed
its review of the proposed disqualification on the basis of physical
disability, it shall send its findings to the appointing authority and
the preference eligible. The appointing authority shall comply with
the findings of the Office. The functions of the Office under this
subsection may not be delegated.

§3313. Competitive service; registers of eligibles

The names of applicants who have qualified in examinations
for the competitive service shall be entered on appropriate registers
or lists of eligibles in the following order—

(1) for scientific and professional positions in GS-9 or
higher, in the order of their ratings, including points added
under section 3309 of this title; and

(2) for all other positions—

(A) disabled veterans who have a compensable service-
connected disability of 10 percent or more, in order of their
ratings, including points added under section 3309 of this
title; and

(B) remaining applicants, in the order of their ratings,
including points added under section 3309 of this title.

The names of preference eligibles shall be entered ahead of others
having the same rating.

§3314. Registers; preference eligibles who resigned

A preference eligible who resigns, on request to the Office of
Personnel Management, is entitled to have his name placed again
on all registers for which he may have been qualified, in the order
named by section 3313 of this title.

§3315. Reg'ist;rs; preference eligibles furloughed or sepa-
rate

(a) A preference eligible who has been separated or furloughed
without delinquency or misconduct, on request, is entitled to have
his name placed on appropriate registers and employment lists for
every position for which his qualifications have been established, in
the order named by section 3313 of this title. This subsection ap-
plies to registers and employment lists maintained by the Office of
Personnel Management, an executive agency, or the government of
the District of Columbia.



Sec. 3316 CH. 33 (SUBCH 1)}—EXAM., CERTIF., & APPT. 178

(b) The Office may declare a preference eligible who has been
separated or furloughed without pay under section 7512 of this title
to be entitled to the benefits of subsection (a) of this section.

[§3315a. Repealed. Pub. L. 93416, §22(c), Sept. 7, 1974, 88
Stat. 1150.]

§3316. Preference eligibles; reinstatement

On request of an appointing authority, a preference eligible
who has resigned or who has been dismissed or furloughed may be
certified for, and appointed to, a position for which he is eligible in
the competitive service, an Executive agency, or the government of
the District of Columbia.

§3317. Competitive service; certification from registers

(a) The Office of Personnel Management shall certify enough
names from the top of the appropriate register to permit a nomi-
nating or appointing authority who has requested a certificate of
eligibles to consider at least three names for appointment to each
vacancy in the competitive service.

(b) When an appointing authority, for reasons considered suffi-
cient by the Office, has three times considered and passed over a
preference eligible who was certified from a register, certification of
the preference eligible for appointment may be discontinued. How-
ever, the preference eligible is entitled to advance notice of dis-
continuance of certification.

§3318. Competitive service; selection from certificates

(a) The nominating or appointing authority shall select for ap-
pointment {o each vacancy from the highest three eligibles avail-
able for appointment on the certificate furnished under section
3317(a) of this title, unless objection to one or more of the individ-
uals certified is made to, and sustained by, the Office of Personnel
Management for proper and adequate reason under regulations
prescribed by the Office.

(b)(1) If an appointing authority proposes to pass over a pref-
erence eligible on a certificate in order to select an individual who
is not a preference eligible, such authority shall file written reasons
with the Office for passing over the preference eligible. The Office
shall make the reasons presented by the appointing authority part
of the record of the preference eligible and may require the submis-
sion of more detailed information from the appointing authority in
support of the passing over of the preference eligible. The Office
shall determine the sufficiency or insufficiency of the reasons sub-
mitted by the appointing authority, taking into account any re-
sponse received from the preference eligible under paragraph (2) of
this subsection. When the Office has completed its review of the
proposed passover, it shall send its findings to the appointing au-
thority and to the preference eligible. The appointing authority
shall comply with the findings of the Office.

(2) In the case of a preference eligible described in section
2108(3XC) of this title who has a compensable service-connected
disability of 30 percent or more, the appointing authority shall at
the same time it notifies the Office under paragraph (1) of this sub-
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section, notify the preference eligible of the proposed passover, of
the reasons therefor, and of his right to respond to such reasons
to the Office within 15 days of the date of such notification. The
Office shall, before completing its review under paragraph (1) of
this subsection, require a demonstration by the appointing author-
ity that the passover notification was timely sent to the preference
eligible’s last known address.

(3) A preference eligible not described in paragraph (2) of this
subsection, or his representative, shall be entitled, on request, to
a copy of—

(A) the reasons submitted by the appointing authority in
support of the proposed passover, and
(B) the findings of the Office.

(4) In the case of a preference eligible described in paragraph
(2) of this subsection, the functions of the Office under this sub-
section may not be delegated.

(c) When three or more names of preference eligibles are on a
reemployment list appropriate for the position to be filled, a nomi-
nating or appointing authority may appoint from a register of eligi-
bles established after examination only an individual who qualifies
as a preference eligible under section 2108(3)(C)(G) of this title.

[§3319. Repealed. Pub. L. 95454, title III, § 307(h)(1), Oct. 13,
1978, 92 Stat. 1149.]

§3320. Excepted service; government of the District of Co-
lumbia; selection

The nominating or appointing authority shall select for ap-
pointment to each vacancy in the excepted service in the executive
branch and in the government of the District of Columbia from the
qualified applicants in the same manner and under the same condi-
tions required for the competitive service by sections 3308-3318 of
this title. This section does not apply to an appointment required
by Congress to be confirmed by, or made with the advice and con-
sent of, the Senate.

§3321. Competitive service; probationary period

(a) The President may take such action, including the issuance
of rules, regulations, and directives, as shall provide as nearly as
conditions of good administration warrant for a period of
probation— '

(1) before an appointment in the competitive service be-
comes final; and

(2) before initial appointment as a supervisor or manager
becomes final.

(b) An individual—

(1) who has been transferred, assigned, or promoted from

a position to a supervisory or managerial position, and

(2) who does not satisfactorily complete the probationary

period under subsection (a)(2) of this section,
shall be returned to a position of no lower grade and pay than the
position from which the individual was transferred, assigned, or
promoted. Nothing in this section prohibits an agency from taking
an action against an individual serving a probationary period
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under subsection (a)(2) of this section for cause unrelated to super-
visory or managerial performance.

(c) Subsections (a) and (b) of this section shall not apply with
respect to appointments in the Senior Executive Service or the Fed-
eral Bureau of Investigation and Drug Enforcement Administration
Senior Executive Service.

[§3322. Repealed. Pub. L. 95-256, §5(b)(1), Apr. 6, 1978, 92
Stat. 191.]

§3323. Automatic separations; reappointment; reemploy-
ment of annuitants

(a) An individual who reaches the retirement age prescribed
for automatic separation applicable to him may not be continued in
the civil service or in the government of the District of Columbia.
An individual separated on account of age under a statute or regu-
lation providing for retirement on account of age is not eligible for
appointment in the civil service or in the government of the Dis-
trict of Columbia. The President, when in his judgment the public
interest so requires, may except an individual from this subsection
by Executive order. This subsection does not apply to an individual
named by a statute providing for the continuance of the individual
%)n the civil service or in the government of the District of Colum-

ia.

(b)(1) Notwithstanding other statutes, an annuitant, as defined
by section 8331 or 8401, receiving annuity from the Civil Service
Retirement and Disability Fund is not barred by reason of his re-
tired status from employment in an appointive position for which
the annuitant is qualified. An annuitant so reemployed, other than
an annuitant reappointed under paragraph (2) of this subsection,
serves at the will of the appointing authority.

(2) Subject to such regulations as the Director of the Office of
Personnel Management may prescribe, any annuitant to whom the
first sentence of paragraph (1) of this subsection applies and who
has served as an administrative law judge pursuant to an appoint-
ment under section 3105 of this title may be reappointed an admin-
istrative law judge under such section for a specified period or for
such period as may be necessary for such administrative law judge
to conduct and complete the hearing and disposition of one or more
specified cases. The provisions of this title that apply to or with re-
spect to administrative law judges appointed under section 3105 of
this title shall apply to or with respect to administrative law judges
reappointed under such section pursuant to the first sentence of
this paragraph.

(c) Notwithstanding subsection (a) of this section, a member of
the Foreign Service retired under section 812 of the Foreign Serv-
ice Act of 1980 is not barred by reason of his retired status from
employment in a position in the civil service for which he is quali-
fied. An annuitant so reemployed serves at the will of the appoint-
ing authority.

(d) Notwithstanding subsection (a) of this section, the Chief of
Engineers of the Army, under section 569a of title 33, may employ
a retired employee whose expert assistance is needed in connection
with river and harbor or flood control works. There shall be de-
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ducted from the pay of an employee so reemployed an amount
equal to the annuity or retired pay allocable to the period of actual
employment.

§3324. Appointments to positions classified above GS-15

(a) An appointment to a position classified above GS—15 pursu-
ant to section 5108 may be made only on approval of the qualifica-
tions of the proposed appointee by the Office of Personnel Manage-
ment. This section does not apply to a position—

(1) to which appointment is made by the Chief Judge of
the United States Tax Court;

(2) to which appointment is made by the President;

(3) to which appointment is made by the Librarian of Con-
gress; or

{(4) the incumbent of which is paid from—

(A) appropriations for the Executive Office of the
President under the heading “The White House Office”,
“Special Projects”, “Council of Economic Advisers”, or “Na-
tional Security Council”; or

(B) funds appropriated to the President under the
heading “Emergency Fund for the President” by the Treas-
ury, Post Office, and Executive Office Appropriation Act,
1966, or a later statute making appropriations for the
same purpose.

(b) The Office may prescribe regulations necessary for the ad-
ministration of this section.

§3325. Appointments to scientific and professional positions

(a) Positions established under section 3104 of this title are in
the competitive service. However, appointments to the positions are
made without competitive examination on approval of the gualifica-
tions of the proposed appointee by the Office of Personnel Manage-
ment or its designee for this purpose.

(b) This section does not apply to positions established under
section 3104(c).

§3326. Appointments of retired members of the armed
forces to positions in the Department of Defense

(a) For the purpose of this section, “member” and “Secretary
concerned” have the meanings given them by section 101 of title
37.

(b) A retired member of the armed forces may be appointed to
a position in the civil service in or under the Department of De-
fense (including a nonappropriated fund instrumentality under the
jurisdiction of the armed forces) during the period of 180 days im-
mediately after his retirement only if—

(1) the proposed appointment is authorized by the Sec-
retary concerned or his designee for the purpose, and, if the po-
sition is in the competitive service, after approval by the Office
of Personnel Management;

(2) the minimum rate of basic pay for the position has
been increased under section 5305 of this title; or

(3) a state of national emergency exists.
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(c) A request by appropriate authority for the authorization, or
the authorization and approval, as the case may be, required by
subsection (b)(1) of this section shall be accompanied by a state-
ment which shows the actions taken to assure that—

(1) full consideration, in accordance with placement and
promotion procedures of the department concerned, was given
to eligible career employees;

(2) when selection is by other than certification from an es-
tablished civil service register, the vacancy has been publicized
to give interested candidates an opportunity to apply;

(3) qualification requirements for the position have not
been written in a manner designed to give advantage to the re-
tired member; and

(4) the position has not been held open pending the retire-
ment of the retired member.

§3327. Civil service employment information

(a) The Office of Personnel Management shall provide that in-
formation concerning opportunities to participate in competitive ex-
aminations conducted by, or under authority delegated by, the Of-
fice of Personnel Management shall be made available to the em-
ployment offices of the United States Employment Service.

(b) Subject to such regulations as the Office may issue, each
agency shall promptly notify the Office and the employment offices
of the United States Employment Service of—

(1) each vacant position in the agency which is in the com-
petitive service or the Senior Executive Service and for which
the agency seeks applications from persons outside the Federal
service, and

(2) the period during which applications will be accepted.

As used in this subsection, “agency” means an agency as defined
in section 5102(a)(1) of this title other than an agency all the posi-
tions in which are excepted by statute from the competitive service.

§ 3328. Selective Service registration

(a) An individual—

(1) who was born after December 31, 1959, and is or was
required to register under section 3 of the Military Selective
Service Act (50 U.S.C. App. 453); and

(2) who is not so registered or knowingly and willfully did
not so register before the requirement terminated or became
inapplicable to the individual,

shall be ineligible for appointment to a position in an executive
agency.

(b) The Office of Personnel Management, in consultation with
the Director of the Selective Service System, shall prescribe regula-
tions to carry out this section. Such regulations shall include provi-
sions prescribing procedures for the adjudication of determinations
of whether a failure to register was knowing and willful. Such pro-
cedures shall require that such a determination may not be made
if the individual concerned shows by a preponderance of the evi-
dence that the failure to register was neither knowing nor willful.
Such procedures may provide that determinations of eligibility
under the requirements of this section shall be adjudicated by the
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Executive agency making the appointment for which the eligibility
is determined.

§3329. Appointments of military reserve technicians to posi-
tions in the competitive service

(a) For the purpose of this section, the term “military reserve
technician” has the meaning given such term by section 8401(30).

(b) The Secretary of Defense shall take such steps as may be
necessary to ensure that, except as provided in subsection (d), any
military reserve technician who is involuntarily separated from
technician service, after completing at least 15 years of such serv-
ice and 20 years of service creditable under section 1332 of title 10,
by reason of ceasing to satisfy the condition described in section
8401(30)B) shall, if appropriate written application is submitted
within 1 year after the date of separation, be provided placement
consideration in a position described in subsection (c¢) through a
priority placement program of the Department of Defense.

(c)(1) The position for which placement consideration shall be
provided to a former military technician under subsection (b) shall
be a position—

(A) in either the competitive service or the excepted serv-
ice;

(B) within the Department of Defense; and

(C) in which the person is qualified to serve, taking into
consideration whether the employee in that position is required
to be a member of a reserve component of the armed forces as

a condition of employment.

(2) To the maximum extent practicable, the position shall also
be in a pay grade or other pay classification sufficient to ensure
that the rate of basic pay of the former military technician, upon
appointment to the position, is not less than the rate of basic pay
last received by the former military technician for technician serv-
ice before separation.

(d) This section shall not apply in the case of—

(1) an involuntary separation for cause on charges of mis-
conduct or delinquency; or

(2) a technician who, as of the date of application under
this section, is eligible for immediate (including for disability)
or early retirement under subchapter III of chapter 83 or

under chapter 84.

(e) The Secretary of Defense shall, in consultation with the Di-
rector of the Office of Personnel Management, prescribe such regu-
lations as may be necessary to carry out this section.

§ 3330. Government-wide list of vacant positions

(a) For the purpose of this section, the term “agency” means an
Executive agency, excluding the General Accounting Office and any
agency (or unit thereof) whose principal function is the conduct of
foreign intelligence or counterintelligence activities, as determined
by the President.

(b) The Office of Personnel Management shall establish and
keep current a comprehensive list of all announcements of vacant
positions in the competitive service within each agency that are to
be filled by appointment for more than one year and for which ap-



Sec. 3330a CH. 33 (SUBCH I1)}—EXAM., CERTIF., & APPT. 184

plications are being (or will soon be) accepted from outside the
agency’s work force.

(c) Included for any position listed shall be—

(1) a brief description of the position, including its title,
tenure, location, and rate of pay;

(2) application procedures, including the period within
which applications may be submitted and procedures for ob-
taining agditional information; and

(3) any other information which the Office considers appro-
priate.

(d) The list shall be available to members of the public.

(e) The Office shall prescribe such regulations as may be nec-
essary to carry out this section. Any requirement under this section
that agencies notify the Office as to the availability of any vacant
positions shall be designed so as to avoid any duplication of infor-
mation otherwise required to be furnished under section 3327 of
this title or any other provision of law.

(f) The Office may, to the extent it determines appropriate,
charge such fees to agencies for services provided under this sec-
tion and for related Federal employment information. The Office
shall retain such fees to pay the costs of providing such services
and information.

§ 3330a. Preference eligibles; administrative redress

(a)(1) A preference eligible who alleges that an agency has vio-
lated such individual’s rights under any statute or regulation relat-
ing to veterans’ preference may file a complaint with the Secretary
of Labor. .

(2)A) A complaint under this subsection must be filed within
60 days after the date of the alleged violation.

(B) Such complaint shall be in writing, be in such form as the
Secretary may prescribe, specify the agency against which the com-
plaint is filed, and contain a summary of the allegations that form
the basis for the complaint.

(3) The Secretary shall, upon request, provide technical assist-
ance to a potential complainant with respect to a complaint under
this subsection.

(b)(1) The Secretary of Labor shall investigate each complaint
under subsection (a).

(2) In carrying out any investigation under this subsection, the
Secretary’s duly authorized representatives shall, at all reasonable
times, have reasonable access to, for purposes of examination, and
the right to copy and receive, any documents of any person or agen-
cy that the Secretary considers relevant to the investigation.

(3) In carrying out any investigation under this subsection, the
Secretary may require by subpoena the attendance and testimony
of witnesses and the production of documents relating to any mat-
ter under investigation. In case of disobedience of the subpoena or
contumacy and on request of the Secretary, the Attorney General
may apply to any district court of the United States in whose juris-
diction such disobedience or contumacy occurs for an order enforc-
ing the subpoena.

(4) Upon application, the district courts of the United States
shall have jurisdiction to issue writs commanding any person or
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agency to comply with the subpoena of the Secretary or to comply
with any order of the Secretary made pursuant to a lawful inves-
tigation under this subsection and the district courts shall have ju-
risdiction to punish failure to obey a subpoena or other lawful
order of the Secretary as a contempt of court.

(c)(1XA) If the Secretary of Labor determines as a result of an
investigation under subsection (b) that the action alleged in a com-
plaint under subsection (a) occurred, the Secretary shall attempt to
resolve the complaint by making reasonable efforts to ensure that
the agency specified in the complaint complies with applicable pro-
visions of statute or regulation relating to veterans’ preference.

(B) The Secretary of Labor shall make determinations referred
to in subparagraph (A) based on a preponderance of the evidence.

(2) If the efforts of the Secretary under subsection (b) with re-
spect to a complaint under subsection (a) do not result in the reso-
lution of the complaint, the Secretary shall notify the person who
submitted the complaint, in writing, of the results of the Sec-
retary’s investigation under subsection (b).

(d)(1) If the Secretary of Labor is unable to resolve a complaint
under subsection (a) within 60 days after the date on which it is
filed, the complainant may elect to appeal the alleged violation to
the Merit Systems Protection Board in accordance with such proce-
dures as the Merit Systems Protection Board shall prescribe, ex-
cept that in no event may any such appeal be brought—

(A) before the 61st day after the date on which the com-
plaint is filed; or

(B) later than 15 days after the date on which the com-
plainant receives written notification from the Secretary under
subsection (c)(2).

(2) An appeal under this subsection may not be brought
unless—

(A) the complainant first provides written notification to
the Secretary of such complainant’s intention to bring such ap-
peal; and

(B) appropriate evidence of compliance with subparagraph
(A) is included (in such form and manner as the Merit Systems
Protection Board may prescribe) with the notice of appeal
under this subsection.

(3) Upon receiving notification under paragraph (2)(A), the Sec-
retary shall not continue to investigate or further attempt to re-
solve the complaint to which the notification relates.

(e)(1) This section shall not be construed to prohibit a pref-
erence eligible from appealing directly to the Merit Systems Protec-
tion Board from any action which is appealable to the Board under
any other law, rule, or regulation, in lieu of administrative redress
under this section.

(2) A preference eligible may not pursue redress for an alleged
violation described in subsection (a) under this section at the same
time the preference eligible pursues redress for such violation
under any other law, rule, or regulation.

§ 3330b. Preference cligibles; judicial redress

(2) In lieu of continuing the administrative redress procedure
provided under section 3330a(d), a preference eligible may elect, in
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accordance with this section, to terminate those administrative pro-
ceedings and file an action with the appropriate United States dis-
trict court not later than 60 days after the date of the election.

(b) An election under this section may not be made—

(1) before the 121st day after the date on which the appeal
is filed with the Merit Systems Protection Board under section
3330a(d); or

(2) after the Merit Systems Protection Board has issued a
judicially reviewable decision on the merits of the appeal.

(c) An election under this section shall be made, in writing, in
such form and manner as the Merit Systems Protection Board shall
by regulation prescribe. The election shall be effective as of the
date on which it is received, and the administrative proceeding to
which it relates shall terminate immediately upon the receipt of
such election.

§ 3330c. Preference eligibles; remedy

(a) If the Merit Systems Protection Board (in a proceeding
under section 3330a) or a court (in a proceeding under section
3330b) determines that an agency has violated a right described in
section 3330a, the Board or court (as the case may be) shall order
the agency to comply with such provisions and award compensation
for any loss of wages or benefits suffered by the individual by rea-
son of the violation involved. If the Board or court determines that
such violation was willful, it shall award an amount equal to
backpay as liquidated damages.

(b) A preference eligible who prevails in an action under sec-
tion 3330a or 3330b shall be awarded reasonable attorney fees, ex-
pert witness fees, and other litigation expenses.



SUBCHAPTER II—OATH OF OFFICE
§3331. Oath of office

An individual, except the President, elected or appointed to an
office of honor or profit in the civil service or uniformed services,
shall take the following oath: “I, AB, do solemnly swear (or affirm)
that I will support and defend the Constitution of the United
States against all enemies, foreign and domestic; that I will bear
true faith and allegiance to the same; that I take this obligation
freely, without any mental reservation or purpose of evasion; and
that I will well and faithfully discharge the duties of the office on
which I am about to enter. So help me God.” This section does not
affect other oaths required by law.

§3332. Officer affidavit; no consideration paid for appoint-
ment

An officer, within 30 days after the effective date of his ap-
pointment, shall file with the oath of office required by section 3331
of this title an affidavit that neither he nor anyone acting in his
behalf has given, transferred, promised, or paid any consideration
for or in the expectation or hope of receiving assistance in securing
the appointment.

§3333. Employee affidavit; loyalty and striking against the
Government

(a) Except as provided by subsection (b) of this section, an indi-
vidual who accepts office or employment in the Government of the
United States or in the government of the District of Columbia
shall execute an affidavit within 60 days after accepting the office
or employment that his acceptance and holding of the office or em-
ployment does not or will not violate section 7311 of this title. The
affidavit is prima facie evidence that the acceptance and holding of
office or employment by the affiant does not or will not violate sec-
tion 7311 of this title.

(b) An affidavit is not required from an individual employed by
the Government of the United States or the government of the Dis-
trict of Columbia for less than 60 days for sudden emergency work
involving the loss of human life or the destruction of property. This
subsection does not relieve an individual from liability for violation
of section 7311 of this title.
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SUBCHAPTER III—DETAILS, VACANCIES, AND
APPOINTMENTS

§3341. Details; within Executive or military departments

(a) The head of an Executive department or military depart-
ment may detail employees among the bureaus and offices of his
department, except employees who are required by law to be exclu-
sively engaged on some specific work.

(b)(1) Details under subsection (a) of this section may be made
only by written order of the head of the department, and may be
for not more than 120 days. These details may be renewed by writ-
ten order of the head of the department, in each particular case,
for periods not exceeding 120 days.

(2) The 120-day limitation in paragraph (1) for details and re-
newals of details does not apply to the Department of Defense in
the case of a detail—

(A) made in connection with the closure or realignment of

a military installation pursuant to a base closure law or an or-

ganizational restructuring of the Department as part of a re-

duction in the size of the armed forces or the civilian workforce
of the Department; and

(B) in which the position to which the employee is detailed
is eliminated on or before the date of the closure, realignment,
or restructuring.

(c) For purposes of this section—

(1) the term “base closure law” means—

(A) section 2687 of title 10;

(B) title II of the Defense Authorization Amendments
and Base Closure and Realignment Act (10 U.S.C. 2687
note); and

(C) the Defense Base Closure and Realignment Act of
1990 (10 U.S.C. 2687 note); and
(2) the term “military installation”—

(A) in the case of an installation covered by section
2687 of title 10, has the meaning given such term in sub-
section (e)(1) of such section;

(B) in the case of an installation covered by the Act re-
ferred to in subparagraph (B) of paragraph (1), has the
meaning given such term in section 209(6) of such Act; and

(C) in the case of an installation covered by the Act re-
ferred to in subparagraph (C) of that paragraph, has the
meaning given such term in section 2910(4) of such Act.

[§3342. Repealed. Pub. L. 102-378, § 2(13)(A), Oct. 2, 1992, 106
Stat. 1347]

§ 3343. Details; to international organizations

(a) For the purpose of this section—
188
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(1) “agency”, “employee”, and “international organization”
have the meanings given them by section 3581 of this title; and

(2) “detail” means the assignment or loan of an employee
to an international organization without a change of position
from the agency by which he is employed to an international
organization.

(b) The head of an agency may detail, for a period of not more
than 5 years, an employee of his agency to an international organi-
zation which requests services, except that under special cir-
cumstances, where the President determines it to be in the na-
tional interest, he may extend the 5-year period for up to an addi-
tional 3 years.

(c) An employee detailed under subsection (b) of this section is
deemed, for the purpose of preserving his allowances, privileges,
rights, seniority, and other %eneﬁts, an employee of the agency
from which detailed, and he is entitled to pay, allowances, and ben-
efits from funds available to that agency. The authorization and
payment of these allowances and other benefits from appropria-
tions available therefor is deemed to comply with section 5536 of
this title.

(d) Details may be made under subsection (b) of this section—

(1) without reimbursement to the United States by the
international organization; or

(2) with agreement by the international organization to re-
imburse the United States for all or part of the pay, travel ex-
penses, and allowances payable during the detail, and the re-
imbursement shall be credited to the appropriation, fund, or
account used for paying the amounts reimbursed.

(e) An employee detailed under subsection (b) of this section
may be paid or reimbursed by an international organization for al-
lowances or expenses incurred in the performance of duties re-
quired by the detail, without regard to section 209 of title 18.

§ 3344. Details; administrative law judges

An agency as defined by section 551 of this title which occa-
sionally or temporarily is insufficiently staffed with administrative
law judges appointed under section 3105 of this title may use ad-
ministrative law judges selected by the Office of Personnel Manage-
ment from and with the consent of other agencies.

§ 3345. Acting officer

(a) If an officer of an Executive agency (including the Executive
Office of the President, and other than the General Accounting Of-
fice) whose appointment to office is required to be made by the
President, by and with the advice and consent of the Senate, dies,
resigns, or is otherwise unable to perform the functions and duties
of the office—

(1) the first assistant to the office of such officer shall per-
form the functions and duties of the office temporarily in an
acting capacity subject to the time limitations of section 3346;

(2) notwithstanding paragraph (1), the President (and only
the President) may direct a person who serves in an office for
which appointment is required to be made by the President, by
and with the advice and consent of the Senate, to perform the
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functions and duties of the vacant office temporarily in an act-

ing capacity subject to the time limitations of section 3346; or

(3) notwithstanding paragraph (1), the President (and only
the President) may direct an officer or employee of such Execu-
tive agency to perform the functions and duties of the vacant
office temporarily in an acting capacity, subject to the time
limitations of section 3346, if—

(A) during the 365-day period preceding the date of
death, resignation, or beginning of inability to serve of the
applicable officer, the officer or employee served in a posi-
tion in such agency for not less than 90 days; and

(B) the rate of pay for the position described under
subparagraph (A) is equal to or greater than the minimum
rate of pay payable for a position at GS—-15 of the General
Schedule.

(b)(1) Notwithstanding subsection (a)(1), a person may not
serve as an acting officer for an office under this section, if—

(A) during the 365-day period preceding the date of the
death, resignation, or beginning of inability to serve, such
person—

(1) did not serve in the position of first assistant to the
office of such officer; or

(ii) served in the position of first assistant to the office
of such officer for less than 90 days; and
(B) the President submits a nomination of such person to

the Senate for appointment to such office.

(2) Paragraph (1) shall not apply to any person if—

(A) such person is serving as the first assistant to the of-
fice of an officer described under subsection (a);

(B) the office of such first assistant is an office for which
appointment is required to be made by the President, by and
with the advice and consent of the Senate; and

(C) the Senate has approved the appointment of such per-
son to such office.

(c)(1) Notwithstanding subsection (a)}1), the President (and
only the President) may direct an officer who is nominated by the
President for reappointment for an additional term to the same of-
fice in an Executive department without a break in service, to con-
tinue to serve in that office subject to the time limitations in sec-
tion 3346, until such time as the Senate has acted to confirm or
reject the nomination, notwithstanding adjournment sine die.

(2) For purposes of this section and sections 3346, 3347, 3348,
3349, 3349a, and 3349d, the expiration of a term of office is an in-
ability to perform the functions and duties of such office.

§ 3346. Time limitation

(a) Except in the case of a vacancy caused by sickness, the per-
son serving as an acting officer as described under section 3345
may serve in the office—
(1) for no longer than 210 days beginning on the date the
vacancy occurs; or
(2) subject to subsection (b), once a first or second nomina-
tion for the office is submitted to the Senate, from the date of
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such nomination for the period that the nomination is pending

in the Senate.

(bX1) If the first nomination for the office is rejected by the
Senate, withdrawn, or returned to the President by the Senate, the
person may continue to serve as the acting officer for no more than
210 days after the date of such rejection, withdrawal, or return.

(2) Notwithstanding paragraph (1), if a second nomination for
the office is submitted to the Senate after the rejection, with-
drawal, or return of the first nomination, the person serving as the
acting officer may continue to serve—

{A) until the second nomination is confirmed; or
(B) for no more than 210 days after the second nomination
is rejected, withdrawn, or returned.

(c) If a vacancy occurs during an adjournment of the Congress
sine die, the 210-day period under subsection (a) shall begin on the
date that the Senate first reconvenes.

§ 3347. Exclusivity

(a) Sections 3345 and 3346 are the exclusive means for tempo-
rarily authorizing an acting official to perform the functions and
duties of any office of an Executive agency (including the Executive
Office of the President, and other than the General Accounting Of-
fice) for which appointment is required to be made by the Presi-
dent, by and with the advice and consent of the Senate, unless—

(1) a statutory provision expressly—

(A) authorizes the President, a court, or the head of an
Executive department, to designate an officer or employee
to perform the functions and duties of a specified office
temporarily in an acting capacity; or

(B) designates an officer or employee to perform the
functions and duties of a specified office temporarily in an
acting capacity; or
(2) the President makes an appointment to fill a vacancy

in such office during the recess of the Senate pursuant to
clause 3 of section 2 of article II of the United States Constitu-
tion.

(b) Any statutory provision providing general authority to the
head of an Executive agency (including the Executive Office of the
President, and other than the General Accounting Office) to dele-
gate duties statutorily vested in that agency head to, or to reassign
duties among, officers or employees of such Executive agency, is
not a statutory provision to which subsection (a)(2) applies.

§ 3348. Vacant office

(a) In this section—
(1) the term “action” includes any agency action as defined
under section 551(13); and
(2) the term “function or duty” means any function or duty
of the applicable office that—
(A)({) is established by statute; and
(ii) is required by statute to be performed by the appli-
cable officer (and only that officer); or
(B)13)(I) is established by regulation; and
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(II) is required by such regulation to be performed by
the applicable officer (and only that officer); and

(ii) includes a function or duty to which clause (i) (I)
and (II) applies, and the applicable regulation is in effect
at any time during the 180-day period preceding the date
on which the vacancy occurs.

(b) Unless an officer or employee is performing the functions
and duties in accordance with sections 3345, 3346, and 3347, if an
officer of an Executive agency (including the Executive Office of the
President, and other than the General Accounting Office) whose ap-
pointment to office is required to be made by the President, by and
with the advice and consent of the Senate, dies, resigns, or is other-
wise unable to perform the functions and duties of the office—

(1) the office shall remain vacant; and
(2) in the case of an office other than the office of the head
of an Executive agency (including the Executive Office of the

President, and other than the General Accounting Office), only

the head of such Executive agency may perform any function

or duty of such office.

(c) If the last day of any 210-day period under section 3346 is
a day on which the Senate is not in session, the second day the
Senate is next in session and receiving nominations shall be
deemed to be the last day of such period.

(dX1) An action taken by any person who is not acting under
section 3345, 3346, or 3347, or as provided by subsection (b), in the
performance of any function or duty of a vacant office to which this
section and sections 3346, 3347, 3349, 3349a, 3349b, and 3349c
apply shall have no force or effect.

(2) An action that has no force or effect under paragraph (1)
may not be ratified.

(e) This section shall not apply to—

B ((}) the General Counsel of the National Labor Relations

oard;

(2) the General Counsel of the Federal Labor Relations Au-
thority;

(3) any Inspector General appointed by the President, by
and with the advice and consent of the Senate;

(4) any Chief Financial Officer appointed by the President,
by and with the advice and consent of the Senate; or

(5) an office of an Executive agency (including the Execu-
tive Office of the President, and other than the General Ac-
counting Office) if a statutory provision expressly prohibits the
head of the Executive agency from performing the functions
and duties of such office.

§ 3349. Reporting of vacancies

(a) The head of each Executive agency (including the Executive
Office of the President, and other than the General Accounting Of-
fice) shall submit to the Comptroller General of the United States
and to each House of Congress—

(1) notification of a vacancy in an office to which this sec-
tion and sections 3345, 3346, 3347, 3348, 3349a, 3349b, 3349c,
and 3349d apply and the date such vacancy occurred imme-
diately upon the occurrence of the vacancy;
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(2) the name of any person serving in an acting capacity
and the date such service began immediately upon the designa-j
tion; '

(3) the name of any person nominated to the Senate to fill
the vacancy and the date such nomination is submitted imme-
diately upon the submission of the nomination; and

(4) the date of a rejection, withdrawal, or return of any
nomination immediately upon such rejection, withdrawal, or
return.

(b) If the Comptroller General of the United States makes a
determination that an officer is serving longer than the 210-day pe-
riod including the applicable exceptions to such period under sec-
tion 3346 or section 3349a, the Comptroller General shall report
such determination immediately to—

(1) the Committee on Governmental Affairs of the Senate;

(2) the Committee on Government Reform and Oversight
of the House of Representatives;

(3) the Committees on Appropriations of the Senate and
House of Representatives;

(4) the appropriate committees of jurisdiction of the Senate
and House of Representatives;

(5) the President; and

(6) the Office of Personnel Management.

§ 3349a. Presidential inaugural transitions

(a) In this section, the term “transitional inauguration day”
means the date on which any person swears or affirms the oath of
office as President, if such person is not the President on the date
preceding the date of swearing or affirming such oath of office.

(b) With respect to any vacancy that exists during the 60-day
period beginning on a transitional inauguration day, the 210-day
period under section 3346 or 3348 shall be deemed to begin on the
later of the date occurring—

(1) 90 days after such transitional inauguration day; or
(2) 90 days after the date on which the vacancy occurs.

§ 3349b. Holdover provisions

Sections 3345 through 3349a shall not be construed to affect
any statute that authorizes a person to continue to serve in any
office—

(1) after the expiration of the term for which such person
is appointed; and

(2) until a successor is appointed or a specified period of
time has expired.

§ 3349c. Exclusion of certain officers

Sections 3345 through 3349b shall not apply to—

(1) any member who is appointed by the President, by and
with the advice and consent of the Senate to any board, com-
mission, or similar entity that—

(A) is composed of multiple members; and
(B) governs an independent establishment or Govern-
ment corporation;



Sec. 3349d CH. 33 (SUBCH HI)}—DETAILS 194

(2) any commissioner of the Federal Energy Regulatory
Commission;

(3) any member of the Surface Transportation Board; or

(4) any judge appointed by the President, by and with the
advice and consent of the Senate, to a court constituted under
article I of the United States Constitution.

§ 3349d. Notification of intent to nominate during certain re-
cesses or adjournments

(a) The submission to the Senate, during a recess or adjourn-
ment of the Senate in excess of 15 days, of a written notification
by the President of the President’s intention to submit a nomina-
tion after the recess or adjournment shall be considered a nomina-
tion for purposes of sections 3345 through 3349c if such notification
contains the name of the proposed nominee and the office for which
the person is nominated.

(b) If the President does not submit a nomination of the person
named under subsection (a) within 2 days after the end of such re-
cess or adjournment, effective after such second day the notification
considered a nomination under subsection (a) shall be treated as a
withdrawn nomination for purposes of sections 3345 through 3349c.



SUBCHAPTER IV—TRANSFERS

§3351. Preference eligibles; transfer; physical qualifications;
waiver

In determining qualifications of a preference eligible for trans-
fer to another position in the competitive service, an Executive
agency, or the government of the District of Columbia, the Office
of Personnel Management or other examining agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.

This section does not apply to an appointment required by Con-
gress to be confirmed by, or made witﬁ the advice and consent of,
the Senate.

§3352. Preference in transfers for employees making cer-
tain disclosures

(a) Subject to the provisions of subsections (d) and (e), in filling
a position within any Executive agency, the head of such agency
may give preference to any employee of such agency, or any other
Executive agency, to transfer to a position of the same status and
tenure as the position of such employee on the date of applying for
a transfer under subsection (b) if—

(1) such employee is otherwise qualified for such position;

(2) such employee is eligible for appointment to such posi-
tion; and

(3) the Merit Systems Protection Board makes a deter-
mination under the provisions of chapter 12 that a prohibited
personnel action described under section 2302(b)(8) was taken
against such employee.

(b) An employee who meets the conditions described under sub-
section (a)(1), (2), and (3) may voluntarily apply for a transfer to
a position, as described in subsection (a), within the Executive
agency employing such employee or any other Executive agency.

(c) If an employee applies for a transfer under the provisions
of subsection (b) and the selecting official rejects such application,
the selecting official shall provide the employee with a written noti-
fication of the reasons for the rejection within 30 days after receiv-
ing such application.

(d) An employee whose application for transfer is rejected
under the provisions of subsection (c) may request the head of such
agency to review the rejection. Such request for review shall be
submitted to the head of the agency within 30 days after the em-
ployee receives notification under subsection (c). Within 30 days
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after receiving a request for review, the head of the agency shall
complete the review and provide a written statement of findings to
the employee and the Merit Systems Protection Board.

(e) The provisions of subsection (a) shall apply with regard to
any employee—

(1) for no more than 1 transfer

(2) for a transfer from or within the agency such employee
is employed at the time of a determination by the Merit Sys-
tems Protection Board that a prohibited personnel action as de-
siribed under section 2302(b)8) was taken against such em-
ployee.

(3) no later than 18 months after such a determination is
made by the Merit Systems Protection Board.

(f) Notwithstanding the provisions of subsection (a), no pref-
erence may be given to any employee applying for a transfer under
subsection (b), with respect to a preference eligible (as defined
under section 2108(3)) applying for the same position.



SUBCHAPTER V—PROMOTION

§3361. Promotion; competitive service; examination

An individual may be promoted in the competitive service only
if he has passed an examination or is specifically excepted from ex-
amination under section 3302 of this title. This section does not
take from the President any authority conferred by section 3301 of
this title that is consistent with the provisions of this title gov-
erning the competitive service.

§3362. Promotion; effect of incentive award

An agency, in qualifying and selecting an employee for pro-
motion, shall give due weight to an incentive award under chapter
45 of this title. For the purpose of this section, “agency” and “em-
ployee” have the meanings given them by section 4501 of this title.

§3363. Preference eligibles; promotion; physical qualifica-
tions; waiver

In determining qualifications of a preference eligible for pro-
motion to another position in the competitive service, an Executive
agency, or the government of the District of Columbia, the Office
of Personnel Management or other examining agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.

This section does not apply to an appointment required by Con-
gress to be confirmed by, or made with the advice and consent of,
the Senate.

[§3364. Repealed. Pub. L. 94-183, §2(6), Dec. 31, 1975, 89
Stat. 1057.]
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§3371. Definitions

For the purpose of this subchapter—

(1) “State” means—

(A) a State of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the Trust Territory
of the Pacific Islands, and a territory or possession of the
United States; and

(B) an instrumentality or authority of a State or
States as defined in subparagraph (A) of this paragraph (1)
and a Federal-State authority or instrumentality;

(2) “local government” means—

(A) any political subdivision, instrumentality, or au-
thority of a State or States as defined in subparagraph (A)
of paragraph (1);

(B) any general or special purpose agency of such a po-
litical subdivision, instrumentality, or authority; and

(C) any Indian tribe, band, nation, or other organized
group or community, including any Alaska Native village
as defined in the Alaska Native Claims Settlement Act (85
Stat. 688), which is recognized as eligible for the special
programs and services provided by the United States to In-
dians because of their status as Indians and includes any
tribal organization as defined in section 4(c) of the Indian
Self-Determination and Education Assistance Act;

(3) “Federal agency” means an Executive agency, military
department, a court of the United States, the Administrative
Office of the United States Courts, the Library of Congress, the
Botanic Garden, the Government Printing Office, the Congres-
sional Budget Office, the United States Postal Service, the
Postal Rate Commission, the Office of the Architect of the Cap-
itol, the Office of Technology Assessment, and such other simi-
lar agencies of the legislative and judicial branches as deter-
mined appropriate by the Office of Personnel Management; and

(4) “other organization” means—

(A) a national, regional, State-wide, area-wide, or met-
ropolitan organization representing member State or local
governments;

(B) an association of State or local public officials;

(C) a nonprofit organization which has as one of its
principal functions the offering of professional advisory, re-
search, educational, or development services, or related
services, to governments or universities concerned with
public management; or

(D) a federally funded research and development cen-
ter.
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§3372. General provisions

(a) On request from or with the concurrence of a State or local
government, and with the consent of the employee concerned, the
head of a Federal agency may arrange for the assignment of—

(1) an employee of his agency, other than a noncareer ap-
pointee, limited term appointee, or limited emergency ap-
pointee (as such terms are defined in section 3132(a) of this
title) in the Senior Executive Service and an employee in a po-
sition which has been excepted from the competitive service by
reason of its confidential, policy-determining, policy-making, or
policy-advocating character, to a State or local government;
and

(2) an employee of a State or local government to his agen-
cy;

for work of mutual concern to his agency and the State or local gov-
ernment that he determines will be beneficial to both. The period
of an assignment under this subchapter may not exceed two years.
However, the head of a Federal agency may extend the period of
assignment for not more than two additional years. In the case of
assignments made to Indian tribes or tribal organizations as de-
fined in section 3371(2)(C) of this subchapter, the head of an execu-
tive agency may extend the period of assignment for any period of
time where it is determined that this will continue to benefit both
the executive agency and the Indian tribe or tribal organization. If
the assigned employee fails to complete the period of assignment
and there is another employee willing and available to do so, the
Secretary may assign the employee to complete the period of as-
signment and may execute an agreement with the tribal organiza-
tion with respect to the replacement employee. That agreement
may provide for a different period of assignment as may be agreed
to by the Secretary and the tribal organization.

(b) This subchapter is authority for and applies to the assign-
ment of—

(1) an employee of a Federal agency to an institution of
higher education;

(2) an employee of an institution of higher education to a
Federal agency;

(3) an employee of a Federal agency to any other organiza-
tion; and

(4) an employee of an other organization to a Federal agen-

cy.

(c)(1) An employee of a Federal agency may be assigned under
this subchapter only if the employee agrees, as a condition of ac-
cepting an assignment under this subchapter, to serve in the civil
service upon the completion of the assignment for a period equal
to the length of the assignment.

(2) Each agreement required under paragraph (1) of this sub-
section shall provide that in the event the employee fails to carry
out the agreement (except for good and sufficient reason, as deter-
mined by the head of the Federal agency from which assigned) the
employee shall be liable to the United States for payment of all ex-
penses (excluding salary) of the assignment. The amount shall be
treated as a debt due the United States.
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(d) Where the employee is assigned to a tribal organization, the
employee shall be eligible for promotions, periodic step-increases,
an(f additional step-increases, as defined in chapter 53 of this title,
on the same basis as other Federal employees.

(e) Under regulations prescribed pursuant to section 3376 of
this title—

(1) an assignment of an employee of a Federal agency to
an other organization or an institution of higher education, and
an employee so assigned, shall be treated in the same way as
an assignment of an employee of a Federal agency to a State
or local government, and an employee so assigned, is treated
under the provisions of this subchapter governing an assign-
ment of an employee of a Federal agency to a State or local
government, except that the rate of pay of an employee as-
signed to a federally funded research and development center
may not exceed the rate of pay that such employee would be
paid for continued service in the position in the Federal agency
from which assigned; and

(2) an assignment of an employee of an other organization
or an institution of higher education to a Federal agency, and
an employee so assigned, shall be treated in the same way as
an assignment of an employee of a State or local government
to a Federal agency, and an employee so assigned, is treated
under the prowvisions of this subchapter governing an assign-
ment of an employee of a State or local government to a Fed-
eral agency.

§3373. Assignment of employees to State or local govern-
ments

(a) An employee of a Federal agency assigned to a State or
local government under this subchapter is deemed, during the as-
signment, to be either—

(1) on detail to a regular work assignment in his agency;

or

(2) on leave without pay from his position in the agency.
An employee assigned either on detail or on leave without pay re-
mains an employee of his agency. The Federal Tort Claims Act and
any other Federal tort liability statute apply to an employee so as-
signed. The supervision of the duties of an employee on detail may
be governed by agreement between the Federal agency and the
State or local government concerned.

(b) The assignment of an employee of a Federal agency either
on detail or on leave without pay to a State or local government
under this subchapter may be made with or without reimburse-
ment by the State or local government for the travel and transpor-
tation expenses to or from the place of assignment and for the pay,
or supplemental pay, or a part thereof, of the employee during as-
signment. Any reimbursements shall be credited to the appropria-
tion of the Federal agency used fer paying the travel and transpor-
tation expenses or pay.

(c) For any employee so assigned and on leave without pay—

(1) if the rate of pay for his employment by the State or
local government is less than the rate of pay he would have re-
ceived had he continued in his regular assignment in the agen-
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cy, he is entitled to receive supplemental pay from the agency

in an amount equal to the difference between the State or local

government rate and the agency rate;

(2) he is entitled to annual and sick leave to the same ex-
tent as if he had continued in his regular assignment in the
agency; and

(3) he is entitled, notwithstanding other statutes—

(A) to continuation of his insurance under chapter 87
of this title, and coverage under chapter 89 of this title or
other applicable authority, so long as he pays currently
into the Employee’s Life Insurance Fund and the Employ-
ee’s Health Benefits Fund or other applicable health bene-
fits system (through his employing agency) the amount of
the employee contributions;

(B) to credit the period of his assignment under this
subchapter toward periodic step-increases, retention, and
leave accrual purposes, and, on payment into the Civil
Service Retirement and Disability Fund or other applicable
retirement system of the percentage of his State or local
government pay, and of his supplemental pay, if any, that
would have been deducted from a like agency pay for the
period of the assignment and payment by the Federal
agency into the fund or system of the amount that would
have been payable by the agency during the period of the
assignment with respect to a like agency pay, to treat his
service during that period as service of the type performed
in the agency immediately before his assignment; and

(C) for the purpose of subchapter I of chapter 85 of
this title, to credit the service performed during the period
of his assignment under this subchapter as Federal serv-
ice, and to consider his State or local government pay (and
his supplemental pay, if any) as Federal wages. To the ex-
tent that the service could also be the basis for entitlement
to unemployment compensation under a State law, the em-
ployee may elect to claim unemployment compensation on
the basis of the service under either the State law or sub-
chapter I of chapter 85 of this title.

However, an employee or his beneficiary may not receive benefits
referred to in subparagraphs (A) and (B) of this paragraph (3),
based on service during an assignment under this subchapter for
which the employee or, if he dies without making such an election,
his beneficiary elects to receive benefits, under any State or local
government retirement or insurance law or program, which the Of-
fice of Personnel Management determines to be similar. The Fed-
eral agency shall deposit currently in the Employee’s Life Insur-
ance Fund, the Employee’s Health Benefits Fund or other applica-
ble health benefits system, respectively, the amount of the Govern-
ment’s contributions on account of service with respect to which
employee contributions are collected as provided in subparagraphs
(A) and (B) of this paragraph (3).

(d)(1) An employee so assigned and on leave without pay who
dies or suffers disability as a result of personal injury sustained
while in the performance of his duty during an assignment under
this subchapter shall be treated, for the purpose of subchapter I of
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chapter 81 of this title, as though he were an employee as defined
by section 8101 of this title who had sustained the injury in the
performance of duty. When an employee (or his dependents in case
of death) entitled by reason of injury or death to benefits under
subchapter 1 of chapter 81 of this title is also entitled to benefits
from a State or local government for the same injury or death, he
(or his dependents in case of death) shall elect which benefits he
will receive. The election shall be made within one year after the
injury or death, or such further time as the Secretary of Labor may
allow for reasonable cause shown. When made, the election is irrev-
ocable unless otherwise provided by law.

(2) An employee who elects to receive benefits from a State or
local government may not receive an annuity under subchapter III
of chapter 83 of this title and benefits from the State or local gov-
ernment for injury or disability to himself covering the same period
of time. This provision does not—

(A) bar the right of a claimant to the greater benefit con-
ferred by either the State or local government or subchapter
III of chapter 83 of this title for any part of the same period
of time;

(B) deny to an employee an annuity accruing to him under
subchapter III of chapter 83 of this title on account of service
performed by him; or

(C) deny any concurrent benefit to him from the State or
local government on account of the death of another individual.

§3374. Assignments of employees from State or local gov-
ernments

(a) An employee of a State or local government who is assigned
to a Federal agency under an arrangement under this subchapter
may—

(1) be appointed in the Federal agency without regard to
the provisions of this title governing appointment in the com-
petitive service for the agreed period of the assignment; or

(2) be deemed on detail to the Federal agency.

(b) An employee given an appointment is entitled to pay in ac-
cordance with chapter 51 and subchapter III of chapter 53 of this
title or other applicable law, and is deemed an employee of the
Federal agency for all purposes except—

(1) subchapter III of chapter 83 of this title or other appli-
cable retirement system;

(2) chapter 87 of this title; and

(3) chapter 89 of this title or other applicable health bene-
fits system unless his appointment results in the loss of cov-
erage in a group health benefits plan the premium of which
has been paid in whole or in part by a State or local govern-
ment contribution.

The above exceptions shall not apply to non-Federal employees who
are covered by chapters 83, 87, and 89 of this title by virtue of
their non-Federal employment immediately before assignment and
appointment under this section.

(c) During the period of assignment, a State or local govern-
ment employee on detail to a Federal agency—
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(1) is not entitled to pay from the agency, except to the ex-
tent that the pay received from the State or local governme
is less than the appropriate rate of pay which the duties woul
warrant under the applicable pay provisions of this title or
other applicable authority;

(2) is deemed an employee of the agency for the purpose
of chapter 73 of this title, sections 203, 205, 207, 208, 209, 602,
603, 606, 607, 643, 6564, 1905, and 1913 of title 18, sections
1343, 1344, and 1349(b) of title 31, and the Federal Tort
Claims Act and any other Federal tort liability statute; and

b(3) is subject to such regulations as the President may pre-
scribe.

The supervision of the duties of such an employee may be governed
by agreement between the Federal agency and the State or local
government concerned. A detail of a State or local government em-
ployee to a Federal agency may be made with or without reim-
bursement by the Federal agency for the pay, or a part thereof, of
the employee during the period of assignment, or for the contribu-
tion of the State or local government, or a part thereof, to employee
benefit systems.

(d) A State or local government employee who is given an ap-
pointment in a Federal agency for the period of the assignment or
who is on detail to a Federal agency and who suffers disability or
dies as a result of personal injury sustained while in the perform-
ance of his duty during the assignment shall be treated, for the
purpose of subchapter 1 of chapter 81 of this title, as though he
were an employee as defined by section 8101 of this title who had
sustained the injury in the performance of duty. When an employee
(or his dependents in case of death) entitled by reason of injury or
death to benefits under subchapter I of chapter 81 of this title is
also entitled to benefits from a State or local government for the
same injury or death, he (or his dependents in case of death) shall
elect which benefits he will receive. The election shall be made
within 1 year after the injury or death, or such further time as the
Secretary of Labor may allow for reasonable cause shown. When
made, the election is irrevocable unless otherwise provided by law.

(e) If a State or local government fails to continue the employ-
er’s contribution to State or local government retirement, life insur-
ance, and health benefit plans for a State or local government em-
ployee who is given an appointment in a Federal agency, the em-
ployer’s contributions covering the State or local government em-
ployee’s period of assignment, or any part thereof, may be made
from the appropriations of the Federal agency concerned.

§3375. Travel expenses

(a) Appropriations of a Federal agency are available to pay, or
reimburse, a Federal or State or local government employee in ac-
cordance with—

(1) subchapter 1 of chapter 57 of this title, for the expenses
of—
(A) travel, including a per diem allowance, to and from
the assignment location;
(B) a per diem allowance at the assignment location
during the period of the assignment; and
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(C) travel, including a per diem allowance, while trav-
eling on official business away from his designated post of
duty during the assignment when the head of the Federal
agency considers the travel in the interest of the United
States;

(2) section 5724 of this title, for the expenses of transpor-
tation of his immediate family and of his household goods and
personal effects to and from the assignment location;

(3) section 5724a(a) of this title, for the expenses of per
diem allowances for the immediate family of the employee to
and from the assignment location;

(4) section 5724a(c) of this title, for subsistence expenses
of the employee and his immediate family while occupying
temporary quarters at the assignment location and on return
to his former post of duty;

(5) section 5724a(g) of this title, to be used by the em-
ployee for miscellaneous expenses related to change of station
where movement or storage of household goods is involved; and

(6) section 5726(c) of this title, for the expenses of non-
temporary storage of household goods and personal effects in
connection with assignment at an isolated location.

(b) Expenses specified in subsection (a) of this section, other
than those in paragraph (1)(C), may not be allowed in connection
with the assignment of a Federal or State or local government em-
ployee under this subchapter, unless and until the employee agrees
in writing to complete the entire period of his assignment or one
year, whichever is shorter, unless separated or reassigned for rea-
sons beyond his control that are acceptable to the Federal agency
concerned. If the employee violates the agreement, the money spent
by the United States for these expenses is recoverable from the em-
ployee as a debt due the United States. The head of the Federal
agency concerned may waive in whole or in part a right of recovery
under this subsection with respect to a State or local government
employee on assignment with the agency.

(c) Appropriations of a Federal agency are available to pay ex-
penses under section 5742 of this title with respect to a Federal or
State or local government employee assigned under this sub-
chapter.

§3376. Regulations

The President may prescribe regulations for the administration
of this subchapter.



SUBCHAPTER VII—AIR TRAFFIC CONTROLLERS

§3381. Training

(a) An air traffic controller with 5 years of service as a con-
troller who is to be removed as a controller because the Secretary
has determined—

(1) he is medically disqualified for duties as a controller;
(2) he is unable to maintain technical proficiency as a con-
troller; or
(3) such removal is necessary for the preservation of the
physical or mental health of the controller;
is entitled to not more than the full-time equivalent of 2 years of
training.

(b) During a period of training under this section, a controller
shall be—

(1) retained at his last assigned grade and rate of basic
pay as a controller;

(2) entitled to each increase in rate of basic pay provided
under law; and

(3) excluded from staffing limitations otherwise applicable.

(c) Upon completion of training under this section, a controller
may be—

(1) assigned to other duties in the Executive agency in
which the controller is employed;
(2) released for transfer to another Executive agency; or
(3) involuntarily separated from the service.
The involuntary separation of a controller under this subsection is
not a removal for cause on charges of misconduct, delinquency, or
inefficiency for purposes of section 5595 or section 8336 of this title.

(d) The Secretary, without regard to section 3324(a) and (b) of
title 31, may pay, or reimburse a controller for, all or part of the
necessary expenses of training provided under this section, includ-
ing expenses authorized to be paid under chapter 41 and sub-
chapter I of chapter 57 of this title, and the costs of other services
or facilities directly related to the training of a controller.

(e) Except as provided by subsection (d) of this section, the pro-
visions of chapter 41 of this title, other than sections 4105, 4107(a)
and (b), and 4111, shall not apply to training under this section.

(f) The provisions of this section shall not otherwise affect the
authority of the Secretary to provide training under chapter 41 of
this title or under any other provision of law.

§3382. Involuntary separation for retirement

An air traffic controller who is eligible for immediate retire-
ment under section 8336 of this title may be separated involun-
tarily from the service if the Secretary determines that the separa-
tion of the controller is necessary in the interest of—

(1) aviation safety;
205
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(2) the efficient control of air traffic; or
(3) the preservation of the physical or mental health of the
controller.

Chapter 75 of this title does not apply to a determination or action
under this section. Separation under this section shall not become
final, without the consent of the controller, until the last day of the
second month following the day the controller receives a notifica-
tion of the determination by the Secretary under this section, or,
if a review is requested under section 3383 of this title, the last day
of the month in which a final decision is issued by a board of re-
view under section 3383(c) of this title, whichever is later. A con-
troller who is to be separated under this section is entitled to train-
ing under section 3381 of this title. Separation of such a controller
who elects to receive training under section 3381 shall not become
final until the last day of the month following the completion of his
training.

§ 3383. Determinations; review procedures

(a) An air traffic controller subject to a determination by the
Secretary under section 3381(a) or section 3382 of this title, shall
be furnished a written notice of the determination and the reasons
therefor, and a notification that the controller has 15 days after the
receipt of the notification within which to file a written request for
reconsideration of the determination. Unless the controller files
such a request within the 15 days, or unless the determination is
rescinded by the Secretary within the 15 days, the determination
shall be final.

(b) If the Secretary does not rescind his determination within
15 days after his receipt of the written request filed by the con-
troller under subsection (a) of this section, the Secretary shall im-
mediately convene a board of review, consisting of—

(1) a person designated by the controller;

(2) a representative of the Executive agency in which the
controller is employed designated by the Secretary; and

(3) a representative of the Merit Systems Protection Board,
designated by the Chairman, who shall serve as chairman of
the board of review.

(c) The board of review shall review evidence supporting and
inconsistent with the determination of the Secretary and, within a
period of 30 days after being convened, shall issue its findings and
furnish copies thereof to the Secretary and the controller. The
board may approve or rescind the determination of the Secretary.
A decision by the board under this subsection is final. The Sec-
retary shall take such action as may be necessary to carry out the
decision of the board.

(d) Except as provided under section 3382 of this title, the re-
view procedure of this section is in addition to any other review or
appeal procedures provided under any other provision of law, but
is the sole and exclusive administrative remedy available to a con-
troller within the Executive agency in which such controller is em-
ployed.
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§ 3384. Regulations

The Secretary is authorized to issue regulations to carry out
the provisions of this subchapter.

§3385. Effect on other authority

This subchapter shall not limit the authority of the Secretary
to reassign temporarily an air traffic controller to other duties with
or without notice, in the interest of the safe or efficient separation
and control of air traffic or the physical or mental health of a con-
troller; or to reassign permanently or separate a controller under
any other provision of law.



SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT,
TRANSFER, AND DEVELOPMENT IN THE SENIOR
EXECUTIVE SERVICE

§3391. Definitions

For the purpose of this subchapter, “agency”, “Senior Executive
Service position”, “senior executive”, “career appointee”, “limited
term appointee”, “limited emergency appointee”, “noncareer ap-
pointee”, and “general position” have the meanings set forth in sec-
tion 3132(a) of this title.

§3392. General appointment provisions

(a) Qualification standards shall be established by the head of
each agency for each Senior Executive Service position in the
agency—

(1) in accordance with requirements established by the Of-
fice of Personnel Management, with respect to standards for
career reserved positions, and

(2) after consultation with the Office, with respect to
standards for general positions.

(b) Not more than 30 percent of the Senior Executive Service
positions authorized under section 3133 of this title may at any
time be filled by individuals who did not have 5 years of current
continuous service in the civil service immediately preceding their
initial appointment to the Senior Executive Service, unless the
President certifies to the Congress that the limitation would hinder
the efficiency of the Government. In applying the preceding sen-
tence, any break in service of 3 days or less shall be disregarded.

(c)(1) If a career appointee is appointed by the President, by
and with the advice and consent of the Senate, to a civilian position
in the executive branch which is not in the Senior Executive Serv-
ice, and the rate of basic pay payable for which is equal to or great-
er than the rate payable for level V of the Executive Schedule, the
career appointee may elect (at such time and in such manner as
the Office may prescribe) to continue to have the provisions of this
title relating to basic pay, performance awards, awarding of ranks,
severance pay, leave, and retirement apply as if the career ap-
pointee remained in the Senior Executive Service position from
which he was appointed. Such provisions shall apply in lieu of the
provisions which would otherwise apply—

(A) to the extent provided under regulations prescribed by
the Office, and

(B) so long as the appointee continues to serve under such
Presidential appointment.

(2) An election under paragraph (1) may also be made by any
career appointee who is appointed to a civilian position in the exec-
utive branch—

(A) which is not in the Senior Executive Service; and

208
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(B) which is covered by the Executive Schedule, or the rate

of basic pay for which is fixed by statute at a rate equal to 1

of the levels of the Executive Schedule.

An election under this paragraph shall remain effective so long as
the appointee continues to serve in the same position.

(d) Appointment or removal of a person to or from any Senior
Executive Service position in an independent regulatory commis-
sion shall not be sulject, directly or indirectly, to review or ap-
proval by any officer or entity within the Executive Office of the
President.

§3393. Career appointments

(a) Each agency shall establish a recruitment program, in ac-
cordance with guidelines which shall be issued by the Office of Per-
sonnel Management, which provides for recruitment of career ap-
pointees from—

(1) all groups of qualified individuals within the civil serv-
ice; or

(2) all groups of qualified individuals whether or not with-
in the civil service.

(b) Each agency shall establish one or more executive resources
boards, as appropriate, the members of which shall be appointed by
the head of the agency from among employees of the agency or
commissioned officers of the uniformed services serving on active
duty in such agency. The boards shall, in accordance with merit
staffing requirements established by the Office, conduct the merit
staffing process for career appointees, including—

(1) reviewing the executive qualifications of each candidate
for a position to be filled by a career appointee; and

(2) making written recommendations to the appropriate
appointing authority concerning such candidates.

(cX1) The Office shall establish one or more qualifications re-
view boards, as appropriate. It is the function of the boards to cer-
tify the executive qualifications of candidates for initial appoint-
ment as career appointees in accordance with regulations pre-
scribed by the Office. Of the members of each board more than one-
half shall be appointed from among career appointees. Appoint-
ments to such boards shall be made on a non-partisan basis, the
sole selection criterion being the professional knowledge of public
management and knowledge of the appropriate occupational fields
of the intended appointee.

(2) The Office shall, in consultation with the various qualifica-
tion review boards, prescribe criteria for establishing executive
qualifications for appointment of career appointees. The criteria
shall provide for—

(A) consideration of demonstrated executive experience;

(B) consideration of successful participation in a career ex-
ecutive development program which is approved by the Office;
and

(C) sufficient flexibility to allow for the appointment of in-
dividuals who have special or unique qualities which indicate
a likelihood of executive success and who would not otherwise
be eligible for appointment.



Sec. 3393a CH. 33 (SUBCH V1) —APPOINTMENT, ETC.—SES 210

(d) An individual’s initial appointment as a career appointee
shall become final only after the individual has served a 1-year pro-
bationary period as a career appointee.

(e) Each career appointee shall meet the executive qualifica-
tions of the position to which appointed, as determined in writing
by the appointing authority.

(D) The title of each career reserved position shall be published
in the Federal Register.

(g) A career appointee may not be removed from the Senior Ex-
ecutive Service or civil service except in accordance with the appli-
cable provisions of sections 1215, 3393a, 3592, 3595, 7532, or 7543
of this title.

§3393a. Recertification

(a)}(1) In order.to ensure that the performance of career ap-
pointees demonstrates the excellence needed to meet the goals of
the Senior Executive Service, as set forth in section 3131, each ca-
reer appointee shall be subject to recertification by the employing
agency in accordance with the provisions of this section.

(2) Beginning in calendar year 1991, and recurring every third
calendar year thereafter, the head of an agency shall determine a
time during such calendar year when the performance of career ap-
pointees in the agency shall be subject to recertification. Recertifi-
cation shall not be required or any career appointee who has not
been continuously employed as a senior executive for the 156 weeks
preceding the time determined for the recertification. For the pur-
poses of the previous sentence, a break in service of 6 months shall
be deemed not to interrupt the 156 weeks of continuous employ-
ment.

(b) The supervising official of each career appointee shall sub-
mit to a performance review board established by the agency under
section 4314 a recommendation as to whether the career ap-
pointee’s performance justifies recertification as a senior executive,
based on such factors as the career appointee’s performance ratings
for the 3 preceding years under section 4314, any award or other
recognition received by the career appointee, any developmental ac-
tivities of the career appointee, and any other relevant factors. The
supervising official’'s recommendation shall reflect that official’s
view as to whether the career appointee’s overall performance over
the 3 preceding years has demonstrated the excellence expected of
a senior executive in relation to the written performance require-
ments for the career appointee’s senior executive position as estab-
lished under section 4312(b). The career appointee may submit to
the performance review board a statement of accomplishments and
other documentation giving evidence of the quality of the career ap-
pointee’s performance.

(c)(1) After considering the recommendation and other informa-
tion received under subsection (b), the performance review board
shall submit to the appointing authority a recommendation as to
whether the career appointee should be recertified, conditionally
recertified, or not recertified as a senior executive. If the board pro-
poses to recommend conditional recertification or non-recertifi-
cation, then the affected appointee shall be so notified and shall
have the opportunity to appear before the performance review
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board. If the board is recommending that the career appointee be
recertified, the board may also recommend that the career ap-
pointee’s rate of pay be increased to a higher rate established
under section 5382. If the board is recommending that the career
appointee be conditionally recertified, the board may recommend
that the career appointee’s pay be reduced to the next lower rate
established under section 5382. The board shall also provide to the
appointing authority the recommendation and other information re-
ceived under subsection (b).

(2) More than one-half of the members of a performance review
board under this section shall consist of career appointees. The re-
quirement of the preceding sentence shall not apply in any case in
which the Office of Personnel Management determines that there
exists an insufficient number of career appointees available to com-
ply with the requirement.

(d)(1) If the appointing authority determines that the career
appointee’s performance during the preceding 3 years demonstrates
the excellence expected of a senior executive, the appointing au-
thority shall recommend to the head of the agency that the career
appointee be recertified as a senior executive.

(2) If the appointing authority determines that the career ap-
pointee’s performance has not demonstrated the excellence ex-
pected of a senior executive, the appointing authority shall rec-
ommend to the head of the agency that the career appointee be
conditionally recertified as a senior executive or not be recertified
as a senior executive.

(eX1) If the head of the agency decides that the career ap-
pointee’s performance warrants recertification as a senior execu-
tive, the career appointee shall continue in the Senior Executive
Service. If a career appointee is recertified as a senior executive,
the career appointee’s rate of basic pay may not be reduced at the
time of recertification.

(2) If the head of the agency decides that the career appointee’s
performance does not warrant full recertification, but does warrant
conditional recertification, the career appointee—

(A) shall remain a career appointee in the Senior Execu-
tive Service;

(B) shall be subject to continuing close review of the career
appointee’s performance by the supervising official in coordina-
tion with an executive resources board established under sec-
tion 3393, in accordance with a performance improvement plan
developed by the supervising official and subject to the ap-
proval of the executive resources board,;

(C) may, if the head of the agency so determines, be re-
duced to the next lower rate of basic pay established under sec-
tion 5382; and

(D) shall be removed from the Senior Executive Service if
the career appointee is not recertified as a senior executive at
the end of the 12-month period following the conditional recer-
tification.

If, at the end of the 12-month period following the conditional re-
certification, the career appointee is recertified as a senior execu-
tive, any reduction that was made in the career appointee’s rate of
basic pay under subparagraph (C) shall be restored prospectively.
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(3) If the head of the agency decides that the career appointee’s
performance does not demonstrate that the career appointee quali-
fies for recertification or conditional recertification as a senior exec-
utive, the career appointee shall be removed from the Senior Exec-
utive Service in accordance with section 3592.

(f) The Office of Personnel Management shall prescribe stand-
ards and procedures to ensure consistency and fairness for the
process of recertification under this section.

§3394. Noncareer and limited appointments

(a) Each noncareer appointee, limited term appointee, and lim-
ited emergency appointee shall meet the qualifications of the posi-
tion to which appointed, as determined in writing by the appoint-
ing authority.

(b) An individual may not be appointed as a limited term ap-
pointee or as a limited emergency appointee without the prior ap-
proval of the exercise of such appointing authority by the Office of
Personnel Management.

§3395. Reassignment and transfer within the Senior Execu-
tive Service

(a)(1) A career appointee in an agency—

(A) may, subject to paragraph (2) of this subsection, be re-
assigned to any Senior Executive Service position in the same
agency for which the appointee is qualified; and

(B) may transfer to a Senior Executive Service position in
another agency for which the appointee is qualified, with the
approval of the agency to which the appointee transfers.

(2)(A) Except as provided in subparagraph (B) of this para-
graph, a career appointee may be reassigned to any Senior Execu-
tive Service position only if the career appointee receives written
notice of the reassignment at least 15 days before the effective date
of such reassignment.

(B)(i) A career appointee may not be reassigned to a Senior Ex-
ecutive Service position outside the career appointee’s commuting
area unless—

(I) before providing notice under subclause (II) of this
clause (or seeking or obtaining the consent of the career ap-
pointee under clause (ii) of this subparagraph to waive such
notice), the agency consults with the career appointee on the
reasons for, and the appointee’s preferences with respect to,
the proposed reassignment; and .

(IT) the career appointee receives written notice of the re-
assignment, including a statement of the reasons for the reas-
signment, at least 60 days before the effective date of the reas-
signment.

(11) Notice of reassignment under clause (i)II) of this subpara-
graph may be waived with the written consent of the career ap-
pointee involved.

(b)(1) Notwithstanding section 3394(b) of this title, a limited
emergency appointee may be reassigned to another Senior Execu-
tive Service position in the same agency established to meet a bona
fide, unanticipated, urgent need, except that the appointee may not
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serve in one or more positions in such agency under such appoint-
ment in excess of 18 months.

(2) Notwithstanding section 3394(b) of this title, a limited term
appointee may be reassigned to another Senior Executive Service
position in the same agency the duties of which will expire at the
end of a term of 3 years or less, except that the appointee may not
serve in one or more positions in the agency under such appoint-
ment in excess of 3 years.

{c) A limited term appointee or a limited emergency appointee
may not be appointed to, or continue to hold, a position under such
an appointment if, within the preceding 48 months, the individual
has served more than 36 months, in the aggregate, under any com-
bination of such types of appointment.

(d) A noncareer appointee in an agency—

(1) may be reassigned to any general position in the agen-
cy for which the appointee is qualified; and

(2) may transfer to a general position in another agency
fv‘vith the approval of the agency to which the appointee trans-
ers,

(e)(1) Except as provided in paragraph (2) of this subsection, a
career appointee in an agency may not be involuntarily
reassigned—

(A) within 120 days after an appointment of the head of
the agency; or
(B) within 120 days after the appointment in the agency
of the career appointee’s most immediate supervisor who—
(1) is a noncareer appointee; and
(ii) has the authority to make an initial appraisal of
the career appointee’s performance under subchapter II of
chapter 43.

(2) Paragraph (1) of this subsection does not apply with respect
to—

(A) any reassignment under section 4314(b}(3) of this title;
or

(B) any disciplinary action initiated before an appointment
referred to in paragraph (1) of this subsection.

(3) For the purpose of applying paragraph (1) to a career ap-
pointee, any days (not to exceed a total of 60) during which such
career appointee is serving pursuant to a detail or other temporary
assignment apart from such appointee’s regular position shall not
be counted in determining the number of days that have elapsed
since an appointment referred to in subparagraph (A) or (B) of such
paragraph.

§ 3396. Development for and within the Senior Executive
Service

(a) The Office of Personnel Management shall establish pro-
grams for the systematic development of candidates for the Senior
Executive Service and for the continuing development of senior ex-
ecutives, or require agencies to establish such programs which
meet criteria prescribed by the Office.

(b) The Office shall assist agencies in the establishment of pro-
grams required under subsection (a) of this section and shall mon-
itor the implementation of the programs. If the Office finds that
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any agency’s program under subsection (a) of this section is not in
compliance with the criteria prescribed under such subsection, it
shall require the agency to take such corrective action as may be
necessary to bring the program into compliance with the criteria.

(c)(1) The head of an agency may grant a sabbatical to any ca-
reer appointee for not to exceed 11 months in order to permit the
appointee to engage in study or uncompensated work experience
which will contribute to the appointee’s development and effective-
ness. A sabbatical shall not result in loss of, or reduction in, pay,
leave to which the career appointee is otherwise entitled, credit for
time or service, or performance or efficiency rating. The head of the
agency may authorize in accordance with chapter 57 of this title
such travel expenses (including per diem allowances) as the head
of the agency may determine to be essential for the study or experi-
ence.

(2) A sabbatical under this subsection may not be granted to
any career appointee—

(A) more than once in any 10-year period;
(B) unless the appointee has completed 7 years of service—

(i) in one or more positions in the Senior Executive
Service;

(ii) in one or more other positions in the civil service
the level of duties and responsibilities of which are equiva-
lent to the level of duties and responsibilities of positions
in the Senior Executive Service; or

(iii) in any combination of such positions, except that
not less than 2 years of such 7 years of service must be
in the Senior Executive Service; and
(C) if the appointee is eligible for voluntary retirement

with a right to an immediate annuity under section 8336 of

this title.
Any period of assignment under section 3373 of this title, relating
to assignments of employees to State and local governments, shall
not be considered a period of service for the purpose of subpara-
graph (B) of this paragraph.

(3XA) Any career appointee in an agency may be granted a
sabbatical under this subsection only if the appointee agrees, as a
condition of accepting the sabbatical, to serve in the civil service
upon the completion of the sabbatical for a period of 2 consecutive
years,

(B) Each agreement required under subparagraph (A) of this
paragraph shall provide that in the event the career appointee fails
to carry out the agreement (except for good and sufficient reason
as determined by the head of the agency who granted the sab-
batical) the appointee shall be liable to the United States for pay-
ment of all expenses (including salary) of the sabbatical. The
amount shall be treated as a debt due the United States.

(d)(1) The Office shall encourage and assist individuals to im-
prove their skills and increase their contribution by service in a va-
riety of agencies as well as by accepting temporary placements in
State or local governments or in the private sector.

(2) In order to promote the professional development of career
appointees and to assist them in achieving their maximum levels
of proficiency, the Office shall, in a manner consistent with the
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needs of the Government provide appropriate informational serv-
ices and otherwise encourage career appointees to take advantage
of any opportunities relating to—
(A) sabbaticals;
(B) training; or
(C) details or other temporary assignments in other agen-
cies, State or local governments, or the private sector.

§3397. Regulations

The Office of Personnel Management shall prescribe regula-
tions to carry out the purpose of this subchapter.
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§ 3401. Definitions

For the purpose of this chapter—
(1) “agency” means—
(A) an Executive agency;
(B) a military department;
(C) an agency in the judicial branch;
(D) the Library of Congress;
(E) the Botanic Garden; and
(F) the Office of the Architect of the Capitol;
but does not include—
(i) a Government controlled corporation;
(i) the Tennessee Valley Authority;
(iti) the Alaska Railroad;
(iv) the Virgin Islands Corporation;
(v) the Federal Bureau of Investigation, Department of
Justice;
(vi) the Central Intelligence Agency; and
(vii) the National Security Agency, Department of De-
fense; and
(2) “part-time career employment” means part-time em-
ployment of 16 to 32 hours a week (or 32 to 64 hours during
a biweekly pay period in the case of a flexible or compressed
work schedule under subchapter II of chapter 61 of this title)
under a schedule consisting of an equal or varied number of
hours per day, whether in a position which would be part-time
without regard to this section or one established to allow job-
sharing or comparable arrangements, but does not include em-
ployment on a temporary or intermittent basis.

§3402. Establishment of part-time career employment pro-
grams

(a)(1) In order to promote part-time career employment oppor-
tunities in all grade levels, the head of each agency, by regulation,
shall establish and maintain a program for part-time career em-
ployment within such agency. Such regulations shall provide for—

(A) the review of positions which, after such positions be-
come vacant, may be filled on a part-time career employment
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basis (including the establishment of criteria to be used in

identifying such positions);

(B) procedures and criteria to be used in connection with
establishing or converting positions for part-time career em-
ployment, subject to the limitations of section 3403 of this title;

(C) annual goals for establishing or converting positions
for part-time career employment, and a timetable setting forth
interim and final deadlines for achieving such goals;

(D) a continuing review and evaluation of the part-time ca-
ree(;‘ employment program established under such regulations;
an

(E) procedures for notifying the public of vacant part-time
positions in such agency, utilizing facilities and funds other-
wise available to such agency for the dissemination of informa-
tion.

(2) The head of each agency shall provide for communication
between, and coordination of the activities of, the individuals with-
in such agency whose responsibilities relate to the part-time career
employment program established within that agency.

(3) Regulations established under paragraph (1) of this sub-
section may provide for such exceptions as may be necessary to
carry out the mission of the agency.

(b)(1) The Office of Personnel Management, by regulation, shall
establish and maintain a program under which it shall, on the re-
quest of an agency, advise and assist such agency in the establish-
ment and maintenance of its part-time career employment program
under this chapter.

(2) The Office shall conduct a research and demonstration pro-
gram with respect to part-time career employment within the Fed-
eral Government. In particular, such program shall be directed to—

(A) determining the extent to which part-time career em-
ployment may be used in filling positions which have not tradi-
tionally been open for such employment on any extensive basis,
such as supervisory, managerial, and professional positions;

(B) determining the extent to which job-sharing arrange-
ments may be established for various occupations and posi-
tions; and

(C) evaluating attitudes, benefits, costs, efficiency, and pro-
ductivity associated with part-time career employment, as well
as its various sociological effects as a mode of employment.

§3403. Limitations

(a) An agency shall not abolish any position occupied by an em-
ployee in order to make the duties of such position available to be
performed on a part-time career employment basis.

(b) Any person who is employed on a full-time basis in an
agency shall not be required to accept part-time employment as a
condition of continued employment.

§ 3404. Personnel ceilings

In administering any personnel ceiling applicable to an agency
(or unit therein), an employee employed by such agency on a part-
time career employment basis shall be counted as a fraction which
is determined by dividing 40 hours into the average number of
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hours of such employee’s regularly scheduled workweek. This sec-
tion shall become effective on October 1, 1980.

§3405. Nonapplicability

(a) If, on the date of enactment of this chapter, there is in ef-
fect with respect to positions within an agency a collective-bar-
gaining agreement which establishes the number of hours of em-
ployment a week, then this chapter shall not apply to those posi-
tions.

(b) This chapter shall not require part-time career employment
in positions the rate of basic pay for which is fixed at a rate equal
to or greater than the minimum rate payable under section 5376.

§3406. Regulations

Before any regulation is prescribed under this chapter, a copy
of the proposed regulation shall be published in the Federal Reg-
ister and an opportunity provided to interested parties to present
written comment and, where practicable, oral comment. Initial reg-
ulations shall be prescribed not later than 180 days after the date
of the enactment of this chapter.

[§3407. Repealed. Pub. L. 104-66, §3001(a)(1), Dec. 21, 1995,
109 Stat. 733.]

§3408. Employee organization representation

If an employee organization has been accorded exclusive rec-
ognition with respect to a unit within an agency, then the employee
organization shall be entitled to represent all employees within
that unit employed on a part-time career employment basis.
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SUBCHAPTER I--RETENTION PREFERENCE
§3501. Definitions; application

(a) For the purpose of this subchapter, except section 3504—

(1) “active service” has the meaning given it by section 101
of title 37;

(2) “a retired member of a uniformed service” means a
member or former member of a uniformed service who is enti-
tled, under statute, to retired, retirement, or retainer pay on
account of his service as such a member; and

(3) a preference eligible employee who is a retired member
off a uniformed service is considered a preference eligible only
1 C—

(A) his retirement was based on disability—
219
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(i) resulting from injury or disease received in line
of duty as a direct result of armed conflict; or

(i1) caused by an instrumentality of war and in-
curred in the line of duty durinf a 1period of war as de-

fined by sections 101 and 301 of title 38;

(B) his service does not include twenty or more years
of full-time active service, regardless of when performed
but not including period of active duty for training; or

(C) on November 30, 1964, he was employed in a posi-
tion to which this subchapter applies and thereafter he
continued to be so employed without a break in service of
more than 30 days.

(b) Except as otherwise provided by this subsection and section
3504 of this title, this subchapter applies to each employee in or
under an Executive agency. This subchapter does not apply to an
employee whose appointment is required by Congress to be con-
firmed by, or made with the advice and consent of, the Senate or
to a member of the Senior Executive Service or the Federal Bureau
of Investigation and Drug Enforcement Administration Senior Ex-
ecutive Service.

§3502. Order of retention

(a) The Office of Personnel Management shall prescribe regula-
tions for the release of competing employees in a reduction in force
which give due effect to—

(1) tenure of employment;

(2) military preference, subject to section 3501(a)(3) of this
title;

(3) length of service; and

(4) efficiency or performance ratings.

In computing length of service, a competing employee—

(A) who is not a retired member of a uniformed service is
entitled to credit for the total length of time in active service
in the armed forces;

(B) who is a retired member of a uniformed service is enti-
tled to credit for—

(i) the length of time in active service in the armed
forces during a war, or in a campaign or expedition for
which a campaign badge has been authorized; or

(ii) the total length of time in active service in the
armed forces if he is included under section 3501(a)(3) (A),
(B), or (C) of this title; and
(C) is entitled to credit for—

(i) service rendered as an employee of a county com-
mittee established pursuant to section 8(b) of the Soil Con-
servation and Allotment Act or of a committee or associa-
tion of producers described in section 10(b) of the Agricul-
tural Adjustment Act; and

(ii) service rendered as an employee described in sec-
tion 2105(c) if such employee moves or has moved, on or
after January 1, 1966, without a break in service of more
than 3 days, from a position in a nonappropriated fund in-
strumentality of the Department of Defense or the Coast
Guard to a position in the Department of Defense or the
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Coast Guard, respectively, that is not described in section

2105(c).

(b) A preference eligible described in section 2108(3)(C) of this
title who has a compensable service-connected disability of 30 per-
cent or more and whose performance has not been rated unaccept-
able under a performance appraisal system implemented under
chapter 43 of this title is entitled to be retained in preference to
other preference eligibles.

(¢) An employee who is entitled to retention preference and
whose performance has not been rated unacceptable under a per-
formance appraisal system implemented under chapter 43 of this
title is entitled to be retained in preference to other competing em-
ployees.

(d)(1) Except as provided under subsection (e), an employee
may not be released, due to a reduction in force, unless-—

(A) such employee and such employee’s exclusive rep-
resentative for collective-bargaining purposes (if any) are given
written notice, in conformance with the requirements of para-
graph (2), at least 60 days before such employee is so rzleased;
and

(B) if the reduction in force would involve the separation
of a significant number of employees, the requirements of para-
graph (3) are met at least 60 days before any employee is so
released.

(2) Any notice under paragraph (1)(A) shall include—

(A) the personnel action to be taken with respect to the
employee involved;

(B) the effective date of the action;

(C) a description of the procedures applicable in identifying
employees for release;

(D) the employee’s ranking relative to other competing em-
ployees, and how that ranking was determined; and

(E) a description of any appeal or other rights which may
be available.

(3) Notice under paragraph (1}(B)—

(A) shall be given to—

(i)! the appropriate State dislocated worker unit or of-
fice (referred to in section 311(b)2) of the Job Training
Partnership Act), or the State or entity designated by the
State to carry out rapid response activities under section
134(a)(2)(A) of the Workforce Investment Act of 1998; and

!The amendments made by section 404(fX1) of Public Law 105-277 (112 Stat. 2681-883) take
effect on July 1, 2000 and are as follows:
(£ REFERENCES TO JOB TRAINING PARTNERSHIP ACT SUBSEQUENT TO REPEAL.—
(1) TITLE 5, UNITED STATES CODE.—Section 3502(d) of title 5, United States Code, is
amended—
(A) in paragraph (3)—
(i) in subparagraph (A), by striking clause (i) and inserting the following:
“(i) the State or entity des{ﬁnabed by the State to carry out rapid response activities
under section 134(a}2)(A) of the Work{orce Investment Act of 1998; and”; and
(ii) in su;)paragraph (BXiii), by striking “under the Job Training Partnership
Act or”; an
(B) in paragraph (4), in the second sentence, by striking “the Job Training Partner-
ship Act or”.

L * » * L » *®
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(ii) the chief elected official of such unit or each of
such units of local government as may be appropriate; and
(B) shall consist of written notification as to—

(i) the number of employees to be separated from serv-
ice due to the reduction in force (broken down by geo-
graphic area or on such other basis as may be required
under paragraph (4));

(ii) when those separations will occur; and

(iii) any other matter which might facilitate the deliv-
ery of rapid response assistance or other services under
the Job Training Partnership Act or under title I of the
Workforce Investment Act of 1998.

(4) The Office shall prescribe such regulations as may be nec-
essary to carry out this subsection. The Office shall consult with
the Secretary of Labor on matters relating to the Job Training
Partnership Act or title I of the Workforce Investment Act of 1998.

(eX1) Subject to paragraph (3), upon request submitted under
paragraph (2), the President may, in writing, shorten the period of
advance notice required under subsection (dX(1)(A) and (B), with re-
spect to a particular reduction in force, if necessary because of cir-
cumstances not reasonably foreseeable.

(2) A request to shorten notice periods shall be submitted to
the President by the head of the agency involved, and shall indi-
cate the reduction in force to which the request pertains, the num-
ber of days by which the agency head requests that the periods be
shortened, and the reasons why the request is necessary.

(3) No notice period may be shortened to less than 30 days
under this subsection.

(fX(1) The Secretary of Defense or the Secretary of a military
department may—

(A) separate from service any employee who volunteers to
be separated under this subparagraph even though the em-
ployee is not otherwise subject to separation due to a reduction
in force; and

(B) for each employee voluntarily separated under sub-
paragraph (A), retain an employee in a similar position who
would otherwise be separated due to a reduction in force.

(2) The separation of an employee under paragraph (1)(A) shall
be treated as an involuntary separation due to a reduction in force.

(3) An employee with critical knowledge and skills (as defined
by the Secretary concerned) may not participate in a voluntary sep-
aration under paragraph (1)(A) if the Secretary concerned deter-
mines that such participation would impair the performance of the
mission of the Department of Defense or the military department
concerned.

(4) The regulations prescribed under this section shall incor-
porate the authority provided in this subsection.

(5) No authority under paragraph (1) may be exercised after
September 30, 2001.

§3503. Transfer of functions

(a) When a function is transferred from one agency to another,
each competing employee in the function shall be transferred to the
receiving agency for employment in a position for which he is quali-
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fied before the receiving agency may make an appointment from
another source to that position.

(b) When one agency is replaced by another, each competing
employee in the agency to be replaced shall be transferred to the
replacing agency for employment in a position for which he is
qualified before the replacing agency may make an appointment
from another source to that position.

§3504. Preference eligibles; retention; physical qualifica-
tions; waiver

(a) In determining qualifications of a preference eligible for re-
tention in a position in the competitive service, an Executive agen-
cy, or the government of the District of Columbia, the Office of Per-
sonnel Management or other examining agency shall waive—

(1) requirements as to age, height, and weight, unless the
requirement is essential to the performance of the duties of the
position; and

(2) physical requirements if, in the opinion of the Office or
other examining agency, after considering the recommendation
of an accredited physician, the preference eligible is physically
able to perform efficiently the duties of the position.

(b) If an examining agency determines that, on the basis of evi-
dence before it, a preference eligible described in section 2108(3)(C)
of this title who has a compensable service-connected disability of
30 percent or more is not able to fulfill the physical requirements
of the position, the examining agency shall notify the Office of the
determination and, at the same time, the examining agency shall
notify the preference eligible of the reasons for the determination
and of the right to respond, within 15 days of the date of the notifi-
cation, to the Office. The Office shall require a demonstration by
the appointing authority that the notification was timely sent to
the preference eligible’s last known address and shall, before the
selection of any other person for the position, make a final deter-
mination on the physical ability of the preference eligible to per-
form the duties of the position, taking into account any additional
information provided in the response. When the Office has com-
pleted its review of the proposed disqualification on the basis of
physical disability, it shall send its findings to the appointing au-
thority and the preference eligible. The appointing authority shall
comply with the findings of the Office. The functions of the Office
under this subsection may not be delegated.



[SUBCHAPTER II—RESTORATION AFTER ACTIVE DUTY OR
TRAINING DUTY]

[§3551. Repealed. Section 2(b)(2)(B) of P.L. 103-353, 108
Stat. 3169.]
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SUBCHAPTER III—REINSTATEMENT OR RESTORATION
g}l;;l}‘E% T%USPENSION OR REMOVAL FOR NATIONAL
URI

§ 3571. Reinstatement or restoration; individuals suspended
or removed for national security

An individual suspended or removed under section 7532 of this
title may be restored to duty in the discretion of the head of the
agency concerned.
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SUBCHAPTER IV—REEMPLOYMENT AFTER SERVICE WITH
AN INTERNATIONAL ORGANIZATION

§ 3581. Definitions

For the purpose of this subchapter—
(1) “agency” means—
(A) an Executive agency;
(B) a military department; and
(C) an employing authority in the legislative branch;
(2) “employee” means an employee in or under an agency;
(3) “international organization” means a public inter-
national organization or international-organization preparatory
commission in which the Government of the United States par-
ticipates;
(4) “transfer” means the change, of position by an employee
from an agency to an international organization; and
(5) “reemployment” means—
(A) the reemployment of an employee under section
3582(b) of this title; or
(B) the reemployment of a Congressional employee
within 90 days from his separation from an international
organization;
following a term of employment not extending beyond the pe-
riod named by the head of the agency at the time of consent
to transfer or, in the absence of a named period, not extending
beyond the first 5 consecutive years, or any extension thereof,
after entering the employ of the international organization.

§3582. Rights of transferring employees

(a) An employee serving under an appointment not limited to
1 year or less who transfers to an international organization with
the consent of the head of his agency is entitled—

(1) to retain coverage, rights, and benefits under any sys-
tem established by law for the retirement of employees, if nec-
essary employee deductions and agency contributions in pay-
ment for the coverage, rights, and benefits for the period of em-
ployment with the international organization are currently de-
posited in the system’s fund or depository; and the period dur-
ing which coverage, rights, and benefits are retained under
this paragraph is deemed creditable service under the system,
except that such service shall not be considered creditable serv-
ice for the purpose of any retirement system for transferring
personnel, if such service forms the basis, in whole or in part,
for an annuity or pension under the retirement system of the
international organization;

(2) to retain coverage, rights, and benefits under chapters
87 and 89 of this title, if necessary employee deductions and
agency contributions in payment for the coverage, rights, and
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benefits for the period of employment with the international

organization are currently deposited in the Employees’ Life In-

surance Fund and the Employees’ Health Benegts Fund, as ap-
glicable, and the period during which coverage, rights, and

enefits are retained under this paragraph is deemed service
as an employee under chapters 87 and 89 of this title;

(3) to retain coverage, rights, and benefits under sub-
chapter 1 of chapter 81 of this title, and for this purpose his
employment with the international organization is deemed em-
ployment by the United States, but if he or his dependents re-
ceive from the international organization a payment, allow-
ance, gratuity, payment under an insurance policy for which
the premium is wholly paid by the international organization,
or other benefit of any I]:)nind on account of the same injury or
death, the amount thereof, is credited against disability or
death compensation, as the case may be, payable under sub-
chapter I of chapter 81 of this title; and

(4) to elect to retain to his credit all accumulated and cur-
rent accrued annual leave to which entitled at the time of
transfer which would otherwise be liquidated by a lump-sum
payment. On his request at any time before reemployment, he
shall be paid for the annual leave retained. If he receives a
lump-sum payment and is reemployed within 6 months after
transfer, he shall refund to the agency the amount of the lump-
sum payment. This paragraph does not operate to cause a for-
feiture of retained annual leave following reemployment or to
deprive an employee of a lump-sum payment to which he
would otherwise be entitled.

(b) An employee entitled to the benefits of subsection (a) of this
section is entitled to be reemployed within 30 days of his applica-
tion for reemployment in his former position or a position of like
§fgniority, status, and pay in the agency from which he transferred,
1 [

(1) he is separated from the international organization
within 5 years, or any extension thereof, after entering on duty
with the international organization or within such shorter pe-
riod as may be named by the head of the agency at the time
of consent to transfer; and

(2) he applies for reemployment not later than 90 days
after the separation.

On reemployment, an employee entitled to the benefits of sub-
section (a) is entitled to the rate of basic pay to which the employee
would have been entitled had the employee remained in the civil
service. On reemployment, the agency shall restore the sick leave
account of the employee, by credit or charge, to its status at the
time of transfer. The period of separation caused by the employ-
ment of the employee with the international organization and the
period necessary to effect reemployment are deemed creditable
service for all appropriate civil service employment purposes. This
subsection does not apply to a congressional employee.

(¢) This section applies only with respect to so much of a period
of employment with an international organization as does not ex-
ceed 5 years, or any extension thereof, or such shorter period
named by the head of the agency at the time of consent to transfer,
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except that for retirement and insurance purposes this section con-
tinues to apply during the period after separation from the inter-
national organization in which—

(1) an employee, except a Congressional employee, is prop-
erly exercising or could exercise the reemployment right estab-
lished by subsection (b) of this section; or

(2) a Congressional employee is effecting or could effect a
reemployment.

During that reemployment period, the employee is deemed on leave
without pay for retirement and insurance purposes.

(d) During the employee’s period of service with the inter-
national organization, the agency from which the employee is
transferred shall make contributions for retirement and insurance
purposes from the appropriations or funds of that agency so long
as contributions are made by the employee.

§3583. Computations

A computation under this subchapter before reemployment is
made in the same manner as if the employee had received basic
pay, or basic pay plus additional pay in the case of a Congressional
employee, at the rate at which it would have been payable had the
employee continued in the position in which he was serving at the
time of transfer.

§3584. Regulations

The President may prescribe regulations necessary to carry out
this subchapter and section 3343 of this title and to protect and as-
sure the retirement, insurance, leave, and reemployment rights
and such other similar civil service employment rights as he finds
appropriate. The regulations may provide for the exclusion of em-
ployees from the application of this subchapter and section 3343 of
this title on the basis of the nature and type of employment includ-
ing excepted appointments of a confidential or policy-determining
character, or conditions pertaining to the employment including
short-term appointments, seasonal or intermittent employment,
and part-time employment.



SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND GUAR-
SERT\I;I%% PLACEMENT IN THE SENIOR EXECUTIVE

§3591. Definitions

For the purpose of this subchapter “agency”, “Senior Executive
Service posmon “senior executive”, “career appomtee , “limited
term appointee”, “limited emergency appointee”, “noncareer ap-
pointee”, and “general position” have the meam'ngs set forth in sec-
tion 3132(a) of this title.

§3592. Removal from the Senior Executive Service

(a) Except as provided in subsection (b) of this section, a career
appointee may be removed from the Senior Executive Service to a
civil service position outside of the Senior Executive Service—

(1) during the 1-year period of probation under section
3393(d) of this title,

(2) at any time for less than fully successful executive per-
formance as determined under subchapter II of chapter 43 of
this title, or

(3) if the career appointee is not recertified as a senior ex-
ecutive under section 3393a,

except that in the case of a removal under paragraph (2) of this
subsection the career appointee shall, at least 15 days before the
removal, be entitled, upon request, to an informal hearing before
an official designated by the Merit Systems Protection Board at
which the career appointee may appear and present arguments,
but such hearing shall not give the career appointee the right to
initiate an action with the Board under section 7701 of this title,
nor need the removal action be delayed as a result of the granting
of such hearing. In the case of a removal under paragraph (3) of
this subsection, the career appointee shall have the right to appeal
the removal from the Senior Executive Service to the Merit Sys-
tems Protection Board under section 7701.

(b)(1) Except as provided in paragraph (2) of this subsection,
a career appointee in an agency may not be involuntarily
removed—

(A) within 120 days after an appointment of the head of
the agency; or

(B) within 120 days after the appointment in the agency
of the career appointee’s most immediate supervisor who—

(i) is a noncareer appointee; and
(ii) has the authority to remove the career appointee.

(2) Paragraph (1) of this subsection does not apply with respect
to—

(A) any removal under section 4314(b)3) of this title; or

(B) any disciplinary action initiated before an appointment
referred to in paragraph (1) of this subsection.
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(c) A limited emergency appointee, limited term appointee, or
noncareer appointee may be removed from the service at any time.

§3593. Reinstatement in the Senior Executive Service

(a) A former career appointee may be reinstated, without re-
gard to section 3393(b) and (c) of this title, to any Senior Executive
Service position for which the appointee is qualified if—

(1) the appointee has successfully completed the proba-
tioalary period established under section 3393(d) of this title;
an

(2) the appointee left the Senior Executive Service for rea-
sons other than misconduct, neglect of duty, malfeasance, less
than fully successful executive performance as determined
under subchapter II of chapter 43 of this title, or failure to be
recertified as a senior executive under section 3393a.

(b) A career appointee who is appointed by the President to
any civil service position outside the Senior Executive Service and
who leaves the position for reasons other than misconduct, neglect
of duty, or malfeasance shall be entitled to be placed in the Senior
Executive Service if the appointee applies to the Office of Personnel
Management within 90 days after separation from the Presidential
appointment.

(c)(1) A former career appointee shall be reinstated, without re-
gard to section 3393(b) and (c) of this title, to any vacant Senior
Executive Service position in an agency for which the appointee is
qualified if—

(A) the individual was a career appointee on May 31, 1981;

(B) the appointee was removed from the Senior Executive
Service under section 3595 of this title before October 1, 1984,
due to a reduction in force in that agency;

(C) before the removal occurred, the appointee successfully
completed the probationary period established under section
3393(d) of this title; and

(D) the appointee applies for that vacant position within
one year after the Office receives certification regarding that
appointee pursuant to section 3595(b)(3)(B) of this title.

(2) A career appointee is entitled to appeal to the Merit Sys-
tems Protection Board under section 7701 of this title any deter-
mination by the agency that the appointee is not qualified for a po-
sition for which the appointee applies under paragraph (1) of this
subsection.

§ 3594. Guaranteed placement in other personnel systems

(a) A career appointee who was appointed from a civil service
position held under a career or career-conditional appointment (or
an appointment of equivalent tenure, as determined by the Office
of Personnel Management) and who, for reasons other than mis-
conduct, neglect of duty, or malfeasance, is removed from the Sen-
ior Executive Service during the probationary period under section
3393(d) of this title, shall be entitled to be placed in a civil service
position (other than a Senior Executive Service position) in any
agency.

(b) A career appointee who has completed the probationary pe-
riod under section 3393(d) of this title, and who—
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(1) is removed from the Senior Executive Service for less
than fully successful executive performance as determined
under subchapter II of chapter 43 of this title;

(2) is removed from the Senior Executive Service under
paragraph (4) or (5) of section 3595(b) of this title; or

(3) is removed from the Senior Executive Service for fail-
ure to be recertified under section 3393a;

shall be entitled to be placed in a civil service position (other than
a Senior Executive Service position) in any agency.

(c)(1) For purposes of subsections (a) and (b) of this section—

(A) the position in which any career appointee is placed
under such subsections shall be a continuing position at GS—
15 of the General Schedule or classified above GS-15 pursuant
to section 5108, or an equivalent position, and, in the case of
a career appointee referred to in subsection (a) of this section,
the career appointee shall be entitled to an appointment of a
tenure equivalent to the tenure of the appointment held in the
position from which the career appointee was appointed;

(B) any career appointee placed under subsection (a) or (b)
of th}s section shall be entitled to receive basic pay at the high-
est ot—

(i) the rate of basic pay in effect for the position in
which placed,;

(ii) the rate of basic pay in effect at the time of the
placement for the position the career appointee held in the
civil service immediately before being appointed to the
Senior Executive Service; or

(iii) the rate of basic pay in effect for the career ap-
pointee immediately before being placed under subsection
(a) or (b) of this section; and
(C) the placement of any career appointee under sub-

section (a) or (b) of this section may not be made to a position

which would cause the separation or reduction in grade of any
other employee.

(2) An employee who is receiving basic pay under paragraph
(1XB)(i) or (iii) of this subsection is entitled to have the basic pay
rate of the employee increased by 50 percent of the amount of each
increase in the maximum rate of basic pay for the grade of the po-
sition in which the employee is placed under subsection (a) or (b)
of this section until the rate is equal to the rate in effect under
paragraph (1} B)(i) of this subsection for the position in which the
employee is placed.

§3595. Reduction in force in the Senior Executive Service

(a) An agency shall establish competitive procedures for deter-
mining who shall be removed from the Senior Executive Service in
any reduction in force of career appointees within that agency. The
competitive procedures shall be designed to assure that such deter-
minations are primarily on the basis of performance, as determined
under subchapter II of chapter 43 of this title.

(b)(1) This subsection applies to any career appointee who has
successfully completed the probationary period prescribed under
section 3393(d) of this title.
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(2) Except as provided in paragraphs (4) and (5), a career ap-
pointee may not be removed from the Senior Executive Service due
to a reduction in force within an agency.

(8) A career appointee who, but for this subsection, would be
removed from the Senior Executive Service due to a reduction in
force within an agency—

(A) is entitled to be assigned by the head of that agency
to a vacant Senior Executive Service position for which the ca-
reer appointee is qualified; or

(B) if the agency head certifies, in writing, to the Office of
Personnel Management that no such position is available in
the agency, shall be placed by the Office in any agency in any
vacant Senior Executive Service position unless the head of the
agency determines that the career appointee is not qualified
for that position.

The Office of Personnel Management shall take all reasonable
steps to place a career appointee under subparagraph (B) and may
require any agency to take any action which the Office considers
necessary to carry out any such placement.

(4) A career appointee who is not assigned under paragraph
(3)(A) may be removed from the Senior Executive Service due to a
reduction in force if the career appointee declines a reasonable offer
for placement in a Senior Executive Service position under para-
graph (3)(B).

(5) A career appointee who is not assigned under paragraph
(3)A) may be removed from the Senior Executive Service due to a
reduction in force if the career appointee is not placed in another
Senior Executive Service position under paragraph (3)(B) within 45
days after the Office receives certification regarding that appointee
under paragraph (3)(B).

(c) A career appointee is entitled to appeal to the Merit Sys-
tems Protection Board under section 7701 of this title whether the
reduction in force complies with the competitive procedures re-
quired under subsection (a).

(d) For purposes of this section, “reduction in force” includes
the elimination or modification of a position due to a reorganiza-
tion, due to a lack of funds or curtailment of work, or due to any
other factor.

(e) The Office shall prescribe regulations under which the
rights accorded to a career appointee in the event of a transfer of
function are comparable to the rights accorded to a competing em-
f;‘)loyee under section 3503 of this title in the event of such a trans-
er.

§ 3595a. Furlough in the Senior Executive Service

(a) For the purposes of this section, “furlough” means the
placement of a senior executive in a temporary status in which the
senior executive has no duties and is not paid when the placement
in such status is by reason of insufficient work or funds or for other
nondisciplinary reasons.

(b) An agency may furlough a career appointee only in accord-
ance with regulations issued by the Office of Personnel Manage-
ment.
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(c) A career appointee who is furloughed is entitled to appeal
tolthe Merit Systems Protection Board under section 7701 of this
title.

§3596. Regulations

The Office of Personnel Management shall prescribe regula-
tions to carry out the purpose of this subchapter.



SUBCHAPTER VI--REEMPLOYMENT FOLLOWING LIMITED
APPOINTMENT IN THE FOREIGN SERVICE

§3597. Reemployment following limited appointment in the
Foreign Service

An employee of any agency who accepts, with the consent of
the head of that agency, a limited appointment in the Foreign
Service under section 309 of the Foreign Service Act of 1980 is enti-
tled, upon the expiration of that appointment, to be reemployed in
that employee’s former position or in a corresponding or higher po-
sition in that agency. Upon reemployment under this section, an
employee shall be entitled to any within-grade increases in pay
which the employee would have received if the employee had re-
mained in the former position in the agency.
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§4101. Definitions

For the purpose of this chapter—
(1) “agency”, subject to section 4102 of this title, means—
(A) an Executive department;
(B) an independent establishment;
(C) a Government corporation subject to chapter 91 of
title 31;
(D) the Library of Congress;
(E) the Government Printing Office; and
(F) the government of the District of Columbia;

(2) “employee”, subject to section 4102 of this title,
means—

(A) an individual employed in or under an agency; and
(B) a commissioned officer of the Environmental

Science Services Administration;

(3) “Government” means the Government of the United
States and the government of the District of Columbia;

(4) “training” means the process of providing for and mak-
ing available to an employee, and placing or enrolling the em-
ployee in, a planned, prepared, and coordinated program,
course, curriculum, subject, system, or routine of instruction or
education, in scientific, professional, technical, mechanical,
trade, clerical, fiscal, administrative, or other fields which will
improve individual and organizational performance and assist
in achieving the agency’s mission and performance goals;
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(5) “Government facility” means property owned or sub-
stantially controlled by the Government and the services of any
civilian and military personnel of the Government; and

(6) “non-Government facility” means—

(A) the government of a State or of a territory or pos-
session of the United States including the Commonwealth
of Puerto Rico, and an interstate governmental organiza-
tion, or a unit, subdivision, or instrumentality of any of the
foregoing;

(B) a foreign government or international organiza-
tion, or instrumentality of either, which is designated by
the President as eligible to provide training under this
chapter;

(C) a medical, scientific, technical, educational, re-
search, or professional institution, foundation, or organiza-
tion;

(D) a business, commercial, or industrial firm, corpora-
tion, partnership, proprietorship, or other organization;

(E) individuals other than civilian or military per-
sonnel of the Government; and

(F) the services and property of any of the foregoing
furnishing the training.

§4102. Exceptions; Presidential authority

(a)(1) This chapter does not apply to—

A) a corporation supervised by the Farm Credit Adminis-
tration if private interests elect or appoint a member of the
board of directors;

(B) the Tennessee Valley Authority; or

(C) an individual (except a commissioned officer of the Na-
tional Oceanic and Atmospheric Administration) who is a
member of a uniformed service during a period in which he is
entitled to pay under section 204 of title 37.

(2) This chapter (except sections 4110 and 4111) does not apply
to—

(A) the Foreign Service of the United States; or

(B) an individual appointed by the President, unless the
individual is specifically designated by the President for train-
ing under this chapter.

(b) The President, at any time in the public interest, may—

(1) except an agency or part thereof, or an employee or
group or class of employees therein, from this chapter or a pro-
vision thereof (except this section); and

(2) withdraw an exception made under this subsection.

However, the President may not except the Office of Personnel
Management from a provision of this chapter which vests in or im-
poses on the Office a function, duty, or responsibility concerning
any matter except the establishment, operation, and maintenance,
in the same capacity as other agencies, of training programs and
plans for its employees.

§4103. Establishment of training programs"

(a) In order to assist in achieving an agency’s mission and per-
formance goals by improving employee and organizational perform-
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ance, the head of each agency, in conformity with this chapter,
shall establish, operate, maintain, and evaluate a program or pro-
grams, and a plan or plans thereunder, for the training of employ-
ees in or under the agency by, in, and through Government facili-
ties and non-Government facilities. Each program, and plan there-
under, shall—

(1) conform to the principles, standards, and related re-
quirements contained in the regulations prescribed under sec-
tion 4118 of this title;

(2) provide for adequate administrative control by appro-
priate authority;

(3) provide that information concerning the selection and
assignment of employees for training and the applicable train-
ing limitations and restrictions be made available to employees
of the agency; and

(4) provide for the encouragement of self-training by em-
ployees by means of appropriate recognition of resultant in-
creases in proficiency, skill, and capacity.

Two or more agencies jointly may operate under a training pro-
am.

(b)(1) Notwithstanding any other provision of this chapter, an
agency may train any employee of the agency to prepare the em-
ployee for placement in another agency if the head of the agency
determines that such training would be in the interests of the Gov-
ernment.

(2) In selecting an employee for training under this subsection,
the head of the agency shall consider—

(A) the extent to which the current skills, knowledge, and
abilities of the employee may be utilized in the new position;

(B) the employee’s capability to learn skills and acquire
knowledge and abilities needed in the new position; and

(C) the benefits to the Government which would result
from such training.

§4104. Government facilities; use of

An agency program for the training of employees by, in, and
through Government facilities under this chapter shall—

(1) provide for training, insofar as practicable, by, in, and
through Government facilities under the jurisdiction or control
of the agency; and

(2) provide for the making by the agency, to the extent
necessary and appropriate, of agreements with other agencies
in any branch of the Government, on a reimbursable basis
when requested by the other agencies, for—

(A) use of Government facilities under the jurisdiction
or control of the other agencies in any branch of the Gov-
ernment; and

(B) extension to employees of the agency of training
programs of other agencies.

§ 4105. Non-Government facilities; use of

The head of an agency, without regard to section 5 of title 41,
may make agreements or other arrangements for the training of
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employees of the agency by, in, or through non-Government facili-
ties under this chapter.

[§4106. Repealed. Pub. L. 103-226, §2(a)(4), Mar. 31, 1994,
108 Stat. 112.]

§4107. Restriction on degree training

(a) Except as provided in subsection (b) of this section, this
chapter does not authorize the selection and assignment of an em-
ployee for training, or the payment or reimbursement of the costs
of training, for—

(1) the purpose of providing an opportunity to an employee
to obtain an academic degree in order to qualify for appoint-
ment to a particular position for which the academic degree is
a basic requirement; or

(2) the sole purpose of providing an opportunity to an em-
ployee to obtain one or more academic degrees.

(b)(1) The regulations prescribed under section 4118 of this
title shall include provisions under which the head of an agency
may provide training, or payment or reimbursement for the costs
of any training, not otherwise allowable under subsection (a) of this
section, if necessary to assist in the recruitment or retention of em-
ployees in occupations in which the Government has or anticipates
a shortage of qualified personnel, especially in occupations involv-
ing critical skills (as defined under such regulations).

(2) In exercising any authority under this subsection, an agen-
cy shall, consistent with the merit system principles set forth in
paragraphs (1) and (2) of section 2301(b) of this title, take into con-
sideration the need to maintain a balanced workforce in which
women and members of racial and ethnic minority groups are ap-
propriately represented in Government service.

(3) No authority under this subsection may be exercised on be-
half of any employee occupying or seeking to qualify for appoint-
ment to any position which 1s excepted from the competitive service
because of its confidential policy-determining, policy-making, or
policy-advocating character.

§4108. Employee agreements; service after training

(a) An employee selected for training for more than a minimum
period prescribed by the head of the agency shall agree in writing
with the Government before assignment to training that he will—

(1) continue in the service of his agency after the end of
the training period for a period at least equal to three times
the length of the training period unless he is involuntarily sep-
arated from the service of his agency; and

(2) pay to the Government the amount of the additional ex-
penses incurred by the Government in connection with his
training if he is voluntarily separated from the service of his
agency before the end of the period for which he has agreed to
continue in the service of his agency.

(b) The payment agreed to under subsection (a)2) of this sec-
tion may not be required of an employee who leaves the service of
his agency to enter into the service of another agency in any
branch of the Government unless the head of the agency that au-
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thorized the training notifies the employee before the effective date
of his entrance into the service of the other agency that payment
will be required under this section.

(¢) If an employee, except an employee relieved of liability
under subsection (b) of this section or section 4102(b) of this title,
fails to fulfill his agreement to pay to the Government the addi-
tional expenses incurred by the Government in connection with his
training, a sum equal to the amount of the additional expenses of
training is recoverable by the Government from the employee or
his estate by—

(1) setoff against accrued pay, compensation, amount of re-
tirement credit, or other amount due the employee from the
Government; and

(2) such other method as is provided by law for the recov-
ery of amounts owing to the Government.

The head of the agency concerned, under the regulations prescribed
under section 4118 of this title, may waive in whole or in part a
right of recovery under this subsection, if it is shown that the re-
covery would be against equity and good conscience or against the
public interest.

(d) For purposes of this section, “training” includes a private
sector assignment of an employee participating in the Executive
E}i(change Program of the President’s Commission on Executive Ex-
change.

§4109. Expenses of training

(a) The head of an agency, under the regulations prescribed
under section 4118(a)(8) of this title and from appropriations or
other funds available to the agency, may—

(1) pay all or a part of the pay (except overtime, holiday,
or night differential pay) of an employee of the agency selected
and assigned for training under this chapter, for the period of
training; and

(2) pay, or reimburse the employee for, all or a part of the
necessary expenses of the training, without regard to section
3324(a) and (b) of title 31, including among the expenses the
necessary costs of—

(A) travel and per diem instead of subsistence under
subchapter I of chapter 57 of this title or, in the case of
commissioned officers of the National Oceanic and Atmos-
pheric Administration, sections 404 and 405 of title 37,
and the Joint Travel Regulations for the Uniformed Serv-
ices;

(B) transportation of immediate family, household
goods and personal effects, packing, crating, temporarily
storing, draying, and unpacking under section 5724 of this
title or, in the case of commissioned officers of the Na-
tional Oceanic and Atmospheric Administration, sections
406 and 409 of title 37, and the Joint Travel Regulations
for the Uniformed Services, when the estimated costs of
transportation and related services are less than the esti-
mated aggregate per diem payments for the period of
training;

(C) tuition and matriculation fees;
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(D) library and laboratory services;

(E) purchase or rental of books, materials, and sup-
plies; and

(F) other services or facilities directly related to the
training of the employee.

(b) The expenses of training do not include membership fees
except to the extent that the fee is a necessary cost directly related
to the training itself or that payment of the fee is a condition prece-
dent to undergoing the training.

(¢) Notwithstanding subsection (a)(1) of this section, the Ad-
ministrator, Federal Aviation Administration, may pay an indi-
vidual training to be an air traffic controller of such Administra-
tion, and the Secretary of Defense may pay an individual training
to be an air traffic controller of the Department of Defense, during
the period of such training, at the applicable rate of basic pay for
the hours of training officially ordered or approved in excess of
forty hours in an administrative workweek.

(d) Notwithstanding subsection (a)(1), a firefighter who is sub-
ject to section 5545b of this title shall be paid basic pay and over-
time pay for the firefighter’s regular tour of duty wgile attending
agency sanctioned training.

§4110. Expenses of attendance at meetings

Appropriations available to an agency for travel expenses are
available for expenses of attendance at meetings which are con-
cerned with the functions or activities for which the appropriation
is made or which will contribute to improved conduct, supervision,
or management of the functions or activities.

§4111. Acceptance of contributions, awards, and other pay-
ments

(a) To the extent authorized by regulation of the President,
contributions and awards incident to training in non-Government
facilities, and payment of travel, subsistence, and other expenses
incident to attendance at meetings, may be made to and accepted
by an employee, without regard to section 209 of title 18, if the con-
tributions, awards, and payments are made by an organization de-
termined by the Secretary of the Treasury to be an organization de-
scribed by section 501(c)(3) of title 26 which is exempt from tax-
ation under section 501(a) of title 26.

(b) When a contribution, award, or payment, in cash or in kind,
is made to an employee for travel, subsistence, or other expenses
under subsection (a) of this section, an appropriate reduction,
under regulations of the President, shall be made from payment by
the Government to the employee for travel, subsistence, or other
expenses incident to training in a non-Government facility or to at-
tendance at a meeting.

§4112. Absorption of costs within funds available

(a) The President, to the extent he considers practicable, shall
provide by regulation for the absorption of the costs of the training
programs and plans under this chapter by the respective agencies
from applicable appropriations or funds available for each fiscal
year.
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(b) Subsection (a) of this section may not be held or considered
to require—
(1) the separation of an individual from the service by re-
duction in force or other personnel action; or
(2) the placement of an individual in a leave-without-pay
status.

[§4113. Repealed. Pub. L. 104-66, §2181(c)(1), Dec. 21, 1995,
109 Stat. 732.]

[§4114. Repealed. Pub. L. 103-226, §2(a)(8), Mar. 31, 1994,
108 Stat. 112.]

§4115. Collection of training information

The Office of Personnel Management, to the extent it considers
appropriate in the public interest, may collect information con-
cerning training programs, plans, and the methods inside and out-
side the Government. The gﬂice, on request, may make the infor-
mation available to an agency and to Congress.

§4116. Training program assistance

The Office of Personnel Management, on request of an agency,
shall advise and assist in the establishment, operation, and main-
tenance of the training programs and plans of the agency under
this chapter, to the extent of its facilities and personnel available
for that purpose.

§4117. Administration

The Office of Personnel Management has the responsibility
and authority for effective promotion and coordination of the train-
ing programs under this chapter and training operations there-
under. The functions, duties, and responsibilities of the Office
under this chapter are subject to supervision and control by the
President and review by Congress.

§4118. Regulations

(a) The Office of Personnel Management, after considering the
needs and requirements of each agency for training its employees
and after consulting with the agencies principally conoemeg shall
{n’escnbe regulations containing the pnncql)les standards, and re-

ted requirements for the programs, and plans thereunder for the
training of employees under this chapter, including reqmrements
for coordination of and reasonable uniformity in the agency train-
ing programs and plans. The regulations shall provide for the
maintenance of necessary information concerning the general con-
duct of the training activities of each agency, an g such other infor-
mation as is necessary to enable the President and Congress to dis-
charge effectively their respective duties and responsibilities for su-
pervision, control, and review of these training programs. The regu-
lations also shall cover—

(1) requirements concerning the determination and con-
tinuing review by each agency of its training needs and re-
quirements;

(2) the scope and conduct of the agency training programs
and plans;
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(3) the selection and assignment of employees of each
agency for training;

(4) the use in each agency of the services of employees who
have undergone training;

(5) the evaluation of the results and effects of the training
programs and plans;

(6) the interchange of training information among the
agencies;

(7) the submission of reports by the agencies on results
and effects of training programs and plans and economies re-
sulting therefrom, including estimates of costs of training;

(8) requirements and limitations necessary with respect to
payments and reimbursements in accordance with section 4109
of this title; and

(9) other matters considered appropriate or necessary by
the Office to carry out the provisions of this chapter.

(b) The Office, in accordance with this chapter, may revise,
supplement, or abolish regulations prescribed under this section,
and prescribe additional regulations.

(c) This section does not authorize the Office to prescribe the
types and methods of intra-agency training or to regulate the de-
tails of intra-agency training programs.

§4119. Training for employees under the Office of the Archi-
tect of the Capitol and the Botanic Garden

(a) The Architect of the Capitol may, by regulation, make ap-
plicable such provisions of this chapter as the Architect determines
necessary to provide for training of (1) individuals employed under
the Office of the Architect of the Capitol and the Botanic Garden
and (2) other congressional employees who are subject to the ad-
ministrative control of the Architect. The regulations shall provide
for training which, in the determination of the Architect, is con-
sistent with the training provided by agencies under the preceding
sections of this chapter.

(b) The Office of Personnel Management shall provide the Ar-
chitect of the Capitol with such advice and assistance as the Archi-
tect may request in order to enable the Architect to carry out the
purposes of this section.
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SUBCHAPTER I—-GENERAL PROVISIONS
Definitions

For the purpose of this subchapter—

(1) “agency” means—

(A) an Executive agency; and

(B) the Government Printing Office;
but does not include—

(i) a Government corporation;

(ii) the Central Intelligence Agency, the Defense Intel-
ligence Agency, the National Imagery and Mapping Agen-
cy, the National Security Agency, or any Executive agency
or unit thereof which is designated by the President and
the principal function of which is the conduct of foreign in-
telligence or counterintelligence activities; or

(iii) the General Accounting Office;

(2) “employee” means an individual employed in or under

an agency, but does not include—
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(A) an employee outside the United States who is paid
in accordance with local native prevailing wage rates for
the area in which employed;

S (B) an individual in the Foreign Service of the United
tates;

(C) a physician, dentist, nurse, or other employee in
the Veterans Health Administration of the Department of
Velterans Affairs whose pay is fixed under chapter 73 of
title 38;

(D) an administrative law judge appointed under sec-
tion 3105 of this title;

(E) an individual in the Senior Executive Service or
the Federal Bureau of Investigation and Drug Enforce-
ment Administration Senior Executive Service;
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(F) an individual appointed by the President;

(G) an individual occupying a position not in the com-
petitive service excluded from coverage of this subchapter
by regulations of the Office of Personnel Management; or

(H) an individual who (i) is serving in a position under
a temporary appointment for less than one year, (ii) agrees
to serve without a performance evaluation, and (iii) will
not be considered for a reappointment or for an increase
in pay based in whole or in part on performance; and
(3) “unacceptable performance” means performance of an

employee which fails to meet established performance stand-
ards in one or more critical elements of such employee’s posi-
tion.

§4302. Establishment of performance appraisal systems

(a) Each agency shall develop one or more performance ap-
praisal systems which—

(1) provide for periodic appraisals of job performance of
employees;

(2) encourage employee participation in establishing per-
formance standards; and

(3) use the results of performance appraisals as a basis for
training, rewarding, reassigning, promoting, reducing in grade,
retaining, and removing employees.

(b) Under regulations which the Office of Personnel Manage-
ment shall prescribe, each performance appraisal system shall pro-
vide for—

{1) establishing performance standards which will, to the
maximum extent feasible, permit the accurate evaluation of job
performance on the basis of objective criteria (which may in-
clude the extent of courtesy demonstrated to the public) related
to the job in question for each employee or position under the
system;

(2) as soon as practicable, but not later than October 1,
1981, with respect to initial appraisal periods, and thereafter
at the beginning of each following appraisal period, commu-
nicating to each employee the performance standards and the
critical elements of the employee’s position;

(3) evaluating each employee during the appraisal period
on such standards;

(4) recognizing and rewarding employees whose perform-
ance so warrants;

(5) assisting employees in improving unacceptable per-
formance; and

(6) reassigning, reducing in grade, or removing employees
who continue to have unacceptable performance but only after
an opportunity to demonstrate acceptable performance.
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[§4302a. Repealed. Pub. L. 103-89, §3(b)(1)(B)(i), Sept. 30,
1993, 107 Stat. 981.]

§4303. Actions based on unacceptable performance

(a) Subject to the provisions of this section, an agency may re-
duce in grade or remove an employee for unacceptable perform-
ance.

(b)(1) An employee whose reduction in grade or removal is pro-
posed under this section is entitled to—

(A) 30 days’ advance written notice of the proposed action
which identifies—

(i) specific instances of unacceptable performance by
the employee on which the proposed action is based; and

(ii) the critical elements of the employee’s position in-
volved in each instance of unacceptable performance;

(B) be represented by an attorney or other representative;
(C) a reasonable time to answer orally and in writing; and
(D) a written decision which—

(i) in the case of a reduction in grade or removal under
this section, specifies the instances of unacceptable per-
formance by the employee on which the reduction in grade
or removal is based, and

(ii) unless proposed by the head of the agency, has
been concurred in by an employee who is in a higher posi-
tion than the employee who proposed the action.

(2) An agency may, under regulations prescribed by the head
of such agency, extend the notice period under subsection (b)(1)}(A)
of this section for not more than 30 days. An agency may extend
the notice period for more than 30 days only in accordance with
regulations issued by the Office of Personnel Management.

(c) The decision to retain, reduce in grade, or remove an
employee—

(1) shall be made within 30 days after the date of
expiration of the notice period, and

(2) in the case of a reduction in grade or removal, may be
based only on those instances of unacceptable performance by
the employee—

(A) which occurred during the 1-year period ending on
the date of the notice under subsection (b)(1)(A) of this sec-
tion in connection with the decision; and

(B) for which the notice and other requirements of this
section are complied with.

(d) If, because of performance improvement by the employee
during the notice period, the employee is not reduced in grade or
removed, and the employee’s performance continues to be accept-
able for 1 year from the date of the advance written notice provided
under subsection (b)(1)(A) of this section, any entry or other nota-
tion of the unacceptable performance for which the action was pro-
posed under this section shall be removed from any agency record
relating to the employee.

(e) Any employee who is—

(1) a preference eligible;
(2) in the competitive service; or
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(8) in the excepted service and covered by subchapter II of

chapter 75,
and who has been reduced in grade or removed under this section
is entitled to appeal the action to the Merit Systems Protection
Board under section 7701.

(f) This section does not apply to—

(1) the reduction to the grade previously held of a super-
visor or manager who has not completed the probationary pe-
riod under section 3321(a)2) of this title,

(2) the reduction in grade or removal of an employee in the
competitive service who is serving a probationary or trial pe-
riod under an initial appointment or who has not completed 1
year of current continuous employment under other than a
temporary appointment limited to 1 year or less, or

(3) the reduction in grade or removal of an employee in the
excepted service who has not completed 1 year of current con-
tinuous employment in the same or similar positions.

§4304. Responsibilities of the Office of Personnel Manage-
ment

{a) The Office of Personnel Management shall make technical
assistance available to agencies in the development of performance
appraisal systems.

(b)X1) The Office shall review each performance appraisal sys-
tem developed by any agency under tgjs section and determine
whether the performance appraisal system meets the requirements
of this subchapter.

(2) The Comptroller General shall from time to time review on
a selected basis performance appraisal systems established under
this subchapter to determine the extent to which any such system
meets the requirements of this subchapter and shall periodically
report its findings to the Office and to the Congress.

(3) If the Office determines that a system dees not meet the
requirements of this subchapter (including regulations prescribed
under section 4305), the Office shall direct the agency to implement
an appropriate system or to correct operations under the system,
and any such agency shall take any action so required.

§4305. Regulations

The Office of Personnel Management may prescribe regulations
to carry out the purpose of this subchapter.



SUBCHAPTER II—PERFORMANCE APPRAISAL IN THE
SENIOR EXECUTIVE SERVICE

§4311. Definitions

For the purpose of this subchapter, “agency”, “senior execu-
tive”, and “career appointee” have the meanings set forth in section
3132(a) of this title.

§4312. Senior Executive Service performance appraisal sys-
tems

(a) Each agency shall, in accordance with standards estab-
lished by the Office of Personnel Management, develop one or more
performance appraisal systems designed to—

(1) permit the accurate evaluation of performance in any
position on the basis of criteria which are related to the posi-
tion and which specify the critical elements of the position;

(2) provide for systematic appraisals of performance of sen-
ior executives;

(3) encourage excellence in performance by senior execu-
tives; and

(4) provide a basis for making eligibility determinations for
retention in the Senior Executive Service and for Senior Execu-
tive Service performance awards.

(b) Each performance appraisal system established by an agen-
cy under subsection (a) of this section shall provide—

(1) that, on or before the beginning of each rating period,
performance requirements for each senior executive in the
agency are established in consultation with the senior execu-
tive and communicated to the senior executive;

(2) that written appraisals of performance are based on the
individual and organizational performance requirements estab-
lished for the rating period involved; and

(3) that each senior executive in the agency is provided a
copy of the appraisal and rating under section 4314 of this title
and is given an opportunity to respond in writing and have the
rating reviewed by an employee, or (with the consent of the
senior executive) a commissioned officer in the uniformed serv-
ices serving on active duty, in a higher level in the agency be-
fore the rating becomes final.

(c)(1) The Office shall review each agency’s performance ap-
praisal system under this section, and determine whether the agen-
cy performance appraisal system meets the requirements of this
subchapter.

(2) The Comptroller General shall from time to time review
performance appraisal systems under this section to determine the
extent to which any such system meets the requirements under
this subchapter and shall periodically report its findings to the Of-
fice and to each House of the Congress.

247
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(8) If the Office determines that an agency performance ap-
praisal system does not meet the requirements under this sub-
chapter (including regulations prescribed under section 4315), the
ag&aincy shall take such corrective action as may be required by the
Office.

(d) A senior executive may not appeal any appraisal and rating
under any performance appraisal system under this section.

§4313. Criteria for performance appraisals

Appraisals of performance in the Senior Executive Service
shall be based on both individual and organizational performance,
taking into account such factors as—

(1) improvements in efficiency, productivity, and quality of
wor}l: or service, including any significant reduction in paper-
work;

(2) cost efficiency;

(3) timeliness of performance;

(4) other indications of the effectiveness, productivity, and
performance quality of the employees for whom the senior ex-
ecutive is responsible; and

(5) meeting affirmative action goals, achievement of equal
employment opportunity requirements, and compliance with
tlﬁ;e melrit systems principles set forth under section 2301 of
this title.

§4314. Ratings for performance appraisals

(a) Each performance appraisal system shall provide for an-
nual summary ratings of levels of performance as follows:

(1) one or more fully successful levels,

(2) a minimally satisfactory level, and

(3) an unsatisfactory level.

(b) Each performance appraisal system shall provide that—

(1) any appraisal and any rating under such system—

(A) are made only after review and evaluation by a
performance review board established under subsection (c)
of this section;

(B) are conducted at least annually, subject to the lim-
itation of subsection (c)(3) of this section;

(C) in the case of a career appointee, may not be made
within 120 days after the beginning of a new Presidential
administration; and

(D) are based on performance during a performance
appraisal period the duration of which shall be determined
under guidelines established by the Office of Personnel
Management, but which may be terminated in any case in
which the agency making an aﬁpraisal determines that an
adequate basis exists on which to appraise and rate the
senior executive’s performance;

(2) any career appointee receiving a rating at any of the
fully successful levels under subsection (a)(1) of this section
m?y be given a performance award under section 5384 of this
title;

(3) any senior executive receiving an unsatisfactory rating
under subsection (a)3) of this section shall be reassigned or



249 CH. 43 (SUBCH II)—PERFORMANCE APPRAISAL IN THE SES  Sec. 4315

transferred within the Senior Executive Service, or removed

from the Senior Executive Service, but any senior executive

who receives 2 unsatisfactory ratings in any period of 5 con-
secutive years shall be removed from the Senior Executive

Service; and

(4) any senior executive who twice in any period of 3 con-
secutive years receives less than fully successful ratings shall
be removed from the Senior Executive Service.

(c)(1) Each agency shall establish, in accordance with regula-
tions prescribed by the Office, one or more performance review
boards, as appropriate. It is the function of the boards to make rec-
ommendations to the appropriate appointing authority of the agen-
¢y relating to the performance of senior executives in the agency.

(2) The supervising official of the senior executive shall provide
to the performance review board, an initial appraisal of the senior
executive's performance. Before making any recommendation with
respect to the senior executive, the board shall review any response
by the senior executive to the initial appraisal and conduct such
further review as the board finds necessary.

(3) Performance appraisals under this subchapter with respect
to any senior executive shall be made by the appointing authority
only after considering the recommendations by the performance re-
view board with respect to such senior executive under paragraph
(1) of this subsection.

(4) Members of performance review boards shall be appointed
in such a manner as to assure consistency, stability, and objectivity
in performance appraisal. Notice of the appointment of an indi-
vidual to serve as a member shall be published in the Federal Reg-
ister.

(5) In the case of an appraisal of a career appointee, more than
one-half of the members of the performance review board shall con-
sist of career appointees. The requirement of the preceding sen-
tence shall not apply in any case in which the Office determines
that there exists an insufficient number of career appointees avail-
able to comply with the requirement.

§4315. Regulations

The Office of Personnel Management shall prescribe regula-
tions to carry out the purpose of this subchapter.
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SUBCHAPTER I—AWARDS FOR SUPERIOR
ACCOMPLISHMENTS

§4501. Definitions

For the purpose of this subchapter—
(1) “agency” means—
(A) an Executive agency;
(B) the Library of Congress;
(C) the Office of the Architect of the Capitol;
(D) the Botanic Garden;
(E) the Government Printing Office;
(F) the government of the District of Columbia; and
(G) the United States Sentencing Commission;
but does not include—
(i) the Tennessee Valley Authority; or
(ii) the Central Bank for Cooperatives;
(2) “employee” means—
(A) an employee as defined by section 2105; and

(B) an individual! employed by the government of the

District of Columbia; and

(3) “Government” means the Government of the United

States and the government of the District of Columbia.
§4502. General provisions

(a) Except as provided by subsection (b) of this section, a cash

award under this subchapter may not exceed $10,000.
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(b) When the head of an agency certifies to the Office of Per-
sonnel Management that the suggestion, invention, superior accom-
plishment, or other meritorious effort for which the award is pro-
posed is highly exceptional and unusually outstanding, a cash
award in excess of $10,000 but not in excess of $25,000 may be
granted with the approval of the Office.

(c) A cash award under this subchapter is in addition to the
regular pay of the recipient. Acceptance of a cash award under this
subchapter constitutes an agreement that the use by the Govern-
ment of an idea, method, or device for which the award is made
does not form the basis of a further claim of any nature against the
Government by the employee, his heirs, or assigns.

(d) A cash award to, and expense for the honorary recognition
of, an employee may be paid from the fund or appropriation avail-
able to the activity primarily benefiting or the various activities
benefiting. The head of the agency concerned determines the
amount to be paid by each activity for an agency award under sec-
tion 4503 of this title. The President determines the amount to be
paid by each activity for a Presidential award under section 4504
of this title.

(e) The Office of Personnel Management may by regulation
permit agencies to grant employees time off from duty, without loss
of pay or charge to leave, as an award in recognition of superior
accomplishment or other personal effort that contributes to the
quality, efficiency, or economy of Government operations.

§4503. Agency awards

The head of an agency may pay a cash award to, and incur
ncilcessary expense for the honorary recognition of, an employee
who—

(1) by his suggestion, invention, superior accomplishment,
or other personal effort contributes to the efficiency, economy,

or other improvement of Government operations or achieves a

significant reduction in paperwork; or

(2) performs a special act or service in the public interest
in connection with or related to his official employment.

§ 4504. Presidential awards

The President may pay a cash award to, and incur necessary
expense for the honorary recognition of, an employee who—
(1) by his suggestion, invention, superior accomplishment,
or other personal effort contributes to the efficiency, economy,
or other improvement of Government operations or achieves a
significant reduction in paperwork; or
(2) performs an exceptionally meritorious special act or
service in the public interest in connection with or related to
his official employment.
A Presidential award may be in addition to an agency award under
section 4503 of this title.

§4505. Awards to former employees

An agency may pay or grant an award under this subchapter
notwithstanding the death or separation from the service of the
employee concerned, if the suggestion, invention, superior accom-
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plishment, other personal effort, or special act or service in the
ublic interest for which the award is proposed was made or per-
ormed while the employee was in the employ of the Government.

§ 4505a. Performance-based cash awards

(a}(1) An employee whose most recent performance rating was
at the fully successful level or higher (or the equivalent thereof)
may be paid a cash award under this section.

(2)(A) A cash award under this section shall be equal to an
amount determined appropriate by the head of the agency, but may
not be more than 10 percent of the employee’s annual rate of basic
pay. Notwithstanding the preceding sentence, the agency head may
authorize a cash award equal to an amount exceeding 10 percent
of the employee’s annual rate of basic pay if the agency head deter-
mines that exceptional performance by the employee justifies such
an award, but in no case may an award under this section exceed
20 percent of the employee’s annual rate of basic pay.

(B) For purposes of computing a percentage of a rate of basic
pay under subparagraph (A), the rate of basic pay used shall be de-
termined without taking into account any comparability payment
under section 5304.

(b)(1) A cash award under this section shall be paid as a lump
sum, and may not be considered to be part of the basic pay of an
employee.

(2) The failure to pay cash award under this section, or the
amount of such an award, may not be appealed. The preceding sen-
tence shall not be construed to extinguish or lessen any right or
remedy under subchapter II of chapter 12, chapter 71, or any of the
laws referred to in section 2302(d).

(c) The Office of Personnel Management shall prescribe such
regulations as it considers necessary for the administration of sub-
sections (a) and (b).

(d) The preceding provisions of this section shall be applicable
with respect to any employee to whom subchapter III of chapter 53
applies, and to any category of employees provided for under sub-
section (e).

(e) At the request of the head of an Executive agency, the
President may authorize the application of subsections (a) through
(c) with respect to any category of employees within such agency
who would not otherwise be covered by this section.

§4506. Regulations

The Office of Personnel Management shall prescribe regula-
tions and instructions under which the agency awards program set
forth by this subchapter shall be carried out.

§4507. Awarding of ranks in the Senior Executive Service

(a) For the purpose of this section, “agency”, “senior executive”,
and “career appointee” have the meanings set forth in section
3132(a) of this title.

(b) Each agency shall submit annually to the Office rec-
ommendations of career appointees in the agency to be awarded
the rank of Meritorious Executive or Distinguished Executive. The
recommendations may take into account the individual’s perform-
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ance over a period of years. The Office shall review such rec-
ommendations and provide to the President recommendations as to
WI:lil(:h of the agency recommended appointees should receive such
rank.

(c) During any fiscal year, the President may, subject to sub-
section (d) of this section, award to any career appointee rec-
ommended by the Office the rank of—

(1) Meritorious Executive, for sustained accomplishment,
or

(2) Distinguished Executive, for sustained extraordinary
accomplishment.

A career appointee awarded a rank under paragraph (1) or (2) of
this subsection shall not be entitled to be awarded that rank dur-
ing the following 4 fiscal years.

(d) During any fiscal year—

(1) the number of career appointees awarded the rank of
Meritorious Executive may not exceed 5 percent of the Senior
Executive Service; and

(2) the number of career appointees awarded the rank of
Distinguished Executive may not exceed 1 percent of the Sen-
ior Executive Service.

(e)(1) Receipt by a career appointee of the rank of Meritorious
Executive entitles such individual to a lump-sum payment of an
amount equal to 20 percent of annual basic pay, which shall be in
addition to the basic pay paid under section 5382 of this title or
any award paid under section 5384 of this title.

(2) Receipt by a career appointee of the rank of Distinguished
Executive entitles the individual to a lump-sum payment of an
amount equal to 35 percent of annual basic pay, which shall be in
addition to the basic pay paid under section 5382 of this title or
any award paid under section 5384 of this title.

§4508. Limitation of awards during a Presidential election
year

(a) For purposes of this section, the term—

(1) “Presidential election period” means any period begin-
ning on June 1 in a calendar year in which the popular elec-
tion of the President occurs, and ending on January 20 fol-
lowing the date of such election; and

(2) “senior politically appointed officer” means any officer
who during a Presidential election period serves—

(A) in a Senior Executive Service position and is not

a career appointee as defined under section 3132(a)(4); or

(B) in a position of a confidential or policy-determining
character under schedule C of subpart C of part 213 of
title 5 of the Code of Federal Regulations.

(b) No senior politically appointed officer may receive an award
under the provisions of this subchapter during a Presidential elec-
tion period.

§4509. Prohibition of cash award to Executive Schedule of-
ficers

No officer may receive a cash award under the provisions of
this subchapter, if such officer—
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(1) serves in—

(A) an Executive Schedule position under subchapter
11 of chapter 53; or

(B) a position for which the compensation is set in
statute by reference to a section or level under subchapter
IT of chapter 53; and
(2) was appointed to such position by the President, by and

with the advice and consent of the Senate.



SUBCHAPTER II—AWARDS FOR COST SAVINGS
DISCLOSURES

§4511. Definition and general provisions

(a) For purposes of this subchapter, the term “agency” means
any Executive agency.

(b) A cash award under this subchapter is in addition to the
regular pay of the recipient. Acceptance of a cash award under this
subchapter constitutes an agreement that the use by the Govern-
ment of an idea, method, or device for which the award is made
does not form the basis of a further claim of any nature against the
Government by the employee, his heirs, or assigns.

§4512. Agency awards for cost savings disclosures

(a) The Inspector General of an agency, or any other agency
employee designated under subsection (b), may pay a cash award
to any employee of such agency whose disclosure of fraud, waste,
or mismanagement to the Inspector General of the agency, or to
such other designated agency employee, has resulted in cost sav-
ings for the agency. The amount of an award under this section
may not exceed the lesser of —

(1) $10,000; or
(2) an amount equal to 1 percent of the agency’s cost sav-
ings which the Inspector General, or other employee des-
ignated under subsection (b), determines to be the total sav-
ings attributable to the employee’s disclosure.
For purposes of paragraph (2), the Inspector General or other des-
ignated employee may take into account agency cost savings pro-
jected for subsequent fiscal years which will be attributable to such
disclosure.

(b) In the case of an agency for which there is no Inspector
General, the head of the agency shall designate an agency em-
ployee who shall have the authority to make the determinations
and grant the awards permitted under this section.

§4513. Presidential awards for cost savings disclosures

The President may pay a cash award in the amount of $20,000
to any employee whose disclosure of fraud, waste, or mismanage-
ment has resulted in substantial cost savings for the Government.
In evaluating the significance of a cost savings disclosure made by
an employee for purposes of determining whether to make an
award to such employee under this section, the President may take
into account cost savings projected for subsequent fiscal years
which will be attributable to the disclosure. During any fiscal year,
the President may not make more than 50 awards under this
section.
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SUBCHAPTER III—AWARD TO LAW ENFORCEMENT
OFFICERS FOR FOREIGN LANGUAGE CAPABILITIES

§ 4521. Definition

For the purpose of this subchapter, the term “law enforcement
officer” means—

(1) a law enforcement officer within the meaning of section
5541(3) and to whom the provisions of chapter 51 apply;

(2) a member of the United States Secret Service Uni-
formed Division;

(3) a member of the United States Park Police;

(4) a special agent in the Diplomatic Security Serv1ce

(5)da probation officer (referred to in section 3672 of title
18); an

(6) a pretrial services officer (referred to in section 3153 of
title 18).

§4522. General provision

An award under this subchapter is in addition to the basic pay
of the recipient.

§4523. Award authority

(a) An agency may pay a cash award, up to 5 percent of basic
pay, to any law enforcement officer employed in or under such
agency who possesses and makes substantial use of 1 or more for-

eign languages in the performance of official duties.

(b) Awards under this section shall be paid under regulations
prescribed by the head of the agency involved (or designee thereof).
Regulations prescribed by an agency head (or designee) under this
subsection shall include—

(1) procedures under which foreign language proficiency
shall be ascertained;

(2) criteria for the selection of individuals for recognition
under this section; and

(3) any other provisions which may be necessary to carry
out the purposes ofp this subchapter.
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CHAPTER 47—PERSONNEL RESEARCH PROGRAMS AND
DEMONSTRATION PROJECTS

Sec.

4701. Definitions.

4702, Research programs.
4703. Demonstration projects.
4704. Allocation of funds.
Sec.! 4705. Regulations.

§4701. Definitions

(a) For the purpose of this chapter—

(1) “agency” means an Executive agency and the Govern-
ment Printing Office, but does not include—

(A) a Government corporation;

(B) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency, the
National Imagery and Mapping Agency, the National Secu-
rity Agency, and, as determined by the President, any Ex-
ecutive agency or unit thereof which is designated by the
President and which has as its principal function the con-
duct of foreign intelligence or counterintelligence activities;
or

(C) the General Accounting Office;

(2) “employee” means an individual employed in or under
an agency;

(3) “eligible” means an individual who has qualified for ap-
pointment in an agency and whose name has been entered on
the appropriate register or list of eligibles;

(4) “demonstration project” means a project conducted by
the Office of Personnel Management, or under its supervision,
to determine whether a specified change in personnel manage-
ment policies or procedures would result in improved Federal
personnel management; and

(5) “research program” means a planned study of the man-
ner in which public management policies and systems are oper-
ating, the effects of those policies and systems, the possibilities
for change, and comparisons among policies and systems.

(b) This chapter shall not apply to any position in the Drug En-
forcement Administration which is excluded from the competitive
service under section 201 of the Crime Control Act of 1976 (28
U.S.C. 509 note; 90 Stat. 2425).

§4702. Research programs
The Office of Personnel Management shall—

150 in original.
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(1) establish and maintain (and assist in the establishment
and maintenance of) research programs to study improved
methods and technologies in Federal personnel management;

(2) evaluate the research programs established under
paragraph (1) of this section;

(3) establish and maintain a program for the collection and
public dissemination of information relating to personnel man-
agement research and for encouraging and facilitating the ex-
cha(xinge of information among interested persons and entities;
an

(4) carry out the preceding functions directly or through
agreement or contract.

§4703. Demonstration projects

(a) Except as provided in this section, the Office of Personnel
Management may, directly or through agreement or contract with
one or more agencies and other public and private organizations,
conduct and evaluate demonstration projects. Subject to the provi-
sions of this section, the conducting of demonstration projects shall
not be limited by any lack of specific authority under this title to
take the action contemplated, or by any provision of this title or
any rule or regulation prescribed under t%is title which is incon-
sistent with the action, including any law or regulation relating
to—

(1) the methods of establishing qualification requirements
for, recruitment for, and appointment to positions;

(2) the methods of classifying positions and compensating
employees;

(3) the methods of assigning, reassigning, or promoting
employees;

(4) the methods of disciplining employees;

(5) the methods of providing incentives to employees, in-
cluding the provision of group or individual incentive bonuses
or pay;

(6) the hours of work per day or per week;

(7) the methods of involving employees, labor organiza-
tions, and employee organizations in personnel decisions; and
| 1(8) the methods of reducing overall agency staff and grade
evels.

(b) Before conducting or entering into any agreement or con-
tract to conduct a demonstration project, the Office shall—

(1) develop a plan for such project which identifies—

(A) the purposes of the project;

(B) the types of employees or eligibles, categorized by
occupational series, grade, or organizational unit;

(C) the number of employees or eligibles to be in-
cluded, in the aggregate and by category;

(D) the methodology;

(E) the duration;

(F) the training to be provided;

(G) the anticipated costs;

(H) the methodology and criteria for evaluation;

(I) a specific description of any aspect of the project for
which there is a lack of specific authority; and
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(J) a specific citation to any provision of law, rule, or
regulation which, if not waived under this section, would
prohibit the conducting of the project, or any part of the
project as proposed;

(2) publish the plan in the Federal Register;

(3) submit the plan so published to public hearing;

(4) provide notification of the proposed project, at least 180
days in advance of the date any project proposed under this
section is to take effect—

(A) to employees who are likely to be affected by the
project; and

(B) to each House of the Congress;

(5) obtain approval from each agency involved of the final
version of the plan; and

(6) provide each House of the Congress with a report at
least 90 days in advance of the date the project is to take effect
setting forth the final version of the plan as so approved.

(c) No demonstration project under this section may provide for

a waiver of—

(1) any provision of chapter 63 or subpart G of this title;

(2)(A) any provision of law referred to in section 2302(b)(1)
of this title; or

(B) any provision of law implementing any provision of law
referred to in section 2302(b)(1) of this title by—

(i) providing for equal employment opportunity
through affirmative action; or

(ii) providing any right or remedy available to any em-
ployee or applicant for employment in the civil service;

(3) any provision of chapter 15 or subchapter III of chapter
73 of this title;

(4) any rule or regulation prescribed under any provision
of law referred to in paragraph (1), (2), or (3) of this subsection;
or

(5) any provision of chapter 23 of this title, or any rule or
regulation prescribed under this title, if such waiver is incon-
sistent with any merit system principle or any provision there-
of relating to prohibited personnel practices.

(d)(1) Each demonstration project shall—

(A) involve not more than 5,000 individuals other than in-
dividuals in any control groups necessary to validate the re-
sults of the project; and

(B) terminate before the end of the 5-year period beginning
on the date on which the project takes effect, except that the
project may continue beyond the date to the extent necessary
to validate the results of the project.

(2) Not more than 10 active demonstration projects may be in

effect at any time.

(e) Subject to the terms of any written agreement or contract

between the Office and an agency, a demonstration project involv-
ing the agency may be terminated by the Office, or the agency, if
either determines that the project creates a substantial hardship
on, or is not in the best interests of, the public, the Federal Govern-
ment, employees, or eligibles.
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(f) Employees within a unit with respect to which a labor orga-
nization is accorded exclusive recognition under chapter 71 of this
title shall not be included within any project under subsection (a)
of this section—

(1) if the project would violate a collective bargaining
agreement (as defined in section 7103(8) of this title) between
the agency and the labor organization, unless there is another
written agreement with respect to the project between the
agency and the organization permitting the inclusion; or

(2) if the project is not covered by such a collective bar-
gaining agreement, until there has been consultation or nego-
tiation, as appropriate, by the agency with the labor organiza-
tion.

(g) Employees within any unit with respect to which a labor or-
ganization has not been accorded exclusive recognition under chap-
ter 71 of this title shall not be included within any project under
subsection (a) of this section unless there has been agency con-
sultation regarding the project with the employees in the unit.

(h) The Office shall provide for an evaluation of the results of
each demonstration project and its impact on improving public
management.

(i) Upon request of the Director of the Office of Personnel Man-
agement, agencies shall cooperate with and assist the Office, to the
extent practicable, in any evaluation undertaken under subsection
(h) of this section and provide the Office with requested informa-
tion and reports relating to the conducting of demonstration
projects in their respective agencies.

§4704. Allocation of funds

Funds appropriated to the Office of Personnel Management for
the purpose of this chapter may be allocated by the Office to any
agency conducting demonstration projects or assisting the Office in
conducting such projects. Funds so allocated shall remain available
for such period as may be specified in appropriation Acts. No con-
tract shall be entered into under this chapter unless the contract
has been provided for in advance in appropriation Acts.

§4705. Regulations

The Office of Personnel Management shall prescribe regula-
tions to carry out the purpose of this chapter.
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§5101. Purpose

It is the purpose of this chapter to provide a plan for classifica-
tion of positions whereby—
(1) in determining the rate of basic pay which an employee
will receive—
(A) the principle of equal pay for substantially equal
work will be followed; and
(B) variations in rates of basic pay paid to different
employees will be in proportion to substantial differences
in the difficulty, responsibility, and qualification require-
ments of the work performed and to the contributions of
employees to efficiency and economy in the service; and
(2) individual positions will, in accordance with their du-
ties, responsibilities, and qualification requirements, be so
grouped and identified by classes and grades, as defined by
section 5102 of this title, and the various classes will be so de-
scribed in published standards, as provided by section 5105 of
this title, that the resulting position-classification system can
be used in all phases of personnel administration.

§5102. Definitions; application

(a) For the purpose of this chapter—
(1) “agency” means—
(A) an Executive agency;
(B) the Library of Congress;
(C) the Botanic Garden;
(D) the Government Printing Office;
(E) the Office of the Architect of the Capitol; and
(F) the government of the District of Columbia;
but does not include—
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(i) a Government controlled corporation;

(i1) the Tennessee Valley Authority;

(iii) the Virgin Islands Corporation;

(iv) the Atomic Energy Commission,;

(v) the Central Intelligence Agency;

(vi) the National Security Agency, Department of De-
fense;

(vii) ! the General Accounting Office;

(ix) the Defense Intelligence Agency, Department of

Defense; 2

(x) the National Imagery and Mapping Agency, De-

partment of Defense. 3

(2) “employee” means an individual employed in or under
an agency;

(3) “position” means the work, consisting of the duties and
responsibilities, assignable to an employee;

(4) “class” or “class of positions” includes all positions
which are sufficiently similar, as to—

(A) kind or subject-matter of work;
(B) level of difficulty and responsibility; and
(C) the qualification requirements of the work;

to warrant similar treatment in personnel and pay administra-

tion; and

(5) “grade” includes all classes of positions which, although
different with respect to kind or subject-matter of work, are
sufficiently equivalent as to—

(A) level of difficulty and responsibility; and
(B) level of qualification requirements of the work;

to warrant their inclusion within one range of rates of basic

pay in the General Schedule.

(b) Except as provided by subsections (c¢) and (d) of this section,
this chapter applies to all civilian positions and employees in or
under an agency, including positions in local boards and appeal
boards within the Selective Service System and employees occu-
pying those positions.

(c) This chapter does not apply to—

[(1) Repealed. Pub. L. 91-375, §6(c)(9), Aug. 12, 1970, 84
Stat. 776.]

(2) members of the Foreign Service whose pay is fixed
under the Foreign Service Act of 1980; and positions in or
under the Department of State which are—

(A) connected with the representation of the United

States to international organizations; or

(B) specifically exempted by statute from this chapter
or other classification or pay statute;

1So in law. Subsection (a)}1) does not contain a clause (viii). Section 3548(aX2) of the National
Defense Authorization for Fiscal Year 1997 (P.L. 104-201; 110 Stat. 2868) amended subsection
(a)(1) of this title by striking clause (vi) and redesignating clauses (vii) through (xi) as clauses
(vi) through (x), respectively. Prior to this amendment a clause (ix) did not exist.

2Section 501(g)2) of the Intelligence Authorization Act for Fiscal Year 1995 (P.L. 103-359;
108 Stat. 3429) amended this clause by striking the period at the end and inserting “; or”. The
amendment probably should have inserted “or” after the semicolon at the end.

23S0 in law. The period probably should be a semicolon. See section 501(g)3) of the Intel-
ligence Authorization Act for Fiscal Year 1995 (P.L. 103—-359; 108 Stat. 3429).
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(3) physicians, dentists, nurses, and other employees in the
Veterans Health Administration of the Department of Veterans
Affairs whose pay is fixed under chapter 73 of title 38;

(4) teachers, school officials, and employees of the Board of
Education of the District of Columbia whose pay is fixed under
chapter 15 of title 31, District of Columbia Code; the chief
judges and the associate judges of the Superior Court of the
District of Columbia and the District of Columbia Court of Ap-
peals; and nonjudicial employees of the District of Columbia
court system whose pay is fixed under title 11 of the District
of Columbia Code;

(5) members of the Metropolitan Police, the Fire Depart-
ment of the District of Columbia, the United States Park Po-
lice, and the Executive Protective Service; members of the po-
lice force of the National Zoological Park whose pay is fixed
under section 5375 of this title; and members of the police
forces of the Bureau of Engraving and Printing and the United
States Mint whose pay is g{ed under section 5378 of this title;

(6) lighthouse keepers and civilian employees on lightships
and vessels of the Coast Guard whose pay is fixed under sec-
tion 432 (f) and (g) of title 14;

(7) employees in recognized trades or crafts, or other
skilled mechanical crafts, or in unskilled, semiskilled, or
skilled manual-labor occupations, and other employees includ-
ing foremen and supervisors in positions having trade, craft, or
laboring experience and knowledge as the paramount require-
ment, and employees in the Bureau of Engraving and Printing
whose duties are to perform or to direct manual or machine op-
erations requiring special skill or experience, or to perform or
direct the counting, examining, sorting, or other verification of
the product of manual or machine operations;

(8) officers and members of crews of vessels;

(9) employees of the Government Printing Office whose
pay is fixed under section 305 of title 44;

(10) civilian professors, instructors, and lecturers at a pro-
fessional military education school (and, in the case of the
George C. Marshall European Center for Security Studies, the
Director and the Deputy Director) whose pay is fixed under
section 1595, 4021, 7478, or 9081 of title 10; civilian professors,
lecturers, and instructors at the Military Academy, the Naval
Academy, and the Air Force Academy whose pay is fixed under
sections 4338, 6952, and 9338, respectively, of title 10; senior
professors, professors, associate and assistant professors, and
instructors at the Naval Postgraduate School whose pay is
fixed under section 7044 of title 10; the Academic Dean of the
Postgraduate School of the Naval Academy whose pay is fixed
under section 7043 of title 10; civilian professors, instructors,
and lecturers in the defense acquisition university structure
(including the Defense Systems Management College) whose
pay is fixed under section 1746(b) of title 10;

(11) aliens or noncitizens of the United States who occupy
positions outside the United States;

[(12) Repealed. Pub. L. 104-201, § 3548(a)2)(B), Sept. 23,
1996, 110 Stat. 2868.]
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(13) employees who serve without pay or at nominal rates
of pay;

(14) employees whose pay is not wholly from appropriated
funds of the United States (other than employees of the Fed-
eral Retirement Thrift Investment Management System ap-
pointed under section 8474(c)2) of this title), except that with
respect to the Veterans’ Canteen Service, Department of Vet-
erans Affairs this paragraph applies only to employees nec-
essary for the transaction of the business of the Service at can-
teens, warehouses, and storage depots whose employment is
authorized by section 7802 of title 38;

(15) employees whose pay is fixed under a cooperative
agreement between the United States and—

(A) a State or territory or possession of the United

States, or political subdivision thereof; or

(B) an individual or organization outside the service of
the Government of the United States;

(16) student nurses, medical or dental interns, residents-
in-training, student dietitians, student physical therapists, stu-
dent occupational therapists, and other student employees, as-
signed or attached to a hospital, clinic, or laboratory primarily
for training purposes, whose pay is fixed under subchapter V
of chapter 53 of this title or sections 7405 and 7406 of title 38;

(17) inmates, patients, or beneficiaries receiving care or
treatment or living in Government agencies or institutions;

(18) experts or consultants, when employed temporarily or
intermittently in accordance with section 3109 of this title;

(19) emergency or seasonal employees whose employment
is of uncertain or purely temporary duration, or who are em-
ployed for brief periods at intervals;

b (20) employees employed on a fee, contract, or piece work
asis;

(21) employees who may lawfully perform their duties con-
currently with their private profession, business, or other em-
ployment, and whose duties require only a portion of their
time, when it is impracticable to ascertain or anticipate the
proportion of time devoted to the service of the Government of
the United States;

(22) “teachers” and “teaching positions” as defined by sec-
tion 901 of title 20;

(23) examiners-in-chief and designated examiners-in-chief
in the Patent and Trademark Office, Department of Commerce;

(24) temporary positions in the Bureau of the Census es-
tablished under section 23 of title 13, and enumerator positions
in the Bureau of the Census;

(25) positions for which rates of basic pay are individually
fixed, or expressly authorized to be fixed, by other statute, at
or in excess of the rate for level V of the Executive Schedule;

(26) civilian members of the faculty of the Coast Guard
Academy whose pay is fixed under section 186 of title 14;

(27) members of the police of the Library of Congress
whose pay is fixed under section 167 of title 2;
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(28) civilian members of the faculty of the Air Force Insti-
tute of Technology whose pay is fixed under section 9314 of
title 10;

(29) administrative law judges appointed under section
3105; or

(30) members of agency boards of contract appeals ap-
pointed under section 8 of the contract Disputes Act of 1978.

(d) This chapter does not apply to an employee of the Office of
the Architect of the Capitol whose pay is fixed by other statute.
Subsection (¢) of this section, except paragraph (7), does not apply
to the Office of the Architect of the Capitol.

§5103. Determination of applicability

The Office of Personnel Management shall determine finally
the applicability of section 5102 of this title to specific positions
and employees, except for positions and employees in the Office of
the Architect of the Capitol.

§5104. Basis for grading positions

The General Schedule, the symbol for which is “GS”, is the
basic pay schedule for positions to which this chapter applies. The
General Schedule is divided into grades of difficulty and responsi-
bility of work, as follows:

(1) Grade GS-1 includes those classes of positions the du-
ties of which are to perform, under immediate supervision,
with little or no latitude for the exercise of independent
judgment—

(A) the simplest routine work in office, business, or fis-
cal operations; or

(B) elementary work of a subordinate technical char-
acter in a professional, scientific, or technical field.

(2) Grade GS-2 includes those classes of positions the du-
ties of which are—

(A) to perform, under immediate supervision, with lim-
ited latitude for the exercise of independent judgment, rou-
tine work in office, business, or fiscal operations, or com-
parable subordinate technical work of limited scope in a
professional, scientific, or technical field, requiring some
training or experience; or

(B) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.

(3) Grade GS-3 includes those classes of positions the du-
ties of which are—

(A) to perform, under immediate or general super-
vision, somewhat difficult and responsible work in office,
business, or fiscal operations, or comparable subordinate
technical work of limited scope in a professional, scientific,
or technical field, requiring in either case—

(i) some training or experience;
(ii) working knowledge of a special subject matter;
or
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(iii) to some extent the exercise of independent
judgment in accordance with well-established policies,

rocedures, and techniques; or

B) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.

(4) Grade GS—4 includes those classes of positions the du-
ties of which are—

(A) to perform, under immediate or general super-
vision, moderately difficult and responsible work in office,
business, or fiscal operations, or comparable subordinate
technical work in a professional, scientific, or technical
field, requiring in either case—

(i) a moderate amount of training and minor su-
pervisory or other experience;

(ii) good working knowledge of a special subject
matter or a limited field of office, laboratory, engineer-
ing, scientific, or other procedure and practice; and

(iii) the exercise of independent judgment in ac-
cordance with well-established policies, procedures,
and techniques; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-

fications.

(5) Grade GS-5 includes those classes of positions the du-
ties of which are—

(A) to perform, under general supervision, difficult and
responsible work in office, business, or fiscal administra-
tion, or comparable subordinate technical work in a profes-
sional, scientific, or technical field, requiring in either
case—

(i) considerable training and supervisory or other
experience;

(ii) broad working knowledge of a special subject
matter or of office, laboratory, engineering, scientific,
or other procedure and practice; and

(iii) the exercise of independent judgment in a lim-
ited field;

(B) to perform, under immediate supervision, and with
little opportunity for the exercise of independent judgment,
simple and elementary work requiring professional, sci-
entific, or technical training; or

(C) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.

(6) Grade GS—6 includes those classes of positions the du-
ties of which are—

(A) to perform, under general supervision, difficult and
responsible work in office, business, or fiscal administra-
tion, or comparable subordinate technical work in a profes-
sional, scientific, or technical field, requiring in either
case—

(i) considerable training and supervisory or other
experience;
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(ii) broad working knowledge of a special and com-
plex subject matter, procedure, or practice, or of the
principles of the profession, art, or science involved;
and

(iii) to a considerable extent the exercise of inde-
pendent judgment; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-

fications.

(7) Grade GS-T7 includes those classes of positions the du-
ties of which are—

(A) to perform, under general supervision, work of con-

siderable difficulty and responsibility along special tech-
nical or supervisory lines in office, business, or fiscal ad-
ministration, or comparable subordinate technical work in
a professional, scientific, or technical field, requiring in ei-
ther case—

(i) considerable specialized or supervisory training
and experience;

(ii) comprehensive working knowledge of a special
and complex subject matter; procedure, or practice, or
of the principles of the profession, art, or science in-
volved; and

(iii) to a considerable extent the exercise of inde-
pendent judgment;

(B) under immediate or general supervision, to per-

form somewhat difficult work requiring—

(i) professional, scientific, or technical training;
and

(ii) to a limited extent, the exercise of independent
technical judgment; or
(C) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-

fications.

(8) Grade GS-8 includes those classes of positions the du-
ties of which are—

(A) to perform, under general supervision, very dif-

ficult and responsible work along special technical or su-
pervisory lines in office, business, or fiscal administration,
requiring—

(i) considerable specialized or supervisory training
and experience;

(ii) comprehensive and thorough working knowl-
edge of a specialized and complex subject matter, pro-
cedure, or practice, or of the principles of the profes-
sion, art, or science involved; and

(iii) to a considerable extent the exercise of inde-
pendent judgment; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-

fications.

{9) Grade GS-9 includes those classes of positions the du-
ties of which are—
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(A) to perform, under general supervision, very dif-
ficult and responsible work along special technical, super-
visory, or administrative lines in office, business, or fiscal
administration, requiring—

(i) somewhat extended specialized training and
considerable specialized, supervisory, or administra-
tive experience which has demonstrated capacity for
sound independent work;

(ii) thorough and fundamental knowledge of a spe-
cial and complex subject matter, or of the profession,
art, or science involved; and

(iii) considerable latitude for the exercise of inde-
pendent judgment;

(B) with considerable latitude for the exercise of inde-
pendent judgment, to perform moderately difficult and re-
sponsible work, requiring—

(i) professional, scientific, or technical training
equivalent to that represented by graduation from a
college or university of recognized standing; and

(ii) considerable additional professional, scientific,
or technical training or experience which has dem-
onstrated capacity for sound independent work; or
(C) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-

fications.

(10) Grade GS-10 includes those classes of positions the
duties of which are—

(A) to perform, under general supervision, highly dif-
ficult and responsible work along special technical, super-
visory, or administrative lines in office, business, or fiscal
administration, requiring—

(i) somewhat extended specialized, supervisory, or
administrative training and experience which has
demonstrated capacity for sound independent work;

(ii) thorough and fundamental knowledge of a spe-
cialized and complex subject matter, or of the profes-
sion, art, or science involved; and

(iii) considerable latitude for the exercise of inde-
pendent judgment; or
(B) to perform other work of equal importance, dif-

ficulty, and responsibility, and requiring comparable quali-

fications.

(11) Grade GS-11 includes those classes of positions the
duties of which are—

(A) to perform, under general administrative super-
vision and with wide latitude for the exercise of inde-
pendent judgment, work of marked difficulty and responsi-
bility along special technical, supervisory, or administra-
tive lines in office, business, or fiscal administration,
requiring—

(i) extended specialized, supervisory, or adminis-
trative training and experience which has dem-
onstrated important attainments and marked capacity
for sound independent action or decision; and
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(ii) intimate grasp of a specialized and complex
subject matter, or of the profession, art, or science in-
volved, or of administrative work of marked difficulty;
(B) with wide latitude for the exercise of independent
judgment, to perform responsible work of considerable dif-
ficulty requiring somewhat extended professional, sci-
entific, or technical training and experience which has
demonstrated important attainments and marked capacity
for independent work; or

(C) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.
(12) Grade GS-12 includes those classes of positions the

duties of which are—

(A) to perform, under general administrative super-
vision, with wide latitude for the exercise of independent
judgment, work of a very high order of difficulty and re-
sponsibility along special technical, supervisory, or admin-
istrative lines in office, business, or fiscal administration,
requiring—

(i) extended specialized, supervisory, or adminis-
trative training and experience which has dem-
onstrated leadership and attainments of a high order
in specialized or administrative work; and

(ii) intimate grasp of a specialized and complex
subject matter or of the profession, art, or science in-
volved;

(B) under general administrative supervision, and
with wide latitude for the exercise of independent judg-
ment, to perform professional, scientific, or technical work
of marked difficulty and responsibility requiring extended
professional, scientific, or technical training and experi-
ence which has demonstrated leadership and attainments
of a high order in professional, scientific, or technical re-
search, practice, or administration; or

(C) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.

(13) Grade GS-13 includes those classes of positions the

duties of which are—

(A) to perform, under administrative direction, with
wide latitude for the exercise of independent judgment,
work of unusual difficulty and responsibility along special
technical, supervisory, or administrative lines, requiring
extended specialized, supervisory, or administrative train-
ing and experience which has demonstrated leadership
and marked attainments;

(B) to serve as assistant head of a major organization
involving work of comparable level within a bureau;

(C) to perform, under administrative direction, with
wide latitude for the exercise of independent judgment,
work of unusual difficulty and responsibility requiring ex-
tended professional, scientific, or technical training and ex-
perience which has demonstrated leadership and marked
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attainments in professional, scientific, or technical re-
search, practice, or administration; or

(D) to perform other work of equal importance, dif-
ficulty, and responsibility, and requiring comparable quali-
fications.

(14) Grade GS-14 includes those classes of positions the
duties of which are—

(A) to perform, under general administrative direction,
with wide latitude for the exercise of independent judg-
ment, work of exceptional difficulty and responsibility
along special technical, supervisory, or administrative lines
which has demonstrated leadership and unusual attain-
ments;

(B) to serve as head of a major organization within a
bureau involving work of comparable level,;

(C) to plan and direct or to plan and execute major
professionaf scientific, technical, administrative, fiscal, or
other specialized programs, requiring extended training
and experience which has demonstrated leadership and
unusual attainments in professional, scientific, or technical
research, practice, or administration, or in administrative,
fiscal, or other specialized activities; or

(D) to perform consulting or other professional, sci-
entific, technical, administrative, fiscal, or other special-
ized work of equal importance, difficulty, and responsi-
bility, and requiring comparable qualifications.

(15) Grade GS-15 includes those classes of positions the
duties of which are—

(A) to perform, under general administrative direction,
with very wide latitude for the exercise of independent
judgment, work of outstanding difficulty and responsibility
along special technical, supervisory, or administrative lines
which has demonstrated leadership and exceptional attain-
ments;

(B) to serve as head of a major organization within a
bureau involving work of comparable level,;

(C) to plan and direct or to plan and execute special-
ized programs of marked difficulty, responsibility, and na-
tional significance, along professional, scientific, technical,
administrative, fiscal, or other lines, requiring extended
training and experience which has demonstrated leader-
ship and unusual attainments in professional, scientific, or
technical research, practice, or administration, or in ad-
ministrative, fiscal, or other specialized activities; or

(D) to perform consulting or other professional, sci-
entific, technical, administrative, fiscal, or other special-
ized work of equal importance, difficulty, and responsi-
bility, and requiring comparable qualifications.

§5105. Standards for classification of positions

(a) The Office of Personnel Management, after consulting the
agencies, shall prepare standards for placing positions in their
proper classes and grades. The Office may make such inquiries or
investigations of the duties, responsibilities, and qualification re-
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quirements of positions as it considers necessary for this purpose.
The agencies, on request of the Office, shall furnish information for
and cooperate in the preparation of the standards. In the stand-
ards, which shall be published in such form as the Office may de-
termine, the Office shall—
(1) define the various classes of positions in terms of du-
ties, responsibilities, and qualification requirements;
(2) establish the official class titles; and
(3) set forth the grades in which the classes have been
placed by the Office.

(b) The Office, after consulting the agencies to the extent con-
sidered necessary, shall revise, supplement, or abolish existing
standards, or prepare new standards, so that, as nearly as may be
practicable, positions existing at any given time will be covered by
current published standards.

(c) The official class titles established under subsection (a)(2)
of this section shall be used for personnel, budget, and fiscal pur-
poses. However, this requirement does not prevent the use of orga-
nizational or other titles for internal administration, public conven-
ience, law enforcement, or similar purposes.

§5106. Basis for classifying positions

(a) Each position shall be placed in its appropriate class. The
basis for determining the appropriate class is the duties and re-
sponsibilities of the position and the qualifications required by the
duties and responsibilities.

(b) Each class shall be placed in its appropriate grade. The
basis for determining the appropriate grade is the level of dif-
ficulty, responsibility, and qualification requirements of the work of
the class.

(c) Appropriated funds may not be used to pay an employee
who places a supervisory position in a class and grade solely on the
basis of the size of the organization unit or the number of subordi-
nates supervised. These factors may be given effect only to the ex-
tent warranted by the work load of the organization unit and then
only in combination with other factors, such as the kind, difficulty,
and complexity of work supervised, the degree and scope of respon-
sibility delegated to the supervisor, and the kind, degree, and char-
acter of the supervision exercised.

§5107. Classification of positions

Except as otherwise provided by this chapter, each agency
shall place each position under its jurisdiction in its appropriate
class and grade in conformance with standards published by the
Office of Personnel Management or, if no published standards
apply directly, consistently with published standards. When facts
warrant, an agency may change a position which it has placed in
a class or grade under this section from that class or grade to an-
other class or grade. Subject to subchapter VI of chapter 53 of this
title, these actions of an agency are the basis for pay and personnel
transactions until changed by certificate of the Office.
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§5108. Classification of positions above GS-15

(a) The Office of Personnel Management may, for any Execu-
tive agency—

(1) establish, and from time to time revise, the maximum
number of positions which may at any one time be classified
above GS-15; and

(2) establish standards and procedures (including requiring
agencies, where necessary in the judgment of the Office, to ob-
tain the prior approval of the Office) in accordance with which
positions may be classified above GS-15.

(b) The President, rather then the Office, shall exercise the au-
thority under subsection (a) in the case of positions proposed to be
placed in the Federal Bureau of Investigation and Drug Enforce-
ment Administration Senior Executive Service.

§5109. Positions classified by statute

(a) The position held by an employee of the Department of Ag-
riculture while he, under section 450d of title 7, is designated and
vested with a delegated regulatory function or part thereof shall be
classified in accordance with this chapter, but not lower than GS-
14.

(b)(1) The position held by a fully experienced and qualified
railroad safety inspector of the Department of Transportation shall
be classified in accordance with this chapter, but not lower than
GS-12.

(2) The position held by a railroad safety specialist of the De-
partment shall be classified in accordance with this chapter, but
not lower than GS-13.

§5110. Review of classification of positions

(a) The Office of Personnel Management, from time to time,
shall review such number of positions in each agency as will enable
the Office to determine whether the agency is placing positions in
classes and grades in conformance with or consistently with pub-
lished standards.

(b) When the Office finds under subsection (a) of this section
that a position is not placed in its proper class and grade in con-
formance with published standards or that a position for which
there is no published standard is not placed in the class and grade
consistently with published standards, it shall, after consultation
with appropriate officials of the agency concerned, place the posi-
tion in its appropriate class and grade and shall certify this action
to the agency. The agency shall act in accordance with the certifi-
cate, and the certificate is binding on all administrative, certifying,
payroll, disbursing, and accounting officials.

§5111. Revocation and restoration of authority to classify
positions

(a) When the Office of Personnel Management finds that an
agency is not placing positions in classes and grades in conform-
ance with or consistently with published standards, it may revoke
or suspend the authority granted to the agency by section 5107 of
this title and require that prior approval of the Office be secured
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before an action placing a position in a class and grade becomes ef-
fective for payroll and other personnel purposes. The Office may
limit the revocation or suspension to—

(1) the departmental or field service, or any part thereof;

(2) a geographic area;

(3) an organization unit or group of organization units;

(4) certain types of classification actions;

(5) classes in particular occupational groups or grades; or

(6) classes for which standards have not been published.

(b) After revocation or suspension, the Office may restore the

authority to the extent that it is satisfied that later actions placing
positions in classes and grades will be in conformance with or con-
sistent with published standards.

§5112. General authority of the Office of Personnel Manage-
ment

(a) Notwithstanding section 5107 of this title, the Office of Per-
sonnel Management may—
(1) ascertain currently the facts as to the duties, respon-
sibilities, and qualification requirements of a position;
(2) place in an appropriate class and grade a newly created
position or a position coming initially under this chapter;
(3) decide whether a position is 1n its appropriate class and
grade; and
(4) change a position from one class or grade to another
class or grade when the facts warrant.
The Office shall certify to the agency concerned its action under
paragraph (2) or (4) of this subsection. The agency shall act in ac-
cordance with the certificate, and the certificate is binding on all
administrative, certifying, payroll, disbursing, and accounting offi-
cials.
(b) An employee affected or an agency may request at any time
that the Office exercise the authority granted to it by subsection (a)
of this section and the Office shall act on the request.

§5113. Classification records

The Office of Personnel Management may—

(1) prescribe the form in which each agency shall record
the duties and responsibilities of positions and the places
where these records shall be maintained;

(2) examine these or other pertinent records of the agency;
and

(3) interview employees of the agency who have knowledge
of the duties and responsibilities of positions and information
as to the reasons for placing a position in a class or grade.

[§5114. Repealed. Pub. L. 99-386, title I, §110(a), Aug. 22,
1986, 100 Stat. 822.]

§5115. Regulations

The Office of Personnel Management may prescribe regulations
necessary for the administration of this chapter, except sections
5109 and 5114.
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§5301. Policy

It is the policy of Congress that Federal pay fixing for employ-
ees under the General Schedule be based on the principles that—
(1) there be equal pay for substantially equal work within

each local pay area;

(2) within each local pay area, pay distinctions be main-
tained in keeping with work and performance distinctions;

(3) Federal pay rates be comparable with non-Federal pay
rates for the same levels of work within the same local pay
area; and

(4) any existing pay disparities between Federal and non-
Federal employees should be completely eliminated.

§ 5302. Definitions

For the purpose of this subchapter—
d( 1) the term “statutory pay system” means a pay system
under—
(A) subchapter III, relating to the General Schedule;
(B) section 403 of the Foreign Service Act of 1980, re-
lating to the Foreign Service of the United States; or
(C) chapter 74 of title 38, relating to the Veterans
Health Administration (other than a position subject to
section 7451 of title 38);
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(2) the term “ECI” means the Employment Cost Index
(wages and salaries, private industry workers) published quar-
terly by the Bureau of Labor Statistics;

(3) the “base quarter” for any year is the 3-month period
ending on September 30 of such year;

(4) the term “pay agent” means the agent designated by
the President under section 5304(d)(1);

(5) the term “locality” or “pay locality” means any locality,
as established or modified under section 5304;

(6) the term “pay disparity” as used with respect to a local-
ity, means the extent to which rates of pay payable under the
General Schedule are generally lower than the rates paid for
the same levels of work by non-Federal workers in the same
locality; except as otherwise required in this subchapter, a pay
disparity shall be expressed as a single percentage which, if
uniformly applied to employees within the locality who are re-
ceiving rates of pay under the General Schedule, would cause
the rates payable to such employees to become substantially
equal (when considered in the aggregate) to the rates paid to
non-Federal workers for the same levels of work in the same
locality;

(7) the term “comparability payment” means a payment
payable under section 5304;

(8) the term “rates of pay under the General Schedule”,
“rates of pay for the General Schedule”, or “scheduled rates of
basic pay” means—

(A) the rates of basic pay set forth in the General

Schedule; and

(B) in the case of an employee receiving a retained
rate of basic pay under section 5363, the rate of basic pay
payable under such section; and

(9) the term “General Schedule position” means any posi-
tion to which subchapter III applies.

§ 5303. Annual adjustments to pay schedules

(a) Effective as of the first day of the first applicable pay period
beginning on or after January 1 of each calendar year, the rates
of basic pay for each statutory pay system shall be increased by the
percentage (rounded to the nearest one-tenth of 1 percent) equal to
one-half of 1 percentage point less than the percentage by which
the ECI for the base quarter of the year before the preceding cal-
endar year exceeds the ECI for the base quarter of the second year
before the preceding calendar year (if at all).

(b)X(1) If, because of national emergency or serious economic
conditions affecting the general welfare, the President should con-
sider the pay adjustment which would otherwise be required by
sublsection (a) in any year to be inappropriate, the President
shall—

(A) prepare and transmit to Congress before September 1
of the preceding calendar year a plan for such alternative pay
adjustments as he considers appropriate, together with the
reasons therefor; and
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(B) adjust the rates of pay of each statutory pay system,
in accordance with such plan, effective on the same day as the
increase under subsection (a) would otherwise take effect.

(2) In evaluating an economic condition affecting the general
welfare under this subsection, the President shall consider perti-
nent economic measures including, but not limited to, the Indexes
of Leading Economic Indicators, the Gross National Product, the
unemployment rate, the budget deficit, the Consumer Price Index,
the Producer Price Index, the Employment Cost Index, and the Im-
plicit Price Deflator for Personal Consumption Expenditures.

(3) The President shall include in the report to Congress under
paragraph (1XA) his assessment of the impact that the alternative
pay adjustments under this subsection will have on the Govern-
ment’s ability to recruit and retain well-qualified employees.

(c¢) The rates of basic pay that take effect under this section—

(1) shall modify, supersede, or render inapplicable, as the
case may be, to the extent inconsistent therewith, any prior
rates of basic pay under the statutory pay system involved (as
last adjusted under this section or prior provisions of law); and

(2) shall be printed in the Federal Register and the Code
of Federal Regulations.

(d) An increase in rates of basic pay that takes effect under
this section is not an equivalent increase in pay within the mean-
ing of section 5335.

(e) This section does not impair any authority pursuant to
which rates of basic pay may be fixed by administrative action.

(f) Pay may not be paid, by reason of any provision of this sec-
tion (disregarding any comparability payment payable), at a rate in
excess of the rate of basic pay payable for level V of the Executive
Schedule.

(g) Any rate of pay under this section shall be initially ad-
justed, effective on the effective date of the rate of pay, under con-
version rules prescribed by the President or by such agency or
agencies as the President may designate.

§ 5304. Locality-based comparability payments !
(a) Pay disparities shall be identified and reduced as follows:

1 Section 302 of the Federal Employees Pay Comparability Act of 1990 (Public Law 101-509;
104 Stat. 1462) provides as follows:

SEC. 302. INTERIM GEOGRAPHIC ADJUSTMENTS.

(a) DEFINITIONS.—For the purpose of this section—

(1) the term “area” means any consolidated metropolitan statistical area, primary metro-
politan statistical area, or metropolitan statistical area, with at least 5,000 General Sched-
ule employees; and

(2) the term “pay relative” shall have the meaning given such term under regulations pre-
scribed by the Bureau of Labor Statistics.

(b) AUTHORITY.—(1) The President may establish geographic adjustments of up to 8 percent
of basic pay which may be paid to each General Schedule employee (including an employee cov-
ered by the performance management and recognition system) whose duty station is within any
area where such adjustment is needed (as determined under paragraph (2)).

(2) In determining areas where an interim geographic at‘l)justment is needed, the President
shall consider available evidence of significant pay disparities, including BLS information on pay
relatives and relevant commercial surveys, and recruitment or retention problems.

(c) ADMINISTRATION.—(1) An adjustment under this section shall be administered to the extent
practicable in the same manner as locality-based comparability payments under subchapter 1
of chapter 53 of title 5, United States Code (as amended by this Act), including in terms of—

Continued
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(1) Comparability payments shall be payable within each
locahty determined to have a pay disparity greater than 5 per-
cen

(2)(A) The localities having pay disparities, and the size of
those disparities, shall, for purposes of any comparability pay-
ment scheduled to take effect in any calendar year, be deter-
mined in accordance with the appropriate report, as prepared
and submitted to the President under subsection (d)(1) for pur-
poses of such calendar year.

(B) Any computation necessary to determine the size of the
comparability payment to become payable for any locality in a
year (as well as any determination as to the size of any pay
disparity remaining after that comparability payment is made)
shall likewise be made using data contained in the appropriate
report (described in subparagraph (A)) so prepared and sub-
mitted for purposes of such calendar year.

(3) Subject to paragraph (4), the amount of the com-
parability payments payable under this subsection in a cal-
endar year within any locality in which a comparability pay-
ment is payable shall be computed using such percentage as
the President determines for such locality under subsection
(d)2), except that—

(A) the percentage for the first calendar year in which
any amounts are payable under this section may not be
less than ¥ of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(B) the percentage for the second calendar year in
which any amounts are payable under this section may not
be less than %10 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent;

(C) the percentage for the third calendar year in which
any amounts are payable under this section may not be

t.h(A) the basic pay to which a percentage is applied in computing an amount payable under
is section;
(B) the purposes for which any amount under this section is to be considered part of basic

M

(C) the time and manner in which amounts under this section are to be paid (including
any maximum rate limitation); and

D) the authority of the President, upon request of an agency head, to extend this section
to employees who would not otherwise g?e covered

(2) No amount payable under this section shall be taken into account in any survey or com-

utation under, or for any other purpose in the administration of, section 5304 of title 5, United

tates Code (as 80 amended).

[To reflect the probable intent of Congress this subsection has not been redesignated, notwith-
standing section 3(4)XB) of Public Law 102-378.)

(d) COMMENCEMENT AND TERMINATION RULES.—(1) The effective date of an adjustment under
this section shall be as determined by the President, but not later than January 1, 1994.

(2XA) The size of any payments under this section may be reduced or terminated after the
amendments made by section 101 of this Act take effect, except that the reduction or termi-
nation of a payment under this section may not have the effect of reducing; for the individual
involved, the total rate at which additional forms of basic pay (as defined in subparagraph (B))
are payable to such individual.

(B) The total rate to which subparagraph (A) applies is the sum of—

(i) the rate at which comparability payments (under section 5304 of title 5, United States
Code, as amended by such Act) are payable; an
(ii) the rate at which payments under this section are payable.

(e) EMPLOYEES RECEIVING SPECIAL PAY RATES.—The President (or his designated agent) shall
determine what, if any, geographic adjustment shall be payable under this section in the case
of an employee whose rate of pay is fixed under section 53083 of title 5, United States Code (as
in effect before the date of enactment of this Act), section 5305 of title 5, United States Code
(as amended by section 101 of this Act), or any similar provision of law.

(f) EFFECTIVE DATE.—This section shall take effect on the date of enactment of this Act.
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less than % of the amount needed to reduce the pay dis-

parity of the locality involved to 5 percent;

(D) the percentage for the ﬁ)urth calendar year in
which any amounts are payable under this section may not
be less than %2 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent;

(E) the percentage for the fifth calendar year in which
any amounts are payable under this section may not be
less than 36 of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(F) the percentage for the sixth calendar year in which
any amounts are payable under this section may not be
less than 710 of the amount needed to reduce the pay dis-
parity of the locality involved to 5 percent;

(G) the percentage for the seventh calendar year in
which any amounts are payable under this section may not
be less than 46 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent,

(H) the percentage for the eighth calendar year in
which any amounts are payable under this section may not
be less than %6 of the amount needed to reduce the pay
disparity of the locality involved to 5 percent; and

(I) the percentage for the ninth calendar year in which
any amounts are payable under this section, and any year
thereafter, may not be less than the full amount necessary
to reduce the pay disparity of the locality involved to 5
percent.

(4) Nothing in this section shall be considered to preclude
the President, in his discretion, from adjusting comparability
payments to a level higher than the minimum level otherwise
required in a calendar year, including to the level necessary to
eliminate a locality’s pay disparity completely.

(b) After the ninth calendar year (referred to in subsection

(a)(3)1)), the level of comparability payments payable within such
locality may be reduced for any subsequent calendar year, but only
if, or to the extent that, the reduction would not immediately cre-
ate another pay disparity in excess of 5 percent within the locality
(taking into consideration any comparability payments remaining
payable).

(c)(1) The amount of the comparability payment payable within

any particular locality during a calendar year—

(A) shall be stated as a single percentage, which shall be
uniformly applicable to General Schedule positions within the
locality; and

(B) shall, for any employee entitled to receive a com-
parability payment, be computed by applying that percentage
to such employee’s scheduled rate of basic pay (or, if lower due
to a limitation on the rate payable, the rate actually payable),
subject to subsection (g).

(2) A comparability payment—

(A) shall be considered to be part of basic pay for purposes
of retirement under chapter 83 or 84, as applicable, life insur-
ance under chapter 87, and premium pay under subchapter V
of chapter 55, and for such other purposes as may be expressly
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provided for by law or as the Office of Personnel Management

may by regulation prescribe; and

(B) shall be paid in the same manner and at the same
time as the basic pay payable to such employee pursuant to
any provision of law outside of this section.

(3) Nothing in this subchapter shall be considered to permit or
require that any portion of a comparability payment be taken into
account for purposes of any adjustment under section 5303.

(4XA) Only employees receiving scheduled rates of basic pay
(subject to any pay limitation which may apply) shall be eligible for
comparability payments under this section.

(B) Comparability payments shall not be payable for service
performed in any position which may not, under subsection
(f)(1)(A), be included within a pay locality.

(d) In order to carry out this section, the President shall—

(1) direct such agent as he considers appropriate to pre-
pare and submit to him annually, after considering such views
and recommendations as may be submitted under subsection
(e) (but not later than 13 months before the start of the cal-
e}I‘ldar year for purposes of which it is prepared), a report
that—

(A) compares the rates of pay under the General
Schedule (disregarding any described in section 5302(8)(C))
with the rates of pay generally paid to non-Federal work-
ers for the same levels of work within each pay locality, as
determined on the basis of appropriate surveys that shall
be conducted by the Bureau of Labor Statistics;

(B) based on data from such surveys, identifies each
locality in which a pay disparity exists and specifies the
size of each such pay disparity (before and after taking
into consideration any comparability payments payable);

(C) makes recommendations for appropriate com-
parability payments, in conformance with applicable re-
quirements of this section; and

(D) includes the views and recommendations sub-
mitted under subsection (e);

(2) after considering the report of his agent (including the
views and recommendations referred to in subsection (e)(2)(C),
provide for or adjust comparability payments in conformance
with applicable requirements of this section, effective as of the
beginning of the first applicable pay period commencing on or
after January 1 of the applicable year; and

(3) transmit to Congress a report of the actions taken
under paragraph (2) (together with a copy of the report sub-
mitted to him by his agent, including the views and rec-
ommendations referred to in subsection (e)(2)(C)) which shall—

(A) identify each pay locality;

(B) specify which localities have pay disparities in ex-
cess of 5 percent, and the size of the disparity existing in
each of those localities, according to the pay agent’s most
recent report under paragraph (1) (before and after taking
inté) consideration any comparability payments payable);
an
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(C) indicate the size of the respective comparability
payments (expressed as percentages) which will be in ef-
fect under paragraph (2) for the various pay localities spec-
ified under subparagraph (B) for the applicable calendar
year.

(e)(1) The President shall establish a Federal Salary Council of
9 members, of whom—

(A) 3 shall be chosen from among persons generally recog-
nized for their impartiality, knowledge, and experience in the
field of labor relations and pay policy; and

(B) 6 shall be representatives of employee organizations
which represent substantial numbers of employees holding
General Schedule positions, and who shall be selected giving
due consideration to such factors as the relative numbers of
employees represented by the various organizations, except
that not more than 3 members of the Council at any one time
shall be from a single employee organization, council, federa-
tion, alliance, association, or affiliation of employee organiza-
tions.

Members of the Council shall not receive pay by reason of their
service on the Council, nor shall members who are not otherwise
employees of the United States be considered employees by reason
of any such service. However, members under subparagraph (A)
may be paid expenses in accordance with section 5703. The Presi-
dent shall designate one of the members to serve as Chairman of
the Federal Salary Council. One of the 3 members under subpara-
graph (A) may be the Chairman of the Federal Prevailing Rate Ad-
visory Committee, notwithstanding the restriction under section
5347(a)(1), and such individual may also be designated to serve as
Chairman of the Federal Salary Council.
(2) The pay agent shall—

(A) provide for meetings with the Council and give thor-
ough consideration to the views and recommendations of the
Council and the individual views and recommendations, if any,
of the members of the Council regarding—

(i) the establishment or modification of pay localities;

(ii) the coverage of the surveys of pay localities con-
ducted by the Bureau of Labor Statistics under subsection
(d)(1)(A) (including, but not limited to, the occupations, es-
tablishment sizes, and industries to be surveyed, and how
pay localities are to be surveyed);

(iii) the process of comparing the rates of pay payable
under the General Schedule with rates of pay for the same
levels of work performed by non-Federal workers; and

(iv) the level of comparability payments that should be
paid in order to eliminate or reduce pay disparities in ac-
cordance with the requirements of this section;

(B) give thorough consideration to the views and rec-
ommendations of employee organizations not represented on
th?i Council regarding the subjects in subparagraph (A)(i)—(iv);
an

(C) include in its report to the President the views and rec-
ommendations submitted as provided in this subsection by the
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Council, by any member of the Council, and by employee orga-

nizations not represented on the Council.

(£)(1) The pay agent may provide for such pay localities as the
pay agent considers appropriate, except that—

(A) each General Schedule position (excluding any outside

the continental United States, as defined in section 5701(6))

shall be included with a pay locality; and

(B) the boundaries of pay localities shall be determined
based on appropriate factors which may include local labor
market patterns, commuting patterns, and practices of other
employers.

(2)(A) The establishment or modification of any such bound-
aries shall be effected by regulations which, notwithstanding sub-
section (a)(2) of section 553, shall be promulgated in accordance
with the notice and comment requirements of such section.

(B) Judicial review of any regulation under this subsection
shall be limited to whether or not it was promulgated in accordance
with the requirements referred to in subparagraph (A).

(g)(1) Except as provided in paragraph (2), comparability pay-
ments may not be paid at a rate which, when added to the rate
of basic pay otherwise payable to the employee involved, would
cause the total to exceed the rate of basic pay payable for level IV
of the Executive Schedule.

(2) The applicable maximum under this subsection shall be
level 111 of the Executive Schedule for—

(A) positions under subparagraphs (A)}(E) of subsection

(h)1); and

(B) any positions under subsection (h)1XF) which the

President may determine.

(h)(1) For the purpose of this subsection, the term “position”
means—

(A) a position to which section 5376 applies (relating to
certain senior-level positions);

(B) a Senior Executive Service position under section 3132;

(C) a position in the Federal Bureau of Investigation and

Drug Enforcement Administration Senior Executive Service

under section 3151;

(D) a position to which section 5372 applies (relating to ad-

ministrative law judges appointed under section 3105);

(E) a position to which section 5372a applies (relating to
contract appeals board members); and

(F) a position within an Executive agency not covered
under the General Schedule or any of the preceding subpara-
graphs, the rate of basic pay for which is (or, but for this sec-
tion, would be) no more than the rate payable for level IV of
the Executive Schedule;

but does not include—

(i) a position to which subchapter IV applies (relating to
prevailing rate systems);

(ii) a position as to which a rate of pay is authorized under
section 5377 (relating to critical positions); or

(iii) a position to which subchapter II applies (relating to
the Executive Schedule).
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(2)(A) Notwithstanding subsection (c)(4) or any other provision
of this section, but subject to subparagraph (B) and paragraph (3),
upon the request of the head of an Executive agency with respect
to 1 or more categories of positions, the President may provide that
each employee of such agency who holds a position within such cat-
egory, and within the particular locality involved, shall be entitled
to receive comparability payments.

(B) A request by an agency head or exercise of authority by the
President under subparagraph (A) shall cover—

(i) with respect to the positions under subparagraphs (A)
through (E) of paragraph (1), all positions described in the sub-
paragraph or subparagraphs involved (excluding any under
clause (i) or (ii) of such paragraph); and

(ii) with respect to the positions under paragraph (1XF),
such positions as may be considered appropriate (excluding any
under clause (i) or (ii) of paragraph (1)).

(C) Notwithstanding subsection (¢)(4) or any other provision of
law, but subject to paragraph (3), in the case of a category with po-
sitions that are in more than 1 Executive agency, the President
may, on his own initiative, provide that each employee who holds
a position within such category, and in the locality involved, shall
be entitled to receive comparability payments. No later than 30
days before an employee receives comparability payments under
this subparagraph, the President or the President’s designee shall
submit a detailed report to the Congress justifying the reasons for
the extension, including consideration of recruitment and retention
rates and the expense of extending locality pay.

(3) Comparability payments under this subsection—

(A) may be paid only in any calendar year in which com-
parability payments under the preceding provisions of this sec-
tion are payable with respect to General schedule positions
within the same locality;

(B) shall take effect, within the locality involved, on the
first day of the first applicable pay period commencing on or
after such date as the President designates (except that no
date may be designated which would require any retroactive
payments), and shall remain in effect through the last day of
the last applicable pay period commencing during that cal-
endar year;

(C) shall be computed using the same percentage as is ap-
plicable, for the calendar year involved, with respect to General
Schedule positions within the same locality; and

(D) shall be subject to the applicable limitation under sub-
section (g).

(i) The Office of Personnel Management may prescribe regula-
tions, consistent with the provisions of this section, governing the
payment of comparability payments to employees.

§5304a. Authority to fix an alternative level of com-
parability payments

(a) If, because of national emergency or serious economic condi-
tions affecting the general welfare, the President should consider
the level of comparability payments which would otherwise be pay-
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able under section 5304 in any year to be inappropriate, the Presi-
dent shall—

(1) prepare and transmit to Congress, at least 1 month be-
fore those comparability payments (disregarding this section)
would otherwise become payable, a report describing the alter-
native level of payments which the President instead intends
to provide, including the reasons why such alternative level is
considered necessary; and

(2) implement the alternative level of payments beginning
on the same date as would otherwise apply, for the year in-
volved, under section 5304.

(b) The requirements set forth in paragraphs (2) and (3), re-
spectively, of section 5303(b) shall apply with respect to any deci-
sion to exercise any authority to fix an alternative level of com-
parability payments under this section.

§ 5305. Special pay authority

(a) Whenever the President finds that the Government’s re-
cruitment or retention efforts with respect to 1 or more occupations
in 1 or more areas or locations are, or are likely to become, signifi-
cantly handicapped, due to any of the circumstances described in
subsection (b), he may establish for the areas or locations involved,
with respect to individuals in positions paid under any of the pay
systems referred to in subsection (c), higher minimum rates of
basic pay for 1 or more grades or levels, occupational groups, se-
ries, classes, or subdivisions thereof, and may make corresponding
increases in all step rates of the pay range for each such grade or
level. However, a minimum rate so established may not exceed the
maximum pay rate prescribed by statute for the grade or level by
more than 30 percent, and no rate may be established under this
section (disregarding any amount payable under subsection (g)) in
excess of the rate of basic pay payable for level V of the Executive
Schedule. The President may authorize the exercise of the author-
ity conferred on him by this section by the Office of Personnel Man-
agement or, in the case of individuals not subject to the provisions
of this title governing appointment in the competitive service, by
such other agency as he may designate.

(b) The circumstances referred to in subsection (a) are—

(1) rates of pay offered by non-Federal employers being
significantly higher than those payable by the Government
within the area, location, occupational group, or other class of
positions under the pay system involved;

{(2) the remoteness of the area or location involved,;

(3) the undesirability of the working conditions or the na-
ture of the work involved (including exposure to toxic sub-
stances or other occupational hazards); or

(4) any other circumstances which the President (or an
agency duly authorized or designated by the President in ac-
cordance with the last sentence of subsection (a)) considers ap-
propriate.

(c) Authority under subsection (a) may be exercised with re-
spect to positions paid under—

(1) a statutory pay system; or
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(2) any other pay system established by or under Federal
statute for civilian positions within the executive branch.

(d) Within the limitations applicable under the preceding pro-
visions of this section, rates of pay established under this section
may be revised from time to time by the President or by such agen-
cy as he may designate. The actions and revisions have the force
and effect of statute.

(e) An increase in a rate of basic pay established under this
section is not an equivalent increase in pay within the meaning of
section 5335.

(f) The rate of basic pay established under this section and re-
ceived by an individual immediately before a statutory increase,
which becomes effective prior to, on, or after the date of enactment
of the statute, in the pay schedule applicable to such individual of
any pay system specified in subsection (c) of this section, shall be
initially adjusted, effective on the effective date of the statutory in-
crease, under conversion rules prescribed by the President or by
such agency as the President may designate.

(g)(1) The benefit of any comparability payments under section
5304 shall be available to individuals receiving rates of basic pay
established under this section to such extent as the President (or
his designated agency) considers appropriate, subject to paragraph
(2) and subsection (h).

(2) Payments under this subsection may not be made if, or to
the extent that, when added to basic pay otherwise payable, such
payments would cause the total to exceed the rate of basic pay pay-
able for level IV of the Executive Schedule.

(h) The rate of basic pay payable to an individual under this
section may not, at any time, be less than the rate which would
then be payable to such individual (taking comparability payments
under dsection 5304 into account) if this section had never been
enacted.

NOTE:

Sections 401-407 of the Federal Employees Pay Comparability Act of 1990
(Public Law 101-509; 104 Stat. 1467) provide as follows:

SEC. 401. SHORT TITLE.

This title may be cited as the “Federal Law Enforcement Pay Reform Act of
1990”.
SEC. 402. DEFINITION.

For the purposes of this title, except as otherwise provided, the term “law en-
forcement officer” means any law enforcement officer within the meaning of section

5541(3) of title 5, United States Code, with respect to whom the provisions of chap-
ter 51 of such title apply.
SEC. 403. SPECIAL RATES FOR LAW ENFORCEMENT OFFICERS.

(a) Notwithstanding the procedures of section 5305 of title 5, United States
Code, as amended by section 101 of this Act, or similar provision of law, higher min-
imum rates and corresponding increases in all step rates of each designated General
Schedule grade shall be established for law enforcement officers in accordance with
the provisions of this section.

(bX(1) Effective on the first day of the first applicable pay period beginning on
or after January 1, 1992, the higher minimum rates to be established are as follows:

G838 e e e et b e st s b Step 4
G e b cee e bbb s b es e b b bbbt Step 4
G885 ot et et bb e RS e bt e Step 4
GS-6 Step 3
GS-7 . Step 3
GO 8 it e e E R £h LR R h A e R AR h e e et h b et b erats e Step 3
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GS-9 . Step 2
GS-10 Step 2

(2) Effective on the first day of the first applicable pay period beginning on or
after January 1, 1993, the higher minimum rates to be established are as follows:

GS-3 Step 7
G54 Step 7
GS-5 Step 8
GS-6 Step 6
GS-7 . Step 5
GS—B . Step 3
GS-9 .. Step 2
GS—10 ..o Step 2

(c) The higher minimum rates and corresponding higher rates for each step rate
of each designated grade shall apply to every law enforcement officer in the des-
ignated grades (except in the case of any law enforcement officer for whom a higher
rate is authorized under section 5305 of title 5, United States Code, as amended
by section 101 of this Act, or similar provision of law) in the same manner as rates
established under section 5305 of such title, as so amended, and may be increased
in accordance with subsection (f) of such section 5305.

(d) Any interim entry-level adjustment under section 209 of this Act which a
law enforcement officer is receiving shall be eliminated on the day before the effec-
tive date of the higher minimum rates under subsection (b)(1).

SEC. 404. SPECIAL PAY ADJUSTMENTS FOR LAW ENFORCEMENT OFFICERS IN SELECTED CIT-

(a) A law enforcement officer shall be paid any applicable special pay adjust-
ment in accordance with the provisions of this section, but such special pay adjust-
ment shall be reduced by the amount of any applicable interim geographic adjust-
ment under section 302 of this Act, any applicable locality-based comparability pay-
ment under section 5304 of title 5, United States Code, as amended by section 101
of this Act, and, to the extent determined appropriate by the Office of Personnel
Management, any applicable special rate of pay under section 5305 of such title, as
so amended, or any similar provision of law (other than section 403).

(b)(1) Except as provided in subsection (a), effective on the first day of the first
applicable pay period beginning on or after January 1, 1992, each law enforcement
officer whose post of duty is in one of the following areas shall receive an adjust-
ment, which shall be a percentage of the officer’s rate of basic pay, as follows:

Area : Differential
Boston-Lawrence-Salem, MA-NH Consolidated Metropolitan Statistical Area 16%
Chicago-Gary-Lake County, IL-IN-WI C lidated Metropoli Statistical Area

Los Angeles-Anaheim-Riverside, CA Consolidated Metmpgﬁtan Statistical Area
NeAwre York-Northern New Jersey-Long Island, NY-NJ-CT Consolidated Metropolita

Phi]adaelphia—Wilmjng‘ton-'I‘renton. PA-NJ-DE-MD Consolidated Metropolitan Statistical Area
San Francisco-Oakland-San Jose, CA Consolidated Metropolitan Statistical Area .................
San Diego, CA Metropolitan Statistical Area ........... . .
Washington-Baltimore DC-MD-VA-WV Consolidated Metropolitan Statistical Area ..............c........ 4%

(2) In the case of any area specified in paragraph (1) that includes a portion,
but not all, of a county, the Office of Personnel Management may, at the request
of the head of 1 or more law enforcement agencies, extend the area specified in
paragraph (1) to include, for the purposes of this section, the entire county, if the
Office determines that such extension would be in the interests of good personnel
administration. Any such extension shall be applicable to each law enforcement offi-
cer whose post of duty is in the area of the extension.

(c)(1) A special pay adjustment under this section shall be administered, to the
extent practicable, in the same manner as a locality-based comparability payment
under section 5304 of title 5, United States Code, as amended by section 101 of this
Act, and shall be considered part of basic pay to the same degree as such a locality-
based comparability payment.

(2) The Office of Personnel Management may prescribe such regulations as it
considers necessary concerning the payment of special pay adjustments to law en-
forcement officers under this section.

SEC. 405. SAME BENEFITS FOR OTHER LAW ENFORCEMENT OFFICERS.

(a) The appropriate agency head (as defined in subsection (c)) shall prescribe
regulations under which the purposes of sections 403, 404, and 407 shall be carried
out with respect to individuals holding positions described in subsection (b).

(b) This subsection applies with respect to any—

(1) member of the United States Secret Service Uniformed Division;
(2) member of the United States Park Police;
(3) special agent within the Diplomatic Security Service;
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c (4) probation officer (referred to in section 3672 of title 18, United States
ode); or
(5) pretrial services officer (referred to in section 3153 of title 18, United

States Code).

(¢c) For the purposes of this section, the term “appropriate agency head”
means—

(1) with respect to any individual under subsection (b)1), the Secretary of
the Treasury;

(2) with respect to any individual under subsection (bX2), the Secretary of
the Interior;

s (3) with respect to any individual under subsection (bX3), the Secretary of

tate;
(4) with respect to any individual under subsection (bX4) or (b)5), the Di-
rector of the Administrative Office of the United States Courts.
SEC. 406. FBI NEW YORK FIELD DIVISION.

(a) The total pay of an employee of the Federal Bureau of Investigation assigned
to the New York Field Division before the date of September 29, 1993, in a position
covered by the demonstration project conducted under section 601 of the Intelligence
Authorization Act for Fiscal Year 1989 (Public Law 100-453) shall not be reduced
as a result of the termination of the demonstration project during the period that
employee remains employed after that date in a position covered by the demonstra-
tion project.

(b) Beginning on September 30, 1993, any periodic payment under section
601(a)(2) of the Intelligence Authorization Act for Fiscal Year 1989 for any such em-
ployee shall be reduced by the amount of any increase in basic pay under title 5,
United States Code, including the following provisions: an annual adjustment under
section 5303, locality-based comparability payment under section 5304, initiation or
increase in a special pay rate under section 5305, promotion under section 5334,
periodic step increase under section 5335, merit increase under section 5404, or
other increase to basic pay under any provision of law.

SEC. 407. RELOCATION PAYMENTS.

Notwithstanding section 5753(bX1XA) of title 5, United States Code, as added
by this Act, a law enforcement officer whose rate of basic pay is less than $60,000
may receive a relocation payment of up to $15,000 under section 5753.

§ 5306. Pay fixed by administrative action

(a) Notwithstanding sections 1341, 1342, and 1349-1351 and
subchapter II of chapter 15 of title 31—
(1) the rates of pay of—

(A) employees in the legislative, executive, and judicial
branches of the Government of the United States (except
employees whose pay is disbursed by the Secretary of the
Senate or the Chief Administrative Officer of the House of
Representatives) and of the government of the District of
Columbia, whose rates of pay are fixed by administrative
action under law and are not otherwise adjusted under
this subchapter;

(B) employees under the Architect of the Capitol,
whose rates of pay are fixed under section 166b—3a of title
40, and the Superintendent of Garages, House office build-
ings; and

(C) persons employed by the county committees estab-
lished under section 590h(b) of title 16; and
(2) and ! minimum or maximum rate of pay (other than a

maximum rate equal to or greater than the maximum rate
then currently being paid under the General Schedule as a re-
sult of a pay adjustment under section 5303 (or prior cor-

‘29 e word “and” probably should read “any”. See section 101(a)1) of P.L. 101-509 (104 Stat.
1429).
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responding provision of law)), and any monetary limitation on

or monetary allowance for pay, applicable to employees de-

scribed in subparagraphs (A), (B), and (C) of paragraph (1);
may be adjusted, by the appropriate authority concerned, effective
at the beginning of the first applicable pay period commencing on
or after the day on which a pay adjustment becomes effective under
section 5303 (or prior provision of law), by whichever of the fol-
lowing methods the appropriate authority concerned considers
appropriate—

(i) by an amount or amounts not in excess of the pay ad-
justment provided under section 5303 for corresponding rates
of pay in the appropriate schedule or scale of pay;

(1) if there are no corresponding rates of pay, by an
amount or amounts equal or equivalent, insofar as practicable
and with such exceptions and modifications as may be nec-
essary to provide for appropriate pay relationships between po-
sitions, to the amount of the pay adjustment provided under
section 5303; or

(iii) in the case of minimum or maximum rates of pay, or
monetary limitations of allowances with respect to pay, by an
amount rounded to the nearest $100 and computed on the
basis of a percentage equal or equivalent, insofar as practicable
and with such variations as may be appropriate, to the per-
centage of the pay adjustment provided under section 5303.

(b) An adjustment under subsection (a) in rates of pay, min-
imum or maximum rates of pay, the monetary limitations or allow-
ances with respect to pay, shall be made in such manner as the ap-
propriate authority concerned considers appropriate.

(c) This section does not authorize any adjustment in the rates
of pay of employees whose rates of pay are fixed and adjusted from
time to time as nearly as is consistent with the public interest in
accordance with prevailing rates or practices.

(d) This section does not impair any authority under which
rates of pay may be fixed by administrative action.

(e) Pay may not be paid, by reason of any exercise of authority
under this section, at a rate in excess of the rate of basic pay pay-
able for level V of the Executive Schedule.

§5307. Limitation on certain payments

(a)(1) Except as otherwise permitted by or under law, no allow-
ance, differential, bonus, award, or other similar cash payment
under this title may be paid to an employee in a calendar year if,
or to the extent that, when added to the total basic pay paid or
payable to such employee for service performed in such calendar
year as an employee in the executive branch (or as an employee
outside the executive branch to whom chapter 51 applies), such
payment would cause the total to exceed the annual rate of basic
pay payable for level I of the Executive Schedule, as of the end of
such calendar year.

(2) This section shall not apply to any payment under—

(A) subchapter III or VII of chapter 55 or section 5596;

(B) chapter 57 (other than section 5753, 5754, or 5755); or

S(’Cg)chapt:er 59 (other than section 5925, 5928, 5941(a)2),
or 5948).
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(b)(1) Any amount which is not paid to an employee in a cal-
endar year because of the limitation under subsection (a) shall be
paid to such employee in a lump sum at the beginning of the fol-
lowing calendar year.

(2) Any amount paid under this subsection in a calendar year
shall be taken into account for purposes of applying the limitations
under subsection (a) with respect to such calendar year.

(c) The Office of Personnel Management shall prescribe such
regulations as may be necessary to carry out this section, including
regulations (consistent with section 5582) concerning how a lump-
sum payment under subsection (b) shall be made with respect to
any employee who dies before an amount payable to such employee
under subsection (b) is made.



SUBCHAPTER II—EXECUTIVE SCHEDULE PAY RATES

§5311. The Executive Schedule

The Executive Schedule, which is divided into five pay levels,
is the basic pay schedule for positions, other than Senior Executive
Service positions and positions in the Federal Bureau of Investiga-
tion ancf Drug Enforcement Administration Senior Executive Serv-
ice, to which this subchapter applies.

§ 5312. Positions at level 1

Level I of the Executive Schedule applies to the following posi-
tions for which the annual rate of basic pay shall be the rate deter-
mined with respect to such level under chapter 11 of title 2, as ad-
justed by section 5318 of this title:

Secretary of State.

Secretary of the Treasury.

Secretary of Defense.

Attorney General.

Secretary of the Interior.

Secretary of Agriculture.

Secretary of Commerce.

Secretary of Labor.

Secretary of Health and Human Services.

Secretary of Housing and Urban Development.

Secretary of Transportation.

United States Trade Representative.

Secretary of Energy.

Secretary of Education.

Secretary of Veterans Affairs.

Director of Office of Management and Budget.

Commissioner of Social Security, Social Security Adminis-
tration.

Director of National Drug Control Policy.

§ 5313. Positions at level 11

Level II of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Deputy Secretary of Defense.

Deputy Secretary of State.

Administrator, Agency for International Development.

Administrator of the National Aeronautics and Space Ad-
ministration.

Deputy Secretary of Veterans Affairs.

Deputy Secretary of the Treasury.

Deputy Secretary of Transportation.

Chairman, Nuclear Regulatory Commission.

290
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Chairman, Council of Economic Advisers.

Chairman, Board of Governors of the Federal Reserve Sys-
tem.

Director of the Office of Science and Technology.

Director of Central Intelligence.

Secretary of the Air Force.

Secretary of the Army.

Secretary of the Navy.

Administrator, Federal Aviation Administration.

Director of the National Science Foundation.

Deputy Attorney General.

Deputy Secretary of Energy.

Deputy Secretary of Agriculture.

Director of the Office of Personnel Management.

Administrator, Federal Highway Administration.

Administrator of the Environmental Protection Agency.

Under Secretary of Defense for Acquisition and Tech-
nology.

Deputy Secretary of Labor.

Deputy Director of the Office of Management and Budget.

Independent Members, Thrift Depositor Protection Over-
sight Board.

Deputy Secretary of Health and Human Services.

Deputy Secretary of the Interior.

Deputy Secretary of Education.

Deputy Secretary of Housing and Urban Development.

Deputy Director of Management, Office of Management
and Budget.

Director of the Office of Federal Housing Enterprise Over-
sight, Department of Housing and Urban Development.

Deputy Commissioner of Social Security, Social Security
Administration.

Administrator of the Community Development Financial
Institutions Fund.

Deputy Director of National Drug Control Policy.

§5314. Positions at level 1

Level III of the Executive Schedule applies to the following po-
sitions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Solicitor General of the United States.

Under Secretary of Commerce, Under Secretary of Com-
merce for Economic Affairs, Under Secretary of Commerce for
Export Administration and Under Secretary of Commerce for
Travel and Tourism.

Under Secretaries of State (6).

Under Secretaries of the Treasury (3).

Administrator of General Services.

Administrator of the Small Business Administration.

Deputy Administrator, Agency for International Develop-
ment.

Chairman of the Merit Systems Protection Board.

Chairman, Federal Communications Commission.
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Chairman, Board of Directors, Federal Deposit Insurance
Corporation.

Chairman, Federal Energy Regulatory Commission.

Chairman, Federal Trade Commission.

Chairman, Surface Transportation Board.

Chairman, National Labor Relations Board.

Chairman, Securities and Exchange Commission.

Chairman, Board of Directors of the Tennessee Valley Au-
thority.

Chairman, National Mediation Board.

Chairman, Railroad Retirement Board.

Chairman, Federal Maritime Commission.

Comptroller of the Currency.

Commissioner of Internal Revenue.

Under Secretary of Defense for Policy.

Under Secretary of Defense (Comptroller).

Under Secretary of Defense for Personnel and Readiness.

Deputy Administrator of the National Aeronautics and
Space Administration.

Deputy Directors of Central Intelligence (2).

Director of the Office of Emergency Planning.

Director of the Peace Corps.

Deputy Director, National Science Foundation.

President of the Export-Import Bank of Washington.

Members, Nuclear Regulatory Commission.

Members, Defense Nuclear Facilities Safety Board.

Members, Board of Governors of the Federal Reserve Sys-
tem.

Director of the Federal Bureau of Investigation, Depart-
ment of Justice.

Administrator of the National Highway Traffic Safety Ad-
ministration.

Administrator, Federal Railroad Administration.

Chairman, National Transportation Safety Board.

Chairman of the National Endowment for the Arts the in-
cumbent of which also serves as Chairman of the National
Council on the Arts.

Chairman of the National Endowment for the Humanities.

Director of the Federal Mediation and Conciliation Service.

Federal Transit Administrator. _

President, Overseas Private Investment Corporation.

Chairman, Postal Rate Commission.

Chairman, Occupational Safety and Health Review Com-
mission.

Governor of the Farm Credit Administration.

Chairman, Equal Employment Opportunity Commission.

Chairman, Consumer Product Safety Commission.

Under Secretary, Department of Energy.

Chairman, Commodity Futures Trading Commission.

Deputy United States Trade Representatives (3).

Chairman, United States International Trade Commission.

Under Secretary of Commerce for Oceans and Atmosphere,
the incumbent of which also serves as Administrator of the Na-
tional Oceanic and Atmospheric Administration.
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Associate Attorney General.
Chairman, Federal Mine Safety and Health Review Com-
mission.
Chairman, National Credit Union Administration Board.
Deputy Director of the Office of Personnel Management.
Under Secretary of Agriculture for Farm and Foreign Agri-
cultural Services.
Under Secretary of Agriculture for Food, Nutrition, and
Consumer Services.
Under Secretary of Agriculture for Natural Resources and
Environment.
Under Secretary of Agriculture for Research, Education,
and Economics.
Under Secretary of Agriculture for Food Safety.
Under Secretary of Agriculture for Marketing and Regulatory
Programs.?
Director, Institute for Scientific and Technological Co-
operation.
Under Secretary of Agriculture for Rural Development.
Administrator, Maritime Administration.
Executive Director, Property Review Board.
Deputy Administrator of the Environmental Protection
Agency.
Archivist of the United States.
B I;]lxecutive Director, Federal Retirement Thrift Investment
oard.
Deputy Under Secretary of Defense for Acquisition and
Technology.
Director, Trade and Development Agency.
Under Secretary of Commerce for Technology.
; Under Secretary for Health, Department of Veterans Af-
airs.
. Under Secretary for Benefits, Department of Veterans Af-
airs,
Under Secretary for Memorial Affairs, Department of Vet-
erans Affairs.
Director of the Office of Government Ethics.
Administrator for Federal Procurement Policy.
Administrator, Office of Information and Regulatory Af-
fairs, Office of Management and Budget.
Director of the Office of Thrift Supervision.
Chairperson of the Federal Housing Finance Board.
Executive Secretary, National Space Council.
Controller, Office of Federal Financial Management, Office
of Management and Budget.
Under Secretary of Education.
chief executive officer, Resolution Trust Corporation. 2.3
Administrator, Research and Special Programs Adminis-
tration.

!Indentation so in original.

2So in law. Should have been caps and lowercase.

3The amendment made by section 5(b)(1) of the Resolution Trust Corporation Completion Act
(Public Law 103—204; 107 Stat. 2382), striking the item “chief executive officer of the Resolution
Trust Corporation.”, could not be executed.
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Assistant Secretary of Commerce and Commissioner of
Patents and Trademarks.

Register of Copyrights.

Deputy Director for Demand Reduction, Office of National
Drug Control Policy.

Deputy Director for Supply Reduction, Office of National
Drug Control Policy.

Deputy Director for State and Local Affairs, Office of Na-
tional Drug Control Policy.

§5315. Positions at level IV

Level IV of the Executive Schedule applies to the following po-
gitions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Deputy Administrator of General Services.

Associate Administrator of the National Aeronautics and
Space Administration.

Assistant Administrators, Agency for International Devel-
opment (6).

Regional Assistant Administrators, Agency for Inter-
national Development (4).

Under Secretary of the Air Force.

Under Secretary of the Army.

Under Secretary of the Navy.

Assistant Secretaries of Agriculture (2).

Assistant Secretaries of Commerce (11).

Assistant Secretaries of Defense (9).

Assistant Secretaries of the Air Force (4).

Assistant Secretaries of the Army (5).

Assistant Secretaries of the Navy (4).

Assistant Secretaries of Health and Human Services (6).

Assistant Secretaries of the Interior (6).

Assistant Attorneys General (10).

Assistant Secretaries of Labor (10), one of whom shall be
the Assistant Secretary of Labor for Veterans’ Employment
and Training.

Assistant Secretaries of the Treasury (7).

Members, United States International Trade Commission
(5).

Assistant Secretaries of Education (10).

General Counsel, Department of Education.

Inspector General, Department of Education.

Director of Civil Defense, Department of the Army.

Deputy Director of the Office of Emergency Planning.

Deputy Director of the Office of Science and Technology.

Deputy Director of the Peace Corps.

Assistant Directors of the Office of Management and
Budget (3).

General Counsel of the Department of Agriculture.

General Counsel of the Department of Commerce.

General Counsel of the Department of Defense.

S General Counsel of the Department of Health and Human

ervices.
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Solicitor of the Department of the Interior.

Solicitor of the Department of Labor.

General Counsel of the National Labor Relations Board.

General Counsel of the Department of the Treasury.

First Vice President of the Export-Import Bank of
Washington.

Members, Council of Economic Advisers.

Members, Board of Directors of the Export-Import Bank of
Washington.

Members, Federal Communications Commaission.

Member, Board of Directors of the Federal Deposit
Insurance Corporation.

Directors, Federal Housing Finance Board.

Members, Federal Energy Regulatory Commission.

Members, Federal Trade Commission.

Members, Surface Transportation Board.

Members, National Labor Relations Board.

Members, Securities and Exchange Commission.

Members, Board of Directors of the Tennessee Valley
Authority.

Members, Merit Systems Protection Board.

Members, Federal Maritime Commission.

Members, National Mediation Board.

Members, Railroad Retirement Board.

Director of Selective Service.

Associate Director of the Federal Bureau of Investigation,
Department of Justice.

Members, Equal Employment Opportunity Commission (4).

Director, Community Relations Service.

Members, National Transportation Safety Board.

General Counsel, Department of Transportation.

Deputy Administrator, Federal Aviation Administration.

Assistant Secretaries of Transportation (4).

Deputy Federal Highway Administrator.

Administrator of the Saint Lawrence Seaway Development
Corporation.

Assistant Secretary for Science, Smithsonian Institution.

Assistant Secretary for History and Art, Smithsonian
Institution.

Deputy Administrator of the Small Business Administra-
tion.

) Assistant Secretaries of Housing and Urban Development

(8

General Counsel of the Department of Housing and Urban

Development.

Commissioner of Interama.

Federal Insurance Administrator, Federal Emergency
Management Agency.

Executive Vice President, Overseas Private Investment
Corporation.

Members, National Credit Union Administration Board (2).

Members, Postal Rate Commission (4).

Members, Occupational Safety and Health Review
Commission.
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Deputy Under Secretaries of the Treasury (or Assistant
Secretaries of the Treasury) (2).

Members, Consumer Product Safety Commission (4).

Members, Commodity Futures Trading Commission.

Director of Nuclear Reactor Regulation, Nuclear Regu-
latory Commission.

Director of Nuclear Material Safety and Safeguards, Nu-
clear Regulatory Commission.

Director of Nuclear Regulatory Research, Nuclear Regu-
latory Commission.

Executive Director for Operations, Nuclear Regulatory
Comimission.

President, Government National Mortgage Association, De-
partment of Housing and Urban Development.

Assistant Secretary of Commerce for Oceans and Atmos-
phere, the incumbent of which also serves as Deputy Adminis-
trator of the National Oceanic and Atmospheric Administra-
tion.

Commissioner of Immigration and Naturalization, Depart-
ment of Justice.

Director, Bureau of Prisons, Department of Justice.

Assistant Secretaries of Energy (8).

General Counsel of the Department of Energy.

Administrator, Economic Regulatory Administration, De-
partment of Energy.

Administrator, Energy Information Administration, De-
partment of Energy.

Inspector General, Department of Energy.

Director, Office of Science, Department of Energy.

Assistant Secretary of Labor for Mine Safety and Health.

Members, Federal Mine Safety and Health Review Com-
mission.

President, National Consumer Cooperative Bank.

Inspector General, Department of Health and Human
Services.

Inspector General, Department of Agriculture.

Special Counsel of the Merit Systems Protection Board.

Inspector General, Department of Housing and Urban De-
velopment.

Chairman, Federal Labor Relations Authority.

Inspector General, Department of Labor.

Inspector General, Department of Transportation.

Inspector General, Department of Veterans Affairs.

Deputy Director, Institute for Scientific and Technological
Cooperation.

Director of the National Institute of Justice.

Director of the Bureau of Justice Statistics.

Chief Counsel for Advocacy, Small Business Administra-
tion.

Inspector General, Department of Defense.

Assistant Administrator for Toxic Substances, Environ-
mental Protection Agency.

Assistant Administrator, Office of Solid Waste, Environ-
mental Protection Agency.



297

CH. 53 (SUBCH 11)}—EXECUTIVE SCHEDULE PAY RATES Sec. 3315

Assistant Administrators, Environmental Protection
Agency (8).

Director of Operational Test and Evaluation, Department
of Defense.

Special Representatives of the President for arms control,
nonproliferation, and disarmament matters, Department of
State.

Administrator of the Health Care Financing Administra-
tion.

Director, National Institute of Standards and Technology,
Department of Commerce.

Inspector General, Department of State.

Director of Defense Research and Engineering.

Ambassadors at Large.

Commissioner, National Center for Education Statistics.

Assistant Secretary of Commerce and Director General of
the United States and Foreign Commercial Service.

Inspector General, Department of Commerce.

Inspector General, Department of the Interior.

Inspector General, Department of Justice.

Inspector General, Department of the Treasury.

Inspector General, Agency for International Development.

Inspector General, Environmental Protection Agency.

Inspector General, Federal Emergency Management
Agency.

Inspector General, General Services Administration.

Inspector General, National Aeronautics and Space Admin-
istration.

Inspector General, Nuclear Regulatory Commission.

Inspector General, Office of Personnel Management.

Inspector General, Railroad Retirement Board.

Inspector General, Small Business Administration.
Inspector General, Federal Deposit Insurance Corporation. !

Assistant Secretaries, Department of Veterans Affairs (6).

General Counsel, Department of Veterans Affairs.

Commissioner of Food and Drugs, Department of Health
and Human Services.

Chairman, Board of Veterans’ Appeals.

Administrator, Office of Juvenile Justice and Delinquency
Prevention.

Director, United States Marshals Service.

Inspector General, Resolution Trust Corporation.

Chairman, United States Parole Commission.

Chief Financial Officer, Department of Agriculture.

Chief Financial Officer, Department of Commerce.

Chief Financial Officer, Department of Education.

Chief Financial Officer, Department of Energy.

Chief Financial Officer, Department of Health and Human
Services.

Chief Financial Officer, Department of Housing and Urban
Development.

Chief Financial Officer, Department of Interior.

! Margin so in law. Probably should be moved 2 ems to the right.
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Chief Financial Officer, Department of Justice.

Chief Financial Officer, Department of Labor.

Chief Financial Officer, Department of State.

Chief Financial Officer, Department of Transportation.

Chief Financial Officer, Department of Treasury.

Chief Financial Officer, Department of Veterans Affairs.

Chief Financial Officer, Environmental Protection agency.

Chief Financial Officer, National Aeronautics and Space
Administration.

Director, Bureau of the Census, Department of Commerce.

Director of the Institute of Museum and Library Services.

20 Assistant Secretaries of State! and 4 other State De-
partment officials to be appointed by the President, by and
with the advice and consent of the Senate.

Commissioner, Office of Navajo and Hopi Indian Reloca-
tion.

Inspector General, Central Intelligence Agency 2

Deputy Under Secretary of Defense for Policy.

General Counsel of the Department of the Army.

General Counsel of the Department of the Navy.

General Counsel of the Department of the Air Force.
Liaison for Community and Junior Colleges, Department of
Education.

Commissioner of Customs, Department of the Treasury.

Director of the Office of Educational Technology.

Director of the International Broadcasting Bureau.

Inspector General, Social Security Administration.

Lab The Commissioner of Labor Statistics, Department of
abor.

Administrator, Rural Utilities Service, Department of Agri-
culture.

Chief Information Officer, Department of Agriculture.

Chief Information Officer, Department of Commerce.

Chief Information Officer, Department of Defense (unless
the official designated as the Chief Information Officer of the
Department of Defense is an official listed under section 5312,
5313, or 5314 of this title).

Chief Information Officer, Department of Education.

Chief Information Officer, Department of Energy.

Chief Information Officer, Department of Health and
Human Services.

Chief Information Officer, Department of Housing and
Urban Development.

Chief Information Officer, Department of the Interior.

Chief Information Officer, Department of Justice.

Chief Information Officer, Department of Labor.

Chief Information Officer, Department of State.

Chief Information Officer, Department of Transportation.

1Section 2305(b)(2) of Public Law 105-277 (105 Stat. 2681-825) made the following amend-
ment which could not be executed:
(2) CONFORMING AMENDMENT TO TITLE 5.—Section 5315 of title 5, United States
Code, is amended by striking “Assistant Secretaries of State (20)” and inserting “Assist-
ant Secretaries of State (24)”.
2So in law. Probably should end with a period.
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Chief Information Officer, Department of the Treasury.

Chief Information Officer, Department of Veterans Affairs.

Chief Information Officer, Environmental Protection
Agency.

Chief Information Officer, National Aeronautics and Space
Administration.

Chief Information Officer, Agency for International Devel-
opment.

Chief Information Officer, Federal Emergency Manage-
ment Agency.

Chief Information Officer, General Services Administra-
tion.

Chief Information Officer, National Science Foundation.

Chief Information Officer, Nuclear Regulatory Agency.

Chief Information Officer, Office of Personnel Manage-
ment.

Chief Information Officer, Small Business Administration.

Executive Director of the Alternative Agricultural
Research and Commercialization Corporation.

Assistant Directors of Central Intelligence (3).

General Counsel of the Central Intelligence Agency.

§ 5316. Positions at level V

Level V of the Executive Schedule applies to the following posi-

tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Administrator, Bonneville Power Administration, Depart-
ment of the Interior.

Administrator of the National Capital Transportation
Agency.

Associate Administrators of the Small Business Adminis-
tration (4).

Associate Administrators, National Aeronautics and Space
Administration (7).

Associate Deputy Administrator, National Aeronautics and
Space Administration.

Deputy Associate Administrator, National Aeronautics and
Space Administration.

Archivist of the United States.

Assistant Secretary of Health and Human Services for Ad-
ministration.

Assistant Attorney General for Administration.
_ Assistant and Science Adviser to the Secretary of the Inte-
rior.

Chairman, Foreign Claims Settlement Commission of the
United States, Department of Justice.

Assistant to the Secretary of Defense for Nuclear and
f(‘Dhemical and Biological Defense Programs, Department of De-
ense.

Chairman of the Renegotiation Board.

Chairman of the Subversive Activities Control Board.

Chief Counsel for the Internal Revenue Service, Depart-
ment of the Treasury.
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Additional officers, Department of Education (4).1

Commissioner, Federal Supply Service, General Services
Administration.

Director, United States Fish and Wildlife Service, Depart-
ment of the Interior.

Commissioner of Indian Affairs, Department of the Inte-
rior.

Commissioners, Indian Claims Commission (5).

Commissioner of Patents, Department of Commerce.

Commissioner, Public Buildings Service, General Services
Administration.

Commissioner of Reclamation, Department of the Interior.

Commissioner of Vocational Rehabilitation, Department of
Health and Human Services.

Commissioner of Welfare, Department of Health and
Human Services.

Director, Defense Advanced Research Projects Agency, De-
partment of Defense.

Director, Bureau of Mines, Department of the Interior.

Director, Geological Survey, Department of the Interior.

Deputy Commissioner of Internal Revenue, Department of
the Treasury.

Deputy General Counsel, Department of Defense.

Associate Director of the Federal Mediation and Concilia-
tion Service.

Associate Director for Volunteers, Peace Corps.

Associate Director for Program Development and Oper-
ations, Peace Corps.

Assistants to the Director of the Federal Bureau of Inves-
tigation, Department of Justice (2).

Assistant Directors, Office of Emergency Planning (3).

Fiscal Assistant Secretary of the Treasury.

General Counsel of the Agency for International Develop-
ment.

General Counsel of the Nuclear Regulatory Commission.

General Counsel of the National Aeronautics and Space
Administration.

Manpower Administrator, Department of Labor.

Members, Renegotiation Board.

Members, Subversive Activities Control Board.

Deputy Under Secretaries of Defense for Research and En-
gineering, Department of Defense (4).

Assistant Administrator of General Services.

Director, United States Travel Service, Department of
Commerce.

Administrator, Wage and Hour and Public Contracts Divi-
sion, Department of Labor.

Assistant Director (Program Planning, Analysis and Re-
search), Office of Economic Opportunity.

Deputy Director, National Security Agency.

1Section 2(b)(2) of P.L. 102-359 instructed to strike “Additional Officers, Department of Edu-
cation (4)”. The amendment probably should not have capitalized the word “Officers”.
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Director, Bureau of Land Management, Department of the
Interior.

Director, National Park Service, Department of the Inte-
rior.

National Export Expansion Coordinator, Department of
Commerce.

Special Assistant to the Secretary of Defense.

Staff Director, Commission on Civil Rights.

Assistant Secretary for Administration, Department of
Transportation.

Director, United States National Museum, Smithsonian In-
stitution.

Director, Smithsonian Astrophysical Observatory, Smithso-
nian Institution.

Administrator of the Environmental Science Services Ad-
ministration.
- Associate Directors of the Office of Personnel Management
5

Assistant Federal Highway Administrator.
Deputy Administrator of the National Highway Traffic

Safety Administration.

Director, Bureau of Narcotics and Dangerous Drugs, De-
partment of Justice.
3 Vice Presidents, Overseas Private Investment Corporation
3).

Deputy Administrator, Federal Transit Administration,
Department of Transportation.

General Counse! of the Equal Employment Opportunity
Commission.

Executive Director, Advisory Council on Historic Preserva-
tion.

Additional Officers, Department of Energy (14).

General Counsel, Commodity Futures Trading Commis-
sion.

Additional officers, Nuclear Regulatory Commission (5).

Executive Director, Commodity Futures Trading Commis-
sion.

Assistant Administrator for Coastal Zone Management,
National Oceanic and Atmospheric Administration.

Assistant Administrator for Fisheries, National Oceanic
and Atmospheric Administration.

Assistant Administrators (3), National Oceanic and Atmos-
pheric Administration.

General Counsel, National Oceanic and Atmospheric
Administration.

Members, Federal Labor Relations Authority (2) and its
General Counsel.

Additional officers, Institute for Scientific and Techno-
logical Cooperation (2).

Additional officers, Office of Management and Budget (6).

Associate Deputy Secretary, Department of Transpor-
tation.

Chief Scientist, National Oceanic and Atmospheric
Administration.
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Director, Indian Health Service, Department of Health and
Human Services.

Commissioners, United States Parole Commission (8).

Deputy Commissioner of Patents and Trademarks.

Assistant Commissioner of Patents.

Assistant Commissioner for Trademarks.

Commissioner, Administration on Children, Youth, and
Families.

Director, Bureau of Transportation Statistics.

§5317. Presidential authority to place positions at levels
IVand V

In addition to the positions listed in sections 5315 and 5316 of
this title, the President, from time to time, may place in levels IV
and V of the Executive Schedule positions held by not to exceed 34
individuals when he considers that action necessary to reflect
changes in organization, management responsibilities, or workload
in an Executive agency. Such an action with respect to a position
to which appointment is made by the President by and with the ad-
vice and consent of the Senate is effective only at the time of a new
appointment to the position. Notice of each action taken under this
section shall be published in the Federal Register, except when the
President determines that the publication would be contrary to the
interest of national security. The President may not take action
under this section with respect to a position the pay for which is
fixed at a specific rate by this subchapter or by statute enacted
after August 14, 1964.

NOTE
EXECUTIVE LEVEL I POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5312

President and other officers, U.S. Institute for Peace, NTE level I (P.L. 98-525, sec.
1707(a); 78 Stat. 2656)

Postmaster General, NTE level 1 (39 U.S.C. 1003(a); P.L. 91-375, sec. 2; 84 Stat.
730)

EXECUTIVE LEVEL II POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5313

Chiefs of Mission, Class 1 (22 U.S.C. 3961; P.L. 96465, sec. 401(a); 94 Stat. 2087)

Chairman, Administrative Conference of U.S. (5 U.S.C. 573(bX1)) (established at
highest level of Chairman of an independent regulatory commission)

Chairman, Council on Environmental Quality (P.L. 91-190, sec. 206; 83 Stat. 856)

Director, FBI, Department of Justice (P.L. 90-351, sec. 1101, effectively superseded
5 U.S.C. 5314; 82 Stat. 236) :

Direct)or, Office of Science and Technology Policy (P.L. 94-282, sec. 203; 90 Stat.
463

Director, U.S. Information Agency (Reorg. Plan 2 of 1977, sec. 2; 91 Stat. 1636)

25 positions NTE level II, White House Office (3 U.S.C. 105(aX2)A); P.L. 95-570,
sec. 1(a); 92 Stat. 2445)

5 positions NTE level II, Assistance and Services for the Vice President (3 U.S.C.
106(a)(1)(A); P.L. 95-570, sec. 1(a); 92 Stat. 2447)

Director, U.S. International Development Cooperation Agency (Reorg. Plan 2 of
1979, sec. 2; 93 Stat. 1378)

Deputy Secretary of Commerce (Reorg. Plan 3 of 1979, sec. 2(bX1); 93 Stat. 1382)

Chairman, National Critical Materials Council, Executive Office of the President,
NTE level II (P.L. 98-373, sec. 207(a); 98 Stat. 1252)

Unspecified number of positions for Assistance to the President for Unanticipated
Needs, NTE level II (3 U.S.C. 108(c); P.L. 95-570, sec. 2(a); 92 Stat. 2449)

Ambassador to United Nations (NTE level II) (P.L. 96-465, sec. 2206(a); 94 Stat.
2160; 22 U.S.C.287(g))
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Director, Federal Emergency Management Agency (Reorganization Plan 3 of 1978;
92 Stat. 3788)

EXECUTIVE LEVEL III POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5314

Chiefs of Mission, Class 2 (22 U.S.C. 3961; P.L. 96465, sec. 401(a); 94 Stat. 2087)

Director, ACTION (P.L. 93-113, sec. 401; 87 stat. 405)

Feéieral Co-())hairman, Appalachian Regional Commission (P.L. 94-188, sec. 104; 89

tat. 1080

Associate Directors (4), Office of Science and Technology Policy, NTE level 111 (P.L.
94-282, sec. 203; 90 Stat. 463)

Administrator, Drug Enforcement Administration (Reorg. Plan 2 of 1973, sec. 5(a);
87 Stat. 1092)

Deptatg) Director, U.S. Information Agency (Reorg. Plan 2 of 1977, sec. 3; 91 Stat.
16

25 positions NTE level 111, White House Office (3 U.S.C. 105(a}2XB); P.L. 95-570,
sec. 1(a); 92 Stat. 2445)

6 positions NTE level 111, Domestic Policy Staff, White House (3 U.S.C. 107(a)(1)(A);
P.L. 95-570, sec. 2(a); 92 Stat. 2448)

3 positions NTE level III, Assistance and Services for the Vice President (3 U.S.C.
106(a)1XB); P.L. 95-570, sec. 1(a); 92 Stat. 2447)

5 positions NTE level III, Office of Administration, White House (3 U.S.C.
107(b)(1)(AXi); P.L. 95-570, sec. 2(a); 92 Stat. 2448)

Deputy Director, U.S. International Development Cooperation Agency (Reorg. Plan
2 of 1979, sec. 3; 93 Stat. 1379)

Members (2), National Critical Materials Council, Executive Office of the President
(P.L. 98-373, sec. 207(a); 98 Stat. 1252)

Executive Director, National Critical Materials Council, Executive Office of the
President (P.L. 98-373, sec. 208(a); 98 Stat. 1253)

Federal Inspector, Office of the Federal Inspector for Alaska Natural Gas Transpor-
tation System (Reorganization Plan 1 of 1979; 93 Stat. 1373)

Under Secretary of Commerce for International Trade (Reorganization Plan 3 of
1979; 93 Stat. 1382)

Chairman, Farm Credit Administration Board (P.L. 99-205; 99 Stat. 1689; 12
U.S.C. 2242)

Special Assistant to the President for Agricultural Trade and Food Aid, Executive
Office of the President (P.L. 99-260, sec. 4(d); 100 Stat. 49)

Member (1), Farm Credit System Assistance Board (WAE, NTE level III) (P.L. 100—
233; 101 Stat. 1586; 12 U.S.C. 2278a-2)

President, James Madison Memorial Fellowship Foundation (NTE level III) (P.L.
101-208; 103 Stat. 1836)

EXECUTIVE LEVEL IV POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5315

Chiefs of Mission, Class 3 (22 U.S.C. 3961; P.L. 96-465, sec. 401(a); 94 Stat. 2087)

Members (2), Council on Environmental Quality (P.L. 91-190, sec. 206; 83 Stat. 856)

Directors (8), Overseas Private Investment Corporation (WAE) (P.L. 91-175, sec.
105; 83 Stat. 811)

Chairman, International Joint Commission, U.S. and Canada (State Dept.) (by Pres-
idential memorandum of 4/3/86, under 22 U.S.C. 268, pursuant to treaty of 1/11/
09)

Deputy Director, ACTION (P.L. 93-113, sec. 401; 87 Stat. 405)

Associate Directors (2), U.S. International Development Cooperation Agency (Reorg.
Plan 2 of 1979, sec. 4; 93 Stat. 1379)

Cosmmissioners (8), Commission on Civil Rights (WAE) (P.L. 98-183, sec. 4(a); 97

tat. 1304)

Deputy Chief Medical Director, Department of Veterans Affairs (Pay set under 5
U.S.C,, ch. 53, subch. I, but may not be paid more than level IV) (38 U.S.C.
4107(dX3); P.L. 94-123, sec. 2(b)3); 89 Stat. 670)

Members (6), Federal Election Commission (P.L. 93-443, sec. 208(a); 88 Stat. 1281)

Staff Director, Federal Election Commission (P.L. 93-443, sec. 208(a); 88 Stat. 1282)

Associate Directors (4), U.S. Information Agency (Reorg. Plan 2 of 1977, sec. 4; 91
Stat. 1636)

Assistant Secretary for Communications and Information, Department of Commerce
(Reorg. Plan 1 of 1977, sec. 4; 91 Stat. 1633)

Director, Office of Alcohol Fuels, Department of Energy (P.L. 96-294, sec. 220(a);
94 Stat. 696)

Federal Cochairman, Alaska Land Use Council (P.L. 96-487, sec. 1201(e)1); 94
Stat. 2467)
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Assistant Secretary for Patents and Trademarks, Department of Commerce (P.L.
97-366, sec. 4; 96 Stat. 1760)

U.S. Attorneys, Assistant U.S. Attorneys, and attorneys appointed under 28 U.S.C.
543, NTE level IV (28 U.S.C. 548; P.L. 98473, sec. 1701(a); 98 Stat. 2185)

U.S. Trade Representative, NTE 20 level IV officers (P.L. 99-272, sec. 13023; 100
Stat. 307-308)

Independent Counsel(s) (WAE) (28 U.S.C. 594(b); P.L. 95-521, sec. 601(a); 92 Stat.
1870)

Director, Office of Minority Economic Impact, Department of Energy (P.L. 95-619,
sec. 611) (92 Stat. 3284)

Director, Office of Civilian Radioactive Waste Management, Department of Energy
(P.L. 97-425, sec. 304) (96 Stat. 2261)

Chairman, National Indian Gaming Commission, Department of Interior (P.L. 100—
497, sec. 5) (102 Stat. 2470)

Members (2) Cost Accounting Standards Board, Office of Federal Procurement Pol-
icy, Office of Management and Budget (P.L. 100-679, sec. 5) (102 Stat. 4060)

President, Inter-American Foundation (P.L. 91-175, sec. 401(1); 83 Stat. 824; 22
U.S.C. 290f11))

Deputy Director, Federal Emergency Management Agency (Reorganization Plan 3 of
1978; 92 Stat. 3788)

Associate Directors (2), Federal Emergency Management Agency (Reorganization
Plan 3 of 1978; 92 Stat. 3788)

Administrator, U.S. Fire Administration, Federal Emergency Management Agency
(P.L. 93-498; 15 U.S.C. 2204)

President, African Development Foundation (P.L. 96-533; 94 Stat. 3154; 22 U.S.C.
290h-5(d))

Members (2), Farm Credit Administration Board (P.L. 99-205; 99 Stat. 1689; 12
U.S.C. 2242)

Deputy Administrator, Drug Enforcement Administration, Department of Justice
(P.L. 100-690, sec. 6153(c))

Coordinator, Office of the Coordinator for International Communications and Infor-
mation Policy, Department of State (22 U.S.C. 2707(b))

Director, Office of Foreign Missions, Department of State (22 U.S.C. 4303(a))

Register of Copyrights (P.L. 101-319; 104 Stat. 290)

Executive Director, Morris K. Udall Scholarship and Excellence in National Envi-
ronmental Policy Foundation (P.L. 102- 259; 106 Stat. 80)

Members (9), Jacob Javits Fellows Program Fellowship Board (NTE level IV) (P.L.
102-325; 106 Stat. 766)

Members, National Capital Planning Commission (P.L. 102-381; 106 Stat. 1414)

Director, Commission on National and Community Service (NTE level IV) (P.L. 102—
384; 106 Stat. 1457)

United States Executive Directors (8), International Bank for Reconstruction and
Development, Inter-American Development Bank, Asian Development Bank,
Asian Development Fund, African Development Bank, African Development Fund,
International Monetary Fund, and European Bank for Reconstruction and Devel-
opment (NTE level IV) (P.L. 102-391, sec. 572; 106 Stat. 1683)

EXECUTIVE LEVEL V POSITIONS AUTHORIZED BY STATUTES OTHER THAN 5 U.S.C. 5316

Chiefs of Missions Class 4 (22 U.S.C. 3961; P.L. 96465, sec. 401(a); 94 Stat. 2087)

Executive Director, Advisory Commission on Intergovernmental Relations, NTE
level V (P.L. 89-733, sec. 4; 80 Stat. 1162)

Members (3), Postal Service Advisory Council (WAE) (39 U.S.C. 206(c); P.L. 91-375;
84 Stat. 722)

Commissioners (2), International Joint Commission, U.S. and Canada (WAE) (fixed
by Pres. Memos of 10/4/68 and 3/2/70, pursuant to 22 U.S.C. 268)

Assoc. Director for Domestic and Anti-Poverty Operations, ACTION (P.L. 98-288,
sec. 17(2); 98 Stat. 194)

Members (9), Board for International Broadcasting (WAE) (P.L. 93-129, sec. 3(bX5);
87 Stat. 458)

Alternate to Federal Co-Chairman, Appalachian Regional Commission (P.L. 94188,
sec. 104; 89 Stat. 1080)

Gelnzesréa)l Counsel, Federal Election Commission (P.L. 93-443, sec. 208(a); 88 Stat.

Members (9), Advisory Board for Radie Broadcasting to Cuba (WAE) (P.L. 98-111,
sec. 5(e); 97 Stat. 751)

Director, Office of Surface Mining, Reclamation and Enforcement, Department of In-
terior (P.L. 95-240) (92 Stat. 109)
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Members (2) National Indian Gaming Commission, Department of Interior (P.L.
100497, sec. 5) (102 Stat. 2470)

Associate Director, Federal Emergency Management Agency (Reorganization Plan 3
of 1978; 92 Stat. 3788)

Director, National Institute of Handicapped Research, Department of Education
(P.L. 95-602 and 96-88; 20 U.S.C. 3441)

Commissioners (3), Copyright Royalty Tribunal (P.L. 101-319; 104 Stat. 290)

Members (9), Panama Canal Commission (P.L. 101-510; 104 Stat. 1846; 22 U.S.C.
3612)

Executive Secretary, Christopher Columbus Fellowship Foundation (P.L. 102-281;
106 Stat. 144)

Employees (2), Commission on National and Community Service (NTE level V) (P.L.
102-384; 106 Stat. 1457)

Alternate United States Executive Directors (8), International Bank for Reconstruc-
tion and Development, Inter-American Development Bank, Asian Development
Bank, Asian Development Fund, African Development Bank, African Development
Fund, International Monetary Fund, and European Bank for Reconstruction and
Development (P.L. 102-391, sec. 572; 106 Stat. 1683).

Special Counsel, Financial Institutions Fraud Unit, Department of Justice (P.L.
101-647, sec. 2537(c); terminates on Nov. 29, 1995)

POSITIONS PLACED IN LEVELS IV AND V BY THE PRESIDENT UNDER 5 U.S.C. 5317 (E.O.
12154, SEPTEMBER 4, 1979)

Level IV

Counselor to the Secretary, Department of the Treasury (E.O. 12236, 9/3/80)

Deputy Under Secretary for International Labor Affairs, Department of Labor

Administrator, Substance Abuse and Mental Health Services Administration, De-
partment of Health and Human Services

Executive Secretary of the National Security Council (E.O. 12422, 5/20/83)

Comptroller of the Department of Defense. (E.O. 12678, 4/28/89).

Assistant Secretary of the Air Force (1). (E.O. 12679, 6/23/89).

Director, Office for Victims of Crime, Department of Justice. (E.O. 12749, 2/4/91).

Director, Bureau of Justice Assistance, Department of Justice. (E.O. 12749, 2/4/91).

Director of the National Institutes of Health. (E.O. 12758, 4/5/91).

Members, Chemical Safety and Hazard Investigation Board (5). (E.O. 12814, 9/10/
92).

Commissioner on Aging, Department of Health and Human Services (E.Q. 12841,
3/9/93)

Level V

Deputy Assistant Secretary of Defense for Reserve Affairs, Department of Defense

Executive Director, Pension Benefit Guaranty Corporation, Department of Labor

Executive Assistant and Counselor to the Secretary, Department of Labor

Deputy Under Secretary for Education, Department of Education (E.O. 12237, Sep-
tember 3, 1980)

§5318. Adjustments in rates of pay

(a) Subject to subsection (b), effective at the beginning of the
first applicable pay period commencing on or after the first day of
the month in which an adjustment takes effect under section 5303
of this title in the rates of pay under the General Schedule, the an-
nual rate of pay for positions at each level of the Executive Sched-
ule shall be adjusted by an amount, rounded to the nearest mul-
tiple of $100 (or if midway between multiples of $100, to the next
higher multiple of $100), equal to the percentage of such annual
rate of pay which corresponds to the most recent percentage change
in the ECI (relative to the date described in the next sentence), as
determined under section 704(a)(1) of the Ethics Reform Act of
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1989.1 The appropriate date under this sentence is the first day of
the fiscal year in which such adjustment in the rates of pay under
the General Schedule takes effect.

(b) In no event shall the percentage adjustment taking effect
under subsection (a) in any calendar year (before rounding), in any
rate of pay, exceed the percentage adjustment taking effect in such
calendar year under section 5303 in the rates of pay under the
General Schedule.

ORGANIC STATUTE FOR THE CITIZENS’ COMMISSION ON PUBLIC SERVICE
AND COMPENSATION

(Section 225 of Public Law 90--206 (81 Stat. 613, 642), as amended by section
6(a) of Public Law 91-375 (84 Stat. 719, 775), section 206(a) of Public Law 94-82
(89 Stat. 419, 423), section 401 of Public Law 95-19 (91 Stat. 39, 45), section 301
of Public Law 95-598 (92 Stat. 2549, 2688), section 143 of Public Law 97-164 (96
Stat. 45), section 135 of Public Law 99-190, section 101(a) of Public Law 100-202,
and section 701 of Public Law 101-194.)

CITIZENS' COMMISSION ON PUBLIC SERVICE AND COMPENSATION

Sec. 225. (a) ESTABLISHMENT OF COMMISSION.—There is hereby established a
commission to be known as the Citizens’ Commission on Public Service and Com-
pensation. (hereinafter referred to as the “Commission”).

(b) MEMBERSHIP.—

(1) The Commission shall be composed of 11 members, who shall be ap-
pointed from private life as follows:

(A) 2 appointed by the President of the United States;

(B) 1 appointed by the President pro tempore of the Senate, upon the
recommendation of the majority and minority leaders of the Senate;

(C) 1 appointed by the Speaker of the House of Representatives;

(D) 2 appointed by the Chief Justice of the United States; and

(E) 5 appointed by the Administrator of General Services in accordance
with paragraph (4).
(2) No person shall serve as a member of the Commission who is—

(A) an officer or employee of the Federal Government;

(B) registered (or required to register) under the Federal Regulation of
Lobbying Act; or

(C) a parent, sibling, spouse, child, or dependent relative, of anyone
under subparagraph (A) or (B).

1Section 704(a)(1) of the Ethics Reform Act of 1989 (P.L. 101-194; 103 Stat. 1716) provides
as follows:

SEC. 704. REVISION IN METHOD BY WHICH ANNUAL PAY ADJUSTMENTS FOR
CER’I];:AIN EXECUTIVE, LEGISLATIVE, AND JUDICIAL POSITIONS ARE TO BE

(a) PERCENT CHANGE IN THE EMPLOYMENT COST INDEX.—
(1) METHOD FOR COMPUTING PERCENT CHANGE IN THE ECI.—

(A) DEFINITIONS.—For purposes of this paragraph—

(1) the term “Employment Cost Index” or “ECI” means the Employment Cost
Index (wages and salaries, private industry workers) published quarterly by the
Bureau of Labor Statistics; an

f(ii) the term “base quarter” means the 3-month period ending on December 31
of a year.

(B) METHOD.—For purposes of the provisions of law amended by paragraph (2), the
“most recent percentage change in the ECI”, as of any date, shall be one-half of 1 per-
gent less than the percentage (rounded to the nearest one-tenth of 1 percent) derived

y—
(i) reducing—
(I) the ECI for the last base quarter prior to that date, by
(II) the ECI for the second to last base quarter prior to that date,

(ii) dividing the difference under clause (i) by the ECI for the base quarter re-
ferred to in clause (iXII), and

(iii) multiplying the quotient under clause (ii) by 100,

except that no percentage change determined under this paragraph shall be—
(I) less than zero; or
(II) greater than 5 percent.
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(3) The persons appointed under subparagraphs (A) through (D) of ?ara-
graph (1) shall be selected without regard to political affiliation, and should be
selected from among persons who have experience or expertise in such areas as
government, personnel management, or public administration.

(4) The Administrator of General Services shall by regulation establish pro-
cedures under which persons shall be selected for appointment under paragraph
(1)XE). Such procedures—

(A) shall be designed in such a way so as to provide for the maximum
degree of geographic diversity practicable among members under paragraph
(1XE);

(B) shall include provisions under which those members shall be chosen
by lot from among names randomly selected from voter registration lists;
and

(C) shall otherwise comply with applicable provisions of this subsection.
(5) The chairperson shall be designated by the President.

(6) A vacancy in the membership of the Commission shall be filled in the
manner in which the original appointment was made.

(7) Each member of the Commission shall be paid at the rate of $100 for
each day such member is engafed upon the work of the Commission and shall
be allowed travel expenses, including a per diem allowance, in accordance with
section 5703 of title 5, United States Code, when engaged in the performance
of services for the Commission.

(8XA) The terms of office of persons first appointed as members of the Com-
mission shall be for the period of the 1993 fiscal year of the Federal Govern-
ment, and shall begin not later than February 14, 1993.

(B) After the close of the 1993 fiscal year of the Federal Government, per-
sons shall be appointed as members of tf‘;e Commission with respect to every
fourth fiscal year following the 1993 fiscal year. The terms of office of persons
so appointed shall be for the period of the fiscal year with respect to which the
appointment is made, except that, if any appointment is made after the begin-
ning and before the close of any such fiscal year, the term of office based on
such appointment shall be the remainder of such fiscal year.

(CXi) Notwithstanding any provision of subparagraph (A) or (B), members
of the Commission may continue to serve after the close of a fiscal year, if the
date designated by the President under subsection (g) (relating to the date by
which the Commission is to submit its report to the President) is subsequent
to the close of such fiscal year, and only ifP or to the extent necessary to allow
the Commission to submit such report.

(ii) Notwithstanding any provision of subsection (¢), authority under such
subsection shall remain available, after the close of a fiscal year, so long as
members of the Commission continue to serve.

(c) PERSONNEL OF COMMISSION.—

(1) Without regard to the provisions of title 5, United States Code, gov-
erning appointments in the competitive service, and the provisions of chapter
51 and subchapter III of chapter 53 of such title, relating to classification and
General Schedule pay rates, and on a temporary basis for periods covering all
or part of any fiscal year referred to in subparagraphs (A) and (B) of subsection
(b)8) of this section—

(A) the Commission is authorized to appoint an Executive Director and
fix his basic pay at the rate provided for level V of the Executive Schedule
by section 5316 of title 5, United States Code; and

(B) with the approval of the Commission, the Executive Director is au-
thorized to appoint and fix the basic pay (at respective rates not in excess
of the maximum rate of the General Schedule in section 5332 of title 5,
United States Code) of such additional personnel as may be necessary to
carry out the function of the Commission.

(2) Upon the request of the Commission, the head of any department, agen-
cy, or establishment of any branch of the Federal Government is authorized to
detail, on a reimbursable basis, for periods covering all or part of any fiscal year
referred to in subparagraphs (A) and (B) of subsection (bX8) of this section, any
of the personnel of such department, agency, or establishment to assist the
Commission in carrying out its function.

(d) USE oF UNITED STATES MAILS BY COMMISSION.—The Commission may use
the United States mails in the same manner and upon the same conditions as other
departments and agencies of the United States.

(e) ADMINISTRATIVE SUPPORT SERVICES.—The Administrator of General Services
ls,hall provide administrative support services for the Commission on a reimbursable

asis.
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(f) FUNCTION.—The Commission shall conduct, in each of the respective fiscal
years referred to in subparagraphs (A) and (B) of subsection (bX8) of this section,
a review of the rates of pay of—

(A) the Vice President of the United States, Senators, Members of the
House of Representatives, the Resident Commissioner from Puerto Rico, the
Speaker of the House of Representatives, the President pro tempore of the Sen-
ate, and the majority and minority leaders of the Senate and the House of Rep-
resentatives;

(B) offices and positions in the legislative branch referred to in subsections
(a), (b), (c), and (d) ! of section 203 of the Federal Legislative Salary Act of 1964
(78 Stat. 415; Public Law 88-426);

(C) justices, judges, and other personnel in the judicial branch referred to
in section 403 of the Federal Judicial Salary Act of 1964 (78 Stat. 434; Public
Law 88-426); except bankruptcy judges, but including the judges of the United
States Claims Court;2

(D) offices and positions under the Executive Schedule in subchapter II of
chapter 53 of title 5, United States Code; and

(E) the Governors of the Board of Governors of the United States Postal
Service appointed under section 202 of title 39, United States Code.

Such review by the Commission shall be made for the purpose of determining and
providing—

(i) the appropriate pay levels and relationships between and among the re-
spective offices and positions covered by such review, and

(ii) the appropriate pay relationships between such offices and positions and
the offices and positions subject to the provisions of chapter 51 and subchapter
III of chapter 53 of title 5, United States Code, relating to classification and
General Schedule pay rates.

In reviewing the rates of pay of the offices or positions referred to in subparagraph
(D) of this subsection, the Commission shall determine and consider the appro-
priateness of the executive levels of such offices and positions.

(g) REPORT BY COMMISSION TO THE PRESIDENT WITH RESPECT TO PAy.—The
Commission shall submit to the President a report of the results of each review con-
ducted by the Commission with respect to rates of pay for, purview of subpara-
graphs (A), (B), (C), and (D) of subsection (f) of this section, t