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H.R. 1375—THE FINANCIAL SERVICES
REGULATORY RELIEF ACT OF 2003

Thursday, March 27, 2003

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER CREDIT,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:10 a.m., in Room
2128, Rayburn House Office Building, Hon. Spencer Bachus [chair-
man of the subcommittee] presiding.

Present: Representatives Bachus, Bereuter, Baker, Royce,
Gillmor, Biggert, Capito, Tiberi, Hensarling, Brown-Waite, Barrett,
Oxley (ex-officio), Sanders, Maloney, Watt, Sherman, Moore, Wa-
ters, Hooley, Lucas of Kentucky, and Ross.

Chairman BACHUS. [Presiding.] Good morning. This is the Sub-
committee on Financial Institutions and Consumer Credit. The
subcommittee meets today for a legislative hearing on H.R. 1375,
the Financial Services Regulatory Relief Act of 2003. That legisla-
tion was introduced by our colleagues on the subcommittee, Ms.
Capito, of West Virginia and Mr. Ross of Arkansas. It is similar to
the regulatory relief package, H.R. 3951, that was approved last
year by the subcommittee and by the full committee after two hear-
ings before our subcommittee. That legislation was largely a prod-
uct of recommendations that the committee received from federal
and state financial regulators in response to a request for regu-
latory relief recommendations from Chairman Mike Oxley.

Earlier this year the Chairman again requested that the finan-
cial regulators recommend regulatory relief proposals. And, H.R.
1375 is essentially last year’s legislation with the addition of var-
ious, what we think are uncontroversial provisions recommended
by regulators. The banking industry estimates that it spends some-
where in the neighborhood of $25 billion annually to comply with
regulatory requirements imposed at both the federal and state
level. A large portion of that regulatory burden is justified by the
need to ensure safety and soundness of our banking institutions to
enforce compliance with various consumer protection statutes and
combat money laundering and other financial crimes.

However, not all regulatory mandates that emanate from Wash-
ington or State capitols across the country are created equal. Some
are overly burdensome, unnecessarily costly or duplicate other
legal requirements. Where examples of such regulatory overkill can
be identified, Congress should act to eliminate them. The bill that
Congresswoman Capito and Congressman Ross have introduced,
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and which, I, Chairman Oxley and several other members of this
body are co-sponsors, contains a broad range of constructive provi-
sions that, taken as a whole, will allow banks and other depository
institutions to devote more resources to the business of lending to
consumers and less to the bureaucratic maze of compliance of out-
dated and unnecessary regulations.

Reducing the regulatory burden on financial institutions lowers
the cost of credit and will help our economy as it strives to emerge
from recession.

In closing, let me once again commend Ms. Capito and Mr. Ross
for this important legislative initiative, as well as the full com-
mittee chairman, Mr. Oxley, who is an original co-sponsor of the
legislation. I also commend the ranking member, Mr. Sanders, for
the cooperation that his staff and the democratic staff has put forth
in composing this bill.

Chairman Oxley’s demonstrated a strong commitment to getting
regulatory relief legislation enacted this year. The Leadership has
endorsed his efforts. And, finally, I want to thank the federal bank-
ing agencies represented on our first panel for their important
input and technical assistance in the drafting in process.

With that, I am pleased to recognize, the ranking member, Mr.
Sanders, for an opening statement.

Mr. SANDERS. Thank you, Mr. Chairman. And thank you for
holding this hearing. Let me begin by apologizing and saying I am
going to be running back and forth between this hearing and an-
other hearing on a committee that I am in. So, I will be drifting
back and forth.

Among other things, the Financial Services Regulatory Relief Act
would make it easier for some of the largest banks and other finan-
cial institutions in this country to merge. Specifically, the bill
would reduce the federal review process for bank mergers from 30
days to a mere five days. The bill would allow the Office of the
Comptroller of the Currency to waive notice requirements for na-
tional bank mergers located within the same State. The bill would
end the prohibition of out of state banks merging with in-state
banks that have been in existence for less than five years.

The bill also gives federal thrifts the ability to merge with one
or more of their non-thrift affiliates. Finally, the bill would elimi-
nate certain reporting requirements for bank CEO’s in regards to
inside lending activities.

Mr. Chairman, I have serious concerns regarding these provi-
sions in the bill. During the past 22 years the banking industry has
experienced unprecedented merger activity. From 1980 to 2002
there were over 9,500 banking mergers with total acquired assets
of more than $2.4 trillion. During the 1990s many of these mergers
involved large banks. Some of the proposed mergers had the poten-
tial for serious anti-competitive effects in local markets.

Yet, during this period, hardly any mergers were denied based
on competitive grounds. Huge anti-competitive situations, but none
of these mergers, very few of them were denied. As a result of
merger mania there has been a substantial decline in the number
of commercial banking organizations in the United States. We have
gone from 12,741 commercial banks in 1989 to 7,903 in 2002. In
1998 several of the largest bank mergers in history took place. For
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example Nations Bank merged with Bank of America resulting in
the third largest banking organization with approximately 580 bil-
lion in assets.

In addition, Norwest merged with Wells Fargo and Bank One
merged with First Chicago. Finally, Travelers Group and Citicorp
has merged and formed the largest banking organization in the
United States. The 25 largest banks in this country now account
for more than half of all of the total deposits in the United States.
It is my understanding that the Federal Reserve Board and the Of-
fice of the Comptroller of the Currency have published descriptive
material on fewer and fewer of these merger decisions. And I think
that that is, in itself a serious problem.

I am very concerned that as a result of these mergers an increas-
ing number of banks are considered too big to sale, too big to sale.
In other words, these banks are now so big that if they should get
into trouble it will be the American taxpayer who will have to bail
them out because the argument will be made that the consequences
of those failures are so great for our economy that the taxpayers
of this country must bail them out.

I would like to hear discussion today from some of our witnesses
as to how many banks they consider too big to fail. What are the
dangers for the taxpayers of this country in terms of reliving the
S&L crisis, which cost us so many billions of dollars?

Mr. Chairman, has merger mania led to reduction in bank fees
for the American consumers? We are talking about fewer and fewer
and larger and larger banks that obviously the assumption is the
average person benefits. I guess fees must have been reduced. Low-
income people, working people, must be better off. Unfortunately,
the evidence seems to indicate that mergers have not worked for
the benefit of ordinary people. In fact, the American consumers
today are facing a real crisis in banking services. More than 12 mil-
lion American families cannot afford bank accounts and those who
f)an 1?fford them are paying too much, especially if they bank at big

anks.

Since bank deregulation began in the early 1980s consumer
groups, such as U.S. PIRG have documented skyrocketing con-
sumer banking fees. Bank fees are rising dramatically. Big banks
are getting bigger and bank fees are going up. And I think the
American people want a hard look at that. The average annual cost
to a consumer of maintaining a regular checking account rose to
more than $200 over the past few years, an increase of $17 com-

ared to 1997. Consumers who bank at big banks paid more than
5220 a year for the privilege of maintaining a regular checking ac-
count, that is a lot of money for a regular checking account.

Furthermore, what needs to be looked at what are the implica-
tions of these mergers for workers, the people who work at banks?
Are we creating more jobs or are we creating fewer jobs? What hap-
pens when the workers in one bank have a defined benefit pension
plan and they merger with another bank that has a cash balance
pension plan and when these two banks merge, do the workers who
had the better pension lose out? There is evidence that that may
be the case.

So, Mr. Chairman, I want to thank you for holding this impor-
tant hearing. And I will be skipping in and out and apologize for
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that. But, there are some important questions that I think need to
be answered by our witnesses and I thank you, again, for holding
this hearing.

Chairman BAcHUS. Thank you, Mr. Sanders for pointing out
those issues.

I want to first apologize to our State banking regulators and
credit union regulators. Mr. Gee and Ms. Lattimore are here rep-
resenting State regulators. So, when I commended our Federal reg-
ulators for being here, I did not mean to leave the two of you out,
but obviously I did and I apologize for that. Our state regulatory
bodies are very important to us. So, please accept my apologies.

At this time I am going to recognize the chairman of the full
committee for remarks. And, then, the ranking member, Mr.
Frank, is not here, if he arrives. And then the two sponsors of the
legislation for their opening remarks.

So, at this time I am going to go to Chairman Oxley.

Mr. OxLEY. Thank you, Mr. Chairman. And I appreciate you
holding the hearing today on this important subject of regulatory
relief. Two years ago I asked the financial regulators to recommend
current statutes that could be altered or eliminated to lighten the
regulatory burden on insured depository institutions, as well as
much needed technical corrections. Part of our role in this com-
mittee is to periodically review and, if necessary, change banking
statutes that have outlived their usefulness. It was also my inten-
tion to counter-balance the added regulatory responsibility given to
the financial services industry in the Patriot Act, which had gone
through our committee in the last Congress.

In response, the regulators, as well as the industry, submitted a
number of wide-ranging proposals affecting banks, savings associa-
tions and credit unions resulting in H.R. 3951, which was intro-
duced last year by Representative Capito and approved by this sub-
committee and the full committee. I am pleased that Ms. Capito re-
cently introduced H.R. 1375, the Financial Services Regulatory Re-
lief Act of 2003. H.R. 1375 is essentially last year’s bill with a few
revisions and about a dozen new items requested by regulators to
achieve the balancing act necessary for this bill. Not only does Rep-
resentative Capito deserve a great deal of credit, but so do the reg-
ulators who have come to the table to identify the provisions in-
cluded in this bill and are testifying today.

And, let me say that we are particularly appreciative of the regu-
latory agencies’ suggestions. It is pretty easy to go to the regulated
community and ask for horror stories and ask them about regula-
tions that they feel are unfair or burdensome. It is quite another
for the regulators to step up and identify those regulations and, in-
deed, some statutes that have outlived their usefulness as a result
of changes in technology and changes in the market place. The fi-
nancial services industry spends a lot of money complying with out-
dated and ineffective regulations. That is money that could instead
be lent to consumers and businesses for new homes, cars and
projects that fuel growth in the local community.

Financial institutions play an important role in preventing
money laundering and protecting against terrorist financing. They
should not be burdened by unnecessary regulatory requirements.
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So, I look forward, Mr. Chairman, to working with you and Ms.
Capito and Representative Ross, who have joined me as original co-
sponsors as we begin hearings on this important legislation. I am
pleased to yield back.

Chairman BACHUS. Thank you.

At this time Ms. Capito?

Mrs. CApiTO. Thank you, Mr. Chairman. I appreciate you holding
this hearing today and I want to thank our distinguished witnesses
for appearing before this subcommittee. I want to thank Chairman
Oxley and my colleague from Arkansas, Mike Ross, for working
with me on this legislation.

As was the case last year, the intent of this bill is to eliminate
outdated laws, update those requirements that have not kept pace
with technology and streamline several reporting requirements to
eliminate unnecessary redundancies. This type of regulatory review
is especially important, given the significant changes that the
Gramm-Leach-Bliley Act and the Patriot Act brought to the finan-
cial services industry.

H.R. 1735 is essentially the same legislation the committee con-
sidered last year, incorporating most of the changes made during
the subcommittee and full committee markup. Regrettably, we
were unable to consider this on the floor in the 107th Congress, but
since that time we have received additional feedback from the var-
ious regulators, and, as a result, have added several new sections
to the bill, many of which I hope will be discussed during this hear-
ing.

Many of the provisions in this legislation are very technical in
nature. And I will encourage my colleagues to take full advantage
of the experts before us this morning.

Mr. Chairman, while federal regulation plays an important role
in protecting consumers, instilling confidence and ensuring a level
playing field, over regulation can depress innovation, stifle competi-
tion and actually inhibit our economy’s ability to grow.

I look forward to working with my colleagues and the chairman
in reviewing the changes outlined in this legislation with the goal
of creating common sense regulatory relief bill that will help the
financial services community thrive, compete and offer the best
services for its consumers.

I thank the Chair.

Chairman BacHUS. Thank you.

At this time I am going to recognize Mr. Ross for an opening
statement. And are there other members on our side that wish to
make an opening statement? So, if not, we will have Mr. Ross’s
opening statement and then we will hear from the panel.

Mr. Ross. Well, good morning, Chairman Bachus and Ranking
Members Sanders and members of the committee and I think by
the time it gets to me just about everything that can be said has
probably been said. But, I want to thank you, Mr. Chairman for
this hearing today on H.R. 1375 to discuss ways that Congress can
provide the regulators with the assistance needed to streamline the
operations and hopefully improve productivity.

I can say a lot of things about this bill that I am proud to co-
sponsor, but the bottom line is its common sense legislation that
is badly needed. And I look forward to the testimony of the wit-
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nesses and working with my colleagues on this important piece of
legislation.

Thank you, Mr. Chairman.

Chairman BacHUS. Thank you.

At this time, if no other members have an opening statement, let
me introduce the panel. And I am going to go from my left to right.
We have the Honorable Mark Olson, who is a member of the Board
of Governors of the Federal Reserve System here in Washington.
Welcome. We have the Honorable Dennis Dollar, Chairman, Na-
tional Credit Union Administration. We have Ms. Julie L. Williams
who is the First Senior Deputy, Comptroller and Chief Counsel for
the Office of Comptroller of the Currency. We have Mr. William
Kroener, General Counsel of the Federal Deposit Insurance Cor-
poration. And, I drop the third from my name sometimes, so I am
doing this to you this morning.

Ms. Carolyn Buck, Chief Counsel, Office of Thrift Supervision;
Mr. Gavin Gee, Director of Finance, Idaho Department of Finance,
on behalf of the Conference of State Banking Supervisors; and Ms.
Jerrie J. Lattimore, who is the Administrator of the Credit Union
Division, State of North Carolina, on behalf of the National Asso-
ciation of State Credit Union Supervisors.

So, we welcome all of you all. We will start our opening state-
ments. You have probably been told to limit it to the five minutes.
But, we do allow people to run over a minute or two. And we will
do that this morning. But, it is not encouraging you to go more
than five minutes, but you do have that opportunity.

Governor Olson, we will start with you.

STATEMENT OF MARK OLSON, MEMBER, BOARD OF
GOVERNORS OF THE FEDERAL RESERVE SYSTEM

Mr. OLsON. Thank you very much, Mr. Chairman, and thank you
for holding this hearing. And, thanks also, to the chairman of the
full committee for his asking us, as you pointed out in your opening
remarks, to submit suggestions to you for inclusion in this legisla-
tion.

We have submitted a statement for the record. I would just like
to highlight a few of the items that we have included and then we
will be able to respond to questions in greater detail if there are
any from the members. One of the suggestions that we have in-
cluded concerns interstate branching. In the Riegle-Neal legislation
interstate branching was allowed for the first time, but it was al-
lowed on an opt-in basis by the State.

17 States have adopted the opt-in and 33 have not. And, as a re-
sult of that, it particularly impacts, we believe, the smaller banks
whose natural markets are along State borders. Whereas, a large
bank organization could branch into a state through an acquisition,
a smaller bank would find that to be expensive and cumbersome.
And we think that this will encourage branches in those markets,
many of which are now somewhat underserved.

We would also point out, however, that if the committee chooses
to include this recommendation, that it would not include the
ILC’s, the industrial loan companies that operate outside of the
construct of the Gramm-Leach-Bliley provisions that were so care-
fully put together by the Congress in 1999.
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A second issue that is important is allowing insured banks to en-
gage in interstate mergers with thrifts. Right now banks are al-
lowed to merge interstate with other banks, but not with thrifts or
with uninsured trust companies. So, those acquisitions now do take
place, but they only take place after the thrift goes through a con-
version to a bank charter. And it is an unnecessary, expensive and
time-consuming step.

The third provision that we have interest in involves the mer-
chant banking provisions under the Gramm-Leach-Bliley Act.
There are certain cross marketing opportunities that are allowed in
a very narrow sense for merchant banking, companies that are
held in the merchant banking portfolio by insurance entities that
are part of the financial holding company, but are not allowed at
the moment for banks that have ownership of a corporation in its
merchant banking portfolio. These are very limited cross marketing
opportunities, and we are suggesting that the banks ought to have
the same opportunities as the thrifts.

Also, we do not believe that the cross marketing provision should
be included where the banks portion consists of less than a control-
ling ownership in the merchant banking investment.

A fourth provision that is of interest concerns the attribution rule
for stock that is owned under trust provisions. In certain instances,
where a company’s stock is owned under certain trust provisions
for the benefit of the employees or stockholders or members, those
shares are included in the attribution rule for purposes of deter-
mining whether or not there is control.

We have found that there are a certain limited number of cases,
mostly involving the 401k’s or IRA’s where there are self-directed
investments; where the attribution rule in net appropriation. We
are asking for the opportunity to waive the right, not to repeal the
statute, but to waive the right in certain instances where that is
determined to be the case.

A final one that I would like to mention this morning is the post-
approval waiting period. That is now a 30-day period by statute.
It can be reduced to 15 days. We are suggesting that it could be
reduced again to a five-day waiting period. Importantly, that would
only be done after the U.S. Attorney had reviewed the case and de-
termined that there were no anti-competitive issues involved.

We have some other provisions, Mr. Chairman, that I would be
happy to respond to questions, but I think those are the ones that
I would like to mention in my opening statement.

[The prepared statement of Hon. Mark Olson can be found on
page 124 in the appendix.]

Chairman BacHUS. Thank you.

Chairman Dollar?

STATEMENT OF HON. DENNIS DOLLAR, CHAIRMAN, NATIONAL
CREDIT UNION ADMINISTRATION

Mr. DoLLAR. Well, thank you, Mr. Chairman. We appreciate so
much the opportunity to be here today on behalf of the National
Credit Union Administration. I think it would be very difficult with
our names for Ms. Buck and I not to be here to discuss common
sense legislation.
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Chairman Oxley, we appreciate his leadership and Representa-
tive Capito and Representative Ross for theirs as well on this par-
ticular piece of legislation.

We continue to believe that this legislation will positively impact
our ability to provide a safe and sound regulatory environment for
America’s credit unions in what is, indeed, an ever-changing and
dynamic financial marketplace. And I would like to just briefly dis-
cuss the following recommendations that are included in H.R. 1375
that address regulatory relief and productivity improvement for
federal credit unions.

These proposals, as presented in the bill, are consistent with the
mission of credit unions and the principles of safety and soundness.
First is regarding check cashing, wire transfer and other money
transfer services. In order to reach the unbanked, Mr. Chairman,
Federal credit unions should be authorized, we believe, to provide
these services to anyone eligible to become a member. This is par-
ticularly important to the overwhelming majority of federal credit
unions whose field of a membership include individuals of limited
income or means. These individuals, in many instances, do not
have mainstream financial services available to them and are often
forced to pay excessive fees for check cashing, wire services, wire
transfers and the like. We are pleased to see that Section 307 of
the bill does include this provision and we certainly support that.

The one-size-fits all 12-year maturity limit on federal credit
union loans is also outdated and unnecessarily restricts federal
credit unions’ lending authority. NCUA is pleased that our rec-
ommendation regarding this has also been incorporated in the bill
in Section 304, and we support this.

The 1 percent aggregate investment limit for a credit union in a
CUSO or a credit union service organization, is a statutory provi-
sion that is unrealistically low and forces many credit unions to ei-
ther bring services in-house, thus, potentially increasing risk of the
credit union and the insurance fund or to turn to outside providers
and run the risk of losing control.

NCUA is very comfortable with the solution that has been pro-
posed by the legislation in Section 305, which increases that CUSO
investment limitation from 1 percent to 3 percent.

The Federal Credit Union Act also, we feel should be amended
and this legislation does do so to provide some additional conserv-
ative investment authorities that have been proven sound and safe
by State chartered credit union and some other financial institu-
tions. With proper restrictions as drafted in the legislation, as has
been provided in Section 303, we can support the provisions that
you have given to expand credit union investment options in a safe,
sound and conservative manner.

The Federal Credit Union Membership Act also allows voluntary
mergers of healthy federal credit unions. There is no logical reason,
however, to require in connection with those mergers, that groups
of over 3,000, or any group for that matter, be required to spin-off
and form a separate credit union. These groups are already in-
cluded in a credit union in accordance with statutory standards
and that status is unaffected by a merger. NCUA is pleased to see
that Section 308 of the proposed legislation as drafted addresses
these concerns.
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Another item that we are pleased to see included in this year’s
bill, Section 313, is the provision to provide regulatory relief from
the requirement that credit unions register with the Securities and
Exchange Commission as broker dealers when engaging in certain
specified de minimus securities activities. The requested parity re-
lief is consistent with that granted to thrifts in this legislation and
it would apply only to those activities otherwise authorized for
credit unions under applicable credit union chartering statutes. It
does not in any way increase the authorities of credit union for
such things, but it does allow them to continue to do such things
as third party brokerage arrangements, sweep accounts and certain
safekeeping and custodial activities without requiring the cost and
the burden of registration.

We have also reviewed the other provisions that have been added
to the bill that were above and beyond the items that were sub-
mitted by us as a regulator last year. All of those provisions we
have reviewed from a safety and soundness perspective and have
no safety and soundness concerns whatsoever with those additions.

One last item I would like to address before I close, Mr. Chair-
man, is regarding the issue of privately insured credit unions and
the Federal Home Loan Bank membership. Last year, NCUA took
no formal position on that section of the bill. And, again, we take
no official position on the public policy issue involved in that sec-
tion this year. However, we do find ourselves uncomfortable with
changes to Section 301 as it appears in that section of the bill this
year for the following reasons:

Our concern stems from the language which has been added to
the original section, which makes it appear that oversight responsi-
bility for non-federally insured credit unions and certain State reg-
ulated private share insurance companies rest with NCUA. NCUA,
Mr. Chairman, has no legal authority, regulatory or supervisory ju-
risdiction over these non-federally insured credit unions or com-
mercial insurance companies, nor do we seek it. In our view the
language requiring private insurance providers to submit copies of
their annual audit reports to NCUA should be considered for being
removed to avoid any potential consumer confusion and misunder-
standing. In its passage of the FDICCIA Act in 1991, Congress des-
ignated the Federal Trade Commission as the agency responsible
for oversight of private deposit insurance companies and the pro-
tection of consumers through appropriate disclosure provisions. As
the matter remains one of consumer awareness, disclosure and no-
tification, and not of federal credit union regulation, NCUA feels
strongly that the Federal Trade Commission should retain this
oversight authority. The additional language, which could be inter-
preted to infer an NCUA role that is neither appropriate, nor statu-
torily authorized to provide oversight to either State chartered pri-
vately insured credit unions or a private insurance company regu-
lated by an agency designated by State statute should, in our opin-
ion, be removed from Section 301.

It has been five years, Mr. Chairman, since Congress has thor-
oughly addressed our statutes and the regulations that emanate
from them. The review and relief sought in this proposed legisla-
tion is, indeed, both needed and timely. Our goal at NCUA as we
implement these regulatory relief provisions and any others that
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Congress ultimately chooses to enact, will be to take all actions
with an eye towards removing unnecessary regulatory burdens
while maintaining, as is proven by the historical strong perform-
ance of America’s credit unions, our first and foremost priority and
commitment to both safety and soundness and necessary regulation
to protect the American public. On behalf of the NCUA board, I am
glad to be here today to work with the committee, to work with the
subcommittee as we draft this important, and, I agree, again, com-
mon sense legislation.

Thank you, Mr. Chairman.

[The prepared statement of Hon. Dennis Dollar can be found on
page 62 in the appendix.]

Chairman BAcCHUS. Deputy Comptroller Williams?

STATEMENT OF JULIE L. WILLIAMS, FIRST SENIOR DEPUTY
COMPTROLLER AND CHIEF COUNSEL, OFFICE OF THE
COMPTROLLER OF THE CURRENCY

Ms. WiLLiaMSs. Chairman Bachus and Members of the Sub-
committee, I appreciate this opportunity to appear before you again
to express the views of the Office of the Comptroller of the Cur-
rency on H.R. 1375. Let me also thank Congresswoman Capito
again for sponsoring a bill that includes sensible and appropriate
regulatory burden relief for national banks and for other financial
institutions. Let me also note that we very much appreciate the
courtesies extended by Committee staff as we and the other federal
banking agencies have developed proposals and discussed issues
with the staff leading up to today’s hearing.

This morning I will highlight just a few of the provisions in the
bill that we believe are especially important. My written testimony
goes into additional detail and covers a number of other provisions.

The bill contains several provisions that streamline and mod-
ernize aspects of the corporate governance and interstate oper-
ations of national banks. We strongly support these measures. Al-
though some may seem like relatively technical points, as Con-
gresswoman Capito pointed out in her opening remarks, they can
make a big difference in practice for banking institutions.

For example, the bill modifies the so-called qualifying shares re-
quirement currently in the National Bank Act, which has made it
difficult for some national banks to obtain favorable tax treatment
as a Subchapter S corporation. The qualifying shares provision cur-
rently requires every national bank director to hold a minimum eq-
uity interest in his or her national bank. Because of this require-
ment, however, some national banks may end up with more share-
holders than the law permits for a corporation wishing to elect
Sulb—S status. Community banks are most disadvantaged by this re-
sult.

The bill would solve this problem by authorizing the Comptroller
to permit the directors of banks seeking Sub-S status to hold subor-
dinated debt instead of equity securities. Holding subordinated
debt would not cause a director to be counted as a shareholder for
purgozes of Subchapter S and would address the problem that I de-
scribed.

A second important provision that has been added to the bill this
year clarifies that the OCC may permit a national bank to organize
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in business forms other than what is known as a body corporate.
This may sound arcane, but if a national bank were able to orga-
nize as a limited liability national association, for example, the
bank may be able to take advantage of the pass-through tax treat-
ment that is available to comparable limited liability entities under
certain tax laws. This would eliminate double taxation under which
the same earnings are taxed both at the corporate level as cor-
porate income and at the shareholder level as dividends.

Some States already permit state banks to be organized as unin-
corporated limited liability companies, and the FDICC has recently
adopted a rule allowing state bank LLC’s to qualify for deposit in-
surance if they meet certain conditions. This provision in the bill
may be especially useful for community national banks, again, in
the long run.

Another provision we strongly endorse repeals the requirement
in current law that a State must affirmatively enact legislation in
order to permit national and State banks to conduct interstate ex-
pansion through so-called de novo branching. Banks and their cus-
tomers would benefit from this change, which would permit a bank
to choose the form of interstate expansion that makes the most
sense for its business needs and customer demand.

Federal thrifts have enjoyed this type of flexibility for decades.
In today’s internet age when customers can communicate remotely
with banks located in any state, restrictions on where a bank may
establish branch facilities in order to serve customers in person are
an unnecessary legacy from a protectionist era that detracts from
healthy competition and from customer service.

The bill also contains provisions that help enhance the safety
and soundness of the banking system. For example, the bill ex-
pressly authorizes the agencies to enforce an institution-affiliated
party’s or a controlling shareholder’s written commitment to pro-
vide capital to an insured depository institution. This provision
would enable the agencies to hold parties to the capital commit-
ments that they make and could help mitigate lawsuits against the
deposit insurance funds.

Two other important new provisions have been added to the bill
since last year that promote safety and soundness. First, the bill
addresses the fact that independent contractors, such as account-
ants for insured depository institutions, are treated more leniently
under the enforcement provisions in the current banking law than
are directors, officers, employees, controlling shareholders and even
agents for the institution. The bill addresses this disparity by hold-
ing independent contractors to a standard that is more like the
standard that applies to other institution-affiliated parties.

The bill also addresses safety and soundness issues that have
arisen for the banking regulators when a so-called stripped-charter
institution is used to acquire a bank with deposit insurance
through a Change in Bank Control Act notice without the prospec-
tive acquirer submitting an application for a new charter or an ap-
plication for deposit insurance. The agency’s primary concern with
this type of Change in Bank Control Act notice is that the acquirer
of the stripped charter is effectively buying a bank charter without
the scope of safety and soundness review that the law requires
when applicants seek a new charter and deposit insurance even
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though the risks presented by the two sets of circumstances may
be substantively identical.

In conclusion, as I noted, my written statement makes sugges-
tions for some additional amendments to the current law that we
believe would make useful improvements to the bill. We very much
look forward to working with the Subcommittee and with the other
federal banking agencies as the bill advances.

Mr. Chairman, Congresswoman Capito, on behalf of the OCC, we
thank you for your support of this legislation. At the appropriate
time I will be happy to answer any questions you may have.

[The prepared statement of Julie L. Williams can be found on
page 134 in the appendix.]

Chairman BacHUS. Thank you.

Chief Counsel Kroener?

STATEMENT OF WILLIAM F. KROENER, III, GENERAL
COUNSEL, FEDERAL DEPOSIT INSURANCE CORPORATION

Mr. KROENER. Thank you. Mr. Chairman, and Members of the
Subcommittee, I appreciate the opportunity to present, again, the
views of the Federal Deposit Insurance Corporation on proposed
legislation to provide regulatory burden relief.

The FDICC shares the Subcommittee’s continuing commitment
to eliminate unnecessary burden and to streamline and modernize
laws and regulations as the financial industry evolves. FDICC Vice
Chairman John Reich is leading the Federal Financial Institutions
Examination Council effort to conduct a thorough review of regula-
tions to identify outdated and otherwise unnecessary ones.

This review, which is mandated by the Economic Growth and
Regulatory Paperwork Reduction Act of 1996, is not due until 2006.
By advancing it as we have, the FDICC sees it as an opportunity
to reinforce ongoing efforts to lessen regulatory burden and identify
other areas of regulatory overlap and inefficiencies. The FDICC is
also leading interagency efforts to implement improved collection
management and distribution of Call Report information using
XBRL, a data standard for transporting and displaying financial
reporting information using the Internet.

We are working with other regulators, accounting firms, software
companies and financial services providers around the world to pro-
mote transparency, processing efficiency and improved risk man-
agement techniques using the new data standards.

The FDICC continues its extensive efforts to provide regulatory
relief for the industry by streamlining examination processes and
procedures with an eye toward better allocating FDICC resources
to areas that could pose the greatest risk to the insurance funds.
These FDICC efforts to reduce burden include targeted examina-
tions based on the institution’s risk profile. By use of risk focused
examination procedures the FDICC has reduced the average time
spent conducting risk management examinations in qualifying in-
stitutions by well over our original 20 percent goal.

Chairman Powell remains keenly interested in exploring all
measures to eliminate inefficiencies and costs in the supervisory
and regulatory systems. We have on our website an opportunity for
institutions to suggest ways to reduce burden, and we take those
suggestions seriously and follow-up on them as promptly as we can.
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The FDICC commends the Subcommittee for holding this hearing
and Representative Capito for introducing legislative changes to
lessen the regulatory compliance burden on insured depository in-
stitutions. The FDICC staff worked closely with the Subcommittee
staff in developing several of the provisions contained in the pro-
posed legislation, including many that will help the FDICC become
more efficient and effective in regulating insured institutions.

The FDICC enthusiastically supports the provisions in H.R. 1375
that we suggested for inclusion in the bill. The provisions that the
FDICC endorses include:

(1) those that clarify that the agency may suspend or prohibit in-
dividuals from participation in the affairs of any depository institu-
tion and not solely the insured depository institution with which
the individual is or was associated;

(2) those that specify the time period during which the appoint-
ment of the FDICC as conservator or receiver of a failed insured
depository institution could be challenged;

(3) those that modify the requirement for retention of old records
of a failed insured depository institution at the time a receiver is
appointed;

(4) those that permit the FDICC to rely on records preserved
electronically such as optically imaged or computer scanned im-
ages; and,

(5) those that clarify existing authority of the FDICC as receiver
or conservator to enforce written conditions or agreements entered
into between insured depository institutions and institution affili-
ated parties and controlling shareholders.

The FDICC also supports section 409 that amends the Change
in Bank Control Act to address an issue that arises when a
“stripped charter” institution is the subject of a change in control
notice. This is the provision that Deputy Williams mentioned in her
oral statement. Section 409 clarifies the base on which such notices
may be disapproved and expands the base for extensions of time
for considerations of notices raising novel or significant issues.

The FDICC also supports a number of the provisions that were
requested by our fellow regulators here on the panel today and
were included in the proposal. For example, the provisions that
streamline merger application requirements and those that permit
bank examiners to receive credit from any insured depository insti-
tution so long as it is on the same terms and conditions as credit
offered to the general public.

The FDICC recommends that the Subcommittee include a num-
ber of additional regulatory relief items in the bill. For example, we
recommend inclusion of language that provides each of the other
federal banking agencies with express authority to take enforce-
ment action against banks they supervise based on violations of
conditions imposed by the FDICC in writing in connection with ap-
proval of an institution’s application for deposit insurance. We also
recommend amendments to the Bank Merger Act and Bank Hold-
ing Company Act to require consideration of potentially adverse ef-
fects on the insurance funds of any proposed bank merger trans-
action or holding company formation or acquisition and language
that improves our ability to act as receiver of failed institutions—
language that provides for the FDICC to gain access to individual
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FICO scores to improve our ability to evaluate assets and rec-
ommend transaction structures for failing banks, and a provision
to clarify the FDIC Act relating to the resolution of deposit insur-
ance disputes in the case of failed insured depository institutions.

I have included the legislative language on these and several
other provisions with my written statement. Thank you, again, for
the opportunity to present the FDICC’s views on these issues. The
FDICC supports the Subcommittee’s continued efforts to reduce un-
necessary burden on insured depository institutions and we contin-
ually strive for efficiency in the regulatory process and are pleased
to work with the Subcommittee in accomplishing this goal.

I look forward to your questions at the appropriate time, Mr.
Chairman. Thank you.

[The prepared statement of William F. Kroener, III can be found
on page 84 in the appendix.]

Chairman BAcHUS. I thank the General Counsel.

Now, we will hear from Chief Counsel Buck.

STATEMENT OF CAROLYN BUCK, CHIEF COUNSEL, OFFICE OF
THRIFT SUPERVISION

Ms. Buck. Good morning, Mr. Chairman and members of the
subcommittee. Thank you for the opportunity on behalf of OTS to
testify on H.R. 1375, the Financial Services Regulatory Relief Act
of 2003 sponsored by Congresswoman Capito and Congressman
Ross. I commend them on the bill and their efforts to reduce regu-
latory burden on depository institutions.

During periods of economic uncertainty it is particularly impor-
tant that we make every effort to remove unnecessary regulatory
obstacles that divert valuable resources and hinder innovation and
competition in our financial services industry. In my written testi-
mony I discuss a number of proposals that we believe would signifi-
cantly reduce burden on thrift institutions. And I ask that the full
text of that statement be included in the record.

Today, I will highlight the portion of H.R. 1375 that would pro-
vide the most significant relief to thrifts. These are the proposed
amendments that would treat thrifts and banks the same under
the federal securities laws. Banks and thrifts may engage in the
same types of activities covered by the investment advisor and
broker dealer requirements of the federal securities laws. And
these activities are subject to substantially similar supervision by
OTS and bank regulators. The key point is that banks, but not
thrifts, are exempt from registration under the Investment Advi-
sors Act of 1940 and banks, but not thrifts, enjoy an exemption
from broker dealer registration under the 1934 act for certain ac-
tivities specified in the Gramm-Leach-Bliley Act. For purposes of
the broker dealer requirements the SEC does treat thrifts the same
as banks. That is the commission has exercised its exceptive au-
thority, for now, to treat thrifts the same as banks. But the SEC
has not extended that same parity to the investment advisor re-
quirements. We believe that treating thrifts and banks the same
under the federal securities laws makes sense for a number of rea-
sons. Thrifts fill an important niche in the financial services arena
by focusing their activities primarily on residential, community,
small business and consumer lending. The Homeowners Loan Act
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allows thrifts to provide trust and custody services on the same
basis as national banks, and investment advisor and third party
brokerage in the same manner as banks. Not only are the author-
ized activities the same, but OTS examines activities in the same
manner as the other banking agencies.

While the bank and thrift charters are tailored to provide powers
focused on different business strategies, in areas where the powers
are similar, the rules should be similar. No legitimate public policy
rationale is serviced by imposing additional and superfluous ad-
ministrative costs on thrifts to register as an investment advisor or
broker dealer when banks are exempt from registration. There
should be similar treatments for regulated entities under similar
circumstances.

And the circumstances here are that, first, thrifts, like banks,
have a regulator that specifically supervises the type of activities
covered by the investment advisor and broker dealer registration
requirements. Second, thrifts, like banks, are subject to the same
functional regulatory scheme that was endorsed by the Gramm-
Leach-Bliley Act. And, third, thrifts, like banks, are subject to sub-
stantially similar customer protections with respect to the activities
covered by the registration requirements, which, by the way, are
based on the SEC’s own customer protection rules.

The only difference is that thrift, unlike banks, are subject to an
additional and clearly burdensome administrative registration re-
quirement. As best stated in the SEC’s own words, from the pre-
amble to their May 2001 interim rule extending broker dealer par-
ity to thrifts, quote, insured savings associations are subject to a
similar regulatory structure and examination standard as banks.
Extending the exemption for banks to savings associations and sav-
ings banks is necessary or appropriate in the public interest and
is consistent with the protection of investors. End quote. We could
not have said this better ourselves.

For that reason, OTS strongly supports the amendments in H.R.
1375 to extend the bank registration exemption to thrifts. Absent
this treatment, thrifts are placed at a competitive disadvantage
that is without merit and that imposes significant regulatory costs
and burdens. As recently as the Gramm-Leach-Bliley Act, Congress
affirmed the principles underlying the bank registration exemption.
We believe the best way to resolve this matter for thrifts with cer-
tainty and finality is for Congress to extend by statute the same
exemption to thrifts.

This would also have the beneficial effect of avoiding the need for
a series of SEC administrative exemptions as the need arises, an-
other potential regulatory burden. OTS itself is committed to re-
ducing burden whenever it has the ability to do so, consistent with
safety and soundness and compliance with law. The proposed legis-
lation advances this objective and we appreciate that many of the
reforms that we have long desired are included in the bill.

I especially thank you, Mr. Chairman, Congresswoman Capito,
Congressman Ross and all the others who have shown leadership
on this issue and we look forward to working with the sub-
committee on this legislation. Thank you.

[The prepared statement of Carolyn Buck can be found on page
49 in the appendix.]
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Chairman BacHUS. Thank you.

And, Mr. Gee, and it is Director Gee, I pronounced your name
Gee when I introduced you. We have a Gee’s Bend in Alabama and
it is spelled the same way, so I guess in Mississippi it may be Gee,
but everywhere else it is probably Gee.

STATEMENT OF GAVIN M. GEE, DIRECTOR OF FINANCE, IDAHO
DEPARTMENT OF FINANCE, ON BEHALF OF THE CON-
FERENCE OF STATE BANK SUPERVISORS

Mr. GEE. That is fine, Mr. Chairman. I have been called much
worse.

Good morning, Mr. Chairman and members of the subcommittee.
My name is Gavin Gee I am the Idaho Director of the Department
of Finance and Chairman of the Conference of State Banks Super-
visors. Thank you for asking us to be here today and to share the
view of CSBS, the Conference of State Bank Supervisors, on regu-
latory burden reduction and the Financial Services Regulatory Re-
lief Act of 2003. And, thanks also to Representatives Capito and
Ross for your hard work on this legislation. We applaud your ef-
forts to reduce the burdens imposed by unnecessary or duplicative
regulations that do not advance the safety and soundness of the
nation’s financial institutions.

The most important contribution toward reducing regulatory bur-
den may be empowering the State banking system. State banks
and State chartering system have created the vast majority of inno-
vations in banking products, services and business structures. For
this reason we are disappointed that a provision to allow State
chartered member banks to utilize the powers of their charter is
not included in the bill. Through innovation, coordination and the
dynamic use of technology, States have made great strides in re-
ducing regulatory burden for the institutions that we supervise.

My submitted testimony describes these efforts in much more de-
tail. The Financial Services Regulatory Relief Act of 2003 can be
a valuable federal compliment to these efforts. With respect to
interstate branching requirements, as you may know, current Fed-
eral law has taken an inconsistent toward to how banks may
branch across State lines. While Riegle-Neal gave the appearance
that States could control how banks may enter and branch within
their borders, this has not always been the reality. Perhaps, be-
cause it was believed that the federal thrift charter would be elimi-
nated at the time Riegle-Neal was adopted, the law was not applied
to federally chartered thrifts. The result is, that a federal thrift can
branch without regard to State law and rules of entry. Since the
passage of Riegle-Neal, the OCC has promulgated creative inter-
pretations of the National Banks Act that effectively circumvent
the application of Riegle-Neal to branch-like operations.

The result is that State chartered institutions, particularly com-
munity banks wishing to branch interstate are at a competitive dis-
advantage to those institutions that can use federal options to
branch without restrictions. Presently, only 17 States now allow de
novo branching. Whatever the outcome of your review of Federal
law, we urge Congress to eliminate the disadvantage it has created
for State banks because of the inconsistent application of Federal
law.
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CSBS also hopes that the committee will rethink, including the
State member bank powers amendment. There is a detailed discus-
sion of the amendment in my written testimony. Additionally, we
encourage the committee to work with the Internal Revenue Serv-
ice to reconsider its interpretation of the tax status of State char-
tered banks structured as limited liability corporations. While we
understand that tax issues are not in the committee’s jurisdiction,
this would be meaningful regulatory relief for community banks.

CSBS believes that improved coordination and cooperation be-
tween regulators should be a cornerstone of regulatory relief. In
that spirit, we suggest that Congress could improve the Federal Fi-
nancial Institutions Examination Counsel by changing the State
position from one of observer to that of full voting member. We also
ask the committee and Congress to address the implementation
and implications of regulatory preemption by the Office of the
Comptroller of the Currency and the Office of Thrift Supervision.
CSBS believes this request for review of preemption and applicable
law is appropriately a regulatory burden reduction matter as well.
Our banking system is a complex and evolving web of State and
Federal law, particularly for State chartered institutions. Greater
sunshine on OCC and OTS interpretations of applicable law for the
institutions they charter would also help clarify applicable law for
our nation’s more than 6,000 State chartered banks representing
nearly 70 percent of all insured depositories.

A clear articulation of OCC and OTS standards of preemption
would also lessen the legal burden of litigation over the federal reg-
ulators sometimes-tenuous interpretations of federal law.

In conclusion, the quest to streamline the regulatory process
while preserving the safety and soundness of our nation’s financial
system is critical to our economic well-being and to the health of
our nation’s financial institutions. We commend this committee for
its efforts in this area.

Thank you for the opportunity to testify on this important sub-
ject. And we look forward to any questions that you and members
of the subcommittee might have. Thank you.

[The prepared statement of Gavin M. Gee can be found on page
69 in the appendix.]

Chairman BAcHUS. Thank you. And, for the record that was four
minutes and 53 seconds. You have the record right now.

Administrator Lattimore, we welcome you.

STATEMENT OF JERRIE J. LATTIMORE, ADMINISTRATOR,
CREDIT UNION DIVISION, STATE OF NORTH CAROLINA, ON
BEHALF OF THE NATIONAL ASSOCIATION OF STATE CREDIT
UNION SUPERVISORS

Ms. LATTIMORE. Thank you, Mr. Chairman and members of the
subcommittee. My name is Jerrie J. Lattimore. I am the North
Carolina Regulator for State chartered Credit Unions and the
Chairman of NASCUS; NASCUS is the National Association of
State Credit Union Supervisors. We regulate 4,300 State chartered
credit unions throughout the United States, which is almost 50 per-
cent of all the credit unions.

NASCUS is supportive of your efforts to reduce regulatory bur-
den. I will comment today on those aspects of H.R. 1375 that di-
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rectly impact State chartered credit unions and also would suggest
some further revisions to the Federal Credit Union Act as outlined
in our letter to Chairman Oxley dated January 23, 2003.

Section 301 of H.R. 1375 would authorize State chartered pri-
vately insured credit unions to be eligible for membership in the
Federal Home Loan Banks. Expanding the field of institutions eli-
gible for membership in no way alters the vigorous credit under-
writing standards that an institution must meet in order to join the
Federal Home Loan Bank or receive an advance. In addition, every
Federal Home Loan Bank advance is fully secured by marketable
collateral. It is our understanding that none of the banks has ever
had a loss on an advance. This provision would allow qualified in-
stitutions to have an additional source of credit to use for the pur-
pose of extending homeownership to their members. We urge the
committee to approve this provision of the bill that would help
achieve our nation’s goals of homeownership.

Secondly, Section 313, NASCUS supports that section that would
provide credit union’s relief from the SEC registration require-
ments. The NCUA has endorsed provisions of this bill that would
grant parity of treatment to all Federal and State federally insured
credit unions and has previously submitted language to that effect.

NASCUS would urge the committee to approve such a provision
for all State chartered credit unions. It should be clearly under-
stood that this provision does not create any new powers for State
chartered credit unions.

There are two other legislative issues that NASCUS would like
for this committee to consider. The first is relief from member busi-
ness loan constraints that were added by the Senate to the Credit
Union Member Access Act of 1998. Historically, many credit unions
have provided loans for their members’ business purposes. Member
business lending not only meets the credit needs of the member,
but also serves as a valuable source of financing for community de-
velopment and local job creation.

Credit unions are not in the business of lending to foreign cor-
porations or governments. Their business loans are made locally
and the funds recycle throughout the community. In an economic
environment where entire industries are severely affected, busi-
nesses are closing and jobs are being lost, these member business
loans are vital to the economy.

NASCUS would urge that the restrictions on member business
lending be removed from the Federal Credit Union Act for State
chartered credit unions and returned to the State legislators and
the credit union supervisors to regulate. If that solution is not ac-
ceptable, NASCUS would then urge that credit unions be granted
business lending authority equivalent to that proposed for federal
savings institutions, that is, the asset limitation contained in the
Federal Credit Union Act for business loans should be raised from
12.25 percent to 20 percent, which is the same percentage proposed
for federal savings associations.

Secondly, micro member business loans that are less than the
Fannie Mae and Freddie Mac ceiling, which is roughly $322,000,
be excluded from the member business loan definition.

The second issue is to permit credit unions to include supple-
mental capital as part of net worth for prompt corrective action.
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The combination of prompt corrective action requirements estab-
lished by Congress in 1998 and the subsequent rapid deposit
growth has created a financial and regulatory dilemma for many
State chartered credit unions. PCA net worth requirements are
higher for credit unions than they are for all other financial institu-
tions. All types of financial institutions currently employ supple-
mental capital in some form. It is already authorized for low-in-
come and corporate credit unions. All credit unions should be af-
forded the use of supplemental capital if they so desire. With the
flight to quality from the stock market, many credit unions are ex-
periencing rapid share growth, which results in reduced net worth
ratios. It makes good business sense to include other forms of cap-
ital that lend additional soundness to an institution. We should
take every financially feasible step to strengthen this nation’s cred-
it unions, which, in turn, strengthens the financial condition of its
members.

To further support this proposition I have a Filene Research In-
stitute Study done by Dr. James Wilcox of the University of Cali-
fornia at Berkley. His conclusion was that marketing of subordi-
nated debt would require increased transparency and disclosure
about a credit union’s financial condition. And it would create a
larger cushion for the share insurance fund. Subordinated debt
would impose an element of direct market discipline on the indus-
try. This study is lengthy. I will not submit it for the record. But,
I do have it for any members of the committee, who would like a
copy.

During the last Congress, Representatives Brad Sherman and
Robert Ney introduced amendments addressing supplemental cap-
ital and we hope these amendments will be enacted during this
session. Again, we thank you very much for this opportunity to tes-
tify and we look forward to helping this subcommittee in any way
that we can.

Thank you.

[The prepared statement of Jerrie J. Lattimore can be found on
page 114 in the appendix.]

Chairman BACHUS. Thank you.

I have got one brief question I am going to ask Mr. Gee. And
then I am going to surrender the balance of my time to Ms. Capito.

You talked about a possible disadvantage of a State chartered in-
stitution branching across State lines and I want to address that.
You talked about the improvements in coordination between the
State regulators to support interstate operations. We have received
a proposal, which would give greater certainty to State charters op-
erating interstate reflecting the current state cooperative agree-
ments signed by all the States. Does the Conference of State Bank-
ing Supervisors support that amendment? Are you aware of it and
do you support it?

Mr. GEE. Thank you, Mr. Chairman, for the question. You men-
tioned the interstate cooperative agreements, and yes these agree-
ments have been in place, I believe, since about 1994. Generally
they have worked very well among the States. We work to provide
seamless supervision, a single point of contact. We have similar
agreements with the federal agencies to provide the same thing.
And I would have to say from our perspective, for the most part,
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those work very well on an interstate environment. We are aware
of these proposals. And, to answer your question specifically, yes,
we do support them. We would look forward to providing greater
certainty for those banks that are, I guess, either uncomfortable
with just the cooperative agreement that are essentially voluntary
cooperative agreements. They do not have the force and effective
law. So, we would be very interested in working with the com-
mittee and you, Mr. Chairman, on those proposals, and, yes, we
would support them.

Chairman BAcCHUS. Thank you. And I know that there is some
controversy. Mr. Hensarling was here earlier and I know he has
some interest in the State of Texas. I am not sure that it will be
in this legislation.

Ms. Capito?

Mrs. CAPITO. Thank you, Mr. Chairman.

And, thank you all for your testimony.

I would like to ask Governor Olson a question as to the short-
ening of the post-approval waiting period for bank mergers. In
some of the opening statements, it was alluded to and I would like
for your clarification on this. Would you describe the review process
and the waiting periods? And, it is my understanding the Attorney
General would have to sign off on this before the five-day waiting
period would go into effect.

Mr. OLSON. You are correct, Congresswoman. The process, the
application process is a lengthy and very time-consuming process
and there is a lot of input that is received regarding all of the im-
plications of the application. After the approval has been made by
all of the appropriate regulatory authorities there is then a time
period that is allowed for the U.S. Attorney General to determine
if there are any anti-trust implications in it. That is a 30-day pe-
riod that can now be reduced to 15 days.

And we are suggesting that when, and only when, the Attorney
General indicates that there are no anti-competitive implications of
the merger, that then it could be reduced to a five-day period.

Mrs. CAPITO. But, in no way would it affect the overview over-
sight?

Mr. OLSON. It does not. This is post-application approval, during
which time it is the time period allowed only for the Attorney Gen-
eral to respond.

Mrs. CaprTo. Thank you.

I have a question for Chairman Dollar. You support Section 313,
which exempts the federally insured credit unions from certain
broker dealer, and you spoke about this in your opening statement.
You point out that this is—this exemption will have somewhat
more limited application to credit unions than to other depository
institutions. There is some concern from others about this provi-
sion. Would you explain how the exemption would apply in the
credit union context and why it is more limited at scope and how
does NCUA oversee investment and advisor activities specifically
regarding disclosure and level of competency?

Mr. DoLLAR. Well, Congresswoman, the primary reason why it is
not as in broad scope as other financial institutions is that credit
unions are limited by law as far as the types of services they can



21

provide. And nothing in this provision, as you well know, expands
in any way the authorities that credit unions are able to offer.

I think that the reason that this, of course, comes to the fore-
front, the reason that it has been included in the bill is because the
parity provision that was provided for the thrifts was then brought
to bear for credit unions as well. And I think that this is appro-
priate because there is a burdensome nature to the registration as
a broker dealer. When all you are going to be doing is basic safe-
keeping, serving as a depository, or holding of items that the credit
unions are authorized to do. Credit unions that might buy a munic-
ipal bond and decide that they are going to hold it in their portfolio
rather than having it held by another broker or safe keeper. Cer-
tainly there are some sweep account arrangements that credit
unions do that are very basic de minimus type of activities that
they are able to do that we just feel like it would be very burden-
some for them to have to register as an SEC—with SEC as a
broker dealer to be able to do that. But, this does not, you are cor-
rect, in anyway increase credit union authorities in any areas of in-
vestment services or brokerage services that they do not presently
have the legal authority to offer.

Mrs. CapiTo. Okay. Thank you.

And I would like to ask Ms. Buck the same question. I know you
addressed this in your opening statement. In terms of disclosure or
level of competency, do you see this having an impact?

Ms. Buck. No, it does not, Congresswoman Capito. We have, just
in the last two years, updated all of our examination guidance on
these kinds of activities so that they would be equivalent to what
is provided in the national bank context and last year we updated
our regulation applying to securities and record keeping require-
ments for entities that are engaged in these kind of activities,
again, to make them consistent to those that apply in the bank con-
text.

We have a regular examination process. We examine every one
of our institutions on anywhere from a 12 to 18 month basis, so we
are taking look at the kinds of activities they are engaging in and
making sure that they are complying with laws. So, I do not see
any diminution of customer protections in these activities.

Mrs. CapITO. Thank you.

I would like to ask Ms. Lattimore along the same lines. Do State
Regulators oversee this investment advisor activities in terms of
competency and disclosure? Do you have any role in that?

Ms. LATTIMORE. We do. We oversee all parts of the credit unions
in every business that they are—and every investment that they
are involved in. But, as Mr. Dollar pointed out, the credit union’s
role is much more limited just by its very nature.

Mrs. CaPITO. And I have one final question again for Governor
Olson. There is a section that is related to insider lending. And,
would you explain what the reporting requirements are and why
they should be eliminated? My understanding is there is duplica-
tion, but if you could just explain it.

Mr. OLsoN. Well, let me first talk about what they do not alter.
They do not alter in any way any of the regulation provisions, and
they do not alter any way any of the rules regarding insider lend-
ing. But, there are three separate reports that are required now,
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one of which is a report for loans by an executive offices of a bank
from another bank in excess of the lending limit of that bank. An-
other involves loans that are made between reporting periods. And
another involves the report that I cannot—I do not have the third
one right in front of me, but I can find it for you real quickly if
you would like.

In each case they are reports that, in our judgment, do not con-
tribute to or assist us in the enforcement of the insider lending pro-
visions, but are simply additional reports that are required under
the statute.

Mrs. CAPITO. Thank you. I would say in the sense of the bill in
terms of being common sense regulatory reforms, certainly in elimi-
nating duplication is one of our goals here, but certainly not any
kind of lessening of enforcement powers or in any of the areas that
we have discussed today.

Mr. OLsON. That is an important clarification. And this does not
in any way reduce any of the impact of the insider lending laws,
which we take very seriously.

Mrs. CApITO. Thank you.

I have no further questions. Thank you.

Chairman BACHUS. Thank you.

Ms. Waters?

Ms. WATERS. I thank you very much, Mr. Chairman. I am sorry
that I could not be here for the entire hearing. But, I thank all of
the representatives of the regulators that are here. I have a lot of
questions. I cannot possibly ask them all. But, let me target a little
in on payday lending.

As you know, payday lending is a big concern of some of us who
represent districts where these operations are proliferating. As I
understand it at OCC you have some oversight when they are con-
nected to a national bank. How do you feel about banks renting
their charters or allowing their preemption privileges to be rented
or purchased by payday lending? Should this practice continue or
should we try and outlaw that practice all together?

Ms. WiLLiAMS. Congresswoman, we have very, very strong feel-
ings against the so-called rent-a-charter relationships that we have
seen. We had four situations, not a whole lot, where we had na-
tional banks that entered into contractual arrangements with pay-
day lenders. As a policy matter, those arrangements raised sub-
stantial concerns in the rent-a-charter category that you described.
I think it is important to also emphasize that as a supervisory mat-
ter, the way in which those arrangements were actually being con-
ducted, the way in which the banks were conducting their oper-
ations, the way in which customers were being treated pursuant to
those arrangements, raised very, very substantial safety and
soundness and compliance issues. We have taken consensual en-
forcement actions in all of those four cases, and there are no longer
any national banks

Ms. WATERS. I appreciate that, but I do not have a lot of time.
Should we outlaw the practice all together?

Ms. WiLLiaMS. I am not sure how you would specifically define
a rent-a-charter arrangement; that might be challenging.

Ms. WATERS. All right. Let me ask some of these payday loan op-
erations have operations in more than one State.
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Ms. WiLLIAMS. That is correct.

Ms. WATERS. The definition of a national bank is a bank that has
chapters or operations in more than one state.

Ms. WiLLIAMS. Not necessarily. We have many national banks
that are located in multiple states, but we have many community
national banks that are locally based.

Ms. WATERS. If, in fact, we are not sure about whether or not we
should outlaw the practice all together because it is hard to define,
should we then preempt the states and take under supervision pay-
day loans, particularly where they are interstate operations?

Ms. WiLL1AMS. I think that raises the larger question of creating
a federal standard with respect to payday lending, if I am under-
standing you correctly.

Ms. WATERS. Yes.

Ms. WiLLIAMS. That in and of itself raises some issues, but that
certainly would be one way to go at the problem.

Ms. WATERS. Would you favor if we could do nothing else but dis-
allow the practice of postdated checks in these transactions?

Ms. WiLLIAMS. I am not sure if I understand the

Ms. WATERS. When pay lenders operate in such a way that when
they make these small loans they had to borrow, make out a

ostdated check for the interest and the principal. So, that if it is
5100, as indicated in some of the information we have today, it
would be $115. When they come back to repay it two weeks later,
if they do not have that money they can roll it over, roll it over,
roll it over and I am really interested in what we can do about
interfering with the ability for these rollovers that increase the
amount of the loan to sometimes 1,000 percent interest rates or
something like that.

Ms. WiLLiAMS. I think that one of the areas where the abuses are
most notable is where you have multiple rollover situations, and
that would be one way to go at it. And, if you are focusing just on
the use of the postdated check as the vehicle for the payday loan,
I think one important thing to note here is that there can be dif-
ferent ways that one structures a payday loan product. I would not
want to foreclose the possibility that you could have a small de-
nomination loan product that would not be abusive.

Ms. WATERS. Would you favor putting a limit to the number of
rollovers that could be done in one of these kinds of loans?

Ms. WiLLiAMS. When we looked at the characteristics of payday
lending, we thought that would be one area that would be most
promising to avoid abuses. Yes, Congresswoman.

Ms. WATERS. I am going to be looking for something in legisla-
tion that is going to deal with the abuses of the payday loan indus-
try. And while your oversight is very limited to those national
banks who rent their charters, I certainly hope you would help to
give us some assistance and leadership to do something about this
terrible practice.

Ms. WiLLIAMS. I think probably all of the banking agencies would
be very interested in providing what they know about how this af-
fects their regulated institutions if you want to pursue that.

Ms. WATERS. That is some help in the legislation. Thank you.

Thank you very much, Mr. Chairman.

Chairman BACHUS. Thank you.
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Mr. Bereuter?

Mr. BEREUTER. Thank you, Mr. Chairman. I want to thank the
witnesses for their testimony today as we consider this important
legislation.

Prefatory to my questions, I want to say that I think that one
of the reasons the stock market is doing so badly, one of the rea-
sons are economic recovery is being delayed is because of lack of
investor confidence. They are concerned about high profile abuses
in corporate governance and they are concerned about abuses and
incestuous relationships between the securities industry and the
corporations whose stock they are attempting to advise their clients
on.

And, so, following up the kind of question that Ms. Capito asked
to Chairman Dollar, I would like to pursue that area a bit with two
other panel witnesses. First, Ms. Buck, the OTS supports Section
201, according to your testimony, which exempts thrifts from
broker dealers and investment advisor registration requirements.
How would the OTS oversee investment advisors’ activities specifi-
cally regarding disclosure and level of competence?

Ms. Buck. As I was explaining, we have regular examinations
that we conduct on 12 to 18-month basis. Initially when the institu-
tion or entity comes to us and either asks to engage in trust powers
if it is an entity we already regulate, or if an institution or entity
comes and want to obtain a thrift chart and wants to engage in
trust activities, we look very closely at the competence of the indi-
viduals who will be running those operations and determine that
they do have the ability both to manage the asset and to provide
the necessary protections for the customers. In fact, there are times
when we would not allow them to open until we are sure that they
have those people on staff and ready to operate.

As far as the customer protection requirements are involved, we
do look at these for compliance with our own regulations and our
handbook requirements on assuring that customers understand
that the individuals who are operating the thrift are disclosing any
conflicts of interest and are conducting the other kinds of disclo-
sures that are necessary for the customers.

Mr. BEREUTER. Is the OTS prepared to exercise this regulatory
authority very aggressively, especially in light of all the lack of con-
sumer investor confidence?

Ms. Buck. Yes, we are. We have approximately 100 institutions
right now that have trust powers and we have expanded both the
number of examiners who are experienced in this and we have ex-
panded our training in this area to make sure that we are fully ca-
pable of overseeing this activity.

Mr. BEREUTER. Thank you.

I would like to ask related questions to Administrator Lattimore.
You support Section 313, which gives both federal and State char-
tered credit unions an exemption from broker dealer and invest-
ment advisory requirements. Why should we have the confidence in
state-by-state quality of regulatory oversight?

Ms. LATTIMORE. I do not know why there would be a lack of con-
fidence. The state supervisors are very diligent in carrying out
their duties. We have a responsibility to the citizens of our State
to be sure that the financial institutions that we regulate are close-
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ly regulated. We take action when it is necessary. If such a new
program were instituted we would carefully examine that program
and, as Ms. Buck said, if they were—if we did not feel like the in-
stitution could offer the services we would not allow them to do it.
But, I think State chartered credit unions are as well regulated as
other credit unions. And, certainly the numbers prove that out.

Mr. BEREUTER. Do you understand my point of view? I think it
is representative of a lot of people that you have to pursue this
very aggressively if you have this responsibility.

Ms. LATTIMORE. Yes, sir. And, we would take that responsibility
very seriously. Our credit unions are owned by the members. That
is what makes them very unique. And we cannot allow credit
unions to offer anything to their own membership that owns them
that is not completely on the up and up. So, the members would
not stand for it. And, that would create real problems in the credit
union, that is why we would ask to take it and would take it very
seriously.

Mr. BEREUTER. Thank you very much.

Director Gee, I have an unrelated question. There are some 33
States that do not allow de novo interstate branching, I believe,
something like that, 33 States. Yet, you say in your testimony we
appreciate your revisiting the Riegle-Neal Act and we urge Con-
gress to eliminate the disadvantage it is created for state banks be-
cause of inconsistent application of federal law. I am kind of sur-
prised that that point of view is offered for you in behalf of the peo-
ple you are representing today. Can you explain?

Mr. GEE. Yes, Representative. Thank you for the question. As I
commented in my remarks, and there is more detail in my written
comments, the biggest problem is that the state charter is dis-
advantaged. Right now, federally chartered thrifts, federally char-
tered credit unions, largely national banks, can branch interstate.
And, so, this puts the state charter, the State chartered bank at
a disadvantage. They do not have the ability to do that in most
states and, because of those interpretations of federal law and be-
cause of the application of federal law. And in many States they
would like to have that ability especially community banks where
they are on the border or near the border of another State to be
able to branch across the State line. But, we see it as a charter dis-
advantage for the State charter and only for the State chartered
bank, because virtually every other charter has the ability to en-
gage in that activity across State lines.

Mr. BEREUTER. It is a disadvantage. But, would you admit that
some States are not in favor of de novo branch banking in general
for any kind of institutions, federal or State chartered?

Mr. GEE. I would absolutely agree with you. The problem is, that
because the other charters do have that ability it creates a dis-
advantage for our charter, for the state bank charter, and we do
not like to see our State bank charters disadvantaged.

Mr. BEREUTER. Mr. Chairman, thank you very much.

Chairman BACHUS. See, I told you it was controversial. I told you
that might be a controversial.

Mr. Watt, the gentleman from North Carolina?

Mr. WATT. Thank you, Mr. Chairman. And, I want to do two
things preliminarily. First of all apologize to the witnesses for not
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being able to be here for all of your testimony. Unfortunately, I had
to do something on the floor of the House and could not get here
until I did. And, second, thank all of you for being here, particu-
larly Ms. Lattimore who does such a find job in the State of North
Carolina from whence I hail, and welcome her in particular, not
that I am not welcoming everybody else too.

Ms. Lattimore has put a couple of things on the table that I want
to get reactions of other panel members to. The first one has to do
with the desire of credit unions to do business loans to their mem-
bers. And, I am wondering two things about that.

Number one, Mr. Kroener, whether that would have any deposit
insurance implications and if so, what they are.

And the second thing I am wondering for anybody else on the
panel who might have a position on it is whether there are any pol-
icy differences that would come into play, is that a good idea, if
there is anybody on the panel who has a different perspective
about whether it is a good idea as a policy perspective.

So, Mr. Kroener, first deposit insurance implications. And, sec-
ond, anybody who might have a different policy perspective.

Mr. KROENER. I thank you for the question, Congressman Watt.
From a deposit insurance perspective, we do not, at least any
longer—I think we did in the 1940s—insure credit unions. We in-
sure banks and theifts. So, you are talking about a group of institu-
tions that the FDICC does not insure. So, any deposit insurance
implications would be quite indirect instead of direct for that rea-
son. There has been general concern among the institutions we in-
sure about the competitive parity between banks, insured banks as
a group and credit unions because of their different tax status. But,
that would be quite remote, quite indirect. This would impact that
competitive parity I think.

But, even those are quite remote from any implications from a
deposit insurance standpoint. But, I defer to others on the panel if
they care to add anything.

Mr. DOLLAR. Congressman, if I might and the NCUA is the agen-
cy that insures federally insured credit unions.

Mr. WATT. I got the wrong person to ask the question to, I am
sorry.

Mr. DOLLAR. That is quite all right.

Mr. WATT. Sorry about that.

Mr. DOLLAR. I whispered to Bill that he could kick it to me if he
wanted to and I do not think he got my whisper. But, let me just
say that we are of the belief that there needs to be more start up
entrepreneurial capital in this country, not less. And there needs
to be more access to it, not less. And we believe that credit unions
are a viable source for small start up entrepreneurial capital. We
call it member business lending. That is a distinction from commer-
cial lending as we may know it in the traditional financial institu-
tions.

Mr. WATT. Where would you draw that line? I mean, how do you
draw that line?

Mr. DoLLAR. Well, Congress drew the line in 1998 when Con-
gress said that anything below $50,000 did not have to count as a
member business loan. We actually believe, though, that as the
credit union community begins to extend itself more and more as
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it is into underserved communities, one of the advantages of the
field of membership law that you passed in 1998 enabled credit
unions to adopt underserved areas into their field of membership,
which they have done by record numbers, over 40 million Ameri-
cans living in underserved areas that were not eligible to join a
credit union two years ago are now eligible to join. We think if
those credit unions are going to really make a true difference in
those communities they have to be more than merely an alter-
native to the payday lenders.

Mr. WATT. So, you think it is a good idea. I do not mean to rush
you. I just want to make sure I get to the second

Mr. DOLLAR. I think it is a great idea.

Mr. WATT. ——the policy side of this before I run out of time.

Mr. DOLLAR. But, the one size fits all statute that you have in
place which limits credit unions to 12.25 percent of their total as-
sets in member business loans is thwarting many credit unions
who would like to offer those small business start up loans.

Mr. WATT. Okay. Does anybody have a response on the other pol-
icy issue?

Mr. OLsON. Congressman, on behalf of the Federal Reserve
Board, we have not taken a position on that issue.

Mr. WATT. Has any of the regulators taken a position on it or
they—you all want us to grapple with it? Okay.

All right. Well, I thank you. I am just trying to figure out where
people—the various regulators stand on these things. I appreciate
it.

I yield back.

Chairman BACHUS. Instead of alternating, I am going to go to
Ms. Maloney. She has been here quite some time and then I
will

Mrs. MALONEY. I thank you, Mr. Chairman. And I have to men-
tion your positive role in deposit reform. And I understand it is
going to be on the floor next week. So, congratulations on your
leadership on that.

And I thank Mr. Bereuter on the help that we—the work we did
together to make sure that banks pass credit with observed in-
cluded in the bill.

I want to thank the sponsors of this legislation for putting this
package together. And I am very supportive of the bill and regu-
latory relief efforts in general, provided it does not endanger the
safety and soundness of the financial system. And, I have a few
brief questions about certain sections in the bill and I would like
to ask each panelist to respond with their views as to whether
these sections will in anyway affect safety and soundness.

I do want to make it clear that I supported the legislation last
year and it is not my view that the bill negatively affects safety
and soundness. However, I believe that it is very important to hear
from the regulators and to have your points of view placed on
record on this issue.

First, Ms. Williams, Section 601 of the bill allows the OCC to ad-
just its mandatory examination schedule to concentrate examina-
tion resources on troubled or risking institutions. And what is the
impact of this provision on safety and soundness?
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Ms. WILLIAMS. Just to clarify at the outset, it is not limited to
the OCC; the flexibility would be available for all of the federal
banking agencies. I would hope that the impact of the change
would actually be to enhance safety and soundness. It is designed
to accomplish that purpose. It would give the regulatory agencies
a little more flexibility in scheduling their exams so that they can
concentrate their resources on particularly troubled or risky insti-
tutions and institutions with emerging problems. None of us intend
or envision that this would result in any substantial slippage in the
exam schedules, but it will give us a little bit more flexibility in
order to tailor where the exam resources are used in order to ad-
dress the highest risks in the system. So, I think it would enhance
safety and soundness.

Mrs. MALONEY. Okay. Thank you.

Chairman Dollar, I want to thank the credit unions for providing
the financial services in many areas of districts that I have rep-
resented that had really no banks there, really. It was the only
source of banking services, loans and so forth. But, I would like you
to address the impact of Section 308, which repeals the require-
ment that groups of over 3,000 be spun off into new credit unions
during mergers and the impact of Section 303, which relaxes some
restrictions on credit union investments and what is this impact,
if any, on safety and soundness?

Mr. DOLLAR. Let me start with the first one as it relates to the
merger authority. In actuality I believe that it would have an ad-
verse effect upon safety and soundness if you have two credit
unions that sought to merge and we were to intervene regulatorily
to say that before you can merge you have to spin off one of your
larger groups because they might or might not be viable enough to
charter a credit union on their own. They had already made the
business decision to affiliate with the existing credit union that is
being merged. So, actually the present situation, which requires us
to evaluate the possibility of a spin off has potentially more adverse
safety and soundness ramifications than it would with what the
bill has provided and that is to say that a spin-off of a group is not
required.

From the safety and soundness perspective as it relates to invest-
ment authorities, the investment authority basically that we are
looking for and that the language of Section 303 provides is very
strictly drawn, very conservative in nature, very consistent with
the types of investments that credit unions presently are author-
ized to make. The only thing we are asking is if some of the invest-
ments that have proven to be very conservative and workable at
the state level be also authorized for federally chartered credit
unions.

Mrs. MALONEY. Thank you.

Thank you and my time is almost up, but Governor Olson, Sec-
tion 404 raises the restriction on the size of institutions that can
have common management officials and are you confident that this
will not lead to business loans to bank insiders that could endanger
safety and soundness?

Mr. OLsON. Congresswoman, there was a provision put in the
law in 1978 allowing for overlapping directors only in standard
metropolitan areas, MSA’s, where the institutions were very small.
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And it addressed the issue of small banks being able to attract di-
rectors who would be helpful to them in the management of that
institution. $20 million was the figure that was put in in 1978, we
are suggesting $100 million at this point. If we raise it every 25
years or so, which is what the request would be, we think an ap-
propriate level would be to go to $100 million at this point.

Mrs. MALONEY. Thank you very much. My time is up.

Chairman BACHUS. Thank you.

Mr. Sherman?

Mr. SHERMAN. Thank you.

Mr. Dollar, during the consideration of the regulatory relief at
the full committee last year, Representative Nye and myself offered
an amendment dealing with supplemental capital. And this would
have allowed credit unions to apply secondary capital to their net
worth for purposes of meeting the minimum net worth ratio re-
quirements mandated by the prompt corrective action regulations.
This supplemental capital would be similar to that available by
banks, to banks, rather, by the Office of Comptroller of the Cur-
rency in determining the definitions of capital. It is allowed to low
income credit unions. They can get supplemental capital. I would
like to know whether you think that this is an effective way of al-
lowing credit unions to service their existing customers and accept
new customers and whether there has been any problem with the
use of supplemental capital by low-income credit unions?

Mr. DOLLAR. Thank you, Congressman. Indeed, as you are aware,
Congress in 1998, when you passed the Credit Union Membership
Access Act defined in the prompt correction action section of the
law, what can count as net worth for credit unions, which was re-
tained earnings only. That was a public policy decision that Con-
gress made at that time. It has been suggested by some credit
unions, particularly those that, as a result of deposit growth, may
be bumping against some of those prompt corrective action guide-
lines that an alternative for an additional buffer might be sec-
ondary capital.

Certainly, as the regulator who is responsible for protecting the
share insurance fund, which is the buffer against the taxpayers
and when net worth is the buffer against the share insurance fund,
anything that might provide an additional buffer we would be more
than willing to sit down with the committee and work on.

But, I am sure that you are aware that the concept of secondary
capital for credit unions is quite controversial, both within the
credit union community and outside the credit union community.
There are issues that we would have to address that we would be
willing to work with you on, such as should it be limited to only
members of credit unions or could non-members be able to pur-
chase this subordinated debt? Can you restrict one credit union
who receives supplemental capital from being able to then deposit
in another institution’s supplemental capital where you might have
one credit union take the same a million dollars, deposit it in this
one, then this one deposits in this one and 25 credit unions pass
around the same million dollars, all of them counting it in their net
worth. There are issues that would have to be addressed.

Mr. SHERMAN. That we would clearly—since it is quite possible
that we will reintroduce an amendment this year, I would hope
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that your office would provide us with language that might solve
that problem.

Mr. DoLLAR. We would be glad to work with you. If you and the
Congress are interested in pursuing this public policy decision of
reexamining PCA in this regard, we would be glad to work with
you. And may I just quickly say that if we are going to look at reex-
amining PCA, one of the issues we may want to look at is whether
or not PCA should be made risk based instead of based upon total
assets as it presently is. Prior to 1998, credit unions reserved based
upon their risk assets, not their total assets. One of the reasons
credit unions are bumping against the PCA one-size-fits-all target
is because it is based upon total assets rather than risk assets. In
a risk-based safety and soundness structure, risk-based assets
should be the denominator.

Mr. SHERMAN. That would be more sophisticated. We now have
low-income credit unions accepting supplemental capital.

Mr. DOLLAR. That is correct.

Mr. SHERMAN. I am not aware of any of the low-income credit
unions getting together and passing around the same million dol-
lars, although it would be good to plug that theoretical loophole.
Have you discovered any problems with supplemental capital usage
by the low-income credit unions?

Mr. DOLLAR. Frankly, there are many low-income credit unions,
Congressman, that without supplemental capital would not be in
operation today. It is essential for the establishment of the net
worth that they need. However, at this stage, as you know, it is
limited only to low income credit unions. But, there have not been
any problems——

Mr. SHERMAN. So, it has been priory positive, then you are not
aware of any negatives?

Mr. DOLLAR. There have not been any negatives that have not
been manageable, Congressman.

Mr. SHERMAN. Another approach to this would be lowering by 1
percent the required capital, make it more equivalent to other de-
pository institutions. What is your view on that?

Mr. DoLLAR. Well, there is no doubt that the credit union prompt
corrective action, one-size-fits-all number is 1 percent higher than
the other financial institutions. I personally think, rather than low-
ering that number, that, again, a better answer would be to cal-
culate that percentage with a denominator of risk-based assets
rather than total assets, then you would have many credit unions
that would not fall into potential non-compliance.

Mr. SHERMAN. Now, with risk-based asset structure, is there sub-
jective decisions that would have to be made by your auditors and,
or, is it simply well you are in the category of credit cards, your
category of this kind of this kind of asset, credit card or auto loan
or home loan. Is it just put it in the right box or is it evaluated
loan by loan?

Mr. DoOLLAR. It would have to be done through regulation. And
if you did authorize the prompt corrective action percentages for
net worth to be calculated on risk-based assets, then we would
have to come forward as a board and set that regulatory policy.
But, everyone must understand that 7 percent capital in a credit
union that has all U.S. Treasury securities is different than the one
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that has 30-year fixed rate mortgages. There is a difference in the
risk portfolio in individual institutions. We would have to, by regu-
lation, draft a proposal that weighted those risk factors. But, this
has been done previously. It was the way that we did prior to 1998
by statute and it can be done again.

Mr. SHERMAN. So, you do have the staff resources to make and
audit these more sophisticated decisions?

Mr. DOLLAR. Indeed and to address it from what is our first pri-
ority of safety and soundness.

Mr. SHERMAN. I wonder if Ms. Lattimore could comment on this
as well?

Ms. LATTIMORE. Yes, sir, I would be happy to on several issues.
We have a lot of low-income credit unions in North Carolina. We
probably have 20 CDCUS. I would say that probably all but one
of them uses supplemental capital. It does not make good business
sense to me to have a low income credit union have that ability,
but not a healthy credit union, particularly when you are all in the
same PCA box. The standards are not different for those when you
put them in PCA. But, your suggestion of lowering from 7 percent,
if you lowered it by 1 percent that would match the other financial
institutions. That would only help in the percentage, it would not
assist in anyway in the retained earnings being the only way to
achieve net worth.

Mr. SHERMAN. And, that was not so much a suggestion as a ques-
tion. I would like to see credit unions with more capital, with more
cushion and able—as far as I am concerned, since I know whose
the taxpayers behind is ultimately behind all of this, my constitu-
ents would like as many different cushions of as many different
sizes, shapes and colors as possible. And the fact that all credit
unions do not have this cushion simply exposes taxpayers to more
risk then they would face otherwise.

I have concluded my questions.

Chairman BACHUS. Thank you.

General Counsel Kroener, we are attempting in Section Section
615 to address misrepresentations of FDIC deposit insurance cov-
erage. And I know that you we are going to work with you on fine-
tuning that section. But, would you briefly describe such misrepre-
sentations, what they are today in the market? Also, what is the
extent of your current enforcement abilities, first of all and then I
will ask a follow-up on

Mr. KROENER. Right. Let me start with the efforts we undertake.
We do it just through monitoring market developments and
through people reporting to us. We do become aware, in the course
of our normal supervisory and regulatory activities of instances
where institutions, that are, in fact, not insured banks, may be
misrepresenting, particularly on the Internet—and this is a par-
ticularly recent development—that their products, in one way or
another are insured products. Under existing law we refer those in-
stances to appropriate U.S. Attorneys. In general we are talking
about a violation of a criminal law here. We are not a criminal en-
forcement agency.

Frequently these may be involved in jurisdictions that are out-
side the United States where we do not have the right kind of sub-
poena power. That describes the legal picture. As a practical mat-
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ter, where we can find out who it is, we will contact them and seek
to get them to discontinue the activity. And, in some instances
then, in fact, in most instances where we can find out where it is
coming from, which is not always the case, we have been successful
in having that activity discontinued. As a legal matter, as I say,
what we do is refer it to U.S. Attorneys and they may, depending
upon how serious it is and what their priorities may be, they may
or may not take action.

Section 615, as it was proposed, I think is going to require a
great deal of work with your staff because there is a mismatch.
Right now our jurisdiction is over banks, not persons. The standard
that is brought in there is a criminal standard of beyond a reason-
able doubt, which is one we do not normally deal with. And, it may
be difficult to get to something at the end of the day that we can
really get comfortable with. It is worth the effort. I should add that
on the pure misrepresentation side it is an area that falls into the
FTC jurisdiction right now I believe.

But, we are prepared to try to work with the staff to see where
we can get on this.

Chairman BACHUS. Sure.

Mr. KROENER. Or there might be other ways to approach the
problem. As I say, just the straight going back and trying to dis-
courage it has been, I think, reasonably successful in instances
where you are not dealing with a remote jurisdiction that we can-
not get to.

Chairman BACHUS. Okay. The section before that, Section 614,
concerns your enforcement actions against independent contractors
like accountants.

Mr. KROENER. Right.

Chairman BACHUS. What problems have you encountered with
independent contractors and how will this provision make your job
easier? And it is my understanding that you are comfortable with
Section 614?

Mr. KROENER. Right. Yes, we are. Deputy Comptroller Williams,
in fact, mentioned that in her oral statement, it is something that
affects all the agencies. And, as she said, we have enforcement au-
thority against a wide range of parties. But, for independent con-
tractors, unlike all other parties, the standard is higher. It is a
knowing and reckless standard and where, for example, you are
dealing with accountants, there has been a concern and a reluc-
tance to bring enforcement actions because of the facts of the high-
er standard. We have had some situations involving accountants,
particularly in recent bank failures, where I think there has been
some reluctance to bring enforcement actions because of this higher
standard. And the section is intended to address that concern for
all of the agencies, not just the FDICC.

Chairman BAcHUS. Chief Counsel Williams, anything you would
like to add? Not suggesting that you do.

Ms. WiLLIAMS. No. I agree completely with what Bill just said.

Chairman BACHUS. Sure. Okay.

And, I think my question will be for you, but it is on Section 101.
That expands the eligibility of community banks for treatment as
Subchapter S corporations. In addition to Section 101 we have got
Section 110, which makes it easier for community banks with na-
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tional bank charters to qualify for certain favorable tax treatment
as limited liability companies. Now, both those, I believe, were sug-
gested by the OCC. And, would you explain why you made those
requests and that we include them in the present legislation, which
we have now? I know easing the tax burden on community banks
is commendable and I am sure that is part of it, so they can devote
more of their resources to lending to the community. But, I would
like your further response.

Ms. WiLLiaMS. I could not really say it too much better than
that, Mr. Chairman. Both sections address issues that arise out of
relatively old provisions in the National Bank Act that are not com-
pletely in sync with some of the flexibilities that are available
today under modern corporate forms or, with respect to Section
101, the qualifying shares requirement, the fact that you can re-
flect the director’s interest in the institution in ways other than the
typical stock in the institution. And, so, the changes are designed
to modernize the law. The burden relief, I think, will be primarily
felt by community national banks. And, we are very comfortable
that there are not any negative safety and soundness implications
with these changes.

Chairman BACHUS. Thank you. Okay.

My last question is for Governor Olson. Section 501 amends some
cross marketing restrictions that were imposed by Gramm-Leach-
Bliley. How would this change current law and practice and will
it expand the ability of financial holding companies or their sub-
sidiaries or affiliates to engage in otherwise prohibited commercial
activities? Will it expand their merchant banking authority?

Mr. OLSON. To the last two questions, no. But, let me address
your question in reverse order. It does not expand the merchant
banking authority. But, there are different provision’s within the
merchant banking section for an insurance company as opposed to
a bank. There is an exception that is now provided for insurance
companies that hold stock in companies in their merchant banking
portfolio. It is a very limited exception involving statement stuffers
and use of the Internet. What we are suggesting is that same pro-
vision ought to be allowed for banks. But, it does not, beyond that,
broaden in any way the cross marketing provisions and it does not
limit in any way the anti-tying provisions either.

Chairman BACHUS. So, it tries to eliminate a competitive dis-
advantage that you might have——

Mr. OLsON. That is correct.

Chairman BAcHUS. with anti

Mr. OLSON. And our recommendation includes one more change
where the bank, in its merchant banking portfolio does not have a
controlling interest, it eliminates the prohibition of cross marketing
where control is not at issue.

Chairman BACHUS. So, it gives parity between:

Mr. OLsON. That is true.

Chairman BacHUS. Okay.

Mr. Sanders?

Mr. SANDERS. Thank you, Mr. Chairman. Again, my apology to
you and the panel. I just have to be at another hearing.

Chairman BACHUS. And, let me say in the defense of all the
members, we have briefings this morning again on Iraq. As I am
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sure to most of you all, some of the reports are very disturbing
about Iraqi soldiers basically violating the Geneva Convention in
all sorts of ways using civilians as human shields, dressing in coali-
tion uniforms, offering to a surrender and then executing am-
bushes. And, apparently, some of the latest activity is setting up
and firing from schools with children there. So, that obviously is a
distraction from this hearing.

Mr. Sanders?

Mr. SANDERS. Thank you, Mr. Chairman.

A couple of issues that I would like to pursue, the first issue,
going back to my opening statement is that in recent years, as all
of you will concur with, I think, and if you do not, please tell me,
there are fewer, as a result of a lot of mergers, there are fewer and
fewer banks and they are, in many instances, larger and larger.
The phenomenon of too big to fail is something that interests me
very much because I think it has huge potential danger for the tax-
payers of this country. If a decision is made that a bank is about
to fail and it is the economic implications of that are such that it
would be a huge disaster for the economy, then what people here
in Congress would say, well, we are not happy about it, but we
have to bail it out because it will be less painful, less onerous to
bail them out then allow them to fail.

But, you have that potential when you have banks that reach
huge size.

So, Mr. Olson, if I may start off when you and anyone else who
wants to pipe in on this, please do. In your judgment, how many
banks do we have in this country that, in fact, are too big to fail?
Is Citigroup too big to fail? Is Bank of America too big to fail? Is
JP Morgan Chase too big to fail?

Mr. OLSON. Zero. There are no banks in this country that are too
big to fail. You are on a subject that I feel very strongly about and
I have looked at very carefully. I began most of my banking career
as a community banker, although I did work for a large banking
organization. During the deliberations on FDICCIA, during which
the Congress directed the regulators as to what our responsibilities
are with respect to that issue, I do not see how any regulator could
read the provisions of FDICCIA and have any feeling that there is
any ambiguity in the directive that has been given to us by the
Congress with respect to too big to fail.

There is a provision in the FDICCIA legislation that would re-
quire a process that would go all the way to the president if we
were to pursue it. But, I would say to you that one of the reasons
that we have continuous supervision of our largest banking organi-
zations is that we do not believe there should be and do not believe
that there is a too big to fail policy.

Mr. SANDERS. Let me just—I am glad to hear that. I am not sure
that I agree with you.

Mr. OLSON. Well, can I——

Mr. SANDERS. Let me just ask you this

Mr. OLsoN. Okay.

Mr. SANDERS. Several years before the S&L fiasco, which costs
us what, several hundred billion dollars, the taxpayers?

Mr. OLsoN. It is a large number, you are right.
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Mr. SANDERS. Okay. Might it not have been possible that some-
body sitting over your chair would have said the same thing in re-
sponse to a question from up here? Now, for example, we can all
understand that this is a very unstable international economy. I do
not think there is any doubt about that. You have got war. You
have got terrorism. You got all kinds of strange economic things
happening all over the world. Now, what happens if a bank like
Citigroup, which has huge foreign investments, suddenly started
losing their shirt? What you are telling the chairman and myself,
now that you have not the slightest doubt that Citigroup, you
know, the airlines are running in here for their welfare payments
right now. But, you are absolutely assured that CitiGroup and JP
Morgan will never come in here and say, look, if you do not bail
us out these are the ramifications. And, you better bail us out be-
cause it will be worse if you do not.

Mr. OLSON. I cannot tell you what they will do. But, what I can
tell you is what we will do. Because you have given us a very spe-
cific directive in the prompt corrective action that we do not have
in this policy is too big to fail. We do not have in this country a
too big to fail policy. I do not see how you can read the prompt cor-
rective actions provisions and have any other—if you are a regu-
lator, and have a sense that we have any other policy at work in
this country.

Mr. SANDERS. But let me, in English, for the three people that
might be watching this on closed circuit television, what you are
saying, and I am not sure that I agree with you, is that the chair-
man and I need not worry that there will be a hearing at some day
lined up with all of the big banking executives begging for their
welfare payments and telling us what will happen if the taxpayers
do not bail them out? You are absolutely assuring us that they will
never come?

Mr. OLsON. Well, now you have just changed the question.

Mr. SANDERS. Not really.

Mr. OLSON. Because what you have asked me now is will the
chairman hold a hearing where the banks will be invited

Mr. SANDERS. Well, no, let’s not play with words.

Mr. OLsON. Okay.

Mr. SANDERS. You know what I mean. Are the taxpayers going
to be held liable for these huge mergers, which have enormous po-
tential dangers?

Mr. OLSON. I can say to you with absolute full confidence that
we do not have a too big to fail policy with respect to large banks.

Mr. SANDERS. But, you are not answering my question. You may
not have that policy. Now, you are acting like a lawyer here. Are
you a lawyer, sir?

1 Mr. OLsON. By the grace of God I am not burdened with a law
egree.

Mr. SANDERS. All right, then do not sound like one. All right. You
are telling me—I am asking you about the danger

Mr. OLSON. Yes.

Mr. SANDERS. Are you telling me, in your judgment, there is no
danger that taxpayers in this country will be held liable when
banks become so big that if they fail the economic implications are
so huge that it makes sense for the government to bail them out?
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Mr. OLSON. The reason I think there is—I cannot tell you with
that sort of specificity. And the reason I cannot is there is a provi-
sion in the bill that does allow for a too big to fail. But, that is
only—that would involve all the regulators, it would involve the
Secretary of Treasury and it would involve the President of the
United States. And I believe that the reasons that that provision
is in the bill and it would require that sort of complexity is because
the direction that the Congress has given to the regulators is not
to have a too big to fail policy.

Now, I think there is a difference between today and the time to
which you referred to the thrift industry problems of the early
1980s. My association with this issue goes back to the early 1980s
with Continental Illinois. There is an all-together different regu-
latory environment, post FIRREA and FDICCIA. And, so, I think
we have been given very specific instruction. And I share your con-
cern. And I applaud you for brining it up.

Mr. SANDERS. You share my concern. Boy, that sort of popped up.
I thought you did not share my concern. Do you share my concerns
or do you not share my concerns.

Mr. OLSON. No, our concerns are the same——

Chairman BACHUS. He said that he had concerns, but not—I
think what he was saying is he feels those institutions are sound
at this time.

Mr. SANDERS. Well, I am not arguing that. But, we are worrying
about in an unstable, as you know, Mr. Chairman, it is a very vola-
tile world out there. I assure you the airline industry five years ago
probably felt pretty good too.

All right. Let me go on to another.

Mr. KROENER. Mr. Sanders, if I could please?

Mr. SANDERS. Yes, please.

Mr. KROENER. Bill Kroener from the FDICC. First of all, let me
say that I agree with everything that Governor Olson has said on
this subject. I just wanted to add that to the extent there is a
macro concern about going through resources in the insurance fund
and ultimately reaching the taxpayers, one of the ways that that
can be mitigated and this Congress can mitigate that, is with the
deposit insurance reform proposal that I guess is going to the floor
next week we now understand, because it would merge the funds
and give us more flexibility to deal with your concerns. And I
would call that to your attention and suggest that that is one way
of responding to the concerns.

Mr. SANDERS. I understand that. But, you will, perhaps, disagree
with me or not, but in the event of a real financial calamity there
may not be enough money in those funds to do what has to be done
and there be a necessity of going to taxpayers. Is that true or not?

Mr. KROENER. I agree with the prior discussion with Governor
Olson that you had—yes.

Mr. SANDERS. Let me change subjects, if I might, Mr. Chairman.

Chairman BACHUS. And I would remind—you know, this hearing
is not on FDICCIA. It is on a limited bill

Mr. SANDERS. No, I do understand that.

Chairman BACHUS. on reg relief, so it really is not the sub-
ject matter of this hearing. But, it is a concern.

Mr. SANDERS. And it touches in the sense that we——




37

Chairman BACHUS. and I know you are addressing it.
Mr. SANDERS. Because it
Chairman BACHUS. This legislation is not——

Mr. SANDERS. No, I know. It is not 100 percent——

Chairman BAcHUS. Except in that it will—and I think that it has
such broad bipartisan support it will relieve some unnecessary reg-
ulatory burdens, which will strengthen all our institutions and be
good for our economy.

Mr. SANDERS. If I might, Mr. Chairman, because, again, going
back to the implications of mergers and I think too big to fail is
one. Let me touch on another one that concerns me. And, I do not
know about you, Mr. Chairman, but I hear from constituents fairly
often on this, and that is the issue of banking fees. When people
have an account at a bank. My question is, let me start off with
the easy one. I am assuming people disagree with me if you might,
if you want, my assumption is that bank fees have gone up in the
last five to 10 years. Does anyone disagree with that?

As they say for the record, Mr. Chairman, I do not see anyone
jumping up and down and saying they disagree with this. I am tak-
ing that as a yes.

In terms of bank consolidation why should the average person,
who is paying more for bank fees? And, in some instances really
getting ripped off, if I might say so. Why would they want to see
banks become larger, less competition and be forced to pay more
in fees? Why is that a good thing Ms. Williams?

Ms. WiLLiAMS. Congressman, I think that what you are raising
is a very complicated issue. What we have seen evolving in the
banking industry over the period of time that you are describing
is more large institutions, but also many very healthy and competi-
tive community-based institutions. And, in fact, in many situations
in many markets, what we have seen is that consolidation has ac-
tually created opportunities for new banks to be chartered and for
banks that have a more local orientation, a more specialized ori-
entation to operate. So, I think that customers of financial institu-
tions today have more choices. There may be certain institutions
that have had fees that have been increased, but there are other
institutions that compete very effectively by promoting the fact
that they have lower fees then their competitors.

Mr. SANDERS. Well, I am sure that in some parts of the country
what you are saying is exactly true. But, would you not deny that
with fewer numbers of banks that, in fact, in many communities,
the majority of communities, there is less competition, not more. I
am not going to say that is true in every instance, and that the re-
sult of that has been or at least one of the results of that has been
higher fees for the average person?

Ms. WILLIAMS. I am not in a position to say that that is across
the board the case.

Mr. SANDERS. Well, I am not saying it is across the board. But,
I am saying in many instances

Ms. WiLLIAMS. I think the other thing to introduce here is that
with the increased use of technology in the provision of financial
services, individuals that are located in particular communities can
do their banking very effectively with an out-of-market institution
that offers them the best price. So, the mix here, I think is more
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complicated than just that consolidation means higher fees across
the board.

Chairman BACHUS. Mr. Sanders, actually we have run about
seven minutes over, but I am going to allow——

Mr. SANDERS. I am sorry.

Chairman BACHUS. you one other question.

Mr. SANDERS. Okay. Thanks. Thank you, Mr. Chairman.

A question for anybody who might know something about the
issue, I represent a lot of workers who are concerned about various
aspects of the economy. In your judgment, would somebody want
to comment, how has—my impression is that mergers in many
ways are resulted in fewer number of employees, layoffs and in
some instances cut backs in pension benefits. Have mergers—my
impression is that mergers have not been a positive thing for work-
ers in the banking industry. Will somebody comment on that? Am
I right or am I wrong?

Mr. OLsON. Congressman, I cannot speak to the pension benefits
issue, because I do not have that information in front of me. But,
there has been a reduction in the numbers of people employed in
the banking industry. And, in part, I think it is because of the fact
the banking industry is a mature industry. It is an industry that
has not had the opportunity to grow laterally like a number of
other industries have. And, as a result, as the banks have become
increasingly efficient, largely through the opportunities available
through technology, there has been a reduction in the numbers of
jobs in the industry.

Mr. SANDERS. So, the growth, mergers, technology has resulted
in fewer employees?

Mr. OLSON. I could not break it down specifically as to the extent
to which it has been merger related. But, certainly there is a great
deal for efficiency, much of which is a result of the—well, it is a
result of a number of things. It is the desire to become increasingly
efficient

Mr. SANDERS. You are looking at it from the bank——

Mr. OLSON. and the opportunities of technology.

Mr. SANDERS. when you use the word efficiency, I use the
word layoffs and workers who have lost decent jobs. And I under-
stand where you are coming from. But, do not always look at it
from one said.

Mr. OLsON. Okay.

Mr. SANDERS. Look at it from the worker who had a job for 20
years, no longer has a job. Okay.

Okay, Mr. Chairman, thank you very much.

Chairman BacHUS. This will conclude the hearing. I do want to
make one general response to Mr. Sanders, just something for us
all to think about. Twenty years ago if I wanted to bank I had to
do it between the hours of 9:00 and 5:00. And I normally had to
go anywhere from five to 15 miles to do it. Now, most of the trans-
actions I want to do I can do within two blocks of where I am or
four blocks from where I am. There are underserved areas. But, I
can go to an ATM machine and quickly conduct my business and
I pay a fee that did not exist 20 years ago, but certainly it saves
me a lot of time and effort. So, in that regard, technology has cer-
tainly opened up our opportunity and the locations for banking.
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One thing that Mr. Dollar has said, and I would agree with him,
is that we all go into certain communities where we see loan title
shops, we see payday lenders, we see check cashers, we see pawn
shops. And we are trying to find ways to give those people alter-
natives through both the provision in the FDICC for people with
low income to have basically check free services, and some to re-
duce their fees, and also to allow our institutions to meet some of
those that are underserved. In that area, I would agree that we
have more work to be done. But, I think the way to eliminate pay-
day lenders, is to offer an alternative to those people.

Thank you.

I appreciate the professional manner in which you all have re-
sponded to questions and given your testimony. And I ask unani-
mous consent to enter into the record statements that the sub-
committee regards concerning this hearing. If there no other busi-
ness before the committee, the committee is adjourned and the
panel is discharged.

[Whereupon, at 12:21 p.m., the subcommittee was adjourned.]
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OPENING STATEMENT OF
CHAIRMAN SPENCER BACHUS
HEARING OF FINANCIAL INSTITUTIONS AND CONSUMER CREDIT
SUBCOMMITTEE ON THE FINANCIAL SERVICES REGULATORY RELIEF ACT
MARCH 27, 2003

The Subcommittee meets today for a legislative hearing on H.R. 1875, the Financial
Services Regulatory Relief Act of 2003, a bill introduced last week by our colleagues on the
Subcommittee, Mrs. Capito of West Virginia and Mr. Ross of Arkansas.

H.R. 1375 is similar to regulatory relief legislation, H.R. 3951, which was approved
last year by the Financial Institutions Subcommittee and the Financial Services Committee
after two hearings in this subcommittee. That legislation was largely a produet of
recommendations that the Committee received from the Federal and State financial
regulators in response to a request for regulatory relief recommendations from Chairman
Oxley.

Earlier this year, the Chairman again requested that the financial regulators
recommend regulatory relief proposals. H.R. 1375 is essentially last year’s bill with the
addition of various uncontroversial provisions recommended by regulators.

The banking industry estimates that it spends somewhere in the neighborhood of
$25 billion annually to comply with regulatory requirements imposed at the Federal and
State levels. A large portion of that regulatory burden is justified by the need to ensure the
safety and soundness of our banking institutions; enforce compliance with various
consumer protection statutes; and combat money laundering and other financial crimes.

However, not all regulatory mandates that emanate from Washington, D.C. or other
state capitals across the country are created equal. Some are overly burdensome,
unnecessarily costly, or largely duplicative of other legal requirements. Where examples of
such regulatory overkill can be identified, Congress should act to eliminate them.

The bill that Congresswoman Capito and Congressman Ross have introduced — and
that I am proud to cosponsor along with Chairman Oxley — contains a broad range of
constructive provisions that, taken as a whole, will allow banks and other depository
institutions to devote more resources to the business of lending to consumers and less to the
bureaucratic maze of compliance with outdated and unneeded regulations. Reducing the
regulatory burden on financial institutions lowers the cost of credit and will help our
economy as it strives to emerge from recession.

In closing, let me once again commend Mrs, Capito and Mr. Ross for this important
legislative initiative as well as the full Committee Chairxman, Mr. Oxley, who is an original
cosponsor of this legislation. The Chairman has demonstrated a strong commitment to
getting regulatory relief legislation enacted this year. I alsowant to thank the financial
regulatory agencies represented on our panel for their very helpful input and technical
assistance in the drafting process.

1 am now pleased to recognize the Ranking Member, Mr. Sanders, for an opening
statement.
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March 27, 2003

Opening Statement by Congressman Paul E. Gillmor
House Financial Services Committee
Subcommittee on Financial Institutions and Consumer Credit

Thank you, Mr. Chairman, for calling this hearing to discuss HR 1375, the Financial
Services Regulatory Relief Act of 2003. Iam very interested to hear the opinions of the

respective agencies represented this morning.

The issue of regulatory reform is very important to the financial services industry and
quite familiar to this committee. We considered and approved a similar bill, HR 3951, to
this one in the 107" Congress. However, as the Senate failed to act on the issue we must

continue the debate.

Last year, this committee heard testimony and received extensive input from both
regulators and industry representatives on HR 3951, As we continue such discussions
this morning, I am confident they will produce sound legislation that appropriately
addresses the needs of modern banks, savings associations, credit unions and federal
regulatory agencies, while preserving the overall legislative intent of the affected

regulations.

1 trust this committee will move swiftly in our fiwrther deliberations and deliver this

important modernizing legislation to the full House of Representatives without delay.

Again, I thank Chairman Bachus for holding today’s hearing and look forward to an

informative session.
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OPENING REMARKS OF THE HONORABLE RUBEN HINOJOSA
ON H.R. 1375, “FINANCIAL SERVICES REGULATORY RELIEF ACT OF 2003"
HOUSE FINANCIAL SERVICES COMMITTEE
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
MARCH 27, 2003

Chairman Bachus and Ranking Member Sanders,

1 want to thank you for holding this important hearing on H.R. 1375, the "Financial Services Regulatory
Relief Act of 2003," legislation that is almost identical to the regulatory relief bill we considered last
year, with a few additions.

T look forward to hearing from the regulators you have arranged to testify here today.

In particular, I look forward to leaming their recommendations for ways to relieve financial institutions
from regulatory impediments that prevent them from providing our communities with funds needed for
economic growth.

I represent a South Texas Congressional District that has been plagued by a chronically high
unemployment rate, which remains above 10 percent. While I have been able to reduce the
undemployment rate in my District by working with the economic development councils, mayors,
financial institations and small business entrepreneurs, obstructions remain that inhibit flrther reductions
of this unemployment rate.

Hopefully, the regulators before us have taken into account the impact their regulatory relief
recommendations will have on economic development. Furthermore, I hope that they have made
proposals that will treat all the financial institutions equitably and create a level playing field so that we
can avoid turf battles.

I would like to know if somewhere in this rather long, intricate legislation there is a provision that
enables community barks to compete with their larger colleagues.

Mr. Chairman, I have several other questions I would like to ask and issues that I would like to
address, but I will leave them for the Question and Answer period.

1 look forward to hearing the testimony, and I look forward to working with my colleagues on this
legislation as it works its way through this Committee.

Thank you. I ask that my full statement be included in the record.
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Opening Statement
Congressman Ed Royce (CA-40)
27 March 2003
Regulatory Relief Hearing

Mr. Chairman, thank you for holding this hearing to address the issue of regulatory relief for the
financial services industry, a measure that I believe is constructive, well-reasoned and long
overdue. For far too long, Congress has burdened our country’s federally-chartered banks, thrifts
and credit unions with well-intentioned but onerous and often outdated rules and regulations,
preventing them from operating as efficiently and competing as effectively as they should. I
commend the Chairman and Rep. Capito for their leadership and persistence on this matter, and
once again I would like to voice my strong support for their efforts to reduce the red-tape
associated with regulating these financial institutions, thereby increasing the efficiency of the
entire American financial services industry.

Additionally, 1 would also like to take this opportunity to reiterate my strong support for section
(306} of this bill that incorporates my legislation, H.R. 383, the "Faith-Based Lending Protection
Act," which has a broad base of support among 20 of my colieagues from both sides of the aisle.
This legislation amends the Federal Credit Union Membership Act to exclude loans made to
nonprofit religious organizations from the maximum amount of member business loans
outstanding at a federal credit union at any one time.

As the law is currently written, loans made by federal credit unions to non-profit religions
organizations are included in these credit unions' statutory member business loan limit, which
totals 12.25% of the credit union's total assets. However, the law already provides an exemption
from this member business loan cap for credit unions that have a history of primarily making
these types of loans. My provision represents the correction of an oversight made during the
Credit Union Membership Act of 1998, in that it simply extends the ability to make these types
of loans exempt from the business-loan cap to all credit unions, not just those with a history of
primarily doing so.

In his prepared remarks today, Chairman Dollar of the National Credit Union Administration
(NCUA) stated that the NCUA has "no safety and soundness concerns whatsoever” with the
Faith-Based Lending provision. Purthermore, in testimony before this Subcommittee in March
2002, Chairman Dollar asserted that the "delinquency rates on all member business lending in
credit unions is lower than the delinquency rates on personal loans," and that faith-based
institutions enjoy the lowest delinquency rates among this category of loans, making these loans
to nonprofit religious organizations the "safest of the safest” loans around.

While Congress is debating the issue of providing regulatory relief to the financial services
industry, [ believe that it is important to recognize this statutory oversight that adversely affects
small faith-based initiatives in our communities. By enacting this provision, Congress can help
to ensure that the lending needs of these small non-profit organizations — who are too often
ignored by larger banks and thrifts because of their slim profitability — are met.
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I would like to thank the gentlemen for the opportunity to speak on behalf of my legislation and
on behalf of the efficiency improvements made throughout the entire regulatory relief biil.
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STATEMENT BY REP. BERNIE SANDERS ON H.R. 1375, THE
FINANCIAL SERVICES REGULATORY RELIEF ACT OF 2003

1 would like to thank Chairman Bachus for holding this important hearing.

Among other things, the Financial Services Regulatory Relief Act would
make it easier for some of the biggest banks and other financial institutions in this
country to merge. Specifically, the bill would reduce the federal review process for
bank mergers from 30 days to a mere five days. The bill would allow the Office of
Comptroller Currency to waive notice requirements for national bank mergers
located within the same state. The bill would end the prohibition of out-of-state
banks merging with in-state banks that have been in existence for less than 5 years.
The bill also gives federal thrifts the ability to merge with one or more of their non-
thrift affiliates. Finally, the bill would eliminate certain reporting requirements for
bank CEOs in regards to inside lending activities.

Mzr. Chairman, I have serious concerns regarding these provisions in the bill.

During the past 22 years, the banking industry has experienced
unprecedented merger activity. From 1980 to 2002, there were over 9,500 banking
mergers, with total acquired assets of more than $2.4 trillion.

During the 1990s, many of these mergers involved large banks. Some of the
proposed mergers had the potential for serious anti-competitive effects in local
markets. Yet, during this period, hardly any mergers were denied based on
competitive grounds.

As a result of merger mania, there has been a substantial decline in the
number of commercial banking organizations in the U.S. We have gone from 12,741
commercial banks in 1989 to 7,903 in 2002,

In 1998, several of the largest bank mergers in history took place. For
example, Nations Bank merged with Bank of America resulting in the third largest
banking organization with approximately $580 billion in assets. In addition,
Norwest merged with Wells Fargo and Bank One merged with First Chicago.
Finally, Travelers Group and Citicorp merged and formed the largest banking
organization in the United States.

The 25 largest banks in this country now account for more than half of all of
the total deposits in this country.

It is my understanding that the Federal Reserve Board and the Office of
Comptroller Currency have published descriptive material on fewer and fewer of
their merger decisions. I would like to hear from our witnesses as to why this is the
case?

I am very concerned that as a result of these mergers, an increasing number
of banks are considered to be too big to fail. In other words, these banks are now so
big that if they should get into trouble, the American taxpayer will have to bail them
out. I would like to find out from our witnesses today, how many banks they
consider to be too big to fail, and what type of action would they take if these
institutions were to fail.

Mr. Chairman, has merger mania led to a reduction in bank fees for the
American consumer? The answer is a clear and resounding no. American
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consumers are facing a real crisis in banking services. More than 12 million
American families cannot afford bank accounts, and those who can afford them are
paying too much -- especially if they bank at big banks.

Since bank deregulation began in the early 1980’s, consumer groups such as
U.S. PIRG have documented skyrocketing consumer banking fees. Bank fees are
rising dramatically, and the fees charged by big banks are rising the fastest of all.

The average annual cost to a consumer of maintaining a regular checking
account rose to more than $200 over the past few years -- an increase of $§17
compared to 1997. Consumers who bank at big banks paid more than $220 a year
for the privilege of maintaining a regular checking account -- 16% more than small
bank consumers and 110% more than credit union members.

Not only are these mergers bad for consumers, they are also bad for bank
employees. According to an article that appeared in Newsday on November 28,
1999:

“Firms that shift to cash balance plans have often been corporations

recently involved in mergers and acquisitions. And when two firms merge,

as was the case of Citicorp and the Travelers Group Inc., employees of the
company with a traditional pension - in this case Citicorp - are often forced into the
cash-balance plan already in existence at the other firm.”

According to the General Accounting Office, cash balance pension conversions can
slash workers’ pensions by as much as 50%. Should we be making it easier for
banks to merge if these mergers have the effect of slashing the pensions of their
workers?

Meanwhile, banks have been receiving over $70 billion in profits a year. And
Congress continues to roll back critical banking laws that protect consumers,
taxpayers and communities.

My. Chairman, during this time of merger mania that has led to decreased
competition and higher fees for consumers, is it really prudent to make it even easier
for these large financial institutions to become even larger? I think this question
needs to be asked at this hearing and I look forward to hearing about this from our
witnesses.
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Testimony on Reducing Regulatory Burden
before the
Subcommiittee on Financial Institutions and Consumer Credit
U. S. House of Representatives
March 27, 2003

Carolyn J. Buck, Chief Counsel
Office of Thrift Supervision

I. Introduction

Mr. Chairman, Ranking Member Sanders, and members of the
Subcommittee, good morning and thank you for the opportunity to discuss the
regulatory burden reduction initiatives currently being considered by the
Subcommittee. 'We commend Congresswoman Capito for introducing
H.R. 1375, the “Financial Services Regulatory Relief Act of 2003,” and for her
continuing efforts in support of regulatory burden relief. It is always important
to remove unnecessary regulatory obstacles that hinder profitability, innovation,
and competition in our financial services industry.

Relieving institutions from these burdens meshes well with three
responsibilities that OTS Director James E. Gilleran has emphasized for OTS:

» Protecting taxpayers by minimizing risks to the insurance fund. Relief
from superfluous regulatory burden enhances the safety and soundness
of institutions by avoiding the distraction of complying with needless
red tape.

» Keeping the financial institution system healthy. Reducing regulatory
burden and enhancing supervision are both important in assuring the
continued healih of the financial services system.

e Protecting consumers by fully utilizing the consumer laws that we
enforce.

II. Support for Other Pending Congressional Initiatives

The House is already hard at work on several fronts to provide regulatory
relief.
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A. Deposit Insurance Reform

We congratulate the Committee on reporting out H.R. 522, the “Federal
Deposit Insurance Reform Act of 2003.” Merger of the Bank Insurance Fund
and the Savings Association Insurance Fund is a central feature of the bill. It is
long past time to merge the funds, and there is no longer any controversy about
this important reform. We strongly support merger because it will promote
efficiency in administering the funds and, more importantly, result in a more
stable insurance system. The bill also gives the Federal Deposit Insurance
Corporation (FDIC) Board flexibility to set the designated reserve ratio within a
target range and decide when to increase or decrease assessments to assure the
continued stability of the insurance fund. This will assure a safer and more
stable insurance system. Providing certainty about the process for determining
the amount of deposit insurance assessments and eliminating the procyclicality of
the current system—which imposes higher assessments when institutions are least
able to afford them—are very important regulatory burden reduction initiatives.

B. Business Checking

We also congratulate the Committee on reporting out H.R. 785, the
“Business Checking Freedom Act of 2003.” OTS supports enactment of
legislation to permit depository institutions to pay interest on business transaction
accounts. We agree that the current limitations no longer serve a public purpose
and are ineffective. The prohibition is circumvented daily by sweep accounts
and similar vehicles. Permitting insured depositories to offer interest directly on
demand deposit accounts will help smaller institutions compete with other
financial providers, such as money market mutual funds, resulting in greater
market and institutional efficiencies. For competitive and fairness reasons, it is
time to modernize this provision.

III. Removing Disparate Treatment of Thrifts under the Federal Securities
Laws (§ 201)

OTS is particularly pleased that H.R. 1375 would eliminate disparate
treatment of thrifts under the federal securities laws. This reform is, by far, the
most significant regulatory burden reduction provision for thrifts in the bill. The
proposal removes the investment adviser and broker-dealer registration
requirements that continue to apply to thrifts under the Investment Advisers Act
(IAA) and the Securities Exchange Act of 1934. Despite the fact that banks and
thrifts may engage in substantially similar activities, subject to substantially
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similar supervision, thrifts do not enjoy the same exemption as banks from these
securities laws.

Thrifts and banks provide investment adviser, trust and custody, third
party brokerage, and other related services in the same manner and under
equivalent statutory authority. OTS examines securities-related thrift activities
the same way as the OCC and other banking agencies examine comparable bank
activities. Notwithstanding bank-equivalent activities, authority, and
supervision, thrifts have been subject to different requirements under the SEC’s
interpretation of the securities laws. There is no logical basis to structure the
regulatory oversight of these activities differently for thrifts and banks.
Removing the disparity will reduce regulatory burden by eliminating duplicative
paperwork and providing cost savings for thrifts. It will also remove a
disincentive for institutions to select the most appropriate charter.

Different purposes of the various banking charters make our financial
services industry the most flexible and successful in the world, but disparities
unrelated to those purposes only cause unnecessary costs for institutions and
consumers. While OTS strongly supports each institution having a choice of
charters, that decision should be based on which charter is the best fit for its
business. The proposed amendments to the federal securities laws remove
distinctions that have caused some depository institutions to make a charter
choice to avoid SEC regulation and reduce costs, even though the thrift charter is
otherwise a better fit for their businesses.

The details of the current situation are complex, but I will briefly
summarize the key points.

Banks—but not thrifts—enjoyed a blanket exemption from broker-dealer
registration requirements under the Securities Exchange Act before changes
made by the Gramm-Leach-Bliley Act (GLB Act). The GLB Act removed the
blanket exemption and permitted banks to engage only in specified activities
without having to register as a broker-dealer. All other broker-dealer activities
must be “pushed out” to a registered broker-dealer. The SEC issued interim
broker-dealer rules on May 11, 2001, to implement the new “push-out”
requirements, and on October 30, 2002, published proposed amendments to the
interim dealer rule. As part of the broker-dealer “push out” rules, the SEC
exercised its authority to include thrifts within the bank exemption. This gave
thrifts parity with banks for the first time for purposes of broker-dealer
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registration.! In the broker-dealer changes, the SEC recognized it would be
wrong to continue disparate, anomalous treatment between thrifts and banks.

The SEC postponed the effective dates of the interim rules several times.
It published the final dealer rule on February 24, 2003, and it continues to
develop the final broker rule. In the meantime, banks and thrifts both continue
to have a blanket exemption from the definition of broker (the current extension
expires May 12, 2003).

Under SEC interpretation, banks—but not thrifts—are exempt from
investment adviser registration requirements under the IAA. In 1999, the GLB
Act narrowed the bank exemption and now requires a bank to register when it
advises a registered investment company, such as a mutual fund. The SEC
division responsible for investment adviser registration has been reluctant to
recommend to the Commission that it provide the same equal treatment of banks
and thrifts as the SEC has already adopted for broker-dealers.

Detailed Explanation

Treating thrifts and banks the same under both the IAA and the Securities
Exchange Act makes sense for the following reasons:

o The statutory authorities for thrifts and banks to engage in trust services
are essentially the same. In 1980, Congress gave thrifts the authority to
offer trust services closely based on parallel national bank authority. The
Senate report for the Depository Institutions Deregulation and Monetary
Control Act of 1980 explained that the Home Owners’ Loan Act (HOLA)
amendment gives thrifts “the ability to offer trust services on the same
basis as national banks.”* Consistent with this legislative history, these
amendments further promote uniformity in the way thrifts and banks
provide trust services.

e OTS examines securities-related thrift activities the same way as the OCC
and the other banking agencies examine comparable bank activities, not
only to assure safe and sound operations, but also to protect customers.
OTS has formalized its policies with new regulations and guidance. On

! The SEC rule does not, however, address other problems under the Securities
Exchange Act, such as the need to exempt thrift collective trust funds from registration to the
same extent as bank collective trust funds.

2 8. Rep. No. 96-368, at 13 (1979), reprinted in 1980 U.S.C.C.A.N. 236, 248.



54

December 12, 2002, OTS issued a final rule establishing recordkeeping
and confirmation requirements for thrifts that effect securities
transactions. The rule assures that thrift customers receive the same
protections and disclosures as bank customers; these protections and
disclosures are equivalent to those that protect customers of broker-
dealers and investment advisers registered with the SEC. In August 2001,
OTS issued an entirely revised trust and asset management handbook that
assists examiners in planning and conducting examinations of trust and
asset management products and services to assure they are provided
consistent with applicable law and customer protection requirements.

To the extent thrifts are subject to different rules and must register with
the SEC, they are placed at a competitive disadvantage to banks due to the
additional paperwork and costs related to IAA registration. The cost to
new and small institutions is particularly significant and can greatly affect
profitability. The competitive disadvantage in dual compliance has caused
some thrifts recently to convert {o a bank or state trust company charter to
obtain the benefit of the registration exemption under the Investment
Advisers Act. This allows them to avoid SEC regulation with a one-time
conversion cost. It is sound public policy to treat the bank and thrift
charters the same where similarly situated. This promotes a level playing
field among depository institutions in the marketplace.

Some have objected to this change based on concerns that it would give
thrifts a competitive advantage over registered investment advisers. The
stronger argument supports comparable regulatory treatment of depository
institutions that already have the same powers and that are subject to
equivalent, frequent oversight by the appropriate federal banking agency.
Most importantly, the amendment will have a relatively minor impact on
the investment adviser industry because banks are already exempt and, if
this proposal does not become law, the trend of thrifts to convert to a
bank charter could intensify.

OTS agrees with the SEC analysis set forth in its preamble to the May
2001 interim broker-dealer “push-out” rule. The logic of the SEC
argument in the context of the broker-dealer rule applies equally for
purposes of extending to thrifts the same investment adviser registration
exemption that applies to banks. The SEC explained the basis for its
decision to exempt thrifts from broker-dealer registration to the same
extent as banks, as follows:
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“Now that the general exception for banks has been replaced, and
the differences between banks and savings associations have narrowed; it
seems reasonable to afford savings associations and savings banks the
same type of exemptions. Moreover, insured savings associations are
subject to a similar regulatory structure and examination standards as
banks. We find that extending the exemption for banks to savings
associations and savings banks is necessary or appropriate in the public
interest and is consistent with the protection of investors.” 66 Fed. Reg.
27788 (May 18, 2001).

In an effort to resolve, administratively, the issue of how to extend the
bank exemption to thrifts under the IAA, OTS has communicated with the SEC
for a number of years. The SEC has, on occasion, expressed a commitment to
achieve a mutually satisfactory resolution. We understand that in 2000 an
amendment to a bill under consideration by a Senate committee was withdrawn
after SEC staff informally advised that the issue of extending the IAA exemption
to thrifts might be handled by regulation. However, the SEC has demonstrated
no sense of urgency in resolving this matter. To avoid further delay, we urge
Congress to act now to remove the disparity and to make the changes necessary
to eliminate the numerous incidental differences that remain. Legislation would
also have the beneficial effect of avoiding the need for a series of SEC
administrative exemptions—another potential regulatory burden.

IV. Streamlining for Thrift Institutions—OTS Proposals

H.R. 1375 includes other important regulatory burden relief initiatives
that OTS has proposed. We appreciate the opportunity to work with the
Committee’s staff on these provisions that will be of significant benefit to the
thrift industry as a whole.

A. Modernizing Thrift Community Development Investment
Authority (§ 202)

OTS supports updating HOLA to give thrifts the same authority as
national banks and state member banks to make investments to promote the
public welfare. This proposal enhances the ability of thrifts to contribute to the
growth and stability of their communities.

Due to changes made to HUD’s Community Development Block Grant
{CDBG) program more than 20 years ago, thrift investment opportunities that



56

meet the technical requirements of the statute are rare. OTS has found it
cumbersome to promote the spirit and intent of Congress’s determination to
allow thrifts to make such community development investments. Currently,
using its administrative anthority, OTS may issue a “no action” letter when a
thrift seeks to make a community development investment that satisfies the intent
of the existing provision, but does not clearly fall within the wording of the
statute or the “safe harbor” criteria issued by OTS for these investments. The
no-action process, however, takes time and lacks certainty.

The proposed amendment closely tracks the existing authority for banks.
Under the amendment, thrifts may make investments primarily designed to
promote the public welfare, directly or indirectly by investing in an entity
primarily engaged in making public welfare investments. There is an aggregate
limit on investments of 5 percent of a thrift’s capital and surplus, or up to 10
percent on an exception basis.

B. Eliminating Geographic Limits on Thrift Service Companies
(8§ 503)

OTS strongly supports legislation authorizing federal thrifts to invest in
service companies without regard to geographic restrictions. Current law
permits a federal thrift to invest only in service companies chartered in the
thrift’s home state. HOLA imposed this geographic restriction before interstate
branching and before technological advances such as Internet and telephone
banking, and it no Jonger serves a useful purpose. This restriction needlessly
complicates the ability of thrifts, which often operate in more than one state, to
join together to obtain services at lower costs due to economies of scale.

Today, a thrift seeking to make investments through service companies
must create an additional corporate layer—known as a second-tier service
company—to invest in enterprises located outside the thrift’s home state.
Requiring the formation of second-tier service companies serves no rational
business purpose, results in unnecessary expense and red tape for federal thrifts,
and discourages otherwise worthwhile investments.

C. Authorizing Federal Thrifts to Merge and Consolidate with Their
Non-thrift Affiliates (§ 203)

OTS favors giving federal thrifts the authority to merge with one or more
of their nop-thrift affiliates, equivalent to authority for national banks enacted at
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the end of 2000.°> The new authority does not affect the applicability of the Bank
Merger Act or give thrifts the power to engage in new activities.

Under current law, a federal thrift may merge only with another
depository institution. This proposal reduces regulatory burden on thrifts by
permitting certain mergers, where appropriate for sound business reasons and if
otherwise permitted by law. Today, if a thrift wants to acquire the business of a
non-depository institution affiliate, it must engage in a series of transactions,
such as merging the affiliate into a subsidiary and liquidating the subsidiary into
the thrift. Structuring a transaction in this way can be costly. Under this
amendment, thrifts may merge with affiliates and continue to have the authority
to merge with other depository institutions, but may not merge with other kinds
of entities.

D. Repealing the Statutory Dividend Notice Requirement for Thrifts
in Savings and Loan Holding Companies (§ 204)

The proposed legislation repeals the requirement in section 10(f) of
HOLA that any thrift owned by a savings and loan holding company must notify
OTS 30 days before paying a dividend. Under the proposed amendment, the
Director could continue to require prior notice, where appropriate, and establish
reasonabie conditions on the payment of dividends.

The current dividend notice requirement does not depend on a thrift’s
capital condition or relative risk to the insurance fund. No similar limitation on
thrift owners applies to thrifts controlled by individuals, thrifts controlled by
bank holding companies, or banks. There is no basis for disparate treatment
based on the form of ownership of thrifts.

Federal statutes and regulations assure that thrifts held by holding
companies may only pay dividends in appropriate circumstances, and this
amendment confirms this authority. All thrifts are subject to the prompt
corrective action—PCA~—provisions that generally prohibit an insured depository
institution from paying a dividend if doing so would make it undercapitalized.

In addition, based on OTS’s general regulatory authority, OTS has a capital
distributions regulation* that governs when a thrift must file an application or
give notice if it decides to pay a dividend. In 1999, as part of OTS’s ongoing
regulatory burden reduction effort, OTS amended its regulations to exempt

* Section 6 of the National Bank Consolidation and Merger Act (12 U.8.C. 215a-3).
# 12 CFR Part 563, Subpart E.
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adequately capitalized, highly rated thrifts from providing advance notice of
dividends under certain circumstances. The rule conformed OTS’s dividend
requirement more closely to those of the other federal banking agencies. This
proposal will permit OTS to extend to thrifts owned by savings and loan holding
companies the same regulatory relief that is available to all other thrifts.

V. Streamlining for Thrift Institutions—Other Proposals

OTS would like to comment briefly on several other provisions of
H.R. 1375.

A. Clarification of Citizenship of Federal Thrifts for Federal Court
Jurisdiction (§ 213)

OTS supports the amendment to clarify citizenship of federal thrifts for
purposes of determining federal court diversity jurisdiction. Not all courts agree
that a federal thrift should be treated as a citizen only of its home state,
consistent with the rule for national banks. The amendment would permit a
thrift involved in an interstate dispute to remove the matter to federal court based
on diversity jurisdiction. This change will establish a uniform rule governing
federal jurisdiction when a thrift is involved and, accordingly, reduce confusion
and uncertainty.

B. Removal of Qualified Thrift Lender Requirements with Respect to
Out-of-State Branches of Federal Thrifts (§ 211)

OTS also supports removing the requirement that federal thrifts meet the
QTL test on a state-by-state basis. This requirement is a superfluous regulatory
burden because interstate thrifts may easily structure their activities to assure
compliance with the state-by-state requirement. The QTL test would, of course,
continue to apply to the institution as a whole.

VI. Streamlining for Depository Institutions
A. Enhancing Examination Flexibility (§ 601)
OTS strongly supports the proposal to give additional flexibility to permit

the federal banking agencies to adjust the examination cycle for depository
institutions. The Federal Deposit Insurance Act (FDIA) currently requires
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anmual examinations for all but the smallest institutions. Small institutions that
have assets less than $250 million and are well-capitalized and well-managed
may be examined every 18 months. A large majority of thrifts are well-run
institutions that do not require full-fledged annual examinations to assure their
safety and soundness. This is also true for the majority of banks. This
amendment will reduce risk to the insurance fund by permitting the banking
agencies to focus supervisory attention on the institutions that are, or are at the
greatest risk of becoming, troubled.

B. Enhancing Authority to Enforce Agreements (§ 405)

OTS welcomes the amendment to clarify provisions of the FDIA that
some courts have interpreted to limit the ability of banking agencies to require an
institution-affiliated party (IAP) to transfer capital to an institution. In
particular, the amendment clarifies that limits in sections 8(b}(6)(A)(i) and (ii)
and section 38(e)(2)(E) of the FDIA do not apply when a federal banking agency
seeks to enforce certain conditions imposed on, and agreements with, IAPs that
pre-date the enforcement action. These amendments will enhance the safety and
soundness of insured depository institutions and protect the insurance fund from
unnecessary losses.

Neither of these two sections should apply when a banking agency seeks
to require an IAP to meet its prior obligations. Agencies must be able to count
on financial commitments an IAP made to support a depository institution in its
application for a charter or in any other agreement. It is illogical to reduce or
eliminate an IAP’s prior commitment at the very time the institution most needs
it. The sections in question make sense only in the context of an agency seeking
to impose additional requirements to resolve problems at a troubled depository
institution.

C. Streamlining Agency Action under the Bank Merger Act (§ 607 &
§ 609)

OTS supports streamlining Bank Merger Act application requirements by
eliminating the requirement that each federal banking agency request a competitive

factors report from the other three banking agencies and the Attorney General. This
means five agencies must consider the competitive effects of every proposed bank or

thrift merger. The vast majority of proposed mergers do not raise anti-competitive
issues, and these multiple reports, even for those few that do raise issues, are not

necessary. The amendment decreases the number to two, with the Attorney General

continuing to be required to consider the competitive factors involved in each
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merger transaction and the FDIC, as the insurer, receiving notice even where it is
not the lead banking agency for the particular merger. This will streamline the
review of merger applications while assuring appropriate consideration of all anti-
competitive issues. '

OTS also supports amending the Bank Merger Act to shorten the post-
approval waiting period before a transaction subject to the Act may be
consummated. After approval, except in the case of emergencies, mergers are
subject to a 30-day waiting period to give the Attorney General time to initiate
legal action where the Attorney General determines the merger would have a
significantly adverse effect on competition. The lead banking agency and the
Attorney General may agree to shorten the waiting period to 15 days. This
proposal shortens the statutory minimum from 15 to five days. Permitting a
merger to go forward sooner will reduce burden on the affected depository
institutions.

VH. Agency Continuity: Creation of Statutory OTS Deputy Directors

OTS urges Congress to authorize the Treasury Secretary to appoint up to
four Deputy Directors for OTS to assure agency continuity. This would remove
any question about a Deputy Director’s authority to perform the functions of the
Director during a planned or sudden vacancy in the office of the Director or
during the absence or disability of the Director. Especially at this time of
national emergency, we should take every possible step to assure the stability of
the financial system and the regulatory oversight agencies. For example,
uncertainty about the authority of an acting OTS Director should not be allowed
to impair our participation in the Financial and Banking Information
Infrastructure Committee, the entity charged with coordinating federal and state
financial regulatory efforts to improve the reliability and security of the U.S.
financial system.

The new authority would be based closely on long-standing authority® for
appointing Deputy Comptrollers in the Office of the Comptroller of the Currency
(OCC). Consistent with the existing OCC legislation, the HOLA amendment
would require the Treasury Secretary to make the OTS appointments so each
Deputy Director would qualify as an “inferior officer” under the Appointments
Clause of the Constitution.

> 12U8.C.4
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The safety and soundness of the banking system depends on regular,
uninterrupted oversight by the federal banking agencies. The reality of the
appointments process is that there can be a delay of many months before a sub-
cabinet level position is filled, and these delays have grown significantly over the
last 20 years. An event resulting in numerous vacancies in the Executive Branch
would, of course, exacerbate this problem. In light of these growing, and
potentially even greater, delays, it is especially important to establish a statutory
chain of command within OTS that will avoid the possibility of gaps in authority
to regulate and supervise thrifts, eliminate uncertainty for the thrifis OTS
regulates, and avoid future litigation over whether the acts of OTS staff are valid.

OTS is the only financial services sector regulator that could be readily
exposed to this vacancy problem. During a vacancy, OTS succession now occurs
through the process of the Vacancies Act, which does not ensure an immediate
succession when the OTS Director departs and limits the period an acting
Director may serve. The organic statutes of the other financial regulators
minimize or avoid vacancy problems by providing for automatic and immediate
succession or by vesting authority in the remaining members of a board or
commission.

VIII. Conclusion

OTS is committed to reducing burden wherever it has the ability to do
so consistent with safety and soundness and compliance with law. The proposed
legislation advances this objective. We especially appreciate inclusion of the
amendments to remove disparate treatment of thrifts under the federal securities
laws. I want to thank you, Mr. Chairman, and the others who have shown
leadership on this issue. We look forward to working with the Subcommittee to
shape the best possible regulatory burden reduction legislation.
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Chairman Bachus, Ranking Member Sanders and Members of the
Subcommittee, thank you for providing me the opportunity to appear on this
panel today on behalf of the National Credit Union Administration and to discuss
our agency’s views on H.R. 1375, the “Financial Services Regulatory Relief Act
of 2003.”

Chairman Oxley, Representative Capito and Representative Ross, thank you for
your sponsorship and ongoing support of this worthy and necessary legislation.

During the 107™ Congress the National Credit Union Administration (NCUA)
appreciated the opportunity you extended to work in concert with you and the
Committee on Financial Services {o develop legislation previously entitled the
"Financial Services Regulatory Relief Act of 2002,” H.R. 3951. NCUA is pleased
to again this year provide recommendations “to lessen the regulatory burden on
insured depository institutions and improve productivity, as well as make needed
technical corrections to statutes” in response to your most recent request of
January 8, 2003. The National Credit Union Administration continues to believe
this legistation will positively impact our ability to provide a safe and sound
regulatory environment for America’s credit unions in an ever-changing and
dynamic financial marketplace.

On behalf of the NCUA Board, | am pleased to present the Committee with the
same recommendations NCUA provided to you in August 2001, in no order of
preference, that address regulatory relief and productivity improvements for
federal credit unions (FCU's). These proposals are consistent with the mission of
credit unions and the principles of safety and soundness. They address statutory
restrictions that now act to frustrate the delivery of financial services because of
technological advances, current public policy priorities, or market conditions.

Check Cashing, Wire Transfer and Other Money Transfer Services

The Federal Credit Union Act authorizes FCUs fo provide check cashing and
money transfer services to members (12 USC 1757(12)). To reach the
“unbanked,” FCUs shouid be authorized to provide these services to anyone
eligible to become a member. This is particularly important to the overwhelming
majority of FCUs whose field of membership includes individuals of limited
income or means. These individuals in many instances do not have mainstream
financial services available to them and are often forced to pay excessive fees for
check cashing, wire transfer and other services. Allowing FCUs to provide these
limited services to anyone in their field of membership would provide a lower-fee
alternative for these individuals and encourage them to trust conventional
financial organizations. NCUA is pleased to see this recommendation
incorporated in Section 307 of the bill.
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The Twelve-Year Maturity Limit on Loans

FCUs are authorized to make loans to members, to other credit unions and to
credit union organizations. The Federal Credit Union Act imposes various
restrictions on these authorities, including a twelve-year maturity limit that is
subject to only limited exceptions (12 USC 175(5)). This “one-size-fits-all”’
maturity limit should be eliminated. It is outdated and unnecessarily restricts
FCU lending authority. FCUs should be able to make loans for second homes,
recreational vehicles and other purposes in accordance with conventional
maturities that are commonly accepted in the market today. It is our view that
NCUA should retain the rulemaking authority to establish any maturity limits
necessary for safety and soundness. NCUA is pleased that our recommendation
has been incorporated into Section 304 of the bili.

One Percent Investment Limit in CUSOs

The Federal Credit Union Act authorizes FCUSs fo invest in organizations
providing services to credit unions and credit union members. An individual
FCU, however, may invest in aggregate no more than one percent of its shares
and undivided earings in these organizations {12 USC 1757(7)(1)). These
organizations, commonly known as credit union service organizations or
*CUSOs,” provide important services. Examples are data processing and check
clearing for credit unions, as well as services such as estate planning and
financial ptanning for credit union members. When these services are provided
through a CUSO, any financial risks are isolated from the credit union, yet the
credit unions that invest in the CUSO retain control over the quality of services
offered and the prices paid by the credit unions or their members. The one
percent aggregate investment limit is unrealistically low and forces credit unions
to either bring services in-house, thus potentially increasing risk to the credit
union and the insurance Fund, or turn to outside providers and lose control. The
one percent limit should be eliminated and the NCUA Board shouid be allowed to
set a limit by regulation. NCUA is comfortable with Section 305 as drafted which
increases the CUSO investment limit from 1% to 3%.

Branch and Service Facility “Reasonable Proximity” Statutory Mandate

The Credit Union Membership Access Act enacted in 1998 expressly authorized
multiple common-bond credit unions. The Access Act provided, however, that an
FCU may add a new group to its field of membership only if the credit union “is
within reasonable proximity to the location of the group” {12 USC 1758(f)(1)(B}).
This, in effect, could be interpreted to require a credit union to establish a costly
physical presence that could potentially, if unchecked, present long term safety
and soundness concems and, unfortunately, in many cases serves as a financial
deterrent to credit unions who otherwise have a desire to extend financial
services to the group. This geographic limitation on FCU services is
unnecessary in today's financial marketplace, where most services can be
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provided electronically. This limitation could prevent NCUA from allowing an
FCU and a group to match up when it is their wish to do so, and may even
prevent NCUA from adding groups to the FCU best suited {o serve them. The
statutory "reasonable proximity” mandate is an unnecessary hindrance fo
providing credit union services and should be removed, thus allowing NCUA to
define and implement reasonable “ability to serve” requirements. This
suggestion is not included in H.R. 1375,

Expanded Investment Options

The Federal Credit Union Act limits the investment authority of FCUs fo loans,
government securities, deposits in other financial institutions and certain other
very limited investments (12 USC 1757(7)). This limited investment authority
restricts the ability of FCUs to remain competitive in the rapidly changing financial
marketplace, The Act should be amended to provide such additional investment
authority as is approved by regulation of the NCUA Board. This would enable
the Board to approve additional safe and sound investments of a conservative
nature which have a proven track record with state chartered credit unions or
other financial institutions. Section 303, as drafted, appropriately addresses the
issues NCUA has presented in our recommendation and further establishes
specific percentage limitations and investment grade standards in which federal
credit unions may operate by statute.

Voluntary Merger Authority

The Federal Credit Union Act, as amended by the Credit Union Membership
Access Act, allows voluntary mergers of healthy FCUs, but requires that NCUA
consider a spin-off of any group of over 3,000 members in the merging credit
union (12 USC 1759(d)(2)(B)Xi)). When two healthy FCUs wish to merge, and
thus combine their financial strength and improve service to their members, they
should be allowed to do so. There is no logical reason to require in connection
with such mergers that groups over 3,000, or any group for that matter, be
required to spin off and form a separate credit union. These groups are already
included in a credit union in accordance with the statutory standards, and that
status is unaffected by a merger. NCUA is pleased that Section 308, as drafted,
addresses these concerns.

We truly value the even-handed assessment the Committee made regarding our
recommendations and those affecting the institutions we charter, regulate,
supervise and/or insure, including the needed technical corrections to the
Federal Credit Union Act which are also included in Title VIl of H.R. 1375.

Regulatory Relief From SEC Registration Requirements

Another item we are pleased to see included in this years’ bill (Section 313) is the
provision to provide regulatory relief from the requirement that credit unions
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register with the Securities and Exchange Commission as broker/dealers when
engaging in certain de minimus securities activities. Gramm-Leach-Bliley
provided banks with registration relief for certain enumerated activities, and
Section 201 of H.R., 1375 addresses this issue as itrelates to thrifts and provides
thrifts with registration relief for similar activities. The relief sought for credit
unions would be more limited in scope and application. Credit union powers are
limited by their chartering statutes, and credit unions do not have certain powers,
such as general trust powers, that are available to banks and thrifts. The
requested parity relief for credit unions would apply only to those activities
otherwise authorized for credit unions under applicable credit union chartering
statutes, currently including third-party brokerage arrangements, sweep
accounts, and certain safekeeping and custody activities,

Additional Credit Union Provisions

We would also like to take this opportunity to comment on other credit union
provisions incorporated into this legislation.

We have reviewed all of the additional credit union provisions included in H.R.
1375 and have no safety and soundness concerns whatsoever with these
additions. Among these are provisions which address leases of land on Federal
facilities for credit unions (Section 302); member business loans for non-profit
religious organizations {Section 308); criteria for continued membership of certain
member groups in community charter conversions (Section 309); credit union
governance changes (Section 310); and revising the economic factors the NCUA
Board must use when considering adjustments to the statutory 15% interest rate
that can be charged by federal credit unions on loans (Section 311). Again,
though we recognize these issues as statutory in nature and therefore a public
policy decision only the Congress can make, we have carefully examined each
and have determined that these provisions present no safety and soundness
concerns for the credit unions we regulate and/or insure. Also, Section 312 of
H.R. 1375 was added by the Committee on the Judiciary in 2002 and provides
for an exemption from pre-merger notification requirements of the Clayton Act.
We have likewise reviewed this provision, and have no objections and actually
see benefit from a safely and soundness perspective.

Privately Insured Credit Unions and Federal Home Loan Bank Membership

It is important to recognize that NCUA is neither the regulator nor the insurer of
state-chartered credit unions whose depaosits are not insured by the National
Credit Union Share Insurance Fund. We are therefore unable fo provide a safety
and soundness evaluation on Section 301 of H.R. 1375. NCUA took no formal
position on the original provisions of that section as drafted last year and again
have no official position on the public policy issue related to privately insured
state-chartered credit unions being eligible to join the Federal Home Loan Bank;
however, we find ourselves uncomfortable with changes to Section 301 as
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amended by action of the full Committee on June 6, 2002, and again as it
appears in Section 301 of HR 1375 in the 108" Congress.

Our concerns stem from language added 1o the original section which makes it
appear that oversight responsibility for non-federally insured credit unions and
certain state regulated private share insurance companies rests with NCUA.
NCUA has no legal authority, regulatory or supervisory jurisdiction over these
non-federally insured credit unions or commercial insurance companies (nor do
we seek it). In our view, the language requiring private insurance providers to
submit copies of their annual audit reports to NCUA should be removed to avoid
potential constimer confusion and misunderstanding. Likewise, we believe that
the consultation language which seeks to bring the federal regulatory authority
into a role that appropriately rests with state credit union and insurance
reguiators should also be removed. Inits passage of the Federal Deposit
Insurance Corporation Improvement Act in 1991 (FDICIA), Congress designated
the Federal Trade Commission as the agency responsible for oversight of private
deposit insurance companies and the protection of consumers through
appropriate disclosure provisions. As the matter remains one of consumer
awareness, disclosure and notification -- and not of federal credit union
regulation -- NCUA feels strongly that the Federal Trade Commission should
retain this oversight responsibility. The additional language which could be
interpreted to infer an NCUA role that is neither appropriate nor statutorily
authorized to provide oversight fo either state-chartered privately insured credit
unions or a private insurance company regulated by an agency designated by
state statute should be removed from Section 301.

Conclusion

it has been five years since Congress has thoroughly addressed our statute and
the regulations that emanate from it. NCUA has now had the benefit of these
years of experience working with the changes made to the Federal Credit Union
Act by the passage of the 1998 law, as well as many additional years with other
provisions we identified as in need of siatutory reform or revision. The review
and relief sought in this proposed legislation is both needed and timely.

As the Commitiee continues its work on this legislation it is our belief that, where
appropriate and dictated by efficiency and overall concerns for safety and
soundness, it would be advisable for the Commiittee to consider the option to
authorize the appropriate regulatory agency 1o address many of these issues
from a regulatory perspective rather than by addressing them specifically in the
statute. Such an approach would make it possible for the regulators to adjust,
where appropriate, to changing conditions in the marketplace or evolving safety
and soundness considerations without the necessity of a statutory revision.

As | stated in my March 14, 2002, testimony before the Subcommittee on
Financial Institutions and Consumer Credit regarding this legislation, “our goal at
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NCUA as we implement any regulatory relief provisions the Congress ultimately
chooses to enact will be 1o take any and all actions with an eye towards removing
unnecessary regulatory burden while maintaining, as is proven by the historical
strong performance of America’s credit unions, our first and foremost priority and
commitment to both safety and soundness and necessary regulation to protect
the American public.”

On behalf of the NCUA Board, | herein re-state this commitment and again
express our appreciation for your consideration and support of NCUA’s
recommended provisions.

We look forward to working with the subcommittee and committee again this year
to draft a regulatory relief bill which will result in stronger credit unions and more
responsive credit unions to a changing and dynamic financial marketplace.
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Good morning Chairman Bachus, Representative Sanders and members of
the Subcommittee. I am Gavin Gee, Idaho Director of Finance, and Chairman of
the Conference of State Bank Supervisors (CSBS). Thank you for asking us to be
here today to share the views of CSBS on regulatory burden reduction and the
“Financial Services Regulatory Relief Act of 2003.” I would also like to thank

Representative Capito for her sponsorship of this thoughtful legislation.

CSBS is the professional association of state officials who charter, regulate
and supervise the nation’s over 6,000 state-chartered commercial and savings

banks, and more than 400 state-licensed foreign banking offices nationwide.

We applaud your commitment and efforts to reduce the burdens imposed
by unnecessary or duplicative regulations that do not advance the safety and
soundness of our nation’s financial institutions. This committee deserves special
recognition for its efforts to remove these federal regulatory burdens, allowing our
banks to compete with other financial entities at home and around the world. This
competition encourages efficiency and innovation, benefiting the economy and

consumers alike.

The most important contribution toward reducing regulatory burden,
however, may be empowering the state banking system. State banks and the
flexibility of the state system have created the vast majority of innovations in
banking products, services and business structures. CSBS greatly appreciates the
commitment of the Congress to preserve and enhance the ability of the states to
respond to customer and business needs. Support of dual federal and state
chartering will allow our financial markets to continue to be the world’s most

Vigorous.

Choice in the regulatory environment can have many of the same benefits

that it has in the business environment. Knowing that banks have a choice,
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regulators work smarter and more effectively. The safety and soundness of the
financial institutions we regulate is our goal, and it is essential that we have the
necessary resources to ensure a healthy banking system. Without the existence of
a parallel regulatory system, however, an expensive, inefficient and monolithic
régulatory regime could easily develop that would burden and restrict financial
institutions, disadvantage them in the marketplace, and create a less healthy
banking system. As our founding fathers recognized, we need federalism, not just

the federal apparatus, in our banking systen.

Through innovation, coordination, and- the dynamic use of technology,
states have made great strides in reducing regulatory burden for the institutions we
supervise. As Congress considers new regulatory burden relief measures, we ask
you to ensure that we can continue to pursue these efforts. We also ask you to
consider initiatives that will provide equal competitive opportunities for state-
regulated and federally-chartered institutions, and that will clarify the interaction
of state and federal law and the ability of state governments to protect their

citizens.

Innovating to Reduce Regulatory Burden

The state banking departments have always sought to measwre each
regulatory requirement against its benefit to the public. In supervising state-
chartered institutions, we have seen how the cumulative burden of regulatory
requirements can have a detrimental effect on the public by diverting banks’

resources from lending and other financial services to regulatory compliance.

Over the past few years the states, independently and in conjunction with
their federal counterparts, have focused their efforts on reducing the burdens on
state-chartered institutions. They have done this by streamlining regulatory

procedures, rescinding unnecessary regulations, embracing technology to improve
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the examination process, and working together to assure the strength and survival

of the state banking system.

Let me briefly mention a few examples.

In addition to robust on-site, risk-focnsed examination procedures, 46 states
have implemented off-site supervisory surveillance monitoring programs. These
programs are designed to complement onsite analysis. Off-site surveillance allows
regulators to monitor the overall condition of banks between examinations and
thereby provides additional tools to promote safety and soundness above and
beyond point-in-time examinations. Off-site surveillance also helps regulators
plan for the scope (what issues examiners should focus on) before beginning the

examination. This increases the overall quality and effectiveness of exams.

North Carolina examiners, for example, analyze monthly financials and
follow up with visitations and/or inquiries to their banks. The Massachusetts
Division of Banking has pre-examination procedures in place to ensure that the
scope of each examination is tailored to the institution and will capture the areas or
functions that are determined to pose the highest level of risk. Examination teams,
particularly the Examiners in Charge, use the information gathered offsite to
assess the bank’s risk profile and note any developments since the previous
examination. Michigan’s Banking Department has established a new unit that
reviews the activities of a financial institution as a whole -across its business lines-

and apprises various specialists.

Twenty-five states now allow their state-chartered banks to incorporate as
limited partnerships and subchapter S corporations for state tax purposes. This
provides additional flexibility for institntions that seek an organizational structure

other than a traditional corporation.
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Authorizing mobile branches is another step states have taken to improve
flexibility and create opportunities for banks to serve a broad range of
communities. Forty-one state banking departments now allow these facilities,

which especially help I rural and low-to-moderate income areas.

I do not mean to suggest, by citing these examples, that all fifty
states will or should enact these provisions. One of the dual banking system’s
chief virtues is that it permits innovation and experimentation at a more local
level. New ideas can thus be tested and refined in one or several states before they

are adopted nationwide.

Many states have focused their attention on making bank regulation more
efficient, and have implemented a “best practices” strategy toward regulation.
And, of course, all states have worked hard to keep examination fees and

supervisory assessments low for their banks.

Coordinating to Reduce Burden in an Interstate Environment

Coordination and cooperation have been hallimarks of state bank
supervision since the early 1990s. CSBS strongly believes that a system of
multiple regulators can actually reduce regulatory burden by preventing a financial
regulatory oligarchy. To accomplish this, however, all regulators must coordinate

and cooperate in supervising any one institution.

The state banking departments have done much to reduce regulatory burden
not just individually, but as a system. With Riegle-Neal’s enactient in 1994,
CSBS formed, with the FDIC and the Federal Reserve System, the State-Federal
Working Group. The working group’s goal is to minimize conflicts and
duplication among the state and federal bank regulators in supervising interstate

state-chartered banks.
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Separately and through the State-Federal Working Group, the state banking
departments developed two agreements: the Nationwide Cooperative Agreement,
signed by ail 54 state banking departments, and the Nationwide State/Federal
Supervisory Agreement, signed by the states, the FDIC and the Federal Reserve.
Signed in November 1996, the Nationwide Agreements — unanimously agreed to
by the state banking departments, the Federal Reserve and the FDIC — were the
culmination of two years of work toward a system of “seamless supervision” for
the interstate operations of state-chartered banks. The agreements serve as a
model for cooperation and coordination between the states and the federal

regulators.

The agreements provide a single regulatory point of contact for state-
chartered banks that branch across state lines. Federal and state regulators have
each designated a single point of contact for the overall supervision of a multi-
state bank. Most recently, the Working Group produced a single uniform
application for interstate branching. To date, over two-thirds of the states have

adopted this form, and more are considering its adoption.

Our coordination efforts benefit all financial institutions operating in the
United States, not just domestic banks. Through a CSBS-led effort, state and
federal bank regulators signed agreements in 1998 to create a streamlined system
for the supervision of U.S. offices of foreign banks across state lines. These
agreements, signed by the states, the Federal Reserve and the FDIC, are modeled

after the domestic agreements for interstate supervision.

These agreements seek to improve coordination and cooperation in the
supervision of the mulii-state operations of foreign banking organizations that
operate under a state hicense or charter. They provide for a seamless supervisory
process with minimal regulatory burden, and ensure that supervision is flexible

and commensurate with the bank’s structare and risk profile.
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Looking beyond depository instifutions, we realize that providing trust
services has increasingly become an interstate business. The states have adapted
by developing a model form states can use for processing requests for state-

chartered institutions to operate on a multistate basis.

At the state level, to further this necessary cooperation and coordination,
we have formed joint task forces with the National Association of Insurance
Commissioners  (NAIC), the North American Securities Administrators
Association (NASAA). The purpose of these task forces is to share information
and, where appropriate, to coordinate supervision toward our mutual goal: a wide

range of safe, responsible, accessible financial services for our states’ citizens.

To facilitate this coordination, regulators representing the Conference of
State Bank Supervisors (CSBS) and the National Association of Insurance
Commissioners (NAIC) jointly developed a model agreement to improve the

coordinated supervision and regulation of banks engaged in insurance sales.

This effort has helped supervisors avoid imposing regulatory burdens, such
as making redundant requests for information or failing to coordinate responses to
consumer complaints. Coordination in these areas should benefit banks engaged

in insurance sales and Jead to more efficient, streamlined supervision.

Efforts such as these recognize that while the differences in law allowed by
our dual banking system often produce innovation, some differences can inhibit
the competitiveness of our financial institutions. We are committed, as a state
system, to fostering diversity wh.i}e‘workjng toward certain consistent goals. We
recognize that we must encourage a broad range of opportunity, while giving

financial institutions a degree of certainty and consistency so that they can serve
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their customers effectively across state lines. This is the true value of the state

charter — it is a charter of choices.

Role of Technology

State banking agencies also use technology to reduce regulatory burden.
Individual states have been able to streamline their regulatory procedures through
technological enhancements.  In my own state, Idaho, we now accept all forms
and applications online and also allow financial institutions and licensees to péy
their fees online. A number of other states have made similar advances. Illinois
will soon be the first state banking department to cross-certify its public-key
infrastructure. with the federal government’s Federal Bridge Certification
Authority. Other states have instituted other technological conveniences, such as
ACH transactions for assessment payments. Some allow online access via the
Internet for institutions to view and maintain their own information, such as

addresses, key officer changes, and branch and subsidiary office locations.

Seven state banking agencies -- Alaska, Florida, Georgia, Maine, Minnesota,
Nebraska and Tennessee -- allow banks to file applications electronically, such as
through the Department’s website. Thirty-four states have adopted an interagency
federal application that allows would-be bankers to apply simultaneously for a
state or national bank or thrift charter and for federal deposit insurance. The state
banking agencies worked through CSBS with the federal banking departments to

draft a uniform, consistent application for the industry.
Through the use of shared technology, state and federal banking agencies
work together continuously to improve the quality of the examination process,

while making the examination process less intrusive for financial institutions.

Through CSBS, the state banking departments have played a pivotal role in
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coordinating efforts with the federal regulators to develop and improve several
automated examination tools that will strengthen the examination process and
facilitate more efficient, risk-focused, quality examinations. Our goals are to
make the time examiners spend in the institution more productive, and to expedite
the entire examination process, thus freeing bank management to devote their

efforts to the business of banking.

“FINANCIAL SERVICES REGULATORY RELIEF ACT OF 2003”
We would like to thank the Committee for considering our views on the

“Financial Services Regulatory Relief Act of 2003.”

Interstate Branching
Current Federal law takes an inconsistent approach toward how banks may

branch across state lines. While Riegle-Neal gave the appearance that states could
control how banks could enter and branch within their borders, this has not always

been the reality.

Perhaps because many believed that the Federal thrift charter would be
eliminated at the time Riegle-Neal was adopted, the law was not applied to
federally-chartered thrifts. The result is that a Federal thrift can branch without

regard to state law and rules of entry.

Since the passage of Riegle-Neal, the Office of the Comptroller of the
Currency has promulgated creative interpretations of the National Bank Act that
effectively circumvent the application of Riegle-Neal to "branch-like" operations.
CSBS has unsuccessfully opposed these interpretations in comment letters and as

a friend of the court on several occasions.
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These interpretations have placed state-chartered institutions, particularly
community banks in multistate markets, at a competitive disadvantage to those

larger, federaily-chartered institutions that can branch without restriction.

States have had to address this disadvantage by changing the laws being
circumvented. Since the passage of Riegle-Neal, a number of states have moved to
allow de novo branching. Seventeen states now allow de nove branching, most on
a reciprocal basis. In December 2001, the CSBS Board of Directors approved

policy to encourage all states to consider enacting de nove branching laws.

We appreciate your revisiting the Riegle-Neal Act, and we urge Congress
to eliminate the disadvantage it has created for state banks because of inconsistent
application of Federal law. We are especially glad that your review included
fanguage that addresses the disadvantage for state trust operations created by OCC

and OTS interpretations.

Other Suggestions

State Member Bank Parallel Treaiment

In particular, CSBS encourages you to grant the Federal Reserve more
flexibility to allow state member banks to engage in investment activities
authorized by their chartering state and approved by the FDIC as posing no

significant risk to the deposit insurance fund.

This amendment would remove a provision in the Federal Reserve Act that
places unnecessary limitations on the powers of a state member bank, limiting
state member banks to the activities allowed for national banks. As state-chartered
nonmember banks have always been allowed to exercise expanded powers —
within the confines of safety and soundness — it is an appropriate regulatory relief

effort to eliminate this prejudicial and unnecessary distinction between state-
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chartered member banks and state-chartered nonmmember banks. This provision
does away with this arcane restriction, which has no basis in promoting safety and

soundness.

As you know, Congress has consistently reaffirmed the states’ ability to
craft banking charters to fit their economic needs and experiment with new
products and services. Congress once again reaffirmed this authority in 1991,
when FDICIA allowed states to continue to authorize powers beyond those of

national banks.

An empowered state banking system is essential to the evolution of our
banking system and elemental to state economic development. This change would

help to advance that goal.

Limited Liability Corporations

The states and CSBS have a long history of advocating and facilitating
innovations within the banking industry, including organizational structures
available to state-chartered banks. In that regard, CSBS has strongly supported an
FDIC proposal to make federal deposit insurance available to state chartered banks
that organize as limited liability companies (LLC). An LLC is a business entity
that combines the limited liability of a corporation with the pass-through tax
treatment of a partnership. Through a proposal released for public comment last
summer and recently finalized, the FDIC has determined that state banks
organized as LLCs are eligible for federal deposit msurance if they meet
established criteria designed to insure safety and soundness and limit risk to the

deposit surance fund.

Ounly a small number of states now allow state-chartered banks to organize
as LLCs, including Maine, Nevada, Texas and Vermont. Discussions with state

banking agencies, however, indicate that several states may consider this option in
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the futyre.  State banking departments and bankers alike are interested in the LLC
operational structure because LLCs offer the same tax advantage (pass-through tax
treatment) as Subchapter S corporations, with greater flexibility.  LLCs, for
example, are not subject to the limits on the number and type of shareholders that
apply to a Subchapter S corporation. It remains an open question, however,
whether pass-through taxation status for federal income tax purposes will be
available to state banks organized as LLCs. An Internal Revenue Service
regulation currently blocks pass-through tax treatment for state-chartered banks.

Despite this prohibition, there are reportedly state tax advantages.

We ask the Committee to work with the Ways and Means Committee to
encourage the IRS to rethink its interpretation of the tax treatment of state-

chartered 11.Cs.

During this time when all corporations, including banks, find themselves
under increased scrutiny for sound operating procedures, robust corporate
governance standards, and ethical business practices, banks organized as L1.Cs are
subject to no less regulatory scrutiny or operating requirements than traditional
banks. In fact, the full range of requirements that apply to banks organized as
traditional corporations, including enforcement and supervisory authority in the
"Federal Deposit Insurance Act, applies to LLCs. State banks organized as LLCs
must also meet all of the safety and soundness related requirements of the state

banking agency that charters the institution.

Federal Financial Institutions Examination Council

Improved coordination and communications between regulators clearly
benefits bankers and reduces regulatory burden. In that spirii, we suggest that
Congress could improve the Federal Financial Institutions Examination Council
(FFIEC) by changing the state position from one of observer to that of full voting

member. State bank supervisors are the chartering authorities for nearly seventy
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percent of the banking industry, and are thus vitally concerned with changes in

regulatory policy and procedures.

Review of Regulatory Preemption
We also ask the Committee and the Congress to address the implementation
and implications of regulatory preemption by the Office of the Comptroller of the

Currency and the Office of Thrift Supervision.

The OTS currently does not publish its preemptive decisions because of the
agency’s interpretation of the Home Owners’ Loan Act, and because Congress has
not applied the guidelines for preemption articulated in the Riegle-Neal Interstate

Banking and Branching Efficiency Act of 1994 to the OTS.

The banking system would benefit greatly from a more open dialogue
between the federal government and the states about applicable law for federally

chartered financial institutions.

The states are increasingly concerned about the growing boldness of OCC
and OTS preemption. The OCC has asserted that it is only interpreting the
National Bank Act in its preemptions, and is merely reflecting congressional
intent. The OTS makes similar claims. CSBS respectfully disagrees. We believe
that regulatory interpretations have moved away from well-considered public
policy into the realm of loophole —lawyering. It is one thing for the Congress to
openly and publicly debate policy and establish federal standards. It is quite
another when a regulator proposes cleverly worded interpretations that a clear
reading of the law would not support. The Congress has a role in reviewing the
growing expanse.of state consumer protection laws being preempted for national

banks, federal thrifts and now their subsidiaries.
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CSBS believes this request for review of preemption and applicable law is
appropriately a regulatory burden reduction matter. Our banking system ~
particularly for state-chartered institutions — 15 a complex and evolving web of
state and federal law. Greater sunshine on OCC and OTS interpretations of
applicable law for the institutions they charter would also help clarify applicable
law for our nation’s over 6,000 state-chartered banks.

A clearer articulation of OCC and OTS standards of preemption would also lessen
the legal burden of litigation over the federal regulators’ sometimes tennous

interpretations of applicable law.

We need a banking system that both acknowledges the needs of multistate
banks and financial services firms and protects consumers. Given that consumer
needs can vary considerably across our nation, and that the states are closer to
their citizens, we believe that consumer protection is often best addressed at the
state level. CSBS is committed to working with the Congress to address the needs
of an evolving nationwide financial services system in a way that respects the
interests of all our nation’s financial services providers and minimizes regulatory

burden, while also protecting our nation’s consumers.

Conclusion

The quest to streamline the regulatory process while preserving the safety
and soundness of our nation’s financial system is critical to our economic well-
being and to the health of our nation’s financial institutions. Like vou, and like
our federal agency counterparts, we at the state level are constantly balancing the
public benefits of regulatory actions against their direct and indirect costs. Our

most important goide is the fundamental principle of safety and soundness.

We commend this Committee for its efforts in this area. State bank
supervisors appreciate the Committee’s interest in eliminating barriers in federal

Jaw to innovation from the state charter. We thank you for this opportunity to



83

testify on this very important subject, and look forward to any questions you and

the members of the Subcommuttee might have.
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Mr. Chairman, Representative Sanders, Representative Capito and Members of
the Subcommittee, I appreciate the opportunity to present the views of the Federal
Depostt Insurance Corporation (FDIC) on H.R. 1375, proposed legislation to provide
regulatory burden relief. The FDIC shares the Subcommittee’s continuing commitment
to eliminate unnecessary burden and to streamline and modernize laws and regulations as

the financial industry evelves.

In my testimony today, I will first highlight the FDIC’s efforts to reduce
regulatory burden in areas where statutory change may not be necessary. Next, [ will
address specific provisions in the proposed legislation that the FDIC requested to
improve our performance. Finally, I will suggest additional provisions for inclusion in

the proposed legislation.

FDIC EFFORTS TO RELIEVE REGULATORY BURDEN

The FDIC continues to place considerable emphasis on achieving ways of
reducing regulatory burden without compromising safety and soundness and consumer
protection. In 2002, Chairman Powell charged a task force within the FDIC to study
ways to reduce the regulatory burden that may result from the agency’s activities. The

task force solicited suggestions on reducing burden from FDIC staff and the public.
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Based on our analysis of more than 400 comments received, the FDIC has targeted

several initiatives for implementation:

1) providing for electronic filings of branch applications and exploring alternatives
for further streamlining the application process for deposit insurance in
connection with new charters and mergers;

2) providing more user-friendly delivery of important information to banks by
consolidating outstanding directives and providing a web-based search function
for Financial Institution Letters;

3) simplifying deposit insurance rules -- especially for living trust accounts; and

4) developing a system for routine sharing of information on overall and regional-

specific examination trends and findings with local institutions.

In addition, FDIC Vice Chairman John Reich is leading a Federal Financial
Institutions Examination Council (FFIEC) effort to conduct a thorough review of all
regulations to identify outdated or otherwise unnecessary regulations. This interagency
project includes both an internal review of regulations unique to the FDIC and a joint
review of interagency regulations. While this review is mandated by the Economic
Growth and Regulatory Paperwork Reduction Act of 1996 (EGRPRA), it is not due until
2006. By advancing it as we have, the FDIC regards the review as an opportunity to
emphasize our ongoing efforts to lessen regulatory burden and identify other areas of

regulatory overlap and inefficiency.

i}
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The FDIC also is leading interagency efforts to implement an improved program for
collecting, managing and distributing Call Report information. The Call Report data will
be managed in a secure central facility and will allow faster and consistent exchanges of
critical financial data. This program will use Extensible Business Reporting Language
{XBRL), a data standard for transporting and displaying financial reporting information
using the Internet. Data accuracy and timeliness will be enhanced by providing banks,
regulators and others with precise definitions, instructions and validation criteria in
XBRL format. The FDIC is working with other regulators, accounting firms, software
companies and financial services providers around the world to promote transparency,
processing efficiency and improved risk management techniques using new data

standards.

The FDIC is extensively engaged in efforts to provide regulatory relief for the
industry through streamlining the examination processes and procedures with an eye
toward better allocating FDIC resources to areas that could pose greater risk to the
insurance funds -- such as problem banks, large financial institutions, technology, high
risk lending, internal controls and fraud. Highlights of these and other FDIC efforts to
reduce burden include:

1) revision of the report of examination to make it more straightforward and
consolidation of several schedules to reduce redundancies and highlight
significant findings;

2) designation of subject matter experts who specialize on applications to promote

greater consistency and more timely processing of applications;
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establishment of several corporate governance initiatives to assist bankers and
bank directors including:

e enhancement of an existing director involvement program where directors
will be invited to participate in regularly scheduled meetings between
FDIC examiners and bank officials;

» establishment on the FDIC website of a “Director’s Corner” as a one-stop
site for directors looking for useful and practical information to assist in
fulfilling their responsibilities; and

e expansion of the FDIC’s Directors’ College program, particularly for
newer directors;

enhancement of outreach and examination communication through a new
automated post-examination survey where bankers can provide their candid and
confidential thoughts on the examination process and request Washington office
contact;

expanded and targeted outreach programs for areas of high interest or rapid
changes, such as information technology, real estate lending, consumer
compliance, and agricultural lending;

establishment of a dedicated cadre of specialized and expert Information
Technology (IT) examiners who focus on complex organizations with a greater
exposure to technology risk; improved efficiencies of the IT examination
procedures; and, streamlining of IT examinations for institutions that pose the

least technology risk;
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targeted and more efficiently focused examinations of trust activities according to
institutions’ risk profiles;

streamlined and customized requests for information from institutions prior to
examinations;

adoption of the Maximum Efficiency Risk-Focused Institution Targeted (MERIT)
Guidelines. This program has improved effectiveness by maximizing the use of
risk-focused examination procedures in well-managed banks in sound financial
condition, and has reduced the average time spent conducting risk management
examinations by well over its original 20 percent target in qualifying institutions.
This has allowed us to focus more resources on problem institutions and other

high-risk areas;

10} implementation of a new interagency agreement that addresses information

sharing among financial institution regulatory agencies, FDIC participation in
examinations of financial institutions that present heightened risk to the insurance
funds, and FDIC involvement in the supervision of certain Jarge banks --
including establishment of the FDIC’s dedicated examiner program for the eight

largest insured institutions;

11) revision of the compliance examination to place greater emphasis on an

institution’s administration of its compliance responsibilities versus transaction
testing, and empowerment of examiners to offer suggestions about how to rectify

weaknesses that may be found;

12) implementation of an interagency charter and federal deposit insurance

application that eliminates duplicative information requests by consolidating into

tn
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one uniform document the different reporting requirements of the three regulatory
agencies (FDIC, OCC, and OTS);

13) realignment of FDIC regional office and field territory responsibilities to give
greater authority and responsibility to front-line employees. This realignment will
increase our responsiveness to the industry and capitalize on the knowledge of
field staff to bétter analyze the risks of institutions in their localized areas;

14) provision to bankers of a customized version of the FDIC Electronic Deposit
Insurance Estimator (EDIE), a CD-ROM and downloadable version of the web-
based EDIE that allows bankers easier access to information to help them

determine a customer’s insured funds.

In addition to the initiatives outlined above, the FDIC continues to provide timely
information on major issues to the industry and general public through its For Your
Information reports. Recent reports featured the new Basel Capital Accord, payday
lending, real estate markets, and syndicated credit risks. While the FDIC continues to
provide in-depth information on regional and national economic and banking trends
through its FDIC Outlook, it recently launched a new internet publication - FDIC State
Profiles - that provides analysis of state economic and banking trends and aggregate

information on institutions in all 50 states, Puerto Rico and the U.S. Virgin Islands.

Chairman Powell remains keenly interested in exploring all kinds of measures to
eliminate inefficiencies and costs in the supervisory and regulatory systems. For

example, he raised fundamental questions about the efficacy of the current regulatory
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structure and the confusion of competing jurisdictions, overlapping responsibilities, and
cumbersome procedures. Earlier this month the FDIC hosted a symposium on the future
of the structure of financial regulation as part of a continuing initiative to examine vital

policy questions.

THE FINANCIAL SERVICES REGULATORY RELIEF ACT OF 2003

The FDIC commends the Subcommittee for holding this hearing and
Representative Capito for introducing legislative changes to lessen the regulatory
compliance burden on insured depository institutions and improve their productivity.
The FDIC’s staff has worked closely with the Subcommittee in developing several of the
provisions contained in the proposed legislation, including some that also will help the
FDIC become more efficient and effective in its regulation of insured institutions. The
FDIC enthusiastically supports several statutory provisions of the legislation as described

below.

Clarification of Section 8(g) Prohibition Authority

Section 8(g) of the Federal Deposit Insurance Act (FDI Act) provides the
appropriate Federal banking agency with the authority to suspend or prohibit individuals
charged with certain crimes from participation in the affairs of the depository institution
with which they are affiliated. The FDIC supports Section 606 of H.R. 13735 that clarifies
that the agency may suspend or prohibit those individuals from participation in the affairs

of any depository institution and not solely the insured depository institution with which
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the institution affiliated party is or was associated. The provision will make clear that a
Federal banking agency may use the Section 8(g) remedy even where the institution that

the individuals were associated ceases to exist.

Judicial Review of Conservatorship and Receivership Appointments

The FDIC supports Section 402 of H.R. 1375 that specifies the time period during
which the appointment, in certain circumstances, of the FDIC as conservator or receiver
of a failed insured depository institution could be challenged. Moreover, this provision
provides greater certainty to the receiver’s activities and those doing business with the

receiver.

Currently, some provisions of Federal law specify a 30-day period for challenges
after appointment. In contrast, other provisions of the FDI Act that govern appointment
of a conservator or receiver by the appropriate Federal banking agencies for a State
institution under prompt corrective action provisions and the FDIC’s appointment of
itself as conservator or receiver for an insured depository institution are silent on the
limitations period for challenges to those appointments. At least one court has previously
held that the Administrative Procedure Act applied because the National Bank
Receivership Act was silent regarding the time period for challenging such an
appointment. The court held that the national bank had six years from the date of
appointment to challenge the action. The proposed legislation remedies the silence in the

National Bank Receivership Act and in the FDI Act consistent with the paraliel
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provisions in Section 5 of the Home Owners' Loan Act and another appointments

provision of the FDI Act.

Change in Bank Control Act Amendment

The FDIC supports Section 409 of the proposed legislation that amends the
Change in Bank Control Act to address an issue that arises when a “stripped charter”
institution is the subject of a change-in-control notice. A stripped charter is essentially a
bank charter with insurance, but without any significant ongoing businéss operations.
Such “stripped charters” can result after a purchase and assumption transaction where the
assets and liabilities of an institution are transferred to an acquiring institution, but the

charter remains and may have a value attached to it.

The Change in Bank Control Act provides the appropriate Federal banking
agency with authority to disapprove a change-in-control notice within a set period of
time. The availability of stripped charters for purchase in the establishment of new
banking operations is sometimes used as an alternative to de novo charter and deposit
insurance applications. Change-in-control notices are subject to strict time periods for
disapproval and extensiqns of time bevond the 45 days for review. These time frames
place significant pressures on the agencies when they are required to analyze novel or
significant issues or complex or controversial business proposals. For example, issues
presented by change-in-control notices proposing control by non-resident foreign
nationals, or issues presented where third parties are proposed to have significant

participation in the bank’s operations, generally require additional scrutiny to satisfy
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safety and soundness concerns. The FDIC supports the provisions of H.R. 1375 that
clarify the bases for which such notices may be disapproved and expand the bases for
extensions of time for consideration of certain notices raising novel or significant issues.
The amendment is a safety and soundness measure that would greatly increase the
agencies’ ability to adequately consider the risks inherent in a proposed business plan and
to use that information in determining whether to disapprove a notice of change-in-

control.

Recordkeeping Amendment
The FDIC supports Section 604 of the bill that modifies the requirement for

retention of old records of a failed insured depository institution at the time a receiver is
appointed. Currently, the statute requires the FDIC to preserve all records of a failed
institution for six years from the date of its appointment as receiver, regardless of the age
of the records. After the end of six years, the FDIC can destroy any records that it
determines to be unnecessary, unless directed not to do so by a court or a government
agency or prohibited by law. Consequently, the FDIC must preserve for six years very

old records that have no value to the FDIC or to any pending litigation.

The proposed provision allows the FDIC to destroy records that are 10 or more
years old at the time of its appointment as receiver, unless directed not to do so by a court
or a government agency or prohibited by law. This change benefits the FDIC or

acquirers of failed institutions by reducing the storage costs for these outdated records.
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Preservation of Records by Optical Imaging and Other Means
The FDIC supports Section 605 of HR. 1375 to permit the FDIC to rely on

records preserved electronically, such as optically imaged or computer scanned images,

as well as the “preservation of records by photography” as the statute currently provides.

Under present law, the FDIC is permitted to use “permanent photographic
records” in place of original records for all purposes, including introduction of documents
into evidence in State and Federal court. The substance of the statute has been
unchanged since 1950. Because of the advent of electronic information systems and
imaging technologies that do not have any photographic basis, this amendment would
significantly aid the FDIC in preservation of documents by newer methods. In addition,
it can be expected that the technology in this area will continue to develop. This
amendment is intended to provide the FDIC with the flexibility to rely on appropriate
new technology, while retaining the requirement that our Board of Directors prescribe the
manner of the preservation of records to ensure their reliability, regardless of the

technology used.

Parity in Standards for Institution-Affiliated Parties

The FDIC supports Section 614 of the proposed legislation that Would make it
easier for regulators to take enforcément actions under section 8 of the FDI Act against
independent contractors, such as outside accountants, attorneys, and appraisers, who
breach their fiduciary duty, engage in unsafe and unsound practices, or participate in

violations of laws, regulations, cease and desist orders, or conditions in connection with
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applications or written agreements between depository institutions and banking agencies.
In recent years, banking regulators have seen an increase in audit and internal control
deficiencies at many insured depository institutions. Some of the deficiencies have
caused significant operating losses and led to failures. Accountants who serve as
independent contractors play a key role in providing for accurate books and records and

in attesting to the adequacy of an institution’s internal controls.

At present, independent contractors are treated more leniently under the
enforcement provisions of the FDI Act than are directors, officers, employees, controlling
stockholders, consultants, and joint venture partners who participate in the affairs of an
insured depository institution. In order for the FDIC to take an enforcement action
against an independent contractor as an institution-affiliated party the FDIC is required to
prove that the contractor “knowingly or recklessly” participated in violations of law or
regulation, breaches of fiduciary duty, or unsafe or unsound practices — and that those
acts caused, or would likely cause more than a minimal financial loss to the insured
depository institution or have a significant adverse effect on it. These requirements do
not apply to other parties associated with insured institutions. The current standard is so
high that it has made it extremely difficult to take enforcement actions against
independent contractors such as accountants. The amendment holds such contractors to a
standard closer to the standard for other institution-affiliated parties and provides added
incentives for contractors to act responsibly. In addition, it strengthens the ability of the
agencies to take enforcement actions against the contractors for fiduciary breaches or

unsafe practices.
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Amendment Clarifying FDIC’s Cross Guarantee Authority

The FDIC is pleased that H.R. 1375 contains a provision necessary to correct a
gap in current law regarding cross guarantee liability. As part of the Federal Financial
Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA), Congress
established a system that permits the FDIC to assess liability for FDIC losses caused by
the default of an insured depository institution. Cross guarantee liability, however, is
currently limited to commonly controlled insured depository institutions as defined in the
statute. Because the statutory definition does not include certain types of financial
institutions such as credit card banks that are controlled by nonbank holding companies,
liability may not attach to insured institutions that are owned by the same nonbank

holding company.

Over the years, a growing number of companies have acquired, either directly or
through an affiliate, one or more credit card banks, trust companies, industrial loan
companies, or some combination of those types of institutions. Because these companies
do not fall within the scope of depository institution holding companies for common
control purposes, in the event of default, the FDIC may not be able to assess cross
guarantee liability as envisioned in the statute. Section 407 of the proposed legislation
corrects language to strengthen the FDIC’s efforts to protect the deposit insurance funds
when it is determining whether and to what extent to exercise its discretionary authority

to assess cross guarantee liability. The assessment of liability would continue to be only
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against the insured depository institution under common control with the defaulting

institution.

Amendment Clarifying the FDIC’s Golden Parachute Authority

The FDIC also supports Section 408 of H.R. 1375 that amends section 18(k) of
the FDIC Act to clarify that the FDIC could prohibit or limit a nonbank holding
company’s golden parachute payment or indemnification payment. In 1990, Congress
added this section to the FDI Act and authorized the FDIC to prohibit or limit
prepayment of salaries or any liabilities or legal expenses of an institution-affiliated party
by an insured depository institution or depository institution holding company. Such
payments are prohibited if they are made in contemplation of the insolvency of such
institution or holding company or if they prevent the proper application of assets to
creditors or create a preference for creditors of the institution. Due to the statutory
definition of depository institution holding company, it is not clear that the FDIC is
authorized to prohibit these types of payments made by nonbank holding companies.
Some examples are companies that own only credit card banks, trust companies, or

industrial loan companies.

The lack of clear authority for the FDIC to prohibit payments made by nonbank
holding companies to institution-affiliated parties frustrates the purpose of the legislation
by allowing nonbank holding companies to make golden parachute payments when an
institution is insolvent or is in imminent danger of becoming insolvent to the detriment of

the institution, the insurance funds, and the institution’s creditors. The proposed
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amendment strengthens the FDIC’s efforts to protect the insurance funds and ensure that

an insured institution does not make these payments to the detriment of the institution.

Enforcement of Agreements and Conditions
The FDIC applauds inclusion of Section 405 that enhances the safety and

soundness of insured depository institutions and protects the deposit insurance funds
from unnecessary losses. The proposed amendment provides that the Federal banking
agencies may enforce (i) conditions imposed in writing, and (ii) written agreements in
which an institution-affiliated party agreed to provide capital to the institution. The
proposal similarly would clarify existing authority of the FDIC as receiver or conservator
to enforce written conditions or agreements entered into between insured depository

institutions and institution-affiliated parties and controlling shareholders.

In addition, the proposal eliminates the requirement that an insured depository
institution be undercapitalized at the time of a transfer of assets from an affiliate or
controlling shareholder to the insured institution in order to prevent a claim against a
Federal banking agency for the return of assets under bankruptcy law. Under Section
18(u) of the FDI Act, protection against a claim for the return of assets would still require
that, at the time of transfer, the institution must have been subject to written direction
from a Federal banking agency to increase its capital and, for that portion of the transfer
made by a broker, dealer, or insurance firm, the Federal banking agency must have

followed applicable procedures for those functionally regulated entities.
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Enforcement Against Misrepresentation Regarding FDIC Deposit Insurance
Coverage

[he FDIC notes that H.R. 1375 includes a provision in Section 615 that provides
the FDIC with enforcement authority to impose civil money penalties for misuse of the
FDIC’s name or logo, or for any misrepresentation that a deposit is insured by the FDIC.
Section 615 of the bill was included at the suggestion of the FDIC’s Office of the
Inspector General. In particular, this proposal is aimed at persons who prey on
depositors, especially elderly or unsophisticated depositors. Unfortunately, as currently
drafted, Section 615 does not provide the FDIC a workable method of enforcement. The
FDIC staff will be working closely with the Subcommittee’s staff to present an
amendment that will accomplish the goal of effective enforcement against

misrepresentations of deposit insurance or any guarantee of deposits by the FDIC.

The FDIC supports a number of provisions that were requested by our fellow
regulators and included in the proposal. For example, we support provisions that
streamline merger application requirements, and that permit bank examiners to receive
credit from any insured depository institution as long as the credit is issued under the
same terms and conditions as credit generally offered to the public. Moreover, the bill
makes a number of changes to update or conform existing statutes that we believe are

quite useful.
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OTHER ISSUES FOR INCLUSION IN THE BILL

The FDIC recommends that the Subcommittee include the following additional
regulatory relief items in the bill. The appendix to my testimony contains the relevant

legislative language.

Authority to Enforce Conditions on the Approval of Deposit Insurance

The FDIC supports an amendment to Section 8 of the FDI Act to provide each of

the other three appropriate Federal banking agencies with express statutory authority to
take enforcement action against the banks they supervise based upon a violation of a
condition imposed by the FDIC in writing in connection with the approval of an

institution’s application for deposit insurance.

The FDIC frequently imposes written conditions when approving deposit
insurance to a de novo bank or thrift pursuant to Section 5 of the FDI Act (application for
deposit insurance). Because of a drafting anomaly under current law, the other three
appropriate Federal banking agencies cannot enforce violations of deposit insurance
conditions by their supervised institutions. Currently, our only recourse—for institutions
that we do not serve as primary regulator—is to commence deposit insurance termination
proceedings. This provision would provide express enforcement authority for the

involved institution’s appropriate Federal banking agency.
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Clarification of Section 8 Enforcement Actions that Change-in-Control Conditions
are Enforceable

The FDIC recommends for inclusion in the proposed legislation language that
clarifies the appropriate Federal banking agencies’ authority to take enforcement action
against the banks they supervise based on a violation of a condition imposed in writing in
connection with any action by the agency on an application, notice, or other request by an
insured depository institution or institution-affiliated party. The agencies frequently
provide conditions on applications, notices, or other requests, and the proposed change to
Section 8 of the FDI Act would expressly provide that this enforcement authority applies
equally to conditions imposed in connection with notices and to applications, notices, or

other requests by an institution-affiliated party.

Deposit Insurance Related to the Optional Conversion of Federal Savings
Associations

Under a provision adopted in the Gramm-Leach-Bliley Act (Section 739), Section
5(i)(5) of the Home Owners’ Loan Act permits Federal savings associations with
branches in one or more states to undergo a conversion into one or more national or state
banks. Such conversions require the approval of the OCC and/or the appropriate state
authorities. However, Section 739 does not specifically mention either deposit insurance

or the FDIC.

The FDIC supports an amendment to Section 739 clarifying that conversions
under that section, which result in more than one bank, would continue to require deposit

insurance applications from the resulting institutions, as well as review and approval by
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the appropriate Federal banking agency. A one-to-one conversion does not change the
risk to the deposit insurance funds because it involves one institution simply changing
charters. However, a “breakup conversion” presents a potential increase in risk to the
insurance funds because two or more institutions are created with risk profiles that differ

from the original institution.

Bank Merger Act and Bank Holding Company Act

The FDIC supports amendments to the Bank Merger Act and Bank Holding
Company Act to require consideration of the potentially adverse effects on the insurance
funds of any proposed bank merger transaction or holding company formation/
acquisition. As presently written, these laws do not require that any specific
consideration be given to a transaction’s possible impact on the deposit insurance funds.
The omission is noteworthy and potentially damaging to the financial viability of the

funds.

Language specifying consideration of risks to the insurance funds already exists
for consideration of other transactions. For example, regarding change in control of
insured banks, the FDI Act provides authority to the appropriate Federal banking agency
to disapprove any proposed acquisition if the agency determines that the proposed
transaction would result in an adverse effect on the Bank Insurance Fund or the Savings

Association Insurance Fund.
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In addition, Section 207 of the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA) amended Section 6 of the FDI Act to include a new
factor—"the risk presented by such depository institution to the Bank Insurance Fund or
the Savings Association Insurance Fund”—that must be considered in granting deposit

insurance. Additional parallels can also be found in Sections 24 and 28 of the FDI Act.

Given the potential insurance risks inherent in transactions involving large
diversified financial services organizations, the addition of an “adverse effect on the
deposit insurance funds” assessment factor as a requirement under the Bank Merger Act
and Bank Holding Company Act would seem warranted. As with the other factors, each
of the agencies would be required to make a separate “adverse effect on the deposit
insurance funds” evaluation during its review of the proposed transaction. The intent
would be to ensure that the financial integrity of the BIF and the SAIF are prime
considerations in any proposed combination. As indicated, there is precedent in other
bank application reviews and we believe a compelling case can be made for its inclusion

in both the Bank Merger Act and the Bank Holding Company Act.

Automatic Sta

The FDIC recommends inclusion in the bill of an amendment to Section 11 of the
FDI Act to allow a conservator and a receiver a brief “breathing period” of 45 days or 90
days, respectively, during which contract terminations, legal action, or other action
affecting the assets and liabilities of a bank in conservatorship or receivership would be

barred. This amendment is patterned after the Bankruptcy Code automatic stay, and
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supplements the bar on termination of contracts due to the appointment of a conservator
or receiver in the FDI Act. Currently a conservator or receiver has the power to seek a
stay of legal actions following appointment of a receiver which must be granted by any
court with jurisdiction of such action or proceeding. The proposed amendment would

make such a stay more broadly applicable.

The FDIC also suggests including language that will:
1) provide for the expansion of the scope of the National Flood Insurance Act to apply to
mortgage companies that are subsidiaries of financial services holding companies;
2) provide for more discretion on the part of the Federal entity responsible for lending
regulation to impose civil money penalties in findings of patterns or practices of
violations of flood insurance requirements;
3) provide for the FDIC in its role as receiver of failing institutions to gain access to
individual FICO scores to improve the FDIC’s ability to evaluate assets and recommend
transaction structures for failing banks;
4) clarify the provision of the FDI Act relating to the resolution of deposit insurance
disputes in the case of failed insured depository institutions; and
5) exclude from the Federal Advisory Committee Act advisory committees to the

banking agencies.
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CONCLUSION

Thank you for the opportunity to present the FDIC’s views on these issues. The
FDIC supports the Subcommittee’s continued efforts to reduce unnecessary burden on
insured depository institutions without compromising safety and soundness or consumer
protection. We continually strive for more efficiency in the regulatory process and are

pleased to work with the Subcommittee in accomplishing this goal.

22



107

APPENDIX

LEGISLATIVE LANGUAGE FOR FDIC RECOMMENDATIONS

Authority to Enforce Conditions on the Approval of Deposit Insurance
Sec. . FEDERAL BANKING AGENCY AUTHORITY TO ENFORCE

DEPOSIT INSURANCE CONDITIONS.

(a) Section 8 of the Federal Deposit Insurance Act (12 U.S.C. § 1818) is amended —

(1) in subsection (b)(1) in the first sentence, by striking “any condition imposed in
writing by the agency” and inserting “any condition imposed in writing by a Federal
banking agency”;

(2) in subsection (e)(1)(A)(A)(III), by striking “any condition imposed in writing
by the appropriate Federal banking agency” and inserting “any condition imposed in
writing by a Federal banking agency”; and

(3) in subsection (i)}(2)(A)(iii), by striking “any condition imposed in writing by
the appropriate Federal banking agency” and inserting “any condition imposed in writing
by a Federal banking agency”.

Clarification of Section 8 Enforcement Actions that Change-in-Control Conditions
are Enforceable

Sec. . CLARIFICATION OF ENFORCEMENT AUTHORITY.
Section 8 of the Federal Deposit Insurance Act (12 U.S.C. 1818) is amended —

(a) in subsection (b)(1), in the first sentence, by striking “the granting of any
application or other request by the depository institution” and inserting “any action on
any application, notice, or other request by the depository institution or institution-
affiliated party,”;

(b) in subsection (e} 1) A)YA)(III), striking “the grant of any application or other
request by such depository institution” and inserting “any action on any application,
notice, or request by such depository institution or institution-affiliated party”; and

(¢) in subsection (iX2){(A)(iii), by striking “the grant of any application or other
request by such depository institution” and inserting “any action on any application,
notice, or other request by the depository institution or institution-affiliated party™.
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Deposit Insurance Related to the Optional Conversion of Federal Savings
Associations

Sec . CLARIFICATION OF APPLICATION REQUIREMENTS FOR
OPTIONAL CONVERSION FOR FEDERAL SAVINGS ASSOCIATIONS.

(a) Paragraph S of the Home Owners’ Loan Act (12 U.S.C. 1464(i)(5)) is
amended to read as follows --

(5) CONVERSION TO NATIONAL OR STATE BANK. ~

(A) IN GENERAL. — Any Federal savings association chartered and in
operation before the date of the enactment of the Gramm-Leach-Bliley
Act, with branches in operation before such date of enactment in 1 or more
States, may convert, at its option, with the approval of the Comptroller of
the Currency for each national bank, and with the approval of the
appropriate State bank supervisor and the appropriate Federal banking
agency for each State bank, into 1 or more national or State banks, each of
which may encompass 1 or more of the branches of the Federal savings
association in operation before such date of enactment in 1 or more States,
but only if each resulting national or State bank (i) will meet all financial,
management, and capital requirements applicable to the resulting national
or State bank, and (ii) if more than 1 national or State bank results from a
conversion under this subparagraph, has received approval from the
Federal Deposit Insurance Corporation under section 5(a) of the Federal
Deposit Insurance Act. No application under section 18(c) of the Federal
Deposit Insurance Act shall be required for a conversion under this
subparagraph.

(B) DEFINITIONS. ~ For purposes of this paragraph, the terms “State
bank” and “State bank supervisor” have the meanings given those terms in

section 3 of the Federal Deposit Insurance Act.".

(b) Section 4(c) of the Federal Deposit Insurance Act (12 U.S.C. § 1814(c)) is
amended -

Q) after “Subject to section 5(d)”, by inserting “of this Act and section 5(i)(5) of the
Home Owners” Loan Act”; and

2) in paragraph (2), after “insured State” by inserting “or Federal”.
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Bank Merger Act and Bank Holding Company Act

Bank Merger Act Amendment

Paragraph (5) of subsection (c) of section 18 of the FDI Act (12 U.S.C. § 1828(c)(5)) is
amended -

in the last sentence of paragraph (5), by inserting ", the potential risk of loss to the
Bank Insurance Fund or Savings Association Insurance Fund" before ", and".

Bank Holding Company Act Amendment

Paragraph (2) of subsection (¢) of section 3 of the Bank Holding Company Act (12
U.S.C. § 1842(c)(2)) is amended -

by inserting ", the potential risk of loss to the Bank Insurance Fund or Savings
Association Insurance Fund" before ", and".

Automatic Stay

Sec. AUTOMATIC STAY.

Section 11(d)(12) of the Federal Deposit Insurance Act (12 U.S.C. 1821(d)(12)) is
amended to read as follows —-

“(12) Automatic Stay. —

(A) In general. — Except as provided by paragraph (B), the appointment of a
conservator or receiver for an insured depository institution operates as a stay applicable
to all entities, of —

(i) the commencement or continuation, including the issuance or employment
of process, of a judicial, administrative, or other action or proceeding against the
conservator or receiver that was or could have been commenced before the
appointment of the conservator or receiver;

(i1) the enforcement against the conservator or receiver or against property of
the conservatorship or receivership estate, of a judgment obtained before the
appointment of the conservator or receiver;

(iii) any act to obtain possession of property of the conservatorship or
receivership estate or to exercise control over property of the conservatorship or
receivership estate;

(iv) any act to create. perfect, or enforce any lien against property of the
conservatorship or receivership estate;

[
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(v) any act to create, perfect, or enforce against any property of the
conservatorship or receivership estate any lien to the extent that such lien secures a
claim that arose before the appointment of the conservator or receiver;

(vi) any act to collect, assess, or recover a claim against the conservator or
receiver that arose before the appointment of the conservator or receiver.

(B) Exception. — The appointment of a conservator or receiver for an insured
depository institution does not operate as a stay as to the rights of parties to certain
qualified financial contracts pursuant to subsection (e)(8).

(C) Duration of Stay. —~ The stay shall be for a period not to exceed —

(i) 45 days, in the case of any conservator; and

(ii) 90 days. in the case of any receiver.”.

National Flood Insurance Act and National Flood Disaster Protection Act
Amendments

Sec. . AMENDMENTS TO THE NATIONAL FLOOD INSURANCE ACT OF
1968 AND THE FLOOD DISASTER PROTECTION ACT OF 1973.

(a) Section 1370(a) of the National Flood Insurance Act of 1968 (42 U.S.C. § 4121(a) is
amended --

H by inserting in paragraph (9) "(in the case of a mortgage company that is a
subsidiary of a financial holding company, the entity primarily responsible for
supervision would be the Federal Trade Commission)" after "the supervision of the
institution"; and

2) by inserting in paragraph (13) "mortgage company that is a subsidiary of a
financial holding company as defined by section 2(p) of the Bank Holding Company Act
of 1956 (12 U.S.C. § 1841(p)),” between "production credit association,” and "or".

(b) Section 3(a) of the Flood Disaster Protection Act of 1973 (42 U.S.C. § 4003(a)) is
amended --

H by inserting in paragraph (5) "(in the case of a mortgage company that is a
subsidiary of a financial holding company, the entity primarily responsible for
supervision would be the Federal Trade Commission)” after "the supervision of the
institution”; and

2 by inserting in paragraph (10) "mortgage company that is a subsidiary of a
financial holding company as defined by section 2(p) of the Bank Holding Company Act
of 1956 (12 U.S.C. § 1841(p))." between "production credit association," and "or”.

(c) Section 102 of the Flood Disaster Protection Act of 1973 (42 U.S.C. § 4012a) is
amended --
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(1) by striking subsection (f);
2) by redesignating subsections (g) and (h) as (f) and (g) respectively;

3) by striking the current language of redesignated paragraph (f) and inserting the
following:

“(f) Administrative enforcement.-

(1) Compliance with the requirements imposed under this chapter shall be
enforced under

(A) section 8 of the Federal Deposit Insurance Act (12 U.S.C.§ 1818), in
the case of -

(i) national banks, and Federal branches and Federal agencies of
foreign banks, by the Office of the Comptroller of the Currency;

(i1) member banks of the Federal Reserve System (other than
national banks), branches and agencies of foreign banks (other than
Federal branches, Federal agencies, and insured State branches of foreign
banks), commercial lending companies owned or controlled by foreign
banks, and organizations operating under section 25 or 25(a) of the
Federal Reserve Act (12 U.S.C. § 601 et seq., 611 et seq.), by the Board of
Governors of the Federal Reserve System; and

(iii) banks insured by the Federal Deposit Insurance Corporation
(other than members of the Federal Reserve System) and insured State
branches of foreign banks, by the Board of Directors of the Federal
Deposit Insurance Corporation;

(B) section 8 of the Federal Deposit Insurance Act (12 U.S.C. § 1818), by
the Director of the Office of Thrift Supervision, in the case of a savings
association the deposits of which are insured by the Federal Deposit Insurance
Corporation;

(C) the Federal Credit Union Act (12 U.S.C. § 1751 et seq.), by the
National Credit Union Administration Board with respect to any Federal credit
union;
(D)  the Farm Credit Act of 1971 (12 U.S.C. § 2001 et seq.) by the Farm Credit
Administration with respect to any Federal land bank, Federal land bank association,
Federal intermediate credit bank, or production credit association;

(E) the Federal Trade Commission Act (15 U.S.C. § 41 et seq.) by the
Federal Trade Commission with respect to any mortgage company that is a
subsidiary of a financial holding company; and

(F) the Federal Housing Enterprises Financial Safety and Soundness Act
0f 1992 (12 U.S.C. § 4501 et seq.) by the Office of Federal Housing Enterprise
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Oversight with respect to any enterprise as that term is defined by 12 U.S.C. §
4502(6).

(2) For the purpose of the exercise by any agency referred to in paragraph (1) of
this subsection of its powers under any Act referred to in that paragraph, a
violation of any requirement imposed under this chapter shall be deemed to be a
violation of a requirement imposed under that Act. In addition to its powers under
any provision of law specifically referred to in paragraph (1) of this subsection,
cach of the agencies referred to in that paragraph may exercise, for the purpose of
enforcing compliance with any requirement imposed under this chapter, any other
authority conferred on it by law.”

6] by amending redesignated paragraph (g) so that it is titled, “Other actions to
remedy noncompliance”; and

5 by amending redesignated paragraph (g)(2)(A) by striking “engaged in a pattern
and practice of noncompliance in violation of” and inserting “failed to comply with”.

Acquisition of FICO Scores
Sec. . ACQUISITION OF FICO SCORES.

Section 604(a) of the Fair Credit Reporting Act (15 U.S.C. 1681b(a)) is amended by
adding a new paragraph after paragraph (5) as follows:

“(6) To the Federal Deposit Insurance Corporation as part of its preparation for its
appointment or as part of its exercise of powers as conservator or receiver for an insured
depository institution under the Federal Deposit Insurance Act or other applicable Federal
or State law or in connection with the resolution or liquidation of a faijed or failing
insured depository institution .”.

Resolution of Deposit Insurance Disputes

Sec. . RESOLUTION OF DEPOSIT INSURANCE DISPUTES.

Paragraphs (3), (4), and (5) of section 11(f) of the Federal Deposit Insurance Act (12
U.S.C. § 1821(f)(3)) are amended to read as follows:

“(3) RESOLUTION OF DISPUTES. -- The Corporation’s determination
regarding any claim for insurance coverage shall be treated as a final
determination for purposes of this section. In its discretion, the
Corporation may promulgate regulations prescribing procedures for
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resolving any disputed claim relating to any insured deposit or any
determination of insurance coverage with respect to any deposit.

(4) REVIEW OF CORPORATION'S DETERMINATION. -- A final
determination made by the Corporation shall be a final agency action
reviewable in accordance with chapter 7 of title 5, United States Code, by
the United States district court for the Federal judicial district where the
principal place of business of the depository institution is located.

(5) STATUTE OF LIMITATIONS. — Any request for review of a final
determination by the Corporation shall be filed with the appropriate
United States district court not later than 60 days after such determination
is issued.”.

Amendment to Exclude Advisory Committees to the Banking Agencies from the
Federal Advisory Committee Act

Sec. - EXEMPTION FROM THE FEDERAL ADVISORY COMMITTEE ACT.

The Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.) is amended by adding
at the end the following new section:

“Sec. . ADVISORY COMMITTEES ESTABLISHED BY THE FEDERAL
BANKING AGENCIES .—

(a) IN GENERAL.-- The Comptroller of the Currency, the Federal Deposit Insurance
Corporation, and the Office of Thrift Supervision may each establish and use a
committee composed of persons selected by the agency to provide advice and
recommendations to the agency relating to safety and soundness, product and service
developments and delivery, or consumer issues affecting the institutions supervised
by such agencies, and, with respect to committees formed by the Federal Deposit
Insurance Corporation, the protection, operation, and administration of the deposit
insurance funds, including the resolution and liquidation of failed or failing insured
depository institutions.

b) EQUAL TREATMENT.--Notwithstanding any other law, a Federal banking
agency that establishes and uses an advisory committee under subsection (a) shall be
treated in the same manner as if it were the Federal Reserve System establishing and
using the advisory committee.".
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Testimony of Jerrie J. Lattimore

Administrator, Credit Union Division
North Carolina
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National Association of State Credit Union Supervisors
before the
Subcommittee on Financial Institutions and Consumer Credit

House Financial Services Committee

March 27, 2003

NASCUS History and Purpose

Mr. Chairman and members of the Subcommittee, My name is Jerrie Jay Lattimore. [ am the
North Carolina regulator for state-chartered credit unions and Chairman of the National
Association of State Credit Union Supervisors (NASCUS). I was appointed by then Governor
Jim Hunt as the North Carolina regulator seven years ago, and prior to that, served as Assistant
General Counsel for NationsBank, now Bank of America.

NASCUS has been in existence since 1965 and represents all 48 state and territorial credit union
supervisors who regulate more than 4,300 state-chartered credit unions, almost 50% of all credit
unions in the United States. In addition, our Credit Union Council membership consists of
nearly 800 CEOs of state-chartered credit unions that have a keen interest in protecting and
enhancing the dual system for chartering and supervising credit unions.

Like my 47 counterparts in state government, the North Carolina Credit Union Division is
committed to carrying out its mission through efficient and effective chartering, regulation and
supervision of state-chartered credit unions within the statutory requirements and prudent
industry safety and soundness standards. We serve the public through responsible regulation,
effective administration and the vigorous enforcement of state laws and many federal laws as
well.

Provisions of the Bill Affecting Federal Credit Unions and Other Institutions
NASCUS is supportive of your efforts to reduce the regulatory burden on all depository

institutions and I appear, today, to comment on those aspects of H.R. 1375, The Financial
Services Regulatory Relief Act of 2003 that directly impact the state credit union system.

The NASCUS mission is to enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1965, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation’s more than 4,300 state-chartered credit unions.

National Association of State Credit Union Supervisors (NASCUS)
1655 North Fort Myer Drive, Suite 300
Arlington, VA 22209
(703) 528-8351 ® FAX (703) 528-3248
E-mail: offices@nascus.org



115

NASCUS endorses your efforts to reduce regulatory burdens on financial institutions and, in
general, supports the statutory improvements that this legislation would provide for federally
chartered credit unions. We believe that a viable and healthy dual chartering system requires that
the charter for federal credit unions should be modernized to meet competitive demands and
credit union member needs.

Our specific testimony on this legislation addresses the issues in the pending regulatory relief
legislation that would directly impact state-chartered and regulated credit unions. NASCUS,
also, would suggest some further revisions to the Federal Credit Union Act that would strengthen
the state credit union charter. All of these recommendations to the Committee were outlined in
our letter to Chairman Oxley dated January 23, 2003.

Specific Provisions Affecting State-Chartered Credit Unions

There are two provisions contained in the regulatory relief bill that NASCUS would like to
address today. The first provision would authorize state-chartered privately-insured credit unions
to be eligible for membership in the Federal Home Loan Banks.

NASCUS strongly supports the provisions contained in the regulatory relief legislation that
would authorize state-chartered privately insured credit unions to be eligible for membership in
the Federal Home Loan Banks.

Today, there are approximately 365 credit unions that are non-federally insured. All of these
credit unions are regulated and examined by agencies of state governments to ensure that they
are operating in a safe and sound manner. Sound management and effective regulatory oversight
are the primary determinant of the safety and soundness of a credit union.

To protect credit union members, both federal and private share insurance systems have been
established. To manage and price insurance risk, each share insurer relies significantly on the
examination reports of the institution’s primary regulator. In the case of state chartered credit
unions, that supervision and examination function is performed by the state credit union
regulator. Privately insured state-chartered credit unions are examined by their primary safety
and soundness regulator, the state credit union supervisor, in exactly the same manner as
federally insured state-chartered credit unions.

In short, privately insured credit unions and federally insured credit unions are required to meet
and maintain the same standards of financial performance by state regulators.

The NASCUS mission is to enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1965, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation’s more than 4,300 state-chartered credit unions.

National Association of State Credit Union Supervisors (NASCUS)
1655 North Fort Myer Drive, Suite 300
Arlington, VA 22209
(703) 528-8351 ® FAX (703) 528-3248
E-mail: offices@nascus.org
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With regard to privately insured credit unions, it is important to note that the Federal Deposit
Insurance Corporation Improvement Act of 1991 (FDICIA) established a series of safety and
soundness requirements both for entities that would offer private deposit insurance to credit
unions and for credit unions which would opt for private deposit insurance,

FDICIA also requires that privately insured credit unions must be certified to meet eligibility
requirements for federal deposit insurance. Specifically, the Act states that no depository
institution which lacks federal deposit insurance may use “the mails or any instrumentality of
interstate commerce to receive or facilitate receiving deposits, unless the appropriate supervisor
of the State in which the institution is chartered has determined that the institution meets all
eligibility requirements for Federal deposit insurance...” (Emphasis added). As a practical
matter, this requirement applies to every state-chartered privately insured credit union, as every
such credit union uses some instrumentality of interstate commerce or the mails.

FDICIA also spells out the manner and extent to which institutions opting for private deposit
insurance are required to fully disclose that their deposits are privately insured.

NASCUS is aware that the Appropriations Committees have not provided funding to the Federal
Trade Commission for these purposes and the last appropriations legislation directed the General
Accounting Office (GAO) to determine which agency should enforce these private insurance
disclosure requirements of FDICIA. That report from the GAO was directed by Congress to be
completed within six months. So, the issue of consumer disclosure enforcement for private share
insurance should be resolved shortly.

Permitting non-federally insured institutions to join the FHLBank System would not establish a
new membership principle for the System. Insurance companies, chartered and regulated by state
governments, are eligible to be members of these Banks. At the end of last September the
number of non-federally insured state regulated insurance company members had grown to more
than 70.

Thus, allowing FHLBank membership for these credit unions that wish to expand housing
finance opportunities for their members would not subject the FHLBank System to any new or
unusual financial risk or exposure. Each Federal Home Loan Bank has a sophisticated credit
screening system to assure that any borrower, federally insured or not, is “credit worthy.” In
addition, every advance is fully secured by marketable collateral. Indeed, we understand that no
Federal Home Loan Bank has suffered a loss on advances extended to their members.

In the past, Congress has expanded the membership eligibility for the Bank System as a
mechanism to help local financial institutions meet the housing and home ownership needs of
their communities. The inclusion of this provision, enabling state-chartered, privately insured

The NASCUS mission is 10 enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1965, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation's more than 4,300 state-chartered credir unions.

National Association of State Credit Union Supervisors (NASCUS)
1655 North Fort Myer Drive, Suite 300
Arlington, VA 22209
(703) 528-8351 ® FAX (703) 528-3248
E-mail: offices@nascus.org
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credit unions to be eligible to join the FHLBank System, is merely one more step in bringing
additional home ownership opportunities to these credit union members.

We urge the Committee to approve this provision in the bill that would help achieve our nation’s
housing and home ownership goals.

Exemptions from Broker-Dealer Registration Rules

Another provision of the regulatory relief package would give federally insured credit unions and
savings institutions “parity of treatment” with commercial banks with regard to exemptions from
SEC registration requirements that banks were provided by the Gramm-Leach-Bliley Act.

NASCUS supports provisions that would permit state-chartered credit unions to be accorded
similar regulatory relief treatment. We understand that the NCUA has endorsed provisions of this
bill that would grant this parity of treatment to all federal and state, federally insured credit
unions and has previously submitted language to the Committee to achieve these purposes.

Our major concern is that, unless state-chartered credit unions, both federally-insured and
privately insured, are accorded the same SEC treatment as commercial banks and savings
institutions, the powers granted credit unions by state legislatures and by state regulators will be
unnecessarily preempted by SEC regulation. Unless appropriate regulatory relief is provided,
credit unions offering these services may be subject to redundant and costly examination and
oversight.

It should be clearly understood that this proposed provision specifically extends only to those
activities that state-chartered credit unions are authorized to engage in under relevant chartering
statutes and does not create any new powers for state-chartered credit unions.

Other NASCUS Legislative Priorities

There are two other legislative issues that NASCUS would like the Committee to address.

The first is relief from restrictive member business loan constraints that were added by the
Senate to the Credit Union Membership Access Act of 1998.

The second is to permit credit unions to count supplemental capital as a part of the “net worth”
definition included in the Federal Credit Union Act for PCA purposes.

The NASCUS mission is 1o enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1963, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation’s more than 4,300 state-chartered credit unions.

National Association of State Credit Union Supervisors (NASCUS)
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Arlington, VA 22209
(703) 528-8351 * FAX (703) 528-3248
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Revising Member Business Lending Restrictions in the Federal Credit Union Act

Historically, many credit unions have provided members with loans for business purposes. In
recent years, particularly during the consolidation of the banking industry, credit union members
have sought small business financing from their credit unions. Member business lending by
community based institutions, credit unions in this case, not only meets the credit needs of
members but also serves as a valuable source of financing for community development and local
job creation. Credit unions are not in the business of lending to foreign corporations or
governments. Their business loans are made locally and the funds recycle throughout the local
community. At a time when smail businesses are closing and jobs are being lost in many local
communities, permitting credit unions greater flexibility to help meet local small business
lending needs of their members would be sound public policy.

Until the Credit Union Membership Access Act was enacted by Congress in 1998, the authority
of state-chartered credit unions to engage in business lending to their members was a matter to be
determined by state statute and regulation. That Act imposed a severe limit on the member
business lending activities of all federally insured credit unions, whether chartered and regulated
by the States or by the National Credit Union Administration. That restriction on state chartered
credit unions was not contained in the House version of the bill. It was added by the Senate
Banking Committee and the House later accepted the Senate version of the bill. In short, there
was no opportunity to eliminate, or even reach a workable compromise, on this new restriction
on state credit union powers through a Conference Committee process.

NASCUS would urge, as a matter of principle, that the restrictions on member business lending
be removed from the Federal Credit Union Act and, for state-chartered credit unions and
returned to the State legislatures and credit union supervisors to regulate.

If that solution is not acceptable to the Committee, then NASCUS would urge that credit unions
be granted business lending authority substantially equivalent to that proposed for federal
savings institutions in this bill.

Last year, during the markup of the predecessor regulatory relief bill, federal savings institutions,
without dissent, were granted a substantial expansion of business lending authority by this
Committee. That bill eliminated any limitation on small business loans (those, we understand, of
$1M or less in size) and an increase in the limit on larger business loans from 10% to 20% of
assets for federally chartered savings associations.

NASCUS has raised no objections to this expansion of business lending powers for the savings
institution industry. That industry understands the additional powers they require to remain
competitive in the marketplace.

The NASCUS mission is to enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1965, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation's more than 4,300 state-chartered credit unions.
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NASCUS would propose to the Committee a two step legislative solution that would provide
credit unions with roughly equivalent regulatory relief in the business lending area.

First, the asset limitation contained in the Federal Credit Union Act for credit union member
business loans should be raised from 12.25% to the same percentage, 20%, as proposed for
federal saving associations. Secondly, “micro™ member business loans, those of less than the
Fannie Mae/Freddie Mac ceiling (roughly $322,000), should be excluded from the member
business loan cap of each federally insured credit union.

In fairness, the reform of business lending authority for the savings and loan industry and credit
union community should be authorized by simultaneous and comparable federal legislative
relief.

Supplemental Capital Authority for Credit Unions

The combination of PCA requirements established by Congress for credit unions in 1998 and
subsequent rapid deposit growth has created a financial and regulatory dilemma for many state-
chartered credit unions. The Federal Credit Union Act defines credit union “net worth “as
retained earnings. The NCUA has determined that they do not have the regulatory authority to
broaden that “net worth” definition in the Federal Credit Union Act to include credit union
supplemental capital as a part of PCA calculations. Thus, credit unions will require an
amendment to The Federal Credit Union Act to rectify this statutory deficiency.

To continue to meet the financial needs of their members for additional services such as
financing home ownership and providing financial education and credit counseling, many state
chartered credit unions will not be able to rely, solely, on retained earnings to meet the capital
base required by PCA standards.

As a result of the flight to financial safety by their members, many credit unions have rapidly
growing “deposit” bases and face the following strategic choices:

e Constrict membership service (and growth) and live with capital generated from current
earnings, the only source of capital, currently, for most credit unions to meet PCA
requirements (apply growth constraints because supplemental capital sources are not
available).

e Convert to a stock form of a depository institution. (Twenty-one credit unions have
converted to other charters in recent years). We would argue that there should be no need to
give up the credit union charter to gain access to additional capital. All other types of
depository institutions have supplemental forms of capital available.

The NASCUS mission is to enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1965, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation’s more than 4,300 state-chartered credit unions.
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¢ Remain a credit union and raise supplemental or alternative capital from either members or
external sources. (as corporate credit unions and low-income credit unions are now
permitted to do by the Federal Credit Union Act). However, for most credit unions, this
remedy would require an amendment to the Federal Credit Union Act since the NCUA has
determined that they cannot include supplemental capital in “net worth” for PCA purposes
without specific statutory language broadening the definition of credit union “net worth”

With the economic downturn and the flight to safety from the stock market, credit union
member savings are growing rapidly and many credit unions are showing reduced “net worth”
ratios.

As a regulator, it makes no business sense to deny credit unions the use of other forms of capital
that improve their safety and soundness. We should take every financially feasible step to
strengthen the capital base of this nation’s credit union system.

Representatives Brad Sherman {CA) and Robert Ney (OH) introduced amendments to the
regulatory relief bill in the last Congress to expand the definition of “net worth” in the Federal
Credit Union Act. However, these amendments were withdrawn since they were opposed by
other segments of the depository institution community and the Committee had held no hearings
on this issue.

Recently, the Filene Research Institute published a study on the feasibility of allowing credit
unions to count subordinated debt toward their federal PCA capital requirements. The study was
prepared by Professor James A. Wilcox of the Haas School of Business, University of
California-Berkeley. His conclusion was that permitting credit unions to issue subordinate debt,
(as many state statutes now permit), and count it as a part of “net worth” would be beneficial for
credit unions and would achieve important public policy objectives.

As Committee members may be aware, Dr. Wilcox was chief economist for the Office of the
Comptroller of the Currency, senior economist for the President’s Council of Economic Advisors
and an economist for the Federal Reserve. The study is lengthy and detailed and I will not submit
it for the record, but will make copies available for the Committee staff and any Members who
would like a copy.

NASCUS understands that permitting supplemental capital to be counted as a part of “net worth”
for PCA purposes for federally insured credit unions may be beyond the scope of this regulatory
relief package. However, we would urge that this Committee consider and approve this revision
of the definition of “net worth” for credit unions when other omnibus financial institutions
legislation is considered by this Committee later in this Congress.

The NASCUS mission is to enhance state credit union supervision and advocate a safe and sound state credit union
system. Founded in 1965, NASCUS represents all 48 state and territorial credit union supervisors and the NASCUS
Credit Union Council, which is made up of nearly 800 of the nation’s more than 4,300 state-chartered credit unions.
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GAO Study of Credit Union Safety and Soundness and Regulatory Structure

Last August, as this Committee may be aware, the Senate Banking Committee requested that the
General Accounting Office undertake a study of credit union safety and soundness and the
organization and structure of regulation and supervision by the NCUA and State regulatory
agencies. The last major review by GAO of the credit union industry and regulatory structure
was in 1991. State credit union regulators welcome the opportunity to inform and educate GAO
staff about the major improvements in supervision and regulation undertaken by States since the
1991 study. NASCUS has held three meetings with GAO staff to provide them with information
about the state segment of the credit union system and GAO staff have held telephone or “in
person” meetings with State credit union regulators.

Unfortunately, the letter to the GAO from the Chairman of the Senate Banking Committee
describing the purposes of this study has not been made public. In short, even though state
regulators are being interviewed and asked to fill out surveys from the GAQ, they do not know
the exact purpose and scope of this GAO study. NASCUS hopes that this Commiittee will
provide them with a copy of the letter request to the GAO from the Congress.

Without the benefit of a full description of the scope of this congressionally mandated study,
NASCUS assumes that the GAO will evaluate the performance and structure of the NCUA as the
1991 study did. We assume that the GAO will evaluate the responsibilities of NCUA for
supervising and regulating federal credit unions and providing share insurance to both federal
and state-chartered and regulated credit unions.

When the GAO study is completed and oversight hearings are held by the Congress, NASCUS
may wish to submit recommendations to this Committee for changes in the organization and
structure of NCUA to delineate, clearly, the two functions NCUA performs; first, the regulatory
agency for federal credit unions; and secondly, the federal insurance agency for both federal and
state chartered credit unions.

Safety and Soundness of State Credit Union Sector

NASCUS regularly reviews key financial performance characteristics of the federally chartered
and state-chartered credit unions. The current data indicates that, in every essential safety and
soundness category, the financial performance of state-chartered credit unions is as sound as that
of federally chartered institutions. The current key indicators of financial health for the two
sectors of the industry show the following.
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At the end of 2002:

o The capital ratio of federal credit unions was 11.48%.
e The capital ratio of state-chartered credit unions was 11.27%.

In short, their capital ratios were roughly the same.

* The Return on Average Assets (ROAA) for federal credit unions was 1.08%.
¢ The ROAA for state-chartered, credit unions was 1.06%.

In short, their ROAA ratios were roughly the same.

Finally, the data demonstrates that all of the major asset quality indicators for these two groups
of credit unions are roughly the same.

Moreover, the recent expansion of fields of membership for both federal and state-chartered
credit unions has diversified geographical risks for many credit unions, enhancing the safety and
soundness of these institutions. Credit unions with more diversified membership bases are
growing more rapidly than credit unions with narrow fields of membership, often tied to
employees of a single or a few local employers, and this diversification results in a stronger and
safer system.

We should not forget some important lessons of commercial banking history. As financial
analysts have pointed out, most of the commercial bank failures in the 1920°s and 1930°s
occurred in “unit” banking states where commercial banks were not permitted to diversify
geographically and were “prisoners” of the local economy. As a result, many of these banks with
highly restrictive customer bases failed because their safety and soundness was severely
impacted by the economic misfortunes of their local economies while banks with more
diversified customer bases survived and thrived.

By enacting the Reigle-Neal Act in the 1995, Congress recognized that permitting geographic
diversification of the customer bases for banks would improve the safety and soundness of the
commercial banking system

In the state-chartered credit union system, which began in the early 1900s, state legislatures were
in the forefront in permitting credit unions to diversify their fields of membership. “Community”
was the original basis for credit union membership. Today, regulators at both the federal and
state level understand that there is “safety and soundness value™ in diverse fields of membership
for credit unions.
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Conclusion

NASCUS appreciates this opportunity to testify today on the pending regulatory relief
legislation. We urge this Committee to protect and enhance the viability of the dual chartering
system for credit unions by acting favorably on the provisions we have discussed in our
testimony.
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Mr. Chairman and members of the subcommittee, thank you for the opportunity to testify
on the Financial Services Regulatory Relief Act of 2003. The Federal Reserve supports the
efforts of the committee to periodically review the federal banking laws to determine whether
they may be streamlined without sacrificing the safety and soundness of this nation’s insured
depository institutions. 1know from personal experience that developing regulatory relief
legisiation that appropriately balances burden reduction and sound public policy is no easy task,
and I commend the committee for again addressing the issue of regulatory relief.

Earlier this year, Chairman Oxley asked the Federal Reserve and the other federal
banking agencies for suggestions on how to improve the banking laws and relieve unnecessary
burden. Iam pleased to note that some of our suggestions--including those authorizing
depository institutions to pay interest on demand deposits, permitting the Federal Reserve to pay
interest on balances held at Reserve Banks, and enhancing the Board’s flexibility to set reserve
requirements--recently were passed by the full committee as part of H.R. 758, the Business
Checking Freedom Act of 2003. Many of our other suggestions have been incorporated into this
bill. Before I review the most important of these provisions, let me note that we would be happy
to continue to work with the subcommittee and the full committee and their staffs as the bill
moves forward. The bill includes provisions that should enhance the efficiency of the banking
industry and benefit consumers.

De novo interstate branching

Both the Federal Reserve and the Office of the Comptroller of the Currency recommend
that Congress remove outdated barriers to de novo interstate branching. Since enactment of the
Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, all fifty states have

permitted banks to expand on an interstate basis through the acquisition of another bank. Asa
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result, interstate branching is a reality. And it is a reality with good results: commercial banks
currently operate more than 67,000 branches in the United States, an amount that far exceeds the
51,000 branches operated by banks in 1990. More than 1,700 branches were opened by banks in
2002 alone. The creation of new branches helps maintain the competitiveness and dynamism of
the American banking industry and improve access to banking services in otherwise under-
served markets. Branch entry into new markets leads to less concentration in local banking
markets, which, in turn, results in better banking services for households and small businesses,
lower interest rates on loans and higher interest rates on deposits. As customers become more
mobile and live, work and operate across state borders, they also benefit from allowing banks to
operate branches across state lines.

However, the Riegle-Neal Act permitted banks to open a branch in a new state without
acquiring another bank only if the host state enacted legislation that expressly permits entry by
de novo branching (an “opt-in” requirement). To date, seventeen states have enacted some form
of opt-in legislation, and thirty-three states and the District of Columbia continue to require
interstate entry through the acquisition of an existing bank.

This limitation on de novo branching is an obstacle to interstate entry for all banks and
also creates special problems for small banks seeking to operate across state lines. Moreover, it
creates an unlevel playing field between banks and federal savings associations, which have long
been allowed to establish de novo branches on an interstate basis.

The Financial Services Regulatory Relief Act of 2003 would remove this last obstacle to
interstate branching for all banks and level the playing field between banks and thrifts by
allowing banks to establish interstate branches on a de novo basis. The bill also would remove

the parallel provision that allows states to impose a minimum requirement on the age of banks
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that are acquired by an out-of-state banking organization. These changes would allow banks,
including in particular small banks near state borders, to better serve their customers by
establishing new interstate branches and acquiring newly chartered banks across state lines. It
also would increase competition by providing banks a less costly method for offering their
services at new locations. The establishment and operation of any new interstate branches would
continue to be subject to the other regulatory provisions and conditions established by Congress
for de novo interstate branches, including the financial, managerial, and Community
Reinvestment Act requirements set forth in the Riegle-Neal Act.

‘While we support the bill’s provisions expanding the de novo branching authority of
banks, we continue to believe that Congress should not grant this new branching authority to
industrial loan companies (ILCs) unless the owners of these institutions are subject to the same
type of consolidated supervision and activities restrictions as the owners of other insured banks.
ILCs are FDIC-insured banks that operate under a special exemption from the Bank Holding
Company Act (BHC Act). This exemption allows a commercial company to own an ILC
without being subject to the supervisory requirements and activities limitations generally
applicable to the corporate owners of other insured banks. The bill as currently drafted would
allow large retail companies to establish an ILC and then open a branch of the bank in each of
the company’s retail stores nationwide. Allowing a commercial firm to operate a nationwide
bank outside the supervisory framework established by Congress for the owners of insured banks
raises significant safety and soundness concerns and creates an unlevel competitive playing field.
In addition, permitting commercial firms to control a nationwide bank would undermine this
nation’s policy of maintaining the separation of banking and commerce--a policy recently

reaffirmed by the Congress in the Gramm-Leach-Bliley Act (GLB Act).
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Reduction of cross-marketing restrictions

Another important provision of the bill amends the cross-marketing restrictions imposed
by the GLB Act on the merchant banking investments of financial holding companies.
Currently, a depository institution controlled by a financial holding company may not engage in
cross-marketing activities with a nonfinancial company owned by the same financial holding
company under the GLB Act’s merchant banking authority. This restriction was intended to help
preserve the separation between the financial holding company's depository institutions on the
one hand, and the nonfinancial portfolic company on the other hand.

The GLB Act, however, already permits a depository institution subsidiary of a financial
holding company to engage in cross-marketing activities through statement stuffers and Internet
websites with nonfinancial companies held by an insurance underwriting affiliate under the
parallel insurance company investment authority granted by the GLB Act. These cross-
marketing activities are permitted only if they are conducted in accordance with the anti-tying
restrictions of the Bank Holding Company Act Amendments of 1970 and the Board determines
that the proposed arrangement is in the public interest, does not undermine the separation of
banking and commerce, and is consistent with the safety and soundness of depository
institutions.

The bill would allow depository institutions controlled by a financial holding company to
engage in cross-marketing activities with companies held under the merchant banking authority
to the same extent, and subject to the same restrictions, as companies held under the insurance
company investment authority. We believe that this parity of treatment is appropriate, and see
no reason to treat the merchant banking and insurance investments of financial holding

companies differently for purposes of the cross-marketing restrictions of the GLB Act.



129

The bill also would permit a depository institution subsidiary of a financial holding
company to engage in cross-marketing activities with a nonfinancial company held under the
merchant banking authority if the nonfinancial company is not controlled by the financial
holding company. When a financial holding company does not control a portfolio company,
cross-marketing activities are unlikely to materially undermine the separation between the
nonfinancial portfolio company and the financial holding company’s depository institution
subsidiaries. In these noncontrol situations, we believe the separation of banking and commerce
is maintained adequately by the other restrictions contained in the GLB Act that limit the holding
period of the investment as well as the authority of the financial holding company to routinely
manage and operate the portfolio company.

Shortening the post-approval waiting period for bank acquisitions and mergers

Currently, banks and bank holding companies are required by statute to delay
consummation of a proposal to merge with or acquire another bank or bank holding company for
thirty days after the date the transaction is approved by the appropriate federal banking agency.
This statutory delay is designed to allow the U.S. Attorney General an opportunity to initiate
legal action if the Attorney General believes the transaction will have a significantly adverse
effect on competition.

The Bank Holding Company Act and the Bank Merger Act allow this post-approval
waiting period to be shortened to fifteen days if the relevant federal banking agency and the U.S.
Attomey General concur. However, those acts do not permit the agencies to shorten the period
to less than fifteen days, even in cases in which the relevant federal banking agency and the

Attorney General agree that the transaction will not have an adverse effect on competition.
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The bill would allow the appropriate federal banking agency and the Attorney General to
jointly reduce this waiting period to five days if both agencies determine that the proposal would
not result in significantly adverse effects on competition in any relevant market. This revision
would allow the parties to an approved bank merger or acquisition to more quickly consummate
their transaction and seek to achieve any resulting economies of scale or efficiencies.
Importantly, the amendment would not shorten the time period that private parties have to
challenge the appropriate banking agency’s approval of the transaction under the Community
Reinvestment Act. In addition, a mandatory thirty-day waiting period would continue to be
required for any transaction unless the Attorney General agreed to a shorter period (other than in
cases involving a bank failure or an emergency, for which the statutes already set different
periods).

Eliminate certain unnecessary reports

Another provision in the bill would eliminate certain reporting requirements that
currently are imposed by statute on banks and their executive officers and principal
shareholders. In particular, the bill repeals three reporting provisions. The first requires any
executive officer of a bank to file a report with the bank's board of directors whenever the
executive officer obtains a loan from another bank in an amount that exceeds the amount the
executive officer could obtain from his or her own bank. The second provision requires a
bank to file a separate report with its quarterly call report regarding any loans the bank has
made to its executive officers during the current quarter. The third reporting provision
requires the executive officers and principal shareholders of a bank to file an annual report
with the bank’s board of directors if the officer or shareholder has any loan outstanding from a

correspondent bank of the bank. This provision also authorizes the federal banking agencies to
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issue rules requiring a bank to publicly disclose information received from an executive officer
or principal shareholder concerning his or her loans from a correspondent bank.

These three reporting requirements are of limited usefulness and the Board has not
found that they contribute significantly to the effective monitoring of insider lending or the
prevention of insider abuse. Based on our supervisory experience, we believe the costs of
preparing and collecting these reports outweigh their benefits. Accordingly, we view them as
precisely the type of requirements that should be eliminated in a regulatory relief bill.

Moreover, elimination of these reporting requirements would not alter the statutory
restrictions on loans by banks to their executive officers and principal shareholders, or limit the
authority of the federal banking agencies to take enforcement action against a bank or its
insiders for violation of these statutory lending limits. In addition, the Board’s Regulation O
already requires that depository institutions and their insiders maintain sufficient information to
enable examiners to monitor the institution’s compliance with the federal banking laws
regulating insider lending, and each federal banking agency also would retain authority under
other provisions of law to collect information regarding insider lending.

Update exception allowing interlocks with small depository institutions

The bill also would update an exception already granted by statute under the Depository
Institutions Management Interlocks Act. That act generally prohibits depository organizations
that are not affiliated with each other from having management officials in common if the
organizations are located or have a depository institution affiliate located in the same

metropolitan statistical area (MSA), primary metropolitan statistical area, or consolidated
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metropolitan statistical area. The Act provides some modest leeway for interlocks with a
depository institution that has less than $20 million in assets.

This exception for small institutions was established in 1978 in recognition of the
special hardships that small institutions face in attracting and retaining qualified management.
The asset limit embodied in the exception, however, has not been increased since 1978 despite
inflation and the growth in the average size of depository institutions. Accordingly, the bill
would amend the exception to cover organizations with less than $100 million in assets that are
located in an MSA. This change would conform the asset limit for small institution director
interlocks with the exception already provided by statute for advisory and honorary director
interlocks.

Permit the Board to grant exceptions to attribution rule

The bill also contains a provision that we believe will help banking organizations
maintain attractive benefits programs for their employees. The BHC Act generally prohibits a
bank holding company from owning, in the aggregate, more than 5 percent of the voting shares
of any company without the Board’s approval. The BHC Act also provides that any shares held
by a trust for the benefit of a bank holding company or its shareholders, members or employees
are deemed to be controlled by the holding company. This attribution rule was intended to
prevent a bank holding company from using a trust established for the benefit of its management,
shareholders or employees to evade the BHC Act's restrictions on the acquisition of shares of
banks and nonbanking companies.

While this attribution rule generally is a useful tool in preventing evasions of the BHC
Act, it does not always provide an appropriate result. For example, it may not be appropriate to

apply the attribution rule when shares are acquired by a retirement trust, 401(k) plan or
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profit-sharing plan that operates for the benefit of employees of the bank holding company. In
these situations, the bank holding company may not have the ability to influence the purchase or
sale decisions of the employees or otherwise control shares that are held in trust for its
employees. The bill would allow the Board to address these situations by authorizing the Board
to grant exceptions from the attribution rule where appropriate.
Conclusion

The bill includes certain other provisions suggested by the Federal Reserve, including
useful clarifications of the ability of insured banks to acquire savings associations in interstate
merger transactions and of the authority of the federal banking agencies to maintain the
confidentiality of supervisory information obtained from foreign supervisory authorities. My
colleagues at the other federal banking agencies also have made numerous suggestions that you
will hear about this morning. I appreciate the opportunity to speak about the Board’s
legislative suggestions, and I look forward to working with both the subcommittee and the full

committee on this legislation.
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Introduction

Chairman Bachus, Ranking Member Sanders, and members of the Subcommittee,

1 appreciate this opportunity to appear before you again to discuss with you ways in which
we can reduce unnecessary regulatory burden on America’s banking system, and to express
the views of the Office of the Comptroller of the Currency (OCC) on H.R. 1375, the
Financial Services Regulatory Relief Act of 2003 (FSRR Act). Let me also thank
Congresswoman Capito, for again sponsoring a bill that includes sensible and appropriate
regulatory burden relief for national banks and other financial institutions.

Many of the provisions in the FSRR Act were also in H.R. 3951, the financial services
regulatory relief legislation which was prepared for Floor action in the House last year after
being reported by the Committee on Financial Services. I want to thank the Committee for
including almost all of the items suggested by the OCC in these bills. In addition to the
provisions that were in H.R. 3951, the FSRR Act also includes some important new
amendments that will advance the goal of reducing unnecessary burdens and costs on our
nation’s banks.

Effective bank supervision demands that regulators achieve a balance between promoting
and maintaining the safety and soundness of the banking system and fostering banks”
ability to conduct their business profitably and competitively. This is only possible if
banks are free from burdensome constraints that are not necessary to further the purposes
of the banking laws or to protect safety and soundness. Unnecessary burdens drive up the
costs of doing business for banks and their customers and prevent banks from effectively
serving the public. Periodic review of the banking statutes and regulations is an essential
means of ensuring that banks are not needlessly encumbered by requirements that are no
longer appropriate for today’s banking environment.

The OCC has a continuing commitment to review its regulations and make changes,
consistent with safety and soundness, to enable banks to keep pace with product
innovation, new technologies, and changing consumer demand. We constantly reassess the
effectiveness and efficiency of our supervisory processes to focus our efforts on the
institutions and activities that present the greatest risks, and to reduce unnecessary burdens
on demonstrably well-run banks. An exciting new development in this regard is the OCC’s
new “E-corp” system, which enables national banks to file their corporate applications
electronically. Using National BankNet, the OCC’s internet-based system for national
banks, national banks can now file new branch and branch relocation applications
electronically. We will be adding more applications to the system on a rolling basis.

In addition, we also are currently working with the other banking agencies to prepare for
the regulatory review required under section 2222 of the Economic Growth and Regulatory
Paperwork Reduction Act of 1996. Section 2222 requires the Federal Financial Institutions
Examination Council and each Federal banking agency to conduct a review of all
regulations every 10 years to identify outdated, unnecessary regulatory requirements. We
and the other Federal banking agencies have identified our teams for this project and our
work is already underway.
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However, the results that Congress can achieve today by removing or reducing regulatory
burden imposed by Federal statutes can be broader and more far-reaching than regulatory
changes that we can make under the current law. The FSRR Act contains a number of
important provisions that will help banks remain profitable and competitive by eliminating
unnecessary burden. My testimony will highlight several of these provisions.

The FSRR Act also contains provisions that further our ability to promote and maintain the
safety and soundness of the banking system. I will mention a few of these provisions in my
testimony. I will also take this opportunity to briefly discuss our suggestions to improve
some of the provisions in the FSRR Act and our recommendations for additional changes
that you may wish to consider as the legislation advances.

National Bank Provisions

The FSRR Act contains several provisions that would streamline and modernize aspects of
the corporate governance and interstate operations of national banks. The OCC strongly
supports these provisions.

For example, section 101 of the Act relieves a restriction in current law that impedes the
ability of national banks to operate as “Subchapter S” corporations. The National Bank Act
currently requires all directors of a national bank to own at least $1,000 worth of shares of
that bank or an equivalent interest in a bank holding company that controls the bank. The
requirement means that all directors must be shareholders, making it difficult or impossible
for some banks to comply with the 75-shareholder limit that defines eligibility for treatment
as a Subchapter S corporation. These banks are thus ineligible for the benefit of
Subchapter S tax treatment, which avoids a double tax on the bank’s earnings. Community
banks suffer most from this result.

Section 101 authorizes the Comptroller to permit the directors of banks seeking Subchapter
S status to satisfy the qualifying shares requirement by holding a debt instrument that is
subordinated to the amounts owed by the bank to its depositors and general creditors. The
holding of such an instrument would not cause a director to be counted as a shareholder for
purposes of Subchapter S. The subordinated liability has features resembling an equity
interest, however, since the directors could only be repaid if all other claims of depositors
and nondeposit general creditors of the bank were first paid in full, including the claims of
the FDIC, if any. The new requirement would thus ensure that directors retain the requisite
personal stake in the financial soundness of their bark, but yet would allow the bank to take
advantage of Subchapter S tax treatment.

Similarly, section 102 of the Act eliminates a requirement in current law that precludes a
national bank from prescribing, in its articles of association, the method for election of
directors that best suits its business goals and needs. Unlike most other companies and
state banks, national banks cannot choose whether or not to permit cumulative voting in the

! A detailed section-by-section review of the provisions of Title I, IV, and VI of the FSRR Act that are
relevant to the OCC’s responsibilities is attached to this testimony as an appendix.
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election of their directors. Instead, current law requires a national bank to permit its
shareholders to vote their shares cumulatively. Section 102 provides that a national bank’s
articles of association may permit cumulative voting. This amendment would conform the
National Bank Act to modern corporate codes and provide national banks with the same
corporate flexibility available to most corporations and state banks.

An important new provision that was added to FSRR Act is section 110. This provision is
strongly supported by the OCC and clarifies that the OCC may permit a national bank to
organize in any business form, in addition to a “body corporate.” An example of an
alternative form of organization would be a limited liability national association,
comparable to a limited lability company. The provision also clarifies that the OCC’s
rules will provide the organizational characteristics of a national bank operating in an
alternative form, consistent with safety and soundness. Except as provided by these
organizational characteristics, all national banks, notwithstanding their form of
organization, will have the same rights and privileges and be subject to the same
restrictions and enforcement authority.

Allowing a national bank to choose the business form that is most consistent with the
banks’ business plans improves the efficiency of a national bank’s operations. For
example, if the OCC should permit a national bank to organize as a limited liability
national association, this may be a particularly attractive option for community banks. The
bank may then be able to take advantage of the pass-through tax treatment for comparable
limited liability entities under certain tax laws and eliminate double taxation under which
the same earnings are taxed both at the corporate level as corporate income and at the
shareholder level as dividends. Some states currently permit state banks to be organized as
unincorporated limited liability companies (LLCs) and the FDIC recently adopted a rule
that allows certain state bank LLCs to qualify for Federal deposit insurance. This
amendment would clarify that the OCC can permit national banks to organize in an
alternative business form, such as an LLC.

Section 401 of the Act also simplifies the requirements that apply to a national bank that -
wishes to expand interstate by establishing branches de novo. Under the Riegle-Neal
Interstate Banking and Branching Efficiency Act of 1994, interstate expansion through
bank mergers generally is subject to a state “opt-out” that had to be in place by June 1,
1997. Under the timé frames set by the statute, interstate bank mergers were permissible in
all 50 states as of September 2001. By contrast, de novo branching still requires states to
pass legislation to affirmatively “opt-in” to permit out-of-state banks to establish new
branches in the state. Some states have done so, generally conditioning such de novo
branching on reciprocal de novo branching being allowed by the home state of the bank
proposing to branch in such a state.

The effect of current law is to require that, in many cases, banks must structure artificial
and unnecessarily expensive transactions in order to establish a new branch across a state
border -- which in some cases, is simply across town in a multi-state metropolitan area.
Section 401 repeals the requirement that a state must adopt an express “opt-in” statute to
permit the de novo branching form of interstate expansion for national banks and contains



138

parallel provisions for state member and non-member banks. Both state and national banks
and their customers would benefit significantly by this change, which would permit a bank
to freely choose which form of interstate expansion is most efficient for its needs and
customer demands. In today’s internet age, when customers can communicate remotely
with banks located in any state, restrictions on where a bank may establish “branch”
facilities to directly serve customers are an unnecessary legacy from a protectionist era that
detract from healthy competition and customer service.

Federal Branches and Agencies of Foreign Banks

The OCC also licenses and supervises Federal branches and agencies of foreign banks.
Federal branches and agencies generally are subject to the same rights and privileges, as
well as the same duties, restrictions, penalties, liabilities, conditions and limitations and
laws that apply to national banks. Thus, Federal branches and agencies will benefit equally
from the provisions in the FSRR Act that reduce burden on national banks. Branches and
agencies of foreign banks, however, also are subject to other requirements under the
International Banking Act of 1978 (IBA) that are unique to their organizational structure
and operations in the U.S. as an office of a foreign bank. The FSRR Act also includes
provisions amending the IBA that are intended to reduce certain unnecessary burdens on
Federal branches and agencies. We are supportive of these efforts. However, we believe
that one of the provisions can be improved to achieve the full benefits of burden reduction
and to preserve national treatment with national banks.

Section 107 provides that the OCC can set the capital equivalency deposit (CED)
requirements for a Federal branch or agency as necessary to protect depositors and other
investors and to be consistent with safety and soundness. However, that amount cannot be
less than the amount required by a state for a state-licensed branch or agency in which the
Federal branch or agency is located. This approach is a substantial improvement over the
inflexibility of the current law. However, the CED requirements could be made even more
risk-focused. The OCC has provided the Committee with an alternate that allows the
OCC, after consultation with the Federal Financial Institutions Examination Council, to
adopt regulations allowing the CED to be set on a risk-based institution-by-institution
basis. Such an approach would more closely resemble the risk-based capital framework
that applies to both national and state banks.

Information Sharing With Foreign Supervisors

A new provision added to the bill will be particularly helpful to the OCC and the other
banking agencies in negotiating information sharing agreements with foreign supervisors.
Section 610 clarifies that the OCC, Federal Reserve Board, FDIC, and OTS cannot be
compelled to disclose information obtained from a foreign regulator under an information
sharing agreement, or pursuant to other lawful procedures, if public disclosure of the
information would cause the foreign authority to violate foreign law. However, nothing in
this provision would allow the agency to withhold information from Congress or prevent
the agency from complying with a court order in an action commenced by the United States
or the agency. This clear statement in the law will facilitate information sharing and will
provide foreign supervisors with assurances that public disclosure of confidential
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supervisory information will be limited in cases in which such disclosures will violate
foreign laws.

Safety and Soundness Provisions

The FSRR Act also contains a number of provisions that further the objective of promoting
and maintaining the safety and soundness of the banking system. One of the most
important of these provisions is section 405, which expressly authorizes the Federal
banking agencies to enforce written agreements and conditions imposed in writing in
connection with an application or when the agency imposes conditions as part of its
decision not to disapprove a notice, e.g., a Change in Bank Control Act (CBCA) notice.

This provision also would supersede recent Federal court decisions that conditioned the
agencies’ authority to enforce such conditions or agreements on a showing that the non-
bank party to the agreement was “unjustly enriched.” Section 405 also contains a valuable
measure that clarifies that controlling parties and affiliates of banks many not evade their
capital commitments to the bank through bankruptcy. These changes will enhance the
safety and soundness of depository institutions and protect the deposit insurance funds
from unnecessary losses. Finally, as stated earlier, this section also clarifies the banking
agencies’ authority to impose and enforce conditions in cormection with the agency’s
decision not to object to a CBCA or other notice.

The Act also contains another provision that promotes safety and soundness by providing
the Federal banking agencies with greater flexibility to manage resources more efficiently
and deal more effectively with problem situations. Current law mandates that most banks
be examined on-site on prescribed schedules. This can, in certain circumstances, interfere
with the ability of the banking agencies to concentrate their supervisory oversight on the
most problematic institutions. Section 601 of the bill would permit the agencies, when
necessary for safety and soundness purposes, to adjust their mandatory examination
schedules to concentrate resources on particularly troubled or risky institutions.

We also recommend that we and the other banking agencies have more flexibility in
assigning our examiners to particular institutions. To further that goal, the banking
agencies worked together to develop an amendment that broadly addresses particular
ethical issues facing our examiners and we thank the Commitiee for including this
provision in section 613 of the bill. Current law provides that criminal penalties may be
imposed on a Federal bank examiner who examines a bank from which the examiner
receives an extension of credit, including a credit card issued by that institution. The
financial institution that extends such credit to the examiner also is subject to criminal
penalties. This limits the flexibility of the OCC and the other banking agencies to assign
examiners to particular institutions or examination teams, even if the extension of credit is
on the bank’s customary terms and the examiner's skills or expertise would contribute
materially to the examination.

Section 613 provides that the Federal financial institutions regulatory agencies, including
the Federal banking agencies, may grant exemptions from the prohibition to their
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examiners by regulation or on a case-by-case basis if an extension of credit would not
affect the integrity of the examination. The agencies must consult with each other in
developing regulations providing for the exemptions and case-by-case exemptions only
may be granted after applying certain specific factors. In addition, the amendment
expressly provides that examiners may have credit cards without disqualification or
recusal, but subject to the safeguard that the cards must be issued under the same terms and
conditions as cards issued to the general public.

Section 603 of the FSRR Act also improves the Federal banking agencies’ ability to keep
bad actors out of our nation’s depository institutions. This provision gives the Federal
banking agencies the authority to prohibit a person convicted of a crime involving
dishonesty, breach of trust, or money laundering from participating in the affairs of an
uninsured national or state bank or uninsured branch or agency of a foreign bank without
the consent of the agency. Under current law, the ability to keep these bad actors out of
depository institutions applies only to insured depository institutions. Sec. 611 further
would amend the law to provide the Federal Reserve Board with the authority to keep
persons convicted of these offenses from participating in the affairs of a bank holding
company or its nonbank subsidiaries, or an Edge or Agreement corporation. To further
strengthen this authority, we recommend that this provision be expanded to clarify that the
Federal banking agencies also can prohibit these persons from participating in the affairs of
nonbank subsidiaries of the banks that we supervise.

Two other important new provisions have been added to the FSRR Act to promote safety
and soundness. These provisions were developed on an interagency basis by the Federal
banking agencies and, in my testimony last year, I recommended that these provisions be
included in the bill.

First, under current law, independent contractors for insured depository institutions are
treated more leniently under the enforcement provisions in the banking laws than are
directors, officers, employees, controlling shareholders, or even agents for the institution or
shareholders, consultants, and joint venture partners who participate in the affairs of the
institution (institution-affiliated parties). To establish that an independent contractor, such
as an accountant, has the type of relationship with the insured depository institution that
would allow a Federal banking agency to take action against the accountant for a violation
of law, breach of fiduciary duty, or an unsafe or unsound banking practice, the banking
agency must show that the accountant “knowingly and recklessly” participated in such a
violation. This standard is so high that it is extremely difficult for the banking agencies to
take enforcement actions against accountants and other contractors who engage in wrongful
conduct. Section 614 of the FSRR Act removes the “knowing and reckless” requirement to
hold independent contractors to a standard that is more like the standard that applies to
other institution-affiliated parties.

Second, section 409 amends the CBCA to address issues that have arisen for the banking
regulators when a stripped-charter institution (i.e., an insured bank that has no ongoing
business operations because, for example, all of the business operations have been
transferred to another institution) is the subject of a change-in-control notice. The
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agencies’ primary concern with such CBCA notices is that the CBCA is sometimes used as
a way to acquire a bank with deposit insurance without submitting an application for a de
novo charter and an application for deposit insurance. In general, the scope of review of a
de novo charter application or deposit insurance application is more comprehensive than
the statutory grounds for denial of a notice under the CBCA. There also are significant
differences between the application and notice procedures. In the case of an application,
the banking agency must affirmatively approve the request before a transaction can be
consummated. Under the CBCA, if the Federal banking agency does not act to disapprove
a notice within certain time frames, the acquiring person may consummate the transaction.
In the case of a CBCA notice to acquire a stripped-charter institution, acquirers are
effectively buying a bank charter without the scope of review that the law imposes when
applicants seek a new charter, even though the risks presented by the two sets of
circumstances may be substantively identical. To address these concerns, section 409 of
the FSRR Act expands the criteria in the CBCA that allow a Federal banking agency to
extend the time period to consider a CBCA notice so that the agency may consider business
plan information and would allow the agency to use that information in determining
whether to disapprove the notice.

Additional Suggestion To Improve Information Sharing

Another item that we recommend be included in the bill is an amendment that would
permit all of the Federal banking agencies -- the OCC, FDIC, OTS, and the Federal
Reserve Board -- to establish and use advisory committees in the same manner. Under
current law, only the Board is exempt from the public disclosure requirements of the
Federal Advisory Committee Act (FACA). The OCC, FDIC, and OTS, however, also
supervise insured depository institutions and these institutions and their regulators have the
same need to share information and to be able to conduct open and frank discussions about
important supervisory and policy issues. Because of the potentially sensitive nature of this
type of information, the public meeting and disclosure requirements under FACA could
inhibit the supervised institutions from providing the OCC, FDIC, or OTS with their
candid views. Our amendment would enhance the free exchange of information between
all depository institutions and their Federal bank regulators with resulting safety and
soundness benefits.

Bank Parity with Special Provisions for Thrifts

Finally, [ note that the bill contains provisions providing beneficial treatment to Federal
thrifts in areas where there is no reason to particularly distingnish Federal thrifts from
national banks or State banks. These provisions include section 213 (Federal court
diversity jurisdiction determined only on the basis of where an institution has its main
office, eliminating consideration of where it has its principal place of business) and section
503 (eliminating geographic restrictions on thrift service companies). Similar issues may
exist with respect to some of the other sections. The nature of these provisions is such that,
if they are considered appropriate by the Subcommittee, there is no basis not to make them
applicable to banks as well as thrifts.
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Conclusion

Once again, Mr. Chairman, on behalf of the OCC, I thank you for your leadership in
pursuing this legislation. As I have indicated, the OCC supports the Act and believes that
many of its provisions will go far to promote the objectives I have described today. In the
areas in which we have recommended that you consider additional improvements, we
would be pleased to work with your staff to develop appropriate legislative language for
the Subcommittee’s consideration.

1 am pleased to have had this opportunity to provide our views on this important initiative,
and I would be happy to answer any questions you may have.
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APPENDIX

H.R.1375
“THE FINANCIAL SERVICES REGULATORY
RELIEF ACT OF 2003”

SUMMARY AND COMMENTS
OF THE
OFFICE OF THE COMPTROLLER OF THE CURRENCY
ONTITLES L, IV, AND VI

TITLE I - NATIONAL BANK PROVISIONS

Sec. 101. National Bank Directors.

SUMMARY: This section would amend section 5146 of the Revised Statutes of the United
States (12 U.S.C. § 72) to provide more flexible requirements regarding director qualifying
shares for national banks operating, or seeking to operate, as Subchapter S corporations. The
National Banking Act currently requires all directors of a national bank to own “shares of the
capital stock™ of the bank having an aggregate par value of at least $1,000, or an equivalent
interest, as determined by the Comptroller, in a bank holding company that controls the bank.
The amendment would permit the Comptroller to allow the use of a debt instrument that is
subordinated to the interests of depositors, the Federal Deposit Insurance Corporation (FDIC),
and other general creditors to satisfy the qualifying shares requirement for directors of national
banks seeking to operate in Subchapter S status.

OCC COMMENTS: The OCC supports this change to the law. The requirement in current law
creates difficulties for some national banks that operate in Subchapter S form. It effectively
requires that all directors be shareholders, thus making it difficult or impossible for some banks
to comply with the 75-shareholder limit that defines eligibility for the benefit of Subchapter S tax
treatment, which avoids double tax on the bank’s earnings. Such a subordinated debt instrument
would have features resembling an equity interest, since the directors could only be repaid if all
other claims of depositors and nondeposit creditors of the bank were first paid in full, including
the FDIC’s claims, if any. It would thus ensure that directors retain their personal stake in the
financial soundness of the bank. However, the holding of such an instrument would not cause a
director to be counted as a shareholder for purposes of Subchapter S.

Sec. 102. Voting in Shareholder Elections.
SUMMARY: This section would amend section 5144 of the Revised Statutes of the United

States (12 U.S.C. § 61). Section 5144 imposes mandatory cumulative voting requirements on
all national banks. This law currently requires that, in all elections of national bank directors,
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each shareholder has the right to (1) vote for as many candidates as there are directors to be
elected and to cast the number of votes for each candidate that is equal to the number of shares
owned, or (2) cumnulate his or her votes by multiplying the number of shares owned by the
number of directors to be elected and casting the total number of these votes for only one
candidate or allocating them in any manner among a number of candidates. This amendmient
would permit a national bank to provide in its articles of association which method of electing its
directors best suits its business goals and needs and would provide the OCC with authority to
issue regulations to carry out the purposes of this section.

OCC COMMENTS: The OCC supports this change to national banking law. The Model
Business Corporation Act and most states’ corporate codes provide that cumulative voting is
optional. This amendment would conform this provision of the National Bank Act to modem
corporate codes and would provide national banks with the same corporate flexibility available
to most state corporations and state banks.

Sec. 103. Simplifying Dividend Calculations for National Banks.

SUMMARY: This section would amend section 5199 of the Revised Statutes of the United
States (12 U.S.C. § 60) to simplify the formula for calculating the amount that a national bank
may pay in dividends. The current law requires banks to follow a complex formula that is unduly
burdensome and unnecessary for safety and soundness. The proposed amendment would retain
certain safeguards in the current law that provide that national banks (and state member banks)'
need the approval of the Comptroller (or the Federal Reserve Board (FRB) in the case of state
member banks) to pay a dividend that exceeds the current year’s net income combined with any
retained net income for the preceding two years. For purposes of the approval requirement, these
Federal regulators would retain the authority to reduce the amount of a bank’s “net income” by
any required transfers to funds, such as a sinking fund for retirement of preferred stock.

OCC COMMENTS: The OCC supports this amendment. The amendment would reduce burden
on banks in a manner that is consistent with safety and soundness. Among other things, the
amendment would ensure that the OCC (and the FRB for state member banks) will continue to
have the opportunity to deny any dividend request that may deplete the net income of a bank that
may be moving towards troubled condition. Importantly, the amendment would not affect other
safeguards in the National Bank Act (12 U.S.C. 56). These provisions generally prohibit
national banks from withdrawing any part of their permanent capital or paying dividends in
excess of undivided profits except in certain circumstances.

Moreover, other safeguards, such as Prompt Corrective Action, have been enacted in the last ten
years that provide additional safety and soundness protections for all insured depository
institutions. The proposed amendment would not affect the applicability of these safeguards.
These additional safeguards prohibit any insured depository institution from paying any dividend
if, after that payment, the institution would be undercapitalized (see 12 U.S.C. § 1831o(d)(1)).

! See 12 U.S.C. 324 and 12 C.F.R. 208.5 generally applying the national bank dividend approval requirements to
state member banks.
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Sec. 104. Repeal of Obsolete Limitation on Removal Authority of the Comptroller of the
Currency.

SUMMARY: This provision amends section 8(e)(4) of the Federal Deposit Insurance Act
(FDIA) (12 U.S.C. § 1818(e)(4)) relating to the procedures for the removal of an institution-
affiliated party (IAP) from office or participation in the affairs of an insured depository
institution. With respect to national banks, current law requires the OCC to certify the findings
and conclusions of an Administrative Law Judge to the FRB for the FRB’s determination as to
whether any removal order will be issued. This amendment would remove this certification and
FRB approval process and allow the OCC directly to issue the removal order with respect to
national banks.

OCC COMMENTS: The OCC supports this amendment. This present system stems from
historical decisions made by Congress on circumstances that are no longer applicable.

Originally, the role of the OCC in removal cases was to certify the facts of the case to the FRB.
The FRB then made the decision to pursue the case and made the final agency decision. At that
time, the Comptroller was a member of the FRB and therefore participated in the FRB’s final
removal decision. However, Congress later removed the Comptroller from the FRB and gave the
OCC the authority to issue suspensions and notices of intention to remove.

All of the Federal banking agencies, except the OCC, may remove a person who engages in
certain improper conduct from the banking business. In the case of the OCC, the determination
of whether to remove an individual from a national bank (and thus from the banking business) is
made by the FRB. This amendment would give the Comptroller the same removal authority as
the other banking agencies to issue orders to remove persons who have been determined under
the statute to have, for example, violated the law or engaged in unsafe or unsound practices in
connection with an insured depository institution. Like the other banking agencies, the
Comptroller should make these decisions about persons who engage in improper conduct in
connection with the institutions for which the Comptroller is the primary supervisor. Thisisa
technical change to streamline and expedite these actions and has no effect on a person’s right to
seek judicial review of any removal order. The FRB also supports this amendment.

Sec. 105. Repeal of Intrastate Branch Capital Requirements.

SUMMARY: This provision would amend section 5155(c) of the Revised Statutes of the United
States (12 U.S.C. § 36(c)) to repeal the requirement that a national bank, in order to establish an
intrastate branch in a state, must meet the capital requirements imposed by the state on state
banks seeking to establish intrastate branches.

OCC COMMENTS: The OCC supports this technical amendment to repeal the obsolete capital
requirement for the establishment of intrastate branches by national banks. This amendment
passed the House on October 9, 1998 in Sec. 306 of H.R. 4364, the Depository Institution
Regulatory Streamlining Act of 1998, and was also included in later legislation introduced in the
House. This requirement is not necessary for safety and soundness. Branching restrictions are
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already imposed under other provisions of law to limit the operations of a bank if it is in troubled
condition. See 12 U.S.C. § 18310o(e) (prompt corrective action).

Sec. 106. Clarification of Waiver of Publication Requirements for Bank Merger Notices.

SUMMARY:: This section would amend sections 2(a) and 3(a)(2) of the National Bank
Consolidation and Merger Act (12 U.S.C. § 215(a) and 215a(a)(2), respectively) concerning the
newspaper publication requirement of a shareholder meeting to vote on a consolidation or
merger of a national bank with another bank located within the same state. This change would
clarify that the publication requirement may be waived by the Comptroller in the case of an
emergency situation or by unanimous vote of the shareholders of the national or state banks
involved in the transaction.

This amendment does not affect other requirements in the law. The current law also requires that
the consolidation or merger must be approved by at least a 2/3 vote of the sharcholders of each
bauok involved in the transaction. In addition, the sharcholders of the banks generally must
receive notice of the meeting by certified or registered mail at least ten days prior to the meeting,
These provisions are not changed.

OCC COMMENTS: The OCC supports this amendment. The amendment would clarify the
intent of the statute and remove any ambiguity as to its meaning.

Sec. 107. Capital Equivalency Deposits for Federal Branches and Agencies of Foreign
Banks.

SUMMARY: This section would amend section 4(g) of the International Banking Act of
1978 (IBA) (12 U.S.C. § 3102(g)) with respect to the Comptroller’s authority to set the
amount of the capital equivalency deposit (CED) for a Federal branch or agency. The CED is
intended to ensure that assets will be available in the U.S. for creditors in the event of
liquidation of a U.S. branch or agency. The current CED statute that applies to foreign banks
operating in the U.S. through a Federal license may impose undue regulatory burdens without
commensurate safety and soundness benefits. These burdens include obsolete requirements
about where the deposit must be held and the amount of assets that must be held on deposit.
As a practical matter, the IBA sets the CED at 5% of total liabilities of the Federal branch or
agency and provides that the CED must be maintained in such amount as determined by the
Comptroller. As aresult, Federal branches and agencies often must establish a CED that is
targer than the capital that would be required for a bank of corresponding size or for a similar
size State-chartered foreign branch or agency in major key States.

Section 107 provides that the OCC can set the CED requirements for a Federal branch or
agency as necessary to protect depositors and other investors and to be consistent with safety
and soundness. However, that amount cannot be less than the amount required by a state for a
state-licensed branch or agency in the state in which the Federal branch or agency is located.
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OCC COMMENTS: Section 107 represents a substantial improvement over the inflexibility
of current law; however, the CED standards could be made even more risk-focused. Last year
and again this year the OCC provided the Committee with an amendment that allows the
OCC, after consultation with the Federal Financial Institutions Examination Council (FFIEC),
to adopt regulations allowing the CED to be set on a risk-based institution-by-institution
basis. Such an approach would more closely resemble the risk-based capital framework that
applies to national and state banks. The FRB has no objections to the OCC’s amendment.

Sec. 108. Equal Treatment for Federal Agencies of Foreign Banks.

SUMMARY: This section would amend section 4(d) of the IBA (12 U.S.C. § 3102(d)) to
provide that the prohibition on uninsured deposit-taking by Federal agencies of foreign banks
applies only to deposits from U.S. citizens or residents. As a result, a Federal agency would be
able to accept uninsured foreign source deposits from non-U.S. citizens. State agencies of
foreign banks may accept uninsured deposits from parties who are neither residents nor citizens
of the United States, if so authorized under state law. However, due to slight language
differences in the IBA, the D.C. Circuit Court of Appeals has held that Federal agencies cannot
accept any deposits, including those from noncitizens who reside outside of the United States.
Conference of State Bank Supervisors v. Conover, 715 F.2d 604, 623 (D.C. Cir. 1983).

OCC COMMENTS: The OCC supports this amendment. This amendment would allow
Federal agencies to accept the limited uninsured foreign source deposits that state agencies
may accept under the IBA. As a result, the amendment would repeal an unnecessary
regulatory burden that has competitively disadvantaged Federal agencies and prevented them
from offering the same services to foreign customers that may be offered by state agencies.
Because these deposits are not insured, this amendment does not pose any risks to the deposit
insurance fund.

Sec. 109. Maintenance of a Federal Branch and a Federal Agency in the Same State.

SUMMARY: This section would amend section 4(e) of the IBA (12 U.S.C. § 3102(e)) to
provide that a foreign bank is prohibited from maintaining both a Federal agency and a Federal
branch in the same state only if state law prohibits maintaining both an agency and a branch in
the state. Current law prohibits a foreign bank from operating both a Federal branch and a
Federal agency in the same state notwithstanding that state law may allow a foreign bank to
operate both types of offices.

OCC COMMENTS: The OCC supports this change. According to the legislative history of the
current provision, this prohibition was included in the IBA to maintain parity with state
operations. However, today some states permit foreign banks to maintain both a branch and
agency in the same state. Florida law permits a foreign bank to operate more than one agency,
branch, or representative office in Florida (see Fla. Stat. Ann. § 663.06). Other states, such as
Connecticut, also may permit a foreign bank to have both a state branch and a state agency (see
Conn. Gen. Stat. Ann. § 36a-428). This amendment would repeal an outdated regulatory burden
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in current law and permit a foreign bank to maintain both a Federal branch and a Federal agency
in those states that do not prohibit a foreign bank from maintaining both of these offices. This
change would enhance national treatment and give foreign banks more flexibility in structuring
their U.S. operations.

Sec. 110. Business Organization Flexibility for National Banks.

SUMMARY: This section would amend the Revised Statutes of the United States (12 U.S.C. §
21 et seq.) to clarify the Comptroller’s authority to adopt regulations allowing national banks to
be organized in different business forms. Notwithstanding the form of organization, however, all
national banks would continue to have the same rights and be subject to the same restrictions and
requirements except to the extent that differences are appropriate based on the different forms of
organization.

OCC COMMENTS: The OCC strongly supports this amendment. This amendment would
reduce burden on national banks and allow them to choose among different business
organizational forms, as permitted by the Comptroller, and to select the form that is most
consistent with the their business plans and operations so that it may operate in the most efficient
manner. Certain alternative business structures may be particularly attractive for community
banks. For example, if the Comptroller should permit a national bank to be organized as a
limited liability national association and establish the characteristics of such a national bank, the
bank then may be able to take advantage of the pass-through tax treatment for comparable
limited lability entities under certain tax laws and eliminate double taxation under which the
same earnings are taxed both at the corporate level as corporate income and at the shareholder
level as dividends.

Some states currently permit state banks to be organized as unincorporated limited liability
companies (LLCs) and the FDIC recently adopted a rule that will result in certain state bank
LLCs being eligible for Federal deposit insurance. Clarifying that national banks also may be
organized in alternative business forms will provide a level playing field.

Sec. 111. Clarification of the Main Place of Business of a National Bank.

SUMMARY: This section would amend two sections in the Revised Statutes of the United
States (12 U.S.C. §§ 22 and 81). The amendment would replace obsolete language that is used
in these two sections with the modern term “main office.”

OCC COMMENTS: The OCC supports these technical amendments. The change to 12 U.S.C.
§ 22 would clarify that the information required to be included in a national bank’s organization
certificate is the location of its main office. The change of 12 U.S.C. § 81 would clarify that the
general business of a national bank shall be transacted in its main office and in its branch or
branches. Both statutes currently use obsolete terms to describe a main office of a national
bank.
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TITLE IV -- DEPOSITORY INSTITUTION PROVISIONS

Sec. 401. Easing Restrictions on Interstate Branching and Mergers.

SUMMARY: This section would amend section 5155(g) of the Revised Statutes of the United
States (12 U.S.C. § 36(g)), section 18(d)(4) of the FDIA (12 U.S.C. § 1828(d)(4)), section 9 of
the Federal Reserve Act (12 U.S.C. § 321), and section 3(d)(1) of the Bank Holding Company
Act (BHCA) (12 U.S.C. § 1842(d)(1)) to ease certain restrictions on interstate banking and
branching. Under the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994
(Riegle-Neal Act), an out-of-state national or state bank may establish a de rovo branch in a state
only if that state has adopted legislation affirmatively “opting in” to de novo branching. This
amendment would repeal the requirement that a state expressly must adopt an “opt-in” statute to
permit the de novo branching form of interstate expansion.

In addition, the Riegle-Neal Act permits a state to prohibit an out-of-state bank or bank
holding company from acquiring an in-state bank that has not been in existence for up to
five years. This amendment also would repeal the state age requirement.

Also, the amendment would amend the FDIA to authorize consolidations or mergers between an
insured bank and a noninsured bank with different home states and amend national banking law
relating to consolidations or mergers between noninsured national banks and other noninsured
banks with different home states. .

OCC COMMENTS: The OCC supports the changes to the law to remove the restrictions on
interstate de novo branching. Enactment of this amendment should enhance competition in
banking services with resulting benefits for bank customers. Moreover, it will ease burdens on
banks that are planning interstate expansion through branches and would give banks greater
flexibility in formulating their business plans and in making choices about the form of their
interstate operations.

Under the Riegle-Neal Act, interstate expansion through bank mergers generally is subject to a
state “opt-out” that had to be in place by June 1, 1997. While two states “opted out™ at the time,
interstate bank mergers are now permissible in all 50 states. By contrast, de novo branching by
banks requires states to pass legislation to affirmatively “opt-in” to permit out-of-state banks to
establish new branches in the state. This requires banks in many cases to structure artificial and
unnecessarily expensive transactions in order for a bank to simply establish a new branch across a
state border. However, Federal thrifts are not similarly restricted and generally may branch
interstate without the state law “opt-in” requirements that are imposed on banks.

In addition, the OCC supports the amendments that would repeal the state age requirement. This
additional limitation on bank acquisitions by out-of-state banking organizations is no longer
necessary if interstate de novo branching is permitted.
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Sec. 402. Statute of Limitations for Judicial Review of Appointment of a Receiver for
Depository Institutions.

SUMMARY: This provision would amend section 2 of the National Bank Receivership Act (12
U.S.C. § 191) and section 11{c}(7) of the FDIA (12 U.S.C. § 1821(c)7)) to provide for a 30-day
period to judicially challenge a determination by the OCC to appoint a receiver for a national
bank under the National Bank Receivership Act or by the FDIC to appoint itself as receiver
under the FDIA under certain conditions. Current law generally provides that challenges to a
decision by the OTS to appoint a receiver or conservator for an insured savings association or the
FDIC to appoint itself as receiver or conservator for an insured state depository institution must
be raised within 30 days of the appointment. 12 U.S.C. §§ 1464(d)(2)(B), 1821(c)(7). There is,
however, no statutory limit on a national bank’s ability to challenge a decision by the OCC to
appoint a receiver of an insured or uninsured national bank.> As a result, the general six-year
statute of limnitations for actions against the U.S. applies to the OCC’s receiver appointments.
See James Madison, Ltd. v. Ludwig, 82 F.3d 1085 (D.C. Cir. 1996).

Moreover, under the FDIA, there are some circumstances under which FDIC may be appointed
or appoint itself as receiver or conservator for an insured depository institution that are not
specifically subject to the general 30-day judicial review period. As a technical matter, the
amendment also would harmonize these provisions in the FDIA with the general 30-day rule.

Finally, the amendment would provide that the changes made in the statute of limitations under
these provisions applies with respect to conservators, receivers, or liquidating agents appointed
on or after the date of enactment of the new law.

OCC COMMENTS: The OCC supports this amendment to national banking law. This
amendment passed the House on October 9, 1998 in Sec. 304 of H.R. 4364, the Depository
Institution Regulatory Streamlining Act of 1998, and was also included in later legislation
introduced in the House. The six-year protracted time period under current law severely limits
the OCC's authority to manage insolvent national banks that are placed in receivership by the
agency and the ability of the FDIC to wind up the affairs of an insured national bank in a timely
manner with legal certainty. (In the case of an insured national bank that is placed in
receivership by the OCC, the FDIC must be appointed the receiver.) This amendment would
make the statute of limitations governing the appointment of receivers of national banks
consistent with the time period that generally applies to other depository institutions. The
amendment would not affect a national bank’s ability to challenge a decision by the OCC to
appointment a receiver, but simply require that these challenges must be brought in a timely
manner and during the same time frame that generally applies to other depository institutions.

Sec. 403. Reporting Requirements Relating to Insider Lending.

SUMMARY: This provision would amend section 22(g) of the Federal Reserve Act (12 U.S.C.
§ 375a) and section 106(b}(2) of the Bank Holding Company Act Amendments of 1970 (12

? Under current law, there is a 20-day statute of limitations for challenges to the OCC’s decision to appoint a
conservator of a national bank. 12 U.S.C. § 203(b)(1).
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U.S.C. § 1972(2)) to eliminate certain reporting requirements concerning loans made to insiders.
Specifically, the reports that would be eliminated are (1) the report that must be filed with a
bank’s board of directors when an executive officer of the bank obtains certain types of loans
from another bank that exceeds the amount the officer could have obtained from his or her own
bank, (2) the supplemental report a bank must file with its quarterly call report identifying any
loans made to executive officers during the previous quarter, and (3) an annual report filed with a
barik’s board of directors by its executive officers and principal shareholders regarding
outstanding loans from correspondent banks.

OCC COMMENTS: The OCC supports these amendments. Nothing in these amendments
affects the insider lending restrictions that apply to national banks or the OCC’s enforcement of
those restrictions. Moreover, the OCC believes that it will continue to have access to sufficient
information during the examination process to review a national bank’s compliance with the
insider lending laws. Under the OCC’s regulations, national banks are required to follow the
FRB’s regulations regarding insider lending restrictions and reporting requirements (see 12
C.F.R. § 31.2). The FRB’s regulations require member banks to maintain detailed records of all
insider lending. In addition, the OCC has the authority under 12 U.S.C. § 1817(k) to require any
reports that it deems necessary regarding extensions of credit by a national bank to any of its
executive officers or principal shareholders, or the related interests of such persons.

Sec. 404. Amendment to Provide an Inflation Adjustment for the Small Depository
Institution Exception under the Depesitory Institution Management Interlocks Act.

SUMMARY: This provision would amend section 203(1) of the Depository Institutions
Management Interlock Act (DIMIA) (12 U.S.C. § 3202(1)). Under current law, generally a
management official may not serve as a management official of any other nonaffiliated
depository institution or depository institution holding company if (1) their offices are located or
they have an affiliate located in the same MSA, or (2) the institutions are located in the same
city, town, or village, or a city, town, or village that is contiguous or adjacent thereto. For
institutions of less than $20 million in assets, the SMSA restriction does not apply. The
amendment would increase the current $20 million exemption to $100 million.

QOCC COMMENTS: The OCC supports this amendment. This $20 million cap has not been
amended since the current law was originally enacted in 1978. However, the asset size of FDIC-
insured commercial banks between 1976 and 2000 has increased over five fold. Depository
institutions of all sizes will continue to be subject to the city, town, or village test.

Sec. 405. Enhancing the Safety and Soundness of Insured Depository Institutions.

SUMMARY: This provision would add a new section to the FDIA (12 U.S5.C. § 1811, et seq.)
to provide that the Federal banking agencies may enforce the terms of (1) conditions imposed in
writing in connection with an application, notice, or other request, and (2) written agreements.
The amendment also would clarify the existing authority of the FDIC as receiver or conservator
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to enforce written conditions or agreements entered into between insured depository institutions
and 1APs.

Finally, the amendment would amend section 18(u) of the FDIA (12 U.S.C. § 1828(u)). This
section of the law provides that certain transfers to depository institutions to bolster their capital
cannot be reversed under the Bankruptcy Code or other law if the affiliate or controlling
shareholder making the transfer later becomes bankrupt. The amendment would delete the
requirement that the insured depository institution had to be undercapitalized at the time of the
transfer for the transfer to be protected under this provision.

OCC COMMENTS: The OCC supports these changes to the law. This amendment enhances
the safety and soundness of depository institutions and protects the deposit insurance funds from
unnecessary losses. This amendment is intended to reverse some court decisions that question
the authority of the agencies to enforce such conditions or agreements against institution-
affiliated parties (IAP) without first establishing that the JAP was unjustly enriched. In addition,
the amendment would clarify that a condition imposed by a banking agency in connection with
the nondisapproval of a notice, e.g., a notice under the Change in Bank Act, can be imposed and
enforced under the FDIA. Finally, the OCC also supports the change to section 18(u) of the
FDIA. The amendment enhances safety and soundness by protecting the capital of insured
depository institutions.

Sec. 406. Investments by Insured Savings Associations in Bank Service Companies
Authorized.

SUMMARY: This section would amend the Bank Service Company Act (12 U.S.C. § 1861, ez
seq.) to allow an insured savings association to be an investor in a bank service company. Under
current law, a bank service company must be owned by one or more insured banks and, thus, a
savings association cannot invest in these entities. In addition, this provision would amend
section 5(c)(4)(B) of the Home Owners’ Loan Act (HOLA) (12 U.S.C. § 1464(c)(4)(B)) to
provide that a Federal savings association may invest in a service company under HOLA if the
company is owned by state and Federal depository institutions. Under current law, a Federal
savings association may invest in a service company under HOLA only if the corporation is
organized under the laws of the state in which the association’s home office is located and the
corporation is owned only by state and Federal savings associations having their home offices in
such state. Another provision in this bill, Sec. 503, would amend HOLA to eliminate the
geographic limits on service companies authorized under that law and, thus, would no longer
require that the company must be located in the investors’ home state.

OCC COMMENTS: The OCC does not object to section 406, but suggests that if, under section
503, geographic limits on thrift service companies are eliminated, geographic restrictions on
bank service companies should similarly be lifted.

Sec. 407. Cross Guarantee Authority.
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SUMMARY: This section would amend section 5(e)(9)(A) of the FDIA (12 U.S.C. §
1815(e)(9)(A)) to provide that, for purposes of determining liability of commonly controlled
depository institutions for FDIC losses, institutions are commonly controlled if they are
controlled by the same company. Under current law, institutions are only commonly controlied
if controlled by the same “depository institution holding company.” Such a holding company
includes only a bank holding company or savings and loan holding company. However, if the
subsidiary institution is, for example a credit card bank or a trust company, it is not a “bank” for
purposes of the BHCA. Because the holding company is not a bank holding company, there is
no cross guarantee liability under current law.

OCC COMMENTS: The OCC supports this amendment, which would correct a gap in the
current law to ensure that cross guarantee liability applies equally to any company that controls
more than one insured depository institution.

Sec. 408. Golden Parachute Authority and Nonbank Holding Companies.

SUMMARY: This section would amend section 18(k) of the FDIA (12 U.S.C. § 1828(k)) t¢
clarify the FDIC’s authority to limit golden parachute payments or indemnification payments
made by any company that controls an insured depository institution. Similar to the provision
surnmarized in Sec. 407, current law only applies to “depository institution holding companies.”

OCC COMMENTS: The OCC also supports this amendment to correct a gap in the law.

Sec. 409. Amendments Relating to Change in Bank Control.

SUMMARY: This section would amend the Change in Bank Control Act (CBCA) in section
7(3) of the FDIA (12 U.S.C. § 1817())) to expand the criteria that would allow a Federal banking
agency to extend the time period to consider a CBCA notice. Under the CBCA, a Federal
banking agency must disapprove a CBCA notice within certain time frames or the transaction
may be consummated. Initially, the agency has up to 90 days to issue a notice of disapproval.
The agency may extend that period for up to an additional 90 more days if certain criteria are
satisfied and this amendment provides for new criteria that would allow an agency to extend the
time period under this additional up to 90-day period. The new criteria that an agency could use
to extend the time period can provide the agency more time to analyze the future prospects of the
institution or the safety and soundness of the acquiring party’s plans to sell the institution or
make changes in its business operations, corporate structure, or management. Moreover, the
amendment would permit the agencies to use that information as a basis to issue a notice of
disapproval.

OCC COMMENTS: The OCC supports this amendment, which is jointly recommended by the
Federal banking agencies. This amendment will address issues that have arisen for the banking
regulators when a stripped-charter institution (i.e., an insured bank that has no ongoing business
operations because, for example, all of the business operations have been merged into another
institution) is the subject of a CBCA notice. The agencies’ primary concern with such CBCA
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notices is that the CBCA is sometimes used as a way to acquire a bank with deposit insurance
without submitting an application for a de novo charter and an application for deposit insurance.
In general, the scope of review of a de nove charter application or deposit insurance application
is more comprehensive than the statutory grounds for the denial of a notice under the CBCA.
There are also significant differences between the application and notice procedures. In the case
of an application, the banking agency must affirmatively approve the request before a transaction
can be consummated. Under the CBCA, if the Federal banking agency does not act to
disapprove a notice within certain time frames, the acquiring person may consurmmate the
transaction. In the case of a CBCA notice to acquire a stripped-charter institution, acquirers are
effectively buying a bank charter without the requirement for prior approval and without the
scope of review that the law imposes when applicants seek a new charter, even though the risks
presented by the two sets of circumstances may be substantively identical. Section 409 expands
the criteria in the CBCA that allows a Federal banking agency to extend the time period to
consider a CBCA notice so that the agency may consider the acquiring party’s business plans
and the future prospects of the institution and use that information in determining whether to
disapprove the notice.

TITLE VI -- BANKING AGENCY PROVISIONS

Sec. 601. Waiver of Examination Schedule in Order to Allocate Examiner Resources.

SUMMARY: This section would amend section 10(d) of the FDIA (12 U.S.C. § 1820(d)) to provide
that an appropriate Federal banking agency may make adjustments in the examination cycle for an
insured depository institution if necessary for safety and soundness and the effective examination and
supervision of insured depository institutions. Under current law, insured depository institutions must
be examined by their appropriate Federal banking agencies at least once during a 12-month period in a
full-scope, on-site examination unless an institution qualifies for the 18-month rule. Small insured
depository institutions with total assets of less than $250 million and that satisfy certain other
requirements may be examined on an 18-month basis rather than a 12-month cycle. The amendment
would permit the banking agencies to make adjustments in the scheduled examination cycle as
necessary for safety and soundness.

OCC COMMENTS: The OCC supports this amendment. It would give the appropriate Federal
banking agencies the discretion to adjust the examination cycle of insured depository institutions to
ensure that examiner resources are allocated in a manner that provides for the safety and soundness of
insured depository institutions. For example, as deemed appropriate by a Federal banking agency, a
well-capitalized and well-managed bank’s examination requirement for an annual or 18-month
examination could be extended if the agency’s examiners were needed to immediately examine
troubled or higher risk institutions. This amendment would permit the agencies to use their resources
in the more efficient manner.

Sec. 602. Interagency Data Sharing.
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SUMMARY: This section would amend the FDIA (12 U.S.C. § 1811, ef seq.). The amendment
would provide that a Federal banking agency has the discretion to furnish any confidential
supervisory information, including a report of examination, about a depository institution or
other entity examined by the agency to another Federal or state supervisory agency and to any
other person deemed appropriate. Similar changes are also made to the Federal Credit Union
Act.

OCC COMMENTS: The OCC supports this provision. This provision will give the other
Federal banking agencies parallel authority to share confidential information that was given to
the FRB in Sec. 727 of the Gramm-Leach-Bliley Act (GLBA). We note, however, that this
provision is discretionary and nothing in this provision would compel a banking agency to
disclose confidential supervisory information that it has agreed to keep confidential pursuant to
an information sharing or other agreement with another supervisor. See also Sec. 610.

Sec. 603. Penalty for Unauthorized Participation by Convicted Individual,

SUMMARY: This section would amend section 19 of the FDIA (12 U.S.C. § 1829) to give the
Federal banking agencies the authority to prohibit a person convicted of a crime involving
dishonesty, breach of trust, or money laundering from participating in the affairs of an uninsured
national or state bank or uninsured branch or agency of a foreign bank without the consent of the
agency. Under current law, the ability to keep these bad actors out of depository institutions
applies only to insured depository institutions. Sec. 611 also would amend 12 U.S.C. § 1829 to
give the FRB the authority to keep persons convicted of these offenses from participating in the
affairs of a bank holding company or its nonbank subsidiaries, or an Edge or Agreement
corporation.

OCC COMMENTS: The OCC supports these changes to the law. This amendment will help to
provide for the safe and sound operations of uninsured, as well as insured, institutions. We
recommend, however, that the provision be clarified so that the Federal banking agencies also
may prevent a person convicted of such offenses from participating in the affairs of nonbank
subsidiaries of depository institutions.

Sec. 604. Amendment Permitting the Destruction of Old Records of a Depository
Institution by the FDIC After the Appointment of the FDIC as Receiver.

SUMMARY: This provision would amend section 11{(d)(15)}(D) of the FDIA (12 U.S.C. §

182 1(d)(15XD)) to modify the record retention requirement of old records that must be
maintained by the FDIC after a receiver is appointed for a failed insured depository institution.
Under current law, the FDIC must preserve all records of a failed institution for six years from
the date a receiver is appointed. This requirement is not dependent on the actual age of the
records at the time the receiver is appointed. After the six-year period, the FDIC may destroy
any unnecessary records, unless directed to retain the records by a court or a government agency
or otherwise prohibited from destroying the records by law. The amendment would permit the
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FDIC to destroy unnecessary records that are 10 or more years old on the date the receiver is
appointed unless prohibited from doing so by a court, a government agency, or law.

OCC COMMENTS: The OCC supports this change and recommends that a similar provision be
included in national banking law. The OCC appoints receivers for all national banks, both
insured and uninsured. The FDIC only is required to accept the appointment for insured national
banks. Thus, a receiver for an uninsured national bank would not be the FDIC. Adding a similar
provision to national banking law also would clarify for a receiver of a national bank, other than
the FDIC, that these outdated records may be destroyed.

Sec. 605. Modernization of FDIC Recordkeeping Requirement.

SUMMARY:: This section would amend section 10(f) of the FDIA (12 U.S.C. § 1820(f)) to
provide that the FDIC may retain records in electronic or photographic form and that such
documents shall be deemed to be an original record for all purposes, including as evidence in
court and administrative proceedings.

OCC COMMENTS: The OCC supports this amendment and recommends that it be expanded to
apply to all of the Federal banking agencies.

Sec. 606. Clarification of Extent of Suspension, Removal, and Prohibition Aunthority of
Federal Banking Agencies in Cases of Certain Crimes by Institution-Affiliated Parties.

SUMMARY: This provision would amend section 8(g) of the FDIA (12 U.S.C. § 1818(g)) to
clarify that the appropriate Federal banking agency may suspend or prohibit IAPs charged with
or convicted of certain crimes (including those involving dishonesty, breach of trust, or money
laundering) from participating in the affairs of any depository institution and not only the
institution with which the party is or was last affiliated. The amendment would also clarify that
the section 8(g) authority applies even if the IAP is no longer associated with any depository
institution at the time the order is considered or issued or the depository institution with which
the IAP was associated is no longer is existence.

Under current law, if an IAP is charged with such a crime, the suspension or prohibition will
remain in effect until the charge is finally disposed of or until terminated by the agency. If'the
mdividual is convicted of such a crime, the party may be served with a notice removing the party
from office and prohibiting the party for further participating in the affairs of a depository
institution without the consent of the appropriate Federal banking agency. Before an appropriate
Federal banking agency may take any of these actions under section 8(g), the agency must find
that service by the party may pose a threat to interests of depositors or impair public confidence
in a depository institution. The statute further provides that an IAP that is suspended or removed
under section 8(g) may request a hearing before the agency to rebut the agency’s findings.
Unless otherwise terminated by the agency, the suspension or order of removal remains in effect
until the hearing or appeal is completed. Current law, however, applies only to the depository
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institution with which the IAP is associated. Similar amendments are made to the Federal Credit
Union Act.

OCC COMMENTS: The OCC supports the amendment to the FDIA. This amendment will help
to ensure that, if a Federal banking agency makes the required findings, the agency has adequate
authority to suspend or prohibit an IAP charged with or convicted of such crimes from
participating in the affairs of any depository institution.

Sec. 607. Streamlining Depository Institution Merger Application Requirements.

SUMMARY: This section would amend the Bank Merger Act (BMA) (12 U.S.C. § 1828(¢)).
The amendment would provide that the responsible agency in a merger transaction, which is
generally the Federal banking agency that has the primary regulatory responsibility for the
resulting bank, must request a competitive factors report only from the Attomey General, with a
copy to the FDIC. Under current law, this report must be requested from all of the other Federal
banking agencies but the other agencies are not required to file a report.

OCC COMMENTS: The OCC supports this amendment. It appropriately streamlines the
agencies’ procedures in processing BMA transactions.

Sec. 608. Inclusion of Director of the Office of Thrift Supervision in List of Banking
Agencies Regarding Insurance Customer Protection Regulations.

SUMMARY: This provision would amend section 47(g)(2)(B)(i) of the FDIA (12 U.S.C. §
1831x(g)(2)(B)(1)) to add OTS to the list of the Federal banking agencies that must jointly make
certain determinations before certain state customer protection laws may be preempted. Under
current law, OTS is one of the Federal banking agencies that are required to adopt the Federal
regulations that would provide the basis for the preemption determination but is not included in
the hist of agencies that must make the preemption determination.

OCC COMMENTS: The OCC does not object to this provision.

Sec. 609. Shortening of Post-Approval Antitrust Review Period with the Agreement of the
Attorney General.

SUMMARY: This provision would amend section 11(b)(1) of the BHCA (12 U.S.C.

§ 1849(b)(1)) and section 18(c)(6) of the BMA (12 U.S.C. § 1828(c)(6)) to permit the shortening
of the post-approval waiting period for certain bank acquisitions and mergers. Under current
law, the post-approval waiting period generally is 30 days from the date of approval by the
appropriate Federal banking agency. The waiting period gives the Attorney General time to take
action if the Attorney General determines that the transaction will have a significant adverse
effect on competition. The waiting period under both the BHCA and BMA, however, may be
shortened to 15 days if the appropriate banking agency and the Attorney General agree that no
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such effect on competition will occur. The proposed amendment would shorten the mandatory
15-day waiting period to 5 days.

OCC COMMENTS: The OCC supports this change. It will give the banking agency and the
Attorney General more flexibility to shorten the post-approval waiting period as appropriate for
those transactions that do not raise competitive concerns. If such concerns exist, the 30-day
waiting period will continue to apply. This change will not affect the waiting periods for
transactions that involve bank failures or emergencies. In those cases, the statute already
provides for other time frames.

Sec. 610. Protection of Confidential Information Received By Federal Banking Regulators
from Foreign Banking Supervisors.

SUMMARY: This section would amend section 15 of the IBA (12 U.S.C. § 3109) to add a
provision that ensures that the FRB, OCC, and FDIC cannot be compelled to disclose
information obtained from a foreign supervisor if public disclosure of this information would be
a violation of foreign law and the U.S. banking agency obtained the information pursuant to an
information sharing arrangement with the foreign supervisor or other procedure established to
administer and enforce the banking laws. The banking agency, however, cannot use this
provision as a basis to withhold information from Congress or to refuse to comply with a valid
court order in an action brought by the U.S. or the agency.

OCC COMMENTS: The OCC supports this provision. This amendment would provide
assurances to foreign supervisors that the banking agencies cannot be compelled to disclose
publicly confidential supervisory information that the agency has committed to keep
confidential, except under the limited circumstances described in the amendment. This authority
is similar to the authority provided to the Securities and Exchange Commission under the
securities laws (15 U.S.C. § 78q(h)(5)). Some foreign supervisors have been reluctant to enter
into information sharing agreements with U.S. banking agencies because of concerns that the
U.S. agency may not be able to keep the information confidential and public disclosure of the
confidential information provided could subject the supervisor to a violation of its home country
faw. This amendment will be helpful to ease those concerns and will facilitate information
sharing agreements that enable U.S. and foreign supervisors to obtain necessary information to
supervise institutions operating internationally.

Sec. 611. Prohibition on the Participation in the Affairs of Bank Holding Company or
Edge Act or Agreement Corporations by Convicted Individnal.

SUMMARY: This section also would amend section 19 of the FDIA (see also Sec. 603). It will
give the FRB the authority to prohibit a person convicted of an offense involving dishonesty,
breach of trust, or money laundering from participating in the affairs of a bank holding company,
its nonbank subsidiaries, or an Edge or Agreement Corporation without the consent of the FRB.
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OCC COMMENTS: The OCC supports expanding the banking agencies’ authority to keep bad
actors out of our financial firms. We recommend, however, that the provision be clarified so that
the Federal banking agencies may prevent persons convicted of such offenses from participating
in the affairs of nonbank subsidiaries of depository institutions.

Sec. 612. Clarification that Netice After Separation from Service May be Made by an
Order.

SUMMARY: This section would amend section 8(1)(3) of the FDIA (12 U.S.C. § 1818(1)(3)) to
clarify that, when a Federal banking agency takes an enforcement action against an IAP who has
resigned or is otherwise separated from an insured depository institution, the agency can take
such action by notice or issuing an order.

OCC COMMENTS: The OCC supports this technical clarification to the law. Enforcement
actions under 12 U.S.C. § 1818 generally provide that actions against IAPs can be taken in the
form of a notice or an order and this amendment clarifies that the same is true for actions against
IAPs under this provision of § 1818.

Sec. 613. Examiners of Financial Institutions.

SUMMARY: This section would amend sections 212 and 213 of title 18 of the United States
Code (18 U.S.C. §§ 212, 213). Current law provides that criminal penalties may be imposed on a
Federal bank examiner who examines a bank from which the examiner receives an extension of
credit, including a credit card issued by that institution. The financial institution that extends such
credit to the examiner also is subject to criminal penalties. The amendment would provide that
the Federal financial institutions regulatory agencies, including the Federal banking agencies, may
grant exemptions from the prohibition in the law to their examiners by regulation or on a case-by-
case basis if an extension of credit would not likely affect the integrity of the examination. The
agencies must consult with each other in developing regulations providing for the exemptions and
case-by-case exemptions only may be granted after considering certain specific factors. In
addition, the amendment expressly provides that examiners may obtain any credit card without
disqualification or recusal, but subject to the safeguard that the cards must be issued under the
same terms and conditions as cards issued to the general public.

OCC COMMENTS: The banking agencies worked together to develop this amendment.
Current law limits the flexibility of the OCC and the other banking agencies to assign examiners
to particular institutions or examination teams, even if the extension of credit is on the bank’s
customary terms and the examiner's skills or expertise would contribute materially to the
examination. This amendment would clarify and update the law to permit the agencies to grant
appropriate exemptions to the prohibition on extending credit while continuing to ensure that the
integrity of our examiners is not compromised.

Sec. 614. Parity in Standards for Institution-Affiliated Parties.
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SUMMARY: This section would amend section 3(u)(4) of the FDIA (12 U.S.C. § 1813(u)(4)) to
remove the “knowing and reckless” requirement to hold independent contractors to a standard
that is more like the standard that applies to other IAPs. Under current law, independent
contractor IAPs are treated more leniently under the enforcement provisions in the banking laws
than are directors, officers, employees, controlling shareholders, or even agents for the institution
or shareholders, consultants, and joint venture partners who participate in the affairs of the
institution. To establish that an independent contractor, such as an accountant, has the type of
relationship with the insured depository institution that would allow a Federal banking agency to
take action against the accountant as an IAP for a violation of law, breach of fiduciary duty, or an
unsafe or unsound banking practice, the banking agency must show that the accountant
“knowingly and recklessly” participated in such a violation. This amendment would strike the
“knowing and reckless” requirernent.

OCC Comments: The Federal banking agencies jointly recommend this amendment. The
knowing and reckless standard in the current faw is so high that it is extremely difficult for the
banking agencies to take enforcement actions against accountants and other contractors who
engage in wrongful conduct. The amendment will strengthen the agencies’ enforcement tools
with respect to accountants and other independent contractors.
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House Sub i on Fi ial Institutions and Consumer Credit
Hearing on Regulatory Burden Relief
Questions for the Record—Office of Thrift Supervision
March 27, 2003

Questions from Cong. Ruben E. Hinojosa:

Question 1: I am not certain whether or not you are familiar with matricula
consulars. This card helps many of the unbanked become banked. It also helps them
avoid using check-cashing services to cash payroll checks and expensive wire
services to send money to relatives in Mexico. The card also helps reduce crime since
Hispanic nationals without the card tend to carry large sums of cash.

Twenty percent to thirty percent of my constituents are unbanked. Matricula
consulars are important to helping move some of my constituents away from these
expensive wire services and into the traditional U.S. financial services sector. 1
believe these cards satisfy the personal identification requirements of Section 326 of
the Patriot Act currently under review by the Treasury Department. For these
reasons, I have introduced legislation, H.R. 773, which would allow Mexican
nationals to use Matricula Consulars. My legislation has been endorsed by the Texas
Credit Union League, the Independent Bankers Association of Texas, Bank of
America, the National Council of LaRaza, and several others.

I pose this question to all of you at the table, do you have a position on the use of
these cards? Would my legislation not help relieve financial institutions of certain
burdens, such as the confusion created by Section 326 of the Patriot Act? What role
does your agency play, or would it play, in supervising a financial institution that
accepted matricula consulars?

Answer: The Treasury Department, jointly with the federal banking agencies and
other regulators, has issued regulations under section 326 of the Patriot Act governing
the requirements for customer identification programs. Under these regulations,
financial institutions have discretion to accept a Matricula Consular as a government.
issued identification card for purposes of verifying the identity of a person seeking to
open an account. A number of institutions already accept Matricula Consulars; thus,
this is an accepted practice and has not been affected by section 326, With respect to
aur supervisory role, OTS is responsible for determining whether thrifts establish and
execute customer identification programs in accordance with these regulatory
requirements,
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Question 2: Do all of you think that H.R. 1375 truly creates a level playing field for
all the financial institutions in the United States? If yes, how? If not, how would you
amend the bill to create a level playing field?

Answer: In its current form, we believe H.R. 1375 would help reduce unnecessary
burden on insured depository institutions without compromising safety and soundness
or consumer protection. Relief from superfluous regulatory burden enhances the
safety and soundness of institutions by avoiding the distraction of complying with
needless red tape. Reducing regulatory burden and enhancing supervision are both
important in assuring the continued health of our financial services system.

It is important to continue to identify and eliminate unnecessary regulatory obstacles
that hinder profitability, innovation, and competition in our financial services
industry. This legislation makes an important contribution towards this goal.

We especially appreciate inclusion of amendments to create a level playing field
between thrifts and banks under the federal securities laws. The bill eliminates the
statutory investment adviser and broker-dealer registration requirements that apply to
thrifts but not banks under the Investment Advisers Act of 1940 and the Securities
Exchange Act of 1934, respectively. Thrifts offering trust services to their customers
incur significant annual costs related to registration with the Securities and Exchange
Commission (SEC) under the Investment Advisers Act. Elirninating costs associated
with federal securities registration requirements would free up significant resources
for thrifts in local communities. This is purely a regulatory cost burden imposed on
thrifts, which otherwise enjoy the same powers—subject to the sarne fiduciary
obligations and consumer protection Tequirements—as banks to conduct investment
adviser and broker-dealer activities.

Question 3: Will HR. 1375 provide enough regulatory relief to financial institutions
to enable them to provide funds for economic growth for areas of the country such as
mine that desperately need it?

Answer: H.R. 1375 includes a provision that OTS expects to be particularly helpful
to thrifts seeking to make community development investments. Section 202 would
give thrifts the same authority as national banks and state member banks to make
investinents to promote the public welfare. This proposal enbances the ability of
thrifis to contribute to the growth and stability of their cornmunities. This change will
eliminate confusion that can arise when thrifts seek to invest in community
development projects and/or comparties engaging in community development
programs.

P.oll
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The following answers to questions posed by Congressman Hinojosa are provided by the
Federal Deposit Insurance Corporation’s Division of Supervision and Consumer Protection
and the Division of Information Resources

Q. [ am not certain whether or not you are familiar with Matricula Consulars. This card helps
many of the unbanked become banked. It also helps them avoid using check-cashing services to
cash payroll checks and expensive wire services to send money to relatives in Mexico. The card
also helps reduce crime since Hispanic nationals without the card tend to carry large sums of
cash.

20% to 30% of my constituents are unbanked. Matricula Consulars are important to helping
move some of my constituents away from these expensive wire services and into the traditional
U.S. financial services sector. I believe these cards satisfy the personal identification
requirements of Section 326 of the PATRIOT Act currently under review by the Treasury
Department. For these reasons, I have introduced legislation H.R. 773, which would allow
Mexican nationals to use Matricula Consulars. My legislation has been endorsed by the Texas
Credit Union League, the Independent Bankers Association of Texas, Bank of America, the
National Council of La Raza, and several others.

[ pose this question to all of you at the table, do you have a position on the use of these cards?
Would my legislation not help relieve financial institutions of certain burdens, such as the
confusion created by Section 326 of the PATRIOT Act? What role does your agency play, or
would it play, in supervising a financial institution that accepted Matricula Consulars?

A. Yes, the FDIC is familiar with the Mexican Matricula Consular Card. This is an
identification card issued by the local 45 Mexican Consulates in the United States. As you
noted, the card can assist many people outside the financial mainstream as a form of
identification to join the U.S. banking system. Related to the use of the Matricula Consular
Card, FDIC staff has worked with banks in Chicago and Kansas City and the Mexican consulate
office to facilitate financial education and banking relationships. FDIC staff is working
aggressively across the country with banks and community organizations to bring the "un-
banked" into the U.S. banking mainstream via Money Smart, our financial education initiative.

On July 23, 2002, the Treasury Department published proposed regulations to Section 326 of the
PATRIOT Act, which sets forth the minimum acceptable identification required to open a new
bank account. The proposed regulations state that financial institutions must collect the
following data from their customers: name, address, date of birth, and an identification number.
The identification number for non U.S. persons is further described as: “a taxpayer identification
number; passport number and country of issuance; alien identification card number; or number
and country of issuance of any other government-issued document evidencing nationality or
residence and bearing a photograph or similar safeguard.”

In its October 21, 2002, Report to Congress on Section 326 of the PATRIOT Act, the Treasury
Department stated the following: "...Thus, the proposed regulations do not discourage bank
acceptance of the Matricula identity card that is being issued by the Mexican government to
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immigrants.” Final regulations from the Treasury Department, and other banking agencies,
including the FDIC, are pending.

FDIC’s position on the use of Matricula by financial institutions is consistent with the Treasury
Department’s policy. Essentially, as with any other available identifying documents, accepting
the Matricula card is a decision for banks to make. Moreover, the FDIC’s position has been that,
regardless of the identification card, it is incumbent upon the bank to establish procedures
relative to what forms of identification are acceptable and to articulate the terms and conditions
under which those forms of identification will be honored.

Q. Do all of you think that H.R. 1375 truly creates a level playing field for all the financial
institutions in the United States? If yes how? If not, how would you amend the bill to create a
level playing field?

A. We believe that H.R. 1375 will be very helpful in giving banks and thrifts with different
charters similar powers. For instance, Title ], section 105 eliminates the state by state capital
requirements on national banks that wish to establish an interstate branch. Section 110 allows
national banks to organize as a limited liability company with the associated tax advantages.
Under Title 1 savings associations are given parity to banks under the Securities and Exchange
Act of 1934 and the Investment Advisory Act of 1940 in Section 210. Sections 202 gives
Federal savings associations authority parallel to that of national banks and State member banks
to make investments primarily designed to promote the public welfare, directly or indirectly, by
investing in an entity primarily engaged in making public welfare investments. Section 203
gives Federal savings associations parallel authority to merge with one or more of the non-thrift
subsidiaries or affiliates. Section 208 adds auto loans and leases for personal, family or
household purposes to the list of loans or investments a Federal savings association can make,
sell, or deal in without limitations. Section 209 preempts State or local law that requires an agent
of a Federal savings association engaged in selling or offering deposit products issued by the
savings association to qualify or register as a broker, dealer, or associated person. Other
technical changes would also allow insured institutions to compete equally.

Q. Will H.R. 1375 provide enough regulatory relief to financial institutions to enable them to
provide funds for economic growth for areas of the country such as mine that desperately need
it?

A. Some of the changes in H.R. 1375 would help financial institutions to more easily
accommodate their business needs and allow for a more efficient use of the institution’s
resources. Most of the improvement would be incremental, yielding cost savings over time, but
would have a limited effect in the short run. Although banks have performed very well through
the recent downturn, there are a number of factors affecting bank finances. For many banks the
continuing decline in interest rates charged on loan products has begun to affect net interest
margins, putting pressure on earnings. Some banks have had increased levels of non-performing
loans as a result of the recession. While new delinquencies seem to be declining, the charging
off of the old non-performing loans can still force a bank to retrench, particularly if there is
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declining earnings. The current uncertain economic environment may make some bankers
cautious. The recovery has been slow, and its path is uncertain making lending decisions more
difficult. In short, there are many helpful changes in the proposed bill but the financial and
economic factors mentioned above will have more direct effects on bank lending than changes in
laws or regulation.

Q. Recently I, along with several of my Democratic colleagues, sent a letter to the FDIC
inquiring about the draft examiner guidelines for payday lending. Ireceived a response from
you on March 26, 2003 noting that you would consider all comments before issuing a final
guidance on payday lending standards. When do you intend to issue these guidelines? Will they
be as stringent as your other agency counterparts?

A. The FDIC received an overwhelming number of comment letters — more than 1,000 — on the
draft guidelines for payday lending. The comments, which were submitted by consumer
coalitions, payday lenders, law firms, lawmakers, individuals and trade groups, express disparate
viewpoints and a wide range of concerns. Given the number of comments and the array of
concerns noted, the FDIC must carefully consider and balance all views before issuing final
guidelines. We expect to issue final guidelines in the very near term.
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Answers Submitted by NASCUS to the Questions Raised by the Honorable Ruben
Hinojosa
Hearing on HR. 1375
Subcormmittee on Financial Institutions
March 27, 2003

Question |
Please provide your views on Matricula Consulars and H.R.773 which would allow
Mexican nationals to use Matricula Consulars.

Answer

NASCUS does not have a policy position on the use of Matricula Consular identification
cards issued by the Mexican government as a valid form of identification to comply with
federal and State statutes and regulations. Official recognition of the Matricula Consular
to satisfy the personal identification requirements of The Patriot Act is, in our view, a
federal immigration and national security issue beyond our field of expertisc. I{owever,
sotne States, local governments and private sector firms do recognize these documents as
a valid form of personal identification for a variety of purposes.

We strongly support the many efforts that state chartered credit unjons have undertaken
to provide access to low cost financial services such as check cashing and international
money transfers for those who work or reside in the U.S. and are unbanked and citizens
of other countrics. 1If H.R. 773 were enacted, it would help clarify identification
procedures that all depository institutions are required to follow hefore entering into
financial transactions with non-U.S. citizens,

Question 2

Do all of you think that H.R, 1378 truly creates  level playing field for all the financial
institutions in the United States?....If not, how would you amend the bill to create a fevel
playing field?

Auswer

No. we do not. However, the intent of HR 1375 was limited to removing some of the
unnecessary regulatory burdens that limit the efficiency and effectivencss of depository
institutions in carrying out their statutory missions. In our testimony before the
Suhcommittee NASCUS recommended two key improvements to H.R. 1375 that would
remove artificial and antiquated obstacles to credit union growth. Those two provisions
Were:

e reduce the limitations put into law in 1998 that severely restrict credit union member
business lending, Give credit unions the same expansion of busi lending autharity
that this bill provides for federal saving associations. Qur testimony addressed this
issue in detail,
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e remove the statutory obstacle that limits the usefulness of supplemental capital rajscd
by credit unions by permitting credit unions to count supplementa! capital as a part of
net worth for PCA purposes.

These two changes in H.R.1375 would provide a more level playing field for state
chartered (and other) credit unions vis-a-vis their depository institution competitors.

Question 3,

Wil HR. 1375 provide enough regulatory relief to financial institutions to enable them
to provide funds for economic growth for arsas of the country such as mine that
desperately need it?

Answer

The current restrictions in law on credit union member business lending limit severely the
role that credit uions could play in creating local jobs and supporting community
economic development. There is a real need for edditional sources of loans for small
businesses, particularly micro busi that are idered too small to be serviced by
community commercial banks. Currently the average size of a credit union member
business loan is approximately $120,000. Many sommercial banks are not structured to
make thesc micro business loans. Many credit unions are.

Congress should amend the Federal Credit Union Act to provide credit unions with the
same business lending relief that HR. 1375 provides for the savings institution business.
Credit unions have not objected to expanded busi fending authority for savings
institutions contained in H.R 1375, We believe that expanded busi lending authority
for both types of institutions would help create jobs and generatc economic development
in many local communities.

Additionally, the use of supplemental capital, as stated above, would allow credit unions
to have additional capital to support credit union services that would enhance economic
growth and job creation,
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Governor Mark W. Olson subsequently submitted the following in response to written questions
received from Congressman Rubén Hinojosa in connection with the March 27, 2003, hearing
before the House Financial Services Subcommittee on Financial Institutions and Consumer
Credit:

1. I am not certain whether or not you are familiar with the matricula consulars.
This card helps many of the unbanked become banked. It also helps them avoid using
check-cashing services to cash payroll checks and expensive wire services to relatives
in Mexico. The card also helps reduce crime since Hispanic nationals without the card
tend to carry large sums of cash.

20% to 30% of my constituents are unbanked. Matricula consulars are important to
helping move some of my constituents away from these expensive wire services and
into the traditional U.S. financial services sector. I believe these cards satisfy the
personal identification requirements of Section 326 of the Patriot Act currently under
review by the Treasury Department. For these reasons, I have introduces legislation,
H.R. 773, which would allow Mexican nationals to use Matricula Consulares [sic]. My
legislation has been endorsed by the Texas Credit Union League, the Independent
Bankers Association of Texas, Bank of America, the National Council of La Raza, and
several others.

I pose this question to all of you at the table, do you have a position on the use of these
cards? Would my legislation not help relieve financial institutions of certain burdens,
such as the confusion created by Section 326 of the Patriot Act? What role does your
agency play, or would it play, in supervising a financial institution that accepted
matricula consulars?

The Federal Reserve is aware of the use of matricula consulars and the acceptance
of these identification cards by many financial institutions, and I would refer you to
Chairman Greenspan’s response to your previous inquiry on February 28, 2003. As he
noted, use of matricula consulars for identification has both potential benefits and risks. In
general, the Federal Reserve agrees that promoting access to mainstream financial services
by consumers facilitates financial transactions and can increase efficiency in the economy.
In this regard, use of matricula consulars can benefit both the consumer and the banking
industry. At the same time, acceptance of alternative forms of identification, including
matricula consulars, can increase an institution’s exposure to fraud.

As a banking supervisor, the Federal Reserve is concerned with the safe and sound
operation of depository institutions. Great consideration is given to constructing
regulations and policies to maintain a balance between measures to guard against risks and
the burden imposed by such requirements. The agencies sought to achieve this balance in
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drafting the regulations implementing Section 326 of the Patriot Act, gaining perspective
by evaluating approximately 500 comment letters on the proposed regulations, primarily
from banks, savings associations, credit unions, and their trade associations. The final
rules reflect the elimination of some of the requirements in the proposed regulations that
commenters identified as being most burdensome.

In relation to requirements for identifying customers, the final rule provides that a
bank must obtain an “identification number™ for each customer, using information that
permits the bank to establish a reasonable belief that it knows the true identify of the
customer. The final rule provides a bank with some flexibility to choose among a variety
of identification numbers that it may accept for non-U.S. persons, such as a taxpayer
identification number; passport number and country of issuance; alien identification card
number; or number and country of issuance of any other government-issued document
evidencing nationality or residence and bearing a photograph or similar safeguard. We
understand that a matricula consular is issued by the government of Mexico to a citizen that
resides in another country and bears a photograph of the individual, and therefore, the
number issued on a matricula consular would satisfy this requirement.

The final rule neither endorses nor prohibits bank acceptance of information from
particular types of identification documents issued by foreign governments. Regardless of
the type of identification information presented by a prospective customer, the burden
appropriately remains with the bank to decide for itself, based on relevant risk factors,
whether the information presented by a customer is reliable.

The legislation you have introduced may assist financial institutions by clarifying
that a matricula consular may be used as a valid form of identification for an individual, as
the current rules that implement section 326 allow. Nevertheless, your legislation likely
will not affect a financial institution’s overall compliance costs because each institution
must form a reasonable belief that it knows the true identity of each individual customer
regardless of the type of document(s) that may be used by the institution to verify the
customer’s identity. In other words, even if a financial institution generally accepts the
identification number from a matricula consular, the institution must implement a customer
identification program that includes risk-based procedures to determine whether the
matricula consular may be used for a particular account to verify the customer’s identity.

In its supervisory capacity, the Federal Reserve’s examination policies and
procedures will be applied to monitor compliance with regulations implementing
Section 326 to evaluate banks’ procedures and risk exposure in the acceptance of any
government-issued identification information presented by customers.
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2. Do all of you think that H.R. 1375 truly creates a level playing field for all the
financial institutions in the United States? If yes, how? If not, how would you amend
the bill to create a level playing field?

As I explained in my testimony before the Subcommittee, the Board believes an
amendment to section 401 of the bill is necessary to ensure a level competitive playing field
for all financial service providers. In particular, while the Board generally supports the
provisions of section 401 authorizing insured banks to branch de novo across state lines,
the Board believes that this new authority should not be granted to industrial loan
companies (“ILCs”) unless the corporate owners of these institutions are subject to the
same supervisory framework as the owners of other insured barnks.

ILCs are FDIC-insured banks that may exercise practically all of the same powers
as a commercial bank. These institutions, which may be chartered in only a handful of
states (Utah, Nevada and California primarily), operate under a special exemption from the
Bank Holding Company Act (BHC Act). This special exemption allows companies to own
an ILC without being subject to the type of consolidated supervision and activities
restrictions generally applicable to the corporate owners of insured banks. This special
exemption also allows commercial and retail companies to own an FDIC-insured bank
despite this nation’s historical policy of maintaining the separation of banking and
comumerce.

As currently drafted, section 401 of the bill would authorize ILCs to branch de novo
on an interstate basis. This would allow commercial companies that are not supervised or
regulated on a consolidated basis to operate a nationwide banking institution. For example,
under the bill, large retailers could acquire an ILC and establish a branch in each of their
retail stores nationwide. Such a result would place commercial banks, thrifts and their
owners at a substantial competitive disadvantage and create an unlevel playing field for
financial services in the United States. The Board believes it is important for the owners of
ILCs that establish interstate branches to live within the same supervisory regime
applicable to all other companies that own insured banks.

3. Will H.R. 1375 provide enough regulatory relief to financial institutions to enable
them to provide funds for economic growth for areas of the country such as mine that
desperately need it?

H.R. 1375 contains several provisions proposed by the Board that should reduce the
regulatory burden imposed on depository institutions. For example, section 401 would
remove outdated obstacles on the ability of insured banks to open new branches across state
lines, thereby enhancing the ability of insured banks to open branches in under-served
areas outside the home state of the bank. Branch entry into new markets improves
consumer access to, and choices of, banking services. It also promotes competition in the
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local banking market, which benefits consumers through lower interest rates on loans and
higher interest rates on deposits.

H.R. 1375 also would eliminate certain reporting requirements imposed on banks
and their insiders that do not meaningfully enhance safety and soundness; permit banking
organizations to more rapidly consummate bank merger and acquisition transactions that
have been approved by the appropriate Federal banking agency and the Department of
Justice; and enhance the ability of small depository institutions operating in metropolitan
statistical areas to attract and retain qualified directors.

While it is difficult to estimate the financial impact these provisions will have on
banking organizations, these provisions should allow depository institutions to operate
more efficiently and respond more effectively to the banking needs of consumers and
communities.
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Responses of Julie L. Williams,
First Senior Deputy Comptroller and Chief Counsel
to Questions of the Honorable Ruben Hinojosa
Concerning the Financial Services Regulatory Relief Act of 2003

0.1, Iam not certain whether or not you are familiar with matricula consulars, This
card helps many of the unbanked become banked. It also helps them avoid using check-
cashing services to cash payroll checks and expensive wire services to send money to
relatives in Mexico. The card also helps reduce crime since Hispanic nationals without
the card tend to carry large sums of cash.

20% to 30% of my constituents are unbanked. Matricula consulars are important to
helping move some of my constituents away from these expensive wire services and into
the traditional U.S. financial services sector. [ believe these cards satisfy the personal
identification requirements of Section 326 of the Patriot Act currently under review by
the Treasury Department. For these reasons, I have introduced legislation, HR. 773,
which would allow Mexican nationals to use matricula consulars. My legislation has
‘been endorsed by the Texas Credit Union League, the Independent Bankers Association
of Texas, Bank of America, the National Council of La Raza, and several athers.

I pose this question to all of you at the table, do you have a position on the use of these
cards? Would my legisiation not help relieve financial institutions of certain burdens,
such as the confusion created by Section 326 of the Patriot Act?

What role does your agency play, or would it play, in supervising a financial institution
that accepted matricula consulars?

A.1. The OCC charters, regulates, and examines approximately 2,100 national banks and 52
federal branches of foreign banks in the U.S., accounting for more than 55 percent of the nation's
banking assets. Our mission is 1o ensure a safe, sound, and competitive national banking system
that supports the citizens, communities, and economy of the United States. We currently
supervise many financial institutions that accept the matricula consular as a form of
identification.

The OCC has consistently urged the banking industry to meet the needs of the unbanked. Most
recently, in a speech to the Consumer Bankers Aasociation on April 15 of this year, Comptroller
John D. Hawke, Jr., discussed the changing demographics of the United States and explained that
the banking industry’s future success hinges on its ability to meet the needs of the nation we are
in the process of becoming. He discussed the reluctance of some banks to serve minority
communities -- which has permitted nonbank competitors to consolidate their foothold in
minority markets. He acknowledged that this has presented a significant obstacle for members
of minority groups in their bid to achieve economic security and a genuine stake in their
communities. He then urged banks to reach out to the new markets that have resulted from the
demographic shifts in this country and shared some “best practices” developed by banks that
have been successful in ethnic markets. :
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A bank’s ability to meet the needs of its community depends in part on its ability to adequately
assess, among other things, the risk that someone is atternpting to use the bank to commit a
financial crime. The regulation implementing section 326 of the USA PATRIOT Act, recently
approved by the OCC and each of the other participating agencies (a copy of which is attached),
is designed to help banks in this regard by requiring that they know the true identity of their
customers before opening accounts. How a bank satisfies this requirement is, in many respects,
left up to the bank, based on its assessment of the relevant risks. These risks will vary between
banks and between accounts, depending on the types of accounts maintained by the bank, the
methods of opening accounts provided by the bank, the types of identifying information
available, and the bank’s size, location, and customer base.

The regulation requires each bank to establish a customer identification program that specifies
(2) the identifying information that the bank will obtain from someone seeking tc open an
account and (b) procedures for verifying the information obtained. A person will be required to
provide, at a minimum, his or her name, address, date of birth, and a U. S. taxpayer identification
pumber. In licu of 8 U. 8. taxpayer identification numnber, & customer who is not a U, S. citizen
will be permitted to provide the number and country of issuance of a passport; alien
identification card number; or number and country of issuance of any other government-issued
document evidencing nationality or residence and bearing a photograph or similar safeguard. A
bank may verify a customer’s information through documentary methods (e.g., comparing the
information against documents provided by the customer) or nondocumentary methods (e.g.,
checking the information against information available from consumer reporting agencies, public
databases, or other sources). If a bank chooses to use documnentary methods fo verify
information, the bank may consider a matricula consular.

Regardless of the verification method used, 2 bank must have a reasonable belief that it knows
the customer’s true identity before opening the account. We believe that a bank, in order to
achieve this objective, must have the flexibility to evaluate the information provided and reach a
decision that it believes is appropriate in a particular situation. For this reason, we are concerned
that H.R. 773 may suggest that a customer’s identity is irrefutably established by the presentment
of a matricula consular, Regardless of the form of document relied on -- whether it is a matricula
consular, state-issued driver’s license, or some other document -- a bank must conduct an
appropriate level of due diligence to ensure 1o the extent possible that it knows the customer’s
true identity,

0.2, Do all of you think that H.R. 1375 truly creates a level playing field for all the
Sfinancial institutions in the United States? Ifyes, how? If not, how would you amend the
bill to create a level playing field.

A.2. HR. 1375 takes several significant steps to eliminate unnecessary disparities between
national banks and other types of financial services providers. Among the most important are
section 110 (which levels the playing field between state and national banks by permitting
national banks to organize in any business form — including limited liability companies ~in
addition to a “body corporate’) and section 401 (which would eliminate a distinction drawn in
Federal law between banks and Federal thrifts concerning interstate branching).

i
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These are important benefits that will materially reduce needless regulatory burden for national
banks. As I noted in my testimony of March 27, however, there are a few ways in which the bill
could — and should ~ be improved. For example, we believe that the bill benefits Federal thrift
institutions in certain areas where there is no reason to distinguish Federal thrifts from state or
national banks. These provisions include section 213 (Federal court diversity jurisdiction
determined only on the basis of where an institution has its main office, eliminating
consideration of where it has its principal place of business). Similar issues may exist with
respect to some of the other sections. The nature of these provisions is such that, if they are
considered appropriate for thrifts, there is no reason not to apply them to banks as well.

In addition, section 107 could be improved to achieve the full benefits of burden reduction and
preserve national treatment with national banks. That section provides that the OCC may set the
capital equivalency deposit (CED) requirements for a Federal branch or agency as necessary to
protect depositors and other investors and to be consistent with safety and soundness. However,
that amount cannot be less than the amount required by e state for a state-licensed branch or
agency in the state in which the Federal branch or agency is located. We continue to support the
inctuded item, as it represents an improvement over the current non-risk-bascd approach. Under
the approach in the current bill, we would consult with appropriate state supervisors to facilitate
an appropriate risk-focused implementation of the new standard. However, the OCC suggests
that this provision go even further to permit the OCC, after consultation with the Federal
Financial Institutions Examination Council, to adopt tegulations allowing the CED to be seton a
risk-based, institution-by-institution basis. Such an approach would more closely resemble the
risk-based capital framework that applies to both national and state banks.

Q.3. Will HR. 1375 provide enough regulatory relief to financial institutions to enable
them to provide funds for economic growth for areas of the country such as mine that
desperately need it?

A.3. This legislation, with its focus on burden reduction, should enable insured depository
institutions to pursue additional business opportunities and to operate more efficiently. This may
result in additional funds being available to meet the needs of the communities served by banks
and thrifts, However, the benefits of this Act arc perhaps best appreciated in the context of other
steps that Congress and the Federal banking agencics have taken encourage investment in the
areas that have the greatest need. As you know, the Community Reinvestment Act requires
nationsal banks and other insured depository institutions to help meet the credit needs of their
entire communities. In addition, national banks have express statutory authority to make
investments that are “designed primarily to promote the public welfare.”! Part 24 of the OCC’s
regulations implements this authority by allowing national banks to make equity or debt
investments that primarily benefit low- and moderate-income (LMI) individuals, LMI areas, or
other areas targeted for redevelopment. We have recently proposed to amend Part 24 to
minimize the burden and maximize the incentives for insured depository institutions {o use this .
authority creatively.

112 US.C. § 24(Rleventh),

il
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During the past five years, national banks have invested almost $15 million throughout Texas,
under Part 24, for activities that help to finance affordable housing and other real estate
development and low-cost capital for start-up and expanding small businesses. To highlight a
few examples within the 15th District of Texas and surrounding areas, one copumunity bank has
used Part 24 to form a community development corporation (CDC) subsidiary and make 8
investments, which total $1,875,470. The CDC used those funds for a variety of activities, such
as -

= financing a corporation that owns and operates a charter school, funded by the state, that
educates “at-risk” students;

» financing at reduced rates and fees to LMI families that receive tandem subsidies, in two .
separate programs, from Section 8 Homeownership Program and state subsidies, for the
purchase of their first homes;

« investments in an entity that renovated a commercial building, which is leased to the state
workforce cornmission;

* financing a medical student’s education, whom upon gradustion, has committed to work
for a medical facility that provides medical services to low-income families;

¢ financing the working capital for a small business owner that operates a convenience and
hardware store in a LMI community; and

* investment in a fund that provides financing for affordable housing and uses federal low-
income housing tax credits.

The Brownsville Community Development Corporation is another example of national banks'
Part 24 investments. With current capits] of $1.6 million and a $10.5 million loan pool, the
multibank CDC provides low-cost capital to developers of community development projects that
support low-income residents.

In conjunction with their Part 24 investments, national banks also have taken advantage of the
U.S. Department of Treasury CDFI Fund's Bank Enterprise Awards (BEA) Program. BEA
grants provide incentives for banks to invest in certified community development financial
institutions and to increase their lending and provision of financial services in distressed
communities. Within the 15th District and surrounding areas, one national bank received a BEA
grant for making a loan to the Brownsville CDC, which was used to construct single family
affordable housing in Brownsville. Another national bank received a BEA grant for activities it
provided to the Greater McAllen Community Development Corporation. Two national banks
each received BEA grants for supporting the McAllen Affordable Homes, an active developer of
affordable, single-family housing. Finally, a national bank received a BEA grant to develop and
provide special products and financial services that will increase deposits, consumer loans,
affordable housing and commercial real estate, and small business and agricultural lending in the
economically-distressed areas of Hidalgo County.

v
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America’s Community Bankers' is pleased to have this opportunity to submit our
views on legislation to reduce the regulatory burden on financial institutions. We greatly
appreciate the subcommittee’s work on the Financial Services Regulatory Relief Act
(H.R. 1375), particularly the leadership of the bill’s sponsor Representative Shelley
Moore Capito, and cosponsors Chairmen Mike Oxley and Spencer Bachus, and
Representative Mike Ross.

The legislation includes a number of important community bank priorities as well
as many other provisions that will also improve our members’ ability to serve their
customers. We are particularly pleased that H.R. 1375 retains important provisions
added during last year’s deliberations to enhance community banks’ small business
lending and bank service corporation investment authorities. ACB strongly encourages
the subcommittee to proceed with the effort and hope that the bill can be further
improved as it moves through the process.

Priority Issues
Sec. 401. Branching

ACB strongly supports section 401 which would remove unnecessary restrictions
on branching by national and state banks. This will extend to banks many of the benefits
of the flexible branching authority now available to savings associations.

Sec. 105. Repeal of intrastate branch capital requirements

We also support section 105 which would eliminate the requirement that a
national bank meet the capital requirements imposed by the states on state banks seeking
to establish intrastate branches. A national bank’s operations are already limited if it is in
troubled condition.

Additional Recommendation: Eliminating unnecessary branch applications

A logical counterpart to these proposals to streamline branching and merger
procedures would be eliminating unnecessary paperwork for well-capitalized banks
seeking to open new branches. National banks, state-chartered banks, and savings
associations are each required to apply and await regulatory approval before opening new
branches. This process unnecessarily delays institutions” plans to increase competitive
options and increase services to consumers, while serving no important public policy
goal. In fact, these requirements are an outdated holdover from the times when
regulatory agencies spent an inordinate amount of time and effort to determine whether a

! America’s Community Bankers represents the nation's community banks. ACB members, whose
aggregate assets total more than $1 trillion, pursue progressive, entrepreneurial and service-
oriented strategies in providing financial services to benefit their customers and communities.
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new branch would serve the “convenience and needs” of the community. Now, these
decisions are left to the business judgment of the institution itself. ACB’s proposal can
be found in our appendix, labeled “Eliminating Unnecessary Branch Applications.”

Sec. 201. SEC parity

ACB vigorously supports section 201, which would provide parity for savings
associations under certain sections of the Investment Advisers Act and the Securities
Exchange Act. These provisions will ensure that savings associations and banks are
under the same basic regulatory requirements when they are engaged in identical trust,
brokerage and other activities that are permitted by law. As more savings associations
engage in trust activities, there is no substantive reason to subject them to different
requirements. They should be subject to the same regulatory conditions as banks
engaged in the same services. The Securities and Exchange Commission has already
recognized that it is appropriate to treat banks and savings associations the same under
these acts by proposing regulations implementing the Gramm-Leach-Blilely Act
exemptions to the broker dealer registration requirements of the Securities Exchange Act
of 1934. The SEC has included similar, but incomplete, proposals for exemptions from
the Investment Advisers Act in its regulatory agenda.

Section 212. Small business and other commercial loans

ACB strongly supports this provision to grant federal savings associations full
small business lending authority and increase the lending limit on other business loans
from 10 to 20 percent of assets. ACB appreciates the leadership of Rep. Jim Ryun in
crafting this provision during committee consideration.

In 1996, Congress liberalized the commercial lending authority for federally
chartered savings associations by adding a 10 percent “bucket” for small business loans
to the 10 percent limit on commercial loans. Today, savings associations are increasingly
important providers of small business credit in communities throughout the country. Asa
result, even the “10 plus 10 limit poses a constraint for an increasing number of
institutions. The expanded authority provided by this section would enable savings
associations to make more loans to small- and medium-sized businesses, thereby
enhancing their role as community-based lenders. An increase in commercial lending
authority would help increase small business access to credit, particularly in smaller
communities where the number of financial institutions is limited. This section does not
alter the requirement that 65 percent of an association’s assets be maintained in assets
required by the qualified thrift lender test.

Additional Recommendations: Real estate lending

ACB urges the subcommittee to add two additional provisions that would further
improve savings associations’ ability to lend in their communities. One would eliminate
an outdated per-unit limit on residential development and the other would increase a limit
on commercial real estate loans.
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ACB recommends eliminating the $500,000-per-unit limit in the residential
housing development provision in the loans-to-one-borrower section of the Home
Owners’ Loan Act. This limit frustrates the goal of advancing residential development
within the statute’s overall limit — the lesser of $30 million or 30 percent of capital. This
overall limit is sufficient to prevent concentrated lending to one borrower/housing
developer. The per-unit limit is an excessive regulatory detail that creates an artificial
market restriction in high-cost areas. This ACB proposal can be found in our appendix,
labeled “Loans to One Borrower.”

ACB also recommends increasing the limit on commercial real estate loans from
400 to 500 percent of capital, and giving the Office of Thrift Supervision the flexibility to
increase that limit. Institutions with expertise in non-residential real property lending and
which have the ability to operate in a safe and sound manner should be granted increased
flexibility. Congress could direct the OTS to establish practical guidelines for non-
residential real property lending that exceeds 500 percent of capital. This ACB proposal
can be found in our appendix, labeled “Limit on Commercial Real Estate.”

Additional Recommendations: Reimbursement for record production

A final ACB priority concerns the cost of producing records for law enforcement
purposes. ACB’s members have long supported the ability of law enforcement officials
to obtain bank records for legitimate law enforcement purposes. The investigation of the
September 11 events has highlighted the value of financial records in pursuing terrorists
and criminals. In the Right to Financial Privacy Act of 1978, Congress recognized that it
is appropriate for the government to reimburse financial institutions for the cost of
producing those records. However, that act provided for reimbursement only for
producing records of individuals and partnerships of five or fewer individuals. Given the
increased demand for corporate records, such as records of organizations that are
allegedly fronts for terrorist financing, ACB recommends that the RFPA reimbursement
language be broadened to cover corporate and other organization records.

ACB also recommends that Congress clarify that the RFPA reimbursement
system applies to records provided under the International Money Laundering Abatement
and Anti-Terrorist Financing Act of 2001 (title I1I of the USA PATRIOT Act). Since
financial institutions will be providing additional records under the authority of this new
act, it is important to clarify this issue. Both of these proposals can be found in our
appendix under “Reimbursement for the Production of Records.”

*x Kk k & k

The following highlights ACB’s positions on other provisions of H.R. 3951 and
proposes additional regulatory relief measures.

Title I — National Bank Provisions
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Sec. 101. National bank directors and subchapter S qualification

ACB supports this provision that would allow national banks to use subordinated
debt instruments to meet the requirement for directors’ qualifying shares. This would
ensure that directors retain a personal stake in the financial soundness of the bank, while
making it easier for the bank to meet the 75-shareholder limit that defines eligibility for
subchapter S tax treatment.

Sec. 102. Voting in shareholder elections

ACB supports this provision to allow national banks to choose cumulative voting
to elect directors. This is a matter of corporate governance that can be best determined
by each institution.

Sec. 103. Simplifying dividend calculations for national banks

ACB supports this provision to increase the flexibility for national banks in
paying dividends deemed appropriate by their boards of directors. Again, this is a matter
of business judgment best left to each bank’s board of directors.

Sec. 106. Clarification of waiver of publication requirements for bank merger notices

ACB supports the ability of the OCC to waive the publication requirement for in-
state mergers in emergency situations or by unanimous vote of the shareholders. This
will help avoid unnecessary disruption in these instances.

Sec. 110. Business organizational flexibility for national banks

ACB supports this provision giving national banks the ability to choose among
different forms of business organizations. If permitted by the Internal Revenue Service,
national banks could use this authority to obtain tax treatment as limited liability
corporations.

Title II - Savings Association Provisions
Sec. 202. Investments by federal savings associations to promote the public welfare

Federal savings associations cannot now invest directly in community
development corporations, and must do so through a service corporation. National banks
and state member banks are permitted to make these investments directly. Since many
savings associations do not have a service corporation and choose for other business
reasons not to establish one, they are not able to invest in CDCs. ACB strongly supports
this amendment to extend CDC investment authority to federal savings associations
under the same terms as currently apply to national banks.
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Sec. 203. Merger and consolidation of federal savings associations with non-depository
institution affiliates

ACB supports this provision to give federal savings associations the authority to
merge with one or more of their non-depository subsidiaries or affiliates. This is
equivalent to recently enacted authority for national banks.

Sec. 204. Repeal of statutory dividend notice requirement for savings association
subsidiaries of savings and loan holding companies and alternative recommendation

ACB supports this provision to give the OTS the discretion to waive the
requirement that state savings association subsidiaries of savings and loan holding
companies notify the OTS prior to paying a dividend. ACB suggests an alternative
approach that would simply eliminate the requirement for well-capitalized associations
that would remain well capitalized after they pay the dividend. Under this approach,
these institutions could conduct routine business without regularly conferring with the
OTS. Those institutions that are not well capitalized would be required to pre-notify the
OTS of dividend payments. ACB’s proposal can be found in our appendix under
“Eliminating Dividend Notice Requirements.”

Additional Recommendation: Streamlining subsidiary notifications

ACB recommends the committee eliminate an additional unnecessary requirement
that a state savings association notify the FDIC before establishing or acquiring a
subsidiary or engaging in a new activity through a subsidiary. Under ACB’s proposal, a
savings association would still be required to notify the OTS, providing sufficient
regulatory oversight. ACB’s proposal can be found in our appendix under “Streamlining
Subsidiary Notifications.”

Sec. 205. Modernizing statutory authority for trust ownership of savings associations

ACB supports this provision that conforms the treatment of trusts that own
savings associations to the treatment of trusts that own banks.

Sec. 206. Repeal of overlapping rules governing purchased mortgage servicing rights

ACB supports this provision that would eliminate the 90-percent-of-fair-value cap
on valuation of purchased mortgage servicing rights. It would permit savings
associations to value purchased mortgage servicing rights, for purposes of certain capital
and leverage requirements, at more than 90 percent of fair market value — up to 100
percent — if banking agencies jointly find that doing so would not have an adverse effect
on the insurance funds or the safety and soundness of insured institutions.

Additional Recommendation: Extending divestiture periods
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ACB further recommends that unitary savings and loan holding companies that
become multiple savings and loan holding companies be provided 10 years to divest non-
conforming activities, rather than the current 2-year period. This would be consistent
with the time granted to new financial services holding companies for similar divestiture
under the Gramm-Leach-Bliley Act. The longer time gives these companies time to
conform to the law without forcing a fire-sale divestiture. ACB’s proposal can be found
in our appendix under “Extending Divestiture Period.”

Sec. 207. Expanded authority for federal savings associations to invest in small business
investment companies

ACB supports this provision that restates in the Home Owners’ Loan Act recently
enacted statutory authority for federal savings associations to invest in small business
investment companies (SBICs) and entities established to invest solely in SBICs. This
technical provision will make is easier for savings associations to accurately determine
their authority to invest in SBICs by consulting HOLA. Under the new provision,
savings associations are subject to an aggregate 5 percent of capital limit on such
investments.

Sec. 211. Application of the qualified thrift lender test 10 an association’s multi-state
operations as a whole

ACB supports this section that eliminates state-by-state application of the QTL
test. This better reflects the business operations of savings associations operating in more
that one state,

Sec. 213. Clarifying citizenship of federal savings associations for federal court
Jurisdiction.

ACB supports this provision that would give federal savings associations parity
with national banks in determining corporate citizenship for federal court diversity
jurisdiction. Under this provision, a federal savings association will be a citizen of the
state where it has its home office.

Title III - Credit Union Provisions

Sec. 301. Privately insured credit unions authorized to become members of a Federal
Home Loan Bank

ACB is concerned about this provision that would permit privately insured credit
unions to become members of a Federal Home Loan Bank. Every other depository
institution that is a member of a FHLBank must be and is federally insured and federally
regulated. This helps ensure that these institutions are operated in a safe and sound
manner, providing a substantial layer of security for the FHLBank System. The Gramm-
Leach-Bliley Act struck a careful balance for the System by equalizing membership
requirements for all federally insured depository institutions and reforming the System’s
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capital system to reflect these changes. Permitting privately insured credit unions that
undergo no federal regulatory scrutiny to borrow from the FHLBank System undermines
the carefully balanced decisions made in GLB.

Sec. 304. Increase of general I2-year limitation of term of federal credit union loans to
15 years

ACB does not believe it is appropriate to increase from 12 to 15 years the
maturity limit for loans made by federal credit unions. This is yet another attempt by tax-
exempt credit unions to become more like banks without accepting the responsibilities to
pay tax and reinvest in communities.

Sec. 307. Cashing checks for non-members

While this section has a worthy goal, increasing the availability of check cashing
services, it would set an unfortunate precedent of allowing credit unions to offer services
to non-members. It will also be difficult for credit unions to verify that an individual
seeking 1o cash a check is eligible to become a member. Cashing a check is typically a
much more rapid procedure than opening an account, providing inadequate time to
accurately determine eligibility. This is apparently part of the credit unions’ strategy to
expand services beyond members without accepting community reinvestment and
taxpayer responsibilities.

Sec. 308. Voluntary mergers and conversions involving multiple common bond credit
unions without numerical limitation

This section directly undermines a key provision of the Credit Union Membership
Access Act of 1999, which determined the field-of-membership rules for credit unions.
In ACB’s view, CUMAA was more than generous to the credit unions, especially in light
of the fact that they are tax exempt and are not subject to the Community Reinvestment
Act. Therefore, we recommend the committee drop this provision to permit voluntary
mergers and conversions involving multiple common-bond credit unions without
numerical membership limitations. Permitting the merger of large credit unions without
numerical membership limitations promotes the creation of massive tax-exempt
conglomerates, and harms both community banks and small, locally focused credit
unions that generally adhere to the original scope and mission of the industry.

Title IV — Depository Institution Provisions
Sec. 403. Reporting requirements relating to insider lending
ACB supports the provision that would eliminate unnecessary reporting

requirements. In addition, we would like to make the following substantive
recommendation to change one limitation:
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Additional Recommendation: Loans to executive officers

In addition to the language in section 403, ACB recommends that the bill
climinate the special regulatory $100,000 lending limit on loans to executive officers.
The limit applies only to executive officers for “other purpose” loans, i.e., those other
than housing, education, and certain secured loans. This would conform the law to the
current requirement for all other officers, i.e., directors and principal shareholders, who
are simply subject to the loans-to-one-borrower limit. ACB believes that this limit is
sufficient to maintain safety and soundness. ACB’s proposal can be found in our
appendix under “Loans to Executive Officers.”

Sec. 404. Inflation adjustment for small depository institution under the Depository
Institution Management Interlocks Act

ACB supports this amendment to increase the exemption from the DIMIA to $100
million. This will make it easier for smaller institutions to recruit high quality directors.
The original $20 million level was set a number of years ago and is overdue for an
adjustment.

Additional Recommendation: Interstate acquisitions by savings and loan holding
companies

ACB recommends an amendment be added to Title IV to permit a muitiple
savings and loan holding companies to acquire associations in other states under the same
rules that apply to bank holding companies under the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994. This would eliminate restrictions in current law that
prohibit (with certain exceptions) a savings and loan holding company from acquiring a
savings association if that would cause the holding company to become a multiple
savings and loan holding company controlling savings associations in more than one
state. ACB’s proposal can be found in our appendix under “Interstate Acquisitions.”

Sec. 406. Savings association investments in bank service companies

ACB supports this update to allow savings associations to invest in bank service
companies. National and state banks may establish these entities to provide services to
depository institutions, such as check sorting/posting and bookkeeping. ACB appreciates
the efforts of Rep. Melissa Hart to have this provision included in the bill during last
year’s deliberations.

This amendment is a logical counterpart to the provision in section 503. In some
cases, savings associations would prefer to invest in bank service companies, rather than
establishing savings association-only companies. By the same token, bank service
companies would benefit by being able to attract additional investors.

Title V - Depository Institution Affiliates Provisions
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Sec. 503. Eliminating geographic limits on thriff service companies

ACB supports this section that eliminates the single-state geographic limits on
savings association service companies. This limit is out of date and ripe for repeal.

Title VI — Banking Agency Provisions
Sec. 601. Waiver of examination schedule to allocate examiner resources

ACB supports this provision to permit the federal banking agencies to adjust
examination schedules when necessary to maintain safety and soundness. This provision
is likely to benefit well-run community banks.

Sec. 602. Interagency data sharing

ACB supports this extension of data-sharing authority from the Federal Reserve
to the other federal banking agencies. We note, however, that this would allow the
agencies to share information not only with other supervisory authorities, but with
officers, directors, or receivers, or other institution-affiliated entities. In view of the
breadth of this provision, ACB recommends that the committee direct the agencies to use
this new authority only when needed to advance their mission and to protect against
undue infringement on personal privacy.

Sec. 607. Streamlining depository institution merger application requirements

ACB supports this provision to eliminate the requirement that each federal
banking agency request a competitive factors report from the other three banking
agencies as well as from the Attorney General. This would eliminate the need for
redundant reviews.

Sec. 609. Shortening minimum antitrust review period with agreement of the Attorney
General

ACB supports this provision to shorten to 5 days the 15-day waiting period when
the appropriate federal banking agency and the attorney general agree that a merger or
acquisition would not result in a significant adverse effect on competition.

Sec. 613. Credit cards and loans for bank examiners on same terms as other consumers

ACB supports this provision to permit bank examiners to obtain loans from a
bank if the examiner fully discloses the nature and circumstances and the examiner’s
employer determines that the loan will not affect the integrity of the examination.
Examiners may also obtain credit cards from banks they may examine, so long as the
cards carry the same terms and conditions available to the general public. This will allow
examiners, who must have credit cards for travel expenses, to obtain them in the same
way as any other consumer.
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Sec. 616. Compensation of Federal Home Loan Bank directors

ACB supports eliminating the unnecessary cap on director compensation. This
helps maintain the ability of the Banks to adequately compensate directors and take
account of the differing needs of individual Bank situations.

Additional Recommendations

In addition to the other recommendations indicated, ACB recommends that the
committee include the following provisions in its legislation:

Reducing Debt-Collection Burdens

Under the Fair Debt Collection Practices Act, a debtor has 30 days in which to
dispute a debt. This amendment makes clear that a debt collector need not stop collection
efforts for that 30-day period while the debtor decides whether or not to dispute the debt.
This removes an ambiguity that has come up in some instances. If a collector has to
cease action for 30 days, valuable assets which may be sufficient to satisfy the debt may
vanish. ACB’s proposal can be found in our appendix under “Reducing Debt-Collection
Burdens.”

Decriminalizing RESPA

This proposal would strike the imprisonment sanction for violations of RESPA. It
is highly unusual for consumer protection statutes of this type to carry the possibility of
imprisonment. The possibility of a $10,000 fine remains in the law, maintaining
adequate deterrence. ACB’s proposal can be found in our appendix under
“Decriminalizing RESPA.”

Conclusion

ACB appreciates this opportunity to present our view on the regulatory relief bill
now before the committee. It contains a number of valuable provisions, such as the
increased flexibility for bank branching; parity for savings associations under the
Securities Exchange Act and the Investment Advisers Act; and increased small business
lending authority for savings associations. Our testimony includes several additional
suggestions, including the following:

» Eliminating unnecessary branch applications;

o Increasing flexibility in residential real estate and commercial real estate projects;
and

e Providing reimbursement for producing records under the Right to Financial
Privacy Act and the USA PATRIOT Act.

11
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Eliminating Unnecessary Branch Applications

SEC. 1. BRANCH NOTIFICATION BY NATIONAL BANKS—
Section 5155(i) of the Revised Statutes (12 U.S.C. 36(i)) is amended to read
as follows:

“(i) A national bank that is well-capitalized (as that term is
defined in section 38 of the Federal Deposit Insurance Act) may
establish a branch, provided that it notifies the Comptroller within 30
calendar days.”

SEC. 2. BRANCH NOTIFICATION BY STATE MEMBER
BANKS—Section 22 of the Federal Reserve Act is amended by adding the
following new subsection:

“(i) A State member insured bank that is well-capitalized (as
that term is defined in section 38 of the Federal Deposit Insurance
Act) may establish a branch, provided that it notifies the Board within
30 calendar days.”

SEC. 3. BRANCH NOTIFICATION BY STATE NONMEMBER
BANKS—Section 18(d)(1) of the Federal Deposit Insurance Act (12 U.S.C.
1828(d)(1)) is amended to read as follows:

“(1) A State nonmember insured bank that is well-capitalized
(as that term is defined in section 38 of this Act) may establish a
branch, provided that it notities the Corporation within 30 calendar
days.”

-1-



190

SEC. 4. BRANCH NOTIFICATION BY FEDERAL SAVINGS
ASSOCIATIONS- Section 4(m)(1) of the Home Owners’ Loan Act (12
U.S.C. 1464(m)(1)) is amended to read as follows:

“(1) IN GENERAL. A Federal savings association that is well-
capitalized (as that term is defined in section 38 of the Federal Deposit
Insurance Act) may establish a branch, provided that it notifies the
Director within 30 calendar days.”

Explanation

Section 1 replaces a requirement that a national bank receive prior
approval to open a branch with a provision that permits a national bank to
establish a branch so long as it notifies the Comptroller within 30 calendar
days.

Section 2 provides that a state member bank may open a branch so
long as it notifies the Federal Reserve within 30 calendar days. This
overrides the regulatory requirement of Regulation H (12 C.F.R. 208.6).

Section 3 replaces a requirement that a state nonmember bank receive
prior approval to open a branch with a provision that permits a state
nonmember bank to establish a branch so long as it notifies the FDIC within
30 calendar days.

Section 4 replaces a requirement that savings associations located in
the District of Columbia obtain prior approval with a provision that permits
any Federal savings association to establish a branch so long as it notifies the
Director of OTS within 30 calendar days.

Under current regulatory practice, applications for new branches are
routinely granted for strong institutions. Many other application
requirements have been replaced with notification procedures. These
amendments will expedite the ability of those institutions to open new
branches, allowing them to more quickly offer services to additional
communities, enhance competition.

R
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Loans to One Borrower

SEC. . LOANS TO ONE BORROWER—Section 5(u)}(2)(A) of
the Home Owners’ Loan Act (12 U.S.C. 1464(u)(2)(A)) is amended by
striking subclause (i )(I).

Explanation

In addition to the loans-to-one borrower authority, savings
associations may lend the lesser of $30 million or 30 percent of capital for a
residential development. Within that overall limit, there is a $500,000 per-
unit limit. This amendment eliminates a $500,000 per unit cap, while
retaining the $30 million/30 percent limit. The per-unit cap is an excessive
regulatory detail that creates an artificial market limit in high cost areas.

3
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Limit on Commercial Real Estate

SEC. . COMMERCIAL REAL ESTATE LOANS—Section
5(c)(2)(B)(i) of the Home Owners’ Loan Act (12 U.S.C. 1464(c)(2)(B)(i)) is
amended by striking “400 percent of the Federal savings association’s
capital” and inserting “500 percent of the Federal savings association’s

capital (or such higher amount that the Director determines)”.

Explanation

This section increases the limit on commercial real estate loans from
400 to 500 percent and permits the OTS to increase that amount. Institutions
with expertise in non-residential real property lending and which have the
ability to operate in a safe and sound manner should be granted increased
flexibility.

4
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Reimbursement for the Production of Records

SEC. . CORPORATE RECORDS—Section 1101(4) of the
Right to Financial Privacy Act (12 U.S.C. 3401(4)) is amended by adding “,
except that such term shall mean any legal entity for purposes of section
1115 of this Act” after “individuals”.

SEC. __ . CLARIFICATION OF SCOPE—Section 1115 of the

Right to Financial Privacy Act is amended by adding the following new
sentence—

“This section shall apply to records required to be assembled or
provided under the International Money Laundering Abatement
and Anti-Terrorist Financing Act of 2001.”

Explanation

The Right to Financial Privacy Act provides that the government will
reimburse banks for the cost of assembling and providing records of
individual bank customers that the government is investigating. This
amendment extends that to records of corporate bank customers. The
amendment also clarifies that RFPA reimbursement requirements apply to
records provided under the International Money Laundering Abatement and
Anti-Terrorist Financing Act of 2001.

-5-
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Eliminating Dividend Notice Requirements

SEC. __. DIVIDEND NOTICES-- Section 10(f) of the Home Owners’ Loan
Act (12 U.S.C. 1467a(f)) is amended by adding the following paragraph and
redesignating section 10(f) as section 10(f}(1):

“(2) this subsection shall not apply to a subsidiary savings
association that is well capitalized (as that term is defined in section 38
of the Federal Deposit Insurance Act) and will remain well capitalized
after the payment of the dividend.”

Explanation

Under this amendment, well-capitalized savings associations will no longer be
required to notify the OTS of their intention to pay a dividend, provided that they will
remain well capitalized after they pay the dividend. This will allow well-capitalized
institutions to conduct routine business without regularly conferring with the OTS.
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Streamlining Subsidiary Notifications

SEC. ___. STREAMLINING SUBSIDIARY
NOTIFICATIONS—Section 18(m)(1)(A) of the Federal Deposit Insurance
Act (12 U.S.C. 1828(m)(1)(A)) is amended by striking “the Corporation
and” and by striking “each such agency” and inserting “the Director of the
Office of Thrift Supervision”.

Explanation

This amendment eliminates the requirement that a savings association
notify the FDIC before establishing or acquiring a subsidiary or engaging in
a new activity through a subsidiary. A savings association will still be
required to notify the OTS, providing sufficient regulatory oversight.
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Extending Divestiture Period

SEC. __ . EXTENDING DIVESTITURE PERIOD—Section

10(c)(1)X(C) of the Home Owners’ Loan Act (12 U.S.C. 1467a(c) (1)C)) is
amended by striking *2-year period” and inserting “10-year period”.

Explanation

This section provides unitary savings association holding companies
that become multiple savings association holding companies have 10 years
to divest non-conforming activities. This is the same period granted to new
financial services holding companies under the Gramm-Leach-Bliley Act.
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Loans to Executive Officers

SEC. 1. LOANS TO EXECUTIVE OFFICERS -- Section 22(g)}(4)
of the Federal Reserve Act (12 U.S.C. 375a(4)) is amended by striking “in
an amount prescribed in regulation of the member bank’s appropriate
Federal banking agency” and inserting “up to the Member bank’s limit on
loans to one borrower”.

SEC. 2. REPORTING REQUIREMENTS RELATING TO
LOANS TO EXECUTIVE OFFICERS.

(a) REPORTING REQUIREMENTS REGARDING LOANS TO
EXECUTIVE OFFICERS OF MEMBER BANKS- Section 22(g) of
the Federal Reserve Act (12 U.S.C. 375a) is amended--

(1) by striking paragraphs (6) and (9); and
(2) by redesignating paragraphs (7), (8), and (10) as paragraphs
(6), (7), and (8), respectively.

(b) REPORTING REQUIREMENTS REGARDING LOANS FROM
CORRESPONDENT BANKS TO EXECUTIVE OFFICERS AND
SHAREHOLDERS OF INSURED BANKS- Section 106(b)(2) of the
Bank Holding Company Act Amendments of 1970 (12 U.S.C.
1972(2)) is amended--

(1) by striking subparagraph {G); and
(2) by redesignating subparagraphs (H) and (I) as
subparagraphs (G) and (H), respectively.

Explanation

Section 1 would eliminate the special regulatory $100,000 lending
limit on loans to executive officers. The limit applies only to executive
officers for “other purpose” loans, i.e., those other than housing, education,
and certain secured loans. This conforms the law to the current requirement
for all other officers, i.e., directors and principal shareholders, who are
simply subject to the loans-to-one-borrower limit.

9.
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Section 2 eliminates certain reporting requirements currently imposed
on banks and their executive officers and principal shareholders related to
lending by banks to insiders. The change in reporting requirements would
not alter restrictions on the ability of banks to make insider loans or limit the
ability of federal banking agencies to take enforcement action against a bank
or its insiders for violation of lending limits.

-10-



199

Interstate Acquisitions

SEC. __ . INTERSTATE ACQUISITIONS-- Section 10{e)(3)of
the Home Owners’ Loan Act (12 U.S.C. 1467a(e)(3)) is amended by adding
the following new subparagraph and redesignating the following
subparagraphs accordingly:

“(A) such acquisition would be permissible for a bank holding
company under section 3(d) of the Bank Holding Company Act of 1956;”
Explanation

This amendment permits a multiple savings and loan holding
company to acquire associations in other states under the same rules that

apply to bank holding companies under the Riegle-Neal Interstate Banking
and Branching Efficiency Act of 1994.

-11-
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Reducing Debt-Collection Burdens

SEC.___. CONTINUING COLLECTION EFFORTS — Section
809 of The Fair Debt Collection Practices Act (12 U.S.C. 1692g) is amended
by adding the following new subsection and redesignating the following
subsection accordingly:

“(c) Continuing Collection Efforts. A debt collector may

continue to collect the debt until the debt collector receives the notice
described in subsection (b) of this section.”

Explanation
A debtor has 30 days in which to dispute a debt. This amendment

makes clear that a debt collector need not wait for that 30-day period while
the debtor decides whether or not to dispute the debt.

-12-
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Decriminalizing RESPA

SEC. __ . ELIMINATION OF IMPRISONMENT SANCTION —

Section 8(d)(1) of the Real Estate Settlement Procedures Act of 1974 (12
U.S.C. 2607(d)(1)) is amended by striking “or imprisoned for not more than
one year, or both”.

Explanation

This strikes the imprisonment sanction for violations of RESPA. The
possibility of a $10,000 fine remains, maintaining adequate deterrence.

13-
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Executive Summary

The National Association of Federal Credit Unions (NAFCU) is the only national
organization exclusively representing the interests of the nation’s federally chartered
credit unions. NAFCU is comprised of approximately 900 federal credit unions -~
representing approximately 24 million individual credit union members. NAFCU
member credit unions collectively account for over 60 percent of the assets of all federal
credit unions. NAFCU and the entire credit union community appreciate this opportunity
to participate in the discussion regarding regulatory reform and other important issues
affecting our nation’s credit unions.

Historically, credit unions have served a unigue function in the delivery of financial
services to Americans. Established by an act of Congress in 1934, the federal credit
union system was recognized as a way to promote thrift and to make financial services
available to people, many of whom otherwise would have no access to credit.
Congress established credit unions as an alternative to banks and to fill a precise public
need—a niche that credit unions fill today for over 82 million Americans. While more
than 65 years have passed since the Federal Credit Union Act (FCUA) was signed into
law, two fundamental principles regarding the operation of credit unions remain every bit
as important today as in 1934:

« Credit.unions remain totally committed to providing their members with efficient,
low cost personal service; and,

+ Credit unions continue to emphasize traditional cooperative values such as
democracy and volunteerism.

Unlike banks, membership in a credit union is not open to the general public; a credit
union may serve only those individuals within its field of membership. Federal credit
unions have an independent federal regulator (the National Credit Union Administration
- NCUA) and an insurance fund (the National Credit Union Share Insurance Fund -
NCUSIF) separate from the bank and thrift insurance funds managed by the Federal
Deposit Insurance Corporation (FDIC).

As the package of financial services offered by various financial institutions becomes
ever more homogenized, the emphasis has begun to shift from types of service to
quality and cost of service. Credit unions are second to none in providing their
members with quality personal service at the lowest possible cost. According to the
2002 American Banker/Gallup Consumer Survey, credit unions had the highest rated
service quality of surveyed financial institutions. In fact, credit unions have received
higher marks in every American Banker/Gallup Consumer Survey since 1989 - a trend
that shows no sign of change.

As in the case with banks and thrifts, there has been substantial consolidation within the
credit union community in recent years. The number of credit unions has declined
significantly — by more than 50% - over the course of the past 30 years, from an all time
high of 23,866 in 1969 to 10,039 at year-end 2002. Similarly, the number of federal



203

credit unions has declined as well, declining by just about 50% over that same period,
from a high of 12,977 in 1970 to 5,953 at year-end 2002.

This decline has been consistent, with each year since the mid-1970's seeing a net
decline in the number of credit unions. The experience of federal credit unions in this
regard tracks that of all credit unions. Looking solely at federal credit unions, the two
most significant factors contributing to the decline in the number of federal credit unions
is merger activity and conversion from federal to state charter.

NAFCU believes that the Financial Services Regulatory Relief Act of 2003, H.R. 1375,
is a very positive step in addressing some of the regulatory burdens and restrictions on
federal credit unions resulting in a number of federally chartered credit unions to
consider converting to state charters. NAFCU applauds the balanced approach
evidenced in the bill and commends Representatives Capito and Ross for their
leadership in introducing this important legislation. NAFCU supports all the provisions
included in Title il of the legislation.

NAFCU believes the bill is a balanced approach in its current form and we understand
the sponsor's desire to include only a manageable number of provisions in the
legislation, we would like to call the Subcommittee’s attention to some additional issues
that fall into the scope of the legislation:

¢ Remove "local" from the definition of "community” for purposes of community
charters

Relax the “Reasonable Proximity” requirement

Relax the current member business loan restriction imposed by CUMAA
Secondary Capital

Eliminate the preference imposed by CUMAA for the formation of new credit
unions over the addition of groups to an existing credit union.

NAFCU believes that the state of the credit union community is strong and the safety
and soundness of credit unions is unguestionable. Nevertheless, we urge the
Subcommittee to carefully assess the trend of conversions from federal to state
charters. We believe that H.R. 1375 is an excellent first step. We understand thatitisa
work in progress by the Subcommittee and we urge the Subcommittee to undertake a
careful examination of what other measures fall within the scope of this jegislation that
will address the concerns we have articulated. Woe look forward to working with you on
this important piece of legislation and would welcome your comments or questions.



204

i
-
HTH
B TT]]]] —

NAFCU

Testimony on Behalf of
The National Association of Federal Credit Unions

Subcommittee on Financial Institutions and Consumer Credit
United States House of Representatives

“Financial Services Regulatory Relief Act of 2003”
H.R. 1375

March 27, 2003

National Association of Federal Credit Unions
31 38 10" St. North

Adlington, VA 22201

(703) 522-4770



205

Written Testimony On behalf of the
National Association of Federal Credit Unions
Before the Subcommittee on Financial Institutions and Consumer Credit
United States House of Representatives
“Financial Services Regulatory Relief Act of 2003", H.R. 1375

March 27, 2003

Table of Contents

IMtrOQUCHON. ... e 2
CUMAA and Beyond. ... 5
The Current SHUBHON. ... e 7
NAFCU Meets with Policymakers to Enhance the Federal Charter..................... 11
Financial Services Regulatory Relief Act of 2003............cooiii 13
CONCIUSION. ... e 22
Appendix A Federal/State Law Comparison..........ccoocivviiiiiic i 23
Appendix B NAFCU's Guiding Principles.............o.ccovviiiiiiiniiii e 28



206

Introduction

The National Association of Federal Credit Unions (NAFCU) is the only national
organization exclusively representing the interests of the nation’s federally chartered
credit unions. NAFCU is comprised of approximately 900 federal credit unions --
financial institutions from across the nation — representing approximately 24 million
individual credit union members. NAFCU-member credit unions collectively account for
over B0 percent of the assets of all federal credit unions. NAFCU and the entire credit
union community appreciate this opportunity to participate in the discussion regarding

regulatory reform and other important issues affecting our nation’s credit unions.

Historically, credit unions have served a unique function in the delivery of
financial services to Americans. Established by an act of Congress in 1934, the federal
credit union system was recognized as a way to promote thrift and to make financial
services available to people, many of whom otherwise would have no access to credit.
Congress established credit unions as an alternative to banks and to fill a precise public
need——a niche that credit unions fill today for over 82 million Americans. Every credit
union is a cooperative institution organized “for the purpose of promoting thrift among its
members and creating a source of credit for provident or productive purposes.” (12 USC
1752(1)). While more than 65 years have passed since the Federal Credit Union Act
(FCUA) was signed into law, two fundamental principles regarding the operation of

credit unions remain every bit as important today as in 1934:
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» Credit unions remain totally committed to providing their members with efficient,
low cost personal service; and,
* Credit unions continue to emphasize traditional cooperative values such as

democracy and volunteerism.

Credit unions are not banks. The nation’s approximately 10,000 federally insured
credit unions serve a different purpose and have a fundamentally different structure,
existing solely for the purpose of providing financial services to their members. As
owners of cooperative financial institutions united by a common bond, all credit union
members have an equal say in the operation of their credit union —"one member, one
vote” — regardless of the dollar amount members have on account. These singular
rights extend all the way from making basic operating decisions to electing the board of
directors. Unlike their counterparts at banks and thrifts, federal credit union directors,
motivated solely by a desire to be of service to others, serve without remuneration — a

fact epitomizing the true “volunteer spirit” permeating the credit union community.

Also, uniike banks, membership in a credit union is not open to the general
public; a credit union may serve only those individuals within its field of membership.
Federal credit unions have an independent federal regulator {the National Credit Union
Administration - NCUA) and an insurance fund (the National Credit Union Share
Insurance Fund - NCUSIF) separate from the bank and thrift insurance funds managed

by the Federal Deposit insurance Corporation (FDIC).
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Unlike thrifts, credit unions have never cost the American taxpayer a dime.
Uniike the FDIC and the Federal Savings and Loans Insurance Corporation (FSLIC) -
the precursors to Bank Insurance Fund (BIF) and the Savings Association Insurance
Fund (SAIF) - that were started with seed money that came as taxpayers’ dollars from
the United States Treasury, every dollar that has ever gone into the NCUSIF has come
from the credit unions it insures. And unlike the thrift insurance fund, credit unions have

never needed a federal bailout.

America's credit unions have remained true to their mission of “promoting thrift”
and providing "a source of credit for provident or productive purposes.” in fact,
Congress acknowledged this point when it adopted the Credit Union Membership
Access Act (CUMAA ~ P.L. 105-219). In the “findings” section of that taw, Congress
declared that, “The American crédit union movement began as a cooperative effort to
serve the productive and provident credit needs of individuals of modest means ... [and

they] continue to fuffill this public purpose.”*

Today, credit unions play an important role in the lives of millions of Americans
from all walks of life. As the package of financial services offered by various financial
institutions becomes ever more homogenized, the emphasis has begun to shift from
types of service to quality and cost of service. Credit unions are second 1o none in
providing their members with quality personal service at the lowest possible cost.

According to the 2002 American Banker/Gallup Consumer Survey, credit unions had the

12 USC 1752(1).
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highest rated service quality of surveyed financial institutions. In fact, credit unions
have received higher marks in every American Banker/Gallup Consumer Survey since

1989 -- a trend that shows no sign of change.

in addition, credit unions continue to serve those of modest means. Since the
passage of CUMAA in 1998, federal credit unions have added over 500 underserved
areas, providing an additional 25.4 million individuals the opportunity to obtain much

needed low-cost financial services.

CUMAA and Beyond

Credit unions have been under assault by the banking industry for nearly two
decades. The Supreme Court's decision in 1998 in the AT&T Family Federal Credit
Union field of membership case brought the issue to a head. Congress’ prompt
passage of CUMAA in the summer of 1998 was seen by many as a significant victory
for credit unions. When Congress sent that bill to President Clinton to be signed into
law it overturned in six short months a decision that had encompassed eight years of

litigation.

Make no mistake about it, CUMAA was a necessary piece of legislation for credit
unions at the time of its enactment because it codified a number of fundamental credit
union concepts embraced by both federal and state-chartered credit unions. These

include:
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« the multiple-group policy that NCUA had initiated in 1984,
« the “once a member always a member” principle followed by virtually every
credit union in the country; and,

+ the “family member” concept followed by so many credit unions.

Yet CUMAA came with some provisions that were not widely supported by the

credit union community. These include:

» limitations on member business loans;

» imposition of a bank-like Prompt Corrective Action or "PCA" requirement that,
given the structure of credit unions, serves in many respects as an overly
restrictive constraint on growth; and

e various other artificial and arbitrary limitations on growth.

Following the passage of CUMAA, NAFCU recognized that there was still more
important work to be accomplished. In January of 2000, the NAFCU Board of Directors,
recognizing a growing trend of credit union conversions from federal to state charter
singled out the erosion of the federal charter as a critically important issue for NAFCU
and the nation. In February of 2000 NAFCU convened a “task force” of federal credit
union and former federal credit union CEOs, including those who had converted to
federally insured state-chartered credit unions and mutual thrifts. This group met to

discuss their concerns related to the federal charter in the post-CUMAA environment.
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Below are highlights of some of the comments NAFCU heard at that session and in
subsequent meetings:

« f NCUA wants to do anything that wili help smaller credit unions they should
work to eliminate unnecessary and needless regulations and work with
Congress to repeal laws which are only serving to drive small financial
institutions out of businéss.

e The (charter expansion) process has a chilling effect on Select Employee
Group (SEG) acquisition efforts.

» Mergers seem to be a viable and necessary method to create a substantial
number of financially strong credit union entities that can compete with each
other as well as with banks and other financial institutions. The business
about greater or less than 3000 potential members is a serious obstacle....
The solution may well be in additional legislation.

« it is important that the regulatory environments allow for ...continued growth

and not impair our ability to remain competitive.

As a result of these meetings, it became clear that both regulatory and legislative action

was needed in the post-CUMAA environment.

The Current Situation

NAFCU is pleased to report to the Subcommittee that America’s credit unions are
vibrant and healthy and that membership in credit unions continues to grow with credit

unions serving over 82 million Americans--more than at any time in history. At the same
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time, it is important to note that while credit union membership continues to grow, over
the past 21 years credit unions have increased their market share only minimally and as
a consequence provide littlle competitive threat to other financial institutions. According
to data obtained from the Federal Reserve Board, during the 21 year period from 1980
to 2001 the percentage of total household financial assets held by credit unions

increased from 1.4% to 1.7% or merely 0.3% over the course of 21 years.

As is the case with the banks and thrifts, there has been substantial consolidation
within the credit union community in recent years. The number of credit unions has
declined significantly — by more than 50% - over the course of the past 30 years, from
an all time high of 23,866 in 1969 to 10,039 at year-end 2002. Similarly, the number of
federal credit unions has declined as well, declining by just about 50% over that same

period, from a high of 12,977 in 1970 to 5,953 at year-end 2002.

This decline has been consistent, with each year since the mid-1970’s seeing a
net decline in the number of credit unions. The experience of federal credit unions in

this regard tracks that of all credit unions.

Looking solely at federal credit unions, the single most significant factor
contributing to the decline in the number of federal credit unions is merger activity.
Between 1999 and 2002 more than 70% of the decline in the number of federal credit
unions was due to mergers. (In fact, 78.6% of the decline in federal credit union

charters outstanding was due to mergers in 1999, 76.7% in 2000, 80.2% in 2001, and



213

77.8% in mid-year 2002). The effect of mergers on the federally chartered credit union
system in terms of assets has, however, been significantly smaller totaling just $1.0

billion in 2002.

The second most significant factor contributing to the decline in the number of
federal credit unions over the 1999 to 2002 time period was, however, conversions from
federal to state charter: 11.5% in 1999, 12.5% in 2000, 6.3% in 2001, and 6.84% in mid-
year 2002. This translates into 40 in 1998, 34 in 1999, 32 in 2000, 21 in 2001, and 21 in
2002. The aggregate five-year total is $28.3 billion in assets, representing 9.44% of the

total assets of the 2002 federally chartered credit union system.

While these numbers might suggest that the conversion trend has peaked, this is
hardly the case. According to NCUA there are 7 federal-to-state conversions reportedly
pending. In addition, the size of credit unions converting from federal to state charter,
and therefore the total assets involved in such conversions, is on the increase; the

average assets and median assets are dramatically increasing.

It is perfectly normal, if not expected, for conversions to occur in a healthy dual
chartering system, but it is an entirely different matter when the trend is significantly
skewed, as it has been over the past five years in the conversion from federal to. state
charter. We have found after talking to credit unions that the root cause of the current
trend is the more rigid field of membership policies and/or their application at the federal

level rather than at the state levels. In this regard, NAFCU conducted a predictive
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analysis of federal credit union conversions based on field of membership, state, asset
size, membership penetration rate, prior merger activity, county population and the

poverty rate. The analysis, which was based on prior conversions, indicated that:

» Growth-oriented multiple common bond federal credit unions with a relatively
large asset size and low current field of membership penetration rate in a state
with a more liberal field of membership have a greater probability to seek state

charter conversion.

» Federal credit unions in suburban versus rural areas with a relatively low
percentage of low-income households are likely to convert as a result of

community charter restrictions.

As a result of this analysis and the actions that NAFCU has taken to gather

member input, the other reasons for conversions that NAFCU has identified include:

* The desire for regulatory flexibility that is deemed requisite to survive and to
grow in the 21% century.

* The need to diversify membership and portfolios.

« The elimination of unnecessary and needless regulations.

» The need to innovate and enable credit unions to meet their future
membership needs.

« The ability to offer investment and insurance products that meet membership

needs.
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« The offering of a more favorable business climate.
* The need for a progressive and pro-business regulatory environment.
» Active solicitation by state regulators to encourage federally chartered credit

unions to convert to state charter.

Another trend that emerged in NAFCU’s analysis is that when both a state-
charted credit union and a federally chartered credit union merge, the resulting credit
union more often than not opts to retain a state charter. To provide the committee with
additional background as to why credit unions may be converting to state-chartered
credit unions, NAFCU has prepared a comparison of federal and state laws and
regulations of those states that have seen the most conversions over the last five years

(Appendix A).

NAFCU Meets with Policymakers to Enhance the Federal Charter

Deficiencies in federal chartering policies and/or their application by NCUA
cannot be remedied without bringing these matters to the attention of key policy makers

in Washington.

Over the past three years, NAFCU has been working with NCUA Board
Chairman Dennis Dollar and other NCUA Board members in an attempt to improve the
regulatory environment. We are pleased to see that these efforts have been fruitful in

several respects:
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+ A single-sponsor credit union may now retain that status while continuing to
serve a spun-off division of the sponsor that was in the federal credit union's field

of membership prior to the enactment of the CUMAA.

» A single-sponsor federal credit union may now retain that classification while

bringing in groups in which the sponsor has a 10% ownership interest.

* When a group within a credit union’s field of membership undergoes a corporate
restructuring or reorganization, the credit union may now also serve any new

members of that group without having to go through the SEG addition process.

» Currently, NCUA has proposed additional changes to its Chartering and Field of

Membership Manual whicﬁ may go into effect as early as April 2003.

On the legislative front NAFCU has spent the past two years meeting with
legislators to compile a package of initiatives that would serve to restore the balance
between the federal and state chartering systems. NAFCU has suggested a series of
recommendations designed to enhance the federal charter, several of which are
contained either in whole or in part within the Financial Services Regulatory Relief Act of
2003. Today's credit unions exist in a very dynamic environment, and we realize that
the laws and regulations dealing with credit union issues will always be in need of
further review and refinement. NAFCU'’s goal in crafting its recommendations was to

ensure the continued viability of the federal charter for credit unions. NAFCU continues
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to refine its guiding principles on enhancing the federal charter (See Appendix B:

Enhancing the Federal Charter — Moving Credit Unions into the 21 Century.)

Financial Services Regulatory Relief Act of 2003

NAFCU believes that the Financial Services Regulatory Relief Act of 2003, H.R.
1375, is a positive step in addressing some of the regulatory burdens and restrictions on
federal credit unions that have caused a number of federally chartered credit unions to

consider converting to state charters.

NAFCU applauds the balanced approach evidenced in the bill and commends
Representatives Capito and Ross for their leadership in introducing this important
legislation. We would like to offer the following observations, comments, and feedback
on what we believe are positivé aspects of the legislation (listed in order of section

numberj.

A Section 301. NAFCU believes that all credit unions should carry federal
insurance. However, NAFCU recognizes that the authorization for private
insurance — either by law or regulation - continues to exist in several states. As
long as private insurance is authorized, NAFCU supports allowing privately
insured credit unions to become members of the Federal Home Loan Bank

system.
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B. Section 302. NAFCU supports this effort to give credit unions land leases
on federal property under the same terms and conditions as credit unions now
are provided space allotments under the FCUA. The credit unions that will be
impacted by this change are defense (military) credit unions that have tried to
expand their service to our men and women in uniform by building (and paying
for) their own member service centers on military facilities. Many that have
expanded their services by building their own facilities to serve military personnel
have had their leases go from a nominal fee (e.g. $1.00 a year) to a "fair rﬁarket
value” rate of over $2000 a month. For non-profit cooperatives like credit unions,
this change in leasing costs will inevitably lead to higher fees and/or fewer

services for the men and women on that base.

C. Section 303. NAFCU supports this effort to increase investment options
for federal credit unions by allowing certain investments in securities. The
current limitations in the FCUA unduly restrict federal credit unions in today's
dynamic financial marketplace and have the potential to adversely impact both
safety and soundness in the future. We believe that federal credit unions should
have the same investment authority that is approved for other federally regulated

financial institutions with regulation by the NCUA Board.

D. Section 304. NAFCU supports this provision that would increase the

general 12-year limitation of term of federal credit union loans to 15 years or
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longer as permitted by the NCUA Board. The current 12-year limitation is
outdated and does not meet with maturities that are commonly accepted in the
market today. We believe that it is important that the NCUA Board have the
rulemaking authority to extend this limitation beyond 15 years in order to address

the flexibilities that are necessary in today's market.

E. Section 305. NAFCU supports this provision to increase the one percent
investment limit in credit union service organizations (CUSOs). However, we
believe that the bili should go further than just raising the limit to three percent

and, rather, give the NCUA Board the authority {o set the proper investment limit.

F. Section 306. NAFCU supports this effort to exclude loans or loan
participations by federal credit unions to non-profit religious organizations from

the member business loan limit.

G. Section 307. NAFCU supports efforts to increase credit union services by
allowing federal credit unions to offer check-cashing and money transfer services
to anyone in their field of membership. By Congress’ granting this additional
authority, we believe that credit unions can play an important role in fighting
abuses by some current providers of remittances to many of our nation’s

immigrants.
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H. Section 308. NAFCU supports this clarifying provision that the numerical
limitation of 3,000 to consider spinning off and forming a separate credit union
should not apply to voluntary mergers of healthy credit unions. In addition, we
believe that the refroactive effective date of August 7, 1998 (the date of
enactment of CUMAA), is an important part of this section and must be

maintained.

I Section 309 NAFCU supports efforts that give NCUA the authority to
aflow credit unions to continue to serve their select employee groups (SEG's)
after a credit union converts to a community charter. Current law does not allow

this, penalizing not only the credit union, but also those in its field of membership.

J. » Section 310 The FCUA contains many antiquated “governance”
provisions that, while appropriate in 1934, are today outdated, unnecessary and
inappropriate restrictions on the day-to-day operations and policies of a federal
credit union. NAFCU supports this effort to give credit union boards greater
flexibility in the management of their credit union. In addition, we would strongly
recommend that similar “governance” provisions be removed from the FCUA and
left to the determination of individual credit union Board of Directors subject to

rules and regulations promulgated by the NCUA Board.

K. Section 311 NAFCU supports the idea of giving NCUA greater fatitude in

adjusting interest rates depending on market conditions. Under current law
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federal credit unions are the only type of insured institutions subject to federal

usury limits on consumer loans.

L. Section 312 NAFCU supports the inclusion of this language which would
exempt credit unions, just as banks and thrifts are already exempt, from the pre-

merger notification requirements of the Hart-Scott-Rodino Act.

M. Section 313 The Gramm-Leach-Bliley Act provided banks with
registration relief from certain specifically enumerated activities, and section 201
of the Financial Services Regulatory Relief Act of 2003 provides similar relief to
thrifts. NAFCU supports providing credit unions regulatory relief along those
same lines from the requirement that they register with the Securities and

Exchange Commission as-broker/dealers when engaging in certain activities.

NAFCU believes the bill is a balanced approach in its current form and we

understand the sponsor's desire to include only a manageable number of provisions in

the legislation, Nevertheless, we would like to take this opportunity to call the

Subcommittee's attention to some additional issues that NAFCU believes can and

should be included in H.R. 1375.

A Remove "local” from the definition of "community” for purposes of
community charters. Today's dynamic financial marketplace characterized

by “cyber-banking” technology rather than bricks and mortar makes the word
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“local’” an extraneous limitation for community-chartered credit unions. In
addition, and as previously noted, this provision has accounted for the majority of
conversions from federal to state charters. We believe this word should be
removed and the NCUA Board should be given the regulatory flexibility to set the

definition as it deems fit.

B. Relax the “Reasonable Proximity” Requirement This requirement is
an undue burden on credit unions, requiring them to have a physical presence
within a reasonable proximity of the location of a group that the credit union
wants to add to its field of membership. In the financial marketplace of the 21%
century that has seen an increase in Internet and remote banking, this
requirement serves as an unnecessary burden and restriction on credit unions

and those who wish to join them.

C. Relax the current member business loan restriction imposed by
CUMAA. This cap was imposed as part of CUMAA in 1998 and limits a credit
union’s member business lending to the lesser of either 1.75 times net worth or
12.25 percent of fotal assets (12 USC Section 17573(3), 1790d). A CUMAA
mandated Treasury Department study (Credit Union Member Business Lending:
January 2001) found that "credit unions’ business lending currently has no effect
on the viability and profitability of other insured depository institutions” and was
often filling a market niche for business loans of modest amounts. If an outright

removal of the cap is not plausible, we would recommend that there should at
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least be parity with the 20 percent cap on thrifts that is included in section 212 of

the Financial Services Regulatory Relief Act of 2003, H.R. 1375.

D. Secondary Capital NAFCU is concerned about the challenge
some credit unions face in raising adequate capital in a PCA (prompt correction
action) environment. First and foremost, credit unions today remain safe and
sound. At the same time, the flight to safety that has occurred over the past two
years — and is continuing fo occur — as a result of external economic
environmental factors totally outside of the control of credit unions has resulted in
unprecedented growth that is extremely difficult, if not impossible, to curtail. What

the future holds is very difficult, if not impossible, to predict.

Recognizing the potential challenges that might be encountered in the future, and
to ascertain sources that might provide credit unions additional capital, the
NAFCU Board convened a task force to study this vexing issue. In so doing, the
NAFCU Board set forth the following criteria for the development of a workable

solution to secondary capital:

» preserving the not-for-profit, mutual, member-owned and cooperative
structure of credit unions (ensuring that ownership interest remains with the

members, to include influence);
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« ensuring that the capital structure of credit unions is not fundamentally
changed and that the safety and soundness of the credit union community as

a whole is preserved;

= providing a degree of permanence such that a run on capital will not occur,

« providing a workable means to augment capital;

« providing a solution with market viability;

« ensuring that any proposed solution applies for PCA purposes (to include risk-

based capital as appropriate);

« providing a solution which flows through the income statement for PCA
purposes (or changing the definition of net worth to include other capital types
while also ensuring that ownership interest remains with the members, to

include influence); and,

» ensuring that any proposed solution qualifies as capital under generally

accepted accounting principles (GAAP).

This issue remains under study and review. In keeping with the above
criteria for the development of a workable solution to secondary capital, NAFCU

has, however, in the interim endorsed a modification to the statutory definition of

20
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“net worth” to mean “equity capital,” rather than the “retained earnings balance”
of the credit union as determined under GAAP. Currently, credit union mergers
are accounted for by using the “pooling method,” meaning that the net worth of
each merging credit union is combined to form the net worth of the surviving
credit union: $5M (net worth of credit union A) + $5M (net worth of credit union
B)= S10M (net worth of credit union AB). However, the Financial Accounting
Standards Board has proposed to eliminate pooling and impose the purchase
method of accounting. Using this method and the current definition of net worth
(which is “retained earnings”) as required by PCA, the net worth of the surviving
credit union is only $5M (retained earnings of credit union A} + $5M (retained
earnings of credit union B) = $5M {net worth of credit union AB). Therefore,
under the purchase method of accounting, only the surviving credit union’s
retained earnings count as net worth for PCA purposes. As a result, the surviving
credit union may have trouble meeting PCA requirements, unless credit union net

worth is redefined to mean equity capital.

E. Eliminate the preference imposed by CUMAA, for the formation of
new credit unions over the addition of groups to an existing credif union.
Oftentimes, an existing credit union is better suited to meet the needs of a SEG
and offer it better services than a new credit union would or could. Most SEG
applicants do not have the time, money, or critical mass to form their own credit
union. According to NCUA, since the passage of CUMAA in 1998 there have not

been any SEG groups whose applications have been denied that have gone on

21
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to form their own credit union. These individuals have, therefore, been left

without credit union services.

Finally, NCUA Chairman Dennis Dollar has recently suggested that a risk-
weighted asset system would be appropriate to provide less risky credit unions credit
unions additional regulatory relief. NAFCU believes that a risk-weighted approach has
significant merit and is in keeping with the criteria that NAFCU has adopted for the
development of a workable solution to secondary capital. Accordingly, we look forward
to working with Chairman Dollar to carefully study and consider the merits of a risk-
based approach and to work to develop a risk-based proposal for Congressional

consideration.
Conclusion

NAFCU believes that the state of the credit union community is strong and the
safety and soundness of credit unions is unquestionable. Nevertheless, we urge the
Subcommittee to carefully assess the trend of conversions from federal to state
charters. We believe that H.R. 1375 is an excellent first step. We understand that it is a
work in progress by the Subcommittee and we urge the Subcommittee to undertake a
careful examination of what other measures fall within the scope of this legislation that
will address the concerns we have articulated. We look forward to working with you on

this important piece of legislation-and-would weleome-your comments-or-questions—-- -

22
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Appendix A

Federal/State Law Comparison
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STATE

FEDERAL/STATE LAW COMPARISON

California

California law does not list all of the possible categories for field of membership. In federal law,
categories are expressed as single common-bond credit union, multiple common-bond credit union, or
community credit union.

Groups within the field of membership must comply with the principles of organizing a credit union
including common bonds of occupation, association, or groups within a well-defined neighborhood,
community, or rural district. California regulator has interpreted law very broadly to permit
statewide fields of membership.

FCUs are subject to personal property taxes. State chartered credit unions are exempt from personal
property taxes.

Wild Card provision: a credit union may engage in any activity available to it if it were an FCU.
Secondary capital allowed. Except with the approval of the commissioner, the total number of shares
issued by the credit union to nonmembers cannot exceed 20 percent of the unimpaired capital and surplus
of the credit union.

Under state law, no board member is compensated. With an FCU, one member may be compensated and
board determines who it will be.

Texas

Under Texas law, members of a credit union must share a common interest in accordance with its articles
of incorporation or bylaws, including one based on occupation, association or residence. Texas law allows
credit unions more flexibility in determining who can become a member. While members may include
those outlined in federal law, state law does not require definite categories of those who may qualify
for membership.

Immediate family member is not defined.

Wild card provision: a credit union may engage in any activity in which it could engage, exercise any
power it could exercise, or make any loan or investment it could make, if it were operating as a federal
credit union.

Texas law allows secondary capital.

Federal law allows that only one member of the board may be compensated, while state law does not
provide that option. However, state law does allow for some employee benefits. While persons serving as
director, honorary director, advisory director or committee member of a CU may not receive
compensation, they may be provided health, life, accident insurance or similar protection and reimbursed
for any expenses incurred in performing his duties.

Florida

Florida law requires a limited field of membership similar to the express categories of field of membership
under the federal law. As such, the difference between state and federal laws rests on interpretation
as Florida permits broad state fields of membership, which has resulted in conversions of some
credit unions to state charter.

Board members may hold office for such terms as the bylaws provide. NCUA bylaws provide for board
terms of either two or three years.

Wild card provision: Subject to the prior approval of the department, state financial institutions subject to
the financial institutions codes may exercise any power which they could exercise if operating as a
federally chartered financial institution.

Florida law allows secondary capital.

Members of the board may be reimbursed from the assets of the corporation for reasonable and necessary
expenses incurred by them as members of the board of directors, but no members of the board shall be
compensated for their services.

Idaho

Idaho law is broader with respect to groups that may be allowed to join a state credit union. Membership
in 2 credit union consists of the subscribers to the articles of incorporation and such other persons having
the common bond set forth in the articles. The articles may vary by credit union.

Idaho permits tax only on real property, while FCUs may be taxed on real and tangible personal property.
Wild card provision: an Idaho chartered credit union, subject to the approval of the Director of the
Department of Finance, may exercise powers and authority granted to credit unions by the other states.
Idaho allows secondary capital.

No officer, director, or committee member may be compensated, directly or indirectly, for his services as
such; provided, however, an elected member of the board of directors may serve as a part-time treasurer
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and receive a salary for his services.

Connecticut

Connecticut’s membership eligibility rules are similar to federal law. A common bond is based on
occupation or association. However, there are exceptions that will allow seme groups membership without
being in a category as expressed in federal law upon the Commissioner’s determination. State law also
requires that a multiple common bond membership be limited to fewer than 3000 members at the time the
group is first included in membership. However, this provision may be waived with the Commissioner’s
approval. Greater state regulator flexibility has prompted federal eredit unions to convert to state
charter.

Immediate family member is defined as any person related by blood, adoption, or marriage.

Super wild card provision: effective October 1, 2002, section 36a-250(a)(41) of SB 91, the wild card
provision, will be amended to provide that a Connecticut credit union may engage in activities that an out-
ofistate credit union may be authorized to engage in under state law.

Connecticut credit union officers ,directors and committee members may be reimbursed for reasonable and
necessary out-of-pocket expenses actually incurred and paid in the performance of their official duties.

Indiana

Indiana law makes eligible the same groups eligible for membership under federal law. However, Indiana
law also includes a list of all qualified groups. Federal field of membership limitations have prompted
federal credit unions to convert to state charter.

A qualified group consists of: persons with a commeon bond of occupation, trade, or professional
association; members of a labor organization; members of a church; persons in a common trade or
profession within a well defined geographical location; employees of the credit union; persons who are
members of a farm bureau cooperative, or other farm burean organization, and who have subscribed to one
(1) or more shares; or persons who reside or are employed within a community. The ability of
communities to be added as groups will permit state-chartered credit unions to obtain broad, statewide
fields of membership. The department may approve expansion of a credit union’s membership with an
additional qualified group.

'Wild card provision and parity; allows an Indiana chartered credit union; subject to the approval of the
Department, to exercise the powers and authority granted credit unjons by the other states. A credit union
that intends to exercise any rights and privileges that are granted to federal credit unions but not authorized
for credit unions under the Indiana Code shall submit a letter to the department requesting such rights for
approval.

CUs are subject to state taxes. Taxes paid include real and personal property taxes.

Colorado

The Colorado definition of a common bond is similar to the federal definition. Common bonds may be
based on employment, association, or a well-defined neighborhood, community or rural district. The
geographic common bond must have a population of less than 25,000 people. While the geographic
common bond definition is stricter than the comparable federal provision, the limit of 25,000 can be
waived. Greater flexibility in expansion rules is causing federal credit unions to convert to state
charter.

Colorado has a more liberal definition of immediate family member than the federal definition. Immediate
famnily means persons related by blood, by marriage, or by adoption.

Colorado credit unions must be audited every 18 months.

‘Wild card provision: with the approval of the Commissioner, credit unions may engage in any activity that
is permitted for a federal credit union.

The treasurer of the credit union may be compensated for his or her service as treasurer. No other member
of the Board or other committees may be compensated (added 7/30/02)

Tlinois

The definition of a common bond is stmilar to the federal language. Common bonds may be based on
employment, association, or community. A community bond common bond requires a reasonably well-
defined neighborhood or community. A more flexible interpretation by the state regulator, including
the approval of broad, multi ty fields of bership, is causing many federal credit unjons
to convert to state charter.

Tllinois law more broadly defines immediate family member. The state definition includes “any relative by
blood or marriage or foster and adopted children.”

Statutory lien does not require notice to member.
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No restrictive merger rules.

Credit unions may amend their bylaws with the approval of the Director. They are not required to select
from standard bylaws.

Credit unions are audited biennially.

‘Wild card provision: Credit unions can engage n activities in conformity with the Federa! Cradit Union
Act

Effective July, 2002, credit unions may use secondary capital {added 7/30/02)

Michigan

-

Michigan’s definition of common bond s similar to the federal definition. A common bond may be based

on occupation or association or groups within a well-defined neighborhood, community, or rural distriet.

The common bond required for a community credit union may be more restrictive than that required by

federal law. In addition to requiring a well-defined area, Michigan requires a common bond based on

relatively close geographical proximity to one another, personal i among the residents, and the

existence of a community of interests, activities, and objectives.

Michigan law requires no standard bylaws.

No set terms for directors.

No maturity limits and the maximum interest 1ate is higher (23% compared to 18%) for loans. Loan

condijtions set forth in credit union’s bylaws.

Credit unions may invest in investment securities as long as the credit union has a reasonable basis to

believe the obligation will be fulfilled.

Only real estate is not fax-exempt. .

‘Wild card provision: the Commissioner may issue tules allowing state credit unions to exercise any of the

powers conferred on federally chartered credit unions.

Michigan is considering a major revision to its credit union laws. The Michigan Credit Union

Modernization Working Group proposed an overhaul of the Michigan Credit Union Act, including an
limination of the bond i for bership in favor of allowing credit unions to

determine their own field of bership with the C issi *s approval, and an ion of the

cyele to 18 months.

Ohio

Any crodit union may, with the approval of the Superintendent, amend its articles of incorporation o
permit select groups having a common bond of occupation or association or select groups within a well-
defined neighborhood, conmmunity, or rural district, to become members of the credit union. Greater
flexibility in expansion rules is causing many federal credit unions to convert to state charter.
Directors may be removed by a vote of the board of directors or by a membership vote.

Incidental powers provision permits credit unions to exercise powers granted to state corporations that are

‘not inconsistent with the state statute.

Wild card provision: the Superintendent can issue rules giving stats credit unions the same right, power,
privilege, or benefit as FCUs,
Diirectors may receive per diem wages for their services to the credit union (added 7/30/02)

‘Washington

LR Y

Washington’s definition of common bond is similar to the federal definition: common bonds may be based

on occupation, association, or a well-defined neighborhood, community, or rural district. However,

liberal interpretation by the state regulator has led to hroad state fields of membership.

No standard bylaws.

No statutory maturity limits on loans for state-chartered credit unions.

Washington credit unions are andited onlly every 18 months instead of annually.

‘Wild card provision: A credit union has the powers that 2 FCU has, and an out-of-state credit union
perating a branch in Washington has, if the Director finds that the exexcise of the power serves the

members of credit unions, and maintains the faimess of competition and parity between credit unions.

Minnesota

Minnesota recently adopted 2 new credit union Jaw, which will become effective 8/1/2002.

The new law allows credit unions to add small groups (less than 500 potential members} to their fields of
membership without prior approval from the C 158k

The law increases the power of credit unions in aveas such as selling insurance to members, offering loans,
and offering trust-related services.

Wild card provision - the law allows state chartered credit unions to engage in any activity in which
federally chartered credit unions are permitted to engage.
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The law increases the percentage of unimpaired assets that a credit union may borrow from 40% to 50%.
Current Minnesota law incorporates a broader definition of family members. Any blood or adoptive
elative of a member may join 2 credit union.

In adding groups to the field of membership, groups of less than 1,500 are considered too small to start
their own credit urion. Groups over this size will be considered according to all relevant factors.

Credit unions may invest in any investment legal for savings banks or trast funds in the state. This
provision relaxes investment opportunities for state credit unions.

Members of the Board, supexvisory commmitiee, or other commitiees may not receive salaries, but they may
be d through hourly wages {added 7/30/02}
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Appendix B

NAFCU's Guiding Principles
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P N National

RILITTHTY Association of

N’RE'&‘U Federal Credit Unions

NAFCU's GuibiNg PRINCIPLES ON ENHANGING THE FEDERAL
CHARTER — MOVING CREDIT UNIONS INTO THE 215t CENTURY

Preserving credit union uniqueness

NAFCU is a strong proponent of credit union growth and innovation - to ensure that credit unions remain
competitive in the financial marketplace of the 21st tentury. At the same time, the foundations of service,
cooperation, self-governance and common purpose that make credit unions unique must be preserved. Federal
credit unions are, by definition, institutions that: are organized and operated for mutual purposes without profit; do
not issue capital stock; are governed by volunteer boards; and have fields of membership. NAFCU would oppose
any initiatives that might significantly alter these fundamental characteristics and thereby jeopardize the nonprofit,
unique, and tax exempt status of credit unions.

Field of membership changes

NAFCU believes that all Americans should have access to credit union services within the field of membership
concept, which remains a defining characteristic of credit unions. The field of membership concept, however, must
be flexible to adapt to a changing society and an evolving financial services marketplace. NAFCU believes that
legislative changes in this area should include:

e ¢liminating the term "local” from the definition of "community”

e eliminating the language in the CUMAA that indicates a preference for starting new credit unions, in lieu
of permitting employee groups to join an existing credit union

s allowing community-SEG combinations

s confirming authority for healthy credit unions to merge voluntarily

e easing the ability of FCUs to add low-income groups to their FOMs

» allowing community-based FCUs to serve members in communities merged or spun off into other.
municipalities - "once a potential member, always a potential member”

NAFCU also believes that the NCUA could make a number of regulatory changes to include:

e the establishment of a new type of common bond based on employment in a trade, industry, or profession

* increasing the threshold for the expedited process for SEG applications to 3,000

o further liberalizing the reasonable proximity requirement to include ATMs as a service facility and credit
union partial ownership in a shared facility

*  expanding the definition of local community, neighborhood, or rural district

o liberalizing the restrictions on voluntary mergers

Lifting MBL restrictions

NAFCU believes that credit unions have a key role to play in providing needed capital to credit union members who
are small business owners, and it has pressed for lifting these restrictions. The 2001 Treasury Department study on
MBL indicates that credit union business loans go primarily to small businesses (many of the loans are for $50,000
of less); these loans fill a niche oftentimes not served by commercial lenders.
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In addition, the Treasury Department has noted that it does not view these loans as a competitive threat to banks.
Finally, NAFCU believes that all federally insured credit unions should be permitted to participate in the lending
programs offered by the Small Business Administration.

Retaining volunteer boards

NAFCU believes that volunteer boards - elected by a credit union's members - are a hallmark of the Federal credit
union system. Volunteer boards, along with "one member, one vote" elections, are unique aspects of Federal credit
unions that demonstrate their cooperative and democratic foundation.

At the same time, NAFCU supports granting discretionary authority to boards to approve reimbursement of
additional types of appropriate out-of-pocket expenses incurred by directors in fulfilling their duties.

Secondary capital

"NAFCU is concerned about the challenge some credit unions face in raising adequate capital in a "PCA" ("Prompt
Corrective Action") environment.  To provide credit unions additional sources of capital, NAFCU believes that
workable proposals should be carefully developed that maintain the not-for-profit, mutual ownership, and
cooperative structure of credit unions, while ensuring that the capital structure of credit unions is not fundamentally
changed and that the safety and soundness of the credit union community s a whole is preserved. Accordingly,
NAFCU supports Congressional action to amend the Federal Credit Union Act to authorize NCUA to promulgate
rales and regulations regarding secondary capital accounts for all federally insured credit unions."

Maintaining NCUA's independence

NAFPCU believes it is imperative that credit unions have an independent regulator, one that recognizes the unique
characteristics of credit unions and serves as an advocate for the preservation of credit unions’ unique status under
the law. Accordingly, NAFCU strongly supports the continued independence of NCUA and would oppose any
proposals to fold NCUA into a larger federal agency as that would dilute the direct impact credit unions have on the
formulation of NCUA policy. NAFCU also supports the current NCUA Board structure.,

Keeping NCUSIF strong

The National Credit Union Share Insurance Fund (NCUSIF) has an unparalleled record of protecting credit union
members' shares. NAPCU does not believe it is necessary at this time to change the way the fund is financed, and it
does not support separating NCUSIF from NCUA. While NAFCU does not oppose efforts by credit unions to
augment NCUSIF insurance with supplemental private insurance, NAFCU continues to believe that NCUSIF
insurance should remain mandatory for all federally chartered credit unions.

The federal charter: still valuable

In conclusion, NAFCU believes the federal charter remains an extremely valuable “franchise” for credit unions. At
the same time, NAFCU intends to continue its prudent, measured approach to change - from both a regulatory and
legislative perspective - adding value to the charter while preserving the core characteristics that make credit unions
the unigue financial institutions they are.

f . .
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