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(1)

ELEVATION OF THE ENVIRONMENTAL PRO-
TECTION AGENCY TO DEPARTMENT LEVEL
STATUS: H.R. 37 AND H.R. 2138

FRIDAY, JUNE 6, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL

RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,

Washington, DC.
The subcommittee met, pursuant to notice, at 10 a.m., in room

2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose and Davis (ex officio).
Staff present: Dan Skopec, staff director; Barbara Kahlow, dep-

uty staff director; Danielle Hallcom, professional staff member;
Melanie Tory, jr. professional staff member; Yier Shi, press sec-
retary; Alexandra Teitz, minority counsel; and Cecelia Morton, mi-
nority office manager.

Mr. OSE. Good morning. Welcome to this morning’s Energy Pol-
icy, Natural Resources and Regulatory Affairs Subcommittee hear-
ing.

Today we welcome the full committee chairman. Good morning.
As this Nation faces a new generation of environmental chal-

lenges, the issue of the elevation of the Environmental Protection
Agency [EPA], is more important than ever. The United States is
one of the few industrial nations that does not place environmental
protection in a Cabinet-level position. I believe that environmental
protection is as important as other Cabinet functions and is critical
to the health and well-being of this Nation’s environment and its
people.

Since its creation in 1970, EPA has grown from a small agency
to one with about 18,000 employees and a budget of $7.7 billion.
Over the last 30 years, 11 major environmental laws expanded
EPA’s jurisdiction and delegated most implementation activities to
the States. EPA now faces new environmental challenges originat-
ing from nonpoint sources that are difficult to regulate. To meet
these future challenges, many experts have stated that EPA needs
to be reformed.

During the last Congress, this subcommittee held three hearings
addressing EPA elevation bills introduced by Congressman Sher-
wood Boehlert and former Congressman Steve Horn. Several ex-
perts, industry representatives, EPA and other administration and
State officials testified to the merits of the elevation and current
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organizational problems at EPA that hinder effective environ-
mental protection. Today’s hearing will examine two new EPA ele-
vation bills referred to this subcommittee. H.R. 37, introduced by
Congressman Sherwood Boehlert, is identical to H.R. 2438, as in-
troduced in the 107th Congress. H.R. 37 would restrict itself to ele-
vating EPA to department-level status.

Based on the expert testimony from our previous three hearings,
I introduced H.R. 2138 on May 15, 2003. My bill would make sig-
nificant organizational and institutional changes to EPA. It reorga-
nizes EPA into three Under Secretaries, the first being for Policy,
Planning, and Innovation; the second for Science and Information;
and the third for Compliance, Implementation, and Enforcement.
The Under Secretary for Policy, Planning, and Innovation would
have authority over all program offices, regulations, and policy de-
velopment. The Under Secretary for Implementation, Compliance,
and Enforcement would supervise the regional offices.

Responding to the overwhelming criticism over the lack of sound
science at EPA, my bill creates an Under Secretary for Science and
Information. This section mirrors legislative language from H.R.
64, known as the Strengthening Science at the EPA Act, introduced
by Congressman Vernon Ehlers, which passed the House in the
last Congress. Finally, my bill creates an independent Bureau of
Environmental Statistics to collect, analyze, and report on environ-
mental and human health conditions. We have a chart on the right
for everyone to take a look at.

Currently, each EPA regional office, program office, and division
reports directly to EPA’s Administrator and Deputy Administrator
as reflected on the chart on the left. The subcommittee heard testi-
mony during the last Congress that this stovepipe organization re-
sults in EPA’s inability to effectively address cross-media environ-
mental protection. I believe that EPA’s structure, as it currently
exists, lacks adequate oversight and coordination of its offices to
ensure that science, policy and implementation are integrated
throughout EPA.

The subcommittee also heard testimony during the last Congress
that EPA lacks scientific leadership, critical science for decision-
making, intra-agency dissemination of information, and coordi-
nated efforts between the Office of Research and Development and
the program offices. The lack of coordination between the Water
and Air program offices that resulted in the MTBE contamination
of our groundwater, particularly in California, must never happen
again. I believe all science at EPA needs to be consolidated into a
centralized division headed by strong leadership that will advance
environmental protection by conducting peer-reviewed scientific
studies of the highest caliber.

One of the most serious deficiencies at EPA is the unavailability
of reliable and measurable environmental outcome data, such as
cleaner water and fewer illnesses. Several other departments have
their own statistical agencies to provide independent and reliable
data for decisionmaking and analysis. By creating a Bureau of En-
vironmental Statistics, we can ensure that the policies EPA ad-
vances are actually cleaning the environment and protecting the
health of our citizens.
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EPA, as it exists today, does not have the institutional ability to
meet the environmental challenges of the 21st century. By reor-
ganizing the EPA and providing the statistical tools to understand
our changing environment, we have the opportunity to create an
executive department that does a better job of protecting the envi-
ronment than it currently does as an independent Federal agency.

I look forward to the testimony of our distinguished panel here
today.

I am sorry to report that we have heard from one of our wit-
nesses, Janice Mazurek, Director for Innovation and the Environ-
ment at the Progressive Policy Institute, that she will be unable to
participate today due to an unexpected situation. I ask unanimous
consent that her full written statement be included in the record.
Hearing no objection, so ordered.

Our panel of witnesses with us today includes Dr. Paul Portney,
president of Resources for the Future; Dr. George Gray, acting di-
rector, Center for Risk Analysis at Harvard School of Public
Health; Dr. Steven Hayward, F.K. Weyerhaeuser fellow at the
American Enterprise Institute; Wesley Warren, senior fellow for
environmental economics at the Natural Resources Defense Coun-
cil; and Rena Steinzor, professor, University of Maryland School of
Law, and board member for the Center for Progressive Regulation.

Thank you all for coming.
[The prepared statement of Hon. Doug Ose and the texts of H.R.

37 and H.R. 2138 follow:]
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Mr. OSE. I would like to recognize our distinguished chairman for
the purposes of an opening statement.

Mr. TOM DAVIS OF VIRGINIA. Well, thank you very much, Chair-
man Ose, for holding the hearing today on the EPA and whether
it would function better if elevated to a department level. I think
this hearing is going to provide an opportunity to explore in an
open-minded and bipartisan way whether the time has come to
make drastic changes in the organization and mission of the EPA.

Mr. Chairman, over the years you have done important work
chairing this subcommittee, and your work in the 107th Congress
on this issue created a strong legislative history and record of effec-
tive congressional oversight on these matters.

In the 30 years since it was created, EPA has supervised and im-
plemented the cleanup of urban industrial waste sites, fought for
the protection of our forests, streams, and rivers, and educated the
Nation about the importance of cleaner air in our suburban com-
munities. In that period of time, the Agency has grown from
around 4,000 employees to 18,000 employees. The EPA has offices
located literally all over the Nation. It is charged with enforcing
many diverse and sometimes even contradictory interests as it
seeks to improve and sustain the Nation’s environment. It is pos-
sible the elevation would better equip the Agency to meet and face
these challenges. If that were the case, then we ought to be open
to all feasible options.

I look forward to the testimony from our experts today. I appre-
ciate your subcommittee taking the time to consider this important
legislation. I would just say, as chairman of the full committee, we
take this effort seriously. Thank you.

Mr. OSE. Thank you, Mr. Chairman.
I would like to ask unanimous consent that the statement of

Sherwood Boehlert be entered into the record. Hearing no objec-
tion, that will take place.

[The prepared statement of Hon. Sherwood Boehlert follows:]
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Mr. OSE. In this committee, we always swear our witnesses in.
So, if you would all rise, please.

[Witnesses sworn.]
Mr. OSE. Let the record show that the witnesses answered in the

affirmative.
We have received your statements. They are going to be entered

into the record in total. We have read them. I actually read them.
I am sure Chairman Davis did, too. To the extent that we can, we
would like to move through the statements expeditiously. We are
going to give each of you 5 minutes to summarize. You don’t have
to use all of the 5 minutes, but hit your high points, if you would.

I will go left to right here. We will start with Dr. Portney. Dr.
Portney is the president for Resources for the Future.

We welcome you to our committee. You are recognized for 5 min-
utes.

STATEMENTS OF PAUL R. PORTNEY, PRESIDENT, RESOURCES
FOR THE FUTURE; GEORGE M. GRAY, ACTING DIRECTOR,
CENTER FOR RISK ANALYSIS, HARVARD UNIVERSITY; STE-
VEN F. HAYWARD, F.K. WEYERHAEUSER FELLOW, AMERICAN
ENTERPRISE INSTITUTE FOR PUBLIC POLICY RESEARCH;
WESLEY P. WARREN, SENIOR FELLOW FOR ENVIRON-
MENTAL ECONOMICS, NATURAL RESOURCES DEFENSE
COUNCIL; AND RENA I. STEINZOR, ESQ., PROFESSOR, UNI-
VERSITY OF MARYLAND, AND BOARD MEMBER, CENTER FOR
PROGRESSIVE REGULATION

Dr. PORTNEY. Thank you very much, Mr. Chairman and Con-
gressman Davis. I am pleased to be here, and I appreciate the op-
portunity to testify.

The one thing I will say by way of introduction is that, while I
am president of Resources for the Future, a think tank here in
Washington that specializes in energy and environmental issues, I
want to make clear that the comments today that you’ll hear from
me are my own and do not represent the views of RFF.

I will cut directly to the chase, taking you at your admonition,
and say that I am strongly supportive of the elevation of EPA to
Cabinet status and even more enthusiastic about the creation of a
Bureau of Environmental Statistics within the Environmental Pro-
tection Agency. I have long believed that elevation of EPA to Cabi-
net status has been a good idea. It was a good idea when former
President George Bush put it forward, it was a good idea when
former President Bill Clinton put it forward, and it remains a good
idea today.

Several brief observations about the consequence of making EPA
a Cabinet department, if I can. My view is that having EPA be-
come a Cabinet department is largely symbolic, but as I said in my
prepared remarks, sometimes symbols matter. I believe that having
an EPA administrator who would be a Secretary of Environmental
Protection would facilitate international negotiations on environ-
mental issues, and it would be a strong signal to the rest of the
world that we take environmental protection as seriously as we
take the provinces of the other Cabinet departments.

With respect to the reorganization that is proposed in H.R. 2138,
I can see a number of advantages to those proposed changes,
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though I am more agnostic on those changes than I am on the
issue of elevation to Cabinet status itself. As somebody who has
studied environmental regulation for 31 years—it pains me to cite
that figure, I have to confess—I am now of the belief that if the
Administrator of EPA, whoever he or she may be, wants to make
use of good science and good economic analysis in regulation, then
that analysis will be forthcoming. If the Administrator of EPA is
not a strong client for strong science and economic analysis in reg-
ulation, then there won’t be a market for it and that kind of infor-
mation will not be forthcoming.

In the legislation, you talk about the organizational structure of
EPA as being an obstacle to cross-media tradeoffs, to experimen-
tation along the lines of things like Project XL, etc. I agree with
you that the organization of EPA can be an impediment to these
kinds of things, although I have to be honest and say that I think
it is the statutory framework under which we regulate in the envi-
ronment—with a clean air statute that makes no connection to
solid waste or water pollution, and a water pollution statute that
does the same—that is the bigger obstacle to cross-media regula-
tion or experimentation.

Turning quickly to the Bureau of Environmental Statistics, I
think it is badly needed, and I have felt that way for a long time.
In a Nation where we spend, according to EPA’s estimates, on the
vicinity of $150 billion each year on environmental regulation, I
think the Members of Congress, other parts of the administration
and, most of all, the American public deserve an annual reporting
on the progress that we are making in cleaning up the environ-
ment.

Currently, we have fragmented, periodic efforts to report to the
public. One of my fellow co-panelists here today, Steve Hayward,
has participated in such an effort for 8 or 9 years, for which he is
to be congratulated.

The Heinz Center recently issued a State of the Nation’s Eco-
systems Report which I think is an excellent summary of some of
the environmental progress that we are making.

The Council on Environmental Quality in its annual report, in
the past at least, has contained voluminous information on ambient
environmental protection. I am aware of that because for 2 painful
years that I spent at CEQ I was responsible for pulling all of that
information together.

Nevertheless, there is no comprehensive annual estimate that
comes from the Federal Government, as I think this information
should come, on environmental conditions and trends.

I think that the independence of the Director of the Bureau of
Environmental Statistics is absolutely essential. I think that per-
son should have the same kind of protection that the head of the
Bureau of Labor Statistics has within the Labor Department and
the head of the Bureau of Economic Analysis has within the Com-
merce Department.

And, finally, let me say that, in thinking about the kinds of infor-
mation that the Bureau of Environmental Statistics would provide,
I would urge that we envision that this be done somewhat cau-
tiously, beginning with the presentation of information on trends in
environmental quality, air quality, water quality, land contamina-
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tion, etc.; broadening them to contain information and data on
emissions, levels of waste generated, etc.; possibly then expanding
to include information on compliance and enforcement. I mention
this having read the article that I am sure you have seen in today’s
Washington Post about compliance and noncompliance with the
Clean Water Act.

And then, finally, in a perfect world, the Bureau of Environ-
mental Statistics could present evidence on health and economic in-
dicators that are related to the environment. I mention those last
not because those are not important—indeed, we need to know
about asthma and other things—but, rather, because the link be-
tween environmental quality and a variety of health end points is
the subject of considerable debate. I would rather see the BES
present environmental quality data first and then gradually build
itself up to presenting this other data.

Thank you so much for having me here today, and I will be
happy to answer any questions that you have.

Mr. OSE. Thank you.
[The prepared statement of Mr. Portney follows:]
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Mr. OSE. Our next witness is Dr. George Gray. He is with the
Harvard Center for Risk Analysis at the Harvard School of Public
Health.

Dr. Gray, you are recognized for 5 minutes. Thank you for com-
ing.

Dr. GRAY. Thank you, Chairman Ose, Mr. Davis. It is a pleasure
to be here.

A similar sort of introduction to Dr. Portney: These remarks are
mine alone and shouldn’t be attributed to the Harvard Center for
Risk Analysis or the Harvard School of Public Health. They are
also informed by my almost 15 years working as a scientist, a risk
analyst, and a public health professional.

I am here to support the idea of elevating the Environmental
Protection Agency to departmental status. I think that EPA’s mis-
sion is important to the citizens of our country, and raising it to
the highest level will recognize the priority that we give to human
health and our natural resources. But, like many others, I do be-
lieve that this transition is an opportunity to evaluate the ways in
which this new department acts to achieve these goals, and for this
reason I support many of the provisions of H.R. 2138. And, I want
to touch very quickly on two of those.

Touching on this notion of restructuring EPA, I think the devel-
opment of a Bureau of Environmental Statistics has a variety of
very positive attributes. First, I think it is very important that we
have concrete evidence of the effective efforts to address environ-
mental problems.

Another thing that I think is important that we may often over-
look is that it is a communication device for the new department,
and I want to touch on that especially. I think it will help to iden-
tify and prioritize emerging challenges.

And the last thing that I want to spend a little bit of time on
is the fact that we do have to be, I think, a little bit humble about
what we can actually learn from a Bureau of Environmental Statis-
tics.

Turning to the communication aspects. There is a problem in this
country in that an awful lot of people don’t understand, don’t ap-
preciate the progress that we have made in the environment over
the last 30 years. In a 2002 survey that was conducted by Wirthlin
Worldwide for the Foundation for Clean Air Progress, they asked
1,000 American adults: Do you believe that the Nation’s air has
gotten better or worse in the last 10 years? And, over two thirds
of them said the air has gotten worse. That is wrong, and that is
a problem. Because how can we expect the public to support envi-
ronmental measures, some of which are going to be inconvenient or
possibly expensive for them—things that address tailpipe emissions
could increase the price of cars, it could increase the price of fuel—
if they don’t think they are getting anything for these efforts?

I think that a well-respected and trusted national Bureau of En-
vironmental Statistics can help build support for the Department
of Environmental Protection and its efforts and can also provide
this important information and context for citizens.

However, I do think we have to be humble about what we could
learn with this Bureau. Many of EPA’s rules and regulations focus
on reductions in risk to human health, yet it is extremely unlikely
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that any effort to gather statistical information on public health
will identify changes that you can associate with a specific regula-
tion. The risks that the EPA addresses in general are just too
small. I don’t think you could find an epidemiologist or a public
health statistician who believes that we could detect any change in
health status in a town, for example, that reduces arsenic in its
drinking water to meet the new EPA standard. It is important to
be aware of the information that this new Bureau can and cannot
provide to help guide decisionmaking.

The EPA uses the tools of risk assessment and management to
inform their important decisions. The way that this approach is in-
tended to work, science is done on one side, we bring the best infor-
mation we can to bear on problems, and then policies are then for-
mulated. These policies include information that goes well beyond
science. They include economics, they include engineering, they in-
clude social sciences, and a lot of other things that are important.

There is a perception today, I will tell you, in the scientific com-
munity that right now policy in EPA influences their science, and
that influence undermines the credibility of both EPA’s science and
EPA’s decisions. So I think that the proposal in H.R. 2138 to re-
structure the Department by function would go a long way to im-
proving both the perception and the reality of the credibility of
EPA’s science and decisions.

In closing, I think elevating EPA to departmental status is a
positive thing to do; and while we are doing that, I do welcome at-
tention to improving the information that is available for confront-
ing current and future environmental challenges with sound
science and with environmental statistics. I think careful consider-
ation of opportunities for restructuring is also warranted to build
confidence in the science and the decisions that guide our efforts
in environmental protection.

So I want to thank you and applaud you for your efforts looking
forward to equip our country with the tools we need to ensure wise
environmental protection in the future, and I would be happy to
answer any questions.

Mr. OSE. Thank you, Dr. Gray.
[The prepared statement of Dr. Gray follows:]
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Mr. OSE. Our next witness is Dr. Steven Hayward, who is the
resident scholar at the American Enterprise Institute for Public
Policy Research.

I want to thank you for coming, Dr. Hayward. You are recognized
for 5 minutes.

Dr. HAYWARD. Thank you, Mr. Chairman.
I guess I will depart from my written testimony a little bit and

add to it, if I can, by noting a little bit of history.
President Nixon originally intended the EPA to be a Cabinet-

level department of environment and natural resources. He in-
tended it as a sweeping reorganization of the entire executive
branch, and it didn’t happen for reasons unrelated to the merits of
the idea of having the environment as a Cabinet-level agency. So,
instead, the EPA was created as an administrative organization at
the same time we created a lot of things like the Consumer Product
Safety Commission and OSHA; and I think it is increasingly clear
today, for reasons that have already been alluded to, that the EPA
is much more like the Department of Health and Human Services
in terms of its public importance than it is like the Consumer Prod-
uct Safety Commission.

I mean, one reason I think it is a good idea to elevate the EPA
to Cabinet rank is that it will help in a broad sense to educate the
public better about environmental issues in much the same way
that the reorganization of the Department of Homeland Security fo-
cuses the public mind better on the issues that Department is in-
tended to address—because it could have been kept the way it was,
with Tom Ridge in the White House trying to coordinate different
agencies—and the way the Council of Environmental Quality now
tries to coordinate between all the government agencies that work
on the environment. So the point is it is long overdue to put the
EPA on a higher plane.

We are going to sound a bit like a broken record so far, because
I think the heart of this bill to me is the proposed Bureau of Envi-
ronmental Statistics. I spend most of my time trying to research
environmental data and find out what’s going on and what we
know and more importantly perhaps what we do not know.

The EPA does an excellent job of monitoring air quality, and the
data they produce and the annual report they produce is superb.
They do a less good job, as we learned from the Post story today,
on water quality. And, the problem of identifying good data and
water quality is immense. But that is the kind of problem that the
Bureau of Environmental Statistics can begin to get its hands
around, rather than right now having those data be generated by
individual regulatory programs that don’t fit together in any kind
of intelligible whole.

I first learned this idea from Paul. I have to give him full credit
for it and return the kindness he gave to me.

If you go back to the very first report of the President’s Council
on Environmental Quality in 1972, they said this: The use of a lim-
ited number of environmental indices by aggregating and summa-
rizing available data could illustrate major trends and highlight
the existence of significant environmental conditions. It could also
provide the Congress and the American people measures of the suc-
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cess of Federal, State, local, and private environmental protection
activities.

An analogy might be drawn with the economic area, where the
Consumer Price Index, the Wholesale Price Index, and unemploy-
ment rates provide a useful indication of economic trends.

Well, here we are 31 years later, and we are still not doing all
that; and I think the time has come. Thank you.

Mr. OSE. Thank you, Dr. Hayward.
[The prepared statement of Dr. Hayward follows:]
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Mr. OSE. Our next witness is Wesley Warren. He is the senior
fellow for environment economics at the Natural Resources Defense
Council.

We are very grateful for you appearing, and you are recognized
for 5 minutes.

Mr. WARREN. Thank you. I would like to express my appreciation
both to the chairman of the subcommittee and the full committee
for giving this such attention today.

The Natural Resources Defense Council does support legislation
to elevate EPA to Cabinet status. We believe that this would put
the Agency on par with other Departments and would also send an
international signal about the importance of environmental issues
generally.

However, we do not support this objective to such an extent that
we would accept changes in the Agency’s authorities or structure
that would actually hamper its ability to get its job done. There-
fore, we urge the committee, if it takes up this issue, to pass a
clean bill, free of any other types of provisions.

Repeatedly, attempts to add other issues to this legislation have
derailed these legislative proposals, and we think it would just end
up, because of the controversy, being a one-way ticket to nowhere.

Accordingly, we have endorsed H.R. 37, which is legislation that
would be a simple and direct elevation. But we do oppose H.R.
2138 which we believe, for reasons that I will discuss in greater de-
tail, do not meet this description.

I believe when people look at the issue of elevating EPA to a
Cabinet agency, there are two great temptations. One is to change
the authorities of the Agency, and the other is to reorganize its
structure. This is something that H.R. 2138 does in both cases.
And, I believe in fact that it is very well intended, that it is looking
at important issues, like how do we encourage cross-media work at
the Agency, and how can we improve the quality and quantity of
good environmental information, both of which are objectives that
we also share support for.

However, we would not like to see those objectives pursued in a
way where we might actually create more bureaucracy and as a re-
sult more litigation and gridlock. And so, again, whatever the merit
of those issues might be at a separate time and place, we strongly
urge their exclusion from this legislation.

If I can take a couple of moments to detail what our main con-
cerns are—I won’t go into all of them, which are in my testimony—
I would say I believe the most troubling is the statutory mission
statement that is included in the bill that would create a vague
new standard hinging on the concept of unreasonable risk. We be-
lieve that unreasonable risk is only one standard that could be con-
sidered in terms of environmental protection, but it is by no means
the one, that is used most generally in statutes; and that the mis-
sion of the Agency should be, plain and simple, to administer the
statutes that Congress has already passed or may pass in the fu-
ture.

Second of all, in respect to the reorganization, I would like to
point out a couple of issues that we also consider troubling. But I
believe that the main point on reorganization is this: That, by and
large, the Agency already has the authority it needs to accomplish
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the purposes of providing better information and doing cross-media
work if it has the will and resources to do so.

I, too, read the article in the Post today. Part of the headline is:
Agency Says It Must Do a Better Job of Monitoring. Yet the Bush
administration budget for this year actually would cut compliance
monitoring and civil enforcement activities at the Environmental
Protection Agency by nearly 100 positions, at the same time that
the State of California in this article says what it needs more than
anything else to provide more and better monitoring statistics is
money.

So we believe that merely bringing together information func-
tions into a single place in the Agency and relabeling it doesn’t nec-
essarily mean that the Agency is going to be able to provide this
job; and we would urge the committee to first look at ways in
which they could make those current authorities and resources fit
more closely the needs of the Agency.

Finally, I would like to say that, if the committee decides what
it would like to do is to try to improve the operation of the Agency
by changing authorities or structure, then in fact we would have
many suggestions of actions that could be taken that would im-
prove environmental protection in this country. I have listed some
of those suggestions in my testimony. I recommend them for con-
sideration of the committee.

But I would just conclude by saying that I believe that any of
those proposals might also be controversial and that the end result
might be derailing our common objective of elevating EPA to a
Cabinet-level agency, which should be the purpose of the legisla-
tion.

Mr. OSE. Thank you, Mr. Warren.
[The prepared statement of Mr. Warren follows:]

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00086 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



83

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00087 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



84

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00088 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



85

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00089 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



86

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00090 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



87

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00091 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



88

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00092 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



89

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00093 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



90

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00094 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



91

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00095 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



92

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00096 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



93

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00097 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



94

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00098 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



95

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00099 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



96

Mr. OSE. Our final witness is Rena Steinzor, who is a professor
at the University of Maryland School of Law and a Board Member
at the Center for Progressive Regulation.

Thank you for joining us this morning. You are recognized for 5
minutes.

Ms. STEINZOR. Thank you, Mr. Chairman, for the opportunity to
appear before you today. My comments do represent the views of
the Center for Progressive Regulation, also a think tank doing
much of its work in Washington.

As the chairman explained at the outset, you have two very dis-
tinct pieces of legislation before you today. CPR would like to make
five points about these legislative proposals and their potential im-
pact on environmental protection.

Point one, elevation is far less therapy than this gravely patient
really needs. There is a broad-based consensus among the Agency’s
major constituencies that it should be elevated to Cabinet status,
and CPR agrees with that view. However, at this juncture, ele-
vation has the flavor of fiddling while Rome burns. Opponents have
laid siege to the Agency which just lost Governor Whitman. A
range of deregulatory initiatives imposed by the White House have
undercut its daily work more drastically than at any point in the
last 15 years. A ceremony in the Rose Garden celebrating its Cabi-
net status would convey a profoundly misleading impression about
its stability and effectiveness.

Beginning with broken promises at Kyoto, this administration
has pursued a series of initiatives designed to roll back protections
established by Presidents on a bipartisan basis over three decades.
Among the most troubling are those that undermine the work of
the President’s father who led Congress to pass the 1990 Clean Air
Act amendments, among the most comprehensive environmental
initiatives ever to be enacted in this country.

Meanwhile, the political appointee in charge of the Office of
Water has launched an expensive and time-consuming initiative to
eliminate Federal controls on pollution for 50 to 60 percent of
streams and 20 percent of wetlands. Unless and until the States
pick up the slack left by EPA and the Army Corps of Engineers’
abrupt departure from the field, these vast and irreplaceable natu-
ral resources could be polluted, drained, or filled in by industrial
dischargers, real estate developers, and sewage treatment plants.

Point two, clean bill, or proverbial Christmas tree? Many of the
EPA’s critics, especially on the business side of the spectrum, have
grown extremely frustrated by their inability to persuade Congress
to undertake radical surgery on its core authorizing statutes. Ef-
forts to impose similarly radical changes in the form of generic
across-the-board regulatory reform have also failed. You will face
a great deal of pressure to load the Cabinet bill up with yet an-
other series of reform measures. This approach is likely to, and
without a doubt should, doom passage. The only democratic and
sufficiently transparent way to accomplish such reform is to under-
take the difficult debates that are necessary to determine how
much and how fast we will protect our air, our water, and our land,
as well as the condition of the environmental legacy we will leave
to our children.
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Point three, this bill represents an unreasonable risk of under-
mining democracy. Perhaps as a reflection of the pressure to re-
form EPA through Cabinet elevation legislation rather than the
normal legislative process, H.R. 2138 would define EPA’s mission
as protecting the public from unreasonable environmental risks.
This standard is borrowed from the Toxic Substances Control Act,
the least effective and least protective of all the statutes that EPA
administers.

There are more details in my testimony about the impact of the
Fifth Circuit’s decision in Corrosion Proof Fittings versus EPA,
which has basically crippled the Agency’s effort to deal with asbes-
tos which continues to plague the health of many Americans.

Point four, reorganizing into more bureaucracy and less enforce-
ment. The reorganization plan fragments EPA’s core regulatory
missions and creates a new layer of bureaucracy that will further
congeal proactive efforts to enforce the law. The draining task of
implementing this plan will cost EPA at least 2 years of progress
on other aspects of its mission as positions in policymaking juris-
diction are shuffled and turf wars are fought.

Point five, environmental statistics and the States. Interestingly,
I did not read today’s front page Washington Post story as support-
ing the idea that we don’t have enough data to decide what to do.
In fact, what that story said was that one-quarter of major dis-
chargers of pollution into the Nation’s surface waters are routinely
violating the Clean Water Act. We have data; we just are not doing
anything about it.

I appreciate the opportunity to testify.
Mr. OSE. Thank you, Ms. Steinzor.
[The prepared statement of Ms. Steinzor follows:]
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Mr. OSE. All right. We are going to go to questions now. The way
this works is that I have a number of questions that I need to get
through here, and we will go left to right and right to left and left
to right and right to left. If someone has something they want to
offer, we have plenty of time. I am sure my colleagues up here will
give me plenty of time to go to everybody. So we will just go for-
ward. I do appreciate everybody’s succinctness in summarizing
their testimony.

In the last Congress this subcommittee heard testimony regard-
ing problems with EPA’s operations, its science, its effectiveness of
its regulations, its impact on the regulated community, its regional
offices, its program offices, its lack of cross-media research, etc. The
sum and substance of that was that many believe that, after 30
years of seeking piecemeal improvements, EPA needs to be re-
formed.

Dr. Portney, we will start with you. Should Congress make re-
forms to EPA’s organizational structure? And, is it appropriate to
do it concurrent with the elevation to Cabinet-level status?

Dr. PORTNEY. Mr. Chairman, I think that there are respects in
which EPA’s operation can certainly be improved.

I guess I would answer your question this way: If the reorganiza-
tion that this legislation proposes becomes the overwhelming im-
pediment to elevating EPA to Cabinet status and to creating a Bu-
reau of Environmental Statistics, then I would be inclined to say
that I would be happy to move a cleaner bill that incorporates the
Bureau of Environmental Statistics and not run the risk of com-
promising what you have proposed, elevation and the creation of a
Bureau that I think is overwhelmingly in the best interest of the
public.

Mr. OSE. So your de minimus standard is, at least, the Bureau
of Environmental Statistics?

Dr. PORTNEY. To me, that is the most important part of the legis-
lation that you have introduced. Yes, sir.

Mr. OSE. OK. Dr. Gray, the same question.
Dr. GRAY. I really see a change like this as an opportunity, and

I think that this may be the time to take the opportunity to try
to address many of the pathologies of decisionmaking in EPA that
have been identified by this committee in the past. I don’t think
we should waste it.

And, it would be important—I share Dr. Portney’s view that the
Bureau of Environmental Statistics is extremely important to us,
and I think that elevation is extremely important, but I think we
should be very careful not to waste an opportunity, because it
would be very difficult to do this under other circumstances. Don’t
waste the opportunity to address many of the problems that you’ve
identified.

Mr. OSE. So you would prefer to make structual changes as op-
posed to de minimus changes providing for at least the Bureau of
Environmental Statistics?

Dr. GRAY. I think that would be my preference, yes.
Mr. OSE. OK. Dr. Hayward.
Dr. HAYWARD. Well, I don’t have much expertise in administra-

tive organization. But as I look at your two organizational charts
over there, the one in the poster, if that really reflects the way
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EPA works, sort of reminds me about that politically incorrect joke
about a certain kind of firing squad; and it can’t strike me that is
a good way to continue. It strikes me that the one that’s up on the
screen, which is the proposed reorganization, almost surely looks
more like other departments are organized in the Cabinet. So, I
mean, there is always going to be a lot of bureaucracy in govern-
ment with that big an agency doing this many things. So it just
seems to me it has to be much more sensible on the face of it to
reorganize it the way your bill proposes.

Mr. OSE. Mr. Warren, another bite at the apple.
Mr. WARREN. Thank you. I appreciate that.
This is a very serious issue for the Agency, and I believe that

your bill is actually a very thoughtful proposal in this field. But I
think it is an issue that no one has actually solved this Rubik’s
Cube on yet.

People recognize stovepiping as a problem at the Agency, yet I
think that merely creating three Under Secretaries doesn’t solve
that problem. You have fewer pipes, yet in some ways they are
thicker. The Policy and Planning Under Secretary would oversee
the other Assistant Secretaries, but Science and Enforcement and
Compliance aren’t really integrated into the policy and planning
function. And so, in some ways it might reinforce the separation of
those activities from being fully integrated.

Instead, I believe that, on that issue, Congress has already
passed legislation that could serve this purpose, which is the Gov-
ernment Performance and Results Act: that, among other things,
requires the Agency to produce a strategic plan, which they are in
the process of revising; and that properly charges the head of the
Agency with serving the integrating function, which I think is
where the responsibility should reside.

Mr. OSE. Professor Steinzor.
Ms. STEINZOR. It is common wisdom among public management

experts that any comprehensive reorganization means that agen-
cies are deflected from their core work for a period of time. We are
estimating 2 years. I think that is probably conservative. CPR
questions whether this agency can afford that kind of deflection
when you see the erosion in the past of its routine bread and butter
activities in enforcing the Clean Water Act and also when you con-
sider its crucial role in counterterrorism. EPA was the one that re-
sponded to anthrax, that estimated the health risk at the World
Trade Center. EPA is the only agency with authority to ask the
chemical plants to make themselves more secure and prevent acci-
dents. That industrial sector is unregulated at this moment in
terms of those issues, and we feel that those imperatives are suffi-
ciently urgent that a clean bill is the way to go on this.

Mr. OSE. Thank you.
When President Nixon created EPA in 1970, he stated his rea-

sons for doing so, but he did not provide a mission statement, and
since that time EPA has developed its own mission statement. My
question is, should a mission statement be included in a bill estab-
lishing a new department. Professor Steinzor, your input on that?

Ms. STEINZOR. I’m a little puzzled about the bill’s intent, because
I understand your wish to provide a mission statement, and yet the
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bill has a savings clause that says it is not intended to affect any
of the existing statutes.

If your mission statement says that the Agency’s mission is un-
reasonable risk, which is a standard under the Toxic Substances
Control Act, and yet you have a savings clause that says this legis-
lation does not affect the Clean Water and Clean Air Act, we will
end up in massive arguing, including in court, about which one is
the right interpretation.

There is a broad constituency that would fight very hard against
the idea that unreasonable risk should be the statutory standard
across the board. So I am not sure how the legislation would ulti-
mately be interpreted, but I can promise you full employment for
all the law students in my class if it passes, unfortunately.

Mr. OSE. All right.
Mr. Warren.
Mr. WARREN. Well, I think there are two different issues. One is,

does the Agency need a statutory mission statement; and second is
whether the mission statement included in H.R. 2138 is the correct
one. H.R. 37 does not have a statutory mission statement. We be-
lieve that is the way to go. We believe that is the way to go be-
cause, as I said in my oral comments, the mission of the Agency
is to administer the statutes that Congress has passed and given
EPA the responsibility to administer.

One of the statutes, again, is the Government Performance Re-
sults Act, which requires a strategic plan; and in that strategic
plan the Agency has already included a mission statement. The
mission is to protect human health and the environment. There-
fore, we believe that the Agency already has come up with the nec-
essary means to address the issue of what the mission should be.

In respect to the second question about whether you have cor-
rectly stated the mission, as I said in my oral comments, no, we
don’t believe that should be the stated mission.

Mr. OSE. Thank you.
Dr. Hayward.
Dr. HAYWARD. I don’t have too much to say about this, except

that it strikes me as entirely appropriate for Congress to state
some congressional intent about what the mission of a Cabinet-
level agency is going to be. It may not matter as much in this case,
although, again, if you go back to the very beginning, lots of things
about the environment and the mission of the EPA was left unde-
fined. And although Nixon had some general intent, ultimately, he
punted and said, I am going to leave it to the first administrator
to decide what the scope is and how they are going to go about
their mission. And, there was actually some talk of a time, because
there was this big Presidential commission on population issues,
that maybe the EPA will be a lead agency for confronting popu-
lation issues, which has always been on the global scale a large en-
vironmental theme.

In the 30 years on, we sort of settled onto the EPA administering
particular statutes for—you know, toxic substance has been men-
tioned, air quality, and so forth. And so, these kinds of larger
issues of what should the mission, broadly speaking, of the Agency
be have fallen away as a practical matter. But it seems to me en-
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tirely appropriate for you to weigh in on what you think its general
direction should be.

Mr. OSE. Dr. Gray.
Dr. GRAY. Well, as a scientist, I don’t feel that I am particularly

well-equipped to comment on the dance between the executive and
the legislative branch. But what I can say very briefly is that I
really like this mission statement as an aspiration for and a way
to guide the thinking and the decisions of the Environmental Pro-
tection Agency.

And, I guess that’s where I’d leave it. I don’t know if it’s the right
thing to do, but if you do it, I like this one.

Mr. OSE. Dr. Portney.
Dr. PORTNEY. Three quick points in response. First of all, I know

when you took testimony on comparable legislation in previous
years you heard from one of my colleagues, Terry Davies, who is
I think one of the wisest students of environmental protection in
the country. He would just, frankly, kill me if I didn’t use this op-
portunity to say that he has always been a champion of the notion
that there ought to be an organic statute empowering the EPA. So
I will say that, to the extent this mission statement question is a
manifestation of congressional belief in having some kind of organic
statute empowering EPA, I am supportive of that.

Second, I always support the idea of Congress pointing out to the
Environmental Protection Agency, that while there are any number
of risks it is absolutely essential that the Agency regulate, there
ought to be some notion of de minimus risk; and pointing out to
the Agency that they can’t control every single thing that appears
in every single media isn’t harmful, even though I don’t see some-
thing like that trumping the individual statutes under which EPA
regulates.

And, finally, at the risk of sounding like a stuck record, I want
to respond the way I did to your first question and say that if this
question of having a mission statement or the language of unrea-
sonable risk in the bill imperils elevating EPA to statutory or to
Cabinet status or stands in the way of creating the Bureau of Envi-
ronmental Statistics, I would throw it overboard.

Mr. OSE. You have come to a conclusion as to what your objective
is, haven’t you?

Dr. PORTNEY. Man on a mission.
Mr. OSE. Thank you. EPA, as you see the chart to my left, is cur-

rently structured in a manner that many refer to as a stovepipe ap-
proach. That is that many Assistant Administrators and various di-
visions of EPA each report independently to the Administrator
without other oversight. During our hearings in the previous Con-
gress, witnesses discussed how to improve the organization of EPA.
We are going to start, Dr. Portney, with you. What are your views
regarding H.R. 2138’s reorganization of the Department into three
Under Secretaries? Does this structure improve or not improve the
Secretary’s ability to manage the Department?

Dr. PORTNEY. I think that the structure that you propose would
improve the Secretary’s ability to manage the Department. There
is no question in my mind about that.

The types of problems that you have cited, though—the inability
to make these cross-media tradeoffs, etc.—I think are probably due
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more to the fragmented statutory arrangement under which EPA
regulates now than to the way the Agency is currently organized
administratively. But I am supportive of the proposed reorganiza-
tion and I hope in the future we will be able to take on the individ-
ual statutes to allow EPA to make these kinds of cross-media
tradeoffs.

Mr. OSE. One of my concerns is that we only pick a fight we
might be able to win.

Dr. Gray, any comment on that, on the questions I asked?
Dr. GRAY. Just one quick comment. Again, as I look at this pri-

marily from a scientific point of view, we have to remember that
science is a credibility that underlies all of EPA’s decisions. My in-
terest is in having those decisions be as credible as possible. I think
this structure would help increase the credibility of EPA by making
that clear distinction between policy and science. It would allow
their science to get the recognition for its quality that it deserves,
policy decisions to be made explicitly by policymakers, not hidden
in the science.

Mr. OSE. Dr. Hayward.
Dr. HAYWARD. Nothing.
Mr. OSE. Mr. Warren.
Mr. WARREN. I would like to focus on one aspect of that, since

I discussed some of the points generally before, which is, I think
everyone’s common concern is that the Agency have the best
science possible and that the science be used in the most effective
way possible. And, I believe my concern about the organization into
the three Under Secretaries is: that, again, the Under Secretary re-
sponsible for science and information is set apart from the Under
Secretary for policy and planning; that you in some ways might un-
intentionally reinforce the balkanization of those functions within
the Agency; and that now you will have even more powerful play-
ers responsible for activities that are not fully integrated. And, that
whatever we do I think we at least do not want to make worse the
bureaucratic tendency not to make science a function that the en-
tire agency is concerned about at all times.

Mr. OSE. Professor Steinzor.
Ms. STEINZOR. I won’t repeat my points from before about reor-

ganizing costing time and energy when we can’t afford it. I will
say, though, that I think that Terry Davies’ proposals that Dr.
Portney mentioned had to do with rewriting all the statutes to ac-
complish cross-media integrated regulation; and that would be a
major, momentous task, as Terry Davies has acknowledged every
time I have discussed it with him.

I think it would be a very interesting debate, but it is not some-
thing that can be done simply by shuffling bureaucratic seats. In
fact, as I understand your bill, the Assistant Secretaries could still
be air, water, solid waste. They would be determined by the admin-
istrator. So we would still have unintegrated media-specific regula-
tion. But I could be wrong about that. That is how I read it.

Mr. OSE. That is one of the points of the hearing, is to try and
get this input. So, thank you.

The next question I have is in regard to the IG’s report of No-
vember 2002, which examined the use of science in 16 post-1994
rules. The Inspector General reported that program offices or their
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contractors developed virtually all the technical support documents
that made the scientific case for the 16 rules included in the study,
with little input from the Office of Research and Development. Cur-
rently, program offices and not the Office of Research and Develop-
ment do the scientific work in support of regulatory actions.

The most widely criticized aspect of EPA seems to be the quality
of its science. Both sides of the political spectrum, or maybe all
sides of the political spectrum, claim that EPA does not use what
is referred to as sound science.

We are going to start with Professor Steinzor, and we will move
to my left. Would you support the relocation of science from the
program offices and the centralization of the science at the new de-
partment under a Secretary of Science and Information? And then,
part of that question is, if you could define from your perspective
what sound science is, that would be helpful.

Ms. STEINZOR. Well, I have actually written on that subject; and
perhaps I could submit the article about science at the EPA for the
record.

Mr. OSE. Hearing no objection, we will allow that.
Ms. STEINZOR. I actually would share Mr. Warren’s concerns

about putting it in a separate organization. But I would also say,
in a nutshell, that the problem of science at EPA is not that it is
junk but that it is overly influenced by regulated industries. And,
I would refer you to a GAO report that came out in 2001 that
showed that when it was doing crucial peer review EPA was not
ensuring that panels were balanced for bias, wasn’t even asking
panelists if they had conflicts of interest, such as working for com-
panies that sell the chemicals that were being reviewed. And, that
those kinds of problems, as I said in my written testimony, are
much more urgent. Before we can make science sound, we have to
make it clean. I guess that is what I would suggest.

Mr. OSE. Mr. Warren? Do you want me to repeat the question?
Mr. WARREN. No, I think I remember it. But it raises many dif-

ferent issues at once. So I will do what I can to pick out what I
think are the most important, which is that there should be fewer,
more important, responsibilities and sound science at the Agency.
Sound science is using the best available information according to
generally accepted scientific protocols in a way that is transparent
and can pass the test of an independent review. But I believe that
often the claim of sound science is just used by critics of the Agency
to dispute outcomes that they don’t like when the underlying
science may, in fact, be perfectly sound.

So I think that we want to try to avoid making this issue just
a political football within this legislative debate.

Once again, I think I would say that I think it has been more
a problem on the part of the Agency of having inadequate re-
sources. You sort of get what you pay for. If you want more, better
science, then you really have to sort of put money into it, and not
use it, as an excuse not to take action until we know more, and
then not really try to do what is necessary to find out more about
the environment.

I think that one of the essential points here, and this will be my
final point, has to do with conflicts of interest and managing peer
review processes at the Agency. In respect to the legislation, I have
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certain concerns about that for the Bureau of Environmental Sta-
tistics, that it creates a peer review process that in some ways, ac-
tually ironically while we are elevating the EPA on one hand to a
Cabinet department, would subordinate the Agency to review by
other Cabinet departments in ways in which they are not subject
to review by the Department of Environmental Protection.

So I believe that there are other ways to address issues of ensur-
ing quality science and that those should be our top priorities.

Mr. OSE. In terms of the centralization of the science at the new
department as opposed to leaving them in a program or in the re-
gional offices?

Mr. WARREN. If I can briefly address that issue, I would like to
say again, this is a part of the Rubik’s Cube that no one has quite
figured out the solution to. Science is not one thing. The Agency
needs to do several different kinds of scientific activities. One of
those is to broadly look at the state of the environment and emerg-
ing environmental issues that people may have not thought about
before, and a separate science office may properly do that. Several
of those activities are to make sure that regulatory actions are di-
rectly supported by good science, and you may not want to separate
that from the program office because you may actually worsen
stovepiping.

Last but not least, I would say that there is a role for the Agency
to support work outside of the department, that not all of the work
should be done in house, that in many ways, supporting the work
of independent researchers can be much more fruitful in the long
run.

Mr. OSE. Dr. Hayward, same questions: Do you support the relo-
cation of science from the program offices and the centralization of
science at the new department under an Under Secretary, and
what do you think constitutes sound science?

Dr. HAYWARD. I don’t really have a firm opinion on the first
question, the narrow administrative question. The broader question
that drives all of this is what is sound science. I have a very hard
time answering that question in a meaningful way. It is a mother-
hood-and-apple-pie concept. No one is for unsound science. The dif-
ficulty arises when you have perfectly scrupulous and unbiased sci-
entists who disagree and/or who produce results with large ranges
of uncertainty, and that characterizes a lot of our science and envi-
ronmental matters. So at the end of the day, it is not so much the
soundness of the science that is in question, although it can be
sometimes, as it is how we judge the risk threshold we decide to
apply with the information we have, given the uncertainties we
have.

Dr. Gray knows a whole lot more about this than I do, so I am
going to punt to him here in a minute. But ultimately, sound
science gets subsumed in the political decisions about which par-
ticular risks we are going to go after and what threshold of risk
we find reasonable or unreasonable, to bring up that term again.
Just to conclude in one sentence, I don’t think this is a problem
that can or should be sorted out in legislation necessarily.

Mr. OSE. All right.
Dr. Gray.
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Dr. GRAY. I think the first thing that I want to say is that it is
important to recognize that EPA in fact does and uses good, sound
science. They use peer-reviewed work, they publish work. They do
and use good science. The question isn’t the science, it is the inter-
pretation of the science. This is exactly what Dr. Hayward was get-
ting at. The interpretation is what is important. I think that is
where peer review is necessary and it is one of the places that we
don’t look very often.

In terms of structure, again as a scientist, I don’t have strong
opinions about how we think about the way to organize things, but
my concern is that as long as the science is embedded in the pro-
gram offices, there is a perception, if not the reality, that the sci-
entists are used, are interpreting that science to get the right an-
swer, the answer that will advance the policy of that program of-
fice. For that reason, I think that making a clean distinction be-
tween the scientific work, the scientific interpretation, and the poli-
cies in the program offices is something that will increase the
credibility of EPA science and their decision.

Mr. OSE. In terms of the person making the interpretation of the
science, are you suggesting that we need to provide the maximum
insulation, if you will, for that person’s scientific credibility?

Dr. GRAY. Well, the way in which this sort of risk assessment
and management process has been envisioned for many, many
years is that it is very important to bring the best available sci-
entific information to a problem, consider that information along
with all of the other things that we want to take into consideration
in coming to a decision. There is a perception, and you can see it,
in fact, in, for example, EPA guidelines that influence the way in
which the Agency and outside groups interpret data, how they are
supposed to use scientific information to inform decisions, that
there are policy choices, policy assumptions all through that have
a very strong influence on what ends up coming out. They are not
science; and in that way, they are contaminating the science with
the policy decisions. The more we can make those two things sepa-
rate to make distinct the scientific choice and the policy choice, I
think the better, the more you would enhance the credibility of
EPA’s decisions.

Mr. OSE. Thank you. Dr. Portney, we know that you would trade
everything for the establishment of the Bureau of Environmental
Statistics. Would you still care to offer some comments on this
question?

Dr. PORTNEY. Not everything. I would still keep my stepchildren.
I want the record to reflect that.

Two things here. First of all, we all know what the definition of
sound science is. It is that body of studies that supports what it
is you want the Agency to do, and the body of science that supports
what you want the Agency not to do gets deemed unsound science.
I mean that is de facto; I think that is the way this debate has
evolved.

Congressman Ose, I really think there is a tradeoff in centraliz-
ing science at the EPA. I certainly can see some advantages, be-
cause I think as you look across the program offices even within
the EPA, not to mention the way science gets conducted between
the EPA and other Federal agencies, you see certain inconsist-
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encies with respect to high to low-dose extrapolation, etc. EPA has
worked very hard to try to centralize this through the risk assess-
ment guidelines that the Agency establishes, but I think you could
probably improve on some of the inconsistencies through some kind
of centralization of science.

The other side of that tradeoff, though, is the following: as the
science gets pushed up to or out of the program offices, you run the
risk of the science becoming irrelevant to or not directly connected
to the regulatory problems that the program offices have to deal
with.

Briefly, I can give you one analogy. The same issue has been de-
bated within the Occupational Safety and Health Administration,
and there was concern that by virtue of having the research done
within OSHA, somehow the quality of the science wasn’t very good
and it was being driven by the answers that OSHA wanted the sci-
entists to find. So a separate agency was created, the National In-
stitute of Occupational Safety and Health. I presume that the qual-
ity of the science done at NIOSH is better than the quality of the
science that was done within OSHA, but the complaint is that the
regulators at OSHA feel that NIOSH funds basic research and
doesn’t produce scientific research that helps the OSHA regulators
actually deal with the problems that you and other Members of
Congress have directed them to deal with.

So you can improve science on the one hand, but sometimes it
is at the risk of making the science relevant to the individual regu-
latory decisions that the Agency has to make.

Mr. OSE. Is it your point that before NIOSH was established,
there were problems in separating the science from the policy?

Dr. PORTNEY. That is my understanding, and that the idea of cre-
ating NIOSH was to professionalize and elevate the quality of the
science that was conducted.

Mr. OSE. And, even in its establishment and existence, there re-
main problems?

Dr. PORTNEY. What I have heard in the past from people at
OSHA is that NIOSH has become a research agency whose mission
has become somewhat divorced from the day-to-day problems that
OSHA has to regulate, and that some of the science funding drifted
in the direction of basic science, rather than more applied issues
that were germane to the individual regulatory problems that the
Agency had.

Mr. OSE. Dr. Gray, on page 2 of your written testimony you state
that the change in the department’s structure will require further
tweaking to ensure that science policy does not influence the con-
duct and interpretation of scientific information. You touched on
that a moment ago.

Do you have a specific solution in mind relative to the further
tweaking that you reference in your statement?

Dr. GRAY. I think something that I would like to suggest, because
this does exactly address the notion that I was speaking to a mo-
ment ago about the separation of policy and science. There are
some very nice guidelines, draft guidelines for policy analysis, that
address many of these issues separating the science from the pol-
icy, and those are in some draft guidance from the Office of Man-
agement and Budget that came out in February. I would rec-
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ommend that you look closely at those as guidance for doing analy-
sis which supports EPA regulations while keeping the policy at-
tributes as distinct from those as possible.

Mr. OSE. Are you asking that they be made a part of the record?
Dr. GRAY. Yes, please.
Mr. OSE. Hearing no objection, we will do that.
[The information referred to follows:]

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00118 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



115

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00119 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



116

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00120 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



117

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00121 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



118

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00122 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



119

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00123 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



120

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00124 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



121

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00125 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



122

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00126 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



123

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00127 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



124

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00128 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



125

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00129 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



126

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00130 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



127

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00131 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



128

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00132 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



129

Mr. OSE. Professor Steinzor, on page 4 of your written testimony,
you have four suggestions for reforming science at EPA, including
removing peer review panelists with ties to regulatory outcomes,
prohibiting research contracts limiting adverse results and requir-
ing full disclosure of all data, science, and techniques submitted by
industry and, fourth, requiring more balanced peer review.

Do you have legislative language implementing these four sug-
gestions?

Ms. STEINZOR. I don’t have legislative language. CPR believes
these issues are very important to pursue, but again, would do it
outside the context of the Cabinet-elevation bill.

Mr. OSE. Could we send you a followup question in writing to get
some feedback on that?

Ms. STEINZOR. Certainly. I would be delighted by that oppor-
tunity.

Mr. OSE. All right. I appreciate that.
Now, relative to these four suggestions by Professor Steinzor, do

any of the other members of this panel have suggestions, observa-
tions? I don’t know if you have seen her testimony or not.

Dr. Gray, have you had a chance to look at it?
Dr. GRAY. I haven’t. All I would suggest is that peer review is

important. We want to encourage peer review and we want it to
be credible, and I think that anything that increases the level of
disclosure in that peer review is very important. I think we have
to make sure that we keep peer review focused on expertise, but
within that world, I think more disclosure of potential conflicts of
interest and other sorts of things is very important.

Mr. OSE. Let’s examine that for a minute. With respect to my
business career, I had everybody telling me that I should have done
something differently and they could have done it better. Let’s ex-
amine for a moment what the purpose of peer review is and how
you get it.

The EPA’s Inspector General in November 2002 noted that criti-
cal science supporting their rules was often not peer reviewed by
an independent body, and that caused some uncertainty relative to
the quality of the science supporting a rule.

Now, tell me how the peer review thing works.
Dr. Portney, how does peer review work in this process, from

your perspective? What is your experience with it?
Dr. PORTNEY. Well, I have had both favorable and unfavorable

experiences with peer review in the sense that I have done re-
search which has been turned down when I have sent it to a peer-
reviewed and refereed journal, but I think that process is very,
very important.

The way it works is, you conduct a body of research, whether it
is toxicological or legal or economic or whatever. You try to do this
to the highest standards, collect the data according to the best pro-
tocols, analyze it in as sophisticated a way as possible, you write
up the research and you send it to the best journals in one’s re-
spected profession.

The editor of the journal then typically selects one or two or
three reviewers, generally reviewers whose identity is not known
to the person who has written up the research, and they decide
whether or not that research merits publication. They send ref-
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erees’ reports to the editor of the journal, and ultimately the jour-
nal editor makes a decision as to whether or not it is publishable.

And,I think that this process, while certainly having all kinds of
problems, as any process does involving human beings, I think it
is absolutely essential, and to the greatest extent possible, the EPA
or any other regulatory agency ought to try to rely upon as great
an extent possible research which has been through this review
and vetting process and has passed.

Ms. STEINZOR. Mr. Chairman.
Mr. OSE. You are actually exactly where I was going to, Profes-

sor, so I appreciate your raising your hand.
I do want to ask a question, because this same EPA Inspector

General report noted that 276 of 496 critical documents supporting
the rules that were put forward were either not peer reviewed or
their peer review status was indeterminable that is we were unable
to determine whether or not it was done.

Now, I want to come back to you because it is your original point
we are talking about, one of those four, if you will. How do we deal
with this peer review requirement under the parameters you have
described?

Ms. STEINZOR. There are two different kinds of peer review I
think that are at issue, and one is what Dr. Portney was just talk-
ing about, peer review by professional journals. EPA has its own
process for peer review which is done by the Science Advisory
Board, and it was the operations of that board that were criticized
by the GAO for compiling peer review panels that the members
never asked to disclose what their affiliations were.

So one answer is to clean up the SAB and have it do peer review
in a more balanced, less biased, with full disclosure, more trans-
parent way.

The problem with relying on peer-reviewed journals is that many
of the questions that EPA is dealing with have to do with the ef-
fects of exposure to certain kinds of chemicals. And, unlike the
pharmaceutical industry, there is not as lively a publication market
for those kinds of studies, and they are often done by the compa-
nies who manufactured the chemical, which is the party that is
most interested in what the results of the study would be. I have
no question about that. The problem is that if the study itself has
not been peer reviewed by publication and an independent journal
and, instead, arrives at EPA to be peer reviewed, it needs to go to
the Science Advisory Board, and it also needs to be accompanied
by all the underlying data or no one can tell what is going on. And,
that is the recommendation that I am making.

Now, Dr. Gray said we need to focus on expertise, and I agree
with him. We certainly can have incompetent scientists doing peer
review. The problem is that if you say expertise in a specific chemi-
cal, the only people that have very well-developed expertise in a
very specific chemical are the people that make it, and you can’t
have people peer reviewing themselves.

Mr. OSE. How do we deal with that?
Ms. STEINZOR. I think it is very important to balance these pan-

els for bias and to look long and hard for people who are independ-
ent in the academic community. They do exist. And to balance, I
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mean not to have people on who have a direct financial stake in
the outcome of whatever the regulatory decision is.

A company that makes chemical——
Mr. OSE. I think you just said that the people who know the

most about a chemical are probably those who put forward the re-
quest for a peer review of their product. In other words, the people
who manufacture——

Ms. STEINZOR. They do the studies.
Mr. OSE. They do the studies, and they are probably the most

knowledgeable about the product in terms of its scientific impact?
Ms. STEINZOR. Well, that’s right, but should we have somebody

who has done a study for a company that stands to benefit finan-
cially look over his own study and decide if its adequate?

Mr. OSE. I am trying to figure out if we are looking for quality
peer reviewers, if you will, if the best are with industry, how do
we get an appropriate peer review panel? This argument is cir-
cular.

Ms. STEINZOR. Well, there are independent academic scientists.
I actually think it is fairly well established that if you have a fi-
nancial stake in the outcome of a decision, you are not allowed to
be a peer reviewer. The problem with EPA’s SAB was that there
was no disclosure, so you couldn’t tell if somebody had a financial
stake. But what I am suggesting is, if you have people like that
serving, you also need people who are expert in the area of the ef-
fects that are being investigated, who are not affiliated with indus-
try; otherwise, you end up having a perception that the fox is
guarding the chicken coop.

Mr. OSE. So the current rules or statutes preclude someone with
a direct financial interest from participating in the peer review,
even though there is no means of investigating whether that is the
case or enforcing it?

Ms. STEINZOR. Well, there are means of investigating and there
are means of enforcing it. It can be waived on occasion by the
Agency. It has been. But the problem was that EPA’s practice was
never to ask.

Mr. OSE. I see.
Ms. STEINZOR. So there are tools, but the Agency wasn’t imple-

menting them.
Mr. OSE. The other panelists—I would like your input on this

issue; it is kind of like the chicken or the egg, speaking of the fox
and the henhouse—Dr. Portney, Dr. Gray, Mr. Warren?

Dr. PORTNEY. Sure. If I could briefly, I understand what Rena
Steinzor is saying, and I think I agree with her. As a former mem-
ber of EPA’s Executive Committee of the Science Advisory Board,
I do think in the past the Science Advisory Board has had people
on peer review panels who have not made clear, or the SAB has
not asked them to make clear, what their ties may be, whether or
not they are a scientist employed by a pharmaceutical company or
a chemical company or a research scientist, most of whose research
has been supported by a company. I mean, I can’t see any reason
why you wouldn’t require people to make clear the sources of their
support.

But I think you are absolutely right. As Professor Steinzor points
out, in some cases, the people who know the most about and are
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the best, the most technically versed in research about a particular
substance, are often the people who derive their livelihoods from
studying that; and I wouldn’t want to see them excluded from a
peer review panel. I think they ought to have the right to partici-
pate, so long as they disclose their backgrounds, where the re-
search support comes from, etc. I also agree with Rena that there
are people out there who have no ties, financial or otherwise, to the
production process, etc., in question who can be found to sit on
these panels and every effort should be made to include them.

Mr. OSE. Mr. Warren.
Mr. WARREN. Well, NRDC does support the type of reforms that

Ms. Steinzor has been describing. There are two important objec-
tives. One is you want balanced expertise, and two you also want
transparency and as little conflict of interest as possible.

So in many ways this goes to the heart of the issue of what the
Agency really needs to be focusing on to ensure sound science. It
requires an extra effort for the Agency to beat the bushes, as it
were, to get people who don’t have a direct interest or a conflict of
interest where the review is concerned. But we need much better
disclosure to ensure the transparency where participants in the
panel may have conflicts of interest.

Mr. OSE. Dr. Hayward, any input? Dr. Gray.
Dr. GRAY. I would just say very briefly that this can be done. I

serve on a variety of national advisory committees at the National
Institute of Environmental Health Sciences for the Food and Drug
Administration, where this is done routinely. Disclosure is done,
things are vetted, and people know where people are coming from;
and it can be done and it is done.

Mr. OSE. Let me examine that for a minute. In terms of the dis-
closure that you undergo as a participant in these bodies, give us
some sense of what it is you put on the table.

Dr. GRAY. Well, for example, serving on the National Advisory
Environmental Health Sciences Council, which advises the Na-
tional Institute of Environmental Health Sciences, I disclose every-
thing from my sources of income, my wife’s sources of income, in-
vestments that we have, sources of funding for my research, in
complete detail. So I think almost anything that one could imagine
could give a clue as to someone having a potential conflict of inter-
est is examined by, in this case, the Department of Health and
Human Services to determine whether—and there are times, po-
tentially, where one could be asked not to comment on specific
issues because it is inappropriate.

Mr. OSE. Has that ever happened?
Dr. GRAY. Not to me. And, I am sure that it has happened on

this council. An event doesn’t come to mind, but I am sure that it
has happened.

Mr. OSE. OK. If you put information on the table of that nature
and someone challenges it, is it a requirement for disclosure, or is
it a disqualifier for participation?

I want to be clear on this. In other words, if you just disclose it,
does that meet the requirement, or does it actually serve as a dis-
qualifier for participation?

Dr. GRAY. No. There is a specific individual within the depart-
ment that then reviews this information, and for a particular meet-
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ing that is coming up and a particular topic that is going to be dis-
cussed, that person makes a judgment about whether it is appro-
priate for me, for example, to speak on this or not because of a con-
flict of interest.

Mr. OSE. OK.
Dr. GRAY. So a judgment is made. It is not just disclosure, but

a judgment is also made.
Mr. OSE. All right. Let’s go on to the next question here.
EPA does not have a mechanism, an adequate mechanism, for

systematically collecting and analyzing current environmental and
human health data. H.R. 2138 provides for a Bureau of Environ-
mental Statistics modeled after the Bureau of Labor Statistics and
the Energy Information Agency. H.R. 2138 provides that the Bu-
reau shall collect environmental quality and related public health
and economic information, including data on ambient conditions
and trends and distribution of environmental conditions and relat-
ed public health conditions across populations.

Dr. Portney, I believe you proposed this concept in 1988, and I
am frankly hopeful that with this bill it will finally become a re-
ality. I am going to allow you another opportunity to say that you
support the Bureau of Environmental Statistics within the new de-
partment, so the first question is, do you support that; and the sec-
ond question is, does the EPA currently collect valid statistical data
on the quality of the environment, including health outcomes such
as morbidity and mortality data?

Dr. PORTNEY. Well, I am relatively indifferent on the creation of
a bureau! I have made it abundantly clear that I support that.
With respect to the provision of data on health outcomes, I will just
echo something I said earlier and I will do it briefly.

The farther a Bureau of Environmental Statistics has to get from
providing data on ambient environmental quality or emissions from
sources, the more difficult its job becomes. Let me give you an ex-
ample.

Some people have suggested that there is a link between ambient
air pollution and the apparently increasing incidence of asthma. I
think asthma is a very serious public health problem. It is hard for
me to understand how it can be linked to deterioration in air qual-
ity, though, because as Steve Hayward and other people have
pointed out, air quality has improved in every metropolitan area
around the United States consistently over a 30-year period with
respect to every air pollutant. So if asthma is getting worse at the
same time air pollution is getting better, either it is linked to an
air pollutant for which we don’t currently collect data, or something
else—lice, fungus, etc.—is causing the increase in asthma.

The point I am trying to make is that if the Bureau of Environ-
mental Statistics had to present evidence, collect and disseminate
evidence on the incidence of asthma, that would create the pre-
sumption that somehow that is an environmentally mediated dis-
ease, and in fact, I think there is reasonable doubt about whether
or not that is the case. In other words, it is not like smoking and
lung cancer or some other disease where there is a one-to-one link.

So as long as we are talking about ambient air quality, water
quality, land contamination, drinking water quality, etc., then I
think it is a no-brainer for the Bureau of Environmental Statistics.
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It gets more challenging the farther away we move into the health
and economic area.

Mr. OSE. Are you suggesting that the Bureau would serve to fa-
cilitate the cross-media analysis of environmental concerns?

Dr. PORTNEY. Well, to some extent, I guess. I think that its mis-
sion ought to be to report to you, the Members of Congress, people
in the administration and in the general public the kind of progress
we are making on environmental quality; thus, a Bureau of Envi-
ronmental Statistics. We have a National Center for Health Statis-
tics that presents evidence on trends in respiratory disease, cardio-
vascular illness, etc. I don’t want to see the BES verge too far from
the principal reason for creating it, for fear, to some extent, that
we would undermine support for it.

Mr. OSE. OK.
Professor Steinzor.
Ms. STEINZOR. Mr. Chairman, I want to respond to this point

that air quality is getting better and, therefore, asthma must be
due to other causes by saying that, first of all, we live in an area
that is severe nonattainment for ozone, and there is not any ques-
tion that the Baltimore and Washington metropolitan areas are not
going to make attainment by 2005.

So while there may have been a broad trend toward improve-
ment, it is very clear that many metropolitan areas in the coun-
try—Houston, Los Angeles, Atlanta, etc.—are not going to make at-
tainment of levels necessary to protect health by 2005; and when
the new fine particulate matter standards come into effect, they
will fall even further behind.

So a broad trend does not make a safe, health-based level, and
our cities are in very serious trouble, and are going to be back in
front of you very shortly, begging for yet another extension. I think
this would be the fifth one for the area that we live in.

So perhaps I am a little sensitive on this as the mother of an
asthmatic child, but I think we need to be careful; and this is an
illustration of how the Bureau of Environmental Statistics, to get
to your original point, needs to be constructed and implemented
and handled very, very carefully.

Mr. OSE. All right.
Mr. Warren, any input?
Mr. WARREN. Well, I believe that the objective is definitely desir-

able. I think we all want more, better environmental information.
Representing an environmental organization, I believe that will
support in the long term our claims that environmental protections
on the books have been worthwhile and that more environmental
help is necessary.

I believe that the Agency already has the authorities to fulfill the
sort of charge that you described, that it is, by and large, a re-
source issue, that you can only do so much, that you can only do
what you have the resources for, and that merely moving these
functions around into one place in the Agency and calling it a ‘‘bu-
reau,’’ I don’t think by itself, will ensure that the information is
better.

Mr. OSE. Dr. Hayward.
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Dr. HAYWARD. Well, I can’t help but weigh in a little bit here on
the question that is engaged at the ends of the table on pollution
and asthma.

You represent part of Solano County, I think?
Mr. OSE. I come from a severe nonattainment area also.
Dr. HAYWARD. Which is what, Sacramento?
Mr. OSE. Yes.
Dr. HAYWARD. Yes. I lived there for 6 years. I looked at Califor-

nia counties very closely between the air quality status and their
asthma rates, and I found an interesting thing.

Right now, the highest asthma rate in California is Fresno Coun-
ty, and it also has right now the highest exceedences of the new
ozone standards, actually even more than the South Coast’s, which
is a remarkable record of improvement. The next two highest rates
of asthma in California are Marin County and Solano County, both
of which have had zero exceedences of the ozone, the new ozone
standard for the last 3 years, and then it jumps around as you go
on down. San Bernardino and Riverside Counties, which are the
next worst places, are sort of in the middle on their asthma rates.

I mean, any statistician would tell you that an air pollution/asth-
ma correlation will not pass the statistical significance test. Now,
we can argue about this for a long time, and I think we will. But
this illustrates the difficulty that Paul, I think, is trying to bring
up between correlating environmental conditions and health stand-
ards. This falls into that large area we referred to earlier of great
uncertainties and the science of this, the sound science of all of
this.

I just wanted to add one other little clarification. You know, the
way we regulate air in cities, we have dozens of monitors in the
large areas. If a single monitor is out of compliance, the whole met-
ropolitan area is deemed to be out of compliance with the Clean Air
Act. That makes perfect sense from a regulatory point of view be-
cause downwind areas may be getting their pollution from the
upwind areas. In other words, in San Diego, it turns out there has
only been one monitor out of compliance with the ozone standard
in the last 3 years, out in the eastern part of the county, where less
than 1 percent of the population lives. I don’t know what the mon-
itors look like for Washington and Baltimore, but in San Diego, 99
percent of the population is not exposed to ozone that exceeds the
standard.

So it is a mistake in my mind to say, therefore, the entire popu-
lation of San Diego is at risk of asthma because that area is found
out of compliance with the Clean Air Act.

Mr. OSE. Your point is the quality of the information or the qual-
ity of the monitoring could stand improvement?

Dr. HAYWARD. Well, no, the quality of how we interpret and un-
derstand how localized problems are.

Mr. OSE. Would a Bureau of Environmental Statistics help or
hinder improving the quality?

Dr. HAYWARD. I think it would help. I don’t think it solves any
of our difficulties of the links, as Paul has tried to say, I don’t think
this solves any of our difficulties with the link between pollution
and health effects that we currently argue about.

Mr. OSE. That is a different question.
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Dr. HAYWARD. Right.
Mr. OSE. Dr. Gray.
Dr. GRAY. To answer the first part of your question, EPA does

gather some very good and very useful data in some areas, and
that is very important for us. One of the problems that I tried to
illustrate in my testimony is that in many ways, people don’t know
about those data, and it may well be that is why most Americans
think the air today is less clean than it was 10 years ago when all
of the data that have been collected suggest the opposite is true.

I think that having an independent group, that perhaps is seen
as not having some of the same conflicts of interest as EPA might
have in these statistics, might increase their acceptance and in-
crease people’s willingness to understand their knowledge about
the state of the environment.

I do want to comment on this issue that has come up about
health effects and whether those are appropriate for a Bureau of
Environmental Statistics. A very large fraction of EPA’s regula-
tions are expressly based on the notion that they are going to de-
crease risk to human health: Particulate standards will reduce
mortality and morbidity; the ozone standard will reduce rates of
disease. If we don’t monitor those diseases, how will we know if the
progress is being made? Just simple changes in the indicator
chemicals doesn’t take us to the point that, in fact, justifies that
entire rule.

I think it is important that a Bureau of Environmental Statistics
does include not just measuring parts per million of something here
and there, but tries to get at these notions of health effects so we
can understand whether these rules are having the effects that
they intended.

That said, it is a very difficult thing to do. And in fact, I said
in my testimony, for example, meeting the arsenic standard is
something that probably would never be detected in a town. The
fact that those risks are so small is also useful information for peo-
ple to know that we are looking at risks that we are not going to
be able to find in our public health statistics. That is information
that should be in the national debate about the kinds of programs
that we are undertaking.

Mr. OSE. Is the Bureau of Environmental Statistics an appro-
priate place to collect that information?

Dr. GRAY. I think it is a very good idea because of its independ-
ence and, I think, because of its peer review function, the idea that
people are checking on the techniques, the tools, and the models
that are being used.

Mr. OSE. OK.
Mr. Warren, I was perplexed by something on page 7 of your tes-

timony. You were talking about your concerns about the Bureau’s
confidentiality provisions on any statistics they gather, and I think
the direct quote is ‘‘Such confidentiality provisions may, in fact, bar
the distribution of valuable information that the public receives
presently under current law.’’

Could you explain that? I don’t know if you have it with you or
not, but have you identified in the proposed legislation itself, the
specific language that you believe is the source of that debarment,
or disbarment?
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Mr. WARREN. I can give you an example of it. We are in the proc-
ess of reviewing the details of it. I have to say that issues like this,
and the scrutiny that would require to go through all of the provi-
sions of the legislation is again one of the reasons we would prefer
at this point to just have a simple elevation. Issues like this should
be dealt with at another time and place.

But in this particular case, one of our concerns was provisions of
the Clean Air Act that required the disclosure of certain kinds of
emission data. So we are currently looking at whether the general
confidentiality statement could be construed as conflicting with
that provision of the Clean Air Act. We understand you have a sav-
ings clause in the back, so there would have to be some interpreta-
tion of how that savings clause would be reconciled with those pro-
visions. But as you know, any subsequent legislation always takes
precedence over prior legislation, all other things being considered,
and I think it follows into one of those areas of concerns that has
been expressed before about unintended consequences and perhaps
litigation quagmires.

Mr. OSE. Well, as we are sitting here, I am just reviewing the
confidentiality provisions, and I understand the issue as it relates
to the Homeland Security Act of 2003 in terms of information put
forward pursuant to that particular legislation, but there are cave-
ats here prohibiting the director, in some cases, from disclosing any
personally identifiable or corporately identifiable data collected by
the Bureau, but also giving the director the opportunity to take ac-
tion to collect such data from any department or any other Federal
agency. I am trying to find the specific language in here that your
concern stems from.

Mr. WARREN. Well, of course, collecting the information from
other agencies is really not the question. The question here is
under what circumstances, what kinds of information might be dis-
seminated to the public, and whether the general statement of con-
fidentiality in this legislation would be seen as being in conflict
with that provision of the Clean Air Act that distributes informa-
tion to the public on emissions data.

And, I would like to make it clear that in our testimony, we
raised this as a concern as opposed to an objection and sort of said,
I think your language should be double-checked, which we are in
the process of doing. So I want to be fair. I want to say that per-
haps we will do further research and say that this is not a concern.
But on the other hand, I think it does raise a suite of issues in
terms of additional scrutiny that these types of provisions need to
be given where they may conflict with a range of statutes.

Mr. OSE. Why don’t we send you a question in writing asking you
to specify the language in the bill, the proposed legislation that
generates your concern on this confidentiality issue?

Mr. WARREN. We would be glad to respond to that.
Mr. OSE. We are going to go to the next question.
H.R. 2138 provides that the Bureau’s director shall not be re-

quired to obtain internal departmental approval on the collection,
analysis, dissemination, or publication of its data. What we are try-
ing to do is insulate the director from the vagaries of political
trends. What we want is the data as it is scientifically delivered.
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Now, we will start in middle here today. Dr. Hayward, do you
support an independent director of the Bureau of Environmental
Statistics? If so, why? If not, why not? And, does the language in
H.R. 2138 provide adequate protections to the integrity of the pro-
posed Bureau’s efforts?

Dr. HAYWARD. Well, I am not a lawyer or an expert on statutory
construction, so I don’t have an opinion on the second half of that
question.

But as to the first half, the reason I like the idea is that, as I
look around at data sources in government, it strikes me that the
Bureau of Labor Statistics which, by the way, took some time—
when it was forged, I think in the 1930’s—to establish its credibil-
ity, to filling out some of the methodological problems on data gath-
ering and interpretation; and even, still, today there is debate
about some of their findings. But the Bureau of Labor Statistics
and I think an equally or maybe better model is the Energy Infor-
mation Administration, whose data I think is universally respected
across the political spectrum. It has been independent from politi-
cal pressures to a very large degree, so I think those are good mod-
els to emulate.

Mr. OSE. Mr. Warren, any input on this? We will add the caveat,
if we set up the Bureau of Environmental Statistics.

Mr. WARREN. Well, that is an important caveat, because other-
wise I would be compelled to say that I don’t think in terms of the
criticisms of EPA in the past that their head science officials, in
fact, have had their credibility or integrity challenged in terms of
how they operate.

So while I believe that we all believe that science should operate
according to sound principles and not be subject to undue influence
of some sort, I don’t actually think that has been even the basis
of the criticisms of the Agency science.

So I have to counterbalance the stated desire to ensure the inde-
pendence of the head of the Bureau of Environmental Statistics
with the concern of the isolation of that office from being policy rel-
evant. We would certainly want to make sure that to the extent
sound environmental information is collected and generated, that it
was properly integrated into the rest of the organization, and there
would be tension between their independence and that integration.

Mr. OSE. Dr. Gray, any input on this?
Dr. GRAY. I just think that independence increases credibility

and the credibility of these data are going to be important to their
use in evaluating our environmental progress.

Mr. OSE. All right.
Professor Steinzor.
Ms. STEINZOR. I would only urge you to consider that the States

are responsible for generating a lot of this data, and have, in the
past, resisted vigorously EPA’s efforts to get them to cough more
of it up, largely because they feel very stretched in terms of re-
sources.

And, to give just another example, I don’t know if you, when you
are here, live in Maryland, but we have a State agency that went
from $232 million budget in fiscal year 2001 to $164 million in fis-
cal year 2004, a 30 percent cut. And, I would be very surprised if
that wasn’t happening all over the country.
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So they will scream, and that will be a problem without Federal
help.

Mr. OSE. OK.
Let me go to Dr. Portney first.
Dr. PORTNEY. Go ahead.
Dr. HAYWARD. Something that just occurred to me: The EPA

probably in the next couple of weeks is going to come out with a
report on the state of the environment that they have been putting
together for probably a year and a half now. They probably haven’t
done one since 1989. I haven’t seen any advanced peeks, I am going
to see one next week, but what I hear from those involved is that
it has suffered from the usual interagency squabbling because they
are trying to do things that are covered under the Department of
Interior, the Department of Agriculture and the Forest Service pur-
view and so forth.

So the likelihood is that it is going to reflect some of the usual
clashes and compromises and concessions for an interagency proc-
ess to try and do this and, therefore, it will be of limited value, I
think. That, to me, is an argument in the obverse for doing it the
way you propose to do it.

Mr. OSE. Dr. Portney.
Dr. PORTNEY. I am strongly supportive of the language that you

have written into the bill that would protect the independence of
the director, and let me give you an example.

Coming down here to testify today, I was in a cab, the driver of
which had on one of these talk radio shows that said that in new
information released yesterday by the Bureau of Labor Statistics,
the unemployment rate has risen to 6.1 percent. Then they had a
call-in, and the people who called in argued about why it had gone
up to 6.1 percent. Is it administration policies? Is it overall eco-
nomic deterioration around the world? No one said that the unem-
ployment rate is not really 6.1 percent, that the Bush administra-
tion is lying.

Everybody understands that given the way that we measure un-
employment, that 6.1 percent is an honest measure, given the pro-
cedures that we have established for that.

I think it is really important that an independent Bureau of En-
vironmental Statistics be able to say that air quality in Baltimore
has deteriorated or improved with respect to this pollutant, and
have the nature of the policy debate center around whether or not
it makes sense to spend money to further improve air quality or
prevent deterioration when, in fact, I think we spend too much
time arguing about whether or not air quality really is as we have
stated it or we have discussed today: Well, is it because the mon-
itors are located where they are, or is it because there are only two
monitors in this metropolitan area?

I really think elevating EPA to Cabinet status, as you have pro-
posed, and incorporating in that a Bureau of Environmental Statis-
tics will force us to confront these issues and get the public focused
on the kinds of questions that we ought to be focused on.

Mr. OSE. There is a related question here.
Dr. Hayward, you just talked about a report coming out on the

status or the condition of the environment, the last having been
issued in 1989. There is a requirement in the legislation that the
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Bureau’s director submit an annual report to Congress and the Sec-
retary, as well as the public. Would this be useful? Does it help the
process? Does it introduce accountability, both to the Department
or the Bureau? Is it too much? Is it too little?

Dr. HAYWARD. Oh, boy. A whole basket of questions there. I
mean, I think it is helpful in that it would help move forward pub-
lic understanding of environmental issues beyond, as I put it,
environmentalism by anecdote and policy by headline. That is a
general thought.

Mr. OSE. Mr. Warren.
Mr. WARREN. I don’t disagree with that really.
Mr. OSE. OK.
Dr. Gray.
Dr. GRAY. I don’t have a comment, other than it would be help-

ful, and I think that annual helps us track things a lot better than
every 12 years or 13 years.

Mr. OSE. Professor Steinzor.
Ms. STEINZOR. I agree with that and think that environmental

indicators are a very important tool. But if they are to achieve the
status that Dr. Portney just described, which I also agree with ev-
erything he said, they need to be done very honestly and be com-
prehensive.

Mr. OSE. Dr. Portney.
Dr. PORTNEY. I agree with what I said earlier.
Ms. STEINZOR. He agrees with himself.
Mr. OSE. All right.
During the subcommittee’s prior hearings, witnesses testified

that EPA’s program offices occasionally operate as fiefdoms that
impede innovation and efficient regulations, that do make national
policy and that do conduct science without coordination of scientific
data. The program offices also reflect the piecemeal organization of
environmental statutes.

H.R. 2138 locates program offices under the supervision of the
Under Secretary for Policy, Planning and Innovation. The bill’s
goal is to have a central regulatory and policy office that works
with the program offices under the direction of an Under Secretary.

Professor Steinzor, do you support the centralization of policy
under the Under Secretary for Policy, Planning and Innovation as
proposed under H.R. 2138, and would that centralization facilitate
some cross-media rulemaking?

Ms. STEINZOR. I don’t support it, because it would separate the
people who write the regulations from those who implement and
enforce them. And while I think that cross-media integration would
be a useful goal, it is not clear to me that separating things out
by function would make any difference in that area.

Mr. OSE. OK. Mr. Warren.
Mr. WARREN. I think my concern in this case is that this particu-

lar Under Secretary really acts as the super-Under Secretary by
consolidating all of the policy and planning functions under that
secretary. My perception is that Under Secretary would have much
more authority within the Agency as a whole than the other two;
and that, in effect, what you have done is, whereas now, you have
several Assistant Secretaries reporting to the deputy administrator
and then the administrator, you have replaced the deputy adminis-
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trator with this Under Sectretary, and then left out science and en-
forcement; and that those two Under Sectretaries now operate all
outside of the other policy review and planning process that is
being channeled up to the secretary.

And I would just have to ask the question, why aren’t science
and information and monitoring and enforcement somehow being
given a status where they are much more integral to the policy and
planning process?

Mr. OSE. Dr. Hayward.
Dr. Gray, any input on this? I will repeat the question if you

want me to.
Dr. GRAY. That is OK. I do think that this sort of a structure

helps ensure the credibility of the scientific decisions that are
made.

I do think that it is important not to repeat the mistakes of the
past and have these be stovepipes. As Steve said, we don’t want
just three bigger, thicker stovepipes. I think we want to make sure
that they are surrounded by perhaps a screen rather than steel, so
that there is communication back and forth between enforcement
and science and the policy offices.

Mr. OSE. Dr. Portney.
Dr. PORTNEY. I do think that the administrative arrangement

that you have proposed would facilitate a little bit more awareness
that solving an air pollution problem can sometimes create a water
pollution or a solid waste problem.

So I understand the administrative advantages of the decisions
that you have made in the proposed legislation. Ultimately though,
I think, Chairman Ose, the real problem comes as a result of the
fact that the Clean Air Act tells EPA’s Office of Air and Radiation
to solve air pollution problems and doesn’t tell it what to do if in
the process of solving an air pollution problem you create a solid
waste problem that is even greater.

So I think this gets——
Mr. OSE. Or a water problem.
Dr. PORTNEY. Exactly. Exactly right.
So you get us part of the way there. To get all the way there,

I think Congress may have to look at all of the statutes together
and decide how can we give the Agency the power to avoid creating
a bigger problem in the process of solving a smaller one.

Mr. OSE. I think the poster child for my concern here in terms
of this cross-media issue is the efforts we made in California, for
instance, to have cleaner air emissions for MTBE and the con-
sequence to water pollution from leaking tanks where the MTBE
just drops right to the water table. I am trying to figure out how
it is we prevent a similar situation from arising with some other
well-meaning scientific advancement.

What this really boils down to is, and Mr. Warren led me to this
thought in the first place—what is to prevent the Under Secretary
for Policy, Planning and Innovation maintaining the focus on air,
water, land, in the context of their everyday deliberations anyway?

Professor Steinzor, any input on that?
Ms. STEINZOR. Well, I think you are right, there is nothing that

would prevent it, and it may just be that there is no way to accom-
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plish this other than going through the statutes and deciding how
to integrate all of them.

Mr. OSE. Because those statutes——
Ms. STEINZOR. The Clean Air Act, the Clean Water Act.
Mr. OSE. We are not even trying to do anything with them. What

did he call it, a savings clause?
Ms. STEINZOR. Savings clause. I guess what I am saying is, I

think that is the unavoidable problem, that if you don’t change
them, there is an irresistible temptation to set up offices that have
to accomplish rulemakings under deadlines because the Agency has
been very slow.

May I address MTBE?
Mr. OSE. Certainly. If you have any thoughts as to what we can

do about that, I would welcome them.
Ms. STEINZOR. Well, the President of CPR is writing a book on

MTBE, so he would welcome, if you asked a question about it, to
provide you with information. I think he would say, if he was sit-
ting here—and this is Thomas McGarity, who is a professor of law
at the University of Texas—that in fact, California EPA did not say
do MTBE; it was the industry that chose that additive, and that
the problem was that the tanks were leaking, and that is a failure
in compliance with earlier regulation.

I mean, it is not that we would at all disagree that it is a terrible
problem, but it was not the regulator’s choice to pick MTBE. That
was done by the industry because it was a cheaper substance, and
the leaking tanks is what got it into the water. I am painfully fa-
miliar from my days in private practice with the underground stor-
age tank regulation. They are quite extensive and those things
were supposed to have been pulled and replaced 15 years ago.

Mr. OSE. Anybody else?
Dr. Gray.
Dr. GRAY. I just wanted to ask if perhaps this notion of the

Under Sectretary looking broadly across the media in the different
environmental areas is, in fact, contained in the goal of the depart-
ment as laid out in the legislation, which simply says that the de-
partment should be guided by the goal of improving overall envi-
ronmental quality. There is an exhortation, there is an aspiration
here to make this overall, to look broadly—and perhaps something
a little more concrete would help there as a place to start—to make
that something that can be used to measure or to check how that
particular office is working.

Mr. OSE. OK.
Mr. WARREN. If I could just add, I think it is a very serious issue,

in fact, how you encourage that cross-media work and that integra-
tion. And, I think that the solution, for better or worse, is that it
needs to be done from the top down; that really it has to be the
responsibility of the secretary and the deputy secretary to take on
those actions, which are necessary to make sure that it is done
across the Agency, not only air, water and land, but science and en-
forcement and monitoring all together; and that they have the abil-
ity to do that, in fact, I believe through again such tools as the
Government Performance Results Act, which forces them to do a
strategic plan.
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And, if you look at the current strategic plan in terms of how it
has done its goals, the goals are not simply done by traditional
media, and within each goal, you will see different media working
together. I am not endorsing their current strategic plan; what I
am pointing to is the fact that does present a means for them, and
that simply another layer of bureaucracy, as opposed to having the
deputy secretary and secretary being charged with that directly, I
don’t think necessarily ensures the result.

Mr. OSE. OK. In developing this legislation, we received a lot of
input. Some of the groups have put forward the thought that the
regulations promulgated by EPA should be subjected to a cost-ben-
efit analysis.

My question would be, should such a requirement be included as
part of an EPA elevation bill, should EPA be required to prioritize
not only its proposed activities, but also the regulations it wishes
to promulgate? I think that is part and parcel of the question, in
particular that Professor Steinzor and Mr. Warren hinted at, as to
whether or not this provision should be included in this elevation
bill. So we will deal with that accordingly.

Mr. Warren, we are going to go to you first. Should EPA be re-
quired to do a cost-benefit analysis of all of its regulations? Should
such a requirement be included in the EPA elevation bill? Should
EPA be required to prioritize its activities and the regulations it
might wish to promulgate, and should those activities be included
in the elevation bill?

Mr. WARREN. When you say ‘‘those activities,’’ do you mean the
first three activities or the prioritization exercise alone?

Mr. OSE. Separate the two. There are actually two things. There
is a cost-benefit analysis and then prioritization. Should the cost-
benefit analysis be included in the elevation bill? Should the
prioritization requirement be included in the elevation bill?

Mr. WARREN. OK. Well, our answer would be no and no. In re-
spect to cost-benefit analysis, the Agency is already required under
an Executive order to do a cost-benefit analysis for major rules.
Therefore, it doesn’t seem necessary to have an additional require-
ment in that respect. Cost-benefit can, if done right, provide useful
information to policymakers. But it should not become the over-
riding statutory decisionmaking criteria. Those should remain as
they are in the statutes where they exist now.

In respect to the prioritizing exercise, I believe that it is desir-
able for the Agency to have a good process by which it sets prior-
ities and by which Congress then can review them and pass judg-
ment on them. But I think that you would just be opening a tre-
mendous Pandora’s box to ever get people to agree on what the
right priority-setting process or priorities would be. And, I think
that it would really have the effect of dooming the legislation.

Mr. OSE. Professor Steinzor.
Ms. STEINZOR. Our answer would be no and no as well. First of

all, I would like to offer, we have done comprehensive analyses in
several different forms of the type of cost-benefit analysis that is
being done now by the agencies under pressure from the Office of
Management and Budget. And, I would be delighted to provide
that. I think that much of that methodology and underlying infor-
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mation illustrates that the kind of cost-benefit analysis we are
doing now is unsound cost-benefit analysis.

Furthermore, there are statutes such as the Clean Air Act, as af-
firmed in a Supreme Court decision that was unanimous and au-
thored by Justice Scalia relatively recently, that upheld the specific
decision in the Clean Air Act not to allow costs to be considered in
the formulating of health-based standards as an initial matter. And
so, to enact something like that as part of Cabinet elevation, once
again, would have the effect of repealing that statutory provision,
and is only appropriate if you were engaged in a debate about
whether it was desirable in that context.

Mr. OSE. OK. Dr. Hayward.
Dr. HAYWARD. I think I will pass on this one, too.
Mr. OSE. Dr. Gray.
Dr. GRAY. I think in an ideal world the answer to your questions

would be yes and yes. It would be very good to know what sorts
of benefits we were getting for the resources that we are putting
into complying with specific rules and regulations. That would be
ideal. And, lots of folks have told us that is a useful part of the
decisionmaking process. Priority setting would be great.

Given the fact that the Executive order already requires benefit-
cost analysis of major rules, and the fact that it is my understand-
ing that this sort of provision has really held up previous elevation
bills, it seems to me that would be something that would poten-
tially lose a lot of the advantages that are there. I do think that
a Bureau of Environmental Statistics will help us with priority set-
ting. It is something that, inadvertent or in an indirect way, will
be very valuable for priority setting. Benefit-cost analysis is being
done in the Agency. I think more of it will be done. Making it an
explicit requirement of this bill I am afraid will just stop the bill.

Mr. OSE. Dr. Portney.
Dr. PORTNEY. I am in the same place that George Gray is. I

think that it is inconceivable to me that you wouldn’t want a regu-
latory agency to ask the question, What is the good that this regu-
lation will do and how does that compare to the costs that it will
impose on the economy? So I think that agencies should have to do
benefit-cost analysis.

But I also agree with Wes and several of the other panelists who
pointed out that they are required to do so under a Presidential
Executive order and under the Unfunded Mandates law of several
years ago. I don’t see any reason to risk all the advantages that
I think this bill offers in terms of Cabinet department, Bureau of
Environmental Statistics by putting that in there. And, I feel the
same way on prioritization. Yes, it should. I don’t think this bill
ought to become the vehicle to require the EPA to do that.

Mr. OSE. All right.
My last question here has to do with the public’s access to data

at EPA. What changes, if any, should the Department make in its
implementation of the Data Quality Act? And, should an EPA ele-
vation bill contain a provision to ensure data quality and the
public’s access to that data? And, if so, what language do you rec-
ommend? I am going to start with Dr. Portney on this.

Dr. PORTNEY. I am going to have to pass on this one. I know that
this Data Quality Act has become a very controversial issue. What

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00148 Fmt 6633 Sfmt 6633 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



145

I don’t know is whether or not this government, or any govern-
ment, would use it to frustrate the ability of a regulatory agency
to issue regulations, or whether it is a constructive step in the di-
rection of making sure that the public can see the data base upon
which regulations are based. So I’m afraid I don’t have a very good
response to you there.

Mr. OSE. Professor Steinzor.
Ms. STEINZOR. Well, Mr. Chairman, CPR has been in the fore-

front of questioning how we should properly interpret the Data
Quality Act. No one can be against quality data. But it seems to
us that the act has been stretched way out of shape by the Center
for Regulatory Effectiveness, whose founder claims to have au-
thored the act.

Yesterday we became aware that a letter had been circulated
here that accused us of violating the Data Quality Act when we ex-
pressed an opinion about how it was being used by the Center for
Regulatory Effectiveness, which leaves me with the impression that
the Data Quality Act is bigger than the first amendment in Mr.
Tozzi’s mind. And, I find that kind of troubling. I think we should
be able to have a robust debate, as we did with all the panelists
who were sitting here. It has been a very stimulating discussion.
And, having fears that we have violated the Data Quality Act as
interpreted by Mr. Tozzi, and therefore our views should be dis-
counted.

So I would urge you to be very, very cautious about feeding this
idea that anyone who disagrees with you is violating the Data
Quality Act. I would just urge you to focus on your other very
worthwhile goals.

Mr. OSE. Dr. Hayward.
Dr. HAYWARD. I am pretty much where Paul is. I haven’t spent

a lot of time yet figuring out how the Data Quality Act was going
to unfold. I was going to wait for some more time to pass and
things to settle out a bit. In general, I find that EPA, at least on
their Web site, breaks down a lot of their data, like their air qual-
ity data especially, superbly. It is voluminous and extremely useful.

You do occasionally get into these debates about the confidential-
ity of raw data that goes into some of their epidemiological re-
search. This has come up in the context of the new ozone and par-
ticulate standards. And, I am not sure what the answer is there,
because that opens up a can of worms on all kinds of legitimate
concerns about privacy of the people being surveyed and so forth.
And, I don’t know what the solution to that is. But I think it is
the kind of thing that a Bureau of Environmental Statistics would
have to wrestle with very seriously and figure out some kind of
way to make both sides happy.

Mr. OSE. Mr. Warren.
Mr. WARREN. Well, I believe that you can support quality data

and yet not support the Data Quality Act. I believe that piece of
legislation still has the potential in fact to be a source of great mis-
chief. And by that, I mean that self-interested opponents of envi-
ronmental protection may see the act as an opportunity to just con-
stantly challenge any piece of information that the Agency has at
its disposal to prevent it from being used in a decision or to prevent
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it from being disseminated to the public. And, I think that would
be a perversion of the intention to ensure quality data.

Having said that, as you know, this was adopted as an appro-
priations rider. The administration has carried the interpretation
far beyond the literal reading of it. Our organization objected to it
both in terms of the content also the process. This is the type of
proposal that should have gone through the authorizing commit-
tees. We should have had a free and open public debate. Congress
should have had a chance to consider all of the implications before
enacting it. And now we are struggling to live with the con-
sequences.

I have to say that I think your legislation has been much more
careful about avoiding the interjection of those kinds of pernicious
concepts into place that might actually undermine the objective of
quality data.

Mr. OSE. Dr. Gray.
Dr. GRAY. Nothing.
Mr. OSE. All right. Well, I have no further questions.
I do want to offer a couple comments. I think everybody’s inter-

ested in improving the quality of our environment. That is pretty
basic. It is not even partisan. One thing I do want to examine in
future hearings is one of you, I think Professor Steinzor or Mr.
Warren, I think one of your testimonies talked about the difference
in how an adult human is affected by environmental influences, as
opposed to a child.

Mr. WARREN. Yes.
Mr. OSE. And, I think I want to examine that a little bit more,

because I am curious about what role, if any, this legislation might
have in facilitating a far more comprehensive look at that.

I do want to thank you all for coming today. This has been highly
educational for me. This is not an easy issue, because we have all
sorts of different influences pulling on us in different directions. We
are going to try and work our way through it. Our objective re-
mains to get an Agency that can prevent situations such as like
MTBE, regardless of the source, from leaky tanks or otherwise,
from recurring time after time after time. We want a cleaner envi-
ronment for ourselves, our children, and our grandchildren. It is an
appropriate time for us to look at this.

I appreciate you all taking the time to come down and testify and
help us in our efforts. This hearing is adjourned.

[Whereupon, at 12:12 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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ELEVATION OF THE EPA TO DEPARTMENT
LEVEL STATUS: FEDERAL AND STATE VIEWS

TUESDAY, SEPTEMBER 9, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL

RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,

Washington, DC.
The subcommittee met, pursuant to notice, at 2 p.m., in room

2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Shays, Cannon, Tierney, Kucinich,
and Waxman [ex officio].

Staff present: Dan Skopec, staff director; Barbara Kahlow, dep-
uty staff director; Danielle Hallcom, professional staff member;
Melanie Tory, junior professional staff member; Anthony Grossi,
legislative clerk; Yier Shi, press secretary; Phil Barnett, minority
chief counsel; Alexandra Teitz and Krista Boyd, minority counsels;
and Jean Gosa, minority assistant clerk.

Mr. OSE. Good afternoon and welcome, everybody, to today’s
hearing on the Subcommittee on Energy Policy, Natural Resources
and Regulatory Affairs.

Today the subcommittee will hold its fifth hearing on the topic
of elevating the Environmental Protection Agency to Cabinet-level
status. President Nixon created EPA in 1970 and since that time,
Congress has passed several landmark environmental laws such as
the Clean Water Act, Clean Air Act, Safe Drinking Water Act.
Each time, EPA’s jurisdiction has increased significantly but its
structure remains the same as originally envisioned. As Congress
considers elevating EPA to the Cabinet, we should also consider
whether an organizational structure created in 1970 is best suited
for a new department charged with one of the government’s most
important roles, protecting the health of our Nation’s citizens and
environment.

During the last Congress, this subcommittee held three hearings
addressing EPA elevation bills introduced by former Congressman
Steve Horn and Congressman Sherwood Boehlert. Experts and
public officials testified to the merits of elevation and current orga-
nizational problems at EPA that hinder effective environmental
protection. On June 6, 2003, this subcommittee heard testimony
from think tank and academic experts regarding the merits of the
two EPA elevation bills before the current Congress. The first bill,
H.R. 37, was introduced by our colleague, Congressman Sherwood
Boehlert, and is identical to 2438, as introduced in the 107th Con-
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gress. H.R. 37 elevates EPA to department-level status but makes
no reforms in its structure.

I believe that EPA’s structure as it currently exists lacks ade-
quate oversight and coordination within offices to ensure that
science, policy and implementation are integrated throughout EPA.
I also believe that science at EPA must be improved. Based on the
expert testimony from our previous hearings in the last Congress,
I introduced H.R. 2138 on May 15. Currently, each EPA regional
office, program office and division reports directly to the EPA’s Ad-
ministrator and Deputy Administrator. And the chart on the left
over here is the diagram that reflects that.

My bill would make important organizational and institutional
changes to EPA in order to eliminate the stovepipe structure re-
flected in that chart. It reorganizes EPA into three Under Secretar-
ies: first, Policy, Planning and Innovation; the second, Science and
Information; and the third, Compliance, Implementation and En-
forcement. The Under Secretary for Policy Planning and Innovation
would have authority over all program offices, regulations and pol-
icy development. The Under Secretary for Implementation, Compli-
ance, and Enforcement would supervise the regional offices, assist
States in coordinating with program offices, and head EPA’s en-
forcement effort and that is reflected on that second chart on the
right.

My bill responds to the overwhelming feedback about the lack of
sound science at EPA by creating an Under Secretary for Science
and Information. This section mirrors legislative language from
H.R. 64, the Strengthening Science at the EPA Act, introduced by
Congressman Vernon Ehlers, which passed the House in the 107th
Congress. Witnesses at June’s hearing supported this provision,
stating that EPA’s science should be consolidated into one central-
ized division. At a minimum, this organization will advance envi-
ronmental protection by conducting peer-reviewed scientific studies
of the highest caliber and provide a level of separation between
regulators and scientists.

Finally, at June’s hearing, witnesses testified that EPA needs an
independent statistical agency to report on meaningful environ-
mental and human health performance indicators. My bill creates
an independent Bureau of Environmental Statistics modeled after
the successful Energy Information Administration to collect, ana-
lyze, and report on environmental and human health conditions.
Under the leadership of former administrator Whitman, EPA pub-
lished a draft State of the Environment Report in an effort to move
toward outcome measurements. While EPA’s report is a step in the
right direction, only a statutorily required, peer reviewed, and inde-
pendent Bureau of Environmental Statistics will move EPA toward
the goal of implementing meaningful outcome measurements.

It is important to note my intention that EPA elevation will not
alter any of the Agency’s jurisdiction nor will it address any sub-
stantive or nonsubstantive environmental laws that guide EPA’s
action. This is a structural discussion only. Instead, my bill will
elevate the Agency to a Department and provide the Department
of Environmental Protection with the structure and tools to most
effectively address the environmental challenges of the 21st cen-
tury. I am, of course, open to improvements to this bill to meet this
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goal, and I hope that Congress does not pass up this opportunity
to make important reforms.

I look forward to the testimony of our distinguished witnesses
here today. They include Marianne Horinko, who is the Acting Ad-
ministrator of the EPA; Mr. James Connaughton, chairman of the
Council on Environmental Quality. Our second panel has State
Representative Warren Chisum from the Texas House of Rep-
resentatives; Mr. Howard Roitman, director of environmental pro-
grams from Colorado; Dr. Ron Hammerschmidt, director, Division
of Environment, Kansas Department of Health and Environment;
E. Donald Elliott, former EPA General Counsel and partner at the
law firm of Wilkie, Farr & Gallagher; Dr. Alan Moghissi is presi-
dent of the Institute for Regulatory Science; and Mr. Gary Guzy,
former EPA General Counsel and partner at the law firm of Foley
Hoag, LLP.

[The prepared statement of Hon. Doug Ose follows:]

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00175 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



172

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00176 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



173

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00177 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



174

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00178 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



175

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00179 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



176

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00180 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



177

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00181 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



178

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00182 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



179

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00183 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



180

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00184 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



181

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00185 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



182

Mr. OSE. I would like now to recognize my good friend and col-
league, Mr. Tierney, for the purpose of an opening statement.

Mr. TIERNEY. Thank you, Mr. Chairman, and just to share with
the two witnesses here, the big words on that is ‘‘small opening.’’
I am glad we didn’t have to sit through the big opening.

Thank you, Mr. Chairman, for conducting this hearing on an
issue of great importance, I think, elevating the EPA to Cabinet-
level status. I strongly support making it a permanent member of
the President’s Cabinet, but I couch that—as I say, we should do
it in a manner that does not diminish the integrity of the Agency
or its purpose. EPA’s purpose is to protect the environment we live
in, protect our land, our water, and our air. If Congress acts to
change the status of the Agency, it should be acting to elevate the
importance of environmental protection as a key policy of the U.S.
Government.

Making EPA a Cabinet-level department is an important goal
that should not be jeopardized through controversial provisions. We
should not use an EPA elevation bill as a vehicle to weaken our
enforcement laws while—environmental laws or their enforcement.
I am concerned, however, that the chairman’s bill contains some
provisions that may warrant further discussion, certainly that
some may see as controversial, and I mentioned that to the chair-
man before.

In considering any change to the EPA, it is important to look at
the work that EPA is doing under the current administration. Sev-
eral reports have surfaced this summer regarding EPA’s lack of en-
forcement of our clean air and water laws. And just in the last few
weeks EPA has taken a number of very troubling actions. For ex-
ample, EPA finalized a rule that weakens the Clean Air Act by al-
lowing thousands of old power plants to make upgrades to their
power plants without installing pollution controls. These power
plants and factories will be allowed to continue polluting the air
without being held responsible for the damage they are causing to
our health and to our environment. It was reported last week that
EPA is relaxing restrictions on selling land contaminated with
PCBs, the toxin that is known to have serious health consequences
in children. Additionally, the EPA Inspector General recently
issued a report stating that EPA was pressured by the White
House to be less than candid about New York’s air quality after the
attacks on the World Trade Center. That caused understandable
concerns to those brave first responders and emergency workers
who risked their health to participate in weeks of grueling rescue
and recovery efforts at Ground Zero.

It is not enough to talk about protecting our health and our envi-
ronment. The actions of EPA and Congress must reflect a true com-
mitment to the environment. Elevating the EPA should not be a
vehicle for measures that would serve to weaken the laws that pro-
tect our health and environment nor that would redirect time and
resources away from EPA’s core missions.

I’m also a little bit concerned that the administration appears to
have reversed its position on the EPA elevation bill and I look for-
ward to hearing the administration witnesses explain this shift in
position. Elevation of EPA should not be a divisive issue, but rath-
er an issue that sends a clear and strong message that the protec-
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tion of our national and global environment and our health is of
the utmost importance. I look forward to hearing from you and our
witnesses today.

Thank you, Mr. Chairman, for this hearing.
Mr. OSE. I thank the gentleman.
[The prepared statement of Hon. John F. Tierney follows:]
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Mr. OSE. As many of you know that have appeared before this
committee, we routinely swear in our witnesses. I want to make
sure I welcome them. We have two panels today. Our first panel,
we are joined by representatives of the administration. We have
Chairman James Connaughton from the Council on Environmental
Quality. And we have the Acting Administrator for the Environ-
mental Protection Agency, Ms. Marianne Horinko. And I welcome
you both. And in line with our tradition here, if you would please
rise.

[Witnesses sworn.]
Mr. OSE. Let the record show that the witnesses answered in the

affirmative. And with that, we are pleased to welcome back to our
forum Mr. James Connaughton, chairman of the Council on Envi-
ronmental Quality. Mr. Connaughton, you are recognized for 5 min-
utes.

STATEMENTS OF JAMES L. CONNAUGHTON, CHAIRMAN, COUN-
CIL ON ENVIRONMENTAL QUALITY; AND MARIANNE L.
HORINKO, ACTING ADMINISTRATOR, ENVIRONMENTAL PRO-
TECTION AGENCY

Mr. CONNAUGHTON. Thank you, Mr. Chairman, Mr. Tierney, and
other members of the subcommittee. I am pleased to be here again
before the subcommittee to discuss the Bush administration’s sup-
port for elevating the U.S. Environmental Protection Agency to a
Cabinet department. I am very pleased to share this panel with my
good friend and colleague, Acting EPA Administrator Marianne
Horinko.

In its short history, the U.S. Environmental Protection Agency
has a long record of accomplishments. It is because of these accom-
plishments environmental quality in the United States has vastly
improved.

Improved air quality is one of our Nation’s greatest environ-
mental successes. Air pollutants have been reduced by almost one-
third since 1970, even as the Nation’s gross domestic product has
increased 160 percent, energy consumption increased 45 percent,
and population increased 38 percent.

The Nation’s water is cleaner. Today 192 million people are
served by modern sewage treatment facilities. In the last decade
alone, we provided safe drinking water to another 54 million Amer-
icans.

And the Nation’s land is better protected. We are more able to
provide benefit and refuge to our communities and support thriving
ecosystems.

In 2002 and again this year, Representative Sherwood Boehlert
of New York offered legislation to elevate EPA to a Cabinet depart-
ment. I would like to take a minute to acknowledge and again
thank Representative Boehlert for his continued leadership and on-
going support for elevating EPA to a Cabinet department. At the
same time, I want to thank you, Representative Ose, Mr. Chair-
man, for your leadership and your desire to advance this important
priority of the Bush administration and to do so in a way that
meets the fundamental goal, the structural elements necessary to
raise an agency up to a Cabinet department.
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When I testified before this committee on the subject last sum-
mer, I emphasized that the Bush administration would work close-
ly with the committee to advance EPA Cabinet legislation in order
to make official what is already a reality in the Bush administra-
tion. Let me again highlight why EPA should be elevated to a Cabi-
net department and why we should do it now.

EPA carries out the work of a Cabinet department. EPA started
out by overseeing four major environmental statutes. Today EPA
implements 15 major statutes and numerous others, as well as a
full complement of grant programs, voluntary initiatives, technical
assistance and educational programs, as well as citizen outreach
throughout the Nation.

EPA also advances the mission of a Cabinet department. As we
move forward in tackling our environmental goals for the 21st cen-
tury, EPA is reaching out to develop new approaches that promote
stewardship that spur innovation, that instill sound science in its
decisions, that advance federalism through greater involvement of
State and local government and, as important, ensure compliance.

EPA plays a vital role in homeland security. EPA has the lead
role in environmental monitoring, decontamination, and long-term
site cleanup. Their expertise in offsite monitoring, contamination
surveys, working with health officials working to establish safe
cleanup levels, conducting protective cleanup actions and commu-
nicating technical information to its citizens is essential for Federal
response to an act of terrorism that involves the release of biologi-
cal, chemical, or radioactive material. EPA works with Federal
partners in every phase, from the initial crisis to the final cleanup.

EPA also produces initiatives of national significance that one ex-
pects of a Cabinet department. EPA designed and is advancing the
President’s Clear Skies Initiative that will cut the Nation’s power
plant emissions of sulfur dioxide, nitrogen oxide, and mercury by
70 percent. This initiative, along with EPA’s new comprehensive
regulations and programs to cut emissions from diesel engines, will
enable hundreds of counties across the country to meet the newest
and most stringent national air quality standards for ozone partic-
ulate matter that the Bush administration is implementing.

EPA’s influence and accomplishments now extend beyond our
borders. Many nations turn to EPA for technical expertise and
guidance in safeguarding the health of their own citizens and the
sustainable use and enjoyment of their natural resources. For these
reasons, the Bush administration strongly supports elevating EPA
to a Cabinet department. And we support efforts to accomplish this
objective in a straightforward manner that focuses on the organiza-
tional structure of a new Cabinet department.

Acting Administrator Horinko will outline some comments and
recommendations for changes to certain elements of the legislation,
but I wish to emphasize that overall, we believe it is important to
build an organization better equipped to meet the increasingly com-
plex environmental challenges facing the Nation and the world and
an organization that will ultimately better protect the public health
and environment. We look forward to continuing dialog with the
committee on how best to accomplish this mutual objective.
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Thank you for the opportunity to testify today and I look forward
to answering any questions you may have.

Mr. OSE. The Chair thanks the chairman who did it in 4 minutes
and 58 seconds. Very good.

[The prepared statement of Mr. Connaughton follows:]
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Mr. OSE. The Chair is pleased to recognize the Acting Adminis-
trator for the Environmental Protection Agency who has joined us
I believe for the first time today. Ms. Horinko, you are welcome
here.

Ms. HORINKO. Mr. Chairman, thank you. Good afternoon. I am
very pleased to appear before the subcommittee as Acting Adminis-
trator on so important an issue to the Agency, the elevation of EPA
to a Cabinet department. And I am also pleased to have the oppor-
tunity to appear here today with Jim. I plan to give a brief oral
statement and submit my longer testimony for the record.

Since its creation by President Richard Nixon more than 30
years ago, EPA has worked diligently to fulfill its mission to pro-
tect human health and safeguard the natural environment. To that
end, EPA has changed and adapted to address the challenges asso-
ciated with new environmental laws as they were passed by Con-
gress. EPA’s role is defined as well by increased public awareness
and the expectation that our health and environment will be pro-
tected. That strategy has led to the need for an emphasis on the
use of sound science as well as dependence on the public trust.

Today EPA faces more challenges than ever before to protect
human health and the environment, and as a means to help the
Agency face these challenges, the time has come to establish EPA
as a permanent member of the President’s Cabinet. Elevating EPA
to Cabinet status is not a new idea. There are more than a dozen
bills introduced in Congress to elevate EPA to Cabinet status since
1988. Former President Bush was the first President to support
Cabinet status for EPA, a decision then followed by President Clin-
ton and current President George W. Bush.

I want to thank Chairman Ose and other Members of Congress,
including Chairman Sherwood Boehlert, for introducing legislation
to elevate EPA to Cabinet status and for their continued support
of the Agency.

I would like to touch briefly on some of the issues addressed by
H.R. 2138, the Department of Environmental Protection Act. The
principal goal of the bill to elevate EPA to Cabinet status and pro-
mote greater performance and efficiency at the Agency is certainly
a goal that we share. I am concerned, however, that the consensus
developing for elevation of EPA could be fractured by contentious
debate over the details of a statutory EPA restructuring plan.

The bill’s goal to improve the use and application of science at
EPA is a sound one with the creation of an Under Secretary of
Science and the consolidation of science activities under one office,
changes that merit further discussion. We do believe, however, that
the information management function should be separated from
the science organizational structure, as mandated by the Clinger-
Cohen Act. The creation of a Bureau of Environmental Statistics
[BES] could promote the importance of accurate, thorough, environ-
mental monitoring and reporting and could provide the Agency
with better data. However, an EPA BES should be consistent with
the structure and authority of other Federal statistical bureaus.

Also, as to the relationship between EPA and its regions, I agree
that it is important to have close coordination and communication
throughout the Agency. While the regional offices need to imple-
ment national goals and policies, they also need sufficient flexibil-
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ity to implement their goals to reflect particular regional and local
conditions. I would urge Congress to allow the executive branch
sufficient flexibility to allow the new Department to manage the
enforcement and regional office functions as effectively and effi-
ciently as possible.

Finally, we support Cabinet elevation legislation that is free of
provisions that would make significant policy changes to the Agen-
cy and its programs. We look forward to working with you and
other Members of Congress as legislative deliberations over the ele-
vation of EPA to Cabinet status continue in the 108th Congress.

That concludes my oral statement, Mr. Chairman, and I would
be pleased to answer any questions that you or the committee
members may have.

Mr. OSE. I thank the gentlelady and appreciate her brevity.
[The prepared statement of Ms. Horinko follows:]
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Mr. OSE. I want to make sure I understand something before we
start. It is my understanding that President George Herbert Walk-
er Bush, President Clinton, and President George W. Bush all con-
sider from a practical standpoint or operating standpoint that EPA
is part of their Cabinet already; is that accurate?

Ms. HORINKO. That is indeed accurate.
Mr. OSE. So you are attending the Cabinet meetings as Acting

Administrator anyway.
Ms. HORINKO. And in fact have the privilege of sitting at the

table with the other Cabinet members.
Mr. OSE. At the table. In reality you are there now.
Ms. HORINKO. [Nods affirmatively.]
Mr. OSE. The second question I have—and I appreciate both of

your responses—I have been very careful in drafting this legisla-
tion to keep any change from a policy standpoint out. This is strict-
ly a management structure kind of thing. Have I succeeded in that,
Mr. Connaughton?

Mr. CONNAUGHTON. You have succeeded on focusing on struc-
tural elements. We have comments and questions related to those
elements.

Mr. OSE. But on the policy side.
Mr. CONNAUGHTON. We were pleased to see in your bill this year,

Mr. Chairman, a strong effort to stay focused on the structure ele-
ments, which, as I indicated in my oral comments, when you ele-
vate from an agency to a department, you do bring in the oppor-
tunity to make sure that you got some of the key pieces struc-
turally in place so it can function as a department on par with the
other agencies. And I would note that most other agencies do have
a policy apparatus. The Department of Transportation is one exam-
ple I would give, Department of the Interior is another, and your
legislation has reflected that. And different agencies, depending on
their mission, do put a strong prominence on the science function.
So those are the elements that we think have particularly well cap-
tured equivalency with other Cabinet departments.

Mr. OSE. But you don’t see anything in terms of any amend-
ments to the Clean Water Act, Clean Air Act, within the legislation
as drafted? Ms. Horinko, do you agree with that?

Ms. HORINKO. I agree.
Mr. OSE. I want to make sure we get that on the record. Section

7 of my bill outlines the duties of the Department’s Presidentially
appointed and Senate-confirmed officers. One of the more criticized
functions of EPA is the quality of its science. Both sides of the po-
litical spectrum claim, and I have heard all the claims, that EPA
does not use the best science in support of its regulations. There
is a section of my bill, section 7(c), that establishes an Under Sec-
retary for Science and Information for the purpose of co-locating
scientific activities at EPA and to remove the regulatory science ef-
forts from the program offices.

Now, Mr. Connaughton, in your testimony you state that the ad-
ministration supports efforts to improve the organizational struc-
ture of a new Cabinet department. Is it the administration’s posi-
tion that Congress should institute organizational reforms concur-
rent with Cabinet elevation?
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Mr. CONNAUGHTON. Structural reforms are necessary to elevate
something to a Cabinet. So the answer to that is yes.

Mr. OSE. Because that is the template that is used in every other
Cabinet department?

Mr. CONNAUGHTON. Correct.
Mr. OSE. Now in making those organizational changes to, in ef-

fect, evolve an agency to a department, would the administration
generally support centralizing and professionalizing the science
under EPA under a strong leader such as an Under Secretary for
Science and Information?

Mr. CONNAUGHTON. Yes, we would.
Mr. OSE. Ms. Horinko, I do want to thank you for suggesting in

your written testimony that the Department include a CIO. I
missed that, so I appreciate your suggestion. Other than that modi-
fication, do you support an Under Secretary for Science within the
new Department?

Ms. HORINKO. Yes, I do.
Mr. OSE. Do you think that centralizing the science at EPA can

foster cross-media scientific analysis?
Ms. HORINKO. Yes. I think it will improve our coordination.
Mr. OSE. Section 7(c) of my bill removes scientific activities from

the program offices in order to minimize the disparate decisions as
it relates to scientific studies and conclusions. Do you agree that
scientific studies and conclusions should be independent from pol-
icy?

Ms. HORINKO. Yes, I do.
Mr. OSE. I want to dwell a little bit on the Bureau of Environ-

mental Statistics because I happen to think this is probably one of
the more important factors of the bill. Section 8 of my bill estab-
lishes such a bureau, which is similar to the highly respected Bu-
reau of Labor Statistics, the BLS, in the Labor Department, and
the Energy Information Administration, EIA in the Energy Depart-
ment. And I will say that having just weathered and continuing to,
if you will, enjoy California energy markets, I have a great famili-
arity with the EIA.

Mr. Connaughton, many other Federal agencies and departments
have valuable independent statistical agencies. Does the adminis-
tration generally support the concept of the Bureau of Environ-
mental Statistics within a Department of Environmental Protec-
tion?

Mr. CONNAUGHTON. We do generally. We have some specific com-
ments that relate to that in terms of how that is executed to bring
it in line with some of the other statistical agencies. And then I
would want to underscore the fact that numerous other depart-
ments, in addition to the several that have statistical agencies, also
have statistical functions within them that we rely on across the
government for environmental information. So there are elements
of your bill that ensure a close coordination among those different
fact-gathering bodies that is of particular interest to talk through
further.

My office and the White House relies on the statistical work of
all of those agencies as we collectively use that information in our
understanding of policy decisions. So the short answer is yes, and
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then we have some specific issues that we are happy to work with
you on.

My time has expired. Mr. Tierney.
Mr. TIERNEY. Thank you. I am happy to proceed if you are flow-

ing and want to go on that.
The chairman’s bill, as I look at it, would significantly reorganize

the proposed department with the purported aim of increasing com-
munication across the EPA. And obviously, it would seem to me it
would take time and resources currently needed for the EPA’s core
mission on that. Do you see any problems with the organizational
changes proposed in the chairman’s bill? And will the addition of
three new Under Sectretaries either solve those problems of infor-
mation sharing or the stovepiping that has existed and how?

Ms. HORINKO. I think that on the whole, that having the new
Under Sectretaries will improve coordination and help us to have
more program integration. We have some minor suggestions in
terms of making the bill a little bit less prescriptive, giving us a
little more flexibility to manage inside those three boxes of the
Under Secretaries. But on the whole, I think the creation of these
Under Secretaries will improve cross-program coordination, break
down the stovepipes and give us a little more program integration,
all things that we do need at EPA.

Mr. TIERNEY. I would be interested in you sharing with the rest
of the committee what your recommendations are, because as I see
the bill now, I have some of those questions myself. I think the in-
tention is there, but I would like to see how that works out. Do you
think in its reorganization, if you don’t provide additional resources
at the same time, is it not going to make it harder for the EPA to
issue or implement enforced environmental protections?

Ms. HORINKO. Simply reorganizing the Agency into a department
I don’t believe would be a huge resource issue. We may want to
talk to you about creation of the new Bureau of Environmental Sta-
tistics and it is simply too early to say whether that will require
some additional resources. We will need to proceed very slowly in
a step-wise fashion. You don’t build something like that overnight.
Perhaps benchmark what other agencies have done as they have
created their statistical bureaus and also work very closely with
our appropriators to make sure that we do this in a measured way.

Mr. CONNAUGHTON. I would also note that the bill actually,
thankfully from our perspective, does not designate the Assistant
Secretaryships and the other components. It is our expectation that
all of that stays in place at EPA. We have the Office of Water, Of-
fice of Air. As we move forward, the legislation provides flexibility
in the future, but I think the resource issue is important. We think
that the structural changes proposed are modest, even as we are
able to keep intact the essential programs and the essential operat-
ing entities that you have referred to.

Mr. TIERNEY. I recall that when Governor Whitman was testify-
ing here, she indicated that a budget increase would actually help
the EPA address the problem of viewing things across the various
media such as air pollution and water quality. So I am not real
clear how this bill would address this problem and I’m not clear
why it can’t be addressed outside of a reorganization on that issue.
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Mr. CONNAUGHTON. That is where the policy function becomes so
important. Typically the policy offices in Cabinet departments are
not that large. They do require some infusion of resources, but they
are not that large. But by having a high-level political appointee
overseeing the work of the different departments, it allows for that
cross-media functionality to occur and it allows for somebody who
is not the Administrator, who has to function, you know, across the
entire scope and operation of the Agency, allows someone one or
two steps down to be able to fulfill that function on a day-to-day
basis. Not only does it bring efficiency but it helps us identify the
opportunities for, you know, the air program, for example, to pro-
vide real deliverables when it comes to protection of water.

Mr. TIERNEY. Outside of this legislation, why can’t we address
the issue of working across various media, what we would do if we
didn’t have this legislation to improve that situation?

Ms. HORINKO. There are things we are doing now to try and im-
prove cross-media coordination. And there are a large number of
administrative things. We have cross-program task forces. We have
the Innovations Action Council. We try to put together teams to
break down the barriers, to break down the stovepipes. Those are
cultural things that we can do and are doing at EPA. But perhaps
it is time to start exploring some structural things as well. And the
opportunity that is provided by Cabinet elevation provides an op-
portunity to have a full and fair public exchange such as this on
what type of changes should be considered at the Agency.

Mr. CONNAUGHTON. The change proposed is very modest and yet
would be meaningful.

Mr. TIERNEY. I will stop here.
Mr. OSE. I believe the gentleman from Ohio was in first. Gen-

tleman from Ohio for 5 minutes.
Mr. KUCINICH. I thank the Chair. To Ms. Horinko, I have long

supported a Cabinet-level status for the EPA and I hope that Con-
gress can work to pass a clean bill to accomplish this goal. I am
very concerned that the EPA is failing, however, in its current re-
sponsibilities. Congress expects agencies to follow the law that it
passes, not change it. Yet with the signing of the recent new source
review rule, EPA gutted a critical portion of the Clean Air Act in
a definition of modification to stationary sources. The new rule pro-
vides an enormous exception for replacement activities costing less
than 20 percent of the process unit placement. This new trigger, 20
percent is very high, seemingly arbitrary, and contrary to the cur-
rent modification definition in the statute which states any phys-
ical change. So what I would like you to tell us is where in the stat-
ute is a 20 percent exemption to this broad definition.

Ms. HORINKO. Congressman, I am pleased to take on the NSR
issue because it has been so miscast in public reports, in some pub-
lic reports as a rule that would gut the Clean Air Act, and it does
nothing of the sort. In fact, that rule doesn’t affect any of the sub-
stantive safeguards of the Clean Air Act. And those safeguards
have been incredibly successful and will continue to be incredibly
successful in ratcheting down emissions of criteria pollutants. The
acid rain program created by the 1990 amendments to the Clean
Air Act, the No× SIP Call that we are currently implementing, the
ozone and PM regulations that Chairman Connaughton alluded to,
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those regulations will continue to inexorably ratchet down emis-
sions on regulated facilities of all types. In fact lost in the noise of
the NSR rule was the fact that we signed some 14 other maximum
achievable control technology rules, further imposing emissions
controls on these facilities.

Mr. KUCINICH. I think it is interesting the EPA has never been
challenged for routine maintenance exemption and that is because
the exemption was read narrowly by the EPA and the courts af-
firmed a narrow exemption. For example, on August 7, the Justice
Department won a landmark victory against the Ohio Edison Co.
And as a result of this single decision, thousands of tons of emis-
sions will be reduced, which improves the health and environment
of the people I represent in Ohio. However, under the NSR rule
signed by you, all but one of the illegal actions committed by Ohio
Edison would be permitted.

Now, when the court decided this landmark case, it said if a rule
exempted the pollution increasing projects proven in the case,
which this new rule does, the rule would ‘‘vitiate the very lan-
guage,’’ and they were talking about the Clean Air Act itself. The
court confirms that a broad exemption would gut the statute. So I
just wanted to point that out in response to what you said.

And on a related issue I find it even more problematic that a
comprehensive analysis was lacking in the NSR rules. And I won-
der how many plants were analyzed in Ohio to determine if they
would pollute more, and by how much.

Ms. HORINKO. Congressman, I would recommend your reading
our regulatory impact analysis that we prepared in the final NSR
rule. I read it myself. It is a lucid explanation of the justification
for the rule, the impacts. It is a thorough analysis of the rule.

Mr. KUCINICH. Were zero plants analyzed or did you run a so-
phisticated modeling program?

Ms. HORINKO. I will followup with you as to the number of spe-
cific plants that were analyzed, where, and in what State and what
location. But I’m confident, based on the best available information
we’ve got, that any impact of this rule from an environmental
standpoint will be very modest and it will be countervailed by the
inexorable ratcheting down of emissions required by the sub-
stantive safeguards of the Clean Air Act. It will increase reliability
and predictability and efficiency for operators so that they can plan
around our Nation’s energy supply. On balance, I think this is the
right thing to do.

Mr. KUCINICH. I’m just going to suggest to you that if you didn’t
analyze any plants—let’s assume that for the minute that Congress
does expect agencies to act on sound science—and not only did the
new source review changes originate with the industries regulated
by the new source review, but a recent GAO report concluded that
industry anecdotes which the EPA relied upon when creating the
December rule that—you know, the EPA assumed what the indus-
try said, that production would not increase, and the GAO found
that this was not an accurate assumption because future levels of
production could increase and emissions could increase and health
risks could increase.

I want to suggest to you that Congress expects agencies to act
on the basis of science. But once again in this August rule, the EPA
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is relying on industry anecdotes for the second NSR rule. And I
would like a specific answer, if you could communicate that to us
in writing, to me or this committee, so I can tell my constituents
in Ohio what’s going to happen to air quality as a result of this
rule.

I thank the Chair. Would the gentlelady—she indicated a will-
ingness to communicate this information.

Ms. HORINKO. Yes, I do.
Mr. OSE. I understood her to say that she would communicate

with you post-hearing in writing; is that accurate?
Ms. HORINKO. Yes, it is.
Mr. OSE. Gentleman from Utah.
Mr. CANNON. Thank you, Mr. Chairman. And I thank you for

holding this hearing. You know that I am deeply concerned about
this issue. I apologize to you and the panel for being late today and
also the fact that I’m going to have to leave, and I hope I can get
back for the next panel.

Ms. Horinko I want you to—in the last two flights I have had
out to Utah, I have been sitting next to my Governor, Mike Leavitt,
who is prepping like crazy to relieve you of the spotlight. I’m not
sure whether you like that or not, but he is working on it.

Ms. HORINKO. Please do cheer him on, Congressman.
Mr. CANNON. This is a hard thing. I don’t want to sound like that

I am not a great supporter of my Governor, but by cheering him
on, that would suggest that I support the departure. I think he will
do a good job on the interior but I don’t wish this job on any human
being. So I told him that very directly. So he has support and a
lot of help going in.

But I’m deeply concerned about how we deal with science, espe-
cially at EPA. We had some awful problems historically, and I have
read a little position paper on where you all are. I get the sense
that you support the idea of an Under Secretary for Science. Could
you address that, Mr. Connaughton? I am not sure if I am clear
on your position.

Mr. CONNAUGHTON. We do support that position and we actually
look forward, as we analyze the legislation and look forward to that
specific issue, the opportunity to bring under one Under Secretary
the variety of science programs that exist in EPA at different loca-
tions. And so to bring some order to the overall scientific enterprise
at the Agency would be helpful. To have someone at the level of
Under Secretary co-equal with other Under Secretaries also then
will enhance the opportunity of the science function of the EPA to
intersect with the policy operation of EPA and the administrative
side of EPA in a much more coherent way, all without changing the
underlying statutory mission, the underlying directives from Con-
gress as to the various programs, but again create that opportunity
for a much, much better coordination function with the right level
of political appointee that we can attract into that kind of a posi-
tion.

Mr. CANNON. Thank you. Ms. Horinko.
Ms. HORINKO. I completely agree with what Jim said, and I want

to note that while we certainly support any legislative efforts to
strengthen science, including establishment of an Under
Sectretary, I do want to acknowledge, however, that science can’t
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be completely walled off from the program offices. We want to
make sure there is good coordination and integration so that the
best available science that is elucidated by this part of the Agency
is then reflected in proper regulation, implementation, and deci-
sions in the field.

So we look forward to working this out with the subcommittee
in our future discussions because the devil really is in the details
here, but I think the concept is a good one.

Mr. CANNON. If we did not do legislation to elevate EPA to Cabi-
net level, would it make sense still to reorganize it and create the
new Under Secretary for Science and the related aspects of this
legislation?

Ms. HORINKO. We could certainly think about it. It would be
hard as a practical matter. As an administrative agency we tech-
nically don’t have an Under Sectretary.

Mr. CANNON. It would have to be a different title.
Ms. HORINKO. It would have to be some new title or structure or

function, and I would have to sit down and talk to you about how
we could do that. And I am not sure how we could do that other
than as we currently have, which is an Assistant Administrator
who reports directly to the Administrator, who Governor Whitman
elevated by naming our Assistant Administrator for Research and
Development as her Chief Science Advisor last year. We have
taken some good administrative steps as well as some substantive
steps to strengthen peer review, risk assessment, modeling policy
and grants policy. I think we are doing many things administra-
tively. But Cabinet elevation would give us more opportunity to
think about restructuring.

Mr. CANNON. Do you need legislation to add or change the titles
or duties of an Assistant Administrator?

Mr. CONNAUGHTON. The current statutory authority provides
flexibility as to what the Assistant Administrators are called in
their overall function, although those are pretty well established
after time. What it does not allow for is some of the hierarchical
structures that a Cabinet department would otherwise command in
terms of how those offices relate to each other. And that is where
the good work that EPA has done with advancing their science pro-
gram with creating the post of a science advisor has helped. The
science advisor is still an Assistant Secretary or the Assistant Ad-
ministrator level.

Mr. CANNON. Just before my time expires, let me point out that
we have established a Science Caucus in Congress. We intend to
work with you or oversee or relate closely with what you do there.
In addition there, I sit on the Judiciary Committee where I am the
chairman of the Commercial and Administrative Law Subcommit-
tee, a very important component of our jurisdiction. And my focus
is going to be on how we use science, and I expect to work with
you on these issues in the future.

Mr. OSE. Thank the gentleman.
Mr. Connaughton, my earlier questions, you were generally sup-

portive of the concept of a Bureau of Environmental Statistics. You
had some input. Is your input embedded in your testimony?

Mr. CONNAUGHTON. It is embedded in Ms. Horinko’s testimony.
Mr. OSE. So we will be able to pick that up.
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Ms. Horinko, as proposed in section 8 of my bill, do you support
the creation of a Bureau of Environmental Statistics?

Ms. HORINKO. We do indeed support the creation of such a bu-
reau with some clarifications—modifications to enhance the ability
to share information among sister agencies, to help make that bu-
reau essentially function the way bureaus such as the EIA and
BLS function, to enhance confidentiality of information that is col-
lected, and better define its mission consistent with these other
agencies, and also just simply to streamline operations and reduce
duplication. So some minor modifications, but we do indeed support
the concept as outlined in your bill.

Mr. OSE. So the privacy or the respect for the privacy of the in-
formation is an issue that you are trying to address with your testi-
mony citing CIPSEA.

Ms. HORINKO. Yes.
Mr. OSE. In talking about protecting individually and corporately

identifiable data within CIPSEA, which provisions are you specifi-
cally referring to as being appropriate to embed in my legislation?

Ms. HORINKO. There are several specific things in CIPSEA that
would enhance your legislation. First, we all think the definitions
of statistical agencies and statistical activities would really help to
clarify the mission of the Bureau of Environmental Statistics and
bring it on a level par with the other statistical agencies in the
Federal Government.

Mr. OSE. Do these other statistical agencies in the Federal Gov-
ernment, do they have such definitions in their authorizing lan-
guage?

Ms. HORINKO. I believe that they do.
Mr. OSE. There is a template we can go to.
Ms. HORINKO. Absolutely. And that is what we are attempting to

do is move to that template.
Mr. OSE. Why is this additional confidentiality template lan-

guage important?
Ms. HORINKO. It’s important for two reasons. First of all, without

the CIPSEA protections, we can’t share information from other
Federal agencies because they are prohibited from doing so unless
we are also covered by CIPSEA. So this would really have to im-
prove coordination, cooperation, prevent duplication of effort.

The second thing is we are very concerned about protecting infor-
mation that is submitted by survey recipients, businesses, individ-
uals, information that should be kept private. The new BES should
be able to aggregate data, roll it up and tell us what it means to
the country. But we want to protect donor information and CIPSEA
allows us to protect donor information.

Mr. OSE. And apparently there is a reciprocity requirement in
terms of other agencies or departments giving you information. If
you don’t have that same reciprocity, they are prohibited from giv-
ing it you. Is that statute or regulation?

Ms. HORINKO. I believe it is the CIPSEA law itself.
Mr. OSE. You simply can’t do it. You can, but you wouldn’t look

good in stripes.
Ms. HORINKO. That’s right.
Mr. OSE. When EPA published its draft State of the Environ-

ment report this past June, sections of the report were revised
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after the administration reviewed its content. Now the highly re-
spected EIA, the Energy Information Administration, does not re-
quire the EIA’s administrator to even seek approval from the De-
partment of Energy or the White House in creating or publishing
EIA’s reports. And that is one of its great values to Congress.

I suppose this question is for both of you, Mr. Connaughton and
Ms. Horinko, do you support the same political independence for
the BES?

Mr. CONNAUGHTON. We do support the political independence of
BES and they need to put that in context because it is the statis-
tical function of the agency that is important. If the bureau’s mis-
sion is so broadly defined as to get into policy analysis and other
similar types of analytical exercises that crosses the line back into
the policy and program domain, that is subject to statutory over-
sight and other kinds of internal policymaking oversight and that
would create an issue.

We don’t encounter that with the Bureau of Labor Statistics nor
do we encounter it with the Energy Information Administration,
because they have narrowly defined statistical development mis-
sions.

Mr. OSE. As crafted, with the caveat having to do with CIPSEA,
would the BES as envisioned in this legislation enjoy that same
sort of defined rule?

Ms. HORINKO. Yes, I think so, Mr. Chairman. Because adopting
those definitions of statistical agencies and statistical activities de-
fines an appropriate role for the BES on the same par as the BLS
and EIA. So having that appropriate role well defined, as it is in
CIPSEA, then provides the assurances that function, the statistical
function, should enjoy that independence.

Mr. OSE. Gentleman from Massachusetts.
Mr. TIERNEY. Thank you. You touched on an area that has me

very, very concerned. Arguably this is one of the most secretive ad-
ministrations that we’ve ever experienced and their track record is
just horrendous: the fact the GAO had to sue just to try to get in-
formation about their energy policy and how it was comprised and
then was strong-armed into dismissing the suit; the fact the
Congress’s request for information has been largely ignored; the
public and the public’s request has been ignored.

Getting into this area concerns me to no end that this is going
to be a method from keeping information from the public that we
are entitled to. In your testimony you address the need to keep cer-
tain information collected by the Bureau of Environmental Statis-
tics confidential. Currently the EPA carries out entire programs
such as the toxic release inventory that rely on providing public in-
formation in lieu of establishing control requirements. The Clean
Air Act specifically prohibits the EPA and provides that it cannot
withhold from the public any information that constitutes emis-
sions data regardless of whether the entity considers that informa-
tion to be confidential business information.

So I am asking you, having looked at this language in the bill,
does the administration believe that language would in fact limit
the release of any information that the EPA otherwise has the au-
thority to collect?
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Ms. HORINKO. I don’t believe this bill in any way limits the re-
lease of any information that we would otherwise collect. Our cur-
rent policy now is to release information unless it is protected by
FOIA or by specific confidentiality provisions such as confidential
business information. This bill does not affect that in any way.

Mr. TIERNEY. My concern is that if EPA should decide to consoli-
date certain information collected in the bureau, whether or not
this language seems to prohibit it from releasing that information,
even if it’s data that was on plant emission of air pollution.

Ms. HORINKO. We certainly don’t read the bill that way.
Mr. TIERNEY. Would you take a look at section 8(h)(2) in the bill?

Later write me a little note, in the context of what I just said to
you; and when you read that, whether or not you might have the
same concerns or the public might have the same concerns where
you try to consolidate information from other sources by putting it
in that context, you might then be able to avoid responsibility
under other acts of actually disclosing information particularly
with respect to air emissions.

Ms. HORINKO. We will take a careful look at that. That is cer-
tainly not our intent.

Mr. TIERNEY. Would the administration support an addition of
explicit language protecting the release of all the data that EPA
would otherwise have the authority to collect and release?

Ms. HORINKO. We would certainly support something along the
lines of this bill that does not affect any of the other information
protections that are afforded to EPA or obligations.

Mr. TIERNEY. Will you work with us for language on that?
Ms. HORINKO. I think our intent is the same.
Mr. TIERNEY. Mr. Connaughton, when you testified before the

subcommittee last Congress, you indicated that any mission state-
ment of the EPA should be flexible enough to allow for the evo-
lution of the Department’s work and focus. The inclusion of a mis-
sion statement to protect the public from what this bill says is un-
reasonable environmental risk seems to me very narrow and seems
to overemphasize setting priorities on risk assessment rather than
on a broader view of the Nation’s environmental health.

Let me give you some examples of that. I mean right now, the
purpose of the Clean Air Act is to protect and enhance the quality
of the Nation’s air resources. The mission of the Clean Water Act
says the national goal that the discharge of pollutants into the nav-
igable waters would be eliminated by 1985. But I want to note that
neither of them seems to qualify the degree to which the Agency
is to move on that, and this idea of unreasonable risk seems to me
to be vague, ambiguous, and focuses it more on trying to determine
what the cost/benefit is. And I want to know if you share that am-
biguity, because I don’t want this to become an idea of caused basis
stuff as opposed to going out and aggressively taking affirmative
action to clean up our environment, which those other acts seem
to indicate that the EPA should do. Your general comments on that
and how you feel about this law and whether or not it does limit
that.

Mr. CONNAUGHTON. First and foremost, EPA went through a
mission exercise this past couple of years and simplified their mis-
sion statement to the straightforward one of the mission being to
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protect the human health and environment. Reasonable risk is in-
herent in any risk management activity whether it is at EPA or the
FDA or even in the land management side of things at the Depart-
ment of Interior. Anybody engaged in the risk assessment/risk
management exercise, there is the question of reasonableness
which has to do with scientific knowledge and information, has to
do with cost and benefits, has to do with technological feasibility.

So in terms of the use of the word ‘‘unreasonable’’ risk or to as-
sure that risks are reasonable, that doesn’t run counter to how pro-
fessionals in this area deal with those issues. So I don’t see any-
thing insidious in the expression.

But to the extent that the committees will work out language
surrounding a very high-level mission statement, we are happy to
work with you on that. But I don’t see anything insidious in the
expression per se.

Mr. TIERNEY. May not be the expression. I have faith in my col-
league here, but the administration in their environmental record
I don’t, and how they might use as something we see as something
that is not that serious and move it in the other direction. That I
have a great feel, given their track record, and I probably would
be a lot happier if that language was just eliminated and we stick
with the very simple goal that you said the Department has gone
through and worked on, rather than to give them license to move
down that path, because unfortunately with this group, words are
for and often used as an escape hatch.

Mr. CONNAUGHTON. I would strongly disagree with you given the
track record. This EPA under the Bush administration has done
and will do more to protect our air, bring air pollution down, do
more to protect water and bring water pollution down and to pur-
sue some very innovative programs, including the brownfields pro-
gram which is of such great benefit to States like Massachusetts,
to really clean up the land. So I would flat out disagree with you
on that point.

Mr. TIERNEY. But I have to part with the question and say when
are they going to start? And what they have done so far in terms
of their policy pronouncements are exactly opposite of what you are
saying. And that’s why I think they are generally perceived and
understood to be probably the worst administration on the environ-
mental protection we have seen.

Mr. OSE. Gentleman from Utah.
Mr. CANNON. Nothing.
Mr. OSE. Gentleman from California.
Mr. WAXMAN. Thank you, Mr. Chairman. The Bush administra-

tion is asking Congress to elevate EPA to a Cabinet-level depart-
ment, yet the administration’s main environmental initiative has
been a comprehensive campaign to weaken EPA and environmental
protection. This administration has undermined EPA’s authority
and its credibility.

For example, just a few weeks ago, you signed a rule gutting the
new source review requirements. This rule allows increased emis-
sions from power plants, one of the largest sources of air pollution
in the United States today. You claimed, however, that this rule,
‘‘will not affect emissions.’’ That was reported by the Washington
Post. Do you stand by that statement?
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Ms. HORINKO. I do stand by that statement, Congressman. This
rule is not a rule that is about the environment. This rule is about
planning and process. The environmental safeguards of the Clean
Air Act, the Acid Rain Program, all of our maximum standards,
those safeguards remain in place and ratchet down from these fa-
cilities.

Mr. WAXMAN. I don’t think your argument is credible. The new
source review requirements only apply if a source increases emis-
sions, yet polluters need this exemption. That’s because they are
increasing their emissions.

Second, the acid rain provisions only cap one pollutant, sulfur di-
oxide, and they only apply to power plants. They don’t limit other
pollutants from power plants such as nitrogen oxides and mercury,
and they don’t limit pollution from the other 16,000 facilities cov-
ered by your rule.

Third, we would get dramatic emissions reductions if EPA en-
forced the new source review provisions rather than gutting them.
Just last April EPA trumpeted a $1.2 billion NSR settlement as
the, ‘‘largest Clean Air Act settlement with a utility in the history
of EPA,’’ eliminating over 200,000 tons of air pollution per year.
Yet the legal rationale for the NSR rule imperils the ongoing NSR
enforcement cases, and you have said you are unlikely to bring any
new enforcement actions based on the old rule. If the new rule
caused EPA to lose even one ongoing enforcement case, it would af-
fect emissions. But if the rule stands, it may largely derail the 5-
year NSR enforcement effort. This would dramatically increase
emissions compared to what we could have otherwise achieved.

Ms. Horinko, wouldn’t it be more straightforward for the admin-
istration to admit that this rule allows increased emissions com-
pared to enforcing existing law? Why not have an honest debate
about whether we should weaken environmental protections to
save industry money?

Ms. HORINKO. Congressman, a few things in response to that.
First of all, years worth of litigation resulted from the initiation

of the New Source Review enforcement program, and after 8 some
years of litigation, the first decision that we got in the Ohio Edison
case in August hasn’t even reached the damages phase. So we’ve
yet to see any environmental improvement after years of litigation
in that case. And even that case where prior legal theory was
upheld, the judge said case-by-case enforcement policy is not the
way to establish the law of the land. There should be some type
of regulation that’s uniform.

Second, we did conduct a regulatory impact analysis that’s con-
tained in the final rule. I recommend it for your reading. It is a
very lucid and very compelling rationale for this rule, and we will
be pleased to sit down with you to discuss any of the specifics. We
will continue to monitor the implementation of this rule to make
sure that it is done in a way that is environmentally neutral or
even improves environmental protection.

Mr. WAXMAN. Well, I hear what you’re saying, but I don’t think
it’s very persuasive, and I don’t think you seem to have persuaded
many others.

I have here, Mr. Chairman, about 60 editorials from around the
country all decrying this new rule, and I’ll read just a few of the
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headlines. Miami Herald says, ‘‘EPA in retreat. U.S. going soft on
the Clean Air Act.’’ Pittsburg Post Gazette says, ‘‘Dirty air, dirty
politics.’’ Tennesseean says, ‘‘The skies are murkier with ‘clean air’
rule.’’ Omaha World Herald says, ‘‘Ignoring the evidence: Another
black eye for Bush’s record on the environment.’’ Denver Post says,
‘‘Politics of pollution.’’ The Buffalo News says, ‘‘Air pollution: The
day the President sold the skies.’’

I’ve been discussing the NSR rule, but it’s only the most recent
and most egregious example of this administration’s ongoing attack
on environmental protection. This record calls into question the ad-
ministration’s purpose in supporting this EPA elevation bill.

Thank you, Mr. Chairman.
Mr. OSE. I thank the gentleman.
Mr. Connaughton, the Under Secretary for Policy Planning and

Innovation Section, which is Section 7(d), outlines the duties for
that person; and during this subcommittee’s prior hearings wit-
nesses testified that EPA’s program offices frequently do not coordi-
nate their efforts. They conduct their own regulatory science and
in some cases impede environmental innovation. In other cases,
program offices have occasionally obstructed the efforts of other of-
fices within the Agency. In general, Mr. Connaughton, does the ad-
ministration agree with the concept of a centralized policy division
such as the Under Secretary for Policy, Planning and Innovation?

Mr. CONNAUGHTON. The short answer is yes. The more detailed
answer that fills that out is we have had very good experience. The
two examples I gave, the Department of Interior, Department of
Transportation—with an Under Secretary level type function for
policy that enables that horizontal coordination that’s so important
as we get into the next century of multimedia and more complex
solutions that are needed. So a lot of the think tank work and
other work that’s contributed to where we are today toward the
recommendation for such a function I think is underscored by the
success of the policy operations of these other departments.

Taking that horizontal view, it doesn’t diminish the pro-
grammatic power and authority of the individual Assistant Admin-
istrators or just the secretaries if elevation occurs. It won’t dimin-
ish that but will enable somebody who’s responsible for looking for
opportunities in one program office and how they can link together
with opportunities in another program office, and that’s where the
next generation of solutions resides.

Mr. OSE. And that would be the case regardless of who’s in the
White House or otherwise?

Mr. CONNAUGHTON. That’s correct.
Mr. OSE. Now, Ms. Horinko, does the EPA support an Under Sec-

retary for Policy, Planning and Innovation as proposed in this sec-
tion of the bill?

Ms. HORINKO. Yes, we do, and I couldn’t have put it more elo-
quently than Mr. Connaughton.

Mr. OSE. Thank you both for your testimony on that. We have
heard concerns from many groups regarding the lack of coordina-
tion between the office of enforcement and the program offices. Re-
cently some States—and we do have some folks who will testify in
the second panel—have expressed frustration over the issue of
blending at publicly owned wastewater treatment plans.
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Without getting into the details and merits of the issue, regard-
less of which side you’re on, the bottom line seems to be that the
EPA’s enforcement office has been enforcing one set of standards
while EPA’s Office of Water has been issuing another. The result
is that States and owners of wastewater treatment plants are re-
ceiving inconsistent treatment from different EPA offices.

One of the objectives of this legislation is to coordinate the policy.
Does this legislation assure us or is this legislation a step in the
right direction toward making the reality in the field that enforce-
ment and policy offices work more closely together?

Ms. HORINKO. This legislation is certainly a step in the right di-
rection. I’m not sure that any Cabinet department or agency could
assure that all 20,000 employees are all on the same page at any
one time, but I think it will help with that important coordination
function so that the enforcement in the program offices is more
closely aligned.

Mr. OSE. I have to come back to this blending issue which is very
important in California. It’s a huge opportunity for some of my at-
torney friends in California.

Are you saying that we can at least take a positive step toward
addressing, if you will, what might be conflicting input that a local
agency receives by coordinating this policy issue? That’s my objec-
tive, and I want to see if you read it the same way.

Ms. HORINKO. I do read it the same way.
Let me add, though, on blending that we are moving now even

administratively to try and solve this very important issue. We’ve
heard from municipal operators of POTWs. We’ve heard from
States. We’ve heard from regulatory agencies at the local level, en-
vironmental advocacy groups. A number of folks have requested
clarification on this issue. So we are actually planning to publish
for comment a draft policy on this issue that will ensure that——

Mr. OSE. The policy thing is not what I’m after. I’m after the con-
sistent application of whatever the policy is. I’m trying to keep this
discussion to structure.

Ms. HORINKO. Well, as a practical matter, this structure will help
facilitate that kind of coordination between the program and the
enforcement offices.

Mr. OSE. All right. Thank you.
The gentleman from Utah.
Mr. CANNON. Let me just followup on this discussion a little bit.

What I understand you’re saying is that, under Section 7(e) of the
bill, the Under Secretary for Implementation, Compliance and En-
forcement, that position will have a tendency to make consistent
the rulings in the various States, the various regions so that both
the States and the people being regulated have the ability to be
more—they will be able to predict better what they need to do to
comply.

Ms. HORINKO. Yes. We do have some slight modifications to
make to give us a little more flexibility in terms of how we manage
our programs, but in general, integrating the program office oper-
ations with the enforcement office will, I think, improve our ability
to have consistent application and interpretation of the laws.

Mr. CONNAUGHTON. And I would note the most important feature
is actually the prevention of those kinds of inconsistencies. Because
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you end up with, again, a few people at the horizontal view who
will be better able to anticipate some of these inconsistencies that
invariably will happen, whether it’s region to region or between the
enforcement office and the program office as they are evolving their
programs. So it is that group at the top that will—again, I think
will have a better preventive function to head some of those uncer-
tainties off.

Mr. CANNON. Thank you very much.
Mr. Chairman, before I yield back, I note that the gentleman

from California has departed. Unfortunately, I had wanted to know
if the New York Times had opined on this issue of the roll of EPA
under this administration, not to suggest that the media has any
bias at all or that the media has any consistency or integrity on
this issue.

With that, I yield back the balance of my time.
Mr. OSE. The Chair thanks the gentleman.
Mr. Connaughton and Ms. Horinko, we want to thank you for ap-

pearing before the subcommittee today and testifying on this par-
ticular legislation. We appreciate you taking the time. We may
have some questions so we may submit them to you. We’d ask for
a timely response.

Ms. HORINKO. Will do.
Mr. OSE. The record stays open for 10 days for submittal ques-

tions and the like. We thank you both. Have a great day.
Ms. HORINKO. Thank you very much.
Mr. OSE. If we could get the second panel to gather at the wit-

ness table, we’ll take a very short recess here while they do that.
[Recess.]
Mr. OSE. OK. We’re going to reconvene here. I want to thank the

witnesses for gathering at the table quickly and expeditiously. I’m
told three of you have planes to catch here. OK, four. What time
is your plane?

Mr. CHISUM. 5:45.
Mr. ROITMAN. 6 o’clock.
Mr. HAMMERSCHMIDT. 6:30.
Mr. GUZY. 6:30 also.
Mr. OSE. Oh, Lord.
Mr. Elliott, Dr. Guzy, I appreciate you offering to stay. We’re

going to ask you for a little bit of your indulgence here.
We’re going to go across left to right to Dr. Hammerschmidt, and

then we’re going to jump to Mr. Guzy, and we’ll come back to Mr.
Elliott and Dr. Moghissi.

Now, I want to welcome to our witness table our second panel.
The first is State Representative Warren Chisum with the Texas
House of Representatives. Welcome. We have Howard Roitman, di-
rector of environmental programs for the Colorado Department of
Public Health and Environment. Welcome. We have Dr. Ron Ham-
merschmidt, who is the director, Division of Environment for the
Kansas Department of Health and Environment. Welcome, Doctor.
We have E. Donald Elliott, former EPA General Counsel and cur-
rent partner at Willkie, Farr & Gallagher LLP. Welcome. We have
with us Dr. A. Alan Moghissi, who is president of the Institute for
Regulatory Science. Doctor, welcome. And we also are joined by
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Gary Guzy, who is the former EPA General Counsel and current
partner at Foley Hoag LLP. Welcome.

Now, as is our practice, if you’d all rise, we’ll swear you in.
[Witnesses sworn.]
Mr. OSE. Let the record show the witnesses answered in the af-

firmative.
Our first witness on the second panel is the Honorable Warren

Chisum with the Texas House of Representatives.
Sir, we have your testimony, as we have everybody else’s. We

have read it. Our practice here is to recognize you each for 5 min-
utes to summarize. We look forward to your testimony.

STATEMENTS OF STATE REPRESENTATIVE WARREN CHISUM,
TEXAS HOUSE OF REPRESENTATIVES; HOWARD ROITMAN,
DIRECTOR OF ENVIRONMENTAL PROGRAMS, COLORADO DE-
PARTMENT OF PUBLIC HEALTH AND ENVIRONMENT; DR.
RON HAMMERSCHMIDT, DIRECTOR, DIVISION OF ENVIRON-
MENT, KANSAS DEPARTMENT OF HEALTH AND ENVIRON-
MENT; E. DONALD ELLIOTT, FORMER EPA GENERAL COUN-
SEL AND CURRENT PARTNER, WILLKIE, FARR & GALLA-
GHER LLP; DR. A. ALAN MOGHISSI, PRESIDENT, INSTITUTE
FOR REGULATORY SCIENCE; AND GARY S. GUZY, FORMER
EPA GENERAL COUNSEL AND CURRENT PARTNER, FOLEY
HOAG LLP

Mr. CHISUM. Thank you, Mr. Chairman. Having served 16 years
listening to the testimony, I assure you I’ll be brief and be within
your 5 minutes.

In my legislative career, I served as chairman of the ALEC com-
mittee, the NCSL vice chairman of their environmental committee
as well as the energy council. I am currently the chair of the South-
ern Legislative Conference Energy Committee and Environmental
Committee. Likewise, being in Texas, we work along the border on
various environmental issues across borderlines in an effort to
bring us into compliance with the Clean Air Act.

To be very upfront about it, I think making EPA a Cabinet-level
position probably has a lot of credibility. I think it would put us
on an equal footing with some other countries and give more credit
to the fact that surely we make the environment a very high prior-
ity here in the United States.

On the issue that I particularly liked about the bill, on using
peer-reviewed science in order to make policy and compiling that
with statistical data I think that is a great way to make regulation.
We try to do that in the State of Texas, but actually most environ-
mental policies in the States nowadays are complying with Federal
law, not actually trying to create State laws that do anything other
than comply. We appreciate what EPA does in pursuing our bad
actors. When we find bad actors, we can be sure that the Depart-
ment of Justice applies the enforcement, and many, many times
that helps us in the State of Texas as we pursue our goal to have
a cleaner and better environment.

We also, being an agricultural production State, think that it’s
imperative that we give special emphasis on making sure that we
are able to produce our food and fiber from our farmers. We think
that they can be good stewards of the land, and with the knowledge
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that they can receive from science, they can do a good job. Like-
wise, we think it’s essential that we not give up our food produc-
tion, as we have oil production, to the foreign countries.

Finally, Mr. Chairman, I would like to relate to you an incident
where we were trying to come up with a State implementation plan
[SIP] in order to comply with the Clean Air Act, and everything we
tried we came up, we were still short, and so we borrowed from
California what was known as the Carl Morio program, where the
State of Texas taxed its citizens $800 million in order to create an
innovative program whereby we could go out and retrofit on-road
and off-road diesel engines, thereby bringing our regulation into
compliance with the State of Texas. This would not have worked
had the regional director not had the ability to have flexibility in
order to allow our SIP program to be approved, provided that we
spend this kind of money on new, innovative programs. So some
flexibility at the regional level is essential.

I think that the States can work with EPA regional offices and
can come up with better ideas to protect the environment, and I
would encourage you to make sure in your program that you make
sure that States have the ability to work with the regional offices
and not have all policy made here in Washington, DC.

With that, Mr. Chairman, I’ll yield the rest of my time.
Mr. OSE. I thank the gentleman. His word is good.
[The prepared statement of Mr. Chisum follows:]
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Mr. OSE. Our next witness is Howard Roitman.
Sir, you’re recognized for 5 minutes. Thank you for joining us.
Mr. ROITMAN. Good afternoon, Mr. Chairman and distinguished

members. Thank you for the opportunity to testify on H.R. 37 and
H.R. 2138 on EPA elevation to Cabinet status.

We conceptually support H.R. 2138 because it makes tangible
steps toward bringing our environmental laws into the 21st century
through the reorganization of EPA to strengthen science and to
provide more consistent policy direction and implementation across
the Agency.

Current laws were designed to resolve discrete problems with air,
land and water. This single media approach has been effective in
achieving environmental improvements but has resulted in a frag-
mented patchwork of regulatory requirements that makes it more
difficult to address cross-media environmental challenges.

So today we are at a crossroad. You have the opportunity to pro-
vide direction for environmental programs to move in the future.
If we open one door, we continue a single media command and con-
trol approach that often discourages innovation and efficiency. This
path will continue to require technology-based controls without con-
sidering their cross-media impacts.

To illustrate our point, if the air program requires a company to
install a control device such as a wet gas scrubber, it typically con-
siders the percentage of air emissions reduction. We don’t consider
the hazardous waste generated that must be managed, the system
that must be built to treat the wastewater, the increased energy
consumption which increases air emissions, the increased water
usage or any other increase in natural resources consumed. In-
stead, the program simply considers the scrubber can control 99
percent of the sulfur dioxide emissions out of a stack.

In the alternative, the company could use a catalyst additive that
once spent or used is purchased by a cement manufacturer which
uses it as product in place of mining additional limestone, thus
avoiding an environmental impact. The catalyst does not generate
wastewater, nor does it use as much energy or water. The catalyst
will control 95 percent of the stack emissions.

We call this approach the environmental balance sheet in mak-
ing environmental decisions where we consider the full environ-
mental costs and benefits of all the options. This approach is dis-
couraged and at times not allowed under the current system due
to significant institutional policy and regulatory barriers.

The current path drives companies’ environmental staff to be
paper pushers instead of environmental problem solvers. Compa-
nies spend an inordinate amount of time and resources providing
information.

In our experience, the environmental professional in this country
is one of the most underutilized resources in our companies. This
person can be a profit center for the company, driving ideas for
greater efficiencies, reduced costs and better environmental benefit
if given the tools and flexibility to do so.

So what is the alternative? It would require agencies to make en-
vironmental decisions considering the environmental balance sheet.
This approach allows companies to select the most efficient ap-
proach such as preventing pollution, engineering the use of toxics
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out of products and designing products that have no waste stream.
To pursue this direction requires better information to use when
making decisions. This is why the creation of a Bureau of Environ-
mental Statistics is important.

Agencies will be required to continually assess, using data and
science, the greatest environmental issues that need to be ad-
dressed and whether the current programs are successful. This will
not only encourage but make essential to success innovative ap-
proaches. It will also ensure that we have identified the real prob-
lem, the causes behind it and allow us to evaluate the alternatives.

This path has several benefits. First, it will require EPA to con-
sider the full impact of its decisions. It will encourage innovative
programs and ideas to be embraced by the Agency. It will garner
even more significant environmental benefits; and, finally, it will
encourage companies to search for the most efficient approach to
reducing environmental impacts.

Colorado is currently implementing this approach, but it isn’t
easy. One of the barriers that we have to ensure against is dif-
ferent approaches and interpretations taken by different offices of
EPA. In the past, we have found differences among the program of-
fices, between regions and headquarters, and among regions. What
we are looking for is a Federal system that requires cross-media
approaches and encourages and integrates innovations across the
board. The goals of the system would be to collect better data and
use it to make environmental decisions.

Thank you for your time and attention. I would appreciate the
opportunity to supplement this testimony. I’ll be pleased to take
any questions you may have.

Mr. OSE. I thank the gentleman.
[The prepared statement of Mr. Roitman follows:]
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Mr. OSE. Our next witness is Dr. Ronald Hammerschmidt. He is
the director of the Division of Environment for the Kansas Depart-
ment of Health and Environment.

Sir, welcome. You’re recognized for 5 minutes.
Mr. HAMMERSCHMIDT. Thank you, Mr. Chairman. I am glad to be

here today to speak on the two proposals under consideration.
My professional experience is that of both laboratory chemist and

environmental professional, and I have spent time in both the lab-
oratory and office in policymaking in my 23 years with the Depart-
ment.

We like many other agencies have a love-hate relationship with
EPA. We work together. We depend on EPA to provide us with a
significant source of funding, and we always receive direction on
our programs, either in the form of guidance, regulation or some-
times under the guise of partnership. Many of our programs are
joint programs such as that to protect the safe drinking water in
the State. There are even times when State programs may have
even actually progressed beyond those of EPA; and as is the case
in Kansas, we’ve been in the regulatory business for confined ani-
mal feeding operations for a long time and feel that EPA is finally
catching up to us.

We have many frustrations in dealing with EPA. They include
slow decisionmaking, a lack of understanding of State programs
and their challenges, rigid approaches to problem solving and in-
consistent guidance between regions.

For me personally, one of the bigger frustrations is the amount
of time it takes for EPA to deal with Kansas’s multiple water qual-
ity regulations. The net result of this has been numerous lawsuits
have been filed against us and Region VII which don’t make us any
better in protecting water quality but do take a significant amount
of time.

There are decisionmaking processes within EPA that we can cite
that we have experienced with multiple interpretations of the same
guidance among various regions. Something that we may enforce in
Region VII may not necessarily be even accepted in Region VIII or
enforced in Region VIII.

In addition, regional managers must routinely confer with EPA
headquarters, and they may or may not receive a response or au-
thority to move ahead on an issue.

States have a need for scientific support for our decisionmaking
processes. We are often asked by our State legislators and policy-
makers, what’s the scientific and technical basis for what you’re
trying to do? We need both science, data and information. Unfortu-
nately, there are cases when this is lacking.

The creation of an independent structure charged with science
and information is an excellent proposal. We need quality science
in all aspects of environmental protection. Although I avoid the use
of the word ‘‘good’’ science, we do need rigorous peer-reviewed
science, and we also need to convert a great deal of that statistical
data into information that our citizens can understand and that we
can use. I see the creation of a Bureau of Environmental Statistics
as a very, very positive step.

In addition, the administrators, managers and staff of EPA—and
I’m speaking specifically to those in policy, planning and innova-
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tion—should also be charged to be knowledgeable with understand-
ing the programs they’re writing regulations for. If one is writing
a regulation for public water supplies, one should have information
both on a scientific and technical basis but also direct experience
in what it takes to run those particular programs. It would be help-
ful if that EPA person in headquarters writing the regulations had
actually ever been to a drinking water plant and seen how it
worked.

An important function of this level of the Department, and that
of the implementation, compliance and enforcement structure, is to
bring consistency and equivalency to decisions in the Agency. These
decisions are extremely important to States. They’re also important
to those that we regulate. We, like the batter in the major leagues,
are looking for consistency in how to predict what the rules are. It
would be nice to know what the strike zone is which sometimes
moves on both us and the regulated community.

In addition, the last point I’d like to make before I close is, as
a State program director, I’m very interested in maintaining the
ability to go to the top. I think it’s important for us to be able to
influence decisionmaking within the Department, and I actually
see this as an important role for the Under Secretary for Imple-
mentation, Compliance and Enforcement, should be to be and act
as a State’s advocate within the structure at U.S. EPA or the De-
partment of Environmental Protection.

In conclusion, I want to say that we are supportive of elevation
to Cabinet status, but we think many of the ideas that you’ve put
in H.R. 2138 are a very positive approach to bring better science
and more consistent decisionmaking to EPA.

With that, I thank you.
Mr. OSE. I thank you, Dr. Hammerschmidt.
[The prepared statement of Mr. Hammerschmidt follows:]
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Mr. OSE. Now, as we discussed, we’re going to go all the way
over to Mr. Guzy who joins us. He is here. He has previously
served two decades in practicing environmental law. He had the
privilege of serving as the EPA General Counsel during the prior
administration. He has practiced in the private sector, and he’s
represented EPA during his tenure at the Department of Justice.

Sir, you’re welcome. You have 5 minutes.
Mr. GUZY. Thank you, Mr. Chairman, Mr. Tierney and members

of the committee for today’s invitation. I commend the chairman for
his continued leadership in addressing this very important issue.

Former Administrator Reilly described EPA as ‘‘uniquely the en-
vironmental overseer, watchdog and point of reference regarding
the status, needs and problems of ecology and environmental
health in America,’’ surely a Cabinet-level role.

I urge the committee to seize the current opportunity once and
for all to elevate the Agency, but this will only happen if the imple-
menting legislation is straightforward and unencumbered by limi-
tations on EPA’s authority.

H.R. 37, introduced by Congressman Boehlert, meets this test.
H.R. 2138, in my view, unfortunately does not.

The history of efforts to elevate EPA could not be clearer. Time
and again these efforts have stalled because an unencumbered ap-
proach became laden by controversial concerns. Please let’s not
make the same mistake again.

EPA’s charter must remain fluid and nimble to respond to a fu-
ture that is impossible to predict. When I first came to EPA in
1994, its Web sites received approximately 100,000 hits per year,
and today they receive over 125 million hits per month. What a
change in just a few years.

H.R. 2138’s mission statement, limited to some vague notion of
unreasonable risk, is unfortunately value laden, potentially too
rigid, at odds in spirit with individual statutes and certainly will
be controversial.

Would the new Department even be able to pursue under this
standard some of the very areas of focus now recommended by
NAPA, the National Academy of Public Administration, such as ad-
dressing climate change and nonpoint source pollution, their top
priorities? If Congress wants to change the standards for protecting
our air, our water or our land, it should have that debate in the
context of the individual legislation and not under the guise of
changing the Agency’s name.

On science, I urge you to be cautious when you hear sound
science as a justification for change. In the late 1990’s, during my
tenure at the Agency, the poster child for bad science repeatedly
cited by Congress and industry was EPA’s association of elevated
fine particles and premature deaths. These criticisms at the time
ignored the extensive peer review that had occurred both outside
and inside the Agency, and since then these criticisms have been
discredited by an independent review body, by ample newly devel-
oped peer-reviewed science and even through the crucible of litiga-
tion all the way to the Supreme Court, where EPA received a
unanimous victory.
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Too often claims of flaws in EPA science have been used by advo-
cates to bolster mere policy disagreements, and some scientific un-
certainty is inevitable as a fact of regulatory life.

Other proposed changes to EPA’s structure, while well inten-
tioned, may suffer from unintended consequences. Does placing
regulatory development under the Under Secretary for Policy while
having all regional permitting activity supervised by the Under
Secretary for Implementation mean that EPA will lose touch with
the real-world consequences of its regulatory actions? Does the
Chief Financial Officer have the competence to address regulatory
costs? Can the Bureau of Environmental Statistics’ mission of
transparency be squared with an approach that withholds from the
public any corporately identifiable data?

My point is not that H.R. 2138 does or does not have it right.
It is that these issues are complex and deserve careful analysis.

H.R. 2138 raises important issues about how EPA’s operations
can be improved. I agree with the need to take additional steps to
integrate science into agency resource and regulatory decision-
making, with strengthened independent statistical data and with
the need to enhance EPA’s ability to move toward creative multi-
media approaches, but I recommend you join truly straightforward
Cabinet elevation with the creation of a high-level commission to
report back here on proposed changes to enhance the new Depart-
ment’s effectiveness.

Now, we’d be remiss if we didn’t root this discussion in the con-
text in which it’s currently occurring. I am very concerned, as I be-
lieve the American people increasingly are, that Cabinet elevation
will be seen as nothing more than window dressing if we continue
down the road the administration has been taking on the environ-
ment.

The administration claims to want to empower States to carry
out environmental protection, yet it undercuts them when their in-
terests do not neatly align with its own. Within the last few weeks
EPA compelled States to adopt its controversial new source review
changes. The Solicitor General filed a brief in the Supreme Court
opposing important tools that California uses to protect citizens
from its unique air quality problems.

The administration claims to support sound science, yet EPA re-
moved a comprehensive discussion of global climate change from its
efforts to assess the state of the environment. It continues to ignore
the findings made by the National Academy of Sciences at the ad-
ministration’s own request that climate change impacts are
human-induced and real. It has issued gag orders on perchlorate.
It has not allowed EPA staff to conduct studies of mercury emis-
sions. It has revoked the requirements for science-based plans to
accomplish watershed planning through total maximum daily
loads.

These are just a few examples of an approach that seemingly at
every turn belittles environmental and public health protections.
Achieving the historic step of elevating EPA to Cabinet status,
however worthy, cannot and will not obscure this troubling record;
and I urge you to address these real problems as well.
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Thank you most kindly for the opportunity to testify. I’d appre-
ciate having my full statement placed into the record, and I’d be
pleased to answer any of the committee’s questions.

Mr. OSE. Thank you, Mr. Guzy.
[The prepared statement of Mr. Guzy follows:]
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Mr. OSE. Mr. Elliott, thank you for your patience. You’re recog-
nized for 5 minutes.

Mr. ELLIOTT. Thank you, Mr. Chairman.
I agree with my colleagues that it’s important to elevate EPA to

Cabinet status. I do disagree with my good friend Gary Guzy. I
support the chairman’s bill primarily because of its provisions to
upgrade the role of science at EPA and make other important orga-
nizational improvements.

After 20 years of study of the Agency as an academic, I am con-
vinced that the single most important thing we could do to improve
the Agency is to create a high-level advocate for science at the
highest reaches of the Agency. I can’t improve on the report by a
distinguished committee of the National Academy of Sciences in
2000 which said, ‘‘Just as the advice of the Agency’s legal counsel
is relied upon by the Administrator to determine whether a pro-
posal is legal, an appropriately qualified and empowered science of-
ficial is needed to attest to the Administrator and the Nation that
proposed action is scientific.’’

As I reflect upon my own experiences at EPA as General Coun-
sel, I believe that scientific considerations were, unfortunately, con-
spicuous by their absence from the high-level dialog at the Agency.
This situation has gotten worse rather than better in subsequent
administrations.

I respectfully disagree with my friends such as Gary Guzy who
think that any kind of changes in Cabinet status legislation will
make it unenactable. I think that is a demonstrably mistaken the-
ory that has been really discredited by history. We’ve had a num-
ber of simple elevation bills in the past but they have not been en-
acted essentially for political reasons. I hope that this time, for a
variety of reasons, it will be possible to elevate EPA to Cabinet sta-
tus. I think the true test is the one that Jim Connaughton articu-
lated, and that is that Cabinet status legislation should be limited
to truly organizational or structural issues such as creating an
Under Secretary for Science, but there’s plenty of room to do that,
and it would be an important reform.

The problem in my experience is the triumph of politics at EPA.
It’s not that EPA lacks scientific information but rather there is a
reality or a perception that decisions are based on politics rather
than on science. This is a bipartisan disease. We can have abuses
and ignoring of science either of the right or of the left.

Adam Smith, the great political philosopher and founder of eco-
nomics, once wrote, ‘‘Science is the great antidote to the poison of
enthusiasm and superstition.’’ He should have written that it is a
bipartisan antidote, and science is an antidote for the superstitions
and enthusiasms of either the right or the left.

In my view, the problem is that we don’t have a high-level advo-
cate for science at the top councils of the Agency, and I hope that
the committee and the Congress and the Nation will seize this his-
toric opportunity to strengthen the voice of science at EPA.

VerDate 11-MAY-2000 10:17 Jun 03, 2004 Jkt 000000 PO 00000 Frm 00248 Fmt 6601 Sfmt 6601 D:\DOCS\89352.TXT HGOVREF1 PsN: HGOVREF1



245

I thank the committee; and Congressman Shays in particular
from my home State of Connecticut. It is a pleasure to be testifying
in front of you as well.

Thank you very much, and I’d ask that my written statement be
made part of the record.

Mr. OSE. Without objection. The Chair thanks the gentleman.
[The prepared statement of Mr. Elliott follows:]
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Mr. OSE. Dr. Moghissi, welcome. Thank you for your patience.
You’re recognized for 5 minutes.

Mr. MOGHISSI. It appears to me that the three former EPA peo-
ple have been lumped together and, as usual, we all don’t agree.

My perspective is as a former principal——
Mr. OSE. Dr. Moghissi, if you could just take the throat of the

mic, the little extender, and straighten it. The mic is like this. Take
it and go like that. There you go.

Mr. MOGHISSI. Here we go.
Mr. OSE. We need an attorney for some useful purpose. We wel-

come you, Dr. Moghissi.
Mr. MOGHISSI. I won’t tell my joke on attorneys. I’ll leave it for

a later date.
My perspective is as a charter member of the Environmental

Protection Agency, as a former principal science adviser for radi-
ation hazardous materials, as an academic administrator—I was
assistant vice president of University of Maryland and associate
vice president at Temple University and as a professor at various
universities. I’m a scientist. I’m not a lawyer. I’m not a politician.

Let me briefly say what led to the decision to support the bill
under consideration. We at the Institute for Regulatory Science are
dedicated to the idea of best available science, and my statement
includes details of what constitutes best available science, and I
would appreciate if it’s made part of the record.

Mr. OSE. Without objection.
Mr. MOGHISSI. My frustration started when I arrived in Wash-

ington as a principal science adviser in 1977, worked in the various
work groups and recognized how the regulations were written. I
was extremely frustrated at that time when I talked about regu-
latory science, it was considered a joke, these are contradictory
terms.

Now, we are in the process—we have two studies in progress.
The reason I’m bringing them up is because my conclusions are de-
rived from those two studies. One, the study of science at the
EPA—with all due fairness to my friend on this side on the EPA’s
science. There’s a large consensus within the scientific community
that the EPA’s scientific—the scientific foundation of EPA’s regula-
tions is largely poor.

I have come to the conclusion, as my friend on the right side has
come, that the inclusion of politics—I call it ideology—is respon-
sible for the poor science. I believe, like he does, that the EPA sci-
entists, my former colleagues, are outstanding like other scientists
are, but I believe the management has done some damage to it.

The second study deals with the objective of environmental laws.
Our preliminary study indicates that the objective overwhelmingly
is the protection of the human health, and the human welfare is
secondary to it. The reason we worry about ecology is because ecol-
ogy can produce products that aren’t fit for human consumption.

Now, if I may be permitted, I have some of my friends who heard
that I’m supporting the bill—they have contacted me and tell me
how could I do that? It is simple. In my judgment, if the EPA is
forced to rely upon independent peer review—and the operative
word is independent—then the cost of the operation of the EPA,
even with the addition of the Under Secretary of Science, even with
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the addition of the Bureau of Environmental Statistics, will be re-
duced rather than increased. I would be happy to elaborate why I
believe that.

Second, I would appreciate it if a sentence in my testimony—the
written testimony is slightly modified. The section, ‘‘What is best
available science,’’ the first sentence under ‘‘Science versus non-sci-
entific objectives,’’ it should read, ‘‘There is ample evidence indicat-
ing that the intrusion of nonscientific objectives would jeopardize
the objectivity and consequently the acceptability of scientific infor-
mation.’’

Let me go now and suggest—I will use my all diplomatic skills
and suggest that the H.R. 37 should not be considered. What is the
point? The EPA, as the Administrator already said, is already a
member of the Cabinet. She participated in all the Cabinet meet-
ings. So why would anybody want to change it? Passing a law with
all the changes that need to be done simply to change the name
of an agency that is a Cabinet member already to another Cabinet
member? I don’t see why maybe scientists are not smart enough to
know the reason for something like that.

Now, I’m strongly recommending that the word environment in
the bill be defined—and I have a definition. ‘‘Environment means
humans, other living things and environmental media.’’ Environ-
mental media are already defined. Because of the study, as I de-
scribed, it would meet the objective of the bill.

Second, I’m recommending that the Peer Review Team be re-
named to Peer Review Oversight Team and will be given the re-
sponsibility to oversee the peer review activities of the Department
of Environmental Protection by appointing specific panels. And I
would be happy to elaborate on that.

Thank you very much, sir.
Mr. OSE. Thank you, Dr. Moghissi.
[The prepared statement of Mr. Moghissi follows:]
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Mr. OSE. Now, this is our fifth hearing on this concept of ele-
vation of the EPA. In our June 6th hearing, this committee heard
testimony regarding problems with EPA’s operations and science,
with the effectiveness of its regulations and its impact on the regu-
lated community, with problems States have with EPA’s regional
and program offices, with the lack of cross-media research, in addi-
tion to a number of other issues. The sum and substance of that
was that many of our witnesses believe that, after 30 years of what
they describe as seeking piecemeal improvements, EPA needs to be
reformed structurally.

I’m going to go from my left to my right here. Mr. Chisum,
should Congress make improvements to EPA’s organizational
structure concurrent with its elevation?

Mr. CHISUM. Absolutely. I think that Congress could instruct
EPA or the new Cabinet-level position to work more——

Mr. OSE. Move that microphone closer to you, if you would,
please, because we bought a whole bunch of new mics. So every-
body gets one.

Mr. CHISUM. Absolutely, Mr. Chairman.
I believe that the EPA could work closer with the States on new

innovative programs in a way to comply with the EPA’s mandated
policies, and I think that could be written into the legislation and
be a great assistance to the State in meeting the requirements
under EPA.

Mr. OSE. Mr. Roitman.
Mr. ROITMAN. I think there’s no question that there are struc-

tural improvements that could address a lot of the concerns that
you raised and that we also echo. I think the challenge is going to
be how to best integrate those goals across whatever organizational
structure Congress ends up enacting, because—say, with the re-
gions, which is where we have our most direct impact, it’s impor-
tant that they have—they’re coordinated across the functional
areas that you’ve addressed here so that, whatever the structure is,
I think it’s going to be important to have ways into the process
from the policy and innovation part, from the science part as well
as from the implementation part.

Mr. OSE. Dr. Hammerschmidt, should Congress make improve-
ments to EPA’s organizational structure concurrent with elevation?

Mr. HAMMERSCHMIDT. As usual, I find myself in agreement with
my neighbor, Mr. Roitman. The short answer is yes, and I think
we need to focus from our concern as States on science and the
ability for us to work across all portions of the Agency.

Mr. OSE. Mr. Elliott.
Mr. ELLIOTT. Yes, I would agree that’s a very appropriate role for

Congress.
I’d go even farther. If you think about it, there are very few other

ways that the culture of an existing agency like EPA can be
changed to become more scientific other than types of organiza-
tional reforms you’re talking about. So I think it’s crucial that the
Congress assume that responsibility; and when you study the field,
there are very, very few other things that can be done to change
the culture of an agency other than the type of organizational
changes you’re talking about. So I think it’s very important.
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Obviously, the challenge is not to micromanage, but I think the
bill has struck a good balance, giving the Agency flexibility for the
future, but in a few areas where there is a broad consensus, bipar-
tisan consensus of the need for improvement, I think the Congress
is doing an excellent job of sending a signal, and I think it will im-
prove matters for the future.

Mr. OSE. Dr. Moghissi.
Mr. MOGHISSI. Yes, I agree with the statement of my friend, Mr.

Elliott, here. Yes, the bill does provide a reasonable balance. As a
member of the work groups, I saw what was going on in these work
groups. Changing the culture by letting the scientists be scientists
and take the science and draw conclusions from it—that culture—
would be extremely important.

Mr. OSE. Mr. Guzy.
Mr. GUZY. I agree that it essentially is Congress’s prerogative

and role to make those changes should it desire to do so. I have
two kinds of concerns about doing that in this instance, as I tried
to outline in my testimony.

First, there are just the practical concerns of whether or not in
so doing the various competing proposals engender controversy that
takes us off course of ever reaching elevation of EPA to Cabinet
status. Because that’s the goal I think we all agree on. Then, sec-
ond, the substance of any of those proposed changes, are they in
fact potentially counterproductive?

What I would recommend instead is that with straightforward
Cabinet elevation that you create and charge and give a timeframe
for the consideration of changes by an independent high-level body
or commission as well as by the Agency and that they report back
here and then Congress have the opportunity to take that informa-
tion into account in order to come up with the appropriate changes
after the Agency is already operating as a department.

Mr. OSE. Thank you all.
The gentleman from Connecticut.
Mr. SHAYS. I thank the gentlemen for being here. I missed the

testimony from the first panel, and I regret that.
I just really have a comment in general that—probably not so en-

lightened, but I’d like your response to it. If Mr. Ose can get this
bill passed, he deserves to be President, because——

Mr. OSE. Just a minute now. Wait a minute. I’m trying to go
home.

Mr. SHAYS. Bottom line is, though, it is such a logical thing to
do and yet it seems so difficult. I have the view that the adminis-
tration has worked hard to convince people that the environmental
community is mad at it and wants the environmental community
to be mad at it, because there’s no other logic for me to understand
why they have done some of what they’ve done.

I agree with this administration on a whole host of issues, but
when it comes to enforcement of environmental law, I can’t even
explain why we have taken some of the positions we’ve taken. So
my only conclusion is that they have wanted the environmental
community to be mad and express that they’re mad so that our so-
called base is pleased with it.

Tell me, what tells you that—first, all of you support this legisla-
tion, is that correct? I mean, in general, you want to see a Depart-
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ment of Environmental Protection. Correct? So, nodding of heads,
there’s a basic agreement.

What tells you that this administration is inclined to support this
legislation? Mr. Elliott.

Mr. ELLIOTT. Well, one thing that tells me that is that the two
administration witnesses, Jim Connaughton and Marianne
Horinko, said that the administration supported this, as the ad-
ministration’s representatives. I think there was an important
breakthrough in the sense that they both said that the administra-
tion specifically supported the idea of an Under Secretary for
Science. They were both very articulate in explaining how that
would improve the functioning of the Agency. And I must say I was
very pleased to hear it, having been a long-time advocate of that
position.

So I don’t believe that any of these provisions are killer amend-
ments or unreasonable or will increase the political vulnerability of
this bill at all. I think they’re very, very modest and have been
really needed for a long time. I mean, Gary Guzy’s idea of a high-
level body making recommendations, that’s what the National
Academy of Science did in the year 2000.

Mr. SHAYS. So if we could get this legislation passed without
other things being added like risk assessment and so on, then you
think that we would have a shot?

Mr. ELLIOTT. Yes, I do. I’ve been a long-time advocate of a con-
cept of unreasonable risk, but I do believe that’s the one provision
that goes over the line and could be cited as having a substantive
rather than organizational component.

But I really disagree very strongly, as I’ve indicated in my testi-
mony, with the idea that what has prevented EPA Cabinet status
from being enacted in the past are the substantive provisions of the
bill. I think that’s a canard, and I think it’s just demonstrably
false.

What has happened is that, politically, neither party has wanted
the other party to get credit for EPA Cabinet status. Now that we
have a situation of Republican control of both the House and the
Senate and the administration, I think we have a historic oppor-
tunity to get this done. I don’t think we should be greedy. I don’t
think we should have substantive provisions, but as long as we’re
talking truly organizational structure on a bipartisan basis, I think
it’s a unique opportunity.

The other side of that coin is I think it’s a unique opportunity
to make some long-needed reforms, and that opportunity should
not be missed.

Mr. SHAYS. Is it Mr. Guzy?
Mr. GUZY. Yes.
Mr. SHAYS. Mr. Guzy, or Attorney Guzy, from what I understand

of your position, that the camel’s head under the tent, you’ll see a
lot more—you want to keep the bill as clean as possible.

Mr. GUZY. Well, that’s correct. In addition—or to amplify on that,
if I may, Mr. Shays, I very much agree with Mr. Elliott’s comments
that by far and away the greatest concern that I have in H.R. 2138
is the mission statement itself, because I do believe that moves be-
yond purely structural changes to the Agency to potentially ad-
dressing some very significant substantive issues. But there is a
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way in which the substance—I’m sorry, the structure itself can
have an impact on the Agency’s ability to carry out its mission, and
I have an independent degree of concern about—aside from what-
ever anyone—whatever someone else may add down the road—
whether this bill has it just right.

I’d just point out that Administrator Whitman testified when she
was last here that ‘‘my concern with establishing a Deputy Admin-
istrator for Science is that science should be incorporated through-
out the Agency. It should be part of every one of the Assistant Ad-
ministrators’ jobs. I don’t want anyone thinking the Deputy Admin-
istrator for Science will take care of that.’’

There’s a way in which isolating or creating a new stovepipe for
science can potentially isolate it and remove it from the responsibil-
ities of other parts of the Agency. There’s a way in which taking
the science function away from the program offices could in fact
have regulatory development even have a harder time in achieving
a sound scientific basis.

Mr. SHAYS. I can’t imagine if you could achieve a Department of
Environmental Protection that you would oppose the bill based on
that.

Mr. GUZY. I’m sorry.
Mr. SHAYS. Based on having a separate Under Secretary for

Science?
Mr. GUZY. I believe that there should be the enhancement—the

further enhancement of science at the agency for——
Mr. SHAYS. That is not what I asked. In other words, if this

bill—disregarding the mission statement, which needs to be
changed a bit, in spite of the former Director of EPA—Adminis-
trator of EPA saying we didn’t need a separate Under Secretary,
you would not oppose this legislation if it could go through the
House and Senate pretty much this way without the mission state-
ment or you would? What would you do?

Mr. GUZY. And there are a few other issues that I think are
worth talking about as well. But if your suggestion is a structural
change that is designed to enhance science as part of this legisla-
tion and that’s it, then—and that would be the ultimate result of
the legislation—of the legislative process, then it’s likely something
I would support.

Mr. SHAYS. Thank you. Thank you all very much.
Mr. OSE. Thank you, Mr. Chairman. Thank the gentleman. Mr.

Elliott, on pages 2 and 5 of your written statement, you point out
that most legislation creating new departments properly addresses
similar organizational structural issues; in other words, the debate
on one pretty is much the same for the next one after that, so on
and so forth. You state that H.R. 2138 is truly structural and
therefore in your words a clean bill without extraneous measures,
which I appreciate your definition. Does the fact that H.R. 2138
proposes the elevation of an already existing agency alter your con-
clusion as to whether or not this is a clean bill?

Mr. ELLIOTT. No, not at all. I think the fact that it is an existing
agency is really all the more reason that these types of organiza-
tional issues ought to be addressed. First of all, we have a 30-year
track record here, so I think it’s entirely appropriate for the Con-
gress at the time of EPA Cabinet elevation to be reacting to the
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agency’s record and culture and history and trying to make a mid-
course correction. And I would cite, for example, the Food and Drug
Modernization Act, which was passed almost unanimously by both
House and Senate a few years ago, as an example of similar struc-
tural changes being made to an existing agency.

So I really think there is a good record of Congress successfully
changing the culture of agencies through legislation. Second, I
think it’s important to bear in mind, as Jim Connaughton referred
to briefly, that the Under Secretary level, which is where you’re
doing most of the work organizationally, doesn’t exist today at EPA
as an agency. And so in EPA Cabinet status elevation, we have an
opportunity to address what cross-program functions ought to be
addressed at the Under Secretary level. That’s an issue that
doesn’t really arise under the existing organizational structure be-
cause you don’t have that position.

There were some problems with the idea with a Deputy for
Science at EPA because of the conflict between two deputies, and
that was vented in the past. With elevation, the Under Secretary
level, I think, is the appropriate place to have not only an Under
Secretary for Science, but also some of the other cross-program in-
tegration functions.

Mr. OSE. And one of the things that I have had the pleasure of
hearing is the claims from all directions in the political spectrum
that EPA does not use or properly use sound science. This gets to
the establishment of an Under Secretary for Science and Innova-
tion as detailed in section 7 of my bill.

Mr. Chisum, do you support the centralization of science at the
new Department and an Under Secretary for Science and Innova-
tion?

Mr. CHISUM. Yes, I do, Mr. Chairman, and science combined with
statistical data will be the best way to make policy.

Mr. OSE. Dr. Hammerschmidt, what’s your position on it? Do you
support the centralization of science?

Mr. HAMMERSCHMIDT. Yes, I do. I have commented that that is
one of the better aspects of the bill, one I am quite enthusiastic
about. In addition, I think a personal concern I have within EPA
now is we need to do a better job of educating EPA staff who are
not scientists in scientific concepts and that could also be an impor-
tant function of this particular part of the organization.

Mr. OSE. Mr. Roitman, one of the major irritations I have is this
cross-media analysis which I don’t know of a more timely example
than our struggle with MTBE in California. We are worried about
the air and now we’ve got water, but there was no cross-media
analysis that satisfactorily analyzed that. Would an Under Sec-
retary for Science and Innovation promote the cross-media studies
that you advocate throughout your written testimony?

Mr. CHISUM. I believe it would, Mr. Chairman, because as you
well know when we talked about MTBE it was mandated and it
seemed to be the best alternative for it, but now that we’ve looked
at it a little closer we find out we can do other things in order to
reach clean air. So I think it would help.

Mr. OSE. Mr. Roitman, do you agree with that?
Mr. ROITMAN. Yes, I do. Having an Under Secretary for Science

would very much promote our ability to be smart about cross-media
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impacts of decisions that are being made. What we need is good
science and good data so that we’re looking at the full picture when
we’re making decisions, and I think this would very much help
that.

Mr. OSE. I apologize for being very direct on these questions and
not asking everybody their collective wisdom. I’m just out of time
here and I see my red light. Mr. Elliott, on page 2 of your testi-
mony, you note support to Congressman Ehler’s approach to elevat-
ing science in H.R. 64 and for the approach laid out in H.R. 2138,
which is my bill. Why do you believe that an Under Secretary for
Science and Innovation is the right way to elevate science at EPA?

Mr. ELLIOTT. I think you need to change the culture of the agen-
cy so that science is heard on all issues. Science needs a represent-
ative at the highest levels in the policy debates at the agency.
When I was at the agency a decade ago, there were only three peo-
ple in the agency that really had a mandate across all the areas
of the agency. They were the Administrator, the Deputy Adminis-
trator and the General Counsel. There was a strong norm that sci-
entists should not speak unless spoken to, that the Office of Re-
search and Development would not interfere with proposals that
were being advanced by another AA ship. So I think the concept
of turf had grown up rather strongly. I had one incident where the
scientists had been in a room at a briefing for the Deputy Adminis-
trator. They didn’t say anything or object and then came up to me
in the hall afterwards and said, ‘‘Don, how could you let this hap-
pen. You know this is unscientific.’’ When the scientists are coming
to the General Counsel saying you ought to do something to stop
this, we have a structural problem at the Agency. We need some-
body like the General Counsel but a General Counsel for Science
who can be an advocate for a scientific point of view. I think an
Under Secretary for Science and Innovation is the best way to do
that. I think we have a structural problem at the Agency and we
need a structural solution to counterbalance the other forces. We
have a strong high level advocate for policy or politics at the Agen-
cy, a strong high level advocate for law, and we need to balance
those forces with a strong high level advocate for science.

Mr. OSE. Dr. Moghissi, on page 3 of your written statement you
make several suggestions that you break out into two groups to im-
prove the scientific credibility of EPA, including removing scientific
deliberations from the program offices. Would you please explain
that a little bit further or elucidate us?

Mr. MOGHISSI. For the sake of simplicity, I’m going to invent a
new compound called dimethyl chicken wire. The dimethyl chicken
wire comes on the market and the department is asked to evaluate
what the risks are, what the limitations are to be placed on it and
so forth. The science side of the EPA would decide: one, it is a car-
cinogen, is it a reproductive toxin, is it neuro toxic material, what
else is there, whatever toxicity is there. It determines those re-
sponse functions; would determine what the potential risk may be
accurate, with the appropriate arrow bars; and that information
would go to the program offices. They may have scientists. But the
peer review—the independent peer review science is not provided
by the program offices. The program offices are qualified to say
what is an acceptable risk, what is the economics, what is this and
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that, and they come to a conclusion to an appropriate regulation.
That is the only way in my judgment the ideologically processed
science which, as of now or has been at least in my time, was prev-
alent at the EPA will disappear.

Mr. OSE. Under the scenario you have drawn with the dimethyl
chicken wire, you’re suggesting that the lack of access to the inde-
pendent peer review is perhaps a significant negative in current
process?

Mr. MOGHISSI. Yes, sir.
Mr. OSE. You apparently feel very strongly that an independent

peer review is an integral part of what we ought to be doing?
Mr. MOGHISSI. Yes, sir.
Mr. OSE. Now do you support the statutory mandate for peer re-

view?
Mr. MOGHISSI. Yes, I do.
Mr. OSE. During the subcommittee’s prior hearings during a dis-

cussion on the functions of the Under Secretary of Policy, Planning
and Innovation, some of our witnesses testified that most of our en-
vironmental laws delegate implementation and compliance efforts
to the States. Now some of you have firsthand experience with
that. As a result of that delegation, the States play an enormous
role in the success of EPA’s environmental pollution control and
prevention. On top of that States have their own environmental
laws and regulations and yet at previous hearings witnesses testi-
fied that regional offices inconsistently interpret EPA’s regulations,
their nonbinding guidance and our laws. States, as many of you
testified, require both flexibility and predictability to address envi-
ronmental challenges.

Now H.R. 2138, which is my bill, provides oversight of the re-
gional offices and consolidates the implementation, compliance and
enforcement functions under a single Under Secretary. Mr.
Roitman, Representative Chisum in particular, and then I want to
come to Dr. Hammerschmidt, do you support the consolidation of
this implementation, compliance and enforcement under a single
Under Secretary?

Mr. CHISUM. Mr. Secretary, I would support that. However, the
delegation of implementation of EPA rules and regulations needs
to stay with States that have agreements with the Federal Govern-
ment in order to do that because we’re the one who can best iden-
tify the bad actors and innovative programs that could meet the
compliance with EPA rules.

Mr. OSE. From your position as a member of the State of Texas
Legislature does H.R. 2138 incorporate such flexibility?

Mr. CHISUM. I believe it does.
Mr. OSE. Do you support the consolidation of the implementa-

tion, compliance and enforcement?
Mr. ROITMAN. I think it’s important that we have consistent pro-

gram implementation among the regions across the country, and
that is based on a lot of years of experience in talking with my col-
leagues across the country in the implementation of these pro-
grams. There does need to be flexibility. There is no question that
there are different issues in Colorado than there are in Delaware,
for example. But I think you can have consistent approaches while
still maintaining flexibility.
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The only other comment I would like to make is that I think we
do need to make sure that the prominence of innovation, as you
have addressed in the bill also is integrated into the program im-
plementation because really the places where we need to innovate
are in the States and in the regional offices who are dealing with
the public and dealing with the regulated community all the time.

Mr. OSE. Does H.R. 2138 incorporate sufficient flexibility on that
standpoint?

Mr. ROITMAN. I believe it can.
Mr. OSE. You believe it can or it does?
Mr. ROITMAN. I believe the way it is written allows sufficient

flexibility.
Mr. OSE. So if we send you a question, you could expand on that?
Mr. ROITMAN. Yes.
Mr. OSE. Thank you. Dr. Hammerschmidt, same question, from

your perspective in Kansas do you support H.R. 2138’s consolida-
tion of implementation, compliance and enforcement?

Mr. HAMMERSCHMIDT. Yes. This is part of H.R. 2138 that I
thought the most about and have actually early on had questions
about, but I think it does work. What we are looking for as States
is a spectrum of solutions. Just tell us what the boundaries of that
particular universe is so that we can make the State level decisions
and I think the bill does create that ability. It’s going to have to
be charged to that Under Secretary to make it happen. And bu-
reaucracies are often in the business of implementing what laws
are passed by Congress and State legislatures, and I think it is
going to be very incumbent upon the administration to make it
happen with their appointees.

Mr. OSE. Regardless of the administration it seems implicit in
your remarks that the Under Secretary for Science says OK, here’s
the science bounds, parameter x, opposite of x. You have to be be-
tween these poles here and then the Under Secretary for Imple-
mentation and Compliance and Enforcement works with the States
for solutions between those poles, is that the way you see it?

Mr. HAMMERSCHMIDT. That’s the way I see it. And if I can maybe
preempt Governor Leavitt on the en Libra process which western
Governors and Governor Leavitt have developed, they make it a
very explicit statement that science is for facts and process is for
making those boundaries.

Mr. OSE. Mr. Roitman, has your State experienced challenges
working with regional offices and, if so, do you have suggestions as
to how to improve that tradition of interaction between the State
and the Federal EPA?

Mr. ROITMAN. I think so much relies on the individuals with
whom you are dealing with at any particular time. I think right
now we enjoy a very good relationship with our regional adminis-
trator and his senior management team. Where you tend to run
into challenges are farther down in the organization, where I think
it was Ms. Horinko who talked about the 20,000 employees at EPA
and not everyone necessarily marching to the exact same drummer.
And it is true in any organization and true in mine as well. I’m
not sure that there’s a structural change that would really improve
that, although I very much like the idea of championing both good
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science and innovation at the senior levels. I think that can only
help.

Mr. OSE. I am very sensitive to everybody’s time. That’s one of
the reasons we started exactly at 2, and I know what the baggage
requirement is at the airport and with what the traffic is.

Does the gentleman from Connecticut have further questions? I
am going to go ahead and wrap this up with the caveat that we
have additional questions we are going to submit to you in writing.
We would appreciate timely responses. The record will stay open
for 10 days, and that way everyone can make their planes and get
home.

I want to thank each of the witnesses today on the second panel
for their testimony. This is our fifth hearing on the subject of EPA
elevation. Frankly, most people support elevating EPA to the Cabi-
net, where environmental protection for this country and the rest
of the world belongs. We have had three consistent themes emerge
from these five hearings and it’s very interesting how this has hap-
pened.

First, EPA’s organizational structure must be modified away
from the structure first created in the 1970’s, which is not address-
ing adequately the cross-media issue that we confront in most reg-
ulatory climates today.

Second, the regulatory science conducted at EPA must be a prior-
ity within the new department. The science must be of its highest
quality, must be respected by other scientists and must be inde-
pendent of the EPA regulators or policymakers.

And finally, EPA deserves to have the benefit of a Bureau of En-
vironmental Statistics, much as the Department of Labor has with
the Bureau of Labor Statistics and the Department of Energy has
with the Energy Information Agency. A statistical agency is not a
novel idea. We’re not recreating the wheel. We are just not creating
a novel idea, and that’s not news to anybody.

I do look forward to working with the witnesses individually,
both on this panel and on our previous one and my colleagues and
the administration to create a strong Department of Environmental
Protection. We’re on the road here, gentlemen, and I do appreciate
your participation in this. We will work through these issues as
best we can and hopefully come up with a product that we can all
be proud of.

I appreciate you all taking the time today. This hearing is ad-
journed.

[Whereupon, at 4:20 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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