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(1)

THE KEY TO HOMELAND SECURITY: THE NEW
HUMAN RESOURCE SYSTEM

WEDNESDAY, FEBRUARY 25, 2004

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON CIVIL
SERVICE AND AGENCY ORGANIZATION, COMMITTEE ON
GOVERNMENT REFORM, JOINT WITH THE SUBCOMMIT-
TEE ON OVERSIGHT OF GOVERNMENT MANAGEMENT,
THE FEDERAL WORKFORCE, AND THE DISTRICT OF CO-
LUMBIA, COMMITTEE ON GOVERNMENTAL AFFAIRS, U.S.
SENATE,

Washington, DC.
The subcommittees met, pursuant to notice, at 10:05 a.m., in

room 2154, Rayburn House Office Building, Hon. Jo Ann S. Davis
of Virginia [chairwoman of the Subcommittee on Civil Service and
Agency Organization) presiding.

Present: Mrs. Davis of Virginia, Mr. Mica, Mr. Davis of Illinois,
Ms. Norton, Mrs. Blackburn, and Mr. Van Hollen.

Also present: Senators Voinovich, Lautenberg, and Akaka.
Staff present: Ronald Martinson, staff director; B. John Landers

and Christopher Barkley, professional staff members; Robert
White, director of communications; Reid Voss, clerk; Tania Shand,
minority professional staff member; and Teresa Coufal, minority
assistant clerk.

Senator VOINOVICH [assuming Chair]. I’d like to explain that our
Chairwoman, Jo Ann Davis, is on the floor doing something that’s
very important, getting the GAO bill passed this morning, some-
thing that we just got finished in the Senate. Hopefully we’ll get
that done and have the President sign it and we can move on with
some changes in our personnel system here in the Federal Govern-
ment.

I am going to make my opening statement and hopefully Jo Ann
will be back. If she’s not, then we have a problem, because I have
to leave at 10:30 to go over and cast a vote in the Senate.

This joint hearing of the Senate and House Subcommittees with
oversight of the Federal work force is extremely important, for
we’re examining the new human resources system for the Depart-
ment of Homeland Security. When Congress wrote the Homeland
Security Act of 2002, it required that the Office of Personnel Man-
agement and the Department of Homeland Security collaborate
with the Federal employee unions to design a modern personnel
system that meets the mission needs of the Department. This proc-
ess has taken over a year, and just last Friday the administration
published the regulations for the new human resources system for
the Department of Homeland Security.
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The Department was established to protect the United States
from further terrorist attacks. Make no mistake, the employees of
the Department and the way in which they are managed are criti-
cal to ensuring the operational success of this Department and the
security of the United States. Because September 11 happened a
while back, I think we forget, except periodically when the Presi-
dent issues an alert, that we still have serious domestic national
security problems that need to be addressed. That’s why we’ve cre-
ated this new Department.

It is my hope that this human resources system will facilitate the
recruitment and retention of the best and brightest Americans into
the Department. I always stated, if your business is going to be
successful you have to have good finances and you have to have
good people. If you’ve got both of those, you’re in great shape. We
need to do that in the Federal Government.

It is my hope that this Department will compensate and treat
their employees fairly, that it will provide them the training they
need to reach their full potential and perform their jobs at the
highest level. Training is a high priority with this Senator and
needs to be a much higher priority in the Federal Government. And
we hope that this system will facilitate productive labor manage-
ment relations, which are so important to any successful govern-
mental operation.

I was pleased also that the Homeland Security Act included sev-
eral government-wide human capital reform provisions, which I au-
thored.

As important as this is, the new Homeland Security human re-
sources system is notable for another reason. It is a milestone in
the evolution of the Civil Service. It is possible that elements of
this human resources system could be applied elsewhere in the ex-
ecutive branch in the coming years. Therefore, what the Depart-
ment of Homeland Security is doing and the imperative to get it
right has implications far beyond the Department. I know that the
unions were concerned with this legislation for this reason. They
realize that once this is all over, there’s a good possibility that
other departments in the Federal Government will be asking for
the same kind of flexibilities that exist in Homeland Security.

Director James and Admiral Loy, I would like to compliment you
for the manner in which you worked to design the new personnel
system. You clearly have taken a thoughtful and deliberate ap-
proach that should serve as an example to others. I look forward
to your testimony and learning the details of the new human re-
sources system. I would also like to thank Clay Johnson, the Dep-
uty Director of Management at the Office of Budget and Manage-
ment, who is also involved in this important task.

I must tell you that I was very concerned about the management
function of the Office of Management and Budget. I always said
that there was an OMB, but there was no ‘‘M.’’ This administration
tried very hard initially to put an ‘‘M’’ into OMB. From my meeting
with him, Clay Johnson seems to get it and understand that it’s
important that this be an open process and that you work with ev-
eryone.

I congratulate you on the time you have taken. I know that ev-
eryone is not happy with the result, but the fact of the matter is
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that I was concerned that there might be a rush to get it done in
30 days, publish the regs and go through it. I think that you really
spent a great deal of time trying to do this the right way, trying
to give everybody an opportunity to share their concerns with you.

For that I thank you very much, because you took care of some-
thing that I was concerned about. I think you conscientiously did
this in a systematic way and tried to be as sensitive as you could
to understanding that if the system doesn’t have the input of the
people that are going to be involved with it, in the long run it may
not be a success.

I’m also looking forward to hearing the views of Comptroller
David Walker. Mr. Walker has been a leader on the human capital
issue, both as an advocate of reform in the Federal Government
and as a practitioner of that reform at the General Accounting Of-
fice. And as I said, that’s what Congresswoman Davis is doing
today, giving GAO more flexibility.

As such, his views carry extra weight with me. I was pleased to
introduce and advance this legislation in the Senate. It’s my under-
standing that similar legislation, is going to pass this morning.

Last but certainly not least, I’m looking forward to the testimony
of the leaders of the three Federal employee unions that represent
the greatest number of employees in the Department. My staff and
I have enjoyed working with the presidents of the unions and their
staff during my time in the Senate. I know that they have serious
concerns about the new personnel system.

When the Homeland Security Act was pending in Congress, I
thought it was very important that there be a dialog among the ad-
ministration, and the employee unions. In addition, I thought that
the law should allow for third party arbitration of impasses be-
tween labor and management. That wasn’t part of the legislation.

Once the legislation passed, as I mentioned, I was concerned that
the administration might rush and try to establish the system
without conducting dialog, and as I mentioned, I’m glad that dialog
did occur. From what I understand, there were robust discussions
between the administration and the unions. While I appreciate that
there are real differences, and I’ve read some testimony that ex-
pressed some real concerns, I’m glad that the dialog occurred. I
hope it served to reduce the number of areas of disagreement. I’m
sure that it did.

The 30 day statutory collaboration period in which the unions
will make their formal requests for changes to the personnel regu-
lations has begun. I’m interested in learning what those requested
changes will be. In addition, now that it is over, I’d like to hear
the union presidents’ evaluation of the collaborative process of last
year.

I might also say that one of the big concerns that the unions had
was that the President might exercise his National Security Exclu-
sionary Authority. Many of the unions were very concerned about
this. I’m pleased that the President has not exercised this
authoirity, as many said that he would. There’s a provision in the
law that says if he does, that it doesn’t go into effect until 10 days
notice is given, so that everybody knows it’s going to be happening.
It’s not going to be something that’s done at 2 a.m. So I’m pleased
with that.
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Finally, I will be asking all of today’s witnesses their views on
next steps. It is likely that additional administrative or legislative
changes will have to be made to the new system to ensure that it
works as it should. I look forward to working with the administra-
tion, Federal employee unions and my colleagues on this effort.

I ask unanimous consent that all Members have 5 legislative
days to submit written statements and questions for the hearing
record, and that any answers to written questions provided by the
witnesses also be included in the record. Without objection, so or-
dered.

I ask unanimous consent that all exhibits, documents and other
materials referred to by Members and the witnesses may be in-
cluded in the hearing record and that all Members be permitted to
revise and extend their remarks. Without objection, so ordered.

Senator Lautenberg and Senator Akaka, I appreciate your being
here. Would you like to make some opening remarks?

Senator LAUTENBERG. I appreciate that, Mr. Chairman. I thank
you for convening this. I’m always happy to see Admiral Loy, his
first name is Admiral. We can’t stop calling him that. [Laughter.]

Anyway, this is a very complicated situation and I think that
having this hearing at this time is particularly appropriate. I
wasn’t here in the Congress when the Homeland Security Act of
2002 became law. But obviously I had an interest and have an in-
terest. If I had been here, frankly, I would have objected to some
of the personnel provisions that are included in the bill, particu-
larly those that denied employees of DHS the same rights to bar-
gain and to appeal personnel decisions afforded to other Federal
employees.

This notion that somehow or other collective bargaining rights
threaten national security, that Federal employees who belong to
a union are somehow suspect is, I find, deeply offensive. It’s tiring
to hear the administration’s relentless attacks on organized labor.
One came up the other day regarding teachers and the education
association. We have to look at this as it affects not only the indi-
viduals but the well-being of our country. We have in the Federal
Government, I think, an unusually talented, committed group of
people. And I want to see that we respect their rights and listen
to the things they have to say.

In the case of the World Trade Center calamity, the first re-
sponders, who were civilians, filed past the victims on the way
down, the way up, they belong to unions. I challenge anyone to
question the commitment or the professionalism or certainly the
bravery of the union members who gave their lives on September
11 trying to save other people.

I’m a strong believer in protecting the Federal work force. As
someone who has had fairly extensive experience in the private sec-
tor, I can attest to the unique commitment, talent and spirit of
public service that we have in our Federal employees.

With regard to the new DHS personnel proposal, it was truly
comprehensive. But within the 167 page plan, there are some trou-
bling and problematic provisions. I’m particularly concerned with a
plan that allows DHS management to install rules, unilaterally, on
the deployment of personnel and the assignment of work.
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I’m also skeptical about the proposed pay for performance sys-
tem, which certainly could be subject to political manipulation.
Who’s going to make those decisions and who are they going to talk
to as they make those decision can make a substantial differences
in the outcome.

Also, doing away with the normal GS system probably creates
more problems than it solves. The new system, which sets wages
according to the results of annual salary surveys of private sector
workers in different occupations, different regions, strikes me as al-
most impossible to carry out in a fair manner. I think it’s unfair
to the Federal workers.

There are conditions that may dictate a format in a region. But
we forget that Federal employment often creates more modest sala-
ries for similar jobs in the public sector than we see in the private
sector. Private sector wages often vary regionally or fluctuate due
to sporadic market changes. And I don’t think that Federal pay
scales should be determined by directly comparing public sector
wages to private sector ones. Nor do I think that this system will
effectively draw the Nation’s best and brightest to work at DHS.

Finally, I’m perplexed why TSA employees would be left out of
the plan. What is there about the screeners that makes them dif-
ferent? Is it because they’re brought in, if they are brought on as
a full agency employee, they would have to be given the right to
organize? I hope that’s not the case, and I am anxious to hear from
our good friend and distinguished public servant, Admiral Loy, he’s
very familiar with TSA, about whether or not the screeners at air-
ports should be allowed to organize.

These words aside, I think we share overriding goals, which are
to attract the best human capital to DHS and make the working
conditions at DHS the most effective and productive that we can
for the 180,000 Federal workers who have been brought together
from lots of different agencies and departments. We want them to
feel good about their work so that their productivity can be at its
highest level.

I hope we can work together to fix some of these problematic
components of the new plan. I welcome our witnesses, and Mr.
Chairman, once again I thank you and I appreciate the opportunity
to make my statement.

Senator VOINOVICH. Senator Akaka.
Senator AKAKA. Thank you very much, Mr. Chairman.
I want to say thank you to you for holding today’s hearing on the

proposed regulations establishing a new human resources system
for the Department of Homeland Security. Also I want to say thank
you to Chairwoman Jo Ann Davis, who has been unavoidably de-
tained this morning. She certainly will be here.

I also want to welcome Admiral Loy to the hearing and say
thanks for many things he has done since he has been in this posi-
tion. The Homeland Security Act required DHS and the Office of
Personnel Management to work together to propose joint regula-
tions for the new human resources system. I want to applaud you,
Admiral Loy, and the manner in which you solicited and gathered
input for the joint proposal.

Although I do not agree with all of the provisions of the proposed
regulations, I believe that the open, transparent and accountable
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manner in which these regulations were developed exemplify the
level of cooperation and interaction expected under the Homeland
Security Act and what I would look for in other reform proposals.

The Federal Civil Service is responsible for implementing and
managing Government programs in an effective and responsive
manner. However, defining the proper relationship between the ca-
reer Civil Service and elected and appointed officials has always
been a critical issue. We share a common desire to ensure that all
employees are able to do their job without undue influence.

I would like to remind my colleagues that the Civil Service Re-
form Act was passed back there in 1978 to address the various con-
flicting responsibilities of the Civil Service Commission, which was
charged with providing equal employment opportunity, ethics, pro-
tecting the merit system, overseeing labor relations and personnel
management. Congress divided the responsibilities of the Commis-
sion because we found that fostering the principles of modern per-
sonnel management was inevitably in conflict with the commis-
sion’s role in ensuring the application of rules and procedures.

The reforms in the CSRA shored up a cornerstone of the Federal
Civil Service system, by ensuring that Federal employees who are
charged with protecting the interests of the American people have
real and meaningful protections. The passage of the Homeland Se-
curity Act in 2002 was to provide managers with work force flexi-
bility, and not reduce the rights and protections of the Civil Serv-
ice. The act required the new human resources system to be based
in merit principles and provide for collective bargaining.

For DHS to recombine these responsibilities in the Department
suggests that we are no longer on the same page when it comes
to employee protections. Some of the proposals appear to be in di-
rect conflict with the fundamental principles of the Federal Civil
Service and could substantially erode the rights and protections of
Federal employees.

Under the proposed regulations, DHS would create an internal
appeals process to review certain aggravated offenses which re-
quire mandatory firing. This internal appeals panel would be gov-
erned by individuals who would be appointed by and removed by
the Secretary. There are currently no provisions for judicial review
of panel decisions.

In 1996, Congress granted the Federal Aviation Administration
similar authority to create an internal appeals system. Despite the
inclusion of certain safeguards, Congress reinstated appeal rights
to the Merit Systems Protection Board in 2000 amid concerns that
the internal process was unfair and impartial.

The fact that the proposed internal panel at DHS would be se-
lected by the Secretary and would be required to give deference to
agency mission and operations fails to assure employees and even
me that the panel would be objective and unbiased. Furthermore,
the proposed changes to MSPB processes and the fact that DHS
and OPM could eliminate MSPB appeals should MSPB decisions
fail to give due weight and deference to the Department’s critical
mission would undermine the effectiveness of the independent
quasi-judicial agency.

Likewise, I am concerned that the proposed labor relations sys-
tem at the Department could strip the bargaining rights of Federal
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employees. Granting the Secretary sole discretion to engage in bar-
gaining to implement agency regulations and select and remove the
members of a proposed internal labor relations panel would elimi-
nate the very essence of bargaining and turn labor unions into pol-
icy advisors, rather than active parties and about the bargaining
process.

It has been proven time and again that there must be separation
of management and oversight. Otherwise, conflicts exist. The pro-
posed regulations, while reserving some of the basic rights of Fed-
eral employees, is in effect reinventing a square wheel. I look for-
ward to our witnesses’ testimony and their thoughts on how to best
protect employee rights at the Department of Homeland Security.
And I would like to also compliment Director James for her work
on this regulation as well.

Thank you very much, Mr. Chairman.
Senator VOINOVICH. Thank you, Senator Akaka.
It’s the standard practice for this committee to swear in all the

witnesses. If the witnesses could please stand, I will administer the
oath.

Please raise your right hands.
[Witnesses sworn.]
Senator VOINOVICH. Let the record indicate that they have an-

swered in the affirmative.
I understand that Congresswoman Davis is on her way over. But

in order to move forward with this hearing, I’d like to begin the
testimony this morning with Director James.

STATEMENTS OF KAY COLES JAMES, DIRECTOR, OFFICE OF
PERSONNEL MANAGEMENT; AND JAMES LOY, DEPUTY SEC-
RETARY, DEPARTMENT OF HOMELAND SECURITY

Ms. JAMES. Thank you and good morning, Mr. Chairman.
First of all, I want to thank the members of the subcommittees

and I’m grateful for the opportunity to be here today. I’d especially
like to thank Chairman Voinovich and Chairwoman Jo Ann Davis
and Senator Durbin and Congressman Danny Davis for their con-
tinued commitment to the best interests of Federal workers and for
their steadfast commitment to the American Civil Service.

I’d also be remiss if I didn’t thank Secretary Ridge and Deputy
Secretary Loy for their leadership and their cooperation throughout
this design process. I think that working together in a true collabo-
ration, I can report to the subcommittee with complete confidence
that we are and have been united as a team with a single purpose
and that is to create a personnel system that will honor those in
service to our country at the Department of Homeland Security.

And as you know, the bipartisan legislation that created the De-
partment gave the DHS Secretary and the Director of the Office of
Personnel Management authority to jointly prescribe regulations
establishing a completely new HR system for most of the Depart-
ment’s 180,000 employees. Those proposed regulations, published
last week for employee and public comment, represent a historic
step in the evolution of the Federal Civil Service, rewriting the
laws and regulations that govern how the Department classifies,
evaluates, compensates and disciplines its employees as well as
how it deals with its labor unions.
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As originally envisioned and as enacted in law, the regulations
remain firmly grounded in and bound by our Civil Service system’s
core principles and values. As we focus on what is changing, I
think it’s also important to focus on what has not changed: merit,
equal employment opportunity, due process, veterans preference,
and protections against reprisal, discrimination and other prohib-
ited personnel practices.

As we discuss those proposed regulations today, it’s important, I
think, not to lose sight of their genesis. On September 11, 2001,
our Nation came face to face with a horrific terrorist attack on our
homeland. And it was against that backdrop that the President
asked Congress to consider his proposal to create the Department
of Homeland Security. That merger represented one of the largest
of its kind since the creation of the Department of Defense.

As Director of OPM, I am held accountable for preserving and
protecting our core Civil Service principles and values in the new
DHS HR system. And even as we seek to give the Department all
the flexibility it needs to deal with the most ruthless and resource-
ful of enemies, it’s important to remember those core values and
those principles.

The Department’s new HR system must assure the Department’s
ability to achieve its primary mission: safeguarding the American
people from a terrorist attack and other threats, natural and man-
made, to our homeland security. DHS must have the unfettered
flexibility to move people and resources without delay. It must be
able to get the right people into the right jobs at the right time,
give them the technology they need, and hold them accountable for
their performance.

I believe that the new HR system will do so without in any way
compromising the fundamental rights of the Department’s Civil
Service. Even before the enactment of the Homeland Security Act,
and well prior to the legislative debate, Secretary Ridge and I made
a commitment to the Department’s employees and major unions
that if the legislation passed, the new HR system would be de-
signed using a collaborative and inclusive process. I’m here to re-
port today that I believe we have kept that promise.

Over the course of the last 10 months, we have met and talked
to over 2,500 DHS employees and managers in town hall meetings
and focus groups across the country. We’ve consulted with dozens
of experts to identify promising and successful models from the pri-
vate sector, State and local governments and other Federal agen-
cies as well. We worked with the presidents of the Department’s
major unions and their key staffs, literally providing OPM office
space for the latter so they could be an integral part of the design
process.

And with that input and involvement, our joint design team de-
veloped and presented an impressive array of options to top DHS,
OPM and Federal employee union officials for careful examination
and discussion. Those officials, along with a number of highly re-
garded experts in the field of public administration, provided Sec-
retary Ridge and me with a thoughtful review of the options that
inform the development of the proposed regulations we published
last week.
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Again, none of this was required by law. It was just the right
thing to do to identify the best thinking and make employees inside
DHS equipped to succeed. And I should say that we will hear as
we go throughout the hearing today that at the end of the day, we
may not all agree on the outcome. But the process is not yet over.
We are in the comment period, and we are looking forward to that
part of the process as well.

Such openness and inclusion are absolutely essential to any large
organizational transformation. Secretary Ridge and I want employ-
ees and unions to have a voice in the process. And while we may
not be able to alleviate all of their anxieties nor satisfy their every
request, their honest involvement has contributed significantly to
its high quality and will help shape the future outcome.

Secretary Ridge and I are both committed to continuing this open
and inclusive, transparent collaboration as we begin to finalize the
regulations and then start the implementation process. In doing so,
we will realize the promise and the historic opportunity of the
Homeland Security Act.

I want to thank you again for the opportunity to testify before
you today and look forward to an engaging dialog. Thank you very
much.

[The prepared statement of Ms. James follows:]
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Senator VOINOVICH. Thank you very much, Director James.
Admiral Loy.
Admiral LOY. Good morning, Mr. Chairman, Chairman Davis

when she arrives, and to the rest of the members of the committee.
Thank you very much for a chance to discuss this enormously im-
portant foundation element for moving this new department for-
ward in the service of our country.

You all have been enormously strong advocates for the General
Service schedule system over time. And it is enormously important
that we continue to inter-operate, if you will, together to sort our
way through the tail end of this process that we’ve undertaken to
get this very important piece right.

Secretary Ridge is testifying elsewhere today and asked me to
join Director James for this hearing. I’m honored to do so, and
would offer my written statement for the record if I may, Mr.
Chairman, and mention just a few points as a part of an oral open-
ing statement.

First, we report to you today on a task that was explicitly offered
by the Congress in the Homeland Security Act. The challenge so
offered recognized the importance of licensing the Secretary and
the Director to design a new HR system that would meet the needs
of our time to get past the times of the past, including the cold war
or even World War II kinds of thoughts.

The General Service system has served this country enormously
well. But like so many things identified with the cold war, it simply
fails to measure up to the needs now clear to all of us in the very
different post-September 11 security environment. We must build
a sense of urgency in to our HR system, just like we have done
with equipment or procedures or protocols or tools elsewhere in the
other aspects of DHS responsibility. We at DHS have been chal-
lenged to think and act in bold, broad, 21st century ways. And I
can offer dozens of examples of having done exactly that.

We must now do so after a very sound, methodical review with
our HR system. I for one believe it’s a fundamental key, a very real
foundation block, for doing what America expects of this new De-
partment.

What do we want to accomplish? First, we want to be able to
meet mission, to meet mission which, as the chairman mentioned,
causes us to remember September 11 on a daily basis one way or
the other. Our system must be designed to safeguard America and
its citizens from terrorist attack and from threats, natural or man-
made. September 11, September 11, September 11. Remember that
terrible day. It’s our generation’s Pearl Harbor or our Alamo. And
given that people make the choices and do the things to preclude
recurrence, this HR system is every bit as important to rethink and
rebuild as any intelligence system or any sophisticated sensor.

Clarity, simplicity, efficiency, agility, adaptability, these are all
elements of something called transformation that will make the dif-
ference for us. Lots of things tie for sort of a distant second place.
But we must be very concerned about attracting and retaining the
very best we can in the Federal work force. We must reward per-
formance instead of longevity. We must provide competitive pay in
job categories in local as well as national markets. And we must
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protect all merit principles, including whistle blower provisions
that the Director has already itemized.

We must demand timely, efficient decisions from our processes
and from our people. Key flexibility areas for us have to do with
deployment, have to do with technological inserts, have to do with
people assignments, those things our HR system must support. We
believe we have done so in the four basic areas that we were by
law allowed to change. There are actually six that sort of tend to
converge on four.

Remember, our work force is in great majority those people on
line operationally, actually doing this work for America. This is not
like DOD, so to speak, where civilian support, enormously impor-
tant, is not what is actually on the line doing the work. In DHS,
it is the civilian Federal work force in the trenches.

A word on process, Madam Chairwoman. We are very proud of
the inclusiveness and of the thoroughness of our process. Director
James and Secretary Ridge met even during congressional dialog
and deliberations on the law. Meetings were held with key union
officials, experts were consulted and the work force members were
polled for ideas.

A design team was formed of over 80 people, experienced experts
as team leaders, union members, representatives from work units
across the Department, supervisors, managers, consultants, HR in-
puts literally from across the land. Sixty or more town hall meet-
ings were held, and more focus groups than that, with our own
work force members at DHS. Senior DHS representatives were on
the stump listening to concerned work force members. Enormously
high quality inputs were received.

The process produced concepts and ideas then offered to a senior
review committee. I sat on that committee with senior DHS col-
leagues, with agency heads, with assistant secretaries, with the
three Union presidents, with academics, with public administration
experts and for 3 days, we listened very carefully to the presen-
tation from the design team in a very public forum, robust with
discussions and presentations.

The Secretary has since sat down personally, as did Ms. James,
with union presidents to ensure we heard their concerns and ideas,
even beyond the senior review committee. The final product in the
proposed regulations published on Friday reflects significant listen-
ing and idea incorporation.

Madam and Mr. Chairman, this is anniversary week for DHS, 1
year. We have just completed our strategic plan for the Depart-
ment, our vision, if you will, of the way ahead. One of our seven
strategic goals is organizational excellence. This new HR system is
our chance, with the Congress’ blessing, to step up and do the right
thing. This new system will pay for performance when lesser per-
formance would jeopardize America. It will clarify and simplify job
classifications. It will recognize differences in local variations in
pay markets. It will ensure the ability to act quickly and decisively
when appropriate to secure America. It will introduce new tech-
nology now to improve performance. It will resolve disputes quickly
and fairly. It will protect merit principles. It will set standards for
all of Government to emulate, and it will preserve union bargain-
ing rights over important working conditions.
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I believe this is the right system for the right time. As the Direc-
tor mentioned, we began on Friday a 30 day comment period which
offers still more opportunity to work with the committee, with the
members and the staff, to work with the unions, to work with all
who would comment, so that at the end of that effort, we will have
the very best system we can possibly design.

I believe this is one of the most important changes we potentially
can make in furthering the mission of this Department. The com-
ment period began Friday, we look forward to offering every oppor-
tunity for continued dialog. This is a chance for us to discuss pro-
posed regulations that have the potential to continue the evolution
the chairman spoke of in this system that serves America so well.

Thank you, Mr. Chairman. I look forward to your questions.
[The prepared statement of Admiral Loy follows:]
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Senator VOINOVICH. Thank you very much, Admiral.
I want to make one comment before I turn the meeting over to

my co-chairman, Representative Davis. I envisioned that we would
be having this hearing after you did your 30 day period. And this
is going to give everybody, including those that are proposing the
regulations and those that have some questions, to comment pub-
licly during this period. In other words, even without this hearing,
there is a chance for everybody to look in and see what’s going on
and what your recommendations are and what the concerns are of
stakeholders.

I was pleased to hear from you, Director James, that it’s not
over, that you’re still listening. That’s very positive. Again I want
to thank the two of you and the team that you have for taking the
time to try and do this the right way.

Senator LAUTENBERG. Mr. Chairman, I have a question. I as-
sume the record will be open, because we have a vote now over in
the Senate, and we’ll submit our questions in writing. We thank
our colleagues from the House for joining us for today’s very impor-
tant hearing. We look forward to an outcome that’s going to try to
satisfy everybody. Ms. James and Admiral Loy, you’re both used to
this kind of thing, so we know that it’s going to come out right.
Thank you very much.

Mrs. DAVIS OF VIRGINIA [assuming Chair]. Thanks for your pa-
tience with our musical chairs here. Today’s sort of been Murphy’s
law, if it could happen, it will, and it has. I apologize, I had to go
over to the floor to manage the GAO bill that is a very important
piece of legislation we passed out of this committee. So I do apolo-
gize.

I’m not going to take the time to do an opening statement, other
than to publicly say how much I appreciate Senator Voinovich and
his leadership on this issue as well. It’s just a real pleasure to work
with him. I thank him and his colleagues for coming over today.

I would like to recognize our ranking member, Mr. Davis, if you
have an opening statement.

Mr. DAVIS OF ILLINOIS. Thank you very much, Madam Chair-
woman. Because of the logistics of what I’ve got to do, I am going
to read an opening statement and ask that the witnesses just give
me the opportunity to do that.

Chairman Davis, House and Senate colleagues, witnesses and ob-
servers, we have embarked on a sad and troubling era in the his-
tory of Civil Service. The enactment of major legislation transform-
ing the personnel systems of the Government’s two largest agen-
cies, DOD and DHS, has broken the back of a Civil Service that
is grounded in the fair and equitable treatment of employees.

Proponents of these changes argue that the current system is
cumbersome and inflexible. But are agencies that are being granted
exemptions from Title V fixing what is cumbersome and inefficient
with the system, or simply what is inconvenient? Regrettably, the
fixes imposed are radical, undermining the rights of workers, while
empowering management in a disproportionate, unbalanced man-
ner.

This ad hoc and non-transparent approach to reform will not
serve us well. I suspect it will make it more difficult to maintain
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stability within our work force. I am concerned that productivity
and customer service may suffer as a result.

The title of this hearing has it almost right, the Congress and
this administration have thrown out the key protections that em-
ployees relied upon to ensure fair treatment and a stable work en-
vironment, their appeal and collective bargaining rights. This was
done, the proponents say, for the sake of homeland and national se-
curity. I greatly doubt, however, that the record will reflect that
this sacrifice has made America any more of a homeland or any
more secure.

I thank the witnesses for coming and look forward to hearing the
rest of their testimony, and thank you, Madam Chairwoman, for
holding this hearing.

[The prepared statement of Hon. Danny K. Davis follows:]

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00033 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



28

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00034 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



29

Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Davis.
Again, I’d like to say thank you for your patience to all of our

witnesses who are here today.
I’d like to start out with an opening question to, I guess this

would be to Admiral Loy. What do you believe to be the most sig-
nificant improvements to managing your employees that would re-
sult from implementing your proposed new personnel system?

Admiral LOY. Madam Chairwoman, I think the sort of general
notion of why we think this undertaking is so important probably
goes back really to the dialog that was part and parcel of the Con-
gress’ deliberations that resulted in the Homeland Security Act.
This world we are living in post-September 11 is just a dramati-
cally different security environment than we have ever lived in be-
fore. For several hundred years, we took great comfort in these
wonderful moats called oceans on either side of us that precluded,
we felt, literally up to September 10, 2001, an opportunity for this
impenetrable superpower to be challenged in ways that all of a
sudden manifested themselves on September 11.

And in the midst of that mission that has been offered to this
Department to take on for the Nation, that is to secure homeland
and its citizens against those kinds of attacks, we need the at-
tributes of agility and quickness and adaptability that are not nec-
essary part of a system that requires so much conversation in ad-
vance of action.

We want very much to hold onto what was at the heart of the
1978 legislation. As you go through our recommended package, you
will find attention and devotion to those principles from the begin-
ning to the end. So the notions of merit and whether it’s about the
end, the boards that currently define our lives, even things like the
EEOC and others, we are fundamentally supportive that those no-
tions continue as support elements for our work force.

But we also want in this very new security environment to at-
tract and retain high performers. We want to reflect on what’s dif-
ferent about a locale in Portland or Chicago or Los Angeles that
could make us competitive with local folks in the hiring process, to
make sure we get the best employees there. We want to reward
and incentivize performance rather than longevity in the process of
due course of business. We want to induce timeliness and efficiency
in everything we do. And most of this often occurs in the pre-event
world that we live in today.

So as we are in the prevention and protection business of our se-
curity conscious Nation, those attributes in an HR system are fun-
damental to the foundation of being able to do those things well.

Mrs. DAVIS OF VIRGINIA. Your regulations, your plans that we’ve
seen, they have a lot of changes for Federal employees. And I know
they’re very nervous. How can you assure our employees that they
are going to be treated fairly when it comes to the pay system?

Admiral LOY. I think there absolutely must be a marketing di-
mension, a training dimension and education dimension to our ef-
fort over time. It’s a matter of not being ready to turn the switch
on, so to speak, until that education and marketing effort has been
accomplished.

We, if you look carefully in the President’s budget request for
2005, a lot of dollars are being asked for that allow us to make an
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investment in the training required, so that supervisors are very
good at the performance and appraisal systems that we are consid-
ering putting into motion through this new system. We want very
much to hold on to those aspects of the Civil Service system at the
moment that has sort of served us so very well in protecting the
interests of the Federal work force.

Senator Lautenberg’s comments were right on track, the heroism
of Federal employees on September 11 or on any other day is not
in question here. I have found myself either in uniform or in public
service for almost 45 years. I have yet to find a Federal worker who
comes to work in the morning with the intention of not doing a
good job. They come with the intention of doing all that they can
to do what we need to do.

So there’s never a question in any of the design work about
whether we mistrust or whether there is some challenge associated
with why we’re doing what we’re doing. We’re doing this because
the new security environment, which is largely resident in the
Homeland Security Department, requires aspects of work from em-
ployees that we cannot hope are there any more, we must mandate
that they be there.

Mrs. DAVIS OF VIRGINIA. My time is up, but I want to followup
with one quick question on the pay, because I think that’s one of
the things that is probably worrying the employees more than any-
thing. Verbal communications can be used as a basis for perform-
ance. Can you give me an instance of when a supervisor or man-
ager would use a verbal communication for a performance expecta-
tion as opposed to a written communication, and then that verbal
communication be used toward their performance? I think I have
that right.

Admiral LOY. I think it is right on to one of the sensitive founda-
tion blocks of how we deal with performance appraisal on one
hand, then hold accountability in terms of performance to that. I
think there are probably countless examples of where a supervisor
in the thrust of crisis or the notion of preventing a crisis from com-
ing on would deliver verbal direction to an employee to do things
that perhaps are outside the mainstream of the 24 by 7 kind of
work that employee does.

Holding that person accountable thereafter to the kinds of things
that truly make a difference to whether or not this Nation handles
the upcoming crisis well or poorly is along the line of what you’re
talking about, Madam Chairwoman. And the ability that we have
to have that agility within the system, such that whatever the
written performance process is can be adapted, can be made agile
by verbal instructions to get work done that absolutely must make
a difference in our ability to secure America are the kind of things
we need to go to.

Mrs. DAVIS OF VIRGINIA. My time has expired. I’m going to go on
to one of my colleagues, but we may have a chance for a few more
questions.

Admiral LOY. If I may, just a couple globals. No jobs lost, no pay
loss as we enter this new system, and an opportunity over time to
effect a sort of pay process that recognizes across the board in-
creases on an annual basis, very much a part of what we listened
carefully and heard from union representatives during our debates.
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Discussions associated with local differences between categories of
work in one corner of the country or another, the opportunity to re-
flect that on a fair and equitable basis to Federal employees with
their local competitors for those same kinds of jobs.

And then last, the idea that superior performance can be
incentivized by yet additional dollars coming your way as both a
reward and incentive for continued high performance. That notion,
as a pay for performance which still holds onto the basic principles
of satisfactory performance yielding pay raises on an annual basis
is a systemic notion that we have to educate and sell to our em-
ployees.

Mrs. DAVIS OF VIRGINIA. Thank you, Admiral Loy. I might say
on the process, I was delighted to hear that you included so many
people for the input on that process.

I’d like to yield now to Ms. Holmes Norton for questions.
Ms. NORTON. Thank you, Madam Chairwoman.
This is an important hearing. I can only hope that the good over-

sight, Madam Chairwoman, that you’re offering, has some effect on
OPM. I regret that we seem to be on a kind of 2 day week, which
is a 1-day week, I have another hearing at 11 o’clock, I’m the rank-
ing member and may have to run back and forth.

Let me say that what I look for when there’s a change is evi-
dence of best practices. Because frankly, I sympathize with what
you’re having to do in designing a new department, making sure
that personnel, along with everything else, comports with what we
need in the new era of global terrorism.

But I have to tell you, I was a member of three corporate boards
before I became a Member of Congress. I was also a member of a
UAW appeal board. I got to see on both sides how corporations,
these were magnificent corporations, some were organized and
some were not, and I got to see how unions go with things, up
close. I also taught labor law.

So when I look, I come at it with eyes that go in several different
directions. The first thing it seems to me you do when you’re faced
with your kind of problem, which is to take a whole personnel sys-
tem, turn it on its head and think, what effect will this have on
the people who are going to work here, particularly if they’re deal-
ing with homeland security. Because you can mess with the morale
and the way people do their jobs in a number of agencies. You mess
with this, you’re messing with us.

So I’m really looking for evidence of best practices. My question
is, where did all of this come from? Because I don’t see in this
much that indicates what I understand to be best practices. You
will see that employees think, well, what’s happening there are ex-
cuses to do the kinds of changes that management has always
wanted to do. I have problems with consultation. I have problems
with changes that seem to me to be truly gratuitous.

Let me give you an example. I can understand the reduction of
bargaining on some matters, we’re talking about the Homeland Se-
curity Department. But here you’ve come forward with permissive
subjects, now, permissive subjects, are no longer subject to bargain-
ing, even at the agency’s discretion. Well, then agency might de-
cide, I may be able to implement this matter more easily if I sit
down and negotiate with my employees. And management is going
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to say, I don’t even want that discretion. And you’re telling me that
a Fortune 500 company would in fact do that.

Another example of gratuitous changes, why in the world would
you want to eliminate the post-implementation bargaining? I mean,
you’ve already done it. Bargaining doesn’t mean that you have to
do what the other side says. Why in the world eliminate that? And
have you thought about the effect you’re having on your employees?
I want answers to both of those questions. Why you have elimi-
nated those, and what factor has gone into the fact that you are
fooling with folks who have undergone the most humongous change
in their work life, and what effect is this going to have, not on how
they feel, but on whether they do the job they do have to do in a
sensitive agency charged with protecting the residents of the Dis-
trict of Columbia and the United States of America?

Admiral LOY. Let me take a stab at it first, Ms. Norton. Abso-
lutely we are sensitive to the impact this would have on our work
force. That is largely why the design process was so inclusive, to
hear from thousands of them in the due course of the design work
undertaken. Beyond that, we had at the table at our design team
and at the senior review committee consultants from, I don’t know
if it was those specific Fortune 500 companies that you were part
of, but we reached into corporate America, we reached into all
those corners you describe, whether it was academic, consultative
expertise, to get the best practices, as you describe them.

Ms. NORTON. So the bargaining at an agency’s discretion, when
management says, I want to be able to bargain, you’re telling me
that Fortune 500 companies have said, that’s a best practice, that’s
how to get the most out of your employees?

Admiral LOY. What you asked me for, ma’am, was a
description——

Ms. NORTON. I gave you an example. I really gave you an exam-
ple so you wouldn’t be talking in abstractions. I gave you a concrete
examples of what, that I regard, because I don’t think everything
you’ve done here is wrong. I gave you a concrete example of some-
thing that I believe no Fortune 500 company that looks at its bot-
tom line would do. And I want to know where that came from.

Admiral LOY. It came from the dialog of the debate that we took
on over the course of this 9 months. The discretion at DHS about
bargaining is arrived at the Department. So our challenge in that
regard was to build a system that recognized that discretion. And
it has to do—every moment of this goes back to the——

Ms. NORTON. This is at the discretion, Admiral Loy, this at the
agency’s discretion. I want you to tell me why, if the agency in its
discretion wants to bargain about certain issues because it believes
that is the best way to get the maximum from its employees, how
that hurts management.

Admiral LOY. We just feel that the discretion of that bargaining
should be at the Secretary’s level at DHS, ma’am, given the mis-
sion that we have to conduct for the country.

Ms. NORTON. So this agency is going to be run from the top up
by somebody who has nothing to do with folks at the management
level, and even if the agency wants to decide that on certain issues
the best way to get this done. That’s what I’m talking about, to get
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this done is in fact to operate in a consultative way with employ-
ees. You say the top of the agency should make that decision.

Admiral LOY. We believe so.
Ms. JAMES. I would just add as another factor, at the discretion

of the Secretary, because of the unique mission of the Department
of Homeland Security, with the information that may exist at the
Secretarial level that may not exist at the agency level, that it cer-
tainly would be important to have the input of the Secretary to
make those determinations.

Ms. NORTON. I have no problem with input. What I’m asking is,
suppose there’s input and the agency and the Secretary have a dis-
cussion, and the Secretary gets, it looks as though this is a Sec-
retary’s decision period, like it’s not up for discussion because there
is no discretion.

Ms. JAMES. I’m sure that there would be that kind of give and
take. But at the end of the day, that kind of discretion needs to
rest with the Secretary, because of the unique mission of that De-
partment.

Ms. NORTON. But there is no discretion. So I take it that the Sec-
retary doesn’t even have the discretion.

Admiral LOY. But he does, ma’am. The Secretary has that discre-
tion to make the choice as to whether or not he wants to do that
at the agency level.

Ms. NORTON. So you’re telling me that the Secretary then——
Admiral LOY. Can make that judgment.
Ms. NORTON [continuing]. Can decide that there will be bargain-

ing on permissive subjects and that is your intent here?
Admiral LOY. Yes, ma’am.
Ms. NORTON. Thank you very much, Madam Chairwoman.
Mrs. DAVIS OF VIRGINIA. Thank you, Ms. Norton.
I’d now like to yield to our distinguished co-chair, Senator

Voinovich.
Senator VOINOVICH. I apologize for having to skip out. In examin-

ing the proposal, it’s clear there are still many details to be worked
out. If any of these questions are redundant, just say we’ve an-
swered it already and I’ll look at the record.

When do you plan to have all the details of this new personnel
system worked out? Will there be additional regulations issued?
Will additional rules be issued as directives as opposed to regula-
tions? Is this being done intentionally so as not to cast anything
in stone, so to speak?

Ms. JAMES. Let me just speak a minute to the process. We are
now in the comment period, and I believe this is one of the most
important periods in the entire process. For those who watch these
things carefully, we have gotten to the point where we have issued
the regulations, they are out there in a very transparent way.

When Secretary Ridge met with the union presidents, he encour-
aged them to keep the dialog open, and at the end of that period,
we will sit down, this has been a collaborative process from the
very beginning. We are in a period where we still have the oppor-
tunity to refine, if necessary, to receive input from Members of
Congress as well as from our union presidents, as well as from em-
ployees within the Department. And we are listening to and incor-
porating their ideas and comments as well.
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I would add to what Admiral Loy said in terms of the admonition
that we look at best practices. I can assure you that we did, that
we had some of the best subject matter and technical experts in the
country, as well as from the Academy, as well as from good govern-
ment organizations. And this is the culmination of that process.

Senator VOINOVICH. The point I’m making is, after this is over
with, are there going to be any additional rules issued as directive
as opposed to regulations? In other words, are the regs going to be
comprehensive so that we can pretty well say that’s it, and not
have some new directives coming out later on?

Ms. JAMES. I think the regulations will be very comprehensive.
But for those who have been at this a long time, they know that
the implementation and how this gets interpreted is as important
as well. For that reason, the Secretary and his staff, have come up
with a very comprehensive implementation strategy, which is in-
clusive as well. So those individuals who have been at the table for
the development of the regs will be at the table for the implemen-
tation as well.

Senator VOINOVICH. That’s what I’m getting at.
I’m also concerned about parity between the classification and

compensation systems of law enforcement personnel. As you know,
GAO noted in a study published last year that TSA, which was
given great personnel flexibility, drew away hundreds of uniformed
officers from Capitol Hill Police, the Uniformed Secret Service and
the Park Police. While this was beneficial to TSA, it was detrimen-
tal to these other police forces that are facing the same challenges
of greatly increased security in the face of possible terrorist attacks
against national leaders, facilities and monuments.

What did your design team do to avoid similar unintended con-
sequences with this personnel system? As you know, I’ve asked
OPM to conduct a study of Federal law enforcement pay and classi-
fication. That study is due on April 30th of this year. What I’m get-
ting at is, what have you done to recognize that’s a problem, so
that once this is over we just don’t have various agencies cherry
picking other agencies because of the better pay that’s being pro-
vided?

Ms. JAMES. I think that’s one of the reasons why it’s important
Congress did what it did by including OPM in the process. Because
we do have that Government-wide eye and have the opportunity to
say, if something happens over here, what is the implication and
the impact over here. We want to make sure that the Department
of Homeland Security has the best personnel systems that will
meet their mission.

But we also have an obligation and an ability to look Govern-
ment-wide. So we always had one eye to that.

What I would say is that in the process of designing their pay
systems and their classification systems, and they sort of go hand
in hand, that the simplified structure and the increased flexibility
that they have will give them the freedom to make sure that those
very issues that you addressed are looked at, and with an eye to-
ward what the implications are going to be across Government.
We’ve got to bring some, and if the Senator gets to the larger ques-
tion of the flexibilites that we grant at the individual level for the
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departments and the unintended consequences that they have Gov-
ernment-wide.

And I think as we designed these systems within the Depart-
ment of Homeland Security, our desire was to make sure that even
within the Department there was not the opportunity to cherry
pick between the various agencies. And Admiral Loy may want to
talk about how they’re going to address that internally.

Admiral LOY. Just a moment, sir. First of all, I have to confess
to being the cherry picker at TSA when much of that was going on
with the immediate crisis of staffing that agency and getting the
job done that the Congress demanded and the very aggressive
deadlines that were offered in that earlier legislation, the Aviation
Transportation Security Act.

I think there is work to be done here, sir, and I think there is
also congressional opportunity for participation. As you know, we
can touch pay but not benefits. So we’re in the algorithm of total
compensation, the adjustments that might be going on locally or
might be going on elsewhere in the Federal service, have a dif-
ferent benefit package than—we can’t go there. So the
inconsistences may be more than in just pay itself. That will take
the consciousness of the Committee to be helpful, perhaps, with re-
spect to sorting those kinds of things out when appropriate.

One initiative, for example, sir, that we’ve undertaken in the De-
partment is the new CBP officer, this new organization agency that
has been created by a combination of what heretofore has been INS
functionality and Customs functionality, and even the Agriculture
piece that has come over into the Department. The new Customs
and Border Patrol officer will have one uniform, one package, one
set of pay benefits and that will have already begun the process of
eliminating that internal cherry picking, if that is the term of art
we’re using today, within the Department, and as an example for
where we can do things better, if you will, across the board.

I also think Kay’s comment about OPM’s role in our collective de-
sign work, she brings to the table concerns across Government in
other agencies that make sure that we are not designing something
that ends up being problematic elsewhere.

Senator VOINOVICH. I’d appreciate a memo from you on how Con-
gress can get into that. If you’re looking at a benefits package,
you’ve got to compare the whole thing.

Admiral LOY. Yes, sir. Uniformed services, Secret Service pay
package is established in law. There are other elements of other
agencies’ forces that are established in law. So we are bound by
those as we deal with making an effort toward consolidating our
notions across the board for the Department.

Senator VOINOVICH. Is my time up?
Mrs. DAVIS OF VIRGINIA. You can take as much time as you’d

like, Senator.
Senator VOINOVICH. Admiral Loy, in your opening statement, you

made reference to the regulations removing the requirement for
collective bargaining over the impact and implementation of core
management rights, including deployment of personnel, assignment
of work and use of new technology. Can you provide specific exam-
ples of actual situations in the past where collective bargaining
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over these types of activities prevented management from meeting
mission needs?

Admiral LOY. I think there are, I use the phrase prevention, on
the prevention side of a God forbid event, in order to make certain
that we have transformed the force and the authorities associated
with using the Federal force to get people in places that we need
them immediately without, and when I say immediately, it’s sort
of whatever the intelligence stream is telling us at the moment. It’s
about the idea of taking a product that has just been perfected by
our science and technology work in the Department and instantly
getting it into the force so it’s a usable sensor wherever it might
be necessary.

So the notions of deployment, the notions of assignment, the no-
tions of technology to be used as efficiently and as quickly as pos-
sible broaches the requirements that we have offered in the bill.

There’s a number of things in the past where the idea of new na-
tional procedures, for example, if the agency determines that we
can use U.S. Visit, the new program, in a manner different than
we have heretofore used it, because we’ve uncovered a new proto-
col, or uncovered a better way to do it, and there are people impli-
cations to it, we need to be able to take advantage of those kinds
of things immediately. The idea associated with technology, if the
VACA system in our ports all of a sudden has dimension to it that
allows us to be more sensitive to bio and chemical threats to the
Nation and it is a requirement that our people be so trained to use
it immediately, we don’t want to wait over time until those kinds
of things can be put into place.

Senator VOINOVICH. Are you saying that the examples that you
gave me are all subject to collective bargaining and would slow the
process down?

Admiral LOY. At the moment, many of them could be, yes, sir.
And we believe in the interest of mission, which is always where
our least common denominator goes back to, we want to make ab-
solutely certain that mission is served first in this new Depart-
ment.

Senator VOINOVICH. I’ll just ask one more. I’m sure this is on a
lot of people’s minds. The power of the Secretary to remove mem-
bers of various boards described in the regulations may cause em-
ployees to question their independence. How do you plan to ensure
the independence of members on the labor relations board and the
mandatory removal panel?

Admiral LOY. I’ll let Kay join me in the answer. The bottom line
is, we imagine terms to those boards, so that it’s not a situation
where the Secretary can appoint today, unappoint tomorrow, rather
that the terms associated with the appointments to those boards
would be such that the opportunity for mischief, as someone had
termed it earlier, is simply minimized or eliminated, we would like
to think.

The real notion here is those boards must be sensitive to the mis-
sion of this Department as it is being driven by the Secretary. That
requires a sensitivity to the work to be done and therefore requires
a sensitivity to how the kinds of appeal process things might come
forward to it.
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There is a notion in the regs that has prompted a number of
comments with respect to those mandatory removal offenses, and
what that inventory might be and how does the Secretary appoint
at the moment a board to review an appeal from an adverse action
associated with that process. In that instance, I would offer first of
all, we imagine a very, very small number of those kinds of things.
They are enormously egregious notions.

For example, on the line as a CBP employee at the portals of our
country taking a bribe to allow someone to go through the system
without being tested, without being dealt with as appropriately as
the protocols call for. The notion of intentional abrogation of classi-
fied material to sources that we simply don’t want to have them,
it’s that kind of egregious offense that would cause the Secretary
to have concerns and nationalized mandatory removal as a penalty
for such activities.

That list, I think, will be enormously short. It is still to be devel-
oped. And I reinforce the notion that Director James has from the
very beginning here today: this remains a work in progress for us
and the comment period that has just begun on Friday is our last
best chance to get the best ideas on the table that we can. But
those kinds of notions, sir, I think go directly to your question.

Senator VOINOVICH. It’s really important that these boards are
looked upon as being independent.

Admiral LOY. Independent and objective, yes, sir.
Ms. JAMES. Madam Chairwoman, can I just state the obvious in

answer to that question? That is, for those boards to be effective
at all, they must be credible. And they must be credible to the em-
ployees. So the Secretary, of course, in making his selections for
who would serve on those boards, would have to identify individ-
uals that pass the straight face test in terms of credibility.

I believe that with the integrity of the Secretary and the people
that he could draw from, you can put together boards like that. I’m
confident that he will, that employees will feel comfortable going
before them.

Senator VOINOVICH. I’ve been involved with lots of boards, at the
State level and the local level. If we put some provisions in there
that they have to be composed of so many Republicans, so many
Democrats, we balance it and try to get good people. The fact that
we go through that process adds credibility to those boards and
commissions. If you’re going to replace a familiar system with a
new one, it’s really important that it be considered legitimate, and
as you say, pass the straight face test.

Admiral LOY. Yes, sir, I could not agree more. In fact, it’s one
of the things that we received an enormous amount of commentary
from our own work force on, was not so much the makeup and get-
ting the right answer at the other end, which of course goes with-
out saying, but the timelines associated with getting those ques-
tions resolved quickly is very, very important to the work force at
large. They want those answers back quickly so they can get on
with their lives.

Senator VOINOVICH. Thank you.
Mrs. DAVIS OF VIRGINIA. Thank you, Senator. I just want to, on

this point, clarify something. The credibility of who the Secretary
appoints wouldn’t concern me so much as, and I just want to make

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00043 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



38

sure that I heard your answer correctly, Admiral, to clarify. In
there I think it says that the Secretary can, they’re appointed for
fixed terms, they can be removed for inefficiency and some other
nebulous sorts of words. But if I heard you correctly, there is going
to be something prepared that will specify what is inefficient, ex-
actly for what reason the Secretary could remove the person from
the Board.

But what I’m getting at is, what would keep the Secretary from
saying someone is inefficient just to remove someone that he
doesn’t care for and he doesn’t like the way they’ve been handling
the problem?

Admiral LOY. I think that’s a very, very good point and we must
be very specific in the terms associated with both appointment and
potential causes for removal.

Mrs. DAVIS OF VIRGINIA. So you’ll be doing that, because it’s a
work in progress?

Admiral LOY. Yes, ma’am.
Mrs. DAVIS OF VIRGINIA. Thank you.
I would now like to recognize the gentleman from Maryland, Mr.

Van Hollen.
Mr. VAN HOLLEN. Thank you very much, Madam Chairwoman.
I would like to get an update on where you are, I just wanted

to focus on the questions of rights in these regulations. As I under-
stand it now, there are certain types of so-called infractions that
would result in an in-house panel as opposed to the Merit Systems
Protection Board, is that right?

Admiral LOY. That’s right, sir. And a singular source that would
be dealing both with performance and conduct kinds of things,
rather than multiple sources, as indicates today.

Mr. VAN HOLLEN. How would the members of that internal re-
view board be chosen? The question is, if we’re going to substitute
this internal review board for what is clearly an independent
board, we want to make sure that it is perceived to be fairly se-
lected by the employees who could conceivably be coming before the
Board. What is the plan for that?

Admiral LOY. The plan is largely as we have just been discuss-
ing, sir, which would offer the Secretary the opportunity to make
credible appointments to that internal board that face the music,
so to speak, of objectivity and credibility in the fashion we were
just describing.

Mr. VAN HOLLEN. Will you be consulting with the representa-
tives of employees in making that selection?

Admiral LOY. Absolutely, those conversations would in fact take
place.

Mr. VAN HOLLEN. As I understand it, with respect to appeals
that do go to the Merit Systems Protection Board, the new regula-
tions eliminate the MSPB’s current authority to modify agency im-
posed penalties. Why would we do that in these situations?

Admiral LOY. Well, it’s conditioned on the notion that charges
are sustained by the board and on the occasion of the sustainment
by the MSPB on the chargee that would come to it, the system as
designed would not permit the MSPB to make adjustments. They
can make recommendations to adjusting, but the Secretary would
have the final say on the results of that deliberative process.
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Mr. VAN HOLLEN. Is that different than appeals that take place
in other agencies throughout the Government?

Admiral LOY. At the moment, the MSPB can in fact make adjust-
ments downward, for example, in the penalty process, if you will,
that would be forthcoming.

Mr. VAN HOLLEN. I mean, the idea of having an appeal, obvi-
ously, to the MSPB to have this independent authority, if they con-
clude that the penalties applied by the Department are unfair, at
this independent body, why wouldn’t we want to allow them to ad-
just the penalties for what they consider to be a just outcome? I
mean, this is an independent body. Why wouldn’t we want to allow
them to do that?

Admiral LOY. Yes, sir, I understand your question. And the no-
tion as constructed in the efforts so far that is in the regs would
offer the MSPB every opportunity to make recommendations to
modifications.

Mr. VAN HOLLEN. I understand that. Why would we want to take
away from the MSPB in this instance the rights they have to ad-
dress grievances for employees in any other department of the Gov-
ernment? Why is that necessary?

Admiral LOY. We just feel that in order to be sensitive to the
unique mission of this Department, the Secretary’s prerogative is
the more appropriate choice.

Mr. VAN HOLLEN. And I understand you’re also changing the
burden of proof with respect to claims made to MSPB. Is that cor-
rect? In other words, the preponderance of evidence standard,
which is applied throughout the Federal Government, which ap-
plies in courts of law throughout this country in civil cases, you
want to change that, you want to reduce the burden of proof with
respect to the appeals made from the Department of Homeland Se-
curity?

Admiral LOY. Yes, sir. At the moment in our work, on the per-
formance side of the house, the burden of proof is at a substantial
level. And for conduct offenses or appeals it’s associated with pre-
ponderance of evidence, as you describe. The standard of proof that
is being offered in the construct in the regs is that substantial is
adequate for both performance and conduct paths.

Mr. VAN HOLLEN. Well, let me ask you this. If someone’s accused
of a certain infraction, the preponderance of the evidence standard
means when the fact finders look at the evidence, they conclude
that it’s more likely than not that the infraction occurred, right?

Admiral LOY. Stronger than substantial, yes, sir.
Mr. VAN HOLLEN. More likely than not?
Admiral LOY. More likely than not.
Mr. VAN HOLLEN. The preponderance of the evidence, the scales

adjust to say, looking at the evidence as a fact finder, why would
we want to say, even where we don’t find that it’s more likely that
this infraction occurred, that we can still punish the individual,
even though the evidence doesn’t show that it’s more likely that an
infraction occurred than it didn’t, why would we want to do that?

Admiral LOY. We just feel that in the interests of supporting the
mission of this Department, in supporting the general notions of
simpler, faster, fairer processes——
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Mr. VAN HOLLEN. Well, how is that fairer? How is that fairer,
to be able to punish an individual, even though the evidence, the
preponderance of the evidence, the weight of the evidence doesn’t
show they committed a violation? How is that fairer?

Admiral LOY. These are simply, sir, just to legal, technical me-
chanics. We believe the substantial standard is adequate to the
test.

Mr. VAN HOLLEN. Well, I wouldn’t call these technical. They’re
substantive changes. And that’s obviously why they were made.
And it’s a departure from the standard that we apply throughout
the rest of the Federal Government. I would hope that in the proc-
ess, as we continue to review these regulations, you take a serious
look at what clearly, I don’t think can be defended. I don’t think
you can defend changing the rules of evidence, essentially, on the
basis of national security in this case. It’s just a matter of fairness.

Thank you, Madam Chairwoman.
Admiral LOY. We look forward to that discussion, sir.
Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Van Hollen. Now I’d

like to recognize Mr. Mica.
Mr. MICA. Thank you. I’d have to disagree with my colleague on

that last issue. I think in the instance of protecting the homeland
that these positions are different. Substantial should be adequate.

In that regard, let me just ask a couple of questions. You have,
regulations are silent on judicial review of decisions of Homeland
Security Labor Relations Board or the panel that will decide on
mandatory removal offenses. When would you have such a list com-
piled and what would you anticipate would be considered manda-
tory removal offenses, and would be criminal acts and things of
that nature?

Admiral LOY. Yes, sir. Mr. Mica, as you know, having worked to-
gether with us over the last couple of years on the aviation side of
the House a lot, the whole idea of this work that we’re involved in
offers forward some notions of mandatory removal from this work.
If we find ourselves doing things such as uncovering folks who
have with fraud or bribe accepted personal gain and turned their
backs, so to speak, on their responsibilities as securers of the home-
land. The whole notion of the kinds of material that we work with
day after day, if an employee would breach classification bound-
aries and turn material over or look the other way when those
kinds of things are possible. Those are the kinds of egregious
things that will find their way onto what I think will be a very
short list of these——

Mr. MICA. It would be your intent, though, to not have appeal,
those offenses eligible for appeal?

Admiral LOY. There would be an appeal to a board of the mo-
ment established by the Secretary to hear it.

Mr. MICA. But not to the Merit Systems Protection Board?
Admiral LOY. Judicial review, sir?
Mr. MICA. Or to the merits.
Admiral LOY. I think we have work to be done on the judicial re-

view of, but it would not be to the MSPB. It would be to in the
cites that you’re giving me.
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Mr. MICA. When we created Homeland Security, one of the
things we wanted was a performance based organization and the
ability to fire non-performers.

Admiral LOY. Yes, sir.
Mr. MICA. You’ve made some improvement, I see, in adverse per-

sonnel action, speeding up the process. Having chaired Civil Serv-
ice for 4 years, one of the problems I found is you couldn’t get—
well, first you couldn’t get performance based standards, and sec-
ond, you couldn’t get rid of poor performers. You have some of that
process here, and you’ve shortened that and I commend you for
that.

But my concern is that we allow people in one of our most criti-
cal areas, that’s homeland defense operations, to game the system,
to not be able to fire them, one for bad performance, I’ve looked at
your pass-fail, which you don’t do, you have a different system in
place. But we should have the ability to clearly fire poor performers
without a lengthy appeal and gaming the system.

The second, and I see you speed up that process, but they still
game it. I see gaming possibilities in the appeal process. You can
appeal an adverse personnel action, you can also appeal pay band-
ing. Do people get two bites, can they get two bites at the apple?

Admiral LOY. No, sir. Under the designed reg, there would be
only one bite at the apple.

Mr. MICA. And then finally, this stuff gets to the Merit Systems
Protection Board. What’s your current backlog time of processing
actions before the board, Ms. James?

Ms. JAMES. I don’t have authority over the MSPB.
Mr. MICA. I know, but do you have any idea?
Ms. JAMES. I’m not entirely sure. I know that they do have a

backlog, and I know that they have been very helpful in working
with us in this design process to streamline the process and to be
sensitive to the mission.

Mr. MICA. I’d like for the record the time of the current backlog
before these various boards and then the process. It was years, I
mean, nobody ever got fired, everyone gamed the system. The other
game that’s played is either poor performers or people who would
have some action taken against them, adverse personnel action,
then turn around and they’re put in sort of a limbo or moved to
another position while they’re gaming the system. Is there any pro-
hibition in what you’re proposing on gaming the system for poor
performers?

Ms. JAMES. Let me just say a couple of things about what the
Department did that I think are creative and innovative. They did
in fact look at ways of streamlining the system. The Department
of Homeland Security had the opportunity to completely take out
the MSPB, they did not. But what they did is sat down and worked
with them and said, how can you work with us to streamline the
process so that you can be sensitive to our mission and make sure
that there is an appeal process in place.

Mr. MICA. And you streamlined that on the short end. I’m con-
cerned about the long end judicial merit protection and EEOC
cases that went on and on.

Ms. JAMES. I think we want to make sure that, being sensitive
to the mission of the Department and balancing that against the
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opportunity to protect employees’ due processes, that they have
done a good job of maintaining both and in working with them. So
while people may not be entirely satisfied that we have these inde-
pendent boards appointed by the Secretary, they are there. They
will be transparent. They will be available as a process for employ-
ees.

While there have been opportunities for many bites at the apple,
we have taken that and streamlined that so that it will no longer
be an issue. And this is a work in progress. There will be opportu-
nities to tweak it even further.

Mr. MICA. Just a couple of quick questions. There are 180,000
employees plus or minus, and many are excluded TSA, military——

Ms. JAMES. About 70,000.
Mr. MICA. So 70,000 is what we end up with.
Admiral LOY. About 110,000 that will be impacted, sir.
Mr. MICA. OK, that’s my question. How many are impacted total?
Admiral LOY. I was trying to add that up last night. I think it’s

about 110,000.
Mr. MICA. Admiral Loy, did you say that when we consolidated

these positions, there was not one position eliminated out of the
80,000 or whatever we consolidated?

Admiral LOY. With our Customs officers, sir?
Mr. MICA. With any of them. Did we eliminate any position?
Admiral LOY. I don’t know that we have eliminated positions in

the course of this design work. I’m not sure I’m following your
question.

Mr. MICA. That was just a general question. In this whole con-
solidation, we considered the reform and homeland security and
there was testimony from that table before this committee that
there would be some consolidation, possibly. If you know of any, I’d
love that for the record.

Then just finally, the cost to implement. I saw $130 million. Is
that the cost to implement this new system one time, over a period
of time, or does that include operational, with a new HR system?
What are the estimates for implementation and then cost to run,
and can you compare that with any of the current HR systems we
have or we’re eliminating? Maybe you can’t answer here, but could
you supply and make that part of the record.

Admiral LOY. I’ll happily do that, sir. I can give you at least a
snapshot up front. There will be, without doubt, a significant up
front investment in order for us to do the training, mostly, appro-
priate to make sure our supervisors and managers are adequate to
the task of the performance appraisals that are the cornerstone of
doing what we need to do with pay and personnel decisions down
the road.

Mr. MICA. But the long term is?
Admiral LOY. Longer term, I will get that back to you, sir. I don’t

know the comparative piece between an HR system now and then.
In the 2005 budget, we have asked for about $100 million to get

on with this initial investment point. Then we’ve also asked for I
think $12.5 million for the pay pool for fiscal year 2005. Because
this will be a phased-in over time effort to reach those 110,000 at
the other end of several budget cycles.

Mr. MICA. Thank you, Madam Chairwoman.
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Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Mica. And just for clari-
fication, before the gentlewoman from Tennessee who has been so
patient, you didn’t lose any jobs, but you didn’t increase the size
of the Federal Government and add jobs, did you?

Admiral LOY. No, ma’am.
Mrs. DAVIS OF VIRGINIA. Now I’d like to recognize the gentle-

woman from Tennessee, Ms. Blackburn, and thank you for your pa-
tience.

Ms. BLACKBURN. Thank you, Madam Chairwoman, and thank
you to you all for taking the time to come. We are interested in this
and in the agency reorganization and homeland security and appre-
ciate your mission and the mission that you all accept in securing
our country.

I want to followup, let’s go back and talk about this implement-
ing the pay for performance. Because I appreciate the flexibility
that you all need and that you desire. I support that.

I do want to look at this implementation on the pay for perform-
ance. One thing I have not heard, and I did not find in your testi-
mony is what your timeframe is for your implementation, when you
feel like you will move everybody into this new system.

And then also, one thing that I’ve not seen, and Admiral Loy, you
may have just started to touch on that, your financial systems, the
DHS financial systems, to track the pay for performance. Do you
have your, the architecture in place for that? Who is handling that,
and what kind of transition do you expect? If each of you would ad-
dress that, that would be great.

Admiral LOY. Yes, ma’am. As far as initial implementation, our
goal is in 2005 to have covered all of the headquarters work force,
the one major directorate, if not two major directorates at head-
quarters to include the information awareness and infrastructure
protection directorate and the science and technology directorate.
We are choosing those so that we can sample across the board of
occupation categories so we can make sure we’re dealing with effec-
tiveness at a variety of occupational categories.

Then we have chosen the Coast Guard civilian work force to be
the agency’s first effort out of the box, so to speak. That’s about
5,000 civilian work force elements in the Coast Guard. We’re trying
to make that a turn-on by fiscal year 2005. We have asked in the
President’s budget as it came forward for the resources to do that.

Then onward through 2006 and the Congress, of course, gave us
about 5 years, as I recall, in HSA, to get this accomplished over
time, we would press on then in 2006 and 2007 to complete that
reach to the 110,000 that Congressman Mica asked about, that
number.

Ms. BLACKBURN. Admiral Loy, may I interrupt you for just one
moment on that? If you would go back and speak within that, the
groups, the headquarters, the different groups you’re planning to
implement in 2005, how are you planning to stairstep these in?
Will this be a few each month? Is it going to be on a quarterly
basis? How are you going to work that?

Admiral LOY. We would like to think that we will design the sys-
tem to the point that we can turn it on for that wedge of people
in the Department at the same time in fiscal year 2005 and then
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press on, as I say, to 2006 for other elements of both the Depart-
ment and the agencies within the Department.

The design work associated with the construction of that pay sys-
tem in order to do that remains a work in progress, and we con-
tinue to work on that diligently and look forward to working with
the committee and anyone else that would be helpful for us in that
process. So as I sit here toady, it is not a finished product. It is
something that we are still in the design work to get right at the
other end of the day.

Ms. BLACKBURN. Estimated costs?
Admiral LOY. I’d have to get you that for the record, ma’am, in

terms of the design work necessary for that financial system to
support it. I don’t have that number off the top of my head.

Ms. BLACKBURN. I would appreciate having that. Ms. James,
anything to add?

Ms. JAMES. No, except that I was pleased that as the Depart-
ment looked at their implementation that they recognized the im-
portance of doing it over a staggered period of time and have a sub-
stantial investment that they have asked for in the budget to make
sure that the appropriate training and the information and edu-
cation of the work force takes place. I think those are vital ele-
ments, and very often when transformation takes place in a depart-
ment, the department either doesn’t take enough time or put
enough investment in dollars to make sure that it is a smooth tran-
sition. I think the Department has done both.

Admiral LOY. We’re trying to be very sensitive to what several
members of the committee have mentioned this morning, and that
is the potential for however our system comes out that it becomes
a model of sorts that potentially could go wider across Government.
We’re very sensitive to that. Director James and her staff have
held our feet to the fire, so to speak, on that, day after day after
day in the design process. It’s exactly the right thing to do.

We know to a limited degree what’s going on in DOD. We are
concentrating on this system to be best for DHS, but there clearly
are implications for across Government best practices over time
and we want to be very sensitive to that.

Ms. BLACKBURN. Thank you.
Mrs. DAVIS OF VIRGINIA. Thank you, Ms. Blackburn.
Director James, let me just throw this out. One of the things I’ve

heard is that the managers will be trained. And in speaking to a
group of about 50 managers yesterday, the one thing I heard the
most, in fact I think it was unanimous in the room, they would like
to have a standard for all managers, required training. I would just
suggest that OPM take a real strong look at that. That might help
across the board with some of these concerns.

Admiral LOY. Yes, ma’am, absolutely it will. We started last
week, I conducted with the Under Secretary for Management and
our Assistant Secretary for Human Capital in the Department, we
had a radio broadcast, TV broadcasted meeting, an electronic town
meeting with the senior leadership in the Department country-
wide, giving them an opportunity to converse with us initially and
open the gates, if you will, to dialog with the work force and espe-
cially the senior leaders.
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As we speak, we are in the middle of a 3-day session of gathered
senior executive service members from the Department out at
Westfields in Chantilly. I gave a keynote with them yesterday, they
spent virtually all day yesterday and today grappling through their
responsibilities in the HR system and giving us additional feed-
back.

They’re now at a point where it’s no longer a notion or some-
body’s idea, it’s upon them and they understand their obligations
in the system. The Secretary spent several hours with them last
night personally to hear them out.

So then the show we take on the road, so to speak, with a kit
that will be consistent for every member of that leadership cadre
in the Department will hopefully provide that constancy and con-
sistency across the Nation that you just spoke of.

Ms. JAMES. Madam Chairwoman, I heard you and we will take
on that responsibility. I think it’s important that as we educate
people about the new system and we bring them all on board and
we inform them, that it’s also important that we give them the
tools to train them. Some of this is very technical and it’s very com-
plex. And as it filters down to those who actually have to imple-
ment it and operate it on a daily basis, they need very specific
training to make sure that this happens in a very smooth way. So
we will respond to that and take that on.

Mrs. DAVIS OF VIRGINIA. You may want to take it a step further
and train all managers throughout the whole Federal work force.

Admiral LOY. One other mention I would make, Madam Chair-
woman, just as a point of reference, it’s enormously important that
we complete one of our performance appraisal cycles before we pre-
tend we can use those information elements to make pay decisions.
So that cycle is enormously important for us to get right as well,
ma’am.

Mrs. DAVIS OF VIRGINIA. I’d just like to say that we will, I know
I’ve got some questions I would like to have submitted for the
record. If any other Members have additional questions of our wit-
nesses today, they can certainly submit them for the record, then
we’d ask you to get that to us.

Ms. NORTON. Madam Chairwoman, can I ask for a clarification
of something?

Mrs. DAVIS OF VIRGINIA. Yes, ma’am.
Ms. NORTON. Because I asked Admiral Loy a question about the

agency having no discretion, even on its own, to bargain. And you
said that decision could be made at the Secretary’s level. So I went
and had them get me your explanation for these regulations. And
if, as I recall your answer, it was that the Secretary would hold the
discretion.

But don’t you think this language needs to be clarified? It said
the Department will not be required to bargain over the Depart-
ment’s exercise of these rights over most of the other rights enu-
merated in chapter 71. That doesn’t leave the impression that——

Admiral LOY. There’s discretion involved.
Ms. NORTON. Right.
Admiral LOY. Let me take that one, Ms. Norton, back, and we’ll

look at that real carefully.
Ms. NORTON. I’d appreciate that. Thank you, Admiral Loy.
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Mrs. DAVIS OF VIRGINIA. Again, I’d like to thank both of our wit-
nesses for being here today and just reiterate that I’m a firm be-
liever in collaboration, as I said to both of you before the hearing.
I hope that the effort that’s been put into this human resources
system pays off in the creation of personnel rules that not only help
the Department achieve its mission but are seen as credible by the
employees and the managers.

I want to thank both Secretary Ridge and Director James and
your respective staff for a very thoughtful proposal. And again, I’m
glad to hear that you are keeping everyone involved in this. And
now, if my distinguished co-chair has anything to say? If not, we
will dismiss the panel.

Senator VOINOVICH. Thank you for coming.
Mrs. DAVIS OF VIRGINIA. With that, again I thank you today, and

we’ll move on to panel two.
We’re very fortunate to have on our second panel today Mr.

David Walker, the Comptroller General of the United States from
the General Accounting Office. He has a lot of expertise in Federal
personnel reform, and we’re very glad to have him here with us
today.

Mr. Walker, it’s our pleasure to have you here today. And as is
our custom in this committee, we do swear in our witnesses. I un-
derstand only the first panel was sworn in. If you would please
raise your right hand, I’ll administer the oath.

[Witness sworn.]
Mrs. DAVIS OF VIRGINIA. Let the record reflect that the witness

has answered in the affirmative. You may be seated.
Mr. Walker, we want to again thank you and thank you for your

patience. I’m sorry we’ve kept you so long here. I’ll now recognize
you for 5 minutes for your opening statement.

STATEMENT OF DAVID M. WALKER, COMPTROLLER GENERAL,
U.S. GENERAL ACCOUNTING OFFICE

Mr. WALKER. Thank you, Madam Chairwoman Davis, and also
Chairman Voinovich, other members of the subcommittees. Let me
first thank you for the opportunity to appear on this important
topic. Second, let me also commend you on your bipartisan and bi-
cameral approach to addressing this important issue. And third, let
me thank you this morning for shepherding GAO’s bill to unani-
mous passage this morning. Let me also thank Senator Voinovich
for his efforts in the past. We might need you one more time, Sen-
ator, it might bounce back to the Senate now.

Mrs. DAVIS OF VIRGINIA. To correct the record, it hasn’t passed
yet. It’s up for a recorded vote this afternoon.

Mr. WALKER. OK, well, I’m confident with your leadership what
the outcome will be.

I have an extensive statement that hopefully can be included in
the record and I’ll just end up summarizing very quickly.

Mrs. DAVIS OF VIRGINIA. That will be fine.
Mr. WALKER. First, we’re dealing with proposed regulations, as

you know, that were just promulgated this past Friday. And so my
testimony and our statement for the record is based on our prelimi-
nary review of those proposed regulations. Second, clearly these
regulations have significant precedential implications that go far
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beyond the Department of Homeland Security. They could poten-
tially serve as a framework for action outside the Department of
Homeland Security.

Third, the process that has been employed to date is one I think
the Department should be commended for. It has involved a num-
ber of parties, including management, organized labor and a vari-
ety of others, and process is very important when you’re dealing
with something as important as basic human capital policies.

In addition, we know that proposals are always going to be con-
troversial, so it’s important that you have an appropriate process,
because you know that there will be some degree of controversy no
matter what proposals come out of that process, as is the case here.

In addition, I think it’s important to note that many of the
framework proposals in these proposed regulations are consistent
with best practices, some of which frankly were pioneered by the
GAO. So there are a lot of good things in here that I think the De-
partment should be commended on. But again, they need to hear
public comment.

At the same time, there are at least four areas that I think are
deserving of additional attention. Not to say that others aren’t, but
there are four areas that, based on a preliminary review, really
jumped out at me. First, we know that the past process has been
a very inclusive one and a very open one. We don’t know what the
future processes will be. Because right now we have the frame-
work, but there are a lot of details that have to be worked out, and
those details are very important. So it’s important to have a very
inclusive and a transparent process going forward.

Second, the performance management system safeguards, we be-
lieve, need to incorporate the best practices that are in the report
that I’m holding in my right hand, which is being released today.
These represent the best practices for performance management
systems, especially those systems that are intended to incorporate
more modern, effective and credible pay for performance ap-
proaches.

Third, we think it’s important to take a hard look at the appeal
standard, structure and scope. What’s the standard for appeals,
who would be on these appeal boards, what’s the basis for appoint-
ment, for removal, and also what would be the scope of their au-
thorities.

And last but not least, obviously, there are likely to be some dis-
cussions and debates about the scope of bargaining, what issues
should be bargained or not. But bottom line, we believe that they
undertook a concerted, good faith effort involving an inclusive proc-
ess to come up with a set of proposed regulations. They are now
out for notice and comment. Obviously they will help to inform
whatever the final regulations are. We think there are a lot of best
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practices that are incorporated in here, but there are areas that de-
serve additional review and consideration.

I’d be happy to answer any questions that any of you may have.
Thank you.

[The prepared statement of Mr. Walker follows:]
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Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Walker.
I just want to followup with the last comment that I made to the

witnesses talking about training for the managers. In my view, the
training that’s arising out of this changeover that we’re doing is
going to be just huge. I was wondering, based on your experience,
how much training on the new pay classification and performance
management system do you think would be needed. It seems al-
most overwhelming.

Mr. WALKER. We have had a broad banding system at GAO for
a number of years. We are ahead of the curve in implementing pay
for performance systems at GAO. We’ve modified ours recently,
within the last couple of years. Training is absolutely of critical im-
portance. In fact, it is not a one time event. We, in going to a new
state-of-the-art competency based performance appraisal system
that has linked our strategic plan and linked our pay and pro-
motion decisions, we had extensive training in year one. But quite
frankly, we’ve had additional training in year two and anticipate
additional training in year three.

I think it is critically important in order to maximize this chance
that you get it right, that it’s consistently applied within and be-
tween units and that it’s viewed as credible, equitable and non-dis-
criminatory.

Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Walker. I’m going to
give time now to my colleagues to ask questions. I’m going to be
called for a vote here in one of my committees in probably 1
minute.

I’m going to yield to Ms. Holmes Norton for questions.
Ms. NORTON. Thank you very much, Madam Chairwoman. I

think you, Mr. Walker, pointed out the categories of concern that
any agency undergoing this kind of extraordinary change, someone
has, when you’re dealing with 170,000 employees, you somehow
mesh them all together for the first time, it’s a very delicate task.
Someone has compared it to repairing an airplane while it’s in the
air. I just want to make sure that some of the passengers don’t get
lost in the process.

The notion of performance based accountability is of course the
rationale for this change, and it’s why this change is occurring. I’m
very concerned about how you get accountability on the part of em-
ployees rather than wholesale problems between supervisors and
managers when the regulations do not require, as they do now,
that written performance, the elements of what is required, be
written down, so that standards will be known and standards set
out.

I want to know on three scores, I have problems with this on
three scores. One, how is the employee to know what’s expected of
the employee if it’s not written down somewhere? I thought that
was kind of the ABCs of accountability. Won’t that result in a he
said, she said, you should have known, I wasn’t sure problem? Why
in the world would anybody not want to write what you want peo-
ple to do, especially when you have a whole bunch of employees?
That’s the first thing. How do you get accountability if nobody has
communicated what that is?

I’m particularly concerned, as a former chair of the EEOC, how
one will ever bring an EEO complaint. And one of the things that
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we’re, the entire Congressional Black Caucus, the entire Congres-
sional Hispanic Caucus and many Members of this Congress are
going to be looking at is whether or not you are, they are, disman-
tling what it took our country 100 years to get, which is account-
ability for racial discrimination and gender discrimination. Well, I
don’t see how there can be any accountability or how you can even
bring a complaint to the EEOC when there’s no documentation as
to what was expected of you.

And finally, how in the world are you going to hold managers ac-
countable? If a manager hasn’t had to write down what it is that
the managers expect of their employees, this is what I meant when
I asked the prior panel whether they had looked at best practices.
Their answers were entirely unsatisfactory. So yes, we have.

But I certainly can tell you this, I don’t think anybody in the pri-
vate sector would say, at least in a big operation, that we’re not
going to write down, and don’t even ask us to write down, because
it’s an administrative burden. Don’t ask us to write down what is
expected of you. I don’t know what the view of that is, whether you
think it’s a best practice or whether you have any recommenda-
tions with respect to not writing down or having the discretion not
to write down what you expect from your employees.

Mr. WALKER. Ms. Holmes Norton, as you know, these are pro-
posed regulations. My view would be that it is critically important
that performance standards be documented in order to have a clear
understanding between the individual and their superiors as to
what they are expected to do in order to make sure they are focus-
ing their energy and efforts on those items and in order to be able
to assess their performance and in order for them to be able to hold
themselves accountable for their performance. I think it’s critically
important that it be documented.

Now how you go about doing that can vary. For example, at
GAO, we have adopted a modern, effective and credible competency
based performance appraisal system which was validated, the com-
petencies were validated by our employees, not only to gain accept-
ance but also to minimize litigation risk, quite frankly. So I think
how you go about doing that can vary——

Ms. NORTON. How many employees did you have?
Mr. WALKER. We only have about 3,300. We have a number of

occupations——
Ms. NORTON. Well, let’s——
Mr. WALKER. It’s a difference.
Ms. NORTON. But it’s a terrible challenge. What we’ve done to

this agency is we’ve put all these folks together and we’ve given
this agency really a challenge that I don’t think any agency in the
world has had. This is a Constitutional system, this is State action.
The response on preponderance of the evidence bordered on the un-
constitutional, when the answer was, well, we need to do this
and—but the Constitution requires due process of a Federal em-
ployer.

I don’t believe this can withstand Constitutional scrutiny. I don’t
think it can withstand Constitutional scrutiny to say that you can
fire somebody from his job without even telling him what his job
is. And you tell me, well, there are lots of ways to do it. I want
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to ask you, is there any other way to do it if you have 170,000 em-
ployees, other than writing it down?

Mr. WALKER. I think it needs to be documented. I think the
standards need to be documented. I also think that you need to
have an appropriate safeguard within the Department, outside of
the line, to review for consistency and non-discrimination. I think
that you need to have alternative dispute resolution procedures,
and you need to have qualified, independent appeal bodies avail-
able to employees in the event they believe that they somehow
have not been treated fairly. I think all those elements are critical
components.

Ms. NORTON. Would you agree, then, that they haven’t begun to
do any of the things you just named?

Mr. WALKER. I think they’ve started, but I think more work is
necessary. And in the four items that I mentioned, some of the
issues that you’ve talked about are some of the ones that I think
are deserving of additional attention and scrutiny. Hopefully we’ll
get it as a result of this comment period and oversight by the Con-
gress.

Ms. NORTON. Thank you, Chairman Voinovich.
Senator VOINOVICH [assuming Chair]. Following up on Congress-

woman Norton’s question, you’ve been involved in performance
evaluation now for some time. Do you believe that if you dot the
Is and cross the Ts and do the things that are necessary that per-
formance evaluation can work in the Federal system?

Mr. WALKER. Oh, absolutely. I believe it’s critically important
that we move to more of a pay for performance system. And where
we’re paying for skills, knowledge and performance, rather than
the passage of time and the rate of inflation.

Senator VOINOVICH. I think this committee would be interested
in having you identify, benchmark examples of where pay for per-
formance is working, not only at the General Accounting Office, but
other places, and what were the ingredients that were in place to
make that successful.

Mr. WALKER. A number of them are in the document that is
being released today and I would recommend it to you and the
other Members.

Senator VOINOVICH. Thank you. We’re in the position right now
of listening to comments about the proposed regulations. The fact
that we’re meeting here today and giving people an opportunity to
express themselves publicly is important.

Could you briefly, give us your thoughts on what are the strong-
est elements of the proposed regulations and then share with us
where you think there is some real work that needs to be done?
You’ve done that in your opening statement, but could you expand
on that?

Mr. WALKER. I think conceptually broad banding makes sense,
provided you do a good job of setting up those bands by major occu-
pational categories, also to potentially consider what some have re-
ferred to as speed bumps, to make sure that you have a situation
to control, to make sure that people don’t automatically get to go
to the top of whatever the band is for compensation purposes irre-
spective of their performance.
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Second, I think the concept of moving more toward a pay system
that compensates people based upon skills, knowledge and perform-
ance, and also an alternative way of looking at locality based pay
has strong conceptual merit. I believe the areas that require fur-
ther attention are the ones that I mentioned, and that is, what are
the future processes going to be.

I think it’s important that if they’re going to go for a pay for per-
formance system they need to incorporate these safeguards and
best practices. I believe they need to look at the standard for ap-
peal, the structure for appeals and the scope of those appeals, are
the primary issues. I’m sure that the next panel will talk about
whatever issues they have with regard to the proposed scope of
bargaining as well.

Senator VOINOVICH. You mentioned the issue of locality. I’m in-
terested in a proposal to base annual pay raises on, among other
items, market related adjustments. The Federal Government has
had a difficult time comparing certain Federal occupations across
the Government’s 32 locality areas, because some of the occupa-
tions don’t exist in the private sector.

How do you think this will work for fields such as law enforce-
ment, and do you think that market related adjustments will close
the pay gap for DHS law enforcement officers in high cost of living
cities?

Mr. WALKER. I would hope so. But the fact is, one of the things
we can take some comfort in is that there are benchmarks for law
enforcement all across the United States. Every State and locality
has law enforcement personnel. So that’s an area where I think we
should be able to get appropriate compensation information.

One of the things that was referred to earlier was that when
TSA was set up, because of the additional flexibilities that they at-
tained, quite frankly, they ended up hiring a bunch of people from
GAO, the Capitol Police and many other departments and agencies,
because they had more pay flexibility than those other entities did.

So yes, I do believe it’s appropriate and possible to come up with
some competitive compensation studies that will do a much better
job of determining appropriate pay by locality than our current one
size fits all approach.

Senator VOINOVICH. Do you see any changes in the personnel
system that might require additional legislation?

Mr. WALKER. My understanding, Mr. Chairman, is that there are
certain restrictions in dealing with the Secret Service and the TSA,
and that they are not covered by all or part of these proposed regu-
lations. So Congress would have to determine whether and to what
extent it would want to allow them to make changes dealing with
those two particular entities.

Second, I think if I recall correctly, Mr. Chairman, the safe-
guards that we came up with, the proposed statutory safeguards
that are included in the GAO bill, that we recommended be in-
cluded in the DOD bill. I’m not sure that they’re in this bill.

So to the extent that you would want to think about doing that,
I don’t recall whether we were able to get them in or not, because
I think this bill passed well before we worked those out. So that’s
something you may want to think about. Because I think this is
precedential across the Government. And I think that while man-
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agement needs to have reasonable flexibility to design different sys-
tems, given their missions and work forces, there ought to be some
principles and safeguards that apply universally throughout the
Federal Government to protect employees and to assure a reason-
able degree of consistency.

Senator VOINOVICH. I was very much involved in trying to nego-
tiate some of those human resource provisions for the Department
of Defense. Did those safeguards get into that?

Mr. WALKER. Some of them did. But let me just say that the
DHS process is night and day different than the DOD process. I
think DOD could learn a lot from DHS, and hopefully they will.

Senator VOINOVICH. Some of those that are here today ought to
know that some of us feel that if we can work out a decent system
with DHS, perhaps we might suggest that some of the things we
incorporate in the DHS Personnel System could be followed over at
the Department of Defense. It’s going to be interesting to see as we
move down the road which is the more successful way of getting
the job done.

Mr. WALKER. Well, there’s a big difference in process already.
The other thing that really candidly troubled me recently is the an-
nounced intention of the Department of Defense to implement a
new system for 300,000 people by the end of this year. But I’m
going to speak with Under Secretary Chu and others within the
next week or so to hear more about that.

Senator VOINOVICH. I would have felt much better if Secretary
Chu and Secretary Rumsfeld had spent some time with the mem-
bers of the Governmental Affairs Committee in the U.S. Senate,
talking to us and working on this issue before they went forward
with their program. But again, time will tell.

Regarding TSA, what would be wrong with giving TSA the au-
thority to give their workers a right to collective bargaining?

Mr. WALKER. That’s obviously a decision for the Congress. I will
tell you from a personal standpoint, I believe in collective bargain-
ing. There may be some limitations in appropriate circumstances
due to national security as to what issues ought to be bargained.
But from a conceptual standpoint, I think that’s something, I be-
lieve in it from a conceptual standpoint, subject to certain limita-
tions. But that’s ultimately a decision for the Congress.

I think whether or not you have bargaining, it’s critically impor-
tant that you have active and ongoing employee participation,
whether it be through their representatives, the bargaining units
and the leaders of the bargaining units, or whether, if they are not
a member of a union, appropriate representative employees. If you
take GAO, for example, we don’t have a union or unions, but we
actively partner with our employees through a democratically elect-
ed employee advisory council and treat them with the same status
as our top executives in defining and rolling out new proposals that
deal with all our employees.

Ms. NORTON. I have just one question. I wonder if I could get Mr.
Walker on record here. Senator Voinovich, this is a matter that’s
going to be coming to the Senate, as I understand, soon. It has to
do with the so-called 10 deadly sins. You may be aware of these
10 deadly sins. In any case, they were mandatory removal offenses
that the IRS could remove peremptorily.
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Now, it is interesting to note that H.R. 1528 has passed the
House that would remove that ability from the IRS. That’s just
what that experience has shown us. Nevertheless, mandatory re-
moval offenses have now popped up in the DHS regulations. At
least at the IRS there was an independent, there was instant re-
moval but there was independent review, whereas any review here
would be internal and nobody even pretends that’s the same kind
of review as is normally thought to be independent.

And the IRS offenses that you could be removed for were written
in statute. So again, we weren’t, collecting money is very impor-
tant, just as our security is very important, but somehow, some
balance had been found. And yet the experience had been so faulty
that a bipartisan bill repealed this section of IRS, this IRS provi-
sion. Do you believe that mandatory removal is something that
should be written into these regulations, given the experience we
have already had, which has caused something that seldom hap-
pens in this House, which is the repeal of something that we put
into law?

Mr. WALKER. First, I believe in my full statement I have some
reference to the fact that I think it’s important that lessons learned
from the IRS experience be considered in determining what should
be done with the Department of Homeland Security. Second, I do
think there are certain circumstances where certain actions should
result in removal. At the same point in time, I think it’s important
that there be an appropriate due process, involving qualified and
independent players as a check and balance when you are talking
about somebody losing their job.

So I would be happy to provide additional information for the
record if you would like on that.

Ms. NORTON. You think they should be put in law, at least, or
regulations, as the IRS was? We put them in statute. They’re not
even in regulations here in DHS. It’s at the discretion. This is the
first time I think even anybody thought about this. At the discre-
tion of the Secretary, without anything written down, you can be
instantly removed.

Mr. WALKER. My personal opinion is it should be in either law
or regulation, because both of those will result in some type of due
process consideration of what they are. Then second, after that
ends up happening, then you have to determine what type of ap-
peal process there might be, if there is a perceived inequity in the
application of whatever the law or the regulations lay out.

Ms. NORTON. Thank you very much, Mr. Walker.
Mr. WALKER. Thank you.
Mrs. DAVIS OF VIRGINIA [resuming Chair]. Mr. Walker, as al-

ways, it’s been a pleasure having you here. Thank you for coming
to testify. I’m sure some of our members may have additional ques-
tions they want to submit for the record.

Mr. WALKER. Thank you, and good luck this afternoon for both
of our sakes.

Mrs. DAVIS OF VIRGINIA. Thank you very much, and thanks for
your patience.

We will now move on to panel three, and I’m sorry to keep you
all waiting. I have some other not so great news for you. I’ve just
been told we have to be out of the room at 1:15 because the room
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has been booked for another hearing. So we need to move on to
panel three, and we’re very fortunate to have on our third panel
representatives from the three largest unions at DHS.

First of all, we’ll hear from Mr. John Gage, National President
of the American Federation of Government Employees. Then as al-
ways, we’re pleased to have back Ms. Colleen Kelley, national
president of the National Treasury Employees Union. And last but
not least, we’ll hear from Mike Randall, president of the National
Association of Agriculture Employees.

Again, thank you all very much for being here today and thank
you for your patience. As always, it is the policy of this committee
to swear in our witnesses. So if you would all please stand and
raise your right hands.

[Witnesses sworn.]
Mrs. DAVIS OF VIRGINIA. Let the record reflect that the witnesses

answered in the affirmative.
You may be seated.
Mr. Gage, again, thank you for being here today. You are now

recognized for 5 minutes.

STATEMENTS OF JOHN GAGE, NATIONAL PRESIDENT, AMER-
ICAN FEDERATION OF GOVERNMENT EMPLOYEES; COLLEEN
M. KELLEY, NATIONAL PRESIDENT, NATIONAL TREASURY
EMPLOYEES UNION; AND MIKE RANDALL, PRESIDENT, NA-
TIONAL ASSOCIATION OF AGRICULTURAL EMPLOYEES

Mr. GAGE. Thank you, Madam Chairwoman.
We have a detailed statement that we submitted with some of

our concerns and recommendations to the overall plan. I wanted to
talk, and of course we met with Secretary Ridge, had a good discus-
sion with him. I really hope that further discussion with Secretary
Ridge is going to enable us to correct some pretty glaring problems
with the DHS personnel system.

It’s just a couple of observations. I mean, getting the details right
on this new personnel system is going to be very, very difficult.
When we see the Department coming out of the box, intentionally
excluding from the system fair checks and balances to correct mis-
takes and to safeguard against abuses, I am pretty shocked about
that. And I know your questions about training, and I think train-
ing is going to be a huge issue.

But now that we have all these trained and various degrees of
trained supervisors to start the system off with taking employees’
rights away, where they can contest problems or abuses or mis-
takes that these supervisors make is just not the way it should be.
If this system is so good, and when you hear the personnelists talk
about it, well, if it’s so good, it should welcome scrutiny. Slanting
the standards of evidence, minimizing collective bargaining, setting
up management as the sole judge and jury on discipline and pay,
employees’ sense of fairness and credibility that they should have
in this system, it’s just not going to happen.

When they talk about all the inclusiveness that the DHS system
process went through, it did. It talked with 2,000 employees. Just
about all those 2,000 employees said, don’t take our rights away,
there’s no reason for that, it’s not mission oriented. Almost all of
those 2,000 employees said, my supervisor is going to rate me and
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determine my base pay and that concept is very foreign to what we
currently have in the supervisor/employee relationship. And the
ability to put up an appraisal system for 175,000 employees that
is going to be done fairly hasn’t been done yet.

Now, to put the extra added attraction that these supervisors can
also determine employees’ pay, when in the past whether they
could rate a person fairly at all was in question, and to take away
the employee’s right to any appeal or to any scrutiny, employees
are very distraught about this. They are very concerned about it.

Senator Voinovich asked Admiral Loy, and I’ve asked him the
same question, give me an example where collective bargaining
stops this agency from doing anything. There are no examples.
When we talk about deployment, that it’s a mission issue of deploy-
ment, yes, it very well could be. But it also could be a supervisor
in San Diego re-deploying a border patrol agent or officer to Texas.

Now, shouldn’t there be at least a post-bargaining discussion, a
post-implementation discussion of those types of arbitrary moves?
This isn’t Secretary Ridge making these moves. These are very low
level supervisors who can have all kinds of different agendas going
on. And to take employees’ rights away or the union’s rights away
to at least scrutinize some of these decisions is really overkill.

I want to make just one other observation. The fact that TSA em-
ployees, these baggage screeners, cannot have any appeal rights,
any collective bargaining rights, is shameful. These employees are
calling us daily with things that are going on in work sites in air-
ports across the country. You can see the turnover rates of these
folks. We could do a lot, I think, in stabilizing that work force. I
think they’re doing a fine job. I think they’re doing a better job
than has ever been done at our airports.

But to say that they have no rights whatsoever and no collective
bargaining rights, and that’s some type of a mission, that nexus
hasn’t been established. And I think in this country, when you say
that someone has to lose a right, you’d better well express very
clearly how that mission abrogates those rights. That test hasn’t
been made for TSA employees, and we’re going to continue fighting
to get them the rights that they deserve.

Thank you, Madam Chairwoman.
[The prepared statement of Mr. Gage follows:]

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00087 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



82

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00088 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



83

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00089 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



84

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00090 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



85

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00091 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



86

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00092 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



87

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00093 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



88

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00094 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



89

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00095 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



90

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00096 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



91

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00097 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



92

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00098 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



93

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00099 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



94

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00100 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



95

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00101 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



96

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00102 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



97

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00103 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



98

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00104 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



99

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00105 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



100

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00106 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



101

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00107 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



102

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00108 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



103

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00109 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



104

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00110 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



105

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00111 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



106

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00112 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



107

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00113 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



108

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00114 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



109

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00115 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



110

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00116 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



111

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00117 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



112

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00118 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



113

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00119 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



114

VerDate 11-MAY-2000 12:19 Jan 05, 2005 Jkt 000000 PO 00000 Frm 00120 Fmt 6633 Sfmt 6633 D:\DOCS\95409.TXT HGOVREF1 PsN: HGOVREF1



115

Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Gage, as always.
Ms. Kelley, you’re now recognized for 5 minutes.
Ms. KELLEY. Thank you very much, Chairwoman Davis, Chair-

man Voinovich.
I appreciate your having this hearing today for the subcommit-

tees and having the opportunity to testify on behalf of the 13,000
employees in the Department of Homeland Security that NTEU
represents.

To assist in the creation of a new HR system, the Secretary and
the new OPM Director assembled a design team that did include
NTEU representatives. While I believe that the collaborative proc-
ess worked well in allowing NTEU to offer our options, to address
personnel issues that the Department identified, I am extremely
disappointed with the lack of inclusion of our or other employee
representatives options in the proposed personnel regulations.

To be successful from NTEU’s perspective, any new HR system
must be seen as fair, transparent and credible to employees, or it
will fail. By these standards, the proposed regulations as written
fail in many areas. I will focus my comments today on three areas,
pay, labor relations and due process rights.

NTEU believes that any changes to the pay, performance and
classification systems must be justified by mission needs and de-
signed to minimize administrative burdens on managers, super-
visors and employees. NTEU does not believe that the pay system
in the proposed regulations meets these tests. During the research
and design process, most employees reported that they were gen-
erally satisfied with the current GS system and that problems were
cited related to the application and administration of the system by
managers, rather than to the design of the system itself.

Unfortunately, the proposed DHS regs abandon the GS basic rate
system and will provide employees with a radically different and
unproven pay banding system based almost entirely on manage-
ment discretion. The plan appears to eliminate even across the
board annual raises, allowing employees in some locations and oc-
cupations to be paid significantly less than others. The pay band
ranges will be set by an extremely complicated formula based on
mission requirements, local labor market conditions, availability of
funds and pay adjustments received by other Federal employees.

In addition, the President’s budget for 2005 request $100 million
to design this new system. This money could be put to much better
use by hiring more front line personnel.

On labor relations, the Homeland Security Act requires that any
new human resource management system ‘‘ensure that employees
may organize, bargain collectively and participate through labor or-
ganizations of their own choosing in decisions which affect them.’’
NTEU believes that the proposed regulations do not meet that stat-
utory requirement. Collective bargaining disputes will not be sub-
ject to independent third party resolution, but will be resolved by
an internal DHS board. This internal DHS board will replace the
independent FLRA in determining what constitutes an appropriate
bargaining unit for the purposes of union elections. And the scope
of collective bargaining is so dramatically limited that the require-
ment that employees be allowed to ‘‘participate through labor orga-
nizations’’ is not met.
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Under current law, the subjects of collective bargaining for the
most part fall into three categories: management rights, permissive
subjects of bargaining and mandatory subjects of bargaining. Man-
agement rights are now non-negotiable on the substance, but sub-
ject to impact and implementation bargaining. Permissive subjects
bargaining would be redefined under the proposed regs as manage-
ment rights, and again, not subject to bargaining even on impact
and implementation, and as we read the regs, even at the agency’s
discretion.

So I’m glad to hear that will be looked at by the Department,
based on Admiral Loy’s comments. But even post-implementation
bargaining will not be required on any of these issues.

Finally, any bargaining left will likely be dramatically curtailed
by a new standard that states, ‘‘proposals that do not significantly
impact a substantial portion of the bargaining unit are outside the
duty to bargain.’’ There is no definition of these terms provided and
should there be a dispute as to whether this standard is met, it will
not be resolved by an independent third party, but by the DHS in-
ternal labor relations board.

On due process, the proposed DHS regs would allow the Sec-
retary, as we’ve heard, to define an unlimited number of offenses
requiring mandatory termination without any independent review
of the charges. Now, these DHS mandatory removal offenses are
even more draconian actually than the IRS deadly sins which have
been discussed. At least the IRS deadly sins are subject to inde-
pendent review and are set by statute, not subject to the whim of
a current or future Secretary.

It is important to note that President Bush supports repealing
this mandatory termination provision that is in effect at the IRS.
And as Ms. Norton mentioned, this has currently already passed
the House. Now, under the proposed regs, we’ve heard that the
MSPB appeals process has changed. I would offer that it has been
gutted. The fairness of the MSPB appeals process is undercut as
proposed, with the MSPB not having the authority to modify agen-
cy-imposed penalties and also changing the burden of proof stand-
ard.

In conclusion, NTEU supports the mission and the personnel of
the Department of Homeland Security. NTEU wants the same
thing that I believe everyone who has been involved with the cre-
ation of the Department wants. We want a work place where em-
ployees can be successful and do quality work in an environment
where they will be treated with dignity and respect, and of course,
where the Department can act swiftly and decisively to protect our
country.

Changes in these proposed regulations are needed if the agency’s
goal to build a DHS work force capable of accomplishing its criti-
cally important missions is to be successful. As drafted, these regu-
lations do not provide for a fair, transparent and credible HR sys-
tem. And it will fail if implemented as written.

As I have heard many high ranking DHS officials say on many
occasions, failure is not an option for the Department of Homeland
Security. NTEU looks forward to continuing to work with Congress,
with the administration and the Department to change these pro-
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posed regs and to help the Department design and implement an
HR system that can be successful for the Department, for the coun-
try and for the employees.

Thank you.
[The prepared statement of Ms. Kelley follows:]
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Mrs. DAVIS OF VIRGINIA. Thank you, Ms. Kelley.
And all the way from Honolulu, we have Mr. Randall. Mr. Ran-

dall, you’re recognized for 5 minutes.
Mr. RANDALL. Thank you, Chairwoman Davis, Chairman

Voinovich. I’d like to thank you for the opportunity to come out and
testify out here, even if it’s such a long way. I thank the sub-
committee.

I’m Mike Randall, president of the National Association of Agri-
culture Employees. Besides being the president of the National As-
sociation of Agriculture Employees, I work for USDA Plant Protec-
tion and Quarantine in Honolulu as a plant protection and quar-
antine officer.

We represent the Legacy-Agriculture bargaining unit split be-
tween DHS and USDA in March 2003. We continue to represent
employees in both. We can make comparisons of the two commu-
nications systems and management styles between APHIS-PPQ
and CBP. We can see the before and the after.

Agriculture inspectors perform regulatory compliance work. They
need to make on the spot decisions. They have to take educated,
supportable risks without consulting their supervisors. They need
to have enough authority and not be in fear of losing their jobs.

Who would think of regulating a walking stick unless it had in-
sect exit holes, was made of citrus wood or had mud on the tip?
These are all reasons to regulate a walking stick. The customer is
not going to be happy about having his walking stick regulated. We
can try to explain our actions.

Our union collaborated with DHS and the other labor organiza-
tions in the development of the personnel system prior to the agen-
cy making its decision upon the regulation proposals. We were ob-
viously not in at the decision phase. DHS and OPM need to materi-
ally modify the proposal if they intend to provide a humane system
and an environment that will address the needs of our specialty in
the Department’s mission and be fair to our bargaining unit em-
ployees.

The proposed DHS personnel system proposals are designed for
a police or military organization, not at all appropriate for the civil-
ian labor force. They are not designed to advance unique missions
and goals of protecting American agriculture. They discourage nec-
essary communication and feedback essential in the scientific pro-
gram and instead encourage silence and a management retaliation.
They will not attract and maintain a highly skilled and motivated
work force for performing homeland security functions and agri-
culture quarantine inspection functions. That presages disaster for
DHS’s mission to the extent it encompasses protecting American
agriculture and food supply.

In order to make sweeping changes in the personnel system and
be successful in accomplishing DHS’s missions, the Department
will need buy-in from the employees. Unfortunately, given Cus-
toms’ and Border Protection’s refusal to adhere to the personnel
system by which it has been obligated to abide by March 2003, and
its evident lack of desire to improve the lot of our agriculture bar-
gaining unit employees through purely administrative actions it
could have taken, we do not, and we cannot trust CBP or DHS in
their roll-out of the new personnel system.
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On pay, it’s hard to have trust. The changes in pay require trust.
Countless management actions or inactions during the past year
have caused distrust. There have been continuing pay fiascos
where employees have gone up to a month with no pay or the
wrong pay. CBP has imposed shift changes and canceled overtime,
leaving agriculture quarantine work undone. This has resulted in
decrease in pay for most agriculture inspectors.

DHS’s pay banding proposal has a component based upon per-
formance evaluation. Legacy-Agriculture employees are fearful of
this performance component. CBP has inserted other Legacy agen-
cy managers from INS and customers into the front line agriculture
reporting chain. Many Legacy agency managers from other agen-
cies have demonstrated and continued to show disdain and dis-
regard for the agriculture protection mission. These managers are
now in our performance evaluation food chain. As agriculture in-
spectors know, a bit of bad food in the food chain can cause Mad
Cow.

Labor management relations, no communication is the apparent
goal of DHS. This starts with prohibitions on union presence at for-
mal meetings and negotiations. Prohibitions extend to the em-
ployee deployment and new technology. These prohibitions in bar-
gaining are so expansive in scope they effectively preclude any
meaningful negotiations including anything classified as work or
any item that an employee touches. Bars on negotiations over de-
ployment exclude most actions employers could perform involving
a verb, any verb. What is not classifiable as a deployment? Not
much, if anything.

The new technology prohibition could preclude negotiations about
safety issues arising from an introduction of a new technology.
Shame. During our first year with CBP, CBP management showed
little to no interest in complying with existing law and regulations
regarding labor relations. CBP continually violated an FLRA medi-
ated settlement agreement we reached previously with USDA, an
agreement that required negotiations. They violated a memo issued
by Under Secretary Janet Hill that clearly states that this and
other pre-DHS agreements were binding upon DHS management.

Nevertheless, CBP insisted upon implementing without negotia-
tion and offered only post-implementation bargaining. Negotiations
have yet to occur, despite numerous requests.

Often, CBP wrongfully claims national security. An example is a
refusal to provide the union a list of the employees we represent
in their work locations, a contract requirement ignored. I guess
they just don’t want us to know who we represent and where
they’re at.

Even when CBP does not assert national security, it implements
countless changes without negotiating, occasionally offering post-
implementation bargaining. This is another way to say, we really
don’t want to negotiate with labor and the employees it represents.
We spit on your contracts and agreements. It does not please the
king.

CBP, a law enforcement agency, should observe the law, not
flaunt it. Now, DHS would change the rules to legalize all CBP’s
transgressions. Where are we going with this personnel system?
Many of these proposed personnel system changes will cement the
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foundation of an authoritarian law enforcement work place. Agri-
culture work is regulatory enforcement compliance from the public
as sought, not extracted. Agriculture work requires that input be
taken from the field.

Changes in a scientifically sound program must be suggested, ob-
served and tested from the field from the front line. These things
cannot be dictated from central control, top down management,
particularly from CBP management, dominated by former Customs
managers, who have zero training, experience or understanding of
the agriculture mission and no desire to learn.

Mrs. DAVIS OF VIRGINIA. Mr. Randall, I don’t mean to be rude
and interrupt you here, but we have your full statement in the
record. Could you summarize it? I know that Senator Voinovich has
to leave, and we have to be out of the room. We’d like to have time
for questions.

Mr. RANDALL. DHS needs professional, experienced, scientifically
schooled agriculture inspectors to continue the agriculture mission.
It will not succeed should DHS-CBP decide to replace these inspec-
tors with generic law enforcement types. Many agriculture inspec-
tors have been offended by the CBP management style, they are
being chased away from the agency. Career change is at the center
of discussion with many long term employees not yet at the retire-
ment threshold.

With communication, trust can be built. Without communication,
there is no trust and the system fails. There are a number of good
ideas in the proposal; however, there is too much in the proposal
that thwarts communication and kills mutual respect and trust.
These proposals do not meet the standards and values the collabo-
rative groups set. Diversity is another one of these values.

Thank you, Chairwoman Davis and Chairman Voinovich. Thank
you for the opportunity to fly all the way out here from Honolulu
and I hope everybody has a good lunch.

[The prepared statement of Mr. Randall follows:]
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Mrs. DAVIS OF VIRGINIA. Thank you, Mr. Randall, and I appre-
ciate your flying all the way out here from Honolulu, and sorry you
had to come from warm weather to cold weather. And I hope I get
lunch today. I’m not sure I’m going to. And I doubt Senator
Voinovich is, either.

Senator Voinovich, I’m going to go to you first, because I know
you have to leave.

Senator VOINOVICH. First of all, I want to thank you for being
here. I also want to thank you for the input that you’ve had in this,
I think it was 10 months of dialog between the unions and the peo-
ple in the Department. I’m a little disappointed, Mr. Gage, that you
feel that some of the observations that your folks had were ignored
in terms of some of the final regulations.

One of the reasons why we’re having this hearing is to give you
a chance, as I mentioned earlier, to air your concerns publicly
about this in hopes that we can see some changes made during this
period. And I welcome, and I know you’ve got them it in your state-
ment, your thoughts as to what are the key issues that you really
think need to be addressed for this to be a successful operation.

Second, Mr. Randall, it appears from what I can glean from your
testimony that part of your concern about these new regs is the
very bad experience that your people have had who have been
transferred over to this new department, is that correct?

Mr. RANDALL. Absolutely. Our structure, anybody above GS–13
has been removed from our working environment in agriculture,
shipped off to admin, to enforcement, to intelligence. Very few
times has anybody from Agriculture been selected to command an
overall operation in a port situation. Those people are gone, our or-
ganization has just been slipped into the Customs organization
that is insensitive to the agriculture mission.

We have important homeland work to do, we’re willing to do it,
we have to continue doing the agriculture work 24 hours a day. It
cannot stop being done for a moment, because the chances of let-
ting in something agricultural, you can weigh that against the ter-
rorism risk. It’s ever-present. It’s just as bad.

Senator VOINOVICH. That’s something that I’m going to look into.
One of the concerns that I think all of us had was that if you inte-
grated various agencies into this new department, what kind of an
experience would it be for them. Obviously yours hasn’t been very
good, and I think you’ve raised some legitimate concerns here.

One of the things that I was worried about in the beginning was
the collaborative process. Many of you may know I would have
liked to have seen mandatory arbitration, because I felt that arbi-
tration might lead to more openness and responsiveness. Could you
share with me your observations about the process and what was
good about it? What part of it most bothered you?

Ms. KELLEY. Well, I would say, Senator, that the process was
good, as far as it went. It just did not go far enough. Our involve-
ment was around data collection, information gathering and infor-
mation sharing, all of which was wide open and shared with all the
members of the design team.

But the inclusion and collaboration stopped there. There was no
collaboration on prioritizing the options presented to solve the
problems, talking about which pieces could be used from different
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options to come up with a solution. And in most areas where there
were a range of options identified to solve a problem the Depart-
ment identified that was a valid issue, they seemed to have always
chosen the extreme solution, rather than one that would solve the
problem they identified.

So we were not involved at all in decisionmaking leading up to
these proposed regs. I mean, it stopped with information sharing.
And then of course, we did have the SRC meeting, the open hear-
ing. But it was, the things that are in these regulations were a sur-
prise. They do not reflect NTEU’s work as a part of this design
team. And no explanation——

Senator VOINOVICH. The point is that you were on the design
team, but that design team dealt with the issues you just men-
tioned?

Ms. KELLEY. It was fact gathering, data collection, information
sharing.

Senator VOINOVICH. Information sharing. But then who made the
recommendations for the regulations?

Ms. KELLEY. We had no role in that. DHS and OPM did that.
Senator VOINOVICH. What was the steering committee?
Ms. KELLEY. The senior review committee, we had a 3-day hear-

ing where we talked about issues as a result of presentations of the
design team, and from there, the Department and OPM went off
to write the regulations.

Senator VOINOVICH. I think Director James and Admiral Loy
mentioned the ‘‘senior design team.’’

Ms. KELLEY. The senior review committee.
Senator VOINOVICH. Were you on the senior review committee?
Ms. KELLEY. I was. We all were. That was the 3-day meeting.
Senator VOINOVICH. So that was the senior review committee.
Ms. KELLEY. Yes.
Senator VOINOVICH. They heard from you during that 3 day pe-

riod. And then after that was over, you’re not sure who got in the
room and decided on——

Ms. KELLEY. I know it wasn’t us. Now, there has been ongoing
access and communication. I mean, if we need to talk to the Sec-
retary or OPM, we have those opportunities to ask questions and
they’re clarifying questions. But I have never received an expla-
nation as to why the most extreme solutions to the issues were put
in these proposed regs versus other options that had been put forth
that would have addressed the Department’s issues.

Senator VOINOVICH. All right. Was it more open than you ex-
pected it would be? I know we talked before about what was going
to happen. I was concerned that they would go off and quickly
make decisions, and Director James indicated to me that she
wasn’t going to do that, they were going to try to get as much input
as possible.

Ms. KELLEY. I think the information sharing and data collection
was wide open and it was transparent and it was all inclusive.
That part of it was. But at one point, we had asked that the 52
options that were being presented to the senior design committee,
that the design team would do more to prioritize them, to perhaps
pare them down and present the top 8 or 10 to the senior review
committee. And those recommendations were declined.
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Senator VOINOVICH. So what happened was that they developed
the recommendations, you got the information and then they met
with you in that 3 day period and talked about the 52 options?

Ms. KELLEY. Yes.
Senator VOINOVICH. And the 52 options were related to the 6

areas that they were looking at?
Ms. KELLEY. Yes.
Senator VOINOVICH. OK. What you’re saying is that those were

discussed during the 3-days, and that you feel some of the options
that were more palatable to your way of thinking were ignored and
that the ones that you considered more extreme were the ones that
got preference, is that right?

Ms. KELLEY. Yes. And I would add, not only that were more pal-
atable to NTEU, but that solved the problem the Department iden-
tified. For example, the speed with which appeals are heard and
resolved, the speed with which bargaining is conducted. We pro-
posed and were willing to come up with solutions that would have
addressed those issues as defined.

So I wouldn’t even say it was just about palatable. We provided
options and supported options that solved the problem they identi-
fied.

Senator VOINOVICH. In your opinion, they did what fulfilled the
mission they were trying to accomplish?

Ms. KELLEY. Yes.
Senator VOINOVICH. Have you compared the proposed regulations

side by side with your preferences?
Ms. KELLEY. We are in that process now, of course, with the 167

pages. We are doing exactly that, and we will be responding to all
of them, even much more than what you heard from us today. Be-
cause there are single words in those 167 pages that make a big
difference that we didn’t even have the opportunity to talk about
today.

But yes, we will be aligning those and show what solutions could
be implemented that solve the Department’s problems and are ap-
propriate solutions that are not extreme. We will be doing that.

Senator VOINOVICH. I think that the members of our committee
would be interested in your views on those options. That would be
very helpful to us, and perhaps we can also weigh in and share
those with the Director and Mr. Loy and Secretary Ridge.

Ms. KELLEY. That would be great, thank you.
Senator VOINOVICH. Mr. Gage.
Mr. GAGE. The concern I have on the design team, and especially

the 3-day meeting is that there was a disconnect between HR types
and operational managers. And I think in our debate, and when we
were talking about these things, I thought there was somewhat of
a movement among the operational managers that when you dis-
cussed these things from a practitioner’s point of view on behalf of
employees that they really didn’t understand what a lot of these
things would do, and the time and money and what a huge change
it was going to entail on the work site, in the middle of this critical
mission.

That’s the thing I’m still concerned about with Homeland Secu-
rity. Going into some really radical moves here at a time when the
agency is new and when there’s strain on the management anyway.
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I’m really hoping that Secretary Ridge will look at this from not
the theoretical abstract HR point of view, but from a real oper-
ational one, and see that some of the things we’re saying really
make sense from an operational point of view.

Senator VOINOVICH. So your observation is that the human re-
sources people prevailed over the operational people?

Mr. GAGE. Yes, at this point. Hopefully it’s not over yet.
Senator VOINOVICH. Well, one of the things we’ve been trying to

do is to bring HR people up and give them more input into the
process. But what you’re saying is, they’ve come up with a lot of
ideas, but from a practical point of view, you don’t think some of
them make sense.

Mr. GAGE. I would hope their input period is over. [Laughter.]
Senator VOINOVICH. I would like, if you feel comfortable, for you

to share with me some of the complaints that you have received
from TSA employees. I must tell you that since I’ve had my pace-
maker installed, I’ve really gotten to know some of the people in
TSA quite well. [Laughter.]

I’ve been all over the country, and I really go out of the way to
stop and talk to TSA employees and you’re right, there’s a lot of
unhappiness. But I’d say it’s 50–50. Some say things are fine, oth-
ers say we’ve got problems. One thing that I have observed,
though, is that the managers really have not had the training that
they need to do the job that they’re supposed to do.

And the difference from one place to another is absolutely as-
tounding. It is my understanding that TSA may eventually be
merged into the new personnel system. It seems to me that if
they’re going to do that, then it might make sense to give the op-
portunity to TSA employees to bargain collectively.

Mr. GAGE. It’s so incredible that they know that there’s all these
problems, but the No. 1 thing is, you can’t give an employee the
right to contest anything. And that just doesn’t add up to me.
When you know there’s things going wrong, and employees really
have nowhere to turn, that’s the thing that breaks your heart
about this and I think really causes a great sense of frustration in
our work force there.

Senator VOINOVICH. Well, again, I’m interested in getting your
best information on the options and what you think the alter-
natives could be.

Mr. GAGE. Thank you, Senator.
Senator VOINOVICH. I’m going to excuse myself. I apologize for

running out. But again, thank you for all of the work that you have
done, and I hope to continue to work with you in the future.
There’s a whole lot more on the table. One of these days I’d like
to have a hearing on the Defense Department.

Mrs. DAVIS OF VIRGINIA. When you do, I think I might like to
join you.

Thank you, Senator.
Senator VOINOVICH. Madam Chairwoman, thank you very much.

I’ve enjoyed working with you, and I look forward to working with
you in the future. Hopefully this afternoon we’ll get GAO.

Mrs. DAVIS OF VIRGINIA. I hope so. Thank you, sir.
And again, I apologize to our panel. They have scheduled this

room for another hearing, so we’re being pushed out. But I do want
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to, Mr. Gage and Ms. Kelley, ask you this. I was real pleased to
hear Director James and Admiral Loy talk about the collaboration
and the openness and thought that you all were going to be happy
about that.

But I’m really disappointed to hear that the openness was basi-
cally just for fact finding information. And in that regard, I assume
you had the ability to give some recommendations. And if so, were
any of your recommendations, Mr. Gage or Ms. Kelley, were any
of your recommendations, even 1 minute one, were any of them
used?

Mr. GAGE. Well, in the key area of employee appeals, collective
bargaining, no.

Ms. KELLEY. And in pay, I would also add no. What I would say
about the openness of the process on the information gathering is
that was a very positive experience for me and for NTEU. Because
very often in dealing with agencies, even in a bargaining environ-
ment, we are constantly chasing information and trying to get the
facts upon which they are relying. In this case, I do feel that we
have all the information that they are looking at. But we were ex-
cluded from any impact on the decisionmaking process.

We did put forth options that, as I said, as we put them up in
the design process, I will put them up tomorrow, send them to you
and to Senator Voinovich as he requested, to show that the options
we put forth solved the problems that the Department identified.
And yet they were not adopted.

Mrs. DAVIS OF VIRGINIA. Did the Department give you any rea-
son why they did not use your options, the ones you preferred?

Ms. KELLEY. No. In fact, probably the one thing I haven’t said
about the process that needs to be said is, what was missing from
what I describe as a true collaboration is, at the point of where
data collection was over, there was no give or take. There has been
no response, at least to me, and I don’t know about John or Mike.

But I have had no response as to why our options were not
adopted. We have just seen what it is they proposed and without
exception, I would define it as, they chose the extreme solution to
the problem rather than other viable solutions that met their needs
and were better decisions for the Department and for employees.

Mrs. DAVIS OF VIRGINIA. But now they have to go back, you go
back and you write down what you don’t like. Do they then not
have to come back to us and tell us why? Is that not correct? They
have to come back to us and explain why they did what they did?

Ms. KELLEY. Yes.
Mr. GAGE. What we don’t agree to. But the thing that is in these

things, I mean, OK, they set up a board and they say, we’re going
to have collective bargaining. But then they get cute and we talked
about gamesmanship, I heard Congressman Mica talking about it.
All right, let’s not have gamesmanship on either side, and you don’t
define collective bargaining in a way that really neutralizes it, or
you don’t tell the MSPB that they can’t mitigate an action. That’s
ridiculous when it comes to due process.

And I think if we get some of those things out, well, I just hope
Secretary Ridge, when we can sit down and explain exactly what
these things mean, and how they will hurt the employees, and they
really don’t put any type of fairness into the system, that he’s going
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to be, we’re going to be able to, a little more than tinkering, but
just putting fair definitions to some of these due press issues would
help me along in this process a whole bunch.

Mrs. DAVIS OF VIRGINIA. Well, I certainly understand why DHS
and DOD have to have a streamlined process, especially with some
of the cases, with the collective bargaining. And you both know I
don’t have a problem with that.

Mr. GAGE. Neither do we.
Ms. KELLEY. We offered streamlined processes. Very, very

streamlined processes in our options. And you did not see them in
these proposed regulations.

Mrs. DAVIS OF VIRGINIA. I’m not asking some of the questions
that I need to have on record, but let me go to that again. How
quickly would your streamlined process work?

Ms. KELLEY. I believe there were two different options. One of-
fered 15 days, one offered 7. And neither of those are included, and
in fact, post-implementation bargaining is not included in these
proposed regulations, not even after the fact.

Mrs. DAVIS OF VIRGINIA. I think that goes to one of my questions
I had for you, Ms. Kelley. Can you elaborate on that post-imple-
mentation bargaining, how would it work and was it a proposal
that you put forward during the consultations and rejected?

Ms. KELLEY. Yes. It definitely was a proposal.
Mrs. DAVIS OF VIRGINIA. Can you elaborate on it, so I’ll under-

stand it?
Ms. KELLEY. This will be one of the best examples. At ports

across the country, new shifts are created every day, because of
whatever information or intelligence are received. And we accept
the Department’s need at times to put the shift in place today, to
staff it with eight people, eight employees who meet certain quali-
fications.

In the cases where they would do that for emergency reasons
without even a streamlined bargaining process, once they establish
it and everything has been taken care of and we’re safe, then a
post-implementation process would allow us to bargain over the
procedures used to staff these shifts in the future, so that if em-
ployees have child care issues, elder care, working spouses where
they prefer a night shift versus a day shift, they would have an op-
portunity through the processes we would negotiate to express
their preferences, perhaps received those assignments, we would
suggest probably by seniority.

But the Department gets to describe and define the qualifications
of the employees who can even bid on those shifts. So all of their
controls from a business perspective is there. They define the shift
they need covered, the number of employees, the qualifications of
the employees. And what we would have the opportunity to bargain
after the fact and for in the future, for the long run is how that
shift is staffed, so employees can express a preference and have
some say as they do today, and as they have done for years.

Mrs. DAVIS OF VIRGINIA. But it doesn’t stop the Department from
accomplishing the mission that they had at that particular mo-
ment.

Ms. KELLEY. No, it does not. They act, they do what they need
to do, and they assign the eight people. And then after the fact, on
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the assumption, our assumption is this will continue whether it’s
for 30, 60, 90 days or a year, so let’s talk about the assignment,
how that happens in the future with employee involvement. That’s
what post-implementation bargaining would be. And that scenario
plays out day after day in port after port across this country,
throughout CBP.

Mrs. DAVIS OF VIRGINIA. I’m going to be interested in hearing
from DHS why they rejected that particular proposal.

Let me see if I have any other quick questions I can ask. I’m sure
I’m going to have some for the record, if I could get you all to re-
spond back. Just out of curiosity, Mr. Gage, how many of the
50,000 employees at DHS who are represented by AFGE, how
many are dues-paying members, do you know?

Mr. GAGE. In the Border Patrol, we are very heavily organized.
We have over, I think we have about 9,000 or 10,000. We’re prob-
ably at about 65 or 70 percent ratio in the Border Patrol. In INS,
it’s lower than that. But I’m trying to think, in the new CBP, for
instance, we have, it’s probably more of like a 40 percent ratio of
union members, 35, 40 percent in the Legacy-INS area. Then we
have a lot of small, we have some attorneys and the membership
there is a little lower. But it really depends on the group. The Bor-
der Patrol is probably the most highly organized.

Mrs. DAVIS OF VIRGINIA. Is there any way for you to get back to
me on a number?

Mr. GAGE. Sure.
Mrs. DAVIS OF VIRGINIA. If you could, overall. Don’t break it

down in agencies, but overall of the 50,000, just so we’ll have it.
It would give me some idea of what we’re looking at.

Mr. GAGE. OK.
Mrs. DAVIS OF VIRGINIA. And I have one last question, and then

we’re going to have to dismiss. Ms. Kelley, the regulations as
you’ve said cut back on collective bargaining. But the statement by
the Department insists that they’re willing to work collaboratively
with the unions, even in areas where bargaining is not required.
Do you see that as an opportunity to work with them?

Ms. KELLEY. I know that’s what they say. I don’t believe that it
will happen. I believe there will be enough leeway in the advice
that is given that it will not be encouraged, supported, that man-
agers won’t be held accountable to do it, and because there is not
bargaining, it will be an excuse to not discuss, collaborate, share
information or do anything.

In our experience, over the past year, as a lot of new issues have
come forward, because of the combination of so many employees
into CBP, for example, we have seen exactly that, that they have
run roughshod over the process even that is in place today.

Mrs. DAVIS OF VIRGINIA. I think we all agree, and you all shook
your heads and agreed with me earlier that there does need to be
some changes. As with anything, and I’m one of the first ones
guilty of it, change is scary. It makes people nervous, especially
when you’re talking about their livelihood. I’m hoping that we can
all work together and come up with something that’s good for our
Federal employees. Because you are an asset to us.

The one thing that I have been very pleased with AFGE in, and
with NTEU, is that the times I’ve spoken to you, we haven’t always
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agree, but we’ve always been open and discussed the issues. I’m
hoping we can continue that process.

And as always, I thank you all for coming and for being wit-
nesses today for us. Hopefully we can work through this and get
some sort of model that will be good for our Federal employees
down the road. We’re going to have some bumps, and we all know
that. I’m hoping that these hearings will make it open and we can
get over those bumps without too many injuries along the way.

Anything else?
[No response.]
Mrs. DAVIS OF VIRGINIA. I thank you all for coming, and again

thank you for your patience. With that, the hearing is adjourned.
[Whereupon, at 1:05 p.m., the subcommittee was adjourned, to

reconvene at the call of the Chair.]
[Additional information submitted for the hearing record follows:]
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