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STATUS OF THE IMPLEMENTATION OF THE
PIGFORD V. GLICKMAN SETTLEMENT

TUESDAY, SEPTEMBER 28, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 4:05 p.m., in Room
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of
the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order. This is the Judi-
ciary Subcommittee on the Constitution. I'm Steve Chabot, the
Chairman of the Committee. I welcome everyone here this after-
noon and I’d like to thank everyone for being here today for this
very important hearing.

However, I feel that it’s necessary to qualify that statement by
saying that it’s unfortunate that we even have to be here because
time after time it appears that the wrong choices have been made
by those in positions of authority. I trust that today’s hearing will
enable this Subcommittee to examine those issues that are of ut-
most importance and will enable us to make a substantive and se-
ries of substantive recommendations to remedy the injustices that
have occurred.

I would like to take this opportunity to recognize a few people:
Arianne Callender of the Environmental Working Group; Mr. John
Boyd, with the National Black Farmers Association; Mr. Thomas
Burrell, with the National Black Farmers and Agriculturists Asso-
ciation; and Shirley Sherrod, with the Federation of Southern Co-
operatives, for taking the time to provide this Committee with in-
formation. Through these individuals and others, it has come to
this Subcommittee’s attention that a second hearing is necessary in
order to take additional testimony from additional witnesses, and
some of the people that I just mentioned may very well be wit-
nesses at the next hearing. I've directed my staff to investigate the
scheduling of a second hearing and we will work with folks to make
sure that that’s at as convenient a time as possible.

When slavery was ended in the United States, our Government
made a promise, a restitution of sorts, to the former slaves that
they would be given 40 acres and a mule. While we can debate
whether this allotment was intended to compensate the freed
slaves for their involuntary service, what is clear is that this prom-
ise was intended to help freed slaves be independent economically
and psychologically as holders of private property.
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What also is clear is that the very Government that made this
promise through the People’s Agency established back in 1862
under President Abraham Lincoln, the Government has sabotaged
it by creating conditions that make sovereign and economically via-
ble farm ownership extremely difficult.

This is the backdrop against which we will be examining the
issues before us today. We are here to consider the administration
of the 1999 Consent Decree, which resulted from the civil rights
case of Pigford v. Glickman.

The Consent Decree was developed to provide some monetary
restitution to black farmers who were victims of racial discrimina-
tion carried out by the United States Department of Agriculture,
the very institution designated to assist them, supposed to be done
in a swift and timely manner.

Rather than help black farmers, this agency has been instru-
mental in causing their decline. Since the early 1900’s the number
of black farmers has decreased from nearly one million to fewer
than 18,000. During this time, when black farmers tried to seek
justice by filing discrimination complaints with the USDA, the
United States Department of Agriculture, their claims were either
ignored or dismissed, most without an investigation.

Ultimately, several of these black farmers, all whose claims of ra-
cial discrimination had been disregarded by the USDA, filed a class
action suit against that agency. After extensive negotiations a set-
tlement was reached that established a process to have all the dis-
crimination claims heard in a timely manner. Yet, in an ironic
twist the process that was created to provide a forum for those
whose claims had been shut out has itself shut out nearly two-
thirds of all who wanted to have their discrimination claims heard.

Whether or not each of these claimants would have prevailed on
the merits is not the issue before us today. The process should have
at least allowed them the opportunity to be heard. We cannot in
good conscience allow a settlement that leaves out more potential
claimants than it allows in to go unexamined or remain unsolved.

All the parties involved are responsible for developing a solution,
whether it be modifying the current Consent Decree, creating a
subsequent Consent Decree, or some other process, to stop the de-
structive cycle from reoccurring. The first step in this process
should be to provide the nearly 65,000 people who were denied
entry into the process the opportunity to at least be heard. We will
never be able to put the racially discriminatory practices that have
occurred and continue to occur within the USDA behind us until
every one of these individuals has at least had the opportunity to
be heard.

This is just one of the many problems with the Consent Decree
that my colleagues and I hear about nearly every day. It is my sin-
cerest hope that this hearing will help us all get a better under-
standing of what precisely the problems are, what potential solu-
tions there may be, and what we can do to ensure that the Govern-
ment never finds itself in a similar situation again. Too much has
been lost and too much is at stake for black farmers to just accept
the solution in 1999 that has failed more people than it has helped.
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And that is my opening statement. And I would now yield to the
gentleman from Michigan, the distinguished Member of this Com-
mittee, Mr. Conyers, for an opening statement.

Mr. CoNYERS. Thank you, Chairman Steve Chabot. We appre-
ciate your remarks, and I thank my colleague Bobby Scott, the
Ranking Subcommittee Member, for allowing me to just make a
brief statement because I am asking to be excused to go to the
floor. I have to manage a bill.

But John Boyd of Virginia came to me a number of years ago
now about this problem that we have been in, and since April 14,
1999, where we declared victory with black farmers, something in-
credible has happened. And by the way, I thank you for your open-
ing statement, Chairman Chabot, because you are probably ready
now to go on the reparations bill that’s been languishing before this
Committee for many years. Your analysis of the plight of African
American farmers is right on. But here is the problem. We have 90
percent of the claims being denied and 65,000 people, farmers,
turned away.

Now, look, folks. That isn’t justice. Something is wrong. I want
to thank Sister Roth for all that she’s done in her capacity over the
years as the monitor. But I really want to tell you that the plight
of the black farmer is just as bad as it was in 1910 when black
farmers owned almost 16 million acres of land, when today it is
only a couple of million at best. The farmers are disappearing and
so I want to make a direct appeal to Randi Roth—to Michael
Lewis, the adjudicator. Brother Lewis, please open up this process
so these 65,000 farmers can have their day of justice occur. There’s
a lot that you could do in the interpretation of this court order. I
know that and you know that. Please, Al Pires, the class counsel,
please join with us and try to get this Consent Decree amended or
we are going—this will go down in history as one of the greatest
governmental injustices that has ever occurred.

And T am here—I have been in this thing from the beginning.
And I am going to stay with this Committee, the Chairman and
Bobby Scott and Mel Watt, until the end. And I thank you so very
much.

Mr. CHABOT. I thank the distinguished gentleman for his state-
ment. I would now yield 5 minutes to Mr. Scott from Virginia.

Mr. ScorT. I thank you, Mr. Chairman. I would like to take this
opportunity to thank you, the Judiciary Committee Chairman, Mr.
Sensenbrenner, the Agriculture Committee Chairman, Mr. Good-
latte, for your agreement to develop this hearing for the open bi-
partisan and productive manner in which you and your staffs have
proceeded to do so. I must also acknowledge the work and dedica-
tion in developing this hearing by Judiciary Committee Ranking
Member Conyers and Subcommittee Ranking Member, Mr. Nadler,
and their staffs working on this as well.

There are several other Members and their staffs who have con-
tributed to this effort, including the gentleman from North Caro-
lina, Mel Watt, Bennie Thompson from Mississippi, Ed Towns from
New York, G.K. Butterfield from North Carolina, Sanford Bishop
from Georgia, and Joe Baca from California. Of course this hearing
would not have been possible without the hard work and deter-
mination of all of the representatives and advocates of black farm-
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ers too numerous to list who have worked with us in developing the
hearing over the last year. This has truly been a collaborative ef-
fort of all of those that I have mentioned and more.

Now, this hearing is just about the Pigford settlement. There are
many other issues and problems with USDA, and there are a num-
ber of efforts under way to address those problems. Among those
are lawsuits and complaints by Hispanic women and Native Amer-
ican farmers. There is also a new lawsuit pending by black farmers
alleging continuing discrimination since the period covered by the
Pigford case as well as continuing allegations and complaints of
discrimination by USDA employees.

I believe that all of these civil rights issues warrant oversight by
the Judiciary Committee, and I appreciate you mentioning that
they will be the focus of subsequent hearings. Everyone who needs
to testify today obviously could not be accommodated in one hear-
ing, and so I thank you for committing to the subsequent hearings.
We have had a lot of people, like Tom Burrell and attorney James
Myart, John Boyd from Virginia, Representative Henry Brooks
from Tennessee, who have worked on this, and we obviously
couldn’t get everybody in this one hearing.

The U.S. farm services programs date back to 1862. Through
their history the programs have been laden with the pall of racial
discrimination in blatant as well as subtle ways. The Federal Gov-
ernment has stepped up its loan and technical assistance programs
to farmers in recognition of the growing capital and other needs of
farmers to stay viable, but black farmers have been largely left out
due to discrimination and neglect.

In the early 1900’s there were as many as a million black owned
farms with about 16 million acres. Now there are an estimated
18,000 such farms, less than 3 million acres. Black farmers com-
plained but no systemic action was taken to remedy the situation.
And to add insult to injury, in 1983 the Civil Rights Office in
USDA was closed down. Many complained about rampant discrimi-
natory practices but others did not even bother, understandably,
expecting that nothing would be done to address their complaints.

The Judiciary Committee looked into this issue in 1984 through
a hearing held in this subject Committee which exposed racially
discriminatory practices then in existence in USDA’s loan and as-
sistance programs and its nonexistent civil rights complaints proc-
ess. Unfortunately, no substantial remedial effort was undertaken
by either the Administration or by Congress until Secretary Glick-
man, in response to the growing and persistent complaints of black
farmers and the disarray in complaint processing, ordered a mora-
torium on farm foreclosures and a series of reforms while pending
complaint investigations. Yet it took a lawsuit by the black farmers
in 1997 to bring about meaningful attention to the problem.

The original estimates of the backlog of pending complaints was
a few hundred. Over a thousand were discovered. Then there were
estimates of about 2,000 farmers who may have suffered discrimi-
nation by USDA. By the time the Consent Decree was entered, the
estimates had risen to 4-5,000. Over 22,000 filed claims within the
initial deadline.

However, as the deadline expired, the court found the claims
were still coming in. In fact, they were coming in so fast that the
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court extended the deadline and directed the adjudicator to deter-
mine those entitled to be included due to extraordinary cir-
cumstances out of their control. To everyone’s astonishment, almost
66,000 claimants filed for consideration during the extension.

Most of them have been considered by the adjudicator and, curi-
ously, only about 3 percent have been allowed in. Moreover, an-
other 7,800 filed beyond the extended deadline. That adds up to al-
most 96,000 claimants.

Now, Mr. Chairman, I am concerned about the adequacy of the
settlement process that leaves 70 percent of its claimants without
a determination on the merits of their claim. I don’t know whether
the problem is the sufficiency of the original notice process or in
the criteria applied to filers during the extended period, but I am
not willing to accept that nearly 66,000 individuals who believe
they have legitimate claims of racial discrimination knowingly ig-
nored notice of the initial filing deadline and chose to submit their
claims after the deadline for no good reason. I don’t know what
percentage of the claimants can show entitlement to relief, but it
is certain that some can. As long as 70 percent of those who believe
that they are entitled to recover under the settlement are pre-
vented from having a determination on the merits of their claim,
I don’t see how we can move forward with transforming the image
and effectiveness of USDA in serving minority customers fully. If
this situation is allowed to stand, black farmers will not only have
been victimized by the original discriminatory practices at USDA,
but by the remedy process as well.

So, Mr. Chairman, I look forward to the testimony of the wit-
nesses for any insights that they may provide regarding my ques-
tions and concerns about the unfortunate state of affairs of the
Pigford settlement, and I thank you and look forward to working
with you as we solve these problems.

Mr. CHABOT. I thank you very much for your opening statement.
Are there any other panel Members that wish to make an opening
statement?

Mr. Bachus, you’re recognized for 5 minutes.

Mr. BacHus. I thank the Chairman. Mr. Chairman, I want to
read really a part of what the court said in the Pigford case be-
cause I think it is at least what the court thought is the situation.
I think it is a pretty good summary.

The court, and I am quoting from the case itself, quote, the de-
partment itself, talking about the Department of Agriculture, has
recognized that there has always been a disconnect between what
President Lincoln envisioned as the people’s department serving all
the people and the widespread belief that the department is, I
quote, the last plantation, end quote, A department perceived as
playing a key role in what some see as a conspiracy to force minor-
ity and disadvantaged farmers off their land through discrimina-
tory loan practices.

In explaining this point, and noting the failure, what they say,
of the USDA to address the problem of discrimination through its
Civil Rights Complaint Project, the court goes on to say this: For
decades, despite its promise that no person in the United States
shall on the grounds of race, color or national origin be excluded
from participation and be denied the benefits of or be otherwise
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subjected to discrimination under any program or activity, receiv-
ing Federal financial assistance from the Department of Agri-
culture, the department and the county commissioners discrimi-
nated against African American farmers when they denied, delayed
or otherwise frustrated their applications for farm loans and other
credit and benefit programs. Further compounding the problem, in
1983 the department disbanded its Office of Civil Rights and
stopped responding to claims of discrimination. These events were
the culmination of a string of broken promises that has been made
to African American farmers for well over a century.

And I will just close by saying there is evidence, and I think one
reason for this hearing today is that the Consent Decree may not
be serving its intended purpose. And that’s I think a very—it’s ob-
viously a very serious charge that the court leveled against the de-
partment. And it’s certainly something that merits this hearing
today to see where we are since the court said that.

So I yield back the balance of my time, but I thank the panel for
being here on this most important occasion.

Mr. CHABOT. Thank you very much. The gentleman from North
Carolina, Mr. Watt, is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman. I don’t intend to take 5
minutes, although sometimes I don’t know how much time I'm
going to take. But I certainly don’t start this statement with the
intention of taking 5 minutes because I don’t want the folks in the
audience to get the impression that we have these hearings to lis-
ten to ourselves rather than to listen to the people who came to tes-
tify at the hearing. But I did want to take the opportunity to thank
Mr. Scott for his leadership in pulling together the concept of and
making the case for the necessity of a hearing such as this, and I
want to thank the Chairman for agreeing to have the hearing be-
cause we know the power of the Chair in this body. You can’t get
a hearing without having a Chair who’s willing to afford you a
hearing unless you go out and do your own renegade hearing,
which we have had to do on occasion and have done on this issue
on a couple of occasions. So it’s great to have a hearing inside the
formal process that has a court reporter that produces a record and
documents what is being said.

I actually have the most urban congressional district that North
Carolina has ever had throughout its history and consequently
don’t have many farmers in my congressional district. Most of the
farmers in North Carolina happen to be in eastern North Carolina
out in G.K. Butterfield’s district, Walter Jones’ district, and out in
eastern North Carolina. But there is not a single issue that I hear
more about and more complaints about secondhand, firsthand, di-
rectly with people than the plight of black farmers. And I know, be-
cause my uncles when I was growing up were farmers, how dif-
ficult it is to be a farmer. Even when you don’t have the odds
stacked against you, even when you don’t have the Department of
Agriculture and the local officials discriminating against you, it is
extremely difficult to be a farmer, even more difficult to be an Afri-
can American farmer. And so I think we need to do whatever is
necessary and I hope that this hearing can give us a basis for try-
ing to figure out what can be done to address the concerns, the
complaints that I am hearing even in my more urban congressional
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district, and that Members of the Congressional Black Caucus are
hearing over and over and over again throughout America about
exclusion of people who should be in the class, who should have
been in the class—maybe that’s a better way to put it—and wheth-
er there is some effective way to provide compensation that ac-
knowledges the discrimination that they have endured over a num-
ber of years and gets us to a point where we can start a new day
and move forward and work on issues that are confronting farmers
outside the process of discrimination and mistreatment.

So I appreciate the fact that this hearing is being held, and since
I am the last person here that might make an opening statement
before the witnesses, I will yield back quickly before somebody else
comes in and delays us further. With that, I will yield back to the
Chairman.

Mr. CHABOT. Thank you very much, Mr. Watt. Appreciate your
opening statement.

I'd first like to introduce the witness panel here if there is no
other opening statements to be made, and we want to thank all the
witnesses for being here this afternoon and participating in this
very important hearing.

The first witness I would like to introduce is Phillip Haynie, II.
Mr. Haynie is a farmer in the Commonwealth of Virginia who has
been involved in farming his entire life. Mr. Haynie has experi-
enced discrimination in his dealings with the USDA. He was in-
strumental in bringing about the class action that led to the
Pigford settlement. We welcome you here this afternoon, Mr.
Haynie.

The next witness is Randi Ilyse Roth, the court appointed mon-
itor in the Pigford case since March 2000. Prior to serving as the
monitor, she worked as a legal aid lawyer for 16 years, and since
1986 she worked for the Farmers Legal Action Group, where she
represented African American farmers and organizations, and we
welcome you here this afternoon, Ms. Roth.

The third witness is Michael K. Lewis, the court appointed arbi-
trator. Mr. Lewis was involved in the negotiations that led to the
Consent Decree, based on his many years of experience in civil
rights dispute mediation, and we thank you for being here, Mr.
Lewis.

And our final witness is Alexander Pires. He was the lead class
counsel representing the black farmer plaintiffs in the Pigford suit.
Mr. Pires has made a career of practicing agriculture law and has
been involved in the Pigford suit from its inception.

We want to thank all four of the witnesses for being here this
afternoon, and it is the practice of the Subcommittee to swear in
all the witnesses, to administer the oath to the witnesses before us.
So if you all would please stand and raise your right hand.

[witnesses sworn. |

Mr. CHABOT. We have a lighting system here which you might
have noticed, the two boxes on the desk here, and the way it works
is each of you will have 5 minutes to testify. And it starts out
green. When it goes to yellow that will let you know that you have
1 minute to wrap up. And when the red light comes on your 5 min-
utes are up, and if you could conclude close to that we would appre-
ciate it. And we always give a little leeway, if you need to wrap
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up. But to the extent you are able to stay within the 5 minutes we
would appreciate. Then each of the panel Members will have 5
minutes to ask questions of any of the witnesses. So are the lights
all ready to go here?

Okay, Mr. Haynie, you’re recognized for 5 minutes.

STATEMENT OF PHILLIP J. HAYNIE, II, HAYNIE FARMS, LLC

Mr. HAYNIE. Good afternoon. My name is Phillip J. Haynie, II.
First of all, on behalf of all the black farmers in the United States
of America, I would like to take this opportunity to thank this
Committee for holding this hearing.

Mr. CHABOT. Could you pull the mike just a little closer? We've
got a lot of folks, want to make sure everybody can hear you. You
can even grab the whole box there and pull it a little closer, and
we’ll add a few seconds at the end for you.

Mr. HAYNIE. Okay, thank you.

I'm a fourth generation farmer from Heathsville, Virginia. On
September the 14 in 1867 my great grandfather, the Reverend Rob-
ert Haynie, purchased 60 acres of land in Heathsville, Virginia.
This was the first purchase of land by a former slave in North-
umberland County. I'm about to lose a part of this land that I in-
herited due to the discriminatory practices of the USDA. For me
and my family, spanning five generations, farming is not a job. It
is a way of life.

The Pigford v. Glickman settlement was supposed to put an end
to discrimination to black farmers and compensate black farmers
for years of discrimination. This settlement has failed black farm-
ers in the following ways:

Financial compensation. According to a recent Environmental
Working Group report, that approximately 65,000 farmers did not
get a fair hearing in their cases. Black farmers were required to
go out and find similarly situated white farmers in order to deter-
mine discrimination in their cases.

I have with me today Reverend Nathaniel Jones from Gloucester,
Virginia. He’s the oldest black farmer in the United States. On Oc-
tober the 12 he will be 99 years old. How is a 99-year-old man
going to go out and find similarly situated farmers when everybody
that farmed with him is already dead? And he does not have access
to USDA records.

The second, the settlement failed to end discrimination against
black farmers by USDA employees.

The settlement failed to prevent the loss of black land.

The settlement has failed to provide educational and financial
opportunities to help young African Americans to engage in farm-
ing.

The settlement has failed to end foreclosures on black farmers
and their land.

The settlement has failed to provide the injunctive relief that is
outlined in the settlement.

The settlement has failed to provide black farmers with equal
and fair access to land in USDA inventory.

The Government has systematically and purposefully low-balled
damage estimates in Track B. They have used a model based on
averages, even when the individual Track B farmer’s operation was
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larger and more efficient than average. The USDA collects and
analyzes a lot of good data at taxpayers’ expense, but then conven-
iently ignores that information when estimating Track B farmers’
damage. In short, to the extent that any farmer in Track B has an
operation that was larger than average for that region and county,
the USDA underestimated the damage and did so purposely, and
this is statistically indefensible. Then to add in injury to insult, the
USDA’s damage model took a downward adjustment in the damage
estimate if a farmer’s crop productivity level was higher than the
average for the county, again driving the estimates back to the av-
erage even when the farmer showed better than average yields and
practice.

Just another example of how the Justice Department and the
USDA together have twisted what was supposed to be a good faith
settlement for the class into an opportunity to fight individual
farmers one by one. Those farmers now have to fight the Govern-
ment without the benefit of shared expense for the class for things
like counsel and experts. They have to fight the Government with-
out the benefit of shared learning for the class. They have to fight
the Government without benefit of the normal discovery proce-
dures. And they have to fight the Government without the benefit
of an open and transparent process.

One of the trade-offs was supposed to be a fast process. Instead
the process is taking years for Track A farmers. The monitor has
until 2007 to complete the reviews of the petition. Of course be-
cause the Government does not have to pay interest on damage,
the Government wins again if it understaffs the settlement process
and drags it out.

To sum it up, I don’t know how anyone can look at the reality
of the settlement and call it a good faith settlement. It is clear that
the Government is spending huge sums in fighting these cases. It
is clear that the damage models the USDA used in Track B cases
is not designed to produce accurate estimates for farmers damage.
It is designed to underestimate them. It is clear that the Track A
process is moving at a snail’s pace. This is not a settlement. This
is just a continuation of the USDA’s war against black farmers,
having disarmed them by false promises of a good faith settlement.
USDA has used the Office of Inspector General to intimidate and
reprise against farmers, especially large black farmers who have
filed civil rights complaints against USDA.

Systemic discrimination at the United States Department of Ag-
riculture goes far beyond black farmers. They include Hispanics,
Native American farmers, Asian farmers, women farmers, disabled
and other socially disadvantaged farmers. USDA even discrimi-
nates against its own employees.

The Conference of Black Farmers organization is in support of
legislation to correct the shortfalls of the Pigford v. Glickman set-
tlement in ending discrimination at USDA.

In closing, I pray that while the sons, daughters and the grand-
children of black farmers spill their blood and lose their lives in
Iraq for the cause of democracy that we cannot, and we must not
allow democracy to fail their parents and grandparents.

Thank you for this opportunity.

[The prepared statement of Mr. Haynie follows:]
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PREPARED STATEMENT OF PHILLIP J. HAYNIE, IT

Good afternoon

My name is Philip Haynie II

1 am a fourth generation farmer from Heathsville, Virginia. On September 14,
1867 my great grandfather, Robert Haynie purchased sixty acres of land in
Heathville, Virgina. This was the first purchased of land by former slave. I am
about to lose part of this land that I inherited due to the discriminatory practices of
USDA. For me and my family spanning five generations farming has been a way
of life and not just a job.

The Pigford v. Glickman settlement was supposed to put an end to discrimination
to Black Farmers and compensate Black farmers of years of discrimination. This

settlement has failed black Farmers in the following ways;
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1. Financial Compensation; according to a recent Environmental Working Group
report 64,000 black farmers did not get a fair and just hearing of their cases.

2. Failed to end discrimination against biack farmers by USDA employees.

3. Faited to prevent the lost of black land

4. Failed to provide educational and financial opportunities to help young African
Americans to engage in farming.

5. Failed to end foreclosures on black farmers and their land

6. Failed to provided injunctive relief as outlined in the settlement.

7. Failed to provided black farmers with equal and fair access of land in USDA

inventory
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The government has systematically and purposefully low-balled the damage
estimates in Track B cases.’ They used a model based on “averages,” even when
the individual Track B farmer’s operation was far larger than “average.” The
USDA collects and analyzes lots of good data at taxpayer expense, but then
conveniently ignored that information when estimating Track B farmer’s damages.
In short, to the extent that any farmer in Track B had an operation that was larger
than the “average” for that region and county, the USDA underestimated the
damages, and did so purposefully, a choice that is objectively scientifically and
statistically indefensible. Then, to add injury to insult, the USDA damages model
took a downward “adjustment” in the damages estimate if the farmer’s crop

productivity level was higher than the average for the county, again just driving the

! Support for my statements can be found in the deposition testimony of Dr. Ronald
Trostle, employee of the ERS, USDA, and documents he produced in connection with my
lawsuit against the USDA, all of which have been filed with the District Court, in Civil Case No.
00-2516, Docket # 56, Exhibits 21 and 24, and can be accessed on line at
https://ecf.ded.uscourts. gov, under the same Case, Docket and Exhibit numbers (a PACER
account is required).



13

estimates back to the average even when the farmer showed better than average

yields.

This is just another example of how the Justice Department and the USDA
together have twisted what was supposed to be a good faith settlement for the
class into an opportunity to fight individual farmers one by one. Those farmers

now have to fight the government

= without the benefit of shared expenses for the class for things like counsel

and experts,

= without the benefit shared learning for the class,

" without the benefit of the normal discovery procedures,

* and without the benefit of an open and transparent process.
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One of the trade-offs was supposed to be a fast process. Instead, the process is
taking years for the Track A farmers. The Monitor now has until 2007 to complete
the reviews of the petitions. Of course, because the government does not have to
pay interest on the damages, the government wins again if it understaffs the

settlement process and drags it out.

To sum it up, I don’t know how anyone can look at the reality and call ita
good faith settlement. It is clear that the government is spending huge sums in
fighting these cases. It is clear that the damages model the USDA uses in Track B
cases is not designed to produce an accurate estimate of the farmer’s damages; it is
designed to underestimate them. It is clear that the Track A process is moving at
snail’s pace, which disadvantages only the farmer. This is not a settlement; this is
just a continuation of the USDA’s war against the minority farmer, after having
lisarmed him by the false promise of a good faith settlement. And at every step,

(

DOIJ has enabled and facilitated the USDA’s continued mistreatment of minority

farmers in this process.
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USDA has used the office of Inspector General to intimidate and reprise
against farmers, especially large black farmers who have filled civil
rights complaints against USDA

The systemic discrimination at the U.S. Department of Agriculture goes
far beyond black farmers- It includes Hispanic farmers, native American
farmers, Asian farmers, women farmers, disabled and socially
disadvantaged farmers and USDA also discriminate against it’s own
employees.

The conference of Black Farm Organizations is in support of legislation
to correct the shortfalls of the Pigford v. Glickman settlement in ending
discrimination at USDA.

In closing I would pray that while the sons and daughters of black
farmers spill their blood and lose their lives in Iraq in the name of
democracy... we cannot and must not allow democracy to fail their
parents and grandparents.

Thank you for this opportunity;

Have a blessed day.
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Mr. CHABOT. Thank you very much, Mr. Haynie. Ms. Roth, you're
recognized for 5 minutes.

STATEMENT OF RANDI ILYSE ROTH, MONITOR,
PIGFORD V. GLICKMAN

Ms. RoTH. Thank you very much, Mr. Chairman, Members of the
Committee. Again, I am the independent court appointed monitor
in Pigford and I have served in that capacity for 4% years
since——

Mr. CHABOT. Could you pull the mike up. They can’t—it’s hard
to hear.

Ms. RoTH. Okay. How’s that?

Mr. CHABOT. That’s great. If I could ask all the witnesses when
they testify—it’s very—you think they’d pick them up, we’d have
better mikes around this place. But your tax dollars at work. Go
ahead.

Ms. RoTH. Thank you very much. Is this working now?

Mr. CHABOT. Yes, you sound very good now. We’'ll start the clock
over here for you.

Ms. RorH. Thanks a lot.

Mr. CHABOT. Mr. Scott has just reminded me it was probably a
low bid, so——

Ms. RoTH. I have served as the independent court appointed
monitor in Pigford since March of 2000. Pigford represents an im-
portant chapter in civil rights history, and it’s important that Con-
gress, the press and the public come to an accurate understanding
of what Pigford did and did not accomplish. Some of the recent
press is confusing.

Some criticisms assert that the parties are failing to live up to
the Consent Decree. Others assert that the parties are living up to
the Consent Decree, but the Consent Decree just wasn’t good
enough to meet African American farmers needs. It’s critical to ar-
rive at a realistic assessment of the situation.

My testimony will provide some background about the case, and
then will primarily address the question of whether the terms of
the Consent Decree itself are being honored. I would like to explain
my role in the case.

The court’s order of reference in Pigford makes the monitor an
agent and officer of the court. Because my role is quasi-judicial,
topics about which I can testify are limited. In particular, I cannot
testify regarding any matter that’s pending before the court.

Paragraph 12 of the Consent Decree gives the Pigford monitor
four jobs. The first is reporting. I have to report to the court about
the good faith implementation of the decree. I included my most re-
cent report as Appendix V to this testimony.

My second job is to attempt to resolve problems that class mem-
bers are having about the Consent Decree. There are more than
22,000 claimants in the class and they raise many concerns. The
most significant of these concerns are described in my reports. His-
torically, they have focused on debt relief, injunctive relief, tax re-
lief and payment status.

My third job is to issue petition decisions. In approximately 5,400
cases claimants and/or the Government have petitioned to the mon-
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itor for review of decisions issued by the adjudicator, arbitrator or
facilitator. I issue monitor decisions in response to these petitions.

My fourth job is to staff a toll free line for class members and
the public.

Next I will highlight some key aspects of implementation and ex-
plain what resources I have provided to the Committee to help ex-
plain them, following the outline of the written testimony.

First, how does the Consent Decree process work? The Consent
Decree sets up a process through which each of the approximately
22,000 claimants 1s given a chance to prove to a neutral third party
that he or she experienced discrimination. Both sides, the claimant
and the Government, are allowed to submit information about the
claim. Claimants are given the choice of proving discrimination
through Track A or Track B. And I have put a table in the written
testimony that highlights the differences between the tracks.

Second is the late claims process. But I am going to skip that in
my own testimony because I'm aware that Michael Lewis is going
to be explaining that in his.

Third, what is the success rate? About 61 percent of all claim-
ants, people who are eligible to file claims, prevailed in their initial
adjudications. So far, the unsuccessful claimants who filed petitions
are prevailing in the petition process at a rate of about 50 percent.
If one projected solely based on historical percentages, one would
conclude that once the petitions process and reexamination process
are over, close to 70 percent of the claimants will have prevailed
on their claims.

Fourth, how much has been paid out? To date, about $831 mil-
lion worth of relief has been distributed to more than 13,500 class
members in this case, and in the written testimony I provided a
table that shows the categories of the relief.

Fifth, what have been the results in the various processes? As
Appendices I through III to my testimony, I have provided charts
that detail the results in each of the processes. Chart 1 is about
the claims process. Chart 2 is about the late claims process. And
Chart 3 shows the results for the 2,000 or so people who have been
allowed into the case through the late claims process.

Next, I would like to address the key question of whether the
terms of the Consent Decree have been honored. This question sim-
ply asks whether the parties and the neutrals have done and are
doing the things that they agreed to do under the Consent Decree.
The answer is yes. Claims are being processed, prevailing claim-
ants are being paid. Debt relief is being awarded and injunctive re-
lief rights are being honored. As I have detailed in my court re-
ports, where problems or administrative snags have arisen in indi-
vidual claimants’ situations the parties have worked in good faith
to get the problem solved.

Finally, I understand that this Committee intends to turn its at-
tention to next steps. The results of lawsuits are limited by the na-
ture of the claims listed in the complaint, the parties’ desires about
how to resolve those claims, and by the court’s ability to fashion
relief. Congress is not bound by these limitations. I understand
that several congressional Committees are now interested in fig-
uring out the right next steps for legislation to benefit African
American farmers. Perhaps the lessons learned in this case and our
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testimony here today can contribute to a successful outcome in
those new efforts.
[The prepared statement of Ms. Roth follows:]

House Judiciary Committee

Subcommittee on Constitution

Testimony of Randi llyse Roth

September 28, 2004

1. Introduction

[ have served as the independent, Court-appointed Monitor in Pigford v. Veneman for
four and one-half years, since March 2000. For the sixteen years that preceded the
Monitor appointment, T worked as a legal aid lawyer, first as an advocate for low-
income residents of Chicago’s south side, and then, beginning in 1986, at Farmers’
Legal Action Group, Inc. (FLAG). At FLAG, I worked as an advocate for low-income
family farmers nationwide. One of my main areas of focus involved representing
African American farmer organizations.

Now, in the fifth year of the implementation of the Pigford Consent Decree, the case is
the subject of intense public debate. Pigford represents an important chapter in civil
rights history, and it is important that Congress, the press, and the public come to an
accurate understanding of what Pigford did and did not accomplish. Some of the recent
press is confusing—it is hard to tell what, if anything, went wrong. Some criticisms
assert that the parties are failing to live up to the Consent Decree, and some assert that
the Consent Decree did not go far enough towards meeting African American farmers’
needs. Tt is critical that the debate be framed in a way that allows for a realistic
assessment of the situation.

My testimony will primarily address the question of whether the terms of the Consent
Decree have been honored.

1l. Background
A. Litigation Background

1t might be helpful to explain some background about the Pigford litigation. At least
three things were notable about Pigford from the outset.

First, Pigford lawyers sought certification as a class action. Getting class certification
in a case like this is tough; similar cases both before and after Pigford have failed to
overcome that hurdle. Tn Pigford, however, class certification was granted.

Second, the Pigford case asked for monetary relief and for some injunctive relief for
individuals, but it did not ask the Court to require the United States Department of
Agriculture to undergo structural change. T was not involved with the case at this stage
of the proceedings, but T have heard J.L. Chestnut, now Co-Class Counsel, speak many
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times in public settings about the strategic judgment calls that went into making that
choice.

Third, this lawsuit had very serious statute of limitation problems. When it was filed,
the governing statute of limitations went back only two years. This problem was solved
by Congress. Shortly after the class was certified, Congress passed a law that changed
the statute of limitations to allow farmers to raise claims from the entire sixteen-year
period of JTanuary 1, 1981, through December 31, 1996.

Eventually, the parties agreed to settle the case. They reached a preliminary agreement,
and the Judge held a Fairness Hearing to hear potential class members’ concerns. After
the Fairness Hearing, the Judge required a few changes to the Decree, and in the end,
the parties entered into a settlement agreement that included the following elements:

1. Forum to Prove Digerimination. Each clags member would be given a forum
in which to prove that he or she experienced discrimination.

2. Low Standard of Proof. Because so many class members lacked documents to
prove their case, the forum would allow a very low standard of proot, much
lower than the “preponderance” standard normally used in civil court.

3. Deadlines. The parties agreed to deadlines to govern the process.
4. Notice. The parties agreed to specific notice provisions.

5. Relief. The parties agreed to the types and amounts of relief that would be
made available to prevailing claimants. There was no cap to the total amount
of relief.

That settlement agreement is now a Court Order and is binding much like a contract.

B. Role of the Monitor

Next, 1 would like to explain my role in this case. The Court’s Order of Reference in
Pigford makes the Monitor an agent and ofticer of the Court.! Because my role is
quasi-judicial, the topics about which T can testify are limited. Tn particular, T cannot
testify regarding any matter that is currently pending before the Court.

Paragraph 12 of the Consent Decree gives the Monitor four jobs in the Pigford
implementation process.”

1. Reporting. The Monitor reports to the Court about the good faith
implementation of the Consent Decree. | have included my most recent report
as Appendix 5 to this testimony. All of my reports are available on the
Monitor’s web site at hitp://www.pigfordmonitor.org/reports/. The reports give

1 Order of Reference, Pigford v. Glickman, Civ. No. 79-1978 (Apr. 4, 2000).

?  The Monitor’s role is further defined in the Order of Reference issued by the Court on April 4,
2000, The Order is available on the Monitor's web site at http://www.pigfordmonitor.org/orders
2000040400t pdf.



20

detailed statistical information and conclude that the parties and the neutrals are
working in good faith to implement the Decree.

2. Resolve Problems. The Monitor attempts to resolve problems that class
members are having regarding the Consent Decree. There are more than 22,000
people in the class, and they raise many concerns. The most significant of these
concerns are described in my reports. Historically, they have focused on debt
relief, injunctive relief, tax relief, and payment status. The tools that my office
uses in this problem-golving role include:

a. Claimant Services. In the Claimant Services division of my office,
Monitor staff attorneys are available to work closely with class members
to attempt to solve their individual problems.

b. Monitor Updates. My office issues Monitor Updates to the class. Copies
of the Monitor Updates are included as Appendix 4 to this testimony and
are available on the Monitor’s web site at http://www pigfordmonitor.
org/updates/.

c. Web Site. My oftice maintains and regularly updates a web site with
information for the class at www.pigfordmonitor.org. Our web site gets
an average of 3,200 hits each month.

d. Meetings With Parties and Neutrals. [ have frequent phone conferences
and quarterly in-person meetings with the parties and neutrals.

e. Attend Claimant Meetings. My office attends meetings sponsored by
claimant organizations throughout the South.

f. Correspondence. The Monitor’s office receives and responds to
approximately 100 letters each month.

3. Issue Petition Decisions. In approximately 5,400 cases, claimants and/or the
government have petitioned to the Monitor for review of the decisions issued
by the Adjudicator, Arbitrator, or Facilitator regarding individual claims. T
issue Monitor decisions in response to these petitions. The Consent Decree and
Order of Reference require complicated legal analysis in Monitor decisions.
Based on that analysis, I decide whether the Adjudicator’s, Arbitrator’s, or
Facilitator’s decision contained errors that meet the Consent Decree standard.?
Tn cases where T find this type of error, T direct the Adjudicator, Arbitrator, or
Facilitator to reexamine the claim. So far, in the vast majority of cases,
decisions on reexamination have followed the Monitor’s recommendations.
(Redacted sample Monitor decisions will soon be available on the Monitor web
site.)

¥ Paragraph 12(b)(iil) provides that the standard is “a clear and manifest error has occurred in the

screening, adjudication, or arbitration of the claim and has resulted or is likely to result in a
fundamental miscarriage of justice.”
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4. Toll-Free Line. The Monitor’s office staffs a toll-free line (1-877-924-7483)
that class members and the public can use to lodge Consent Decree complaints.
The toll-free line fields approximately 1500 to 2000 calls each month.

C. Status of Implementation
1. How Does the Consent Decree Process Work?

The Consent Decree set up a process through which each of the 22,369 claimants is
given a chance to prove to a neutral third party that he or she experienced
discrimination. Both sides—the claimant and the government—are allowed to submit
information about the claim. Claimants are given the choice of proving discrimination
through Track A or Track B. Track A allows claimants to prove discrimination at a
much lower standard of proof than would be required in a court proceeding; cash relief
for prevailing Track A claimants with credit claims is fixed at $50,000. Track B allows
claimants to prove discrimination at the preponderance of the evidence standard of
proof that would apply at a civil trial; there is no cap for damages in Track B. The vast
majority of class members elected to proceed under Track A. Some characteristics of
Track A and Track B are summarized in Table 1 below.

Table 1. Characteristies of Track A and Track B

Track A Track B
Claims Process Adjudicator decides claim Arbitrator decides claim after
based on papers submitted submission of written direct
with and in response to testimony, documents, and one-
claim form day in-person hearing
Discovery None Limited
Standard of Proof Substantial evidence* Preponderance of the evidence?
Amount of Damages for $50,000 plus tax relief, debt | Actual damages (no cap) plus
Prevailing Claimants relief, and injunctive relief | debt relief and injunctive relief
Elements of Proof of Specifically identified, Claimant was a victim of
Discrimination similarly situated white discrimination and suffered
farmer who was treated actual damages

more favorably

2. What Is the Late Claims Process?

Paragraph 5(g) of the Consent Decree created a “late claims” process. This process
gives people the chance to show that extraordinary circumstances beyond their control

In this case “substantial evidence™ means “such relevant evidence as appears in the record before
the adjudicator that a reagsonable person might accept as adequate to support a conclusion after
taking into account other evidence in the record that fairly detracts trom that conclusion.” Consent
Decree, paragraph 1{1}.

In this case “preponderance of the evidence” means “such relevant evidence as is necessary to prove
that something is more likely true than not true.” Consent Decree, paragraph 1{j).

4



22

prevented them from filing on time. If a person prevailg in this process, he or she is
given a new opportunity to file a Claims package.

This late claims process also had a deadline: September 15, 2000. About 66,000 people
filed timely applications in this late claims process. The Consent Decree Arbitrator,
who administers this process, has so far found that 2,231 people—fewer than 4 percent
of the applicants—meet that high standard.

3. What Is the Success Rate?

About 61 percent of all claimants prevailed in their initial adjudications and
arbitrations. So far the unsuccessful claimants who filed petitions are prevailing at a
rate of about 50 percent in the petition process. Projecting solely based on historical
percentages, one would conclude that once the petitions process and reexamination
process are complete, close to 70 percent of the claimants will have prevailed on their
claims.

Some recent press reports assert that there has been only a 10 percent success rate.
Those assertions must be based on combining three groups: (1) the approximately
22,000 claimants, (2) the approximately 66,000 people who submitted timely
applications for permission to file late, and (3) the approximately 8,000 people who
sought entry into the late claims process after its deadline.® The three groups have very
different rights in this settlement. People who did not tile a claim on time and did not
meet the late claims standard cannot obtain relief through this lawsuit.

4. How Much Has Been Paid Out?

Overall, about $831 million of relief has been distributed to more than 13,500 class
members in this case.

Table 2. Status of Payments
Status of Payments National
Dollars Paid Directly to Track A Class Members S 651,250,000
Cash Award ($50,000)
Dollars Paid Directly to Track A Class Members 1,296,000
Non-Credit Awards ($3,000)
Dollars to Which Track A Class Members 162,812,500
Are Entitled as IRS Payments
Debt Relief 15,642,321
Total Track A Relief $831,000,821

There are 22,369 eligible claimants in this case. There are 65,950 people who timely sought entry
into the class through the late claims process. There are 7,870 who sought entry into the clags
through the late claims process after the deadline for doing so. If all three universes are added
together, the three groups—22,369 claimants plus 65,950 timely late claims applicants plus 7,870
untimely late claims applicants—create a total universe of 96,189, The 13,532 claimants who
prevailed in Track A constitute 61 percent of the 22,369 eligible claimants, The 13,532 claimants
who prevailed in Track A constitute 14 percent of the 96,189.

5
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5. What Have Been the Results in the Various Processes?

My office has prepared charts for the Committee regarding the results to date of
implementation of the various processes.

a. Those Who Filed Claim Sheets on Time. Chart 1, which is in Appendix 1 to
this testimony, explains the status of implementation as to the 22,369
claimants who filed Claim Sheets on time (by October 12, 1999) and were
found eligible to participate in the settlement.

b. Those Who Did Not File Claim Sheets on Time. Chart 2, which is in
Appendix 2 to this testimony, explains the status of implementation as to the
65,950 individuals who did not file Claim Sheets on time and who timely
sought to become claimants through the “late claims” process.

¢. Those Who Were Allowed Tnto the Case through the Late Claims Process.
Chart 3, which is in Appendix 3 to this testimony, explains the status of
implementation for the 2,231 claimants who have been allowed into the case
through the “late claims™ process.

[ would be happy to answer questions about these charts in the question and answer
session.

Ill. Was the Consent Decree Honored?

This question simply asks whether the parties and the neutrals have done and are doing
the things that they agreed to do under the Consent Decree. The answer is yes. Claims
are being processed, prevailing claimants are being paid, debt relief is being awarded,
and injunctive relief rights are being honored. As | have detailed in my court reports,
where problems or administrative snags have arisen in individual claimant situations,
the parties have worked in good faith to get the problems solved.

Recent press reports have focused on two main factual assertions to support the
allegation that the parties did not honor the Consent Decree. T will address each in turn.

First, some in the press have reported that $2.3 billion was allocated for the case and
that therefore the case is a failure if the ultimate payouts total less than that amount.
The reality is that there is no dollar amount allocated in the case. All claimants who
prevail are paid out of the Treasury Department’s Judgment Fund; unlike many class
action settlements, this settlement has no cap on the total amount of payments.

Second, some press accounts have reported that every class member should have
“automatically” prevailed. The settlement did not provide for automatic payment.
Instead, as explained above, it created a procedure through which each claimant has a
chance to prove to a neutral decision maker that he or she was a victim of
discrimination. While this process has not been “automatic,” it has permitted thousands
of claimants to recover based on far less proof than would typically be required in a
court of law.
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IV. Next Steps

[t seems obvious that the settlement of one lawsuit could never provide everything that
African American farmers need to overcome decades of discrimination. Tn his opinion
approving the settlement, Judge Paul L. Friedman wrote:

It is difficult to resist the impulse to try to undo all the broken promises and
years of discrimination that have led to the precipitous decline in the number of
African American farmers in the United States. The Court has before ita
proposed settlement of a class action lawsuit that will not undo all that has been
done. Despite that fact, however, the Court finds that the settlement is a fair
resolution of the claims brought in this case and a good first step towards
assuring that the kind of discrimination that has been visited on African
American farmers since Reconstruction will not continue into the next century.

This lawsuit provided a first step.

The results of lawsuits are limited by the nature of the claims listed in the complaint,
by the parties’ desires about how to resolve those claims, and by the Court’s ability to
fashion relief. Congress is not bound by these limitations. 1 understand that several
congressional committees are now interested in figuring out the right next steps for
legislation to benefit African American farmers. Perhaps the lessons learned in this
case and our testimony here today can contribute to a successful outcome in those new
efforts.

Attachments

Appendix 1 - Chart 1: Steps in Pigford Claims Processing for Claimants Who Filed
Claim Sheets on Time

Appendix 2 - Chart 2: Steps in Pigford Claims Processing for Claimants Who Did
Not File Claim Sheets on Time

Appendix 3 - Chart 3: Steps in Pigford Claims Processing for Claimants Who Were
Approved in the Late Claim 5(g) Process

Appendix 4 - Full Set of Monitor Updates; Questions and Answers About Monitor
Review of Decisions

Appendix 5 - Monitor's Report and Recommendations Regarding Implementation of
the Consent Decree for the Period of January 1, 2002, Through
December 31, 2003
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Appendix 1

Chart 1: Steps in Pigford Claims Processing for
Claimants Who Filed Claim Sheets on Time
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Chart 1:
Steps in Pigford Claims Processing for Claimants e By e or,
Who Filed Claim Sheets on Time

Statistics based largely on
informaticn provided

by the Facilitator as of . Fil i
by the Faditator 2o | Step 1: File claim iy October 12, 1999. |

| Step 2: Facilitator determines eligibility.

22,369 found eligible.
| Step 3: Facilitator routes to Track A or Track B. |
h 4 l A 4
‘ 22,195 to Track A (Adjudication) ‘ | 174 to Track B (Arbitration) |
v v
Step 4A: Adjudication Results Step 4B: Arbitration Results. Of the 174
Of the 22,160 decisions issued: claims in Track B:
- 13,532 claimants prevailed (61%) - 68 claims settled (39%)
- 8,628 claimants were denied (39%) - 18 claims prevailed (10%)
- 61 claims were denied (35%)
l - 27 claims are still pending {16%)
¥
Step 5A: Prevailing claimants are paid once decision becomes final.
. A

Step 5B: Losing parties may petition for Monitor review.
- Of the approximately 8,610 claims in which claimants were denied, claimants filed petitions in 4,766 cases (55%).
- Of the approximately 13,505 claims in which claimants prevailed, the government filed petitions in 687 cases (5%).

1

Step 6: Monitor Decisions. Monitor decisions have been issued in
approximately 3,013 of the 5,453 petition files. If Monitor decision
- Approximately 2,481 claimant petitions have been decided. Ll DOES NOT
Monitor directed reexamination in approximately 50% of cases. direct reexamination,
- Approximately 532 government petitions have been decided. matter is concluded.
Monitor directed reexamination in approximately 11% of cases.
v

‘ If Monitor decision DOES direct reexamination, go to Step 7. |

!

| Step 7: Reexamination Decisions |

v v
Step 7A: Track A Step 7B: Track B
Monitor has directed reexamination in 1,355 cases. - Monitor has directed reexamination
Claimant Files: Monitor directed reexamination in 1,297 cases. in 2 cases, both on claimant
Adjudicator has issued reexamination decisions in 473 of those cases: petitions.
Claimant prevailed in 423 (90%); claimant was denied in 50 (10%). - Arbitrator issued reexamination
Government Files: Monitor has directed reexamination in 58 cases. decisions in both cases and the
Adjudicator has issued reexamination decisions in 24 of those cases: claims have been re-set for hearing.
Government prevailed in 22 (92%}); government was denied in 2 (8%).
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Appendix 2

Chart 2: Steps in Pigford Claims Processing for
Claimants Who Did Not File Claim Sheets on Time
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Chart 2:
Steps in Pigford Claims Processing for Claimants
Who Did Not File Claim Sheets on Time

Statistics based largely on information provided
by the Facilitator as of September 21, 2004:

Prepared by the
Office of the. Monitor.

Step 1: File:request for permission

to file a late claim ["5(g)"]
by.September 15, 2000,

v

65,950 filed requests to file
late by September 15, .2000.

l

Stép 2: Arbitrator determines
whether-standard is met ("extraordinary
circumstances beyond. your control").

2,131 approved (3%}

63,819 denied (97%)

7,870 filed requeésts
for permission to file
a late claim after the
September-15, 2000,
deadline for doing so.
These requests
were denied.

Step 3A: Approved

late claim applicants may- Step 3B: Denied

- . y late claims may
file'claim sheets with ! "
new filing deadiine. request reconsideration;
(SeeChart'3.) .

l;

Step 4: Reconsideration:
21,011 timely-reconsideration requests -have been filed,
806 have been decided.
137 (17%) have been approved, which means
they will be allowed to file a Claim Sheet.
669 (83%) have been denied, which-means
they will not be allowed to file a Claim Sheet.
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Appendix 3

Chart 3: Steps in Pigford Claims Processing for
Claimants Who Were Approved in the Late Claim 5(g) Process
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Chart 3:
Steps in Pigford Claims Processing for Claimants

Who Were Approved in the Late Claim 5(g) Process

Statistics based fargely on
information provided

by the Facilitator as of
September 16, 2004,

Prepared by the
Office of the Monitar.

Step 1: Arbitrator approves 2,252 Late Claiin
Affidavits ("5(g)"}. Claim Forms-are mailed.

¥

¥

Step 2A: 1,997 timely
Claim Forms are
returned to Facilitator.

Step 2B: - 255 of the approved Late Claim Affidavits
do not result in Claim Sheets
(33 of these claims still. have a pending deadline).

¥

Step 3:- Facilitator determines eligibility and
routes to Track A or Track B.

316 found ineligible (16%). |

[
¥

4

1,667 eligible Track A claims (83%). |

| 14 eligible Track B claims (1%). ‘

'

v

Step 4A: . Adjudication Results

Of the 1,598 detisions issued:

- 751 claimants prevailed (47%)

- 847 claimants were denied (53%)

Step 4B: Arbitration Results
Of the 9 decisions issued:

- 2 claimants prevailed (22%)

- 7:claimants were denied (78%)

v !

Step 5A: Prevailing claimants are paid once decision bécomes final.

Step 5B: Losing parties may petition for MORitor review.

- Of the approximately 847 claims’in which claimants were denied, claimants filed petitions in 224 cases (26%).
= Of the approximately 751 claims ify which claimants prevailed, the government filed petitions in'93-cases {12%).

]

Step 6: Monitor Decisions. Monitor decisions have been issued

in approximately 32 of the 317 petition files.

- 15 claimant petitions have been decided. Monitor directed
reexamination in approximately 53% of cases.

- 17 government petitions have been decided. Monitor directed
reexamination in approximately 94% of cases.

If Monitor decision
DOES NOT.
direct reexamination,
matter:is. concluded:

If Monitor decision DOES direct
reexamination, go to-Step 7:

L2

Step 7: Reexamination Decisions

Government prevailed in all 5.

Claimant Files:. Monitor directed reexamination in 24 cases.
Adjudicator-has not issued any reexamination: decisions at this time.
Government Files:-Monitor has directed reexamination in 16 cases. -
Adjudicator has issued. reexamination- decisions in 5 cases:
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Appendix 4

Monitor Updates

Questions and Answers About Monitor Review of Decisions
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Late Claim Deadline

1. Introduction

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit
that affected the filing of late claims. An Order from the Judge has the force of faw.

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain
category of people. Because the Order is written in legal language, the Monitor's Office feels
that a summary and explanation of the Judge's Order might help class members. If you would
like to have a copy of the July 14, 2000, Order sent to you, please call the Monitor’s office at
1-877-924-7483.

This update sets out to explain:
*  What late ciaims are.
When late claims are allowed.
How to go about getting a late claim considered.
The deadline for requesting late claim eligibility under the Judge’s Order.
The deadline for filing a claim if the late claim is allowed.
What to do if you have questions about this Monitor Update.

2. Late claims—what are they?

In order to be a part of the Pigford lawsuit—that is, to be eligible for adjudication under
Track A or arbitration under Track B—each person must send to the Facilitator what is known
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit—the Consent Decree is
the agreement that contains the terms of the settlement—set a deadiine for filing the Claim
Sheet and Election Form. This deadline was October 12, 1999. Any claim postmarked after
October 12, 1999, is a late claim.

3. Some late claims were allowed

In some cases, it was possible for a person to be a part of the lawsuit even if his or her claim
was filed late. The Consent Decree allowed a person to be a part of the case if the person
could show that his or her failure to submit a claim on time was "due to extraordinary
circumstances beyond his {or her] control.”" The Court directed the Consent Decree’s
Arbitrator to decide whether the failure to file the claim on time was due to extraordinary
circumstances beyond the claimant’s control.

i This language is found in section 5(g) of the Consent Decree.
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4. Judge’s Order—deadline to request permission to file a late claim

The Judge’s July 14, 2000, Order set a deadline for submitting a written request to file a late
claim. That deadline was September 15, 2000. In order to meet the deadline, the written
request must have been postmarked by Friday, September 15, 2000. The Judge has ordered
that no extension of this deadline will be allowed for any reason.

5. How late claims were allowed
Three important rules applied when a claimant filed a late claim.

First, the claimant must have filed with the Claims Facilitator a written request for permission
to file a late claim.

Second, the written request had to explain the extraordinary circumstance or circumstances
beyond the claimant’s control that prevented the claimant from filing a Claim Sheet and
Election Form on time.

Third, the Arbitrator’s decision on this matter is final. There is no Monitor review of the
Arbitrator’s decision regarding whether or not a late claim is allowed.

6. After the Arbitrator decides about the late claim

If the Arbitrator decides that the claimant was prevented from filing a timely Claim Sheet and
Election Form due to extracrdinary circumstances beyond the claimant’s control, the claimant
is eligible to file a Claim Sheet and Election Form to participate in the lawsuit.

If the Arbitrator decides that the claimant was not prevented from filing a timely Claim Sheet
and Election Form because of extraordinary circumstances beyond the claimant’s control, that
claimant is not eligible for either Track A Adjudication or Track B Arbitration.

7. Reconsideration of the Arbitrator's denial

The Arbitrator has established a limited reconsideration policy. When the Arbitrator denies a
request for permission to file late, he sends a letter to the claimant. This letter will explain the
Arbitrator’s policy for reconsidering the request to file late.

8. If the Arbitrator decides in favor of claimant—60 days to file a claim form

If the Arbitrator grants a claimant’s request to file a late claim, the claimant will receive a
Claim Sheet and Election Form from the Claims Facilitator. The Claim Sheet and Election Form
must be filled out and signed by an attorney, and it must be postmarked no later than 60
days from the date of the cover letter that accompanies the Claim Sheet and Election Form.
No extension of this 60-day period will be granted for any reason.

9. More information

Anyone who has questions regarding late claims should feel free to call the Facilitator toll-free
at 1-800-646-2873.
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Cured Defective Claims

1. Introduction

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit
that affects cures of defective claims. An Order from the Judge has the force of law.

The Order directs the Facilitator in the lawsuit to send a copy of the Order to a certain
category of people. Because the Order is written in legal language, the Monitor’s Office feels
that a summary and explanation of the Judge’s Order might help class members. If you would
like to have a copy of the July 14 Order sent to you, please call the Monitor’s office at 1-877-
924-7483.

This update sets out to explain:
s The October 12, 1999, deadline for filing a claim.
What defective claims are.
How the October 12, 1999, deadline affects the cure of defective claims.
The deadline for curing defective claims
How to get more information from the Monitor.

2. The October 12, 1999, deadline for filing a claim

In order to be a part of the Pigford lawsuit—that is, to be eligible for adjudication under
Track A or arbitration under Track B—each person must send to the Facilitator what is known
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit—the Consent Decree is
the agreement that frames the terms of the settlement—set a deadline for filing the Claim
Sheet and Election Form. This deadline was October 12, 1999. Any claim postmarked after
October 12, 1999, is therefore a late claim.

3. Defective claim sheet and election forms—sent back and returned

Many people sent in their Claim Sheet and Election Form on time—but failed to fill out the
form completely, or made a mistake in filling out the form. For example, some people simply
forgot to sign the claim form. In this case, the Facilitator notified the person of a problem
with the way the Claim Sheet and Election Form was filled out, and asked the person to fix
the problem.
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a. Corrected form returned—by the October 12, 1999, deadline

If the person returned the corrected claim form to the Facilitator by the October 12,
1999, deadline, there was no problem. These people became claimants who are eligible
for a Track A adjudication or a Track B arbitration.

b. Corrected form returned—after October 12, 1999, deadline

Many people, however, returned the corrected claim form to the Facilitator but did not
do so until after the October 12, 1999, deadline. Until the Judge issued his recent Order,
there had been a question as to whether these people would become claimants who are
eligible for a Track A adjudication or a Track B arbitration. The Judge’s Order settles this
question. People who filed on time and then corrected their Claim Sheet and Election
Form and submitted the correction to the Facilitator will be considered to have filed and
completed their forms on time—even if they submitted the correction after the

October 12, 1999, deadline.

4, Deadline for correcting defective claim sheet and election forms—July 14, 2000

The Judge’s new Order sets a deadline for correcting defective Claim Sheets and Election
Forms. As a result of the Judge’s Order, a defective claim that was corrected by July 14, 2000,
will be treated as if it was filed on time. In other words, if a person sent in a timely Claim
Sheet and Election Form that was defective, the Facilitator asked that the form be corrected,
and the person then corrected the defective claim form, that correction must have been
postmarked by July 14, 2000. If the correction was not postmarked by then, the person is not
a claimant and is not eligible for Track A adjudication or Track B arbitration.

5. If the Claim Sheet and Election Form were not corrected by July 14, 2000

A person who did not file a corrected Claim Sheet and Election Form by July 14, 2000, may, in
“extraordinary circumstances,” still have a chance to participate in the settlement. In order to
do so, the person will need to file a written request for permission to file a late claim.
Permission will be granted only in cases in which the Arbitrator determines that the need to
file late was caused by extraordinary circumstances that were beyond the person’s control.
Please note that the deadline for submitting written requests for permission to file a late
claim is September 15, 2000. The process for filing written requests for permission to file a
late claim is described in Monitor Update #1: Late Claim Deadline. To get a copy of Monitor
Update #1, call the Monitor’s office toll-free at 1-877-924-7483.

6. More Information from the Monitor

Anyone who has questions regarding the problem of curing defective claims should feel free
to call the Facilitator toll free at 1-800-646-2873 or the Monitor toll-free at 1-877-924-7483.
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Deadlines for Petitions for Monitor Review

1. Introduction

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit
that affected petitions for Monitor Review. An Order from the Judge has the force of law.

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain
category of people. Because the Order is written in legal language, the Monitor's Office feels
that a summary and explanation of the Judge’s Order might help class members. If you would
like to have a copy of the July 14, 2000 Order sent to you, please call the Monitor’s office at
1-877-924-7483.

This Update explains:
» What petitions for Monitor review are.
e The deadline for petitions for Monitor review.

2. Petitions for Monitor review

In the Pigford lawsuit, both Claimants and the Government are able to petition the Monitor
for review of decisions by the Facilitator, the Adjudicator, or the Arbitrator. Any party who
received a wholly or partly adverse final decision in a Facilitator eligibility decision, a Track A
adjudication, or a Track B arbitration may petition the Monitor for review of that decision. A
letter and pamphlet from the Monitor’s office dated June 2, 2000, was sent to every class
member. It described in detail how Monitor review works. Anyone may request a copy of the
letter and pamphlet (which was updated on June 1, 2003) by calling the Monitor's office toll
free at 1-877-924-7483.

3. Judge’s Order created a deadline for most petitions for Monitor review

The Judge's Order created a deadline for filing petitions for Monitor review. The deadline
worked in two ways. The difference depends on when the Adjudicator or Arbitrator’s decision
was made. The important date to keep in mind is July 14, 2000. (If the Facilitator made the
decision, this deadline does not apply. Information about Monitor Review of Facilitator
denials can be found in "Monitor Update 5: Eligibility and Monitor Review".)
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a. Decision on or before July 14, 2000—deadline was November 13, 2000

If the decision by the Track A Adjudicator or the Track B Arbitrator was made on

or before July 14, 2000, the deadline for filing a petition for Monitor review was
November 13, 2000. (This deadline was affected by the Register process in Orders dated
November 8, 2000; April 27, 2001; and May 15, 2001.)

b. Decision after July 14, 2000—deadline 120 Days After Decision

If the decision by the Track A Adjudicator or the Track B Arbitrator was made after July
14, 2000, the deadline for filing a petition for Monitor review is 120 days from the date
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the
deadline for filing a petition for Monitor review was November 29, 2000.

4, Deadlines created by the Order are firm

The deadlines explained in this Update are firm. The Judge’s Order says that no extension of
these deadlines will be granted for any reason.

5. More information from the Monitor

Anyone who has questions for the Monitor’s Office regarding deadlines for petitions for
Monitor review should call toll-free at 1-877-924-7483.
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Injunctive Relief in Pigford v. Veneman

L. Introduction and the Monitor’s Role

This Monitor Update summarizes class members’ rights to injunctive relief in Pigford v.
Veneman—the nationwide class action brought by black farmers alleging race discrimination
by the United States Department of Agriculture (USDA). Injunctive relief is the remedy in the
lawsuit that is separate from money damages. The Consent Decree in Pigford provides for
injunctive relief.

The Monitor is independent of the parties and was appointed by the Honorable Paul L.
Friedman, the judge in this case. Part of the Monitor’s job is to help class members who have
difficulty getting injunctive relief.

1. Only a Brief Summary

This Update is intended to give only a brief summary of injunctive relief rights in this case. To
learn about the current state of your rights in detail, please contact an attorney. You may also
contact the Monitor’s office for more information.

111, Eligibility for Injunctive Relief

A. Must Prevail in Track A or Track B

In order to be eligible for injunctive relief, a class member must prevail in either Track A or
Track B of the settlement.

B. Credit vs. Noncredit Claims—the Difference Matters

Two types of claims are possible—credit claims and noncredit claims. A credit claim means a
claim based on the class member’s effort to get a farm loan. A noncredit claim is a claim that
is not based on an effort to get a farm loan, but rather is based on the class member’s effort
to receive some other benefit from USDA. For example, a disaster payment is a noncredit
benefit. The difference between credit claims and noncredit claims is important because some
parts of injunctive relief are available only for credit claims.

€. What Law Applies for Injunctive Relief
1. Consent Decree

In general, the Consent Decree sets the terms of the settlement of the lawsuit. This
includes injunctive relief. In light of the purpose of the Consent Decree—to provide a
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remedy for class members—the Consent Decree is to be liberally construed. A liberal
construction in favor of class members, therefore, means that when someone tries to
understand the meaning of the Consent Decree, he or she should resolve all reasonable
doubts as to its meaning in favor of the class member.

2. FSA Regulations and Most Favorable Light

The regulations governing FSA programs must be met in providing injunctive relief to
class members. For example, in order to get a loan from the Farm Service Agency (FSA),
the farmer must still meet FSA eligibility requirements.

According to the Consent Decree, however, applications for farm ownership or farm
operating loans, or for inventory property, must be viewed in the light most favorable to
the class member. This provision applies every time a class member applies for an
operating loan, for a farm ownership loan, or for inventory property.

IV. Types of Injunctive Relief

Injunctive relief falls under two main categories—priority consideration and technical
assistance.

A. Priority Consideration—Three Types

The Consent Decree provides for priority consideration for three types of FSA benefits.

1.Inventory Property

Priority consideration for the purchase, lease, or acquisition of some property that USDA
owns—known as inventory property—is a part of injunctive relief. FSA will advertise
inventory land at its appraised market value. Priority consideration comes into play in
deciding who is allowed to buy the land at the appraised market value.

2. Farm Ownership Loan

Priority consideration for one FSA direct farm ownership loan—known as an FO loan—
is a part of injunctive relief.

3. Farm Operating Loans

Priority consideration for one FSA direct operating loan—known as an OL loan—is a part
of injunctive relief. Farm operating loans may be used to pay annual farm operating
expenses; to pay farm or home needs, including family subsistence; to purchase livestock
and farm equipment; to refinance other debt; and for other purposes.

4. How Priority Consideration Works

Several general rules apply to priority consideration.

a. Request in Writing

Priority consideration must be requested from FSA in writing.
b. One-Time Basis

Priority consideration is available on a one-time basis.
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¢. Credit Claims Only
Priority consideration is available only to those who had credit claims.
B. Technical Assistance and Service

Technical assistance from USDA in getting operating loans and farm ownership loans and
acquiring inventory property is a part of injunctive relief. Technical assistance is defined as
USDA assistance in filling out loan forms, developing farm plans, and all other aspects of the
application process.

1. Credit and Noncredit Claims

Technical assistance is available both for those with credit claims and noncredit claims.
2, Must Be Requested

The class member must request the technical assistance and service. Class members
should consider making this request in writing.

3. Qudlified and Acceptable USDA Employees

Technical assistance and service must come from qualified USDA employees who are
acceptable to the class member.

V. Getting an FSA Loan
A.Eli

Priority consideration does not mean that getting the loan is automatic. FSA eligibility
requirements continue to apply.

ility and Priority Consideration

B. Debt Forgiveness and Loan Eligibility
Many class members will have problems getting a loan because of past debt forgiveness.

1. General Rule—No FSA Direct Loan if Debt Forgiveness

As a general rule, applicants who have had FSA debt forgiveness that resulted in a loss to
FSA cannot get an FSA direct loan.

a. Defining Debt Forgiveness

Debt forgiveness, for this purpose, has a specific definition. It includes, for example,
the write-down or write-off of an FSA debt. It also includes the discharge of a debt
to FSA as a result of bankruptcy. In addition, it includes a loss paid by FSAon a
guaranteed loan.

b. Exceptions to the General Rule

For operating loans, there are two exceptions to the debt forgiveness restriction. The
first exception has two parts. The borrower must meet both parts of the exception
to be eligible for an operating loan. First, the form of debt forgiveness must have
been a restructuring with what FSA calls a primary loan servicing write-down.
Second, the farmer must be applying for an operating loan that is intended to pay
annual farm operating expenses. This includes family subsistence.

The second exception applies for operating loans for borrowers who are current on
payments under a confirmed bankruptcy reorganization plan.
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2. Debts Forgiven Under Pigford—or Affected by Discrimination

Many claimants had outstanding FSA debt discharged under the Consent Decree. A debt
discharged under the Consent Decree will not hurt the class member’s eligibility for
another FSA loan. Further, if discrimination was found in a loan that was previously
written down or written off, this debt forgiveness will not hurt the class member’s
eligibility for another FSA loan. Debt Relief in the Pigford case can be complicated. For
more information about Debt Relief, please see Monitor Update 10: Debt Relief for
Prevailing Pigford Claimants.

C. Creditworthiness

An applicant must be creditworthy to be eligible for an FSA loan. Credit history can be taken
into account when FSA considers the creditworthiness of the applicant. FSA has a specific
definition for creditworthiness. Many credit problems cannot be held against the applicant. In
addition, if discrimination is found in a loan, and problems paying that debt caused a class
member to miss payments, become delinquent, or so forth, these problems should not affect
the class member’s eligibility for a new loan.

D. Other Requirements for FSA Loans

FSA has several other requirements for a loan. For example, borrowers must be unable to get
credit elsewhere, they must meet a family farm requirement, and they must be able to cash
flow the loan.

E. Where to go for Assistance
The Monitor's Office has issued an Update that provides information for Class Members who
are having difficulty getting loans or other assistance. For additional information, please

contact the Monitor’s office and request “Monitor Update 12: Resources for Pigford
Claimants.”

VL If Injunctive Relief Efforts Fail

If those seeking to use the injunctive relief described in this booklet fail in their efforts, they
have several options.

A. Contact the Monitor

Part of the Monitor’s job according to the Consent Decree is to assist class members with
problems they may be having with injunctive relief. Anyone with questions for the Monitor's
Office may call toll-free 1-877-924-7483.

B. FSA Appeals
Any FSA applicant—not just class members—who receives what is known as an adverse
decision from FSA may appeal that decision within USDA. Under the current rules, to obtain a

National Appeals Division (NAD) hearing, a participant must request the hearing not later
than thirty days after the date on which he or she first received notice of the adverse decision.
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€. Civil Rights Complaint

Any person—not just class members—may file a discrimination complaint with USDA. In
order for this complaint to be considered, it may not cover the claims raised in the Pigford
lawsuit. In other words, an African-American farmer could use the complaint process if the
discrimination occurred after December 31, 1996 (the last date covered by the lawsuit).
Discrimination complaints may be filed with Director Office of Civil Rights, USDA, Room
326-W, Whitten Building, 1400 Independence Avenue, S.\W., Washington, DC, 20250-9410.

VII. Timeline for injunctive Relief

Injunctive Relief for Pigford claimants expires on April 14, 2005. Originally, Injunctive Relief
was to expire in April of 2004. An internal FSA notice issued on July 21, 2003, formally
extended the availability of Injunctive Relief for one year. The Notice, FSA FLP 313, Priority
Consideration for Prevailing Claimants, is available from the Monitor. To receive a copy, please
call the Monitor’s toll-free line and request it.

VII. More Information on Injunctive Relief

The Monitor's Office is in the process of preparing a much more detailed version of this
Monitor Update. If you would like a copy of the much longer booklet, call the Monitor’s office
toll-free at 1-877-924-7483.
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Eligibility and Monitor Review

1. Introduction

Some Pigford claimants have been denied relief on the grounds of class eligibility. In other
words, they have been found not to be members of the class.

This Monitor Update is intended to:

a. Explain who is eligible to be a member of the class;

b.  Describe how eligibility decisions are made; and

c.  Explain how Monitor review works when a claimant is denied on the basis of
eligibility.

2. Eligibility—what is it?

In order to be a class member in the Pigford case, eligibility requirements must be met. In
addition to being African-American, the following three things must be true about a person.

First, he or she had to farm, or attempt to farm, between January 1, 1981, and December 31,
1996.

Second, he or she must have applied to USDA between January 1, 1981, and December 31,
1996, to participate in a federai farm credit or benefit program. He or she must also have
believed he or she was discriminated against on the basis of race in USDA’s response to that
application.

Application, for this purpose, has a special meaning. Anyone with questions about what it
means to have “applied,” or when an attempt to apply counts as an "application,” may
contact the Monitor’s Office for further explanation. The Monitor may be contacted toll free
at 1-877-924-7483.

Third, he or she must have filed a discrimination complaint regarding USDA’s treatment of the
farm credit or benefit application. This discrimination complaint must have been made on or
before July 1, 1997.

Filing a discrimination complaint, for this purpose, has a special meaning. in order to qualify
as having filed a discrimination complaint, a person must have communicated directly with
either USDA or another government official. In some cases, a communication, for this
purpose, does not need to have been written. For example, it could have been spoken. The
detaited rules are described below.
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3. Proof for filing a discrimination complaint

A claimant must submit proof that he or she filed a discrimination complaint. Listed below are
the four types of proof that may be used by a claimant to show that he or she filed the
discrimination complaint.

a. Copy of complaint or response

To be eligible for class membership, a claimant may submit as proof a copy of the
discrimination complaint that was filed. In addition, the claimant could submit as proof a
USDA document that refers to the discrimination complaint. Many claimants do not have
a copy of the complaint or a response from USDA. Other forms of proof are possible,
howvever.

b. Declaration from another person about complaint

The claimant may submit as proof a declaration by another person. A declaration is a
written statement of facts, and in this case is made under penalty of perjury. In order to
serve as proof for the claimant, the declaration must state that the person making the
declaration had firsthand knowledge that the claimant filed a discrimination complaint
with USDA. The declaration must describe the way in which the discrimination complaint
was filed. In addition, the declaration must be from a person who is not a member of the
claimant’s family.

<, Copy of correspondence to non-USDA officials

A claimant may submit as proof a copy of correspondence sent by the claimant
complaining about USDA discrimination. Correspondence is a written communication,
such as a letter. In order for this type of proof to be effective, the correspondence must
have been sent to a member of Congress, the White House, or a state, local, or federal
official. If USDA does not have a copy of this correspondence, the claimant may have to
submit a declaration stating that he or she sent the correspondence to the person to
whom it is addressed.

d. Declaration from another person about li i ion or verbal ¢ lai

A claimant may submit as proof a declaration by another person regarding statements
made at a USDA Listening Session or at some other in-person meeting. A declaration is a
written statement of facts, and in this case is made under penalty of perjury. The
declaration must state that the person has firsthand knowledge that while the claimant
was attending a USDA listening session or other meeting with USDA officials, a USDA
official told the claimant that the official would investigate the specific claimant’s oral
complaint of discrimination. In addition, the declaration must be from a person who is
not a member of the claimant’s family.

4. If not eligible, no relief under Pigford

A claimant who is not an eligible member of the class will not receive any of the relief set out
in the Pigford Consent Decree. A claimant who is not a member of the Pigford class may,
however, have other legal rights and remedies.
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5. Facilitator decides eligibility

The Facilitator has the job of determining which claimants meet the class definition. Only after
the Facilitator determines that a claimant is eligible does he or she move on to a Track A
adjudication or a Track B arbitration.

6. Monitor review of Facilitator eligibility decisions

Any claimant who is denied eligibility by the Facilitator may petition the Monitor for review.
The Monitor then reviews the Facilitator’s eligibility decision. If the Monitor finds that the
Facilitator has made a clear and manifest error in screening for eligibility and that the error
has resulted or is likely to result in a fundamental miscarriage of justice, the Monitor sends
the eligibility decision back to the Facilitator to be reexamined.

A booklet from the Monitor's office dated June 2002 describes in detail how Monitor review
works. Anyone who would like a copy of the booklet should call toll free at 1-877-924-7483.

7. Timing of petitions for Monitor review for eligibility
a. Judge's Order creates deadline for petitions
Judge Friedman issued an important order addressing petitions for Monitor review of
eligibility decisions on October 29, 2002. This Order establishes a deadline for filing
petitions for Monitor review. The deadline will work in one of two ways. The difference
depends on when the Facilitator Decision about eligibility was made.
1. Decision on or before October 29, 2002—deadline is February 26, 2003.
If the decision by the Facilitator was made on or before October 29, 2002, the
deadline for filing a petition for Monitor review is February 26, 2003.
2. Decision after October 29, 2002—deadline 120 Days After Decision

If the decision by the Facilitator is made after October 29, 2002, the deadline for
filing a petition for Monitor review is 120 days from the date of the decision. For
example, if the Facilitator made a decision on November 4, 2002, the deadline for
filing a petition for Monitor review would be March 4, 2003.

b. Deadline created by the Order is firm

The deadline explained in this Update is firm. If a claimant does not meet the deadline
for petitioning the Monitor, they will not be able to participate in the settlement.

8. Submitting additional information and documents with Petitions for Monitor Review

A booklet available from the Monitor’s Office entitled “Questions and Answers about Monitor
Decisions” explains the rules for the petition for Monitor review process. That booklet is
available at no charge by contacting the Monitor at 1-877-924-7483.

Paragraph 7 of that booklet explains the rules for submitting information or documents that
were not included with the original Claim Sheet. The Court’s Order dated October 29, 2002,
provides that those rules apply to all eligibility petitions (both Track A and Track B).
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9. If eligible, on to adjudication or arbitration

J

If, after reexamination, the Facilitator decides that a claimant is eligible to be a member of the
class, he or she will move on to either a Track A adjudication or a Track B arbitration.
10. If not eligible, not a class member

If, after reexamination, the Facilitator rules that a claimant is not an eligible member of the
class, he or she may not receive any of the relief found in the Consent Decree.

11. More information

If you would like more information on eligibility issues from the Monitor's Office, call toll-free
at 1-877-924-7483.
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Freeze on USDA Acceleration and Foreclosures

1. Introduction

Many claimants in the Pigford case continue to have outstanding debts with USDA. Under the
Consent Decree, USDA is free to take action on a debt during the Monitor petition process.
USDA, however, has voluntarily agreed to “freeze” some actions on debts for claimants who
filed a petition for Monitor Review.

The exact terms of the freeze were described in a policy notice, FLP-279, that was issued by
USDA.

This Monitor Update explains:

What the USDA freeze does.

Who benefits from the USDA freeze.

What claimants should do to benefit from the freeze.
The timing of the freeze.

2. A USDA freeze—on what?

Any USDA borrower with outstanding debt may be subject to a number of USDA actions on
the debt if the borrower is in default. In most cases, default is caused by a failure to make a
payment on time. Three of these possible actions are the subject of the current USDA freeze.
For borrowers who are covered by the freeze, the government will not do any of the
following.

a. Acceleration

Under the freeze, USDA will not accelerate the loans of certain claimants. When a loan is
accelerated, the borrower is told that he or she must pay the whole amount owed right
away. For example, if a borrower fails to make a payment on a $100,000 loan, an
acceleration will mean that the borrower must pay the full amount owed. USDA's right
to accelerate is a part of the standard loan agreement that most claimants signed when
they borrowed from USDA.
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b. Foreclosure

Under the freeze, USDA will not foreclose on certain claimant debts. In a foreclosure, the
claimant loses possession of his or her property.

¢. Inventory property

Under the freeze, USDA will not dispose of inventory property that USDA acquired
through foreclosure that once belonged to certain claimants. Inventory property is land
that is in the possession of USDA. Normally, USDA would try to sell inventory property
soon after it takes possession of the property.

d. Other USDA actions—not covered
Other actions that USDA may take on the debt are not covered by the freeze.

3. Who can benefit from the freeze?

Two groups of claimants may benefit from USDA’s freeze. First, the freeze can benefit a
claimant who had a credit claim that was denied by the Adjudicator or Arbitrator, or who
applied for membership in the Pigford class but was found by the Facilitator to be ineligible
for class membership. Under the terms of the freeze, if a claimant petitioned for Monitor
review by his or her deadline, the freeze applies to him or her.

Second, in some cases the freeze can benefit a claimant who had a credit claim approved by
the Adjudicator or Arbitrator but who has debts owed to USDA that survive after the approval
of the credit claim. For example, a claimant may have had two loans with USDA. If an
Adjudicator found discrimination on one loan but not the other loan, and the second loan is
still owed to USDA. Under USDA regulations, USDA will try to collect on the second loan.
Under the terms of the freeze, however, if the claimant believes that the Adjudicator made a
mistake in adjudicating his or her claim, the claimant may have filed a petition with the
Monitor asking for a review of that decision. If the claimant filed a petition for Monitor review
on the second loan within a certain period, the freeze applies to the second loan.

4, For the freeze to apply, claimant must petition for Monitor review

To benefit from the freeze, a claimant must file a petition for Monitor review by the petition
filing deadline. The deadline for Track A Adjudication and Track B Arbitration is explained in
more detail in Monitor Update Number Three, “Deadlines for Petitions for Monitor Review.”
The deadline for petitions for Monitor review of a Facilitator denial of class eligibility is
explained in more detail in Monitor Update Number Five, “Eligibility and Petitions for Monitor
Review.” Anyone who would like copies of these Updates may request them by calling the
Monitor toll-free at 1-877-924-7483.

a. Track A or Track B Decision on or before July 14, 2000—deadline was November 13,
2000

If the decision by the Adjudicator (Track A) or Arbitrator (Track B) was made on or before

July 14, 2000, the deadline for filing a petition for Monitor review was November 13,
2000.
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b. Track A or Track B Decision after July 14, 2000—Deadline 120 Days After Decision

If the decision by the Adjudicator (Track A) or the Arbitrator (Track B) was made after July
14, 2000, the deadline for filing a petition for Monitor review is 120 days from the date
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the
deadline for filing a petition for Monitor review was November 29, 2000.

c. Eligibility Decision made by the Facilitator on or before October 29, 2002,
deadline—deadline was February 26, 2003.

If the decision by the Facilitator was made on or before October 29, 2002, the deadline
for filing a petition for Menitor review was February 26, 2003.

d. Eligibility Decision made by the Facilitator after October 29, 2002—deadline 120
days after Decision

If the decision by the Facilitator was made after October 29, 2002, the deadline for filing
a petition for Monitor review is 120 days from the date of the decision. For example, if
the Facilitator made a decision on November 4, 2002, the deadline for filing a petition
for Monitor review would be March 4, 2003.

5. When the freeze begins and ends

The timing of the protection of the freeze can vary with different claimants. The beginning
and the end of the freeze work in the following way.

First, the freeze does not protect people who have never filed a claim in the case. Even if a
person was eligible to file a claim but failed to do so, the freeze does not protect that person.

Second, the freeze protects a claimant from the time of the Adjudicator, Arbitrator, or
Facilitator decision until the claimant's deadline for filing a petition for Monitor review. As
noted above, that deadline can vary from claimant to claimant.

Third, if the claimant files a timely petition for Monitor review, the freeze protects the
claimant from the time the petition is filed until the claimant’s case is resolved. If the Monitor
grants reexamination, the resolution of the case will occur when the Adjudicator, Arbitrator,
or the Facilitator reaches a final decision upon reexamination. If the Monitor does not grant
reexamination, the protection of the freeze will end with the Monitor's decision.

1 fund. bl
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6. Freeze does not stop

The freeze does not stop USDA from recovering debts owed to the government by using
administrative offset. If, however, a claimant eventually succeeds in his or her claim, in some
cases USDA will refund any money that was taken by the government by offset. If class
members have questions about administrative offset, they should call the Monitor’s office toll
free at 1-877-924-7483 and ask to speak to an attorney on the Monitor’s staff.
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7. After the freeze ends

After the freeze ends for each claimant, USDA may accelerate the loan, seek a foreclosure of
the loan, and/or dispose of inventory land once owned by the claimant and acquired by USDA
through foreclosure.

8. More information

Anyone who has questions regarding the freeze should feel free to call the Monitor toll-free at
1-877-924-7483.
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Claimant and Claimant Attorney
Access to USDA Documents

1. Introduction

Some claimants and claimants’ attorneys have questions about how to gain access to
documents submitted into their Pigford case file by USDA. Usually these documents include:
USDA's Response to the initial Claim Sheet and Election Form; USDA’s petition for Monitor
review; or USDA’s Response to the claimant’s petition for Monitor review.

This Monitor Update explains how claimants and their attorneys can go about getting copies
of these USDA documents.

2. Three Types of Cases for This Purpose

For this purpose, claimants should fall into one of three categories: (1) assisted by Class
Counsel or Of-Counsel; (2) assisted by attorneys who are neither Class Counsel nor Of-
Counsel; and (3) filing a petition without the help of an attorney.

a. Assisted by Class Counsel or Of-Counsel

Claimants who are being assisted by Class Counsel or Of-Counsel should not have any
problem with access to papers that USDA filed in their Pigford claims. Class Counsel
should have a copy of these files, and Of-Counsel should be able to get a copy from Class
Counsel.

b. Assisted by an Attorney Who Is Not Class Counsel or Of-Counsel

Some claimants are being assisted by attorneys who are neither Class Counsel nor
Of-Counsel. For the purpose of this Update, these attorneys are referred to as
Unaffiliated Counsel. Section 5 of this Update explains how these lawyers should go
about getting papers that USDA submitted in the claimant's Pigford claim.

<. Not Assisted by an Attorney—Pro Se

Some claimants are not being assisted by an attorney at all. In legal terms, these
claimants are acting “pro se”"—that is to say, they are acting without legal counsel.
Section 4 of this Update explains how these claimants should go about getting papers
that USDA filed in their Pigford claims.
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3. Types of Information Available to Claimant Varies

In general, USDA files used by the Adjudicator in deciding the claimant’s case include two
types of information. First, files sometimes include information about the claimant. This may
include documents from old FmHA files, for example, or the results of USDA interviews about
the claimant.

Second, USDA files may include information about people other than the claimant. This may
include, for example, information about people named by the claimant as similarly situated
white farmers. Information about claimants and similarly situated white farmers that is
contained in USDA’s responses to Track A claims is covered by the Privacy Act. A claimant can
generally obtain private information about him- or herself but cannot obtain private
information about other people. Therefore, a claimant who is not represented by a lawyer will
not be able to obtain copies of any materials concerning similarly situated white farmers that
USDA gave to the Adjudicator.

Therefore, if a claimant is acting pro se, he or she will not receive USDA information about
other people.

4. Pro Se Claimants—How to Get USDA Submissions

Pro se claimants—that is, claimants who are not being assisted by an attorney—need to take
the following steps to get copies of information listed in paragraph 1 above.

a. Get a Copy of Privacy Order and the Acknowledgement Form

Claimants need to get a copy of the Privacy Order and the Privacy Order Acknowledg-
ment Form. They can have these sent to them by calling toll-free at 1-877-924-7483.

b. Read the Form Closely and Sign It

Claimants should then read the Privacy Order and the Privacy Order Acknowledgment
Form very closely and sign the Acknowledgement Form. When signed, that form is a
binding legal document. It limits the claimant’s right to use, distribute, or publish the
information.

<. Send the Signed Form to the Facilitator—and Include Claimant Mailing Address
Claimants should then send the signed Acknowledgement Form to the Facilitator at:

Black Farmers’ Settlement
Claims Facilitator

PO Box 4390

Portland, OR 97208-4390

It is important that the claimant send a current mailing address to the Facilitator along
with the signed form.

The Facilitator will check that the Privacy Order Acknowledgment Form has been signed
and forward the claimant's request to USDA. USDA will send the documents directly to
the claimant. USDA will not, however, send the claimant any information about people
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other than the claimant. This means they will not send any information about persons
named as similarly situated white farmers.

5. Unaffiliated Counsel—How to Get USDA Submissions

If the claimant is assisted by unaffiliated counsel, the following steps need to be taken by the
attorney to obtain copies of the materials listed in paragraph 1 above.

a. Get Copies of Privacy Order and Acknowledgement Form

Attorneys need to get a copy of the Second Amended Supplemental Privacy Act
Protective Order (“Privacy Order”) and the Privacy Order Acknowledgment Form. They
can request them by calling toll-free at 1-877-924-7483.

b. Sign Form and Return to USDA

Attorneys then sign the form and return it to USDA through the Facilitator at the
following address:

Black Farmers’ Settlement
Claims Facilitator

PO Box 4390

Portland, OR 97208-4390

Once these requirements have been met, the Government will authorize the Facilitator to
send the materials listed in paragraph 1 above. Once an attorney has successfully signed and
submitted a form, he or she does not need to sign another form to receive the files on other
claimants.
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Procedural Rules for the
Track B Monitor Petition Process

1. General Procedures and Deadlines

All of the Court orders referenced below may be found on the Court's web site at
http://www.dcd. uscourts.gov.

a.

General Procedures. The general procedures for the Monitor review process can be
found in the Court's April 4, 2000, Order of Reference. Further detail can be found in
the Monitor's booklet entitled "Questions and Answers About Monitor Review of
Decisions,” which is available from the Office of the Monitor.

Deadline for Petitions for Monitor Review. The deadlines for filing petitions for
Monitor review are found in the Court's Order of July 14, 2000. In general, petitions
must have been filed by November 13, 2000, or by 120 days from the date of the
Arbitrator decision, whichever is later.

Deadline for Responses to Petitions. The deadline for responding to petitions for
Monitor review is found in the Court’s Order of September 12, 2000. In general,
responses to petitions must be filed within sixty days from the non-petitioning party’s
receipt of the petition for Monitor review.

2, Filing Petitions for Monitor Review

Under Track B, any party seeking Monitor review of the Arbitrator's decision must:

a.

Timely file with the Facilitator an original petition for Monitor review (“petition”) and
one copy of the petition. Petitions will be deemed “filed” as of the date of postmark.
Petitions should be sent to:

Black Farmers’ Settlement
Claims Facilitator

PO Box 4390

Portland, OR 97208-4390
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b. File with the petition a Designation of Record. The Designation of Record shall include
material before the Arbitrator in the petitioning Track B proceeding and shall
specifically identify: (a) documentation; (b) exhibits; (c) testimony; (d) transcripts; and
any other information that is a part of the record that should be considered by the
Monitor for review.

<. Timely serve one copy of the petition, including the designation of record, on the
opposing party. Petitions will be deemed “served” as of the date of postmark.

d. Attach a completed original certificate of service to the original petition at the time of
filing and attach a copy of the certificate of service to each copy of the petition.

3. Responding to Petitions for Monitor Review
Under Track B, any party responding to a petition must:

a. Timely file with the Facilitator an original response to the petition for Monitor review
(“response”) and one copy of the response. Responses will be deemed “filed” as of
the date of postmark. Responses should be sent to:

Black Farmers’ Settlement
Claims Facilitator

PO Box 4390

Portland, OR 97208-4390

b. In addition, the responding party may file a Designation of Record of additional
material not identified by the petitioning party. The Designation of Record of the
additional material shall specifically identify: (a) documentation; (b) exhibits; (c)
testimony; (d) transcripts; and any other information that is a part of the record that
should be considered by the Monitor for review. The Designation of Record of
additional material, if filed, must be filed within sixty days from receipt of the
petition for Monitor review.

c. Timely serve a copy of the response, including the responding party's designation of
record, if any, on the petitioning party. Responses will be deemed “served” as of the
date of postmark.

d. Attach a completed original certificate of service to the original response at the time
of filing and attach a copy of the certificate of service to each copy of the response.

The Monitor may, in her discretion, review material in the record before the Arbitrator that
has not been designated by the parties.

4. Publication of Rules

The Arbitrator shall include copies of these rules whenever he sends to parties copies of
decisions in their Arbitration cases. He shall also immediately send copies to all parties who
have already received Arbitration decisions. The Arbitrator, the Monitor, and the parties shall
also be free to send copies out to the public upon request.
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Noncredit Claims—$3,000 for Each
Prevailing Class Member

1. Introduction

The Consent Decree divided Pigford claims into two types—credit claims and noncredit claims.
The vast majority of class members in the case have credit claims. Several hundred class
members, however, have both a credit claim and a noncredit claim, or have only a noncredit
claim. This Monitor Update describes noncredit claims, and describes the payment that class
members with prevailing noncredit claims will receive.

2. Noncredit Claims and Credit Claims—Defining the Difference

In general, a credit claim is a claim based on the class member’s effort to get a farm loan
from USDA. For example, if a class member claimed that USDA discriminated against him or
her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member
made a credit claim.

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm
loan—but instead is based on the class member’s effort to receive some other type of benefit,
including the payment of money, from USDA. For example, if a class member claimed that
USDA discriminated against him or her in providing a USDA disaster payment, or in
implementing a USDA conservation cost-share program, the class member made a noncredit
claim.

3. Award for Noncredit Claimants

The amount to be given to class members who prevail on a noncredit claim is controlled by
two legally binding documents. First, the Consent Decree sets the general rules. Second, an
agreement by the parties that was entered as an official Order by the Court fills in many of
the details.

a. Consent Decree—Receive Amount Denied

The Consent Decree provides that a class member who prevails on a noncredit claim is to
receive the amount of the benefit that was wrongly denied to the class member. In
addition, according to the Consent Decree, these payments will only be made if there are
certain funds available in the USDA budget.
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b. February 7, 2001, Stipulation and Order—$3,000 Payment

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells
out the details regarding the award that class members will receive in noncredit cases.

The Order is based on an agreement that was reached by the government and Class
Counsel. According to the Order, the government and Class Counsel believe that
deciding the amount that should be paid for noncredit claims for each person would be
difficult, if not impossible.

The Government and Class Counsel therefore agreed, and the Court has ordered, that a
class member who prevails on one or more noncredit claims will receive a single payment
from USDA in the amount of $3,000.

4. Other Details about the $3,000 Payment

Several other details about the $3,000 noncredit payment were explained in the February 7,
2001, Stipulation and Order. These are discussed below.

a. Only One $3,000 Payment Per Class Member

Each class member who prevails on a noncredit claim may receive only one $3,000
payment. This is true even if the class member prevailed on more than one noncredit
claim. This means, for example, that if the class member had a successful claim for a
disaster payment in both 1990 and 1992, he or she would receive only one payment of
$3,000.

b. Credit and Noncredit Claim Combined

If a class member prevailed on both a credit claim and a noncredit claim, the class
member will receive a payment for both the credit claim and the noncredit claim. A class
member, therefore, could receive both a $50,000 payment for a credit claim and a
$3,000 payment for a noncredit claim.

<. No Tax Payments for Noncredit Claims
Class members who receive a $3,000 payment for a noncredit claim will not receive any
more funds—either paid to them or paid directly to the Internal Revenue Service—to

cover any tax obligations the class member might incur as a result of the $3,000
payment.

5. More Information

Anyone who has any question regarding noncredit payments should feel free to call the Office
of the Monitor at 1-877-924-7483. For more information about the Judge’s Order, or for a
copy of the Order, please call the Monitor’s Office.
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Debt Relief for Prevailing Class Members

1. Introduction

The Consent Decree in Pigford provided debt relief for prevailing credit claimants. This
Monitor Update describes recent developments regarding debt relief and describes the debt
relief class members will receive.

2. Debt Relief Available Only for Successful Credit Claims

In Pigford, debt relief can be granted only as a result of a successful Track A or Track B credit
claim. In general, a credit claim is a claim based on the class member’s effort to get a farm
loan from USDA. For example, if a class member claimed that USDA discriminated against him
or her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member
made a credit claim.

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm
loan—but instead is based on the class member’s effort to obtain some other benefit from
USDA. For example, if a class member claimed that USDA discriminated against him or her in
providing a USDA disaster payment, or in implementing a USDA conservation cost-share
program, the class member made a noncredit claim.

3. Consent Decree and Court Order

Debt relief for class members who prevail on a credit claim is controlled by two legally binding
documents. First, the Consent Decree sets the general rules. Second, an agreement by the
parties was entered as an official Order by the Court and fills in many of the details.

a. Consent Decree

The Consent Decree provides that a class member who prevails on a credit claim is to
receive a discharge of certain outstanding USDA debts. The discharge applies to those
debts that were incurred under, or affected by, the USDA program or programs that
were the subject of the credit claim.

b. February 7, 2001, Stipulation and Order

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells
out the details regarding the debt discharge that class members will receive in credit
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cases. The Order is based on an agreement that was reached by the government and
Class Counsel. According to the Order, the government and Class Counsel had certain
debts in mind when they wrote the part of the Consent Decree that provides for debt
relief. These debts are more clearly defined in the Order.

4, Debts to be Discharged

Certain USDA debts will be discharged as a result of the Pigford settlement. These are
discussed below. Three types of debts will be discharged. However, an important exception
applies to the debt discharge.

a. Debts Affected by Discrimination

In general, if the Adjudicator or Arbitrator specifically identified a certain debt as being
affected by discrimination, this debt will be discharged.

b. Some Debts Incurred After the Discrimination Occurs

The Adjudicator or Arbitrator will have found discrimination based on a certain event—
for example, the denial of a loan or of loan servicing. Two important points flow from
this finding of discrimination.

First, the date of the discrimination matters for the purposes of debt discharge. For
example, if the Adjudicator found that there was discrimination in a loan denial that took
place on April 15, 1990, that date creates an important starting point for debt discharge
purposes.

Second, the type of loan that was found to be the subject of discrimination matters for
the purpose of debt discharge. A loan is of the same type if it was incurred under the
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm
Ownership (FO) Loan Program is a separate program, the Emergency Loan program (EM)
is a separate program, and so forth.

If, after the date of discrimination, the class member incurred additional debt that was of
the same type as the debt that was subject to discrimination, the additional debt will be
discharged. For example, if the Adjudicator found that USDA discriminated against the
class member in denying a Farm Operating Loan in 1994, and the USDA then made a
Farm Operating Loan to the class member in 1995, the 1994 and 1995 Operating Loans
will be discharged. This is true even though the Adjudicator did not find discrimination in
the 1995 Operating Loan.

<. Some Debts Incurred at the Same Time as the Discrimination

The Adjudicator or Arbitrator will have found discrimination based on a certain event—
for example, the denial of a loan or of loan servicing. Two important points flow from
this finding of discrimination.

First, the date of the discrimination matters for the purposes of debt discharge. For
example, if the Adjudicator found that there was discrimination in a loan denial that took
place on April 15, 1990, that date creates an important starting point for debt discharge
purposes.
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Second, the type of loan that was found to be the subject of discrimination matters for
the purpose of debt discharge. A loan is of the same type if it was incurred under the
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm
Ownership (FO) Loan Program is a separate program, the Emergency Loan (EM) Program
is a separate program, and so forth.

If the class member incurred additional debt of the same type as the debt that was
subject to discrimination, and incurred the additional debt at the same time as the
discriminatory act, the additional debt will be discharged. For example, suppose the
Adjudicator found that discrimination occurred in 1990 in USDA’s servicing of a 1989
Farm Operating Loan. If at the same time in 1990 USDA made a Farm Operating Loan to
the class member, the 1990 Farm Operating Loan will be discharged. This is true even
though the Adjudicator or Arbitrator did not find discrimination in the making of the
1990 Farm QOperating Loan.

d. Important Exception Affecting Debt Relief—Older Lawsuits

An important exception applies to all of the above debt discharge discussion. No debt
discharge will apply to any debts that were the subject of litigation separate from this
lawsuit if there was what is known as a final judgment in that separate lawsuit, and if all
of the appeals for that separate lawsuit have been forgone or completed. For example, if
a class member was involved in a lawsuit with USDA that was begun and completed in
1990, and the result of the 1990 lawsuit was that USDA got a judgment against the class
member, and all appeals have been exhausted, debt discharge in the Pigford settlement
will not change the result of the 1990 lawsuit.

e. Loans Made after December 31, 1996—No Debt Discharge

Loans made after the period covered by the Consent Decree—December 31, 1996—are
not subject to discharge as a result of the Consent Decree. For example, if a class
member received a Farm Operating Loan in 2000, this loan cannot be discharged as a
result of the Consent Decree.

5. More Information

For more information about the February 7, 2001, Order, or for a copy of the Order, please
call the Monitor’s Office. The phone number is listed below.

Anyone who has any question regarding debt relief should call the Monitor toll free at
1-877-924-7483.
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Understanding Who Is Part of the Pigford Case

A. Introduction

People who are interested in being part of the Pigford case fall into three groups: (1) people
who are in the case, (2) people who might get into the case, and (3) people who will not get
into the case. This Update explains the rules that determine who is in each group and gives
some statistics about each group (as of November 26, 2002).

B. Definitions
Before explaining the three groups, it is important to explain what some basic terms mean.

1. Whatis the “Consent Decree”? The Consent Decree is the document that explains what
the parties agreed to when they settled the case. The Court approved the Consent
Decree after a Fairness Hearing.

2. Whatis a “Claim Sheet”? The term “Claim Sheet” refers to the Claim Sheet and Election
Form—the package of forms that one fills out to file an official claim in the case. The
deadline for filing a timely Claim Sheet was October 12, 1999.

3. What is a “Petition for Monitor Review”? Petitions for Monitor Review are the papers
that one files to ask the Monitor to review the decision that was made by the
Facilitator, Adjudicator, or Arbitrator. There are deadlines for filing Petitions for
Monitor Review: people may call the Facilitator's office at 1-800-646-2873 to find out
about deadlines.

4. What is a “Late Claim Application”? There are many people who did not file a Claim
Sheet on time who believe that they should be part of the case. A person cannot file a
Claim Sheet after the deadline (after October 12, 1999) without first getting
permission to do so from the Arbitrator. A “Late Claim” application asks the Arbitrator
for permission to file a late Claim Sheet. This procedure is sometimes called “5(g)”
because it is explained in paragraph 5(g) of the Consent Decree. The Arbitrator is
allowed to approve a “Late Claim” application only if he determines that a person was
unable to file his or her Claim Sheet on time because of extraordinary circumstances
beyond his or her control. The deadline for filing “Late Claim” applications was
September 15, 2000.

5. What is “Late Claim Reconsideration”? If a person filed a “Late Claim” application on
time (by September 15, 2000) and the Arbitrator rejected his or her application, the
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person has a chance to ask the Arbitrator to reconsider his decision. Requests for
reconsideration must generally be filed within 60 days after the date of the
Arbitrator's rejection letter.'

C. The Three Groups: Who Is In the Case?
1. Group One: People Who Are In the Case

In general, the people who are in the case or have permission to join the case consist of
those who:

a. Filed Claim Sheet On Time. There are approximately 21,776 people who filed a
Claim Sheet by October 12, 1999, and were determined "eligible” by the
Facilitator.?

b. Filed “Late Claim” Application, Request Approved. There are approximately
1,631 people who did not file a Claim Sheet on time but who did file a “Late
Claim” application on time and had the “Late Claim” application approved by
the Arbitrator.” These people have permission to file a late Claim Sheet. The
Facilitator either gave them or will give them a deadline for filing a Claim Sheet.
Once the Claim Sheet is filed, if the Facilitator finds them eligible, they will be
part of the case.

2, Group Two: People Who Might Get Into the Case
In general, the people who might get into the case consist of those who:

a. Filed Timely “Late Claim” Application, No Decision Yet. There are approximately
7,341 people who did not file a Claim Sheet on time (by October 12, 1999) but
who did file a “Late Claim™ application on time (by September 15, 2000) and
have not yet received a decision on their “Late Claim” application.

b. “Late Claim” Application Rejected, Filed “Late Claim” Reconsideration Request.
There are approximately 17,891 people who filed timely requests for
reconsideration after they had their “Late Claim” applications rejected by the
Arbitrator and have not yet received decisions on their requests for
reconsideration.

When the Arbitrator first officially established a reconsideration policy, the deadline was different.
Call the Facilitator at 1-800-646-2873 to find out about reconsideration deadlines.

Approximately 23,148 people filed timely Claim Sheets. Of those, the Facilitator found that
approximately 21,776 are eligible. People in certain categories who were found ineligible have the
apportunity to file a Petition for Monitor Review up until their petition deadline. The Facilitator
has identified approximately 163 people who have the right to petition the Monitor regarding
eligibility determinations. Monitor Update No. 5 explains eligibility and the rules and deadlines in
the Monitor petition process as it relates to eligibility (available from the Monitor’s office; call toll-
free, 1-877-924-7483).

Statistics in this Update concerning the “Late Claims" process are current as of October 1, 2002.
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3. Group Three: People Who Will Not Get Into the Case

The Consent Decree and Court Orders in this case establish cutoff dates for getting into
the case. These Orders provide that the following people will not get into the case:

a. Did Not File Timely Claim Sheet and Did Not File Timely “Late Claim” Application.
People who did not file a Claim Sheet on time (by October 12, 1999) and did not
file a “Late Claim” application on time (by September 15, 2000) will not get into
the case. There are approximately 8,025 people who filed “Late Claim”
applications after the deadline (after September 15, 2000)—these people will
not get into the case. IT IS NOW TOO LATE TO FILE A “LATE CLAIM"
APPLICATION.

ACCORDING TO THE RULES IN THIS CASE, ANYONE WHO DID NOT FILE A
CLAIM SHEET BY OCTOBER 12, 1999, OR A “LATE CLAIM” APPLICATION BY
SEPTEMBER 15, 2000, CANNOT BE PART OF THE CASE.

b. Filed Timely “Late Claim” Applications, But Lost in “Late Claim” Process. There
are approximately 52,256 people who filed timely “Late Claim” applications that
were rejected by the Arbitrator. Some of those people had their deadlines for
filing reconsideration requests pass without filing a timely request for
reconsideration: those people will not get into the case. Additionally, some
people filed timely requests for reconsideration, but the Arbitrator denied their
request for reconsideration: those people will not get into the case. There is no
Monitor review of decisions in the “Late Claim” process.

D. Results for People Who Are In the Case

Most people who are in the case chose Track A (Adjudication). A chart showing the results for
people in Track A is attached to this update. A chart showing the results for people in Track B
is available from the Monitor's Office (1-877-924-7483).

People who believe that the decision of the Facilitator, Adjudicator, or Arbitrator in their case
is wrong have an opportunity to petition for Monitor review. Deadlines apply in the Monitor
review process.* Call the Facilitator at 1-800-646-2873 find out about deadlines for
petitioning for Monitor review and to request a booklet that explains the Monitor review
process.

E. Questions

Individuals may call the Monitor’s office toll-free at 1-877-924-7483 with questions.

4 The exception is that some decisions made by the Facilitator are not subject to Monitor review.

The Facilitator can answer individuals’ questions about whether or not they have the right to
petition.
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Resources for Pigford Claimants

1. Introduction

Claimants frequently contact the Office of the Monitor and request information and
assistance.' One of the Monitor’s duties is to assist claimants with “other problems” that they
are having with regard to the Consent Decree. Many claimants, however, have problems that
are not within the authority of the Monitor to solve. This Monitor Update provides a few
suggestions for other resources that may be helpful to these claimants.

2. Debt Relief Available Only for Successful Credit Claims

Before using the resources mentioned in this Update, a claimant should be aware of two
warnings.

a. Other Resources May Be Helpful

This Update mentions only a few of the possible places that a claimant might turn to for
help. There are likely many others that are not mentioned here that could be helpful. If a
group or agency is not listed here, this does not mean that the Monitor's Office thinks
the group or agency does poor work.

b. Monitor Cannot Vouch for Groups Mentioned

Several groups and agencies are mentioned in this Update. The Monitor’s Office cannot
vouch for these groups or agencies. Each claimant should investigate the group or
organization carefully before taking advice from them.

3. When the Monitor Can Help

The Consent Decree permits the Monitor to help claimants resolve problems that claimants
have with the Consent Decree. For example, the Monitor can help solve claimant problems of
the following types.

! The Monitor’s duties and responsibilities are outlined in the Consent Decree and the Order of
Reference. Claimants can receive a copy of the Consent Decree and/or the Order of Reference by
calling our toll free number (1-877-924-7483) and requesting a copy.
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a. Debt Relief

Successful Track A credit claimants may be entitled to have part or all of their USDA debt
forgiven. Debt relief is confusing, however. If a claimant believes that he or she has USDA
debt that should be forgiven, the Monitor may be able to help. The Monitor has also
written a short guide, “Monitor Update Number 10, Debt Relief.” This Update is available
by calling the Monitor's toll-free number. Claimants with questions can contact the
Monitor’s Office for further assistance.

b. Injunctive Relief

Successful Track A credit claimants are entitled to receive Injunctive Relief. This may
include, for example, priority consideration for a new USDA loan. If a claimant believes
his or her right to Injunctive Relief is being denied, the Monitor may be able to help.
Successful non-credit claimants also are entitled to a limited form of Injunctive Relief. A
short written guide, “Monitor Update Number 4, Injunctive Relief,” may also be of help.
This Update is available by calling the Monitor’s toll-free number.

<. Other Problems Related to the Consent Decree Settlement
Prevailing claimants may have other problems related to the Consent Decree. These could
include, for example, the timing of cash payments, non-credit relief, some tax-related

problems, and other matters. Claimants with these types of questions should contact the
Monitor.

4. How to Contact the Monitor
a. By Phone - 1-877-924-7483
Claimants may contact the Office of the Monitor by calling toll free 1-877-924-7483. If

the operator who answers the call is unable to assist a Claimant, Claimants may make an
appointment to speak with a member of the Monitor’s legal staff.

b. In Writing
The Monitor can be reached by writing:

Office of the Monitor
P.O. Box 64511
St. Paul, MN 55164-0511

5. When the Monitor Cannot Help

Problems faced by claimants often are not related to the Pigford Consent Decree. The Monitor
is not allowed to help claimants with these kinds of problems.

For example, many claimants find it hard to develop the cash flow plans and other financial
plans that lenders often want to see before a loan is made. Further, some claimants find it
difficult to deal with private lenders and other creditors. In both cases, since the problems are
not related to the Consent Decree, the Monitor cannot provide the kind of help the claimant
may need. The following groups and organizations may, however, be of some help in these
situations.
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a. University and Extension Programs

A number of colleges and universities have programs that are designed to help farmers.
The programs mentioned below actively aim to assist African American farmers.

1) Alcorn State Cooperative Extension (Mississippi)

2)

3,

4

=

=

Alcorn State University Cooperative Extension Program
Small Farm Outreach Training and Technical Assistance Project
1000 A.S.U Dr. # 479

Alcorn State, MS 39096-7500

Phone: 601-877-6128

Fax: 601-877-6694

Web site: none

Service Area: Southwest Mississippi.

Tusk University (Alat )

Tuskegee University Cooperative Extension Program
204 Morrison Mayberry Hall

Tuskegee, Alabama 36088

Phone: 334-724-4441

Fax: 334-727-8812

Web site: www.tusk.edu

Service area: State of Alabama.

North Carolina A & T Small Farm Outreach Training & Technical Assistance Program
{North Carolina}

North Carolina A & T State University

Cooperative Extension Program

Greenshoro, NC 27411

Phone: 336-334-7024

Fax: 336-334-7207

Web site: http://www.ag.ncat.edu/extension/programs/sfottap/index.htm
Service Area: State of North Carolina.

University of Arkansas of Pine Bluff (Arkansas)

University of Arkansas of Pine Bluff Small Farms Program

1200 North University Drive

UAPB Mail Slot 4906

Pine Bluff AR, 71601

Phone: 870-575-8142, 7246

Fax: 870-543-8035
Web site: none

Service Area: Thirteen Arkansas counties: Jefferson; Lincoln; Drew; Desha; Chicot;
Ashley; Crittenden; St. Francis, Woodruff; Lee; Phillips; Monroe; Arkansas.
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5} Southern University
Louisiana Family Farm Technical Assistance Project
Southern University
Baton Rouge, LA
Phone: 225-771-3863
Fax: 225-771-5728
Web site: none

Service Area: Nineteen parishes in Northeastern Louisiana.
b, Farm Advocacy Group
The fallowing groups are generally private nonprofit organizations that work closely with
African American farmers. They are not part of a college or university.
1) Arkansas Land and Farm Development Corporation

Arkansas Land and Farm Development Corporation
Route 2 Box 291

Brinkiey, AR 72021

Phone: 870-734-1140

Fax: 870-734-4197

Web site: none

2

2

Federation of Southern Cooperatives/Land Assistance Fund
Administrative Office

2769 Church Street

East Point, GA 30344

Phone: 404-765-0991

Fax: 404-765-8178

Georgia Field Office
P.O. Box 3092
Albany, GA 31706
Phone: 912-432-5799
Fax: 912-439-0894

Rural Training & Research Center

P.O. Box 95

Epes, AL 35460

Phone: 205-652-9676

Fax: 205-652-9678

Web site: http://www.federationsoutherncoop.com/
. Legal Organizations
Claimants may have questions about other legal problems. The Monitor is not allowed to
provide legal advice to class members. Claimants experiencing legal problems may wish to

contact one of the following nonprofit organizations that assist family farmers, including
African American family farmers.
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Land Loss Prevention Project

Land Loss Prevention Project
P.O. Box 179

Durham, NC 27702

Phone: 919-682-5969
Toll-Free: 1-800-672-5839
Fax: 919-688-5596

Web site: www.landloss.org

Service Area: State of North Carolina.

Farmers’ Legal Action Group, Inc.

Farmers' Legal Action Group, Inc.
46 E. 4th St., Suite 1301

St. Paul, MN 55101-1109

Phone: 651-223-5400

Fax: 651-223-5335

Web site: www.flaginc.org

Service Area: Nationwide.

d. State Departments of Agriculture

Monitor Update
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Each state maintains a state Department of Agriculture. Claimants may want to contact
their state department of agriculture for additional assistance. A listing of all of the
states departments of agriculture can be found on the web at:

http://www.accesskansas.org/kda/stateags. html

e.USDA

USDA maintains the following resources that may be of help to claimants.

1) USDA Hot Line for Minority and Socially Disadvantaged Farmers (MSDA)
The Farm Service Agency (FSA) has established an Office of Minority and Socially
Disadvantaged Farmers Assistance (MSDA) to work with minority farmers who

have concerns about loan applications filed with local FSA offices. The MSDA
Office will operate Monday to Friday, 8 to 5 p.m. Eastern Time.

Office of Minority and Socially Disadvantaged Farmers

Farm Service Agency

USDA

1400 Independence Ave SW
Mail Stop 0501

Washington, DC 20250-0501

Phone: 1-866-538-2610 (toll-free) or 202-720-1584 (local)
FAX: 1-888-211-7286 (toll-free) or 202-690-3432 (local)

E-mail: msda@wdc.usda.gov
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2) USDA Office of Civil Rights - Discrimination Complaints

USDA maintains an Office of Civil Rights. The Office of Civil Rights is unable to
address matters arising under the Consent Decree. This Office investigates and
acts on claims of discrimination involving events in USDA-sponsored programs
that occur after the close of the Pigford class period—that is, after December 31,
1996.

Office of Civil Rights

USDA

1400 Independence Avenue SW

Mail Stop 9410

Washington, D C 20250

Phone: 202-720-5964

TTY 202-402- 0216

Fax: None

Web site: http://www.usda.gov/da/cr.html

3

P

Farm Service Agency Appeals

Farm Service Agency (FSA) applicants may appeal many adverse FSA decisions.
To appeal an FSA decision, the applicant must ask for a hearing within thirty
days after he or she received notice of the adverse decision. If an applicant
receives a letter of denial from FSA, there should be directions about how to go
forward with an appeal.
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The Pigford Case Is Closed: No One Can Get Into the
Case If They Did Not Apply by Deadlines

1. Introduction
The Consent Decree and Court Orders set strict cutoff dates for getting into the Pigford case.
The deadlines have now passed.
2. Pigford Is Closed
The Pigford case is now closed. Anyone who did not meet one of the two deadlines explained
below cannot be a part of the case.
3. Two Deadlines for the Case
Two important deadlines govern whether a person is eligible in the case.
a. Claim Sheet Deadline — October 12, 1999
The deadline to file a Claim Sheet and Election Form was October 12, 1999. Anyone who
did not meet this deadline could only get into the case by filing a late claim request.

Processing of claims filed on time continues.

b. Late Claim Req Deadline — Sep ber 15, 2000

Anyone who missed the October 12, 1999, Claim Sheet deadline and wanted to be in the
case needed to file a late claim request. The deadline to file a late claim request was
September 15, 2000.

Those who did file a late claim request will get a response.

< Two Deadlines Are Final

Anyone who missed both of these deadlines cannot get into the case.
4. Questions

Anyone with guestions about these deadlines may call the Monitor’s office toll-free at 1-877-
924-7483 or may call the Facilitator at 1-800-646-2873. Several other Monitor Updates discuss
the case in more detail. See www.pigfordmonitor.org.



71

H . Office of the Monitor
Monitor Update: Pigfordv. Veneman (D.D.C.)
No Adverse Effect Brewington v. Veneman (D.D.C.)
Date Issued: June 28, 2004 st ';::tl ?\;f,:f;:?;ﬁg;::
Update 014 ) . Phone (toll-free): 1-877-924-7483
@ Copyright 2004, Office of the Monitor. www.pigfordmonitor.org

This is not a USDA publication.

No Adverse Effect: Future Loans and Future Loan Servicing
for Prevailing Class Members

A. Introduction

According to the Consent Decree in the Pigford case, debt forgiveness required by the
Consent Decree will not “adversely affect” a claimant’s eligibility to participate in a USDA loan
program or a USDA loan servicing program. This Monitor Update is intended to explain how
the no adverse effect part of the Consent Decree works for claimants.

B. Two Types of USDA Debt Forgiveness — Consent Decree and Non-Consent Decree

Many claimants have had USDA debt forgiven, or they will have USDA debt forgiven in the
future. There are several different ways that a claimant might receive debt forgiveness, and
the difference can be important for the future.

1. Debt Relief Under Pigford

As part of the Consent Decree, USDA must discharge many outstanding debts owed by
successful claimants. According to the Consent Decree, debts that were incurred under,
or affected by, a USDA program that was the subject of the Adjudicator’s or Arbitrator’s
finding of discrimination on credit claims are to be forgiven. A Court Order explains the
debt forgiveness rules in more detail. In addition, if the Adjudicator or Arbitrator finds
discrimination regarding a particular loan, a claimant is also entitled to discharge of any
debt of that loan type incurred at the time of the earliest event on which there is a
finding of discrimination through December 31, 1996.

Claimants who have questions about what debts should be forgiven may call the
Monitor's toll-free number, 1-877-924-7483. Callers may also request Monitor
Update 10, which explains debt relief.

2. Other USDA Debt Forgiveness

The Consent Decree is not the only way that claimants may have received debt
forgiveness from USDA. USDA regulations require debts to be forgiven under certain
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conditions. In addition, a bankruptcy court can give relief from a USDA debt. One way or
another, many claimants have had debt written off outside of the Consent Decree
process.

3. Why the Difference Is Important — Future Dealings With USDA

The difference between Consent Decree debt forgiveness and other USDA debt
forgiveness is important. The Consent Decree says that debt forgiven because of the
Consent Decree shall not adversely affect the eligibility of a claimant who wants to
participate in a USDA loan program or a USDA loan servicing program. Other forms of
USDA debt forgiveness can make a claimant not eligible for a USDA loan or for USDA
loan servicing. The following sections of this Update explain how the difference in the
type of debt forgiveness can affect a claimant.

C. Debt Forgiveness and Getting a USDA Loan
Debt forgiveness can affect a borrower’s right to a future USDA loan.

1. General Rule — Debt Forgiveness and Future USDA Loans

Applicants who have had USDA debt forgiveness outside of the Consent Decree process
may be ineligible by law for a new USDA direct or guaranteed loan. Debt forgiveness, for
this purpose, includes the write-down or write-off of a USDA debt. Although there are
some exceptions to the rule, in general the majority of applicants who received a write-
down from USDA will normally not be eligible for a future USDA loan.

2. Consent Decree Debt Forgiveness and Future USDA Loans
The general rule is changed by the Consent Decree.
a. Debt Discharged Due to Consent Decree

A debt discharged because of the Consent Decree will not hurt a claimant’s
eligibility for another USDA loan.

Example:

Suppose a claimant got a farm ownership loan in 1994. As a result of the
Adjudicator decision, USDA discharged the rest of the loan. This discharge does
not affect the claimant’s eligibility for a new loan.

b. Debt Write-Down of Loan Later Forgiven Due to Consent Decree

Many claimants had loans that were written down or written off before the
Adjudicator’s decision. According to USDA regulations, this would often mean that
the claimant would not be eligible for a new USDA loan. If, however, discrimination
was found in a loan that was previously written down or written off, this earlier
debt forgiveness will not hurt the claimant’s eligibility for another USDA loan.

Example:

Suppose a claimant got an operating loan in 1990 and, due to payment
problems, USDA wrote off part of that debt in 1295. If the Adjudicator found
that there had been discrimination in the making of the 1990 operating loan,
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the fact that the claimant had that write-down in 1995 could not affect the
claimant’s eligibility for a future USDA loan.

¢. Subsequent Debt in Same Program Written Down and Later Forgiven Due to

Consent Decree
Many claimants had loans that would have been forgiven under the Consent Decree
because the loan was in the same program as the loan that was the subject of
discrimination—but there is no debt left for the claimant to pay because of a USDA
write-down. This type of write-down also cannot hurt the claimant’s eligibility for
another FSA loan.

Example:

Suppose a claimant got an operating loan in 1991 and an operating loan in
1994. The 1991 loan had been paid in full, and the balance due on the 1994
loan had been forgiven through FSA’s debt write-down process in 1998. If the
Adjudicator found that there had been discrimination in the making of the
1991 loan, the 1994 loan would also have been forgiven under the Consent
Decree—except that there was no balance left on the 1994 loan. The write-
down of the 1994 loan cannot affect the claimant’s eligibility for a future USDA
loan.

D. Getting a Loan and USDA’s Creditworthiness Test
Creditworthiness can affect a borrower’s right to a future USDA loan.

1. The General Rule — Creditworthiness and Future USDA Loans

As a general rule, an applicant must be creditworthy to be eligible for a USDA loan.
Credit history is taken into account when USDA considers the creditworthiness of the
applicant. Credit history includes the applicant’s past loan history with USDA. Therefore,
if an applicant has had difficulty making payment on USDA loans in the past, he or she
might not meet the USDA creditworthiness requirement for a future USDA loan.

2. Claimant Creditworthiness and Future USDA Loans

If the claimant had an outstanding debt discharged by the Consent Decree, in many
cases the farmer will have missed payments on the debt and the debt will have been
delinquent. Under the USDA regulations, missing payments on a USDA loan, being
delinquent on a USDA loan, and so forth could make the farmer ineligible for another
loan.

a. Loan Affected by Discrimination and Future USDA Loan Decisions

The Consent Decree says that the forgiveness of debt because of the Consent Decree
shall not affect the claimant'’s eligibility for a new loan. As a result, if a loan is
forgiven because of the Consent Decree, any problems the claimant may have had
with that loan in the past, such as missed payments or late payments, should not
affect the claimant’s creditworthiness for the purpose of getting a new USDA loan.
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Example:

Suppose a borrower received an operating loan in 1996 and became
delinquent on the loan in 2001. The Adjudicator found discrimination in the
making of the 1996 operating loan. The farmer’s delinquency on the loan
cannot be considered a creditworthiness problem for the farmer when USDA is
considering making the claimant a new loan.

b. Subsequent Debt in Same Program Is Forgiven Due to Consent Decree
The same result is true for any debt that is forgiven because of the Consent Decree.

Example:

Suppose a claimant received two operating loans: one in 1994 and one in
1996, and both loans still had a balance. If the Adjudicator found
discrimination in the making of the 1994 loan, both loans would be forgiven
under the Consent Decree. USDA may not consider payment problems for
either loan as a factor in a decision about the making of a new loan.

. Subsequent Written Off Debt in Same Program Is Forgiven Due to Consent Decree

Many claimants had loans that would have been forgiven under the Consent Decree
because the loan was in the same program as the loan that was the subject of
discrimination—but there is no debt left for the claimant to pay because of a USDA
write-down. Payment problems for the loan that is now forgiven cannot affect the
creditworthiness of the claimant.

Example:

Suppose a claimant got two operating loans: one in 1994 and one in 1996. The
claimant paid the 1994 loan in full, but the agency wrote off the 1996 loan
because the claimant had been unable make the payments on that note. If the
Adjudicator found discrimination in the making of the 1294 loan, the 1996
loan would also be forgiven under the Consent Decree—except that there is no
balance left on the 1996 loan. Any payment problems the claimant had in the
past on the 19296 loan would not affect the claimant’s future creditworthiness
if he or she tried to get a new loan from USDA.

E. Eligibility for Future Loan Servicing

Farmers who have borrowed from USDA sometimes have difficulty making loan payments, or
have other problems meeting the requirements of the loan. In such cases, USDA is required to
provide borrowers with the chance for what USDA calls loan servicing. If the borrower is
eligible, USDA loan servicing can provide a number of ways to help the farmer stay on the
land. If the borrower meets certain criteria, the loan servicing can include, for example, a
reduced interest rate, a restructuring of the loan, or other measures that help the borrower.
The right to future loan servicing—including future write-downs—is affected by past USDA
loan servicing.
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1. General Rule — Debt Forgiveness and Future Loan Servicing

The eligibility rules for loan servicing take into account the borrower’s previous
experience with USDA. For example, in general, USDA cannot provide debt forgiveness to
a borrower who had previous debt forgiveness on another USDA direct loan.

2. Claimant Debt Forgiveness and Future Loan Servicing
a. Debt Discharged Because of Consent Decree

In many cases, USDA cannot, by law, provide debt forgiveness to a borrower who
had previous debt forgiveness on another USDA direct or guaranteed loan. USDA
regulations contain some limited exceptions to this rule, but for many people USDA
rules will prevent a borrower with debt forgiveness from getting certain kinds of
loan servicing in the future. A debt discharged under the Consent Decree, however,
will not hurt the claimant’s eligibility for future USDA loan servicing.

Example:

Suppose a claimant got a farm ownership loan in 1992, the Adjudicator found
that USDA had discriminated in making the loan, and, as a result of the
Adjudicator decision, USDA discharged the remainder of the loan. This
discharge does not affect the claimant’s eligibility for loan servicing in the
future.

b. Debt Write-Down in Loan Affected by Discrimination, Later Forgiven Due to

Consent Decree
Many claimants had loans that were written down or written off before the
Adjudicator’s decision. According to USDA regulations, this would normally mean
that the claimant might not be eligible for future loan servicing. If, however,
discrimination was found in a loan that was written down or written off before the
Adjudicator’s decision but after the date of the discriminatory event, this debt
forgiveness will not hurt the claimant’s eligibility for future loan servicing.

Example:

Suppose a claimant got an operating loan in 1989 and, due to payment
problems, USDA wrote off part of that debt in 1291. If the Adjudicator found
that there had been discrimination in the making of the 1989 operating loan,
the fact that the claimant had a write-down in 1991 should not affect the
claimant’s eligibility for future USDA loan servicing.

¢. Subsequent Debt in Same Program Had Debt Write-Down, Later Forgiven Due to
Consent Decree

Many claimants had loans that would have been forgiven under the Consent Decree

because the loan was in the same program as the loan that was the subject of

discrimination—but there is no more left for the claimant to pay because of a USDA

write down. This write-down cannot affect the claimant’s right to future loan

servicing.
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Example:

Suppose a claimant got an operating loan in 1991 and an operating loan in
1994. Suppose a balance remained on the 1991 loan, but nothing was left to
be paid on the 1994 loan because USDA forgave the loan in 1995. If the
Adjudicator found that there had been discrimination in the making of the
1991 loan, the 1994 loan would also have been forgiven under the Consent
Decree—except that there was no balance left on the 1994 loan. The write-
down of the 1994 loan would not affect the claimant’s right to future loan
servicing.

F. Consent Decree Discharge Can Never Harm Claimant

This Update provides a few examples of the no adverse effect rule found in the Consent
Decree. The rule may apply in other ways not illustrated by these examples. The most
important rule is that discharge of debt because of the Consent Decree should never harm the
claimant in his or her future dealings with the USDA.

G. More Information

For more information call the Monitor’s office at 1-877-924-7483 or write to the Monitor
at P.O. Box 64511, St. Paul, MN 55164-0511. The Monitor also has a website:
www. pigfordmonitor.org.
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This booklet contains questions and answers about the Monitot’s review of decisions made
by the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written
by the Monitor. It is current as of October 2003. Please read this booklet carefully before
you prepare your Petition for Monitor Review or if you have questions about the Monitor
Review process.

1. Who can ask the Monitor to review their case?

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied
any aspect of relief has the right to ask my office to review what happened. You can ask for
review if your claim was denied, and you can ask for review if your claim was partly
approved and partly denied. For example, if the decision in your Track A case granted you
$50,000 in cash and some debt relief, but you believe that you were entitled to more debt
relief, you may Petition for Monitor Review.

The government can also ask the Monitor to review approved decisions that it believes
should have been denied or that it believes contain errors in the relief awarded.

My staff and 1 will review every Petition for Monitor Review that I receive. Please note,
though, that I have the power to require reexamination of your claim only if I find a “clear
and manifest error” in your case. “Clear and manifest error” is explained in question 5
below.

2. How can I get the Monitor to review my case?

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this
through your lawyer, or you can do it on your own. [ strongly suggest that you use a
lawyer. (See question 3 below.)

[f you choose to file your Petition for Monitor Review without a lawyer, | suggest that you
use the sample form enclosed with this letter (it is called “Monitor Form #1: Petition for
Monitor Review”). I strongly suggest that you use the form, but you are not required to use
it—a letter that covers all of the information asked for on the form will do if you prefer
that.

The most important thing about the Petition for Monitor Review is your careful, detailed
explanation of why you think the decision made by the Facilitator, Adjudicator, or
Arbitrator was a “clear and manifest error.” “Clear and manifest error” is described in
question 5 below.

You or your lawyer can send your Petition for Monitor Review to me at:

Office of the Monitor
P.O. Box 64511
St. Paul, MN 55164-0511



79

Queslions & Answers Aboul
Monitor Review of Decisions
Version #3 — Oclober 2003
Page3

3. Should I get a lawyer to help me with this Petition for Monitor Review?

You have the right to proceed without a lawyer, but 1 very strongly encourage you to have
a lawyer to help you write your Petition for Monitor Review. I think it is a good idea
because a thorough legal analysis of what has happened in your case will help you to write
the strongest possible Petition. [f, however, you choose to file your Petition without a
lawyer, I will accept it. My staff and I will review all of the details of your Petition and the
other papers in your file very closely whether or not you have a lawyer.

You have the right to be represented by any lawyer whom you might choose in the process
of petitioning for review. [f you plan to submita petition, you may want to contact a local
lawyer for assistance. Alternatively, Class Counsel in this case may be able to help you.
They asked me to tell you that if you want their help, you should send them (a) a letter
giving them permission to represent you, and (b) a photocopy of the decision denying you
relief. Class Counsel may be contacted at:

Alexander J. Pires, Jr.

Conlon, Frantz, Phelan and Pires, LLP
1818 N Street NW, Suite 700
Washington, DC 20036

Phone: 202-331-7050

Fax: 202-331-9306

J. L. Chestnut

Chestnut, Sanders, Sanders, Pettway, Campbell & Albright, LLP
One Union Street

Selma, AL 36701

Phone: 334-875-9264

Fax: 334-875-9375

Phillip L. Fraas

Attorney at Law

3050 K Street NW, Suite 400
Washington, DC 20007-5108
Phone: 202-342-8864

Fax: 202-342-8451

Some lawyers may agree to represent you at no charge—they may be willing to try to seek
payment of their fees from the government rather than from you.

4. Can the Monitor actually change decisions?

No. The Consent Dectee provides that the Monitor does not have the power to reverse or
change any decisions. [ do have the power to “direct their reexamination” by the
Facilitator, Adjudicator, or Arbitrator. That means that I can require them to review your
case again.
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The Adjudicator’s office has informed me that when I direct reexamination, a different
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the
decision maker for all eligible Track A claims.)

5. When can the Monitor require that a claim be reviewed again?

[ have the power to require that your claim be reviewed again, but only if I find that the
initial decision contained a “clear and manifest error . . . [that] has resulted or is likely to
result in a fundamental miscarriage of justice.” [ put those words in quotations because
that is what the Consent Decree says. When I find an error that meets that test, T will
require that the claim be reviewed again. In the letter | write requiring the review, 1 will
explain the error(s) that I found. You will be senta copy of any such letter that [ write in
your case. If [ do not find an error that meets that test, your request for reexamination will
be denied.

6. What papers can the Monitor review?

In general, the Monitor’s office will review your case and make a decision based only on
the following: (a) the claim form that you submitted when you first made your claim;

(b) the materials that the government submitted in response to your claim form; () the
decision of the Facilitator, Adjudicator, or Arbitrator that you or the government thinks is
wrong; (d) your Petition for Monitor Review or the government’s Petition for Monitor
Review; and (e) any response to the Petition for Monitor Review.

If you are requesting Monitor review, you (or your lawyer) only need to send me your
Petition for Monitor Review. [f the government is requesting Monitor review, you (or your
lawyer) may send me a response to the government’s Petition for Monitor Review. [ have
access to the claim form, the materials the government submitted, and the initial decision
in your case.

7.Can I send in additional information and papers for the Monitor to
review as part of my Track A case?

You were responsible for raising all of the issues and presenting all of the facts of your case
in your original claim form. Although that is the rule, in some limited, special
circumstances the Monitor’s office will consider additional information and papers that
you send in with your Petition for Monitor Review.

As you may know, there have been many more claims in this case than anyone expected.
Because of the large number of claims and for other reasons, there may have been
problems in the claims process in some cases that caused a fundamental miscarriage of
justice. In some of those cases, it may be impossible to correct an injustice without referring
to additional information and papers that were not filed with the original claim form.
Judge Friedman addressed this issue in an Order on April 4, 2000. The Order provides that



81

Queslions & Answers Aboul
Monitor Review of Decisions
Version #3 — Oclober 2003
Page5

in Track A cases, the Monitor may consider additional information and papers when they
“address a potential flaw or mistake in the claims process that . . . would resultin a
fundamental miscarriage of justice if left unaddressed.”

If you think that there was a flaw or mistake at any point in the processing of your claim,
and you think that because of that mistake to fully tell your story you need to show the
Monitor information or papers that were not included with your original claim form,
please send that information and a copy of those papers to me along with your Petition.
The flaw or mistake could have occurred when you or the attorney filled out your claim
form, when the government made its submission, when the Adjudicator made his decision,
or at any other stage of processing the forn.

If you are going to send in additional papers with your Petition for Monitor Review of
your Track A case, please be sure to describe the flaw or mistake in your Petition. 1 will not
be able to consider your additional information or papers unless T understand how they
address a flaw or mistake in the claims process.

8. Can I send in additional papers for the Monitor to review as part of my
Track B case?

No. The Judge’s Order of April 4, 2000, states that the Monitor may not review additional
papers in Track B cases. The Order explains that the rule is different for Track B because of
the more expanded opportunities to develop an official record in Track B cases. Monitor
Update #8, “Procedural Rules for Track B Cases” addresses the rules for Monitor Review of
Track B cases.

9. Can I see what the government submitted in my Track A case before I
write my Petition for Monitor Review?

The general rule is that the government’s submission in your case may not be given out to
anyone—not even to you—because it contains confidential information about the white
farmer(s) who you named on your claim form.

The Privacy Actis a statute that applies to certain information the government maintains
about individuals and that places restrictions on the disclosure of that information. Judge
Friedman entered a “Privacy Order” in this case. It allows certain people to get access to
information that is protected by the Privacy Act if they sign the Privacy Order and agree to
live by its terms. The rules about access to this information follow.

9a. If you are represented by Class Counsel. Class Counsel in this case have signed
the Privacy Order—if they are representing you, they can get access to the
government’s subinission in your case. (See question 3 above for information about
how to contact Class Counsel.)
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9b. If you are represented by a lawyer other than Class Counsel. If you are
represented by a lawyer other than Class Counsel, your lawyer may sign the Privacy
Order and go through a simple procedure to get a copy of whatever the government
submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877-
924-7483 to obtain a copy of the Privacy Order. Once (1) you sign a form indicating
that the lawyer represents you; (2) your lawyer signs the Privacy Order
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the
Facilitator will send your lawyer a copy of the government’s submission in your case.

9¢. If you are not represented by a lawyer. If you have decided to write your Petition
for Monitor Review on your own without a lawyer and you would like to see a copy
of the government’s submission in your case, please call my office directly at 1-877-
924-7483. We will make arrangements for you to see the parts of the submission that
are not prohibited from disclosure by the Privacy Order.

10. Can I talk with the Monitor’s office about my Petition for Monitor
Review?

No. Judge Friedman’s Order of April 4, 2000, provides that this review process is a “paper-
only” process. That means that I will base my decisions entirely on the papers in your file,
not on any conversations that my staff or | have with you. Your Petition for Monitor
Review is your only chance to explain why the decision was a “clear and manifest error.”
That is why you must be so careful to tell the complete story in writing in your Petition.

As Lexplained in the letter that I sent to you with this booklet, my staff and 1 will be happy
to talk with you about any problems you may have other than problems with the decision
in your case. For example, my staff and I can talk with you on the phone or in person to try
to solve any problems you may have with injunctive relief. (“Injunctive relief” refers to
approved claimants’ rights to get priority consideration for certain loans, and for purchases
and leases of inventory property, along with other rights. For a detailed explanation of
those rights, call 1-877-924-7483 and ask for the “injunctive relief” update free of charge.)

11. Can USDA take action against me on a loan while the Monitor is
reviewing my case?

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor
Review by a certain date the protection of a “freeze” of certain USDA action. To benefit
from the freeze, your Petition must be mailed and postmarked by the deadline in your
case. The deadline for filing a petition for Monitor Review is discussed in question number
14, below. Under the terms of the freeze, USDA agreed not to accelerate your loan,
foreclose on youir loan, or dispose of any inventory property that USDA acquired through
foreclosure that once belonged to you while the freeze is in effect. The freeze will be in
effect until the Monitor’s review of the Petition is complete and the reexamination, if any,
is complete.
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The freeze does not prevent USDA from recovering debts you owe to the federal
government through administrative offset. However, if your Track A or Track B claim is
successful, under certain circumstances USDA will refund money that they recovered from
you by offset.

The exact terms of the freeze are described in a policy notice that was issued by USDA. If
you would like a copy of it, please call my office at 1-877-924-7483 to request it. You may
also call and request Monitor Update Number 6, which explains the freeze.

12. What if my Track A claim involved attempting to apply for a loan, and
my claim was denied?

Some claims that focused on attempts to apply for a loan or other farm benefit may be
denied by the Adjudicator or Arbitrator for failing to meet the rules that govern these
claims. If you have one of these claims, please be sure to answer the following questions in
your Petition for Monitor Review:

a. Did you contact a USDA office (or employee of that office) and state that you wanted
to apply for a particular loan or benefit? If yes, please explain.

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit
application forms or otherwise discourage you from applying? If yes, please explain
in detail.

c. Please state the year and general time of year (month or season) when you tried to
apply. If you tried more than once, please list every time you tried.

d. Please state the type and amount of loan for which you were applying. (“Types” of
loans mean, for example, operating loans or farm ownership loans.)

e. Please state how you planned to use the money (for example, to plant com or to buy
a tractor).

f.  Please explain why your farm plans were consistent with farming operations in your
area in that year. (For example, please explain why your farm plans would work in
your type of climate and soil, or explain how the crops or livestock in your plan were
typical for your area.)

13. What if T already submitted my Petition for Monitor Review?

If you've already submitted your petition, you may call my office at 1-877-924-7483 to find
out the status of the petition—we can tell you whether it has been sent to the government
for response, and whether the Facilitator has routed your case file to the Monitor’s office
for a decision. We are working on thousands of petitions, and we are doing a very careful
review of each one. Because there are so many petitions in the process, we cannot predict
the date when the Monitor will make a decision in your case.
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14. Is there a deadline for Petitioning for Monitor Review?

Yes. Two

court orders established deadlines for Petitions for Monitor Review. One order,

dated July 14, 2000, established deadlines for Petitions for Monitor Review in Track A and
Track B cases. The other Order, dated October 29, 2002, established a deadline for filing
Petitions for Monitor review of Facilitator Eligibility determinations.

a. Track A Adjudication or Track B Arbitration

M

@

Decisions dated on or before July 14, 2000. If the Adjudicator or Arbitrator
decision was dated on or before July 14, 2000, the Petition must have been
submitted by November 13, 2000 (or, if the claimant was listed on a Register of
Petitions, the petitions submitted by the claimant’s attorney must have been
postmarked by September 15, 2001, as described by Court Orders dated
November 8, 2000, and May 15, 2001).

Decisions dated after July 14, 2000. If the Adjudicator or Arbitrator decision was
dated after [uly 14, 2000, the Petition must be postmarked by 120 days after the
date of the Adjudicator or Arbitrator decision.

b. Facilitator Review of Eligibility Determinations

M

@

Decision on or before October 29, 2002—deadline was February 26, 2003. If the
decision by the Facilitator was made on or before October 29, 2002, the deadline
for filing a petition for Monitor review was February 26, 2003.

Decision after October 29, 2002—deadline 120 days after Decision. [f the
decision by the Facilitator is made after October 29, 2002, the deadline for filing a
petition for Monitor review is 120 days from the date of the decision. For
example, if the Facilitator made a decision on November 4, 2002, the deadline for
filing a petition for Monitor review would be March 4, 2003.

No Petitions or additional Petition information can be submitted after your deadline has
passed. For more information about the petition deadline, please call our office at 1-877-

924-7483.

15. What are the steps in the Monitor review process?

In general, there are three steps.

First, you or your lawyer must send me a written Petition for Monitor review.

Second, the government will have a chance to respond to your Petition.

Third, the Facilitator will route your file to the Monitor for decision, and the Monitor’s
office will review your case. If I decide to direct reexamination, I will write a

“reexamination letter” that explains the clear and manifest error(s) that | found in your
file—that letter, along with any documents that I have accepted into the record in your
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case, will be sent to the Facilitator, Adjudicator, or Arbitrator, and copies of the letter will
be sent to you and to the government. If | decide not to direct reexamination, 1 will send
you a letter explaining my reasoning.

16. Can USDA ask the Monitor to review cases too?

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same
standards as those described above for claimants.

17. Can I appeal the Monitor’s decision?

No. The Monitor’s decision is final. If the Monitor decides not to grant reexamination in
your case, there are no more opportunities for appeal under the Consent Decree in the
Pigford lawsuit. If you think there was an important clerical or administrative etror in your
decision, you may ask the Monitor to review the decision and consider issuing an
amended decision.
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This is the third in a series of Monitor reports concerning the implementation of the
Consent Decree in this case. Prior reports covered the good faith implementation of the Consent
Decree from March 1, 2000, through August 31, 2000, and from September 1, 2000, through
December 31, 2001." This report provides information regarding claims processing activities,
Court orders, Monitor activities and observations, significant Consent Decree implementation
issues, and the parties” good faith during the two-year period of January 1, 2002, through
December 31, 2003. Current statistics regarding many of the items discussed in this report can be

found on the Monitor’s web site.

1. EXECUTIVE SUMMARY

During this reporting period, the parties and the neutrals’ continued to work in good faith
to implement the Consent Decree. Highlights of progress during calendar years 2002 and 2003
include:

a. The Adjudicator issued initial adjudication decisions in 21,678
Track A claims as of the end of 2003.

b. The Government paid out $10,500,000 to successful class members in
Track A credit matters in 2002 and an additional $13,600,000 to successful class
members in Track A credit matters in 2003. Combined with payments in earlier
years, Track A cash payments for credit claims totaled $638,350,000 as of the end
of 2003.

¢. The Government provided debt relief by forgiving approximately
$21,930,937 in outstanding debt owed by prevailing class members (principal and
interest) as of the end of 2003.

d. The Arbitrator issued decisions in a total of 77 Track B claims as of
the end of 2003. The average damage award for prevailing Track B claimants was
$545.686.

Prior reports are available on the Monitor’s web site at http://www.pigfordmonitor.org/reports/.
The web site address is http://www.pigfordmenitor.org.

1
2
7 The neutrals include the Facilitator, the Adjudicator, and the Arbitrator.
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e. The Arbitrator continued review of the requests for class membership
submitted under the process set forth in paragraph 5(g) of the Consent Decree (the
“late claims™ process). The Arbitrator reported that 2,118 “late claim” applicants
had been found eligible to file a “late claim™ as of December 2003.

f. The Monitor’s Office continued to issue decisions in response to
petitions for review. By the end of 2003, the Monitor had issued a total of 2,725
decisions in response to petitions for Monitor review.

g. The Adjudicator began issuing readjudication decisions for Track A
claims. The Adjudicator issued 301 readjudication decisions as of the end of
2003.

Notwithstanding this good faith and substantial progress, important implementation
challenges remain. This report provides information about both the progress and the challenges
that occurred during calendar years 2002 and 2003. The report provides updated statistical
information concerning the processing of claims under Track A and Track B during these years,
as well as statistical information about the debt relief and injunctive relief provided by the
Government from the beginning of the litigation. The report also describes substantive matters
addressed by the Court during 2002 and 2003.

After summarizing the Monitor’s activities and observations during these two years, the
report discusses significant Consent Decree implementation issues, including concerns presented
to the Monitor by class members. The report concludes by discussing the parties” good faith

efforts to implement the Consent Decree.
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1. BACKGROUND

A, Authority to Tssue Reports
Paragraph 12(b)(i) of the Consent Decree, as modified by Stipulation and Order dated

March 24, 2003, requires the Monitor to make periodic written reports on the good faith
implementation of the Consent Decree.? This report is submitted pursuant to the March 24, 2003,
Stipulation and Order, which states:

The Monitor shall make periodic written reports to the Court, the Secretary,

class counsel, and defendant’s counsel on the good faith implementation of

the Consent Decree, as specified in paragraph 12(b)(i} of the Consent

Decree, regarding each twelve-month period, upon the request of the Court
or the parties, or as the Monitor deems necessary.

B. Statistics About Processing of Claims

The Monitor did not independently compile most of the data discussed in this report.”
The Facilitator® provided claims processing data, the Arbitrator” provided statistics regarding
Track B cases and the “late claims™ process, and the United States Department of Agriculture
(USDA)® provided statistics regarding debt relief and injunctive relief. The Monitor relied on

these sources for the information contained in this report.

* Ina Stipulation and Order dated April 20, 2004, the Cowrt extended the Monitor’s appointment until

her duties under the Consent Decree are completed, or until March 1, 2007, whichever occurs first. The
Monitor will continue filing reports pursuant to the March 24, 2003, Stipulation and Order through the
conclusion of her appointment.

® The exception is that the Monitor compiles data regarding Monitor decisions issued in the petition
process.

©  The Facilitator is Poorman-Douglas Corporation. See Consent Decree, patagraph 1(h)(i).

The Arbitrator is Michael Lewis of ADR Associates and JAMS,. See Consent Decree, paragraph 1(b).
USDA posts some statistics on the agency web site: http://www.usda.gov/da/status.htm. General
information about the litigation is provided by the agency at http://www.usda.gov/da/consent. htm.

5
&
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1. Irack 4

Paragraph 9 of the Consent Decree sets forth the process for deciding claims under
Track A of the ¢laims process. Prevailing class members with credit claims under Track A are
entitled to a cash payment of $50,000, as well as other relief” As of January 5, 2004, the
Government had paid $638.350,000 to clags members who prevailed in Track A credit claims.
Prevailing class members with non-credit claims under Track A are entitled to a cash payment of
$3,000.% As of Tanuary 5, 2004, the Government had paid $1,287,000 to class members who
prevailed in non-credit claims under Track A. Additional statistics regarding the number of
claimants, adjudication rates and results, and cash relief payment rates for calendar years 2002

and 2003 are summarized in Table 1."'

% Credit claims generally involve USDA farm loan programs. [n addition to a cash payment of $50,000,

claimants who prevail on credit claims are also entitled to debt relief, injunctive relief, and tax relief
hyt}nsuant to paragraph 9(a} of the Consent Decree.

Non-credit claims generally involve farm benefit or conservation programs. The Consent Decree does
not specify the dollar amount of relief for non-credit claims. The parties have stipulated that successful
claimants in non-credit Track A claims receive a cash payment of $3,000. See Stipulation and Order,
dated February 7, 2001, available on the Monitor’s web site at http://www pigfordmonitor.org/ orders/. In
addition to the $3,000 cash payment, relief for successful non-credit claims includes some aspects of
injunctive relief, See paragraph 9(b} of the Consent Decree.

"' Statistics for prior reporting periods are summarized in Appendix 1. Additionally, current statistics
are available upon request from the Monitor’s office (1-877-924-7483) and are updated regularly on the
Monitor’s web site at http://www.pigfordmonitor.org/stats/.
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Table I: Statistical Report Regarding Track A Claims

Statistical Report as of:

End of 2001"*

End of 2002°

End of 2003"

Number | Percent | Number | Percent | Number | Percent

A. Eligible class members 21,541 100 21,774 100 22,276 100
B. Cases in Track A

{Adjudications) 21,364 99 21,595 99 22,098 99
C. Cases in Track B (Arbitrations) 177 1 179 1 178 1
Adjudication Completion Figures
D. Adjudications complete 21,324 | ~100 21,547 | ~100 21,678 98
E. Adjudications not yet complete 40 ~0 48 ~0 420 ~2
Adjudication Approval/Denial Rates
F. Claims approved by

Adjudicator” 12,848 60 12,987 60 13,260 61
G. Claims denied by Adjudicator'® 8,476 40 8,560 40 8,418 39
Adjudication Approvals Paid/Not Paid
H. Approved adjudications paid as

of specified date' 12,285 96 12,690 98 12,968 98
1. Approved adjudications not yet

paid as of specified date 563 4 297 2 292 2
J. Cumulative Dollars Paid to Class

Members for Track A credit

claims'® $614,250,000 $624,750,000 $638,350,000
K. Cumulative Dollars Paid to Class

Members for Track A non-credit

claims $1,284,000 51,284,000 $1,287,000

These stati

These statistics are valid as of January 2, 2002.

tics are valid as of December 31, 2002,

These statistics are valid as of January 5, 2004.

These numbers include both credit and non-credit claims,
These numbers include both credit and non-credit claims. In row G, the number of claims denied by

the Adjudicator decreased from December 31, 2002 to January 5, 2004. This decrease is a result of claims
that were originally denied by the Adjudicator, but were later approved by the Adjudicator upon

reexamination,

These numbers include both credit and non-credit claims.

18
19

These numbers include both credit and non-credit claims,
This figure includes only the cash award component of relief in Track A credit cages. Other monetary

relief including tax payments and debt relief are reported in Tables 3 and 4 below.
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2. Irack B

Paragraph 10 of the Consent Decree sets forth the process for deciding claims under
Track B of the claims process. Class members who prevail under Track B are entitled to recover
actual damages, as well as other relief.?’ Table 2 provides statistics regarding Track B.*! Please
note that the information about Track B awards refers to Arbitrator decigions that may not be
final. Some of these decisions are the subject of petitions for Monitor review that have not yet
been decided by the Monitor. The amount of each Track B arbitration award is detailed in

Appendix 3. Claimant names and geographic locations are not disclosed.

Table 2: Statistical Report Regarding Track B Claims

End of End of End of

Statistical Report as of: 20017 2002% 2003%
A. Eligible Track B Claimants 235 236 237
B. Track B Cases Settled 57 61 71
C. Track B Cases Converted to Track A 50 54 55
D. Track B Cases Withdrawn 6 6 [

Arbitrations Complete/Not Complete

E. Contested Track B Cases in Claims Process {Not Settled,
Converted or Withdrawn) 122 115 105

F. Arbitration Decisions Issued 51 71 77

G. Arbitration Decisions Not Yet [ssued {contested cases in
which arbitration was not complete and/or decision was not
yet issued) 71 44 28

[n addition to recovery of actual damages, successful class members are also entitled to debt relief
and injunctive relief under paragraph 10 of the Consent Decree.
2L Most of these statistics are based on the Arbitrator’s records, not the Facilitator’s. There are
differences between the record-keeping protocols of the Arbitrator and the Facilitator. The statistics are
approximate, Statistics from prior reporting periods for Track B claims are set forth in Appendix 2.
Zf These statistics are valid as of January 10, 2002.
“' These statistics are valid as of January 1, 2003,
These statistics are valid as of January 1, 2004.

24
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Table 2: Statistical Report Regarding Track B Claims

End of ‘ End of ‘ End of

Statistical Report as of: 20017 2002 2003%
Arbitration Results
H. Claimant Prevailed Before Arbitrator 8 15 17
1. Average Awards to Prevailing Claimants $531,373 | S$560,309 | $545,686
J. Government Prevailed Before Arbitrator 43 56 60
Posture of Decision:
J.1. Cases Dismissed Before Hearing 28 34 38
J.2. Full Hearing, Finding of No Liability 15 22 22

Petitions for Monitor Review™

K. Claimant Petitions for Monitor Review of Facilitator
Decision (Regarding Class Membership Screening) in
Track B Cases 8 9 14

L. Monitor Decisions Issued on Petitions for Review of
Facilitator Decisions {Regarding Class Membership

Screening) in Track B Cases 0 0 7
M. Claimant Petitions for Monitor Review of Arbitrator

Decisions 26 33 38
N. Government Petitions for Monitor Review of Arbitrator

Decisions 4 10 4
O. Monitor Decisions Issued on Petitions for Review of

Arbitrator Decisions 0 7 12

3. Debt Relief
Paragraphs 9(a)(iii)(A) and 10(g)(ii) of the Consent Decree set forth the debt relief

USDA must provide to prevailing class members. A Stipulation and Order filed on

February 7, 2001, further defined the scope of debt relief. The following table provides statistics

25

The Facilitator provided the statistics on the number of petitions for Monitor review; the Monitor's
Office provided the statistics on the number of Monitor decisions issued.
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reported by USDA regarding the debt relief implemented by USDA for prevailing class
members. Because this is the first time the Monitor has reported statistics concerning debt relief,
the information in Table 3 covers the period from the beginning of the Consent Decree

implementation through January 12, 2004.

Table 3: Statistical Report Regarding Debt Relief™

January 12,
Statistical Report as of: 2004
A. Total Amount of Debt Forgiven $21,930,937
B. Debt Forgiven for Track A Claimants $19,583,425
C. Debt Forgiven for Track B Claimants $2,347,512
D. Number of Track A Clai Who Received Debt Forgiveness 228
E. Number of Track B Claimants Who Received Debt Forgiveness 25
F. Average Amount of Debt Forgiven Per Track A Claimant Who
Received Debt Forgiveness $85.892
G. Average Amount of Debt Forgiven Per Track B Claimant Who
Received Debt Forgiveness $93,900

* These statistics are based on information provided by USDA for debt relief implemented by USDA

through January 12, 2004,
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Total Track A Monerary Relie;

Table 4 details the monetary value of Track A relief provided to class members as of the

end of 2003.
Table 4: Statistical Report Regarding Total Track A Monetary Relief’
Status of Payments Amount
Cash Awards for Credit Claims (S50,000 per prevailing claim) $638,350.000
Cash Awards for Non-Credit Claims ($3,000 per prevailing claim) 1,287,000
Estimated Payments Due to IRS as Tax Relief™ 163,387,500
Debt Relief (Principal and Interest) 19,583,425
Total Track A Relief $822,607,925

5. Injunctive Relie

Paragraph 11 of the Consent Decree describes the injunctive relief that prevailing class
members are entitled to receive from USDA. Generally speaking, this relief requires USDA to
consider any new Farm Ownership Loan, Farm Operating Loan, or inventory property
application by the prevailing class member in the light most favorable to the class member.? Tt

also requires USDA to offer prevailing class members technical assistance from a qualified

2" These statistics are based on information provided by the Facilitator regarding cash awards. The debt
relief statistics are based on information provided by USDA for debt relief implemented by USDA
through January 12, 2004 (principal and interest). The tax relief payments are estimated based on the tax
relief payments successful Track A credit claimants are entitled to receive,

2 Under paragraph 9(a)(iii)(C} of the Consent Decree, successful Track A credit claimants receive a
payment, made directly to the Internal Revenue Service, for partial payment of taxes. The amount for
each successful claimant is 25 percent of the $50,000 cash award ($12,500) plus 25 percent of the
principal amount of any debt that was forgiven. The tax relief in Table 4 was estimated as follows:

25 percent of the $50,000 cash award ($12,500) multiplied by the number of successful Track A credit
claims (12,767) {this sub-total equals $159,587,500), plus 25 percent of the approximately $15,200,000 in
principal debt that was forgiven for this group of successful claimants (this sub-total equals $3,800,000).
The total amount of estimated payments to successtul claimants’ IRS accounts is $159,587,500 plus
$3.,800,000, which equals $163,387,500.

2 Consent Decree, paragraph 11(c).
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USDA official who is acceptable to the class member.*® These two forms of injunctive relief are
available to all prevailing class members. [n addition, class members who prevail on credit
claims are entitled to priority consideration for: one Farm Ownership Loan, one Farm Operating
Loan, and one opportunity to acquire farmland from USDA inventory property.! Under the
Consent Decree, injunctive relief was to be available to prevailing class members for five years
from the date of the order approving the Consent Decree. > USDA has voluntarily agreed to
extend the right to injunctive relief for one additional year through April 14, 2005.%

Table 5 provides cumulative statistics reported by USDA concerning requests for
priority consideration for Farm Ownership Loans, Farm Operating Loans, and the acquisition of

inventory property.

Table 5: Statistical Report Regarding Injunctive Relief

January 12,
Statistical Report as of: 2004

A. Farm Ownership Loans
1. Number of Requests for Priority Consideration with
Complete Application 56
2. Number of Applications Approved 15

B. Farm Operating Loans
1. Number of Requests for Priority Consideration with

Complete Application 112
2. Number of Applications Approved 39
C. Inventory Property
1. Number of Requests for Priority Consideration 3
2. Number of Applications Approved 1

' Consent Decree, paragraph 11(d).

Consent Decree, paragraph 11(a)-(b).

Consent Decree, paragraph 11(a)-(c). The Consent Decree was signed April 14, 1999, Five years
from that date is April 14, 2004,
* I July 2003, FSA issued Notice FLP-313, “Priority Consideration for Prevailing Claimants” which
provides guidance about priority consideration and other injunctive relief and which extends the period
for injunctive reliefto April 14, 2005. FLP-313 is available on USDA’s web site and on the Monitor’s
web site at: http://www.pigfordmonitor.org/flp/.
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111. COURT ORDERS
Over the past two years, the Court has been presented with numerous issues relating to
the implementation of the Consent Decree. In response to motions and stipulations by the parties,
the Court has issued Orders relating to issues including:
A. The Arbitrator’s authority to alter deadlines in the Track B
arbitration process;

B. The requirements of the Second Supplemental Privacy Act
Protective Order;

C. The deadlines for responses by USDA to certain petitions for
Monitor review;

D. The request of certain individual class members to be excluded
from the case;

E. The request of certain individual class members to vacate the
Consent Decree and remove Class Counsel;

F. The deadline for petitioning for Monitor review when the Facilitator
has rejected a claim on eligibility grounds;

G. The award of attorneys’ fees;
H. The process for recusal of the Monitor:
1. The tate of untimely petitions for Monitor review; and

J. The impact of allegations regarding mail delays in the filing of late
claims.
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All substantive Orders filed during this reporting period are listed in Table 6.

Table 6: Court Orders

Court
Docket
# Number

Date Filed

Title of Order

Major Issues Addressed Include:

1 |589

January 17,
2002

Memorandum
Opinion and
Order

Granting plaintiff’s motion interpreting the Consent
Decree to anthorize Arbitrators to extend arbitration
deadlines where justice requires.

An appeal from this order was decided on June 21,
2002. See item #§ below.™

January 17,
2002

Memorandum
Opinion and
Order

Granting in part and denying in part defendant’s
motion for enforcement of the Second Amended
Supplemental Privacy Act Protective Order and for
sanctions; finding Class Counsel violated the
Protective Order by providing Track A files to pro
bono counsel, Covington and Burling, who serve as
plaintiff’s counsel in 16 Track B cases; finding that
Covington and Burling may retain and consult the
files under the terms of the Protective Order;
permanently enjoining Class Counsel from
releasing any similar protected files and directing
pro bono counsel to seek from the government
release of any additional protected files; and
holding that the issue of sanctions against Class
Counsel for the release of files will be decided at
such time as the Court can consider all pending
requests for sanctions,

February 15,
2002

Order

Denying defendant’s motion for a stay pending
appeal of the Court’s January 17, 2002, Order
concerning Arbitrators” authority to extend
arbitration deadlines in Track B cases.

May 9, 2002

Order

Approving Arbitrator’s second report on the late-
claim petition process; posting the report on web
site at http://www.dcd.uscourts.gov/district-court-
2002.html,

34

Procedural Orders that set briefing schedules, hearing dates, and the like and Orders relating to

approval of the Monitor’s budgets and invoices are not included in the list.

3

On June 21, 2002, the Court’s January 17, 2002, Memorandum Opinion and Order was reversed by

the Court of Appeals and remanded for further proceedings. The Court of Appeals’ opinion is described
in more detail in item number 8 of Table 6. Pigford v. Veneman, 292 F.3d 918 (D.C. Cir. 2002).




102

Table 6: Court Orders

Courl
Docket
Number

Date Filed

Title of Order

Major Issues Addressed Include:

w

615

May 14, 2002

Order

Ordering that petition for late filing under Consent
Decree v 5(g) will not be considered by the Court;
directing that all putative class members seeking
permission to late file under Congent Decree ¥ 5(g)
must seek permission directly from the Arbitrator,
Michael K. Lewis.

622

June 11, 2002

Order

Granting defendant’s motion for an extension of an
additional 14 days in which to respond to Groups
35-37 of claimant petitions for Monitor review;
ordering defendant to file responses to Group 35
petitions on July S, 2002; Group 36 petitions on
July 19, 2002; and Group 37 petitions on August 2,
2002.

628

June 20, 2002

Order

Granting defendant’s motion for an extengion of an
additional 14 days in which to respond to Groups
38 and 39 of claimant petitions for Monitor review.

June 21, 2002

D.C. Circuit
Opinion

Reversing and remanding the Court’s January 17,
2002 Order interpreting the Consent Decree to
allow extension of Track B deadlines; holding
counsel’s failure to meet critical deadlines amounts
to an “unforeseen obstacle” that makes the Consent
Decree deadlines “unworkable;” and ordering on
remand such further proceedings as may be just,
including a “suitably tailored” order under Federal
Rule of Civil Procedure 60(b}(5).

629

June 27, 2002

Memorandum
Opinion and
Order

Denying [ 1 motions by individual class members
for exclusion from the certified class of plaintiffs;
noting it is nearly two years past the deadline for
opting out of the class; finding the individual class
members provided no reason other than lack of
individual service of process at the commencement
of the action for missing the deadline to opt out of’
the class; and finding the lack of notice, while
unfortunate, is not a sufficient reason to permit opt
outs after the established period.

635

July 18, 2002

Stipulation and
Order

Authorizing the Monitor to consolidate petitions for
Monitor review when an individual class member
and USDA petition for review from the same
Facilitator, Adjudicator, or Arbitrator decision;
authorizing the Monitor to obtain information from
USDA regarding a class member’s debt in deciding
petitions for Monitor review which raise an issue
regarding debt relief.
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Table 6: Court Orders

Courl
Docket
Number

Date Filed

Title of Order

Major Issues Addressed Include:

665

Sept. 11,2002

Memorandum
Opinion and
Order

Denying motion to vacate the Consent Decree and
denying motion to remove lead Class Counsel.

666

September 12,
2002

Order

Denying emergency motion by pro se movant to
order the government to reopen public facility;
stating to the extent that any federal court has
Jurisdiction to act on this motion, it is the United
States District Court for the Eastern District of
Arkansas.

October 29,
2002

Order

Setting 120-day deadline for claimants to petition
for Monitor review from adverse Facilitator
decisions; establishing a reconsideration process for
claimants who cannot petition for Monitor review;
permitting the Monitor to consider additional
materials with a petition for Monitor review of a
Facilitator decision or with a response to such
petitions; limiting claimants to one petition for
review of the Facilitator’s decision,

705

November 22,
2002

Order

Granting defendant’s motion for a stay of
consideration of counsel Conlon, Frantz motion for
tees and costs; ordering any and all attorneys who
wish to seek fees and/or costs for implementation
work performed as Class Counsel or Of Counsel to
submit petitions by December 6, 2002; and
ordering the matter of fees and costs for
implementation consolidated with the pending issue
of sanctions.
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Table 6: Court Orders

Courl
Docket
# Number | Date Filed Title of Order | Major Issues Addressed Include:
15 | 727, December 30, | Amended Ordering immediate payment in the amount of
733 2002; Memorandum $500,000 to Class Counsel for implementation fees
amended Opinion and and costs; ordering continued negotiation efforts
January 14, Order toward settlement of the issues of fees and
2003 sanctions; setting forth briefing schedule should
settlement not be reached; ordering continued
negotiation on the issue of modified deadlines in
Track B cases involving claimants who initially
were represented by Class Counsel; setting forth
process for quarterly filings for fees, costs, and
expenses incurred by any Class or Of Counsel after
June 30, 2002,
An appeal from this order was decided on
May 14,2004,
16 | 739 January 13, Memorandum Granting in part, denying in part, motion to extend
2003 Opinion and time to pay $500,000 to Class Counsel in fees and
Order costs.
17 | 770 March 24, Stipulation and | Addressing the timing of the Monitor’s obligation
2003 Order to file reports on good faith implementation;
establishing a process for the Monitor to recuse
herself from rendering decisions regarding petitions
for Monitor review in certain situations.
18 | 771 March 24, Stipulation and | Directing the Arbitrator to timely decide pending
2003 Order motions to dismiss and to schedule hearing in
Track B claim of Edith Frazier.
19 | 790 April 14,2003 | Memorandum Granting defendant’s motion to strike from the
Opinion and record certain pleadings.
Order
20 | 800 May 28,2003 | Memorandum Denying Clags Counsel Chestnut, Sanders” motion
Opinion and for reconsideration of April 14, 2003, Order and
Order denying motion to strike from the record certain
pleadings.

36

The Court’s December 30, 2002, Memorandum Opinion and Order was superceded by an Amended

Memorandum Opinion and Order issued on January 14, 2003. On January 15, 2003, the Comrt issued
another Memorandum Opinion and Order pertaining to the S500,000 fee payment. On February 2, 2003,
USDA appealed these orders to the District of Columbia Court of Appeals. The Court of Appeals

dismigsed the appeal on May 14, 2004. Pigford v. Veneman, 369 F.3d 545 (D.C.

“ir. 2004).
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Table 6: Court Orders

Courl
Docket
# Number | Date Filed Title of Order | Major Issues Addressed Include:
21 | 801 June 2, 2003 Opinion and Denying plaintiffs” motion for relief for 350
Order claimants whose petitions for Monitor review were
deemed untimely filed by the Facilitator.
Class Counsel moved for reconsideration of the
Court’s June 2, 2003, Order. On March 10, 2004,
the Court issued an Order denying reconsideration.
On April 9, 2004, Class Counsel appealed this
Order to the Court of Appeals. At the time of this
filing, that appeal is still pending.
22 | 804 June 4, 2003 Memorandum Denying plaintiffs” motion to reopen all late claims
Opinion and due to allegations of mail delays.
Order
23 | 805 June 5, 2003 Order Awarding S2,345 in attorneys’ fees and costs on
behalf of claimant Cal Greely.
24 | 810 June 23, 2003 | Order Denying without prejudice motion for attorneys’
fees and costs on behalf of claimant Sandy
MecKinnon; directing that counsel for McKinnon
may refile once a final disposition has been reached
on the claim.
25 | 842 September 4, Order Denying plaintiffs’ motion for sanctions concerning
2003 alleged violation of Second Amended Privacy Act
Protective Order
26 | 845 September [1, | Memorandum Denying motion for review of Arbitrator’s final
2003 Opinion and decision in Track B claim of Clarence Hardy;
Order directing that claimant Hardy may file a petition for
Monitor review within 120 days.
27 | 858 October 8, Order Denying plaintiffs’ motion for reconsideration of
2003 September 4, 2003, Order concerning alleged

violation of Second Amended Privacy Act
Protective Order.

1V.MONITOR'’S ACTIVITY AND OBSERVATIONS

The Consent Decree gives the Monitor four general areas of responsibility:

responsibilities.

a. Reporting. Paragraphs 12(a) and 12(b)(i) give the Monitor reporting

b. Resolving Problems. Paragraph 12(b)(ii) gives the Monitor

responsibility for attempting to resolve class members” problems relating to the
Consent Decree.
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c. Directing Reexamination of Claims. Paragraph 12(b)(iii) gives the
Monitor responsibility for directing the Adjudicator, Arbitrator, and Facilitator to
reexamine claims where the Monitor finds that a clear and manifest error occurred
in the screening, adjudication, or arbitration of the claim that has resulted or is
likely to result in a fundamental miscarriage of justice.

d. Toll-Free Line. Paragraph 12(b)(iv) gives the Monitor responsibility for
being available to class members and the public to facilitate the lodging of any
Consent Decree complaints and to expedite their resolution.

An update regarding the Monitor’s activity and observations in each of these areas of

regponsibility follows.

A. Reporting — Paragraphs 12(a) and 12(b)(i) of the Consent Decree

1. Reporting Directly to Secretary of Agriculture

Paragraph 12(a) of the Consent Decree states that the Monitor shall report directly to the
Secretary of Agriculture. The Monitor met with the Secretary, Ann M. Veneman, in early 2003.
The Monitor also fulfills this Consent Decree requirement in part through work with USDA’s
Oftice of General Counsel. The Monitor had many meetings and frequent phone conversations
during 2002 and 2003 with James Michael Kelly, who during this reporting period was USDA’s

Acting General Counsel and then Deputy General Counsel.

Defendant’s Counsel
Paragraph 12(b)(i) of the Consent Decree, as modified by Stipulation and Order dated

March 24, 2003, requires the Monitor to make periodic written reports to the Court, the
Secretary, Class Counsel, and defendant’s counsel on the good faith implementation of the
Consent Decree regarding each twelve-month period, upon the request of the Court or the
parties, or as the Monitor deems necessary. The Monitor submits this third report on the good
faith implementation of the Consent Decree pursuant to paragraph 12(b)(i). as modified by the

March 24, 2003, Stipulation and Order. During the reporting period covered by this report, the
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Monitor also filed with the Court a report on late petition filings: a report on good faith
implementation of the Consent Decree for the period September 1, 2000, through December 31,
2001; and a report on the notice class members received of the 120-day deadline for filing

petitions for Monitor review.”

B. “Resolving Any Problems” — Paragraph 12(b)(ii} of the Consent Decree
Paragraph 12(b)(ii) of the Consent Decree states that the Monitor shall:

Attempt to resolve any problems that any class member may have with
respect to any aspect of this Consent Decree . . . .

To fulfill this responsibility, the Monitor’s Office works with class members: (1) by phone;
(2) through correspondence; (3) in person at meetings sponsored by claimant organizations
and/or by USDA; and (4) by sending out “Monitor Updates” to disseminate important
information to the whole class or to segments of the class affected by particular issues.
Tnformation about the Office of the Monitor’s attendance at meetings sponsored by claimant
organizations during 2002-2003 is listed in Appendix 4.

Copies of the written materials prepared or revised by the Monitor’s Office during 2002
and 2003 are attached as Appendix 5. During this reporting period. the Monitor issued two new

Monitor Updates to convey important information to class members and putative class members.

See Monitor’s Report on Late Petition Filings, dated February 27, 2002; Monitor’s Report and
Recommendations Regarding Implementation of the Consent Decree for the Period of September 1, 2000,
Through December 31, 2001, dated September 4, 2002; and Monitor’s Report to the Court Regarding
Notice to the Class of the 120-Day Deadline to File a Petition for Monitor Review, dated May 30, 2003.
The Monitor also filed reports regarding funds in the reserve of the Court Registry from the Monitor’s
budget. These reports are dated February 12, 2002; August 7, 2002; February 28, 2003 and August 7,
2003. Copies of Monitor reports may be obtained from the Monitor’s office (1-877-924-7483). Reports
regarding substantive issues are available at the Monitor’s web site at
http://www.pigfordmonitor.org/reports/.
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Tn November 2002, the Monitor issued an update on “Understanding Who Ts Part of the
Pigford Case” (Update No. 11). This update explains what the deadlines were for becoming a
part of the case and explains that certain categories of people will not be able to become part of’
the case™®

In February 2003, the Monitor issued an update entitled “Resources for Pigford
Claimants” (Update No. 12). This update describes the types of problems the Monitor’s Office
can help to resolve and the types of problems that the Monitor’s Office cannot help to resolve.
The update provides contact information for entities that may be able to provide claimants with
some types of help that the Monitor cannot provide. Entities listed in Update No. 12 include:
university and extension programs, farm advocacy groups, legal organizations, and government
entities that may be of assistance to class members.

The Monitor also issued revisions to existing “Monitor Updates™ to keep information
provided to class members current during this reporting period. Tn 2002, the Monitor revised the
updates on Procedural Rules for the Track B Petition Process {Update No. 8) and on Eligibility
and Monitor Review (Update No. 5). In 2003, the Monitor issued revised updates on “late
claims” deadlines (Update No. 1); deadlines for petitions for Monitor review (Update No. 3);
injunctive relief (Update No. 4); USDA’s freeze on accelerations and foreclosures during the
petition for Monitor Review process (Update No. 6); claimant and claimant attorney access to

USDA documents {Update No. 7); non-credit claims {Update No. 9); and debt relief {Update No.

In telephone calls to the Monitor’s toll-free line and in meetings throughout the country, the
Monitor’s Oftice has received an increasing number of questions about “reopening” the case. All
deadlines for filing a claim, requesting permission to file a late claim, and/or opting out of the class have
now passed. Nonetheless, the Monitor continues to receive inquiries from people who wish to join the
case or make a claim, but who have missed the deadlines for doing so.
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10).;9 The Monitor also revised “Questions and Answers About Monitor Review of Decisions,”
as an aid to claimants in the petition process in 2002 {Version 2) and in 2003 (Version 3).
Many of the class members who contacted the Monitor’s office during this reporting
period expressed frustration about problems they were experiencing. Earlier Monitor reports
discussed the many concerns brought to the Monitor’s attention by class members. " Many of
these concerns continue. The most significant recurring problems during this reporting period
(calendar years 2002 and 2003) are discussed in the “Significant Consent Decree Implementation

Tssues™ section below.

C. Reexamination of Claims — Paragraph 12(b)(iii} of the Consent Decree

Paragraph 12(b)(iii) gives the Monitor responsibility to direct reexamination of a claim
where the Monitor finds that a clear and manifest error has occurred in the screening,
adjudication, or arbitration of a claim that has resulted or is likely to result in a fundamental
miscarriage of justice. The Monitor considers whether reexamination is warranted in response to
a petition for Monitor review by either a class member or USDA. As of the end of 2003,
approximately 5,400 petitions for Monitor review had been filed and the Monitor had issued

decisions in response to approximately 2,725 of those petitions.

Copies of Monitor Updates are available on the Monitor’s web site at http://www.pigfordmonitor.org/
updates/.
# Copies of these documents are available on the Monitor’s web site at hitp://www.pigfordmonitor.org/
class/.
# The Monitor’s Report and Rec: dations Regarding Impl ion of the Consent Decree for
the Period of September 1, 2000, Through December 31, 2001, detailed these problems. A copy is
available on the Monitor’s web site at http://www.pigfordmonitor.org/reports.

20
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The vast majority of petitions for Monitor review seek reexamination of Adjudicator

* the Monitor

decisions in Track A claims. Under paragraph 8 of the Court’s Order of Reference,
may admit into the record supplemental information provided in the petition or petition response
when such information addresses a potential flaw or mistake in the claims process that in the
Monitor’s opinion would result in a fundamental miscarriage of justice if left unaddressed.
Approximately 50 percent of the Track A decisions issued by the Monitor as of December 31,
2003, direct the Adjudicator to reexamine the claim. The Adjudicator began issuing
reexamination decisions during 2002 and had issued a total of 301 reexamination decisions as of
the end of 2003. Table 7 provides statistics regarding Monitor petition decisions and Adjudicator

reexamination decisions issued as of the end of 2002 and the end of 2003.°

Table 7: Statistical Report Regarding Petitions for Monitor Review

Statistical Report as of: End of 2002** | End of 2003"
Petitions for Monitor Review
A. Number of Petitions for Monitor Review 5,160 5,401
A, 1. Claimant Petitions 4,560 4,727
A2, Government Petitions 600 674

The Order of Reference, dated April 4, 2000, addresses many aspects of the Monitor’s duties and is
available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/.

? Statistics regarding the Monitor’s activity for Track B claims are contained in Table 2 of this report.
The Monitor began igsuing decisions in response to petitions in the Track B process during 2002 and
issued 19 decisions as of the end of 2003 (12 of the 19 were petitions from Arbitrator decisions, and 7
were petitions from Facilitator decisions).

4? These statistics are valid as of January 2, 2003.
* These statistics are valid as of January 2, 2004.
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Table 7: Statistical Report Regarding Petitions for Monitor Review

Statistical Report as of: End of 2002** | End of 2003"
Monitor Decisions
B. Petition Decisions Issued by Monitor 1,743 2,725
B1. Total Number of Petitions Granted 676 1,218
B.la. Claimant Petitions Granted 631 1,162
B.Lb. Government Petitions Granted 45 56
B.2. Total Number of Petitions Denied 1,067 1,507
B.2.a. Claimant Petitions Denied 609 1,040
B.2.b. Government Petitions Denied 458 467
Reexamination Decisions
C. Reexamination Decisions [ssued by Adjudicator 39 301
C.1. Reexamination Decisions After Claimant
Petition Granted 39 291
Cla Clalqml]t Prevailed on 39 279
Reexamination
C.Lb. Claimant Did Not Prevail on
- 0 12
Reexamination
C.2. Reexamination Decisions After
Government Petition Granted 0 10
C.2.a. Government Prevailed on
Reexamination 0 10
C.2.b. Government Did Not Prevail on
Reexamination 0 0

The Court issued several Orders during 2002 and 2003 clarifying the petition process.

22

On July 18, 2002, the Court filed a Stipulation and Order permitting the Monitor to consolidate
petitions for Monitor review when an individual class member and USDA petition for review
from the same Facilitator, Adjudicator, or Arbitrator decision. This Stipulation and Order also

authorized the Monitor to obtain information from USDA regarding the status of a class
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member’s farm loan debt in deciding petitions for Monitor review that raise an issue regarding
debt relief."

On October 29, 2002, the Court issued an Order setting a 120-day deadline for claimants
to petition from adverse class membership screening decisions made by the Facilitator.
Deadlines for petitions from Adjudicator and Arbitrator decisions had previously been set in a
Stipulation and Order dated July 14, 2000. These deadlines for petitions for Monitor review are
discussed in more detail in the section on “Significant Consent Decree Implementation [ssues™
below.

During this reporting period, the parties also agreed to a process for designation of the
record in Track B petitions for Monitor review. The process is designed to make the Track B
review process more efficient. The process is described in Monitor Update No. 8, “Procedural
Rules for the Track B Monitor Petition Process.” [n general, the petitioning party will file a
designation of record with the petition for Monitor review. The designation will identify the
materials that are part of the record that should be considered by the Monitor in the review
process. The responding party may file a designation of record of additional material that should
also be considered. The Monitor may, in her discretion, review material in the record before the
Arbitrator that was not designated by the parties.

On March 24, 2003, the Court issued an order approving the parties” agreement for a
process of recusal for the Monitor. For any claim in which the Monitor determines, in her

discretion, that she should not be the decision-maker on a petition for review, the Monitor may

# Stipulation and Order, paragraphs 3 and 5. A copy of the July 18, 2002, Stipulation and Order may be

found on the Monitor’s web site at http://www.pigfordmonitor.org/orders/.
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designate Kenneth Saffold of the Office of the Monitor to carry out the Monitor’s duties under
paragraph 12(b)(iii} of the Consent Decree. The Monitor anticipates Kenneth Saffold will be

designated to act as Monitor regarding fewer than five petitions.

D. Calls to Toll-Free Telephone Number — Paragraph 12(b){iv) of the Consent Decree

Paragraph 12(b)(iv) gives the Monitor the responsibility to staff a toll-free telephone line
that class members and the public can call to lodge Consent Decree complaints. The Monitor’s
Oftice continues to operate a toll-free telephone number: 1-877-924-7483. Tndividuals who call
this number will reach phone operators who have been trained regarding issues in the case and
who have access to a database containing certain factual information about each claimant. The
operators are able to answer certain categories of questions at the time the claimant calls. For
other categories of questions, including questions about debt relief, injunctive relief, and other
complex issues or complaints, the operators may make an appointment for the caller to speak
with a lawyer from the Office of the Monitor. The operators also have access to documents that
can be sent to individuals upon request, including Court Orders, Farm Loan Program Notices,
Monitor Reports, and Monitor Updates.

The Monitor’s toll-free line received 20,901 incoming calls during 2002 and 19,235
incoming calls during 2003. Sometimes the operators also made outgoing calls to class members
to follow up with callers or to provide additional information. The operators staffing the toll-free
line made outgoing calls in this period, bringing the total number of calls staffed by the toll-free
line operators to 21,671 during 2002 and 19,932 during 2003. Many of the calls concerned
problems discussed more fully below in the “Significant Consent Decree Implementation Issues”

section of this report.
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V. SIGNIFICANT CONSENT DECREE IMPLEMENTATION ISSUES

Claimants continued to raise many concerns regarding the implementation of the
Consent Decree during this reporting period. Some of these concerns expressed to the Monitor
included the following:

a. Concern about the length of time the entire claims process takes and
about accumulation of interest on claimants’ Farm Service Agency (FSA) loans
while they are waiting for their claims to be resolved;

b. Concern about the amount of time the petition for Monitor review
process is taking for some claimants;

c. Concern about the amount of time the Adjudicator’s reexamination
process takes following the approval of a petition for Monitor review:

d. Concern about options for loan servicing for claimants when their
claims are resolved;47

Paragraph 7 of the Consent Decree provides that USDA must cease actions to foreclose or accelerate
a claimant’s debt while his or her claim wag pending. Once the claimant receives the final decision on his
or her Track A or Track B claim, paragraph 7 protections cease. For those who timely file petitions for
Monitor review, USDA voluntarily agreed to extend the adverse action freeze through the time of final
digposition of the petition,

The loan servicing concern focuses on the fact that the claimants who still owe debt to the agency are
accumulating interest while their claims and petitions are being processed. At the end of the Pigford
claims processing and petitions processing, the amount of accumulated interest could be staggering. Loan
servicing is a term of art in FSA loan programs—it refers to a package of mechanisms that FSA can use to
restructure debt to make it more manageable. One of the mechanisms would allow write-down or write-
off of interest in certain situations.

FSA loan servicing regulations are quite specific about when loan servicing can be offered. Undera
strict interpretation, many Pigford claimants would have no loan servicing opportunities remaining at the
end of the Pigford process.

To attempt to address this problem, on October 24, 2002, USDA issued guidance for servicing
Pigford claimants who are financially distressed or delinquent on their FSA farm loan program debt, but
whose loans had not been accelerated by USDA prior to the time they filed a claim under the Consent
Decree. USDA has voluntarily agreed to extend loan servicing opportunities for Pigford claimants.
USDA has stated that County Offices will re-notify claimants of their 1951-8 loan servicing rights once a
final decision has been rendered on their claim. The letter the County Office must send gives a claimant
60 days from the date of the letter within which to apply for loan servicing. See FLP-279, 1951-8
Servicing of Pigford Cases Whose Claims Have Been Closed and National Office FLP Programmatic
Review, Exhibit 1, at 2 (Oct. 24, 2002} {set to expire Nov. 1, 2003, made obsolete on Apr. 3, 2003}, and
FLP-299, Servicing of Pigford Claimants and National Office FLP Programmatic Review, Exhibit 1, at 2
{Apr. 3, 2003) (set to expire Dec. 1, 2004). These FLPS are available on the Monitor’s web site at
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¢. Concern that many people who otherwise met the class definition
failed to sign up for the lawsuit because the advertising campaign described in
paragraph 4 of the Consent Decree did not reach them;

f. Concern about the low rate of approvals in the late claims process.

g. Cynicism about whether the appropriate people are being paid—many
in the claimant community express suspicion that often individuals who had no
real interaction with farming or USDA have been approved for payment, while
individuals who had a long and troubled relationship with USDA have been
denied relief;

h. Concern about the litigious nature and low claimant success rate in
Track B arbitrations;

i. Concern that the FSA county office staff members are not sufficiently
knowledgeable about the procedures for providing full injunctive reliet to
prevailing claimants;

j. Concern about USDA’s failure to fully and promptly implement debt
relief for prevailing claimants and failure to communicate that debt relief to the
claimant’s local FSA county office;

k. Concern that there will be retribution by FSA county office staft
toward claimants who participated in the Consent Decree process; and

L. Concern about Federal Bureau of Tnvestigation (FBI) investigations in
claimant communities.

Tn general, the Monitor has addressed these concerns by: referring claimants to Class
Counsel; making sure that the parties, the Secretary, and the Court are aware of the concerns;
explaining how the petition for Monitor review process can be used to seek redress in individual
cases in which errors occurred; using “other problem™ authority to attempt to resolve individuals®
difficulties in the debt relief and injunctive relief processes; explaining how the Consent Decree

works; and working with claimants to solve other problems where appropriate.

http://www.pigfordmonitor.org/flp/. Loan servicing includes actions such as debt write-down,
reamortization, rescheduling, reduction of interest rates, and loan deferral. See 7 C.F.R. part 1951, subp. S
{2004).
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Many aspects of the Consent Decree implementation process received significant
attention from the parties and the neutrals during this reporting period. The progress made in
addressing implementation issues regarding becoming a class member, the claims process, and
relief for prevailing class members, along with issues regarding attorneys’ fees, are discussed

more fully below.

A. Becoming a Class Member
1. 65,900 Late Claims Requests
The Consent Decree required that Claim Sheets be filed by October 12, 1999.%

Paragraph 5(g) of the Consent Decree provides that claimants may request permission to file a
Claim Sheet after the October 12, 1999, deadline if extraordinary circumstances beyond a
claimant’s control prevented the claimant from filing a completed claim package by the
October 12, 1999, deadline. This process is referred to as the “late claims™ process. During this
reporting period, class members continued to express much anger and frustration regarding the
late claims process, including the lack of notice that such a process existed, the high rate of
rejection of late claims requests, the length of time required for the late claims process, and the
lack of access to legal assistance during the time claimants were completing their late claims
requests.

On December 20, 1999, the Court delegated to the Arbitrator the review of “late claims™
requests filed pursuant to paragraph 5(g) of the Consent Decree. A Stipulation and Order dated

July 14, 2000, set September 15, 2000, as the deadline for filing these requests. The Arbitrator

Paragraph 3(c) of the Consent Decree required completed claim sheets to be filed 180 days from the
entry of the Consent Decree. The Consent Decree was approved April 14, 1999.
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has reported that approximately 65,900 late claims requests were filed by the September 15,
2000 deadline.* By the end of calendar year 2003, the Arbitrator reported that a total of
approximately 64,200 requests had been reviewed and decided by the Arbitrator. Of these
requests, the Arbitrator has approved a total of approximately 2,100 late claims,”

The Arbitrator has established a reconsideration process for claimants whose “late
claims” requests are denied. As of December 9, 2003, approximately 20,400 timely requests for
reconsideration had been filed, and decisions had been made in a total of 715 reconsideration
requests, with 86 requests having been approved in the reconsideration process and 629 having
been denied.”

On June 4, 2003, the Court issued a Memorandum Opinion and Order denying a motion
by Class Counsel I.L. Chestnut on behalf of certain plaintitts to reopen all late claims due to
allegations of mail delays. The Court ruled that the Arbitrator had been given the authority and
had established procedures for deciding all requests to file late, including those where the

claimant alleges that he or she filed a timely claim through the U.S. mail.*

# During this reporting period, the Arbitrator filed reports with the Court on May 3, 2002;

November 4, 2002; June 2, 2003; and December 9, 2003. All of the Arbitrator’s reports on the late claims
process are available on the Monitor’s web site at http://www.pigfordmonitor.org/arbrpts/.

* Aftera late claims request is approved by the Arbitrator, the Facilitator sends a Claim Sheet and
Election Form, which must be filled out and returned to the Facilitator no later than 60 days from the date
of the cover letter that accompanied the Claim Sheet sent by the Facilitator. For more information on the
late claims process, see Monitor Update No. 1, “Late Claim Deadline,” available on the Monitor’s web
site at http://www.pigfordmonitor.org/updates/.

3 See Arbitrator’s Fifth Report on the Late-Claim Petition Process, dated December 9, 2003, pages 5-6.
Memorandum and Order, at 2-3. The Court’s June 4, 2004, Order is available on the Monitor’s web
site at http://www.pigfordmonitor.orgiorders/.

2
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2. Petition Deadline for Claims Rejected by the Facilitator

Under the Consent Decree, the Facilitator may reject a claim package on the ground that
the requirements for class membership have not been met, and a Claimant may seek review of
that decision by submitting a petition to the Monitor. [n the Monitor’s second report on good
faith implementation, the Monitor recommended that the parties set a deadline for Petitions for
Monitor Review from decisions by the Facilitator. The Monitor further recommended that notice
be provided to those persons eligible to petition from a decision by the Facilitator rejecting a
completed claim package on eligibility grounds. The parties agreed with the Monitor’s
recommendation, and on October 29, 2002, the Court issued an Order setting deadlines for
petitions from adverse Facilitator eligibility screening decisions.” The Cowrt’s Order permits the
Monitor to consider supplemental information with a petition for Monitor review of a Facilitator
class membership screening decision or with a response to such a petition in certain limited
circumstances.™ As of the end of 2003, the Monitor had received 92 petitions for review of
eligibility screening decisions. As of the end of 2003, the Monitor had issued decisions in

response to nine of those petitions.

¥ For claimants who filed a completed claim package that was rejected by the Facilitator on or before
October 29, 2002, the Order required a petition for Monitor review be postmarked within 120 days of the
date of the Order, or by February 26, 2003. For claimants who filed a completed claim package that was
rejected by the Facilitator after October 29, 2002, the Order requires a petition for Monitor review be filed
within 120 days of the date of the Facilitator’s rejection notification. The Order required the Facilitator to
mail a copy of the Order to every person rejected by the Facilitator in the screening process. The

October 29, 2002 Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/.
3 The October 29, 2002, Order states that the Monitor may consider additional materials submitted with
a petition or a petition response only when such materials address a potential flaw or mistake in the claims
process that in the Monitor’s opinion would result in a fundamental miscarriage of justice if left
unaddressed. The decision to consider additional materials is within the discretion of the Monitor. Order,
paragraph 5.
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For those claimants rejected by the Facilitator for failure to submit a timely completed
claim package, the Order requires the Facilitator to establish a reconsideration process. Through
the reconsideration process, claimants may communicate with the Facilitator if they believe the
Facilitator committed an error in determining that they failed to timely complete a claim
package. The Facilitator reports that as of the end of 2003 it had received 116 requests for

reconsideration, Of those 116, four were granted and 112 were denied.

B. The Claims Process

1. Untimely Pefitions From Adjudicator and Arbitrator Decisions

Tn July 2002, Class Counsel filed a motion entitled “Plaintiffs’ Motion for Relief for
Four Groups of Claimants Who Filed Petitions for Monitor Review.”*® The motion addressed the
application of the deadline for petitions for Monitor review to certain specific claimants. The
Consent Decree did not provide a deadline for filing petitions for Monitor review. In the July 14,
2000, Stipulation and Order, a deadline was established.* For adjudication and arbitration
decisions issued prior to July 14, 2000, the deadline for submitting a petition for Monitor review
was 120 days from the date of the Order, or November 13, 2000. For adjudication and arbitration
decisions issued after July 14, 2000, the deadline was 120 days from the date of the adjudication

or arbitration decision.

5 Plaintiffs initially brought this issue before the Court in a motion filed under seal on

December 11, 2001. Plaintiffs withdrew this motion and filed a subsequent motion on July 19, 2002.
A copy of the Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/.
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Notice of the 120-day deadline was provided at various times to segments of the class
through at least four different means.”’ However, it was not until November 15, 2001, that the
Adjudicator’s decision letters in Track A claims began to include notice of the 120-day deadline
for petitions for Monitor review.”® Thousands of claimants whose claims were decided prior to
this date received decision letters that did not inform them of the 120-day deadline for filing a
petition for Monitor review.

At the time of the second Monitor report on good faith implementation, the parties were
in the midst of briefing plaintifts’ motion for relief for 350 claimants whose petitions for Monitor
review were determined by the Facilitator to be untimely filed.” In May 2003, the Monitor filed
a report with the Court on notice issues regarding the late petition filings.* On June 2, 2003, the
Court issued an Opinion and Order denying the plaintifts’ motion for relief. The Court ruled that
the deadlines established in prior Court orders govern when petitions for Monitor review must be

filed. Class Counsel moved for reconsideration of the Court’s June 2, 2003 Order. On March 10,

5 First, the July 14, 2000 Stipulation and Order directed the Facilitator to send a copy of the Order to

every person who requested a Claim Sheet and Election Form but did not submit a completed Claim Form
to the Facilitator within the period prescribed by the Consent Decree. Second, the July 14, 2000,
Stipulation and Order required that the Order be posted in a conspicuous public place in every USDA
FSA county office. Third, on August 14, 2000, the Monitor’s Office disseminated a Monitor Update
explaining the July 14, 2000 Order as it applied to petition deadlines. Fourth, in meetings with class
members and in phone calls, the Monitor’s Office, the Facilitator, and likely Class Counsel orally
explained the 120-day deadline to class members.
™ Although the Arbitrator began to include notice of the 120-day deadline for petitions for Monitor
review in Arbitrator decisions shortly after the July 14, 2000 Stipulation and Order, claimants whose
claims had been decided by the Arbitrators prior to July 14, 2000, did not receive notitication of the 120-
day deadline other than through methods listed in the previous footnote.
*" Plaintiffs originally sought relief for a total of 387 claimants. As the Court’s Order of June 2, 2003,
sets forth, the parties reached agreement on a number of claims, reducing the total to 350 claimants.
Opinion and Order, at 2, footnote 2.

Monitor’s Report to the Court Regarding Notice to the Class of the 120-Day Deadline to File a
Petition For Monitor Review, dated May 30, 2003.
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2004, the Court issued an Order denying reconsideration. On April 9, 2004, Class Counsel
appealed this Order to the Court of Appeals.”!

2. Track B Hearing Deadlines

The issue of the authority of the Arbitrator to modify pre-hearing arbitration deadlines
established by the Consent Decree was considered by the Court and the Court of Appeals during
this reporting period.*” In response to a motion by pro hono counsel who had recently taken over
the representation of a class member in the Track B claims process, the District Court held that
the Arbitrator had discretion to revise Consent Decree deadlines in Track B proceedings, so long
as justice required the revisions and provided that the burden on the Government was not so
great as to outweigh the interests of the claimant in fully presenting his or her claim. The
Government appealed this ruling. Finding that the District Court had limited authority to modify
Consent Decree deadlines that had been negotiated between the parties, the Court of Appeals
reversed and remanded the case to the District Court to consider a modification that would be
“suitably tailored,” suggesting a proposed modification for the one claim at issue in the appeal

During this reporting period, the Monitor has reviewed many pending petitions for
Monitor review in Track B files. This review suggests that changes in Consent Decree deadlines

have been common in Track B claims. In the majority of the approximately fifty Track B petition

61 s L . N . . .
The Court’s Opinion and Order, issued June 2, 2003, and the Court’s order denying reconsideration

on March 10, 2004, are available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/.
Paragraph 10 of the Consent Decree contains deadlines pertaining toTrack B arbitration claims.
The Court of Appeals ruled that the District Court could modify the Congent Decree if the
requirements of Federal Rule of Civil Procedure 60(b)(5) were met. See Pigford v. Veneman. 292 F.3d
918 (D.C. Cir. 2002).
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files received by the Monitor through December 31, 2003, the record received from the
Arbitrator shows changes to Consent Decree deadlines during the time the claims were pending
before the Arbitrator. Records received from the Arbitrator show that revisions in arbitration
schedules have been made due to: the unanticipated number of claims filed, efforts by the parties
to explore settlement, discovery or pre-hearing motions and disputes, problems with securing
representation for claimants, and/or difficulty encountered by the Government in providing
representation for every claim.

The Court has previously ruled that arbitration deadlines may be changed by mutual
consent. The parties have submitted additional memoranda to the District Court on the scope of
the Court of Appeals’ remand and whether it extends to the claims of Track B class members
represented by counsel other than class counsel. The Court of Appeals” remand order remains

pending with the District Court.

C. Prevailing Class Members
1. Payment of Cash Relie,

Prior Monitor reports explained significant delays in the payment of cash relief to
prevailing class members, which had occurred early in the Consent Decree implementation
process.”® During this reporting period, the number of prevailing claimants who had to wait more
than 180 days to receive their cash award was substantially reduced. A small number of

claimants continue to experience payment status problems and to contact the Facilitator and the

In an Order dated March 1, 2000, the Court delegated to the Arbitrator the authority to stay
arbitrations or postpone evidentiary hearings beyond the Consent Decree deadlines when both parties
consent.
® See Monitor’s Report and Recommendations Regarding [mplementation of the Consent Decree for
the Period of September 1, 2000, through December 31, 2001, at pages 15-17.
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Monitor for assistance in attempting to resolve these problems * The Monitor will continue to
work with the parties to help solve any remaining problems relating to payment delays to
prevailing class members.

2. Tax Issues

‘While some progress has been made in resolving tax problems ariging from
implementation of the Consent Decree, class members continue to experience many of the tax-
related problems that were explained in prior Monitor reports.®” These problems are significant
and include:

a. General lack of information for the class about the tax consequences of
prevailing under the settlement;

b. Difficulties caused by a failure to issue Internal Revenue Service (TRS)
Forms 1099 in a timely manner regarding cash relief, debt relief, and tax relief;*®

¢. Difficulties created by the treatment of tax relief as taxable income;ég

d. The assessment and abatement of penalties against class members who
failed to accurately report to the TRS regarding relief or failed to pay taxes owed
or on behalf of whom the Government failed to make timely transfers to tax
accounts; and

e. Difficulties in providing tax relief to the decedents’ estates when
successtul claimg were brought on behalf of deceased class members.

% As of August 4, 2004, the number of claimants who have been waiting more than 180 days to receive

a cash award hags been reduced to two. Both of these claims are delayed due to paperwork requirements
for estate claims.
See Monitor’s Report and Recommendations Regarding [mplementation of the Consent Decree for
the Period of September 1, 2000, through December 31, 2001, at pages 12-13, 29-30.
% For any year in which a class member receives cash relief, debt relief, and/or tax relief, the class
member should receive an IRS Form 1099 regarding that cash relief, debt relief, and/or tax relief.
Paragraph 9(a)(iii)}(C) of the Consent Decree provides that relief to prevailing Track A credit
claimants shall include a payment to the claimant’s Internal Revenue Service account as partial payment
of the taxes owed by the claimant. The paymient is 25% of the principal amount of any debt forgiven
under the Consent Decree plus 25% of the $50,000 in cash relief granted pursuant to the Consent Decree
provisions,
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The parties and neutrals made progress in addressing possible solutions to tax-related
problems. The Facilitator continued to be in regular contact with the [RS to attempt to solve tax
problems related to individual claimants and was able to work with the RS to resolve hundreds
of claimant problems during this reporting period. Most of the successful resolutions relate to
decedents’ estate issues. The Monitor met with the National Taxpayer Advocate and with
representatives of the Internal Revenue Service in an effort to seek additional assistance for class
members with tax issues. Substantial work has been done to expedite issuance of Forms 1099 to
claimants who have received cash payments or debt relief and to resolve the tax problems
created when Forms 1099 were not promptly issued.

Many tax account problems involved proper identification of estates. The Facilitator has
continued to work with the TRS to establish a procedure for processing claims brought on behalf
of decedents in Track A. Class members may call the Facilitator at 1-800-646-2873 for
information about what to do in this situation and for help with other tax problems associated
with implementation of the Consent Decree claims process.

Notwithstanding these successes and the establishment of these procedures, many
successtul claimants still have unresolved tax-related problems, and there is reason to believe
that as implementation progresses, many more tax-related problems will rise to the surface.

3. Debt Relief

The Consent Decree provides for the following debt relief for successful Track A credit
claimants:

USDA shall discharge all of the class member’s outstanding debt to USDA
that was incurred under, or affected by, the program(s) that was/were the
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subject of thﬂe ECOA claim(s) resolved in the class member’s favor by the
adjudicator.”

The language for Track B is similar regarding the extent of debt relief.”!

A Stipulation and Order filed on February 7, 2001, further detined the scope ot debt
relief available to class members.” [n essence, the Order provides that USDA is to grant debt
relief regarding: (a) all loans found to have been affected by discrimination; and (b) all loans in
the affected loan program(s) from the date of the discriminatory event through the end of the
class period. Certain exceptions apply and are explained in detail in the Order.

During this reporting period, USDA made substantial progress in implementing debt
relief. Many successful claimants contacted the Monitor for assistance with obtaining their debt
relief awards. The Monitor and the parties worked together to solve many problems in the debt
relief implementation process, and, at the end of the reporting period, continued to work on open
issues regarding debt relief. USDA reports that as of January 12, 2004, the agency had forgiven
$21.930,937 in outstanding debt owed by 253 class members.

4. Injunctive Relief

Under the Consent Decres, class members who prevail are entitled to injunctive relief in
addition to other remedies. The majority of claims under the Consent Decree are credit claims.
Claimants who prevail on credit claims are entitled to priority consideration for one Farm

Ownership Loan, for one Farm Operating Loan, and for one opportunity to acquire farmland

Consent Decree, paragraph 9(a)}(iii)(A).

Consent Decree, paragraph 10(g){ii) states:

USDA shall discharge all of the class member's outstanding debt to the Farm Service Agency that
was incurred under, or affected by, the program(s) that were the subject of the claim(s) resolved in the
class member's favor by the arbitrator.

“  The Order is available on the Monitor’s web site at http://www.pigfordmonitor.orgiorders/.
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from USDA inventory property.” During 2002 and 2003, however, relatively few farmers made
use of their right to priority consideration. According to information provided by USDA, 171
successtul claimants requested priority consideration from USDA from the beginning of this
litigation through January 12, 2004.™ These requests resulted in a total of fifteen Farm
Ownership Loans, thirty-nine Farm Operating Loans and one lease or purchase of inventory
property from USDA.

The Monitor's Office continued to receive questions, requests for assistance, and reports
of concern from class members relating to the implementation of injunctive relief during this
reporting period. Prior Monitor reports described this concern in detail. Many prevailing
claimants are skeptical about whether local Farm Service Agency officials will actin a
nondiscriminatory manner. They fear that FSA officials will try to retaliate against them because
they prevailed in the Consent Decree claims process. Class members also report difficulty
meeting the eligibility requirements for loans. Some claimants are concerned that injunctive
relief may expire by the time they ultimately prevail on their claims.

Several factors may be contributing to the relatively low rate of use of injunctive relief.
First, it is possible that only a small percentage of successful claimants wish to pursue farming at

this time. A second, related factor may be the current difficult agricultural economy. A third

Consent Decree, paragraph 11(a)-(b). The Consent Decree also requires USDA to consider any new
application by a prevailing class member in a light most favorable to the applicant, and to provide
technical assistance from a USDA employee who is acceptable to the prevailing class member. Consent
Decree, paragraph 11{c)-{d).
™ Under paragraph 11(a)-(b) of the Consent Decree, class members must notify USDA in writing that
they are exercising their right to priority consideration,
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factor may be statutory restrictions that make many tarmers ineligible for FSA loan programs.
Finally, many prevailing class members may lack a detailed understanding of their injunctive
relief rights. The Monitor’s Oftice has continued its efforts to give class members information
about injunctive relief, both by distributing a Monitor Update on this topic,” and by making
presentations about injunctive relief at claimant meetings.%

To address the concern about the expiration of injunctive relief, in January 2003 USDA
announced plans to voluntarily extend the time for prevailing class members to participate in
injunctive relief. Under the terms of the Consent Decree, injunctive relief was to expire on April
14, 2004, five years from the date the Consent Decree was approved.” USDA has announced
that prevailing class members will now have one year longer, until April 14, 2003, to participate

T L7
in injunctive relief.”

This update, “Injunctive Relief in Pigford v. Veneman” (Monitor Update No. 4), is available from the
Monitor’s office {1-877-924-7483} or on the Monitor’s web site at http://www.pigfordmonitor.org/
updates/.

7 Gee Appendix 4 for a listing of the meetings attended by the Office of the Monitor during 2002 and
2003.

T See Consent Decree, paragraph 11(a)-(c).

This announcement was publicly made in a press release dated January 16, 2003. The press release is
available on USDA’s web site at http://www.usda.gov/news/releases/2003/01,0017.htm. In July 2003,
FSA issued Notice FLP-313, “Priority Consideration for Prevailing Claimants” which provides guidance
about priority consideration and other injunctive relief and which extends the period for injunctive relief
to April 14, 2005. FLP-313 is available on USDA’s web site and on the Monitor’s web site at
http://www.pigfordmonitor.org/flp/. In September of 2002, USDA also announced a series of steps to
assist minority and disadvantaged farmers, including the creation of the Office of Minority and Socially
Disadvantaged Farmer Assistance to work with minerity and socially disadvantaged farmers who have
concerns and questions about loan applications they have filed in their County Offices. The Office may be
contacted t