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‘NOTICE’ PROVISION IN THE
PIGFORD V. GLICKMAN CONSENT DECREE

THURSDAY, NOVEMBER 18, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:05 a.m., in Room
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of
the Subcommittee) Presiding.

Mr. CHABOT. The Committee will come to order. This is the Judi-
ciary Subcommittee on the Constitution. I am Steve Chabot, the
Chairman of the Subcommittee. Good morning. Thank you all for
being here for this very important meeting.

This is the second in a series of hearings the Constitution Sub-
committee is holding on the 1999 settlement reached between the
U.S. Department of Agriculture and a class of black farmers who
have experienced discrimination by the USDA.

From the time this Subcommittee began examining this issue, we
have had more reasons than not to believe that the Government
has failed to do the right thing. I strongly believe, however, that
with all of the information we are gathering in our oversight inves-
tigation, including through these hearings, we will have the under-
standing from which to develop a full and just solution.

I would like to thank our witnesses for coming. Your insights, ex-
pertise and institutional knowledge are critical to the Sub-
committee in its efforts to find justice.

During the last hearing, my colleagues and I used our oversight
authority to get a better understanding of the Consent Decree.
However, as we continue to examine more closely certain aspects
of the settlement and its administration, it has become increasingly
apparent that certain due process protections fundamental to the
Constitution may be lacking in this case.

Due process of law is the legal concept that the framers of our
Constitution created to ensure that the Government respects all,
not some or even most, of an individual’s right to life, liberty, and
property. The due process clause places limits on the Government’s
ability to deprive citizens of these rights, guaranteeing funda-
mental fairness to all individuals.

One of the most important safeguards that has evolved from this
clause is the right to notice, notice of a judicial proceeding in which
an individual’s right to life, liberty, and property may be affected
or eliminated altogether. The form of notice must be reasonably de-
signed to ensure that those individuals will, in fact, be notified of
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the proceedings. This fundamental right to notice applies to the
1999 Pigford Consent Decree and all those who had a viable claim
of discrimination which impacted their lives, liberty, and property
against the Department of Agriculture.

Tragically, recent statistics released on the Consent Decree sug-
gest to this Subcommittee that this constitutional right was not
safeguarded in the construction and administration of the Consent
Decree. Although the notice campaign designed was deemed to be
effective by the court in a fairness hearing held on April 14, 1999,
the determination was made using advertising industry tools de-
signed to measure the likely effectiveness of a campaign, not the
actual effectiveness of a campaign. Reports indicate that approxi-
mately 66,000 potential class members submitted their claims late,
most because they did not know that they were required to submit
a claim sooner, thus losing their right to sue the USDA for past
wrongs.

It is hard for many of us to accept that 66,000 farmers would
consciously wait to file a claim that would impact their right to life,
liberty, and property, knowing that they were required to do so ear-
lier. Further investigation into the circumstances surrounding the
late claims reveals that many farmers failed to get any notice
whatsoever or failed to understand the contents of the notice if
they did receive the notice. These facts lead this Subcommittee to
conclude that the notice implemented in the Pigford case was ei-
ther ineffective or defective as nearly two-thirds of the putative
class failed to be effectively notified of the case requirements.

The hearing this morning will focus on the actual effectiveness
of the notice campaign. As we learn more about this aspect of the
Consent Decree, we will consider the appropriate remedy to protect
the safeguards afforded by the Constitution and uphold Abraham
Lincoln’s vision that every black American who wants to farm has
the tools available to do so.

I would like to close by putting a personal face on what Lincoln’s
vision means to people who have been impacted by the USDA’s ac-
tion. This promise is still valued today, as this quote explains, and
I quote: “I have worked all my life being a servant to God and his
people in Chilton County, Alabama. My forefathers were brought
here to farm and the gift of loving the land has passed down for
more than 10 decades. I am proud of the heritage in spite of the
adversity,” unquote. This is the sentiment of Bernice Atchison, one
of the witnesses at today’s hearing.

It is for Bernice and all of those who still have faith in the prom-
ises of this country that we are here today working toward finding
a solution.

Thanks to all of the witnesses for taking the time to tell their
story and thank you all for attending this hearing. Many of you
have come from far away at considerable expense and cir-
cumstances, and we appreciate your being here.

And I would recognize the gentleman from Virginia, the Ranking
Member, at least this morning, for the purpose of making an open-
ing statement. Mr. Scott.

Mr. Scort. Thank you, Mr. Chairman.

Congressman Jerry Nadler of New York, the Ranking Member of
the Subcommittee, asked me to express his regret that he is not
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able to be here and asked me to serve as Ranking Member today
instead. As you know, the Clinton Library is opening today, and we
had scheduled this not knowing that. And frankly many of us
didn’t want to upset the scheduling of this meeting and try for an-
other date since we wanted to keep this date. But several of the
Members for that reason are not here.

Mr. Nadler strongly supports the efforts of this Subcommittee to
examine the issues surrounding the Pigford settlement and is in-
strumental in helping to develop these hearings.

I would like to take the opportunity, Mr. Chairman, to express
my appreciation for the leadership that you have shown in seeking
answers and solutions to the questions and problems that have
come to light regarding the settlement, and for the time and atten-
tion you and your staff are devoting to pursuing these issues. And
I express my appreciation for the open, bipartisan and productive
manner in which you, Chairman Sensenbrenner, Agriculture Com-
mittee Chairman Goodlatte and your staffs have proceeded to work
with us.

Full Committee Ranking Member Mr. Conyers, Mr. Watt, Mr.
Thompson, Mr. Towns, Mr. Butterfield, Sanford Bishop, Artur
Davis and their staffs have also been an integral part in the devel-
opment of these hearings and the issues that we’re exploring, as
well as working closely with black farmers and their advocates.

This hearing is about the notice provision of the Pigford settle-
ment. The information we have found reveals that some 96,000
claims were filed, but only 22,000 of these were or are slated to be
considered on the merits. The primary reason for not considering
the remaining claims on the merits is they were not submitted dur-
ing the initial period set by the court for the filing of claims, which
ended October 12, 1999, 6 months after the settlement was entered
into. By that time, approximately 22,000 claims had been filed.

Upon realizing the claims were still pouring in beyond the initial
deadline, the court set a deadline for accepting late claims. This
was first set for January 30, 2000, but with claims still coming in,
the court extended it to October 15, 2000. Some 66,000 additional
claims were filed by the October 15 deadline and another 7,800
after that deadline. Of the 66,000, only 2,100, approximately 3 per-
cent, were accepted for determination on their merits.

While the merits of all of the 2,100 late claims accepted have not
been determined, some have; and according to the reports of the
court-appointed Monitor of the settlement, a significant number of
those considered were found to warrant payment under the settle-
ment agreement.

A large part of the problem of the settlement appears to have
been that no one realized that there was the potential for so many
claims to be filed. Early estimates said the potential ranged from
a few hundred to eventually a few thousand. It does not seem rea-
sonable to believe that the court would twice extend the filing
deadline for filing claims simply to tell virtually all of the late filers
that they had filed too late. Nor does it appear reasonable to the
court that anyone would have knowingly designed a claims proce-
dure that would leave 75 percent of those who filed a claim without
any way to get a determination on the merits.
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It certainly does not seem reasonable to conclude that 75 percent
of those who filed a claim knew before the deadline that they could
but intentionally waited to file their claim late. With the vast ma-
jority of claims being filed after the deadline had passed, my incli-
nation is to think that effective notice did not reach most claimants
in a manner that allowed them to file their claims on a timely
basis.

The court in trying to accommodate the situation gave the Arbi-
trator carte blanche authority to determine whether or not late
claims should be let in due to extraordinary circumstances. Unfor-
tunately, the Arbitrator established a process that resulted in vir-
tually no one being able to show that they did not file due to ex-
traordinary circumstances. Rather than applying the standard so
narrowly as to leave 97 percent of the late filers out of the process,
the Arbitrator might well have considered it to be an extraordinary
circumstance that 75 percent of the claims filed in a class action
settlement will not receive consideration on the merits.

There are, no doubt, a number of explanations and speculations
for how we ended up with such a large percentage of the claims
being filed beyond the court’s initial filing deadline, and we will
likely hear some of them today. Yet whatever the reasoning, I find
it unacceptable that 75 percent of those who filed claims will not
receive a determination on the merits of their claim. However we
got here, we have a finite number of approximately 72,000 claims
in which long-standing, atrocious misconduct by Federal Govern-
ment officials is alleged; and I believe that these claims should re-
ceive a determination on their merits.

Not all of the claims will be found to be meritorious, but it would
be a travesty of justice on top of a travesty of justice to prevent
those claims that do have merit not to be resolved in favor of those
claimants.

And so, Mr. Chairman, I would think—I want to thank you for
scheduling the hearing. And I look forward to the testimony of the
witnesses for any suggestions they may have, not to cast blame,
but to ensure that justice is done to the victims of inexcusable Gov-
ernment action.

Mr. CHABOT. Do any Members of the panel wish to make opening
statements. Mr. Bachus?

Mr. BAcHUS. I thank the Chairman.

I want to go back to 1984. This same Subcommittee had a hear-
ing in 1984, and I think it is important when we consider whether
these people that did not file on time, whether or not we allow
them to have their claims heard on the merits; and that is what
this Subcommittee found back then, and that was 20 years ago.

It examined the very issues that led to the Pigford settlement,
and what it found was that there was pervasive racial discrimina-
tion in the USDA’s operations of its loan programs. Not only did
the court find that much later, but as far back as 1984 this Sub-
committee came to that conclusion. In addition, it found that there
was an ineffective and often nonexistent civil rights complaint proc-
ess within the USDA. Moreover, the hearing found that there was
a complete and irreparable harm experienced by many black farm-
ers by the illegal, racially discriminatory practices used by USDA.
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I think that alone, the fact that this Congress took that testi-
mony and came to those conclusions in 1984 makes it incumbent
on us today to resolve any doubts in favor of these farmers who—
and I think there is no real dispute about it today that they did
receive—they were discriminated against, it was pervasive, and
that in many cases, it is irreparable.

The fact that they will get $50,000 is not really going to com-
pensate them for their damages. Even if their claims are allowed
to go forward, they are not going to recover. Their children are not
going to recover. So I think it is incumbent on us. And if the
court—and I attribute good motives to the people. I think there
were good people involved in fashioning the notice process. I don’t
question that. But in hindsight—and we have all done things that
we thought at the time were sufficient, but later on because of the
results, we found that they were insufficient, that they didn’t work.
And the very fact that three out of four of the claimants that have
now filed claims didn’t file on time, I mean that alone ought to tell
all of us—that ought to be sufficient for us to know that it was in-
sufficient notice.

And the idea that the judge extends the notice but then denies
all the claims and doesn’t go to the merits, that is almost—you
know, somebody lets you file late and then turns you down because
you filed late, that is no—that is almost adding insult to injury. So
I think it’s incumbent on us to go forward with this, and I mean
actually take some action that will—it won’t compensate these
farmers. We found that back in 1984.

Twenty years ago this Committee concluded no matter what we
do, they are not going to be put back to where they were. And you
can’t uncrack eggs.

Thank you, Mr. Chairman.

Mr. CHABOT. The very distinguished gentleman from Michigan,
the Ranking Member of the full Judiciary Committee, Mr. Conyers,
is recognized for making an opening statement.

Mr. CONYERS. Good morning, Chairman Chabot and Members of
the Committee. And to the distinguished witnesses and all those
who have taken their time to join us again in the Judiciary Com-
mittee, I am very proud to be with you again.

And I would like to just, first of all, begin by saying that I believe
that former President Clinton, if he knew what made us decide to
continue these hearings and keep those of us here who would have
liked to have been in Little Rock today for the dedication going on
there, but he might have said, I am glad you decided to stay and
continue this hearing.

And so, Mr. Scott and I and others would have liked to have been
there, but on balance, the historic significance of this referred to
by the gentleman from Alabama, Mr. Bachus, is so profound that
we have to consider the issues just for a moment on a little bit
larger note.

I would like to put my statement about the narrow issue that
brings us here into the record. But let me point out that Chairman
Steve Chabot and Mr. Scott, Mr. Nadler and Spencer Bachus have
done something that I think should be recognized here. They have
all made, from their particular points of analysis, incredibly signifi-
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cant and similar statements in the direction of where we are and
how we got to this point.

Chairman Chabot did not have to call this hearing. And as has
been observed, had we not gone forward, it is very unlikely that
there would have been any further action taken on this matter in
the 108th Congress. And so it is in this spirit of mutual under-
standing that brings us here that I would like to make these obser-
vations over and above the process question of late filing of claims
for just a minute here. And that is to say that the question of how
African American agricultural leaders and their families and com-
munities and as individuals have been treated historically is now
coming to the first—well, not the first, but one of the most candid
discussions that I have ever been witness to.

And I would like to take this time merely to describe—and I am
open to meeting with my colleagues on the Committee, as well as
the farmer leaders that are assembled here today about any refine-
ments that are necessary. But it seems to me that we on the Com-
mittee, as Members of Congress, have to go to the Agriculture
Committee of the House of Representatives to continue the much
wider hearing on these historic issues. And I think with our Repub-
lican counterparts that we stand a fair chance of having that done.

I am prepared, of course, as Steve is, to go to the Chairman of
the Judiciary Committee with whom we have had cordial working
relations for two terms. Now we need to get all of this—there are
so many peripheral issues that probably won’t be gone into today;
we need to get this on the record, the historical record of the Con-
gress, and it should come from the Agriculture Committee.

The other item that we need to do is continue the examination
of the plight of the black farmer in America, currently and histori-
cally, from the perspective of bringing in some of our think tanks
and our institutions that deal in special, particular issues to begin
to also complement what we expect will be the work of the Agri-
culture Committee in the 109th session. That would also include
the Congressional Black Caucus input and many other organiza-
tions that work here in the capacity of think tanks that do these
kinds of things, because we are now at the point, it seems to me,
Spencer, that we can now begin to build an historical base unlike
any that has been assembled before, and I think it will set the
framework for the resolution of many of these long-standing prob-
lems and move us out of a very unfortunate past, which only our
heirs to the future are in a position to correct. And I thank the
Chairman for his consideration.

Mr. CHABOT. Do any other Members wish to make opening state-
ments?

We will move to introduce the witnesses. Our first witness this
morning will be J.L. Chestnut, Jr. Mr. Chestnut was born in
Selma, Alabama in 1930. He graduated from the Howard Univer-
sity Law School in 1958.

In 1959, Mr. Chestnut opened his law office in Selma, becoming
the first African American to ever open a law office in that town
and one of only nine black lawyers practicing in the State of Ala-
bama. In his capacity as NAACP lead counsel, he facilitated the
implementation of the Brown v. Board of Education school desegre-
gation decision in Alabama.
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In 1963, he helped the first professional civil rights worker to
visit Selma persuade local African Americans to attend the first
mass meetings. That was the beginning of the Selma movement,
which later led to the greater civil rights victory in the passage of
the Voting Rights Act in 1965. When Martin Luther King set up
shop in Selma in 1964, Mr. Chestnut represented Dr. King. Dr.
King and Mr. Chestnut worked together to plan much of the his-
toric Selma civil rights battle. He was lead counsel, at least lead
class counsel in several class action cases, and is class counsel in
the Pigford case.

After a distinguished career handling many civil rights cases, he
is the senior partner in the largest black law firm in Alabama,
which is the oldest predominantly African American law firm in
the Nation. He also sits as a trustee on the board of the University
of South Alabama, is a founder of both the Alabama Democratic
Conference and the Alabama New South Coalition and is chairman
of the board of deacons at the First Baptist Church.

Our second witness will be Jeanne Finegan, a representative of
the Poorman-Douglas Corporation, which is the firm appointed by
the court to serve as Facilitator in the Pigford settlement. Ms.
Finegan is president of Capabiliti, L.L.C., and is a specialist in
class action notification campaigns.

She has provided expert testimony regarding notification cam-
paigns and conducted media audits of proposed notice programs for
their adequacy. She has lectured, published, and has been cited on
various aspects of legal noticing. Ms. Finegan has implemented
many of the Nation’s largest legal notice communication and adver-
tising programs and has designed legal notices for a wide range of
class actions.

Prior to establishing Capabiliti, Ms. Finegan co-founded Hun-
tington Legal Advertising and spearheaded other companies. She
has been a reporter, anchor, and public affairs director for several
Oregon radio stations and worked for a television station. She is
the author of many articles and is a speaker and panelist for public
and private organizations.

And we welcome you here.

Our next witness is Thomas Burrell, a black farmer representa-
tive. Mr. Burrell was born May 7, 1949, in Covington, TN. Except
for the time he has spent away at college, he has been a lifelong
resident of Covington.

As an adult, Mr. Burrell farmed his own land. He is a veteran
of the Vietnam war and is graduate of the school of business at the
University of Michigan. He is also the father of three and has two
grandchildren.

And we welcome you here.

Our final witness today is Ms. Bernice Atchison. Ms. Atchison
was born in Chilton County on May 1, 1938. She married Alan C.
Atchison on May 14, 1953, and they supported their family by
farming as they raised eight children together until her husband
died in 1992. She and her son continue to farm in Chilton County
to this day.

And we welcome you here this morning, Ms. Atchison.

If we could have all the witnesses stand for a moment, we have
a policy to swear in witnesses.



[Witnesses sworn.]

Mr. CHABOT. I would like to familiarize you with our rules here
relative to testifying. We have a lighting system. Each witness is
given 5 minutes and the green light will be on for 4 of those min-
utes. A yellow light will come up that lets you know you have 1
minute to wrap up and the red light indicates that all 5 minutes
have elapsed. We will give you a little flexibility on that, but we’ll
ask you to wrap up as close to the 5 minutes as possible because
we are on relatively strict time limits around here, and we want
to make sure everybody has an opportunity to ask questions and
the hearing moves along.

So we again want to thank all the witnesses for coming here this
morning. And, Mr. Chestnut, we will begin with you.

STATEMENT OF J.L. CHESTNUT, JR., CHESTNUT, SANDERS,
SANDERS, PETTAWAY & CAMPBELL, L.L.C., CLASS COUNSEL,
PIGFORD V. GLICKMAN1

Mr. CHESTNUT. Mr. Chairman, Ranking Member and Committee
Members, I thank you for the opportunity of appearing here.

My involvement in the Pigford litigation is really an extension of
my life. Pigford did not rise out of a vacuum. It is one of many dis-
graces of what we were going through in Selma in 1958 when I
opened a law office there as the first and only black person dedi-
cated or dumb enough to do so.

Less than 70 blacks in the whole county were registered to vote,
and each potential voter had to be vouched for by a white person.
And there were black and white water fountains, black and white
restrooms, graveyards. Not one black person in the whole State had
served on a jury in 100 years. No blacks had jobs downtown any-
where in Alabama. And the all-white, all-male police department
did whatever, whenever to whomever in black Alabama and nobody
dared asked any questions. It is out of that that Pigford comes.

I was representing Congressman John Lewis when he was 20
years old in Selma and other places around Alabama when neither
he nor I could know that we would live out the day. So it was nat-
ural that I would become a part of Pigford. And I had been in the
front ranks of the black struggle, now for almost 50 years.

When I came into the litigation, the Government would not even
discuss settlement in this doubtful case and it was doubtful. And
the Government later changed its mind and said it would discuss
possible settlement on a case-by-case basis. In the court’s 65-page
opinion, the judge quotes my argument against that assertion, say-
ing it took us 15 years to get Pigford before a judge. They would
always throw it out and dismiss it. And now if we do what the Gov-
ernment suggests, we will be here forever, case by case.

And I insisted that the court set a trial date, because in my judg-
ment the Government would never seriously consider settlement
unless there were a trial date. And the court set a trial date. And
that’s when a settlement in this case really became possible.

It was also at that point that I decided to educate, if you please,
my class counsel, Phillip Fraas, about some black facts of life that
he couldn’t possibly know or understand. In fact, number one is

1J.L. Chestnut did not submit a written prepared statement prior to the hearing.
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that we face a cultural disconnect. I don’t know of any other way
to put it. Except for a core of dedicated and perennial-optimist
black farmers, no one would believe—no black farmer would believe
that a Government that for 150 years had ruined them would now
help them. They would only believe that when there was something
tangible and concrete what they could see or check. And by the
time that happened, we would have serious problems because you
can’t keep a class action open in perpetuity. That is not the way
the law is set up.

Early on I said to my co-counsel that is a serious problem that
we will have to face. And in the end, when there is nobody else to
blame, they will blame us. I know that because for 50 years I have
been representing poor black folk, and I know what it is to be
blamed when you can’t get done what people are entitled to have
done.

The second problem was that we could, in my considered opinion,
succeed in winning all the money in the world and all the injunc-
tive relief in the world, and as Congressman Bachus pointed out,
we would not come close to producing justice that these poor black
folk deserve. It just couldn’t be done in the context of a lawsuit. At
best, it’s a piecemeal approach to piecemeal justice. And once
again, somebody will have to be blamed in the end, and it will be
us. And by “us,” I mean the lawyers. I fully expected it and said
it early on.

Mr. CHABOT. I am going to be blamed for letting you know that
you are out of time, but we’ll give you an additional 2 minutes if
you could wrap it up in that time. And we are going to ask you
questions and so you will be able to get into this.

Mr. CHESTNUT. Mr. Chairman, I believe if you sent your staff out
tomorrow, within weeks they could find another 65,000 African-
Americans who didn’t file, but who now want into this lawsuit.

That is the cultural disconnect. That is a far deeper problem
than legal notice.

Mr. CHABOT. Thank you very much.

Ms. Finegan, you are recognized for 5 minutes.

STATEMENT OF JEANNE C. FINEGAN, APR, CONSULTANT TO
POORMAN-DOUGLAS CORPORATION FOR COMMUNICATIONS
AND PUBLIC RELATIONS, AND FORMERLY VICE-PRESIDENT
AND DIRECTOR OF HUNTINGTON LEGAL ADVERTISING, A
DIVISION OF POORMAN-DOUGLAS CORPORATION

Ms. FINEGAN. Mr. Chairman, thank you. My name is Jeanne
Finegan, and I am pleased to appear before you on behalf of
Poorman-Douglas Corporation, the court-appointed Facilitator in
the Pigford case.

Poorman and its division, Huntington Legal Advertising, partici-
pated in the development and implementation of the direct mail
and the advertising components of the Consent Decree. I directed
the advertising components and Nicole Hammond, my colleague,
who is here today, was responsible for the direct mail component.

As set forth more fully in Exhibit 1 to my written statement, I
have over 13 years of experience in the development of legal notice
plans and class action and bankruptcy, and over 20 years of experi-
ence in the field of communication.
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Mr. Chairman, I appreciate the opportunity to address our in-
volvement in the notice and claims administration process in
Pigford. We know that some have raised questions about that no-
tice program. But in order to place our work in context, I thought
that it might be helpful for me to address some of those questions
up front to you and to the Members of the Committee.

First, does the late—the number of late applicants show that the
notice program was flawed or inadequate? We believe the answer
is no.

One purpose of the notice program was to provide awareness of
the complaint process. The Pigford notice did raise awareness. This
is shown by the over 96,000 phone calls that Poorman received dur-
ing the claims period from January to October 1999. This was one
of the largest, sustained call volumes in a single case in the com-
pany’s history. Some 53,000 requests were made for mail claim in-
formation.

These requests greatly exceeded all expectations. By the claims
filing deadline, we had mailed nearly 50,000 claim forms and re-
ceived back almost 18,000 completed forms.

As this Committee has heard from others, about 50 percent of
the 67,000 individuals who applied to file a late claim were aware
of the settlement in advance, but did not act in time. As this evi-
dence confirms, a notice program may generate interest and aware-
ness, but it cannot make someone file.

The decision to act or file a claim is influenced by many factors.
The notice program is only part of that overall decision. So why did
so many class members file late claims or seek to file late claims?

African American farmers have faced a long history of discrimi-
nation. Many class members may have believed that even with a
legitimate claim, relief would not be forthcoming. This perception
may have reduced, at least initially, the desire of many class mem-
bers to act.

The media also tended to reaffirm this perception. If the farmer
did not trust the settlement was genuine, this certainly would have
affected their behavior. But as word spread that the settlement re-
lief was being granted, class members became increasingly con-
fident that filing a claim would not, in fact, be a waste of time. At
this point, the deadline was upon them and many were unable to
file in time.

The problem then is not that the class members’ awareness was
late, but class member activation was late. And I am not certain
that any notification program, by itself, could have remedied that.
However, this speculation begs the question, how did Poorman-
Douglas develop the media strategy that was used?

We used well-accepted scientific industry methodology to develop
our recommendations. We used data from reliable media research
bureaus such as Mediamark Research and Nielsen to identify
model class members by both their demography and their media
consumption habits. From this information, we developed our rec-
ommendations for a media strategy.

The Consent Decree specified the following requirements: that a
copy of the notice of class certification and the proposed class set-
tlement was mailed to all then-known class members; a one-quar-
ter-page newspaper ad was placed in over 27 general circulation
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newspapers and over 115 local African American newspapers in an
18-State region. A full-page ad was placed in the 18-State regional
edition of TV Guide and a half-page ad was placed in the national
edition of Jet Magazine.

Mr. CHABOT. Your time has expired. We would appreciate it if
you could wrap up.

Ms. FINEGAN. I would be happy, of course, to answer any ques-
tions that the Committee may have about any aspect of our work
on the Pigford notice program as negotiated by the parties and ap-
proved by Judge Friedman. We believe that the plan did meet its
goals.

[The prepared statement of Ms. Finegan follows:]

House Committee on the Judiciary
Subcommittee on the Constitution
Testimony of Jeanne C. Finegan
November 18, 2004

INTRODUCTION

My name is Jeanne C. Finegan. 1 am the President of Capabiliti, L.L.C., a
communications consulting and public relations firm, which works in collaboration with
Poorman-Douglas Corporation (hereinafter “P-D”), a company that specializes in the
implementation and administration of Class Action and Bankruptcy media notification
campaigns and claims administration services. Additionally, I am formerly the Vice President
and Director of Huntington Legal Advertising (hereinafter “HLA”), a division of P-D, and was at
the time when the Court approved the Consent Decree and notice program in Pigford v.
Glickman, Civ. Act. N. 97-1978 (PLF) (US. Dist. D.C.) (hereinafter “Pigford™).

I have over 20 years of experience in the field of communications. 1 am a public
relations professional accredited by the Universal Accreditation Board of the Public Relations
Society of America. T have lectured and written extensively on the issue of notice. Thave
provided expert testimony regarding notification campaigns and conducted media audits of
proposed notice programs for their adequacy under Fed. R. Civ. P. 23(c)(2) and similar state
class actionrules. My biography is included as Exhibit 1.

T have extensive experience in implementing legal notice programs in consumer,
environmental, anti-trust, medical and product liability class actions, as well as various
bankruptey cases. T have served as a qualified legal notice expert in many of the most significant
consumer class action lawsuits in the United States. Courts have recognized the merits of, and
admitted expert testimony based upon my evaluation of the effectiveness of notice programs. T
have implemented notice programs in hundreds of class action and bankruptcy cases, highlights
of which are reflected in Exhibit 1.

Page 1ol 9
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Background

The Consent Decree in Pigford established the legal notice program which Poorman-Douglas,
coordinated, through its division, Huntington Legal Advertising. A copy of the Consent Decree is
attached hereto as Exhibit 2, which was prelimiarily approved by the Court on January 5, 1999." Tn
this case, as in the notice programs P-D and HLA have implemented in other Class Action and
similar settlements, the goal was to reach as many of the potential claimants as possible and notify
them of their rights and the attendant responsibilities necessary to maintain those rights.

Legal Notice Administrators are often asked to do research and make recommendations on
media selection for the target class. We were asked to do so in Pigford. While legal notice
administrators may recommend a course of action, they do not make the ultimate decision on which
notice program is to be implemented. After counsel for the parties conclude negotiations to
determine the terms and timing of the settlement, and after the Court approves the settlement, the
notice administrator develops the final notice program, consistent with the settlement and in
consultation with the parties. Once the notice program is approved by the Court, the program is
carried out as it was approved, absent unforeseen circumstances. Even in such cases, changes
are undertaken only in consultation with the parties and with approval of the Court. The Pigford
matter’s legal notice program development and implementation followed this normal sequence
of events, as detailed in Exhibit 3 and discussed further below,

In Pigford, P-D’s class action case administration services included coordination of the
direct mail notice process; formatting of the direct mail notice; coordination with the U.S, Postal
Service; database management and preparation of affidavits for the Court regarding the services
provided. HLA, under my direction, implemented the paid advertising, media and public
relations components of the notice program as approved by the Court. My affidavit filed in the

Pigford matter, dated February 19, 1999, is attached hereto as Exhibit 3 and details the

" I'e Consent Decree specified the Tollowing requirements for the class notice procedure:
a. Mail acopy of the Notice of Class Certification and Proposed Class Setllement to all then-known class members.

b, Amangeto have 44 ials aired on the Black £ Nerwork and 18 similar commetcials on Cable News
Network, during a two week period.

¢ Amange to have onc-quarter page advertisements placed in 27 gencral circul and 115 Aftican-Ametican
newspapers in an 18-stale region.

d. Place a full page advertisement in the editions of 1V Cuide distributed in that 18 state region and a balf page ad in
the national edition of Jet Magazine.

Page 2 0l 9
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implementation of the notice program as well as the estimated performance measures on the

broadcast and print advertising components of that campaign.

INTRODUCTION TO DEVELOPMENT OF LEGAL NOTICE PROGRAMS
Legal Framework
The legal requirements tor an adequate class action notice campaign under the Federal Rules
of Civil Procedure are well enumerated in the several district and appellate court opinions regarding
this case. Copies of these opinions are attached hereto as Exhibit 4. Most significant to the issue
of notice, the District Court concluded that
class members have received more than adequate notice and have had sufficient

opportunity to be heard on the fairness of the proposed Consent Decree. ... [T]heﬁ
timing and breadth of notice of the class settlement was sufficient under Rule 23.”

The court went on to note that “[t]The parties also exerted extraordinary efforts to reach class
members through a massive advertising campaign in general circulation and African American
targeted publications and radio and television stations.™

Additionally two U.S. Supreme Court decisions (Daubert v. Merrell Dow
Pharmaceuticals 509 U.S. 579 (1993} and Kumho Tire Co. v. Carmichael 526 U.S. 137 (1999))
relating to the admissibility of scientific or other specialized knowledge are instructive in the
approach and methodology that must be followed in the development of a scientifically based
media program. To ensure the methodological reliability that underlies the development of a
notification plan, as experts, we base our plan development recommendations on the use of: 1}
advertising industry accepted methodology: and 2) techniques that can be tested by peers. As
reflected in Exhibit 4, and discussed in more detail below, scientifically sound, effective and

appropriate methodology was used to develop and implement the notice plan in Pigford.

Media Program Development & Analysis Methodology
Human behavioral science provides the scientific basis for the development of effective
communications and, in this context, legal notification programs. Tn addition to the legal notice

requirements of the Federal Rules of Civil Procedure, like with any advertising campaign, two

2 Tixchibir 4. Pigtord v. Glickman, 185 F.R.T). 82, 101 102 (T.D.C. 2000).
1. at 102, The courlalso noted hat with the exception of one objection from United States Virgin slands, "o one appears ©
believe thal the scape of the notice provided was insulTicient.” Id.

Page 3ol 9
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primary goals of a legal notice program are to 1) create awareness; and 2) solicit a response from

the target audience. * To act on the message delivered is a decision within the control of the class
member and this decision is influenced by many factors.”® Legal Notice campaigns must take
into consideration and address these realities and communication obstacles. Both the nessage

and the selection of media should reflect these principles.

Class Member Definition

In any legal notice program, both the demographic and psychographic profiles of
potential Class Members must be taken into account for it to be a targeted and efficient notice
program. The Notice Program and its analysis in the Pigford case were based on nationally
syndicated media research provided by Mediamark Research, Inc. (hereinafter “MR1”). MRI is
the leading supplier of multimedia audience research (natiomlly syndicated data) in the United
States.® MRI bases its calculations for net audience reach on its proprietary, This type of data is
widely used by companies as a basis of their media and marketing plans and the type of data
upon which legal notice experts rely to define the target class and recommend the most eftective

combination of media vehicles to get legal notice to the target class.”

* As oullined in EFFECTIVE PUBLLC RELATIONS
advertising and public re

55 5. information campaigns succeed when:
They are programmed around the assumption thatmost of the publics w which they will be addressed will be

cither only mildly interesied or nol al all intercsied in what is communicated.

2)  Middle-range goals which can be reasonably achieved as a consequence of exposure are set as specific objectives
|selting realistic goa Trequently it is equally important cither (o set up or W ulilize environmental support
systems 10 help sheer information giving lo become effective in inlluencing behavior.

3) Il after middle-range obj are sel, carclul s iven Lo deli specific targels in (crms of
their demographic and psychographical attributes. their lite-style, value and beliet systems. and mass media habits.
Here, it is important not only o determine the scope of prior indi fference, but to uncover its roots as well.
Quoting seminal rescarch by human behavioral scicntist TTarold Mendelsohn, “Some Reasons Why Tnformation Campaigns
Succeed,” Public Opinion Quarterly 37 (Spring 1973) 412-23.
There are many barriers to successfill message dissemination, some of which include indifference, skepticism and fatigue on the
part of the target audience. 1larper, “What Advertising Can and Cannot Do,” presented to the Marketing Conference of the
Canference Roard, October 20, 1976, obtained from the American Association of Advertising Agencies.
® As indicated on its websile: “|als the leading U.S. supplicr o multimedia audience rescarch, MRI provides information to
magazines, television, radio, Internet and other media, leading national advertisers and over 450 advertising agencies - including,
90 ofthe top 100 in the United States. Mediamark's national syndicated data are widely used by these companics as the basis for
the majority of the media and marketing plans that are writlen [or advertised brands in the United States.”
TTip:iiwww.mediamark comy, last viewed on November 15, 2004,
T MRI surveys adults 18 years of age and older for product and media usage habits. Annually, it surveys more than 23.000
consumers (hroughout the continental United States and provides data on a syndicated basis. The survey methodology uses a
personal interview and solf- A report (which is the type of report used in
recommendations made o the Pigford media program} provides information on more than 50,000 consumers surveyed and is a
more reliable base for smaller targel audicnces than a single year’s report.

Page 10l 9
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Components to a Legally Defensible Notice and Measurement of an Effective Notice
Program

All recommendations on the paid advertising and media/public relations components of
the legal notice program were developed using scientific methodology accepted within the
advertising industry. This would include 1) identification and modeling of target class members
by their demography and media consumption habits; and 2) recommendations on notice
dissemination, based upon the media consumption habits of the target class members. Again, the
goal is to achieve the most effective notice possible under the circumstances of the case and
maximize the success of the information campaign. Recommendations made on this basis allow
the parties and the Court to select the media or combination of media that would best achieve the
program goals.

Within the context of a class action, it is ultimately the terms of the settlement (as agreed
to by the parties and approved by the Court) that dictate the notice plan that is ultimately
implemented. The notice administrator may make recommendations to the parties in advance of
their seeking court approval, but the final plan, including the form and manner of notice, reflects
the order of the Court.

The analysis in the Pigford case included modeling target groups demographically and
psychographically, as noted above. However, as with all social sciences there is no one absolute
formula for making these recommendations. The calculation of human behavior and media
consumption is a not an exact science. Instead it is a combination of science and judgment based
on experience. Tt should be noted that calculations are projections and hand-in-glove with
projections are variations. This does not mean that one calculation is right and the other wrong.
Tt simply means that there are variations based on the model one uses and the platform upon

which the calculation i formulated.

Media Performance
An integrated media program provides the most effective legal notice campaign when it
is comprised of various elements, including direct mail, newspaper, magazine and broadcast

advertising, and public relations to disseminate the notice because this multimedia approach

Page 50l 9
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helps to achieve higher audience reach and greater frequency of message.® These media vehicles
are recommended based upon the target class members” demographic and psychographical
attributes, and mass media habits researched as discussed above.

One issue exists with regard to scientific measures of a program’s success: not all
components can be measured to the same degree that the paid advertising component is
measured. Print and broadcast media performance (estimates on the reach and frequency) in
Pigford were based on the data provided by Mediamark Research, Tnc. and Nielsen Media
Research. Other elements included in the Court-ordered notice program also contributed
significantly to the reach and frequency, but cannot be as definitively measured, nor can they be

combined with the media performance estimates.”

PIGFORD NOTIFICATION PROGRAM

Pursuant to the Consent Decree, the direct mail component of the notification program
commenced on Janary 20, 1999, while the rest of the communication program commenced on
January 18, 1999 and was substantially completed by JTanuary 30, 1999. Prior to the claims filing
deadline, a total 0f52,736 claims packages and 192,277 Schedules of Meetings were dis tributed
(indicating the date and time of almost 200 informational meetings about the settlement
scheduled around the United States during the notice period).

The media and public relations components were executed and performed as required by

the Consent Decree and detailed in Exhibit 3 and as summarized below.

Pigford Notice Program Objectives
The purpose of the notice program designed and implemented in the Pigford case was to
alert those African-American farmers who had been discriminated against by the Department of

Agriculture, to advise them of their opportunity to participate in the lawsuit, and to inform them

# Irequency is the average number of times (he individuals (or homes) are exposed 1o an advertising schedule within a specific
period of time. Independent studies conducted by Hubert Zielske, “Remembering and Forgetting of Advertising.” Journal of
Marketing 23 (March 1959) 239-43, and Leon Jakobovits, *Semantic Satiation and Cognitive Dynamics,” American

yehological Ass meeling paper, September 1966, concur (hat unless an individual is exposed ofien cnough within a
short enough interval. there is little point in reaching hinvher at all. “The clustering of ad messages over a short petiod of time
increases recollection.” Surmanel, MEDIA PLANNING, A PRACTICAL GUIDE (3% Ed. 1996).
¥ The one exception 1o this statement is the contribution to the overall effectiveness of the campaign achieved by the print articles
and Lelevision news stories which resulied from the media and public relations campaign. This can be analyzed al the conclusion
ol a campaign. and (o the extent possible live and a hall years later, has been reviewed.

Page 6ol 9
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of their rights and obligations under the terms of the Consent Decree, including important

information regarding the Court approval of the Consent Decree.

Pigford Class Definition vs. Media Definition
As reflected in Exhibit 2, the class in Pigford was defined as: All African

American farmers who (1) farmed between January 1, 1981, and December 31, 1996; and
(2) applied to the United States Department of Agriculture (USDA) during that time period
for participation in a federal farm credit or benefit program and who believed that they
were discriminated against on the basis of race in USDA’s response that that application;
and (3) filed a discrimination complaint on or before July 1, 1997, regarding USDA’s
treatment of such farm credit or benefit application. '

Additionally the Court certified three subclasses, defined as:

Subclass I African- American farmers, who have a file with Defendant, but did not

receive a written determination from Defendant in response to their discrimination
complaint;

Subclass 1I: African-American farmers, who have a file with Defendant, who
received a written determination from Defendant in response to their discrimination
complaint but who maintain that the written determination from Detendant was not
reached in accordance with law; and

Subclass TIT: African- American farmers, who do not have a file with Defendant
because their discrimination complaints were destroyed, lost or thrown away by
Defendant. "'

The ability to define and model target class members by their demography and media
consumption habits is limited by the definitions used and information gathered by advertising
and public relations research firms like MRI. Thus the media definitions used to evaluate
program reach and frequency do not always perfectly translate to a class definition. Therefore it
is important to use a media definition that is as targeted as possible, while erring on the side of
over inclusion to ensure that all potential class members are identified and measured in the
defined media program.

For the Pigford case, the media definition provided by MRI that most closely resembled

the class definition while ensuring inclusion of all potential class members, included all African

" Exhibil 2 at page 5.
'Id

Page 70l 9



18

American farm operators, managers or others in farmrrelated industries.'? The estimated size of
the MRIT defined class was 143,000 individuals, This data allowed HLA to recommend the

media vehicles that had the highest reach and index of the target audience."

Performance of Pigford Media Program

Exhibit 3 contains the details on the media program implemented pursuant to the terms of
the Consent Decree in Pigford.'* Looking to the broadcast and print (or “paid”) media
components alone (because of the measurability and combinability issues discussed above), on
average, these two elements of the media program in the Consent Decree reached an estimated
87% of the MRI defined class (“media definition™) and that class had the opportunity to view the
summary settlement notice approximately 2.4 times.'

The reach and frequency statistics discussed above and reflected in Exhibit 3 do not take
into account the other opportunities, contemplated by the Consent Decree, that potential class
members had to view the class notice. These additional opportunities were provided by direct
mail, newspaper and magazine articles, editorials, radio and television news stories as a result of
the media and public relations campaign and the informational meetings scheduled, all of which
were a part of the Court ordered Pigford notice program. '® These components, although not

fully quantifiable, contributed to its reach, message frequency and overall effectiveness.

 MRI’s Doublebase 1998 report was used for analysis of the media habits of the target class in Pigford. The Pigford Doublebase
report is based on Wave 33, 36, 37 and 38 interviews. The periad of MRI fieldwork (the personal interviews) was as follows:

Wave 35 March 1996 to Tuly 1996
Wave 36 Seprember 1996 to January 1997
Wave 37 March 1997 1o August 1997
Wave 38 Seplember 1997 (o Lcbruary 1998
Y The “index” is " |a] form of percentage that telates number.
the “index” shows the change in magnitude relative to the b
example, members in te Piglord largel audience were 866
magazine per the MR 1998 Doublebase report.
1 Class notice procedures are outlined In the Consent Decree on pages 7 and 8 {Lixhibit 2).
13 Bxhibit 3 at 6. Tn fact. the measurable reach and frequency from the paid media campaign is slightly higher since it was
discovered after the date that Bxbibir 3 was signed and filed that there were several additional television spots aired on selected
stations, which were not anticipated in the original broadcast media program.
16 For example, there were almost 200 information meetings held around the country in the regions where there were the largest
concentration of class members. Additionally, a recent survey of the media coverage of the Digford Settlement during the notice
period (or at least those that were available five and a hall years later) generated as a result of the mediafpublic relations
campaign, shows that this additional media coverage, delivered significant additional opportunities for class members to view
and receive relevan! case information, increasing the reach and frequency of Piglord's notice program. Alone, the seyment
regarding (he case aired on CBS’s 60 Minules on July 4, 1999 bad 1,150,000 black adull viewers over (he age of 25.

ariables) (0 a base, wilh the base always representing 100 and
. Surmanek. ADVERTISING MEDIA A TO 7, (2003). For
wore likely than the general public (base population) o read Jet

Page 8 ol 9
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CONCLUSION

T would be happy to answer any questions the Committee may have about any aspect of
our work on the Pigford notice program. As negotiated by the Parties and approved by Judge
Friedman, that notice plan met its goals by advising potential claimants of their rights in a
manner reasonably designed to give them an opportunity to assess what course of action, if any,
they should follow. Like any notice plan, perhaps with more time and money, the court-
approved plan may have achieved enhanced results. But that is pure speculation. What is fact is
that the notice plan triggered a substantial response from potential claimants. For example, we
fielded 96,000 telephone calls were ficlded in response to the notice before the October 12™ 1999
cut-oft date. Based on that experience and generally-accepted measures, the Pigford notice

program adopted by the Parties and Judge Friedman achieved its objectives.

Page Y ol 9
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JEANNE C. FINEGAN, APR

BIOGRAPHY

Capabiliti L.L.C., President, Jeanne Finegan, APR has more than 20 years of
communications and advertising experience. She is a nationally recognized specialist in
class action notification campaigns. Finegan is accredited (APR) in Public Relations by
the Universal Accreditation Board, a program administered by the Public Relations
Saciety of America.

She has provided expert testimony regarding notification campaigns and
conducted media audits of proposed notice programs for their adequacy under Fed R.
Civ. P. 23(c)(2) and similar state class action statutes.

She has lectured, published and has been cited extensively on various aspects of’
legal noticing, product recall and crisis communications and has served the Consumer
Product Safety Commission (CPSC) as an expert to determine ways in which the
Commission can increase the effectiveness of its product recall campaigns.

Finegan has implemented many of the nation’s largest and most high profile legal
notice communication and advertising programs. In the course of her class action
experience, Courts have recognized the merits of, and admitted expert testimony, based
on, her scientific evaluation of the effectiveness of notice plans. She has designed legal
notices for a wide range of clags actions and consumer matters that include product
liability, construction defect, anti-trust, medical/pharmaceutical, human rights, civil
rights, telecommunication, media, environment, securities, banking, insurance, mass tort,
restructuring and product recall.

Her most recent work includes:
In re: John’s Manville (Statutory Direct Action Settlement, Common

Law Direct Action and Hawaii Settlement) Index No 82-11656 (BRL) United
States Bankruptcy Court Southern District of New York (2004). The nearly half-
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billion dollar settlement constituted three separate notification programs, which
targeted all persons, who had asbestos claims whether asserted or unasserted,
against the Travelers Indemnity Company.
Tn the Findings of Fact and Conclusions of a Claritying Order
Approving the Settlements, the Honorable Chief Judge Burton R. Lifland
said:
“As demonstrated by Findings of Fact, the Statutory
Direct Action Settlement notice program was reasonably
calculated under all circumstances to apprise the affected
individuals of the proceedings and actions taken invelving their
interests, Mullane v, Cent, Hanover Bank & Trust Co; 339 U.S.
306, 314 (1950), such program did apprise the overwhelming
majority of ially affected clail and far exceeded the
minimum notice required. The Court concludes that mailing
direct notice via U.S. Mail to law firms and dirvectly to potentially
affected claimants, as well as undertaking an extensive print
media and Internet campaign met and exceeded the requirements
of due process. The Court’s conclusion in this regard is
buttressed by the results of over 26,000 phone calls, 20,000
requests for information 8,000 website visits and 4,000 users
registered to download documents. The results simply speak for
themselves,”

In re: Wilson v. Massachusefts Mutual Life Insurance Company, Case
No. D-101-CV 98-02814 (First Judicial District Court County of Santa Fe, State
of New Mexico 2002.) This was a nationwide notification program that included
all persons in the United States who owned, or had owned, a life or disability
insurance policy with Massachusetts Mutual Life Insurance Company and had
paid additional charges when paying their premium on an installment basis. The
class was estimated to exceed 1.6 million individuals.
(www insurancectasselaims com').

In granting preliminary approval to the settlement agreement, the
Honorable Art Encinias commented:

“The Notice Plan was the best practicable and reasonably
calculated, under the circumstances of the action. ...[Jand[ that
the notice meets or exceeds all applicable vequirements of law,
including Rule 1-023(C)(2) and (3) and 1-023(E), NMRA 2001,
and the requirements of federal and/or state constitutional due
process and any other applicable law.”

In re: Deke, et al. v. Cardservice International, Case No. BC 271679
Superior Court of the State of California for the County of Los Angeles. (2004)
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Tn the Final Order dated March 1, 2004, The Honorable Charles W,
McCoy commented:
“The Class Notice satisfied the requirements of California
Rules of Court 1856 and 1859 and due process and constituted
the best notice practicable under the circumstances.”

In re: Sager v. Inamed Corp. and McGhan Medical Breast Implant
Litigation, Case No. 01043771, Superior Court of the State of California, County
of Santa Barbara. (2004).

Tn the Final Judgment and Order, dated March 30, 2004, the
Honorable Thomas P. Anderle stated:
“Notice provided was the best practicable under the
circumstances.”

In re: Florida Microsoft Antitrust Litigation Settlement. ndex number
99-27340 CA 11, 11" Judicial District Court of Miami — Dade County, Florida.
(2003)

In the Final Order Approving the Fairness of the Settlement, The
Honorable Henry H. Harnage said:

“The Class Notice ... was the best notice
practicable under the circumstances and fully satisfies the
requirements of due process, the Florida Rules of Civil
Procedure, and any other applicable rules of the Court.”

In re: Montana Microsoft Antitrust Litigation Settiement. No. DCV
2000 219, Montana First Judicial District Court — Lewis & Clark Co. (2003).

In re: South Dakota Microsoft Antitrust Litigation Settlement. Civ. No.
00-235, State of South Dakota County of Hughes in the Circuit Court Sixth
Judicial Circuit.

In re: Kansas Microsoft Antitrust Litigation Settlement. Case No.
99C17089 Division No. 15 Consolidated Cases, District Court of Johnson
County, Kansas Civil Court Department.

Tn the Final Order and Final Judgment, the Honorable Allen Slater
stated:

“The Class Notice provided was the best notice
practicable under the circumstances and fully complied in all
respects with the requirements of due process and of the Kansas
State. Annot. §60-22.3.”

In re: North Caroling Microsoft Antitrust Litigation Settlement, No. 00-
CvS-4073 (Wake) 00-CvS-1246 (Lincoln), State of North Carolina, Wake and
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Lincoln Counties in the General Court of Justice, Superior Court Division, North
Carolina Business Court.

Tn the multiple state cases, Phintifts generally allege that Microsott
unlawfully used anticompetitive means to maintain a monopoly in markets for
certain software, and that as a result, it overcharged consumers who licensed its
MS-DOS, Windows, Word, Excel and Office software. The multiple legal notice
programs targeted both individual users and business users of this software. The
scientifically designed notice programs took into consideration both media usage
habits and demographic characteristics of the targeted class members.

In re: MCI Non-Subscriber RatePayers Litigation, MDL Docket No.
1275, (District Court for Southern District of Tllinois 2001). The advertising and
media notice program was designed with the understanding that the litigation
affects all persons or entities who were customers of record for telephone lines
presubscribed to MCT/World Com, and were charged the higher nor-subscriber
rates and surcharges for direct-dialed long distance calls placed on those lines.
WA Al ).

After a hearing to consider objections to the terms of the settlement, The
Honorable David R. Herndon stated:
“As further authorized by the Court, [Huntington Legal

Advertising] ... published the Court-approved summary form of
nofice in eight general-interest magazines distributed nationally;
approximately 900 newspapers throughout the United States and
a Puerto Rico spaper. In addition, Huntington Legal
Advertising caused the distribution of the Court-approved press
release to over 2,500 news outlets throughout the United States...
The manner in which notice was distributed was more than
adequate...”

In re: Sparks v. AT&T Corporation, Case No. 96-LM-983 (In the Third
Tudicial Circuit, Madison County, Tllinois.) The litigation concerned all persons
in the United States who leased certain AT&T telephones during the 19807s.
Finegan implemented a nationwide media program designed to target all persons
who may have leased telephones during this time period, a class that included a
large percentage of the entire population of the United States.

In granting final approval to the settlement, the Court commented:

“The Court further finds that the notice of the proposed
settlement was sufficient and furnished Class Members with the
information they needed to evaluate whether to participate in or
opt out of the proposed settlement. The Court therefore concludes
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that the notice of the proposed settlement met all requirements
required by law, including all Constitutional requirements.”

In re: Pigford v. Glickman and U.S. Department of Agriculture, Case
No. CA No. 97-19788 (PLF), (District Court for the District of Columbia 1999).
This was the largest civil rights case to settle in the United States in over 40 years.
The highly publicized, nationwide paid media program was implemented to alert
all present and past Africarr American farmers of the opportunity to recover
monetary damages against the U.S. Department of Agriculture for alleged loan
discrimination.

Tn his Opinion, the Honorable Paul L. Friedman commented on the notice
program by saying:

“The parties also exerted extraordinary efforts to reach
class members through a massive advertising campaign in
general and African American targeted publications and
television stations.”

Judge Friedman continued:
“The Court concludes that class members have received
ntore than adequate notice and have had sufficient opportunity to
be heard on the fairness of the proposed Consent Decree.”

In re: SmithKline Beecham Clinical Billing Litigation, Case No. CV.
No. 97-L-1230 (Tllinois Third Judicial District Madison County, 2001.) Finegan
designed and developed a national media and Internet site notification program in
connection with the settlement of a nationwide class action concerning billings for
clinical laboratory testing services.

In_re: MacGregor v. Schering-Plough Corp., Case No. EC248041
(Superior Court of the State of California in and for the County of Los Angeles
2001). This nationwide notification was designed to reach all persons who had
purchased or used an aerosol inhaler manufactured by Schering-Plough. Because
no mailing list was available, notice was accomplished entirely through the media
program.

In re: Swiss Banks Holocaust Victim Asset Litigation Case No. CV-96-
4849, (Eastern District of New York 1999). Finegan managed the
implementation of the Internet site. The site was developed in 21 native
languages. 1t is a highly secure data gathering tool and information hub, central to
the global outreach program of Holocaust survivors.
{ww i Swis ims, o).

In re: Louisiana-Pacific Inner-Seal Siding Litigation, Civil Action Nos.
879-JE, and 1453-JE U.S.D.C., (District of Oregon 1995 and 1999). Under the

73
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terms of the Settlement, three separate Notice programs were to be implemented
at three-year intervals over a period of six years. In the first Notice campaign,
Finegan implemented the print advertising and [nternet components of the Notice
program. (www.ipsi Mo

In approving the legal notice communication plan, the Honorable Robert
E. Jones stated:

“The notice given to the members of the Class fully and
accurately informed the Class members of all material elements
of the settlement...[through( a bread and extensive multi-media
notice campaign.”

1n reference to the third-year Notice program for Louisiana-Pacific,
Special Master Hon. Judge Richard Unis, commented:

“In approving the third year notification plan for the
Louisiana-Pacific Inner-Seal'™ Siding litigation, the court
referred fo the notice as ...well formulated to conform fo the
definition set by the Court as adequate and reasonable notice.’

Indeed, I believe the record should also reflect the Court's
appreciation to Ms. Finegan for all the work she's done,
ensuring that noticing was done correctly and professionally,
while paying careful attention to overall costs.” Her
understanding of various notice requirements under Fed. R. Civ.
P, 23, helped to insure that the notice given in this case was
consistent with the highest standards of compliance with Rule
23(d)(2).

In re: Thomas A. Foster and Linda E. Foster v. ABTco Sidin,

Litigation. Case No. 95-151-M, (Circuit Court of Choctaw County, Alabama
2000). This litigation focused on past and present owners of structures sided with
AbitibiPrice siding. The notice program that Finegan implemented was national
in scope. (¥ claing.cony).

Tn the Order and Tudgment Finally approving settlement, Judge J. Lee
McPhearson said:

“The Court finds that the Notice Program conducted by
the Parties provided individual nofice to all known Class
Members and all Class Members who could be identified through
¥ ble efforts and constitutes the best notice practicable
under the circumstances of this Action. This finding is based on
the overwhelming evidence of the adegquacy of the notice
program ...The media campaign involved broad national notice
through television and print media, regional and local
newspapers, and the Internet (see id. 999-11) The result: over 90
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percent of Abitibi and ABTce owners are estimated to have been
reached by the direct media and direct mail campaign.”

In re: Exxon Valdez Oil Spill Litigation, Case No. A89-095-CV (HRH)
(Consolidated) U.S. District Court for the District of Alaska (1997, 2002).
Finegan implemented two media campaigns to notify native Alaskan residents,
trade workers, fisherman, and others impacted by the oil spill of the litigation and
their rights under the settlement terms.

In re: Georgia-Pacific Toxic Explosion Litigation Case No. 98 CVC05-
3535, (Court of Common Pleas Franklin County, Ohio 2001). Finegan
implemented a regional notice program that included network affiliate television,
radio and newspaper. The notice was designed to alert adults living near a
Georgia-Pacific plant of their rights under the terms of the class action settlement.
(W, gectain-na plogionseitiement.oony).

Tn the Order and Judgement finally approving the settlement the
Honorable Jennifer L. Bunner said:

“...Notice of the settlement to the Class was the best notice
practicable under the circ ces, including individual notice to all
menthers whe can be identified through r ble effort. The Court
finds that such effort exceeded even reasonable effort and that the
Notice complies with the requirements of Civ. R. 23(C).

In re: Johns Manville Phenolic Foam Litigation Case No. CV 96-
10069, (District Court for the District of Massachusetts 1999). The nationwide
multi-media legal notice program was designed to reach all Persons who own any
structure, including an industrial building, commercial building, school,
condominium, apartment house, home, garage or other type of structure located in
the United States or its territories, in which Johns Manville PFRI was installed, in
whole or in part, on top of a metal roof deck. {www.; o).

In re: James Hardie Roofing Litigation Case No. CV. No. 00-2-17945-
65SEA (Superior Court of Washington in and for King County 2002). The
nationwide legal notice program included advertising on television, in print and
on the Internet. It was national in scope and designed to reach all persons who
own any structure with JHBP roofing products.

(www hardieroofineclaims cony).
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Tn the Final Order and Judgement the Honorable Steven Scott stated:

“The notice program required by the Preliminary Ovder
has been fully carried out.... [and was] extensive. The notice provided
fully and accurately informed the Class Members of all material
elements of the proposed Settlement and their opportunity to participate
in or be excluded from it; was the best notice practicable under the
circumstances; was valid, due and sufficient notice to all Class
Members; and complied fully with Civ. R. 23, the United States
Constitution, due process, and other applicable law.”

In re: First Alert Smoke Alarm Litigation, Case No. CV-98-C-1546-W
WC), (District Court for the Northern District of Alabama Western Division

2000). Finegan implemented a nationwide legal notice and public information
program. The public information program is scheduled to run over a two-year
period to inform those with smoke alarms of the performance characteristics
between photoelectric and ionization detection. The media program includes
network and cable television, magazine and specialty trade publications.

(o Irksimokealarmssttiement ooy,

In the Findings and Order Preliminarily Certifying the Class, The
Honorable C.W. Clemon wrote that the notice plan:
“...Constitutes due, adequate and sufficient notice to all Class
Members; and meets or exceeds all applicable requirements of the
Federal Rules of Civil Procedure, the United States Constitution
(including the Due Process Clause), the Alabama State Constitution, the
Rules of the Court, and any other applicable law.”

In re: American Cyanamid, Civil Action CV-97-0581-BH-M United
States District Court for the Southern District of Alabama 2001. The media
program targeted those Farmers who had purchased crop protection chemicals
manufactured by American Cyanamid.

Tn the Final Order and Judgment, the Honorable Charles R. Butler Jr.
wrote:

“The Court finds that the form and method of notice used to
notify the Temporary Settlement Class of the Settlement satisfied the
requirements of Fed. R. Civ. P. 23 and due process, constituted the best
notice practicable under the circumstances, and constituted due and
sufficient notice to all potential members of the Temporary Class
Settlement,”
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In re: Bristow v Fleetwood Enterprises Litigation Case No Civ 00-0082-
S-ETL (District Court for the District of Tdaho 2001). Finegan implemented a

legal notice campaign targeting present and former employees of Fleetwood
Enterprises, Inc., or its subgidiaries, who worked as hourly production workers at
Fleetwood’s housing, travel trailer, or motor home manufacturing plants. The
comprehensive notice campaign included print, radio and television advertising.

In_re: New Orleans Tank Car Leakage Fire Litigation, Case No 87-
16374 Civil District Court for the Parish of Orleans, State of Louisiana. (2000).

This case resulted in one of the largest settlements in US History. This campaign
consisted of a media relations and paid advertising program to notify individuals
of their rights under the terms of the settlement.

In re: Garria Spencer v. Shell Qil Company, Case No. CV 94-074,
District Court, Harris County Texas. (1995). The nationwide notification

program was designed to reach individuals who owned real property or structures
in the United States which contained polybutylene plumbing with acetyl insert or
metal insert fittings.

In re: Hurd Millwork Heat Mirror'™ Litigation Case No. CV-772488,
Superior Court of the State of California for the County of Santa Clara. (2000).
This nationwide multi media notice program was designed to reach class
members with failed heat mirror seals on windows and doors, and alert them as to
the actions that they needed to take to receive enhanced warranties or window and
door replacement.

In re: Laborers District Counsel of Alabama Health and Welfare Fund v
Clinical Laboratory Services, Inc, Case No. CV —97-C-629-W Northern District
of Alabama. (2000). Finegan implemented a national media and Internet site
notification program in connection with the settlement of a nationwide class
action concerning alleged billing discrepancies for clinical laboratory testing
services.

In re: StarLink Corn Products Liability Litigation Case No. 01 C 1181,
Northern District of Illinois, Eastern Division (2002). Finegan implemented a
nationwide notification program designed to alert potential class members of the
terms of the settlement.

In re: Albertson’s Back Pay Litigation, Case No. 97-0159-S-BLW, U.S.
District Court of 1daho (1997). Finegan implemented a secure Internet site, where
claimants could seek case information confidentially. (e oomd).

In re: Georgia Pacific Hardboard Siding Recovering Progrant,

Case No. CV-95-3330-R@G, Circuit Court for the County of Mobile, State
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of Alabama (1997). Finegan implemented a multi media legal notice
program, which was designed to reach class members with failed G-P
siding and alert them of the pending matter. Notice was provided through
advertisements which aired on national cable networks, magazines of
nationwide distribution, local newspaper, press releases and trade
magazines.

In re: Diet Drug Litigation, Finegan has worked on many state
notification programs and worked as a consultant to the National Diet Drug
Settlement Committee on notification issues.

Inre: ABS IT Pipes Litigation. Case No. 3126, Contra Costa Superior
Court, State of California (1998 and 2001). The Court approved regional
notification program designed to alert those individuals who owned structures
with the pipe, that they were eligible to recover the cost of replacing the pipe.
(& ).

In re: Avenue A Inc. Internet Privacy Litigation
District Court for the Western District of Washington Case No: C00-1964C

In re: Lorazepam and Clorazepate Antitrust Litigation, MDL No. 1290
(TFH) United States District Court for the District of Columbia.

In re: Providign Financial Corporation ERISA Litigation Case No C-
01-5027 United States District Court for the Northern District of California.

Inre: H & R Block., et al Tax Refund Litigation State of Maryland
Cireuit Court for Baltimore City Case No. 97195023/CC4111

In re: American Premier Underwriters, Inc, U.S. Railroad Vest Corp.
Boone Circuit Court — Boone County, Indiana. Cause No: 06C01-9912

In re: Sprint Corporation Optical Fiber Litigation District Court of
Leavenworth Co, Kansas Case No: 9907 CV 284

In re: Shelter Mutual Insurance Company Litigation District Court in
and for Canadian Co. State of Oklahoma Case No. CJ-2002-263

In re: Conseco, Inc. Securities Litigation Southern District of Indiana
Indianapolis Division Case No: 1P-00-0585-C Y/S CA

In re: National Treasury Employees Union, et al United States Court of
Federal Claims Case No: 02-128C

10
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In re: City of Miami Parking Litigation Circuit Court of the 1 1 Judicial

Circuit in and for Miami Dade County, Florida Case Nos: 99-21456 CA-10, 99-
23765 - CA-10.

In re: Prime Co. Incorporated D/B/A/ Prime Co. Personal

Communications, United States Court Eastern District of Texas Beaumont
Division — Civil Action No. L 1:01CV658.

In re: Alsea Veneer v. State of Oregon A.A., Case No. 88C-11289-88C-
11300.

Bankruptcy Experience --
Finegan has implemented literally hundreds of domestic and international
bankruptcy notice programs. A sample case list includes the following:

In re: United Airlines, Case No. 02-B-48191 (Bnkr. N.D Illinois Eastern
Division) Finegan worked with United and its restructuring attorneys to
implement global legal notice programs. The notice was published in 11
countries and translated into 6 languages. Finegan worked closely with legal
counsel and UAL’s advertising team to select the appropriate media and to
negotiate the most favorable advertising rates. (www.pd-ual.cony).

In re: Enron, Case No. 01-16034 (Bankr. S.D.N.Y.) Finegan worked with
Enron and its restructuring attorneys to publish various legal notices.

In re: Dow Corning, Case No. 95-20512 (Bankr. E.D. Mich.} Finegan
originally designed the information website. This [nternet site is a major
information hub that has various forms in 15 languages.
(httowwwimplantelaims.com/).

In re: Harnischfeger Industries, Case No. 99-2171 (RJW) Jointly

Administered U.S. Bankr., District of Delaware. Finegan implemented 6
domestic and international notice programs for this case. The notice was
translated into 14 different languages and published in 16 countries.

In re: Keene Corporation, Case No. 93B 46090 (SMB) U.S. Bankr.
Eastern District of Missouri, Eastern Division. Finegan implemented multiple
domestic bankruptey notice programs including notice on the plan of
reorganization directed to all creditors and all Class 4 asbestos-related claimants
and counsel.

In re: Lamonts, Case No. 00-00045 U.S. Bankr. Western District of
Washington. Finegan an implemented multiple bankruptcy notice programs.
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In re: Monet Group Holdings, Case Nos. 00-1936 (MFW) U.S. Bankr.
District of Delaware. Finegan implemented a bar date notice.

In re: Laclede Steel Company. Case No 98-53121-399 US Bankr. CT,
Eastern District of MO, Eastern Divigion. Finegan implemented multiple
bankruptey notice programs.

In re: Columbia Gas Transmission Corporation, Case No. 91-804
Bankr., Southern District of New York: Finegan developed multiple nationwide
legal notice notification programs for this case.

In re: U.S.H. Corporation of New York, et al., and (BRL) Bankr.
Southern District of New York; she implemented a bar date advertising
notification campaign.

In re: Best Products Co., Inc., Bankr. Case No. 96-35267-T, Eastern
District of Virginia; she implemented a national legal notice program that
included multiple advertising campaigns for notice of sale, bar date, disclosure
and plan confirmation.

In re: Lodgian, Inc., et al — Southern District Court of New York Case
No. 16345 (BRL) Factory Card Outlet — 99-685 (JCA), 99-686 (JCA)
Health Services, Inc., et al — District Court of Delaware Case No. 00-389

(MFW).

In re: International Total Services, Inc., et at. — Eastern District Court of
New York, Case No: 01-21812, 01-21818, 01-21820, 01-21882, 01-21824, 01-
21826, 01-21827 (CD) Under Case No: 01-21812.

In re: Decora Industries, Inc and Decora, Incorporated. District of Delaware
Case No: 00-4459 and 00-4460 (JIF).

In re: Genesis Health Ventures, Inc., et al - District of Delaware Case No. 00
2692 (PTW).

In re: Telephone Warehouse, Inc., et al— District of Delaware Case No. 00-
2105 through 00-2110 (MFW).

In re: United Companies Financial Corporation, et al ., District of Delaware
Case No. 99-450 (MFW) through 99-461 (MFW).

In re: Caldor, Inc. New York, The Caldor Corporation, Caldor, Inc. CT, et al.
Southern District of New York Case No: 95-B44080 (JLG).

In re: Physicians Health Corporation, et al. District of Delaware Case No: 00-

12
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4482 (MFW).

In re: GC Companies., et al. District of Delaware Case Nos:00-3897 through
00-3927 (MFW).

In re: Heilig-Meyers Company, et al. Eastern District of Virginia (Richmond
Division} Case Nos: 00-34533 through 00-34538.

In re: Yes! Entertainment Corporation District of Delaware Case No: 99-373
(MFW).

In re: Wash Depot Holdings, Inc. et al District of Delaware Case No. 01-
10571(SLR).

In re: Fine Host Corporation District of Delaware Case No. 99-20 (PTW).

In re: Lanxide Technology — District of Delaware Case No. 99C - 07-307
(SCD).

Background

Prior to establishing Capabiliti, Finegan co-founded Huntington Legal
Advertising, a nationally recognized leader in legal notice communications. In 1997
Huntington Legal Advertising was purchased by Fleet Bank and Poorman-Douglas
Corporation.

Prior to that, Finegan spearheaded Huntington Communications, {an Internet
development company) and The Huntington Group, Inc., (a public relations firm).
As a partner and consultant, she has worked on a wide variety of client marketing,
research, advertising, public relations and [nternet programs. During her tenure,
client projects have included advertising (media planning and buying), shareholder
meetings, direct mail, public relations (planning, financial communications) and
community outreach programs. Her past client list includes large public and
privately held companies: Code-A-Phone Corp., Thrifty-Payless Drug Stores,
Hyster-Yale, The Portland Winter Hawks Hockey Team, U.S. National Bank, U.S.
Trust Company, Morley Capital Management, Durametal Corporation and Bioject,
Inc.

Prior to Huntington Advertising, Finegan worked as a consultant and
public relations specialist for a West Coast-based Management and Public
Relations Consulting firm.

Additionally, Finegan has experience in news and public affairs. Her
professional background includes being a reporter, anchor and public affairs

13
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director tor KWJJ/KJIB radio in Portland, Oregon, as well as reporter covering
state government for KBZY radio in Salem, Oregon. Finegan worked as a
television program/promotion manager for KPDX directing $50 million in
programming. Additionally, she was the program/promotion manager at KECH-
22 televigion,

Finegan's multi-level communication background gives her a thorough,
hands-on understanding of media, the communication process, and how it relates
to creating effective and efficient legal notice campaigns.

Articles

Co-Author, “Approaches to Notice in State Court Class Actions,” — For The Defense, Vol. 45,
No. 11 -- November, 2003.

Citation — “Recall Effectiveness Research: A Review and Summary of the Literature on
Consumer Motivation and Behavior” U.S. Consumer Product Satety Commission,
CPSC-F-02-1391, p.10, Heiden Associates — July 2003.

Author, “The Web Offers Near, Real Time Cost Efficient Notice,” — American Bankruptcy
Tnstitute - ABI Journal, Vol. XXII, No. 5. -- 2003.

Author, “Determining Adequate Notice in Rule 23 Actions,” — For The Defense, Vol. 44, No. 9 --
September, 2002,

Author, Legal Notice, What You Need To Know and Why, - Monograph, July 2002.

Co-Author, “The Electronic Nature of Legal Noticing” - The American Bankruptey Tnstitute
Journal -Vol. XXI, No. 3, April 2002.

Author, “Three Tmportant Mantras for CEQ’s and Risk Managers in 2002” - Tnternational Risk
Management [nstitute - irmi.com/ January 2002.

Author, “100 Million People are Talking. .. Your Settlement Might be the Next Hot Topic™ -
Bureau of National Affairs Class Action Litigation Reporter - Vol. 2, No. 16 August 24, 2001.

Co-Author, “Used the Bat Signal Lately” - The National Law Journal, Special Litigation Section -
February 19, 2001.

Author, “How Much is Enough Notice” - Dispute Resolution Alert, Vol. 1, No. 6. March 2001,

Author, “Monitoring the Internet Buzz” — The Risk Report, Vol. XXI11, No. 5, Jan. 2001,

Author, “High-Profile Product Recalls Need More Than the Bat Signal” - International Risk
Management [nstitute - irmi.con/ July 2001.

Co-Author, “Do you know what 100 million people are buzzing about today? Risk and [nsurance
Management — March 2001.

14
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Quoted Article: “Keep Up with Class Action” Kentucky Courier Journal — March 13, 2000.

Author, “The Great Debate - How Much is Enough Legal Notice?” Ametican Bar Association —

Class Actions and Derivatives Suits Newsletter, Winter edition 1999,

Speaker/Expert Panelist Presenter

U.S. Consumer Product
Safety Commission

Welil, Gotshal & Manges

Sidley & Austin

Kirkland & Ellis

American Bar Association —

McCutchin, Doyle, Brown -
& Enerson

Marylhurst University -

University of Oregon -

Judicial Arbitration &
Mediation Services (JAMS) -

Tnternational Risk
Management Institute —

Ms. Finegan participated as an Expert to the Consumer Product
Safety Commission to discuss ways in which the CPSC could
enhance and measure the recall process. As an expert panelist,
Ms. Finegan discussed how the CPSC could better motivate
consumers to take action on recalls and how companies could
scientifically measure and defend their outreach efforts.
Bethesda MD, September 2003.

CLE presentation “ A Scientific Approach to Legal Notice
Communication” New York, June 2003,

CLE presentation “A Scientific Approach to Legal Notice
Communication” Los Angeles, May 2003.

Speaker to restructuring group addressing “The Best Practicable Methods
to Give Notice in a Tort Bankruptey.” Chicago, April 2002.

How to Bullet-Proof Notice Programs and What Communication Barriers
Present Due Process Concerns in Legal Notice. Presentation to the ABA
Litigation Section Committee on Class Actions & Derivative Suits -
Chicago, IL, August 6, 2001.

Speaker to litigation group in San Francisco and broadcast to four other
McCutchin locations, addressing the definition of eftective notice and
barriers to communication that affects due process in legal notice.

San Francisco - June 2001

Guest lecturer on public relations research methods. Portland - February
2001.

Guest speaker to MBA candidates on quantitative and qualitative
research for marketing and communications programs. Portland - May
2001.

Speaker on the definition of effective notice and barriers to
communication that affects due process in legal notice. San Francisco
and Los Angeles - Tune 2000.

www.irmi.com/ Ongoing Expert Commentator on Litigation
Communications.



37

American Bankruptcy
Institute Journal (ABI)

1.01g/ Contributing Editor — Beyond the Quill.

Memberships and Professional Credentials

APR, Accredited Public Relations by the Universal Board of Accreditation Public Relations
Society of America.

Member of the Public Relations Society

16
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1. Consent Decree signed by the Court Dated April 14, 1999
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Sl
aPg 14159

TIMCTHY C. PIGFORD, et al..

Plaintiffs,
. St or Coalumae

Ccivil Action No.

97-1978 (PLF}

v.
DAN GLICKMAN, SECRETARY,
THE UNITED STATES DEPARTMENT
OF AGRICULTURE,

Defendant.

CECIL BREWINGTON, et al-.
Plaintiffs,

civil Actien No.
98-1693 (PLF}

V.
DANIEL R. GLICKMAN,

Defendant.

CONSENT DECREE

WHEREAS the parties desire to resolve amicably all the claims
raised in these suits, including the plaintiffs’ claims under the
Equal Credit Opportunity Act (“ECOA"), 15 U.5.C. § 1691, et seq..
and the Administrative Procedures Act ("APA"), 5-0.8.C. § 551, gt
seq.; and

WHEREAS the parties have agreed upon mutually satisfactcr§
terms for the complete resolution of all the claims that have, or
could have, been assertad by the plaintiffs in this litigationy
and

WHEREAS, in light of the remedial purposes of this Consent

pecree, the parties intend that it be liberally construed Lo

- K. i iities Corert
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effectuate those purposes in a manner that is consistent with law;
and

WHEREAS the parties have entered into this consent Decree for
rhe purpese of ensuring that in theliyr dealings with USDA, al}
class members receive full and fair treatment that is the same a8
the rreatment accorded to similarly situated white persens;

NOW THEREFORE, the plaintiffs and the defendant, Dan
Glickman, secretary of the United states pepartment of Agriculture
(“USDA") , hereby consent to the entry of this decree with the
following terms: ‘

1. pefinitions

The following terms shall have the following meanings for
purposes of this Cconsent Decree.

(a) The term "adjudicatcf" shall nean (i) the person OF
persons who is/are assigned by the facilitator to undertake the
initial review of, and where appropriate make recommended decision
on Txack B ciaims under ¥ 9. pelow; and (ii) IaMs-Endispute, inc..,
which shall make the final decisioen in all Track A claims and
resolve issues of tolling under I 6, below.

(v} The term “arbitrator” shall mean Michaei K. Lewis of ADR
associates, and the other person OF persons selected by Mr. Lewis
wno meet qualifications agreed upon by the parties and by
Mr. Lewis and whem MrC. rewis assigns to decide Track B claims
under ¥ 30/ below.

(c) The term “slaimant” shall mean any persaon who submits 2

claim package for relief under ¢he terms of rhis consent pecree.




41

(d) The term “claim package" shall mean the materials sent to
claimants who request rhem in connection with submitting a claim
for réi:ief under the provisions of this Consent Pecree. The claim
package will include (i) a claim sheet and election form and a
Track A Adjudication claim affidavit, copies of which are- attached
heretoc as Exhibit Aj and (ii) associated documentation and
instructions.

(e} The term “class counsel” shall mean Alexander J. Pires,
Jr. and Phillip L. Fraas, Lead Counsel for members of the class
defined in ¢ 2(a), infra. In adgdition, the following counsel and
law firms have been acting, and will continue to act, as Of
counsel in this case: J.L. Chestnut, of chestnut, Sanders,
sanders & Pettaway, P.C., Selma, AL.; T. Roe Frazer of Langstan,
Frazer, Sweet & Freese, P.A., Jackson, MB5.; Hubbard Saunders, IV,
of The Terney Firm, Jackson, MS.; othelle Cross, of Cross, Kearney
& McKissic, Pine Bluff, AR., Gerard Lear of Speiser Krause,
arlington, VA.; and William J. Smith, Fresno, CA.

(£} The term “credit” shall mean the right granted by 3
creditor to a debtor to defer payment of debt or to incur debt and
defer its payment or to purchase property or sye‘rvices and defer
payment therefor. .

(g} The term wdefendant's counsel” shall mean the United
Statas Department of Justice.

(n} The term “discrimination complaint” shall mean 2
communication from a class membaer directly te USDA, or to a menber

of Congress, the White House, or a state, local or federal
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official who forwarded the class member's communication to USDA,
asserting that USDA had discriminated against the class member on
the ﬁésis of race in connection with 2 federal farm credit
transaction or benefit application.

(1) The term “facilitator” shall mean the Poorman-Douglas
corporatien, which shall receive clajms pursuant te this Consent
pecree and assign claims to adjudicators and arbitrators for final
resolution. The parties may, by agreement and without the Court's
approval, assign to the facilitator such additional tasks related
to the implementation of this Consent Decree as they deem
appropriate.

(3} The term ‘preponderance of the evidence’ shall mean
such relevant evidence as is necessary to prove that something is
more likely true than not true.

{k) The term ‘priority consideration” means that an
applicatien will be given first priority in processing, and with
respect to the availability of funds for the type of loan at issue
among all similar applications filed at the same time; provided,
however, that all applications to be given priority consideration
will be of egual status.

{1) The term “éubstantial evidence' shall mean such relevant
evidence as appears in the reccrd before the adjudicator that a
reasonable person might accept as adequate TO support a conclusion
after taking into account other evidence in the record that fairly
detracts from that conclusion. substantial evidence is a lower

standard of proof than preponderance of the evidence.
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(m) The term “USDA" shall inciude the United States Department
of Agriculture and all of its agencies, instrumentalities, agents,
afficéfs, and employees, including, but not limited tc the state
and county committees which administer USDA credit programs, and
their staffs. ’

(n) The term “USDA listening session” shall mean one of the
meetings of farmers and USDA's representatives conducted by USDA's
civil Rigbts Action Team between Jamuary 6, 1997 and January 24,
1997.

2. ¢lass Definition

(a) Pursuant to Fed. R. Civ. P, 23(b) {3} the Court heresby
certifies a class defined as follows:

All African American farmers who (1) farméd, or

attempted to farm, between January 1, 1981 and December

31, 1996; (2) applied to the United States Department

of Agriculture (USDA) during that time period for

participation in a federal farm credit or benefit

program and who believed that they were discriminated
against on the basis of race in USDA's response to that
application; and (3) filed a discrimination complaint on

or before July 1, 1997, regarding USDA's treatment of

such farm credit or benefit application.

(b} Any putative class member who does not wish to have his
claims adjudicated through the procedure established by this
Cconsent Decree may, pursuant to Federal Rule of Civil Procedure
23(c) (2}, request to be excluded from the class. To be effective;
the request must be in writing and filed with the facilitater
within 120 days of the date on which this Consent Decree is
entered.

3. Dutie £ Fagilitator
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{a) poorman-Douglas carporatian shall serve as the
facilitator and shall perform the following functions:

'(:f) publish the Notice of Class settlement in the manner
prescribed in € 4, below;

(ii) mail claim packages to claimants who request them;

(iii) process completed claim packages as they are received;

(iv) determine, pursuant to the terms of this Consent Decree,
which claimants satisfy the class definition as contained in ¢
2{a);

(V) transmit te adjudicators claim packages submitted by
claimants who contend that tﬁey ara entitled to participate in the
claims process due to eguitable tolling of ECOA's statute of
1imitations under the particular circumstances af their claim;

(vi) transmit to the adjudicator the claims packages of
class members with ECOA claims who elect to proceed under Track Aj

(vid) transmit to the arbitrator the claims packages of
class members with ECOA claims who elect to proceed under Track Bj

(viii) transmit to the adjudicator the claims packages of
clags members who assert only non-credit benefit claims; and

{ix) maintain and operate a toll-free telAephone number to
provide jnformation to interested persons about the procedure for
¢iling claims under this Consent Decree.

(b) The facilitater's fees and expenses shall pe paid by

GSDA-

4. ] ipe Dy 31,
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(a) Within 10 days after the entry of the order granting
preliminary approval of this Consent Decree the facilitater shall
mail éfcopy of the Notice of Class certification and Proposed
Class Settlement (a copy of which is attached hereto- as- Exhibit B)
to all then-known members of the class.

(b) As soon as passible after entry of the order granting
preliminary approval of this Consent pecree the facilitator shall
take the following steps:

(i) arrange to have 44 commercials announcing the preliminary
approval of the Ccnsenﬁ Decree and the time and place of the
fairness hearing aired on the Black Entertainment Network, and 18
similar commercials on cable News Network, during a two-week
period;

(ii) arrange te have one-quarter page advertisements
announcing the preliminary approval of the consent Decree and the
time and place of the fairness hearing piaced in 27 general
circulation newspapers, and 115 African-American Newspapers, in an
13-state region during a two-week period; and

(iii) arrange to have a full page advertisement announcing
the preliminary approval of the Consent Decree‘and the time and
place of the fairness hearing placed in the editions of TV Guide
that are distributed in an 1g-state region, and a half page
advertisement in the national adition of Jet Magazine.

(c) USDA shall use its best effarts to obtain the assistance
of community pased srganizations, including those organizations

that focus on African-American and/or agricultural issues, ib

~¥
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communicating to class members and potential class members the
fact that the Court has preliminarily approved this Consent Decree
and cﬁé time and place of the fairness hearing.

5. rshi reening: E
Processing.

(a) The facilitator shall send claim packages to claimants
Wwho request them.

(p) To be exigible to obtain relief pursuant to this Consent
Decree, a claimant must complete the claim sheet and return it and
any supporting documentation to the facilitator. The claimant
must also provide to the facilitater evidence, in the form
described below, that he filed a discrimination complaint between
January 1, 1981 and July 1, 1997:

(i) a copy of the discrimination complaint the claimant filed
with USDa, or & copy of a USDA document referencing the
discrimination complaint; or

(ii) a2 declaration executed pursuant to 28 U.s.C. § 1746 by
a person who is not a member of the claimant's family and which
(1} states that the declarant has first-hand knowledge that the
claimant filed a discrimination complaint -with USDA; and
(2) describes the manner in which the discrimination complaint was
filed; or ’
(iiiy a copy of correspondence [Xom the claimant to a member
of Congress, the Wnite House, or a state, local, or federal
official averring that the claimant has peen discriminated
against, except that, in the event that UsbA does not possess &
copy of the corresspondence, the claimant also shall be required to

8
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submit a declaration executed pursuant to 28 U.S.C. § 1746 by the
claimant stating that he sent the correspondence to the person to
whom i£ was addressed; or i

(iv) a declaration executed pursuant to 28 U.S.C. § 1746 by
a non-familial witness stating that the witness has first-hand
knowledge that, while attending a USDA listening session, or other
meeting with a USDA official or officials, the claimant was
explicitly told by a USDA official that the official would
investigate that specific claimant's oral complaint of
discrimination. »

(<) In order to be eligible for relief under YY1 9 or 10,
below, a claimant must submit his completed claim package to the
facilitator postmarked within 180 days of the date of entry of
this Consent Decree, except that a claimant whose claim is
otherwise timely shall have not less than 30 days to submit a
declaration pursuant to subparagraph (b)(iii),.above, after being
directed to do so without regard to the 180-day period.

(d) At the time a claimant who asserts an BCOA claim submits
his completed claim package, he must elect whether to proceed
under Track A, see § 9, below, or Track B see 1 io, below, except
that claimants whose claims arise exclusively under non~credit
benefit programs shall be required to proceed under Track A. A
class member's election under this subparagraph shall be
irrevocable and exclusive.

(e} Each completed claim package must be accompanied by a

certification executed by an attorney stating that the attorney
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has a good faith belief in the truth of the factual basis of the
claim, and that the attorney has not and will not require the
claiméﬂt to compensate the attorney for assisting him.

(£} Within 20 days of receiving a completed claim package
the facilitator shall determine, pursuant to subparagrapgh {B) .
above, whether the claimant is a member of the class as defined
by € 2(a)- If a claimant is determined to be a class member, the
facilitator shall assign the class member a consent decree case
number, refer the claim package to an adjudicator or an
arbitrater, as appropriéte, an@ send a copy of the entire claim
package to the class counsel and defendant's counéel along with a
notice that includes the class member's name, address, telephone
number, social security number, consent decree case numpber, and
that identifies the track under which the class member is
proceeding. If a claimant is found not to be a class member, the
facilitator shall notify the claimant and the parties’ counsel of
that finding.

(g} A claimant who satisfies the definition of the class in
q 2(a), above, put who fails to submit a completed claim package
within 180 days of entry of this Consent Decree-may petition the
court to permit him to nonetheless participate in the clains
resolution procedures provided in 9¢ 9 & 10, pelow. ‘The Court
shall grant such a petition only where the claimant demonstrates
that his failure to submit a timely claiﬁ was due to extraordinary
circumstances beyond his control.

6. Tolling of ECOA's Statute of Limitations.

ic
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{(a}) In agdition to the class defined herein, 2 person wWho
otherwise satisfles the criteria for menbership in the class
defin;& in ¢ 2(a), above, but who did net file a discriminatien
complaint until after July 1, 1997, shall be entitled to relief
under this Consent Decree by demonstrating, ccnsistént with Irwin
v. Upited States, 498 U.S. 89 (1990), that:

(i) he has actively pursued his judicial remedies by filing
a defective pleading during the applicable statute of linmitations
period;

(ii) he was induced or tricked by UsDA's misconduct into
allowing the filing deadline for the applicable stﬁtute of
1imitations period to pass; oOT

(iii) he was prevented by other extraordinary circumstances
peyond his control from filing a complaint in a timely manner,
provided that excusable neglect shall not qualify as extraordinary
circumstances.

(b) Within 10 days of a receiving a completed claim package
from a perscm who did not file a discrimination claim until after
July 1, 1997, the facilitator shall forward the claim to an
adjudicator. The adjudicator shall then detefﬁine whether the
claim is timely pursuant to subparagraphs (a) (i), (ii), or (iii)
above. If the claim is found to be qualified under subparagrapgh
(a), above, the adjudicator shall return the claim package to rhe
faecilitator, along with a written Jetermination to that effect.
-

3

the facilitator shall chen process the claim pursuant I ¢ S

apove, and the claimanc shall be eligible for the relief providesd

11
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herein for class members. 1f the claim 1is found by the
adjudicater to be untimely, the adjudicator shall return the claim
packaée to the facilitater with a written determination to that
effect. The facilitator shall prowptly notify the claimant of the
adjudicator’s decision.

7. i ind 3 3

Upon being advised by the fapilitator that a =laimant
satisfies the class definition in € 2(a), above, or that 2
claimant has met the criteria for equitable tolling under 1 6.
above, USDA shall immediately cease all efforts to dispose of any
foreclosed real property formerly owned by such person. uspA alse
will refrain from foreclosing on real property owned by the
claimant or accelerating the claimant's loan account; however,
USDA may take such action up to but not including foreclosurs or
acceleration that is necessary to protect its interests. USDA may
resume its efforts to dispose of any such real property after a
final decision in USDA's faver on the class member's claim
pursuant to 11 ¢ or 10, helow.

8. Response . by USDA ta a Track A Referral Notice

In any Track A case USDA may, within &0 days‘after receipt of
the materials and notice the facilitator is reguired, pursuant to
¢ 5(f), above, to furnish to USDA with respect to persons who are
determined to be c¢lass members, provide to the adjudicator
assigned te the claim, and ts class counsel, any information or
materials that are relevant to the issues of liability and/coT

damages -
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9. Track A — Decision by Adjudicarox

(a) In cases in which a class member asserts an ECOA
violaﬁion and has elected to proceed under Track A:

(i) the adjudicator shall, within 30 days of'receivinq the
material required to be submitted by the class pmember under ¢ S.
along with any material submitted by defendant pursuant to T 8,
abave, determine on the basis of those materials whether the class
member has demonstrated py substantial evidence that he was the
victim of race discrimination. To satisfy this reguirement, the
ciass member must show that:

(A) he owned or leased, Or attempted to own or laase, farm
land;

(B) he applied for a specific credit transaction at a USDA
county cffice during the period jdentified in ¢ 2(a), above;

(C) the loan was denied, provided late, approved for a lesser
ameunt than requested, encumbered by restrictive conditions, or
uspa failed to provide appropriate loan service, and such
treatment was less favorable than that accorded specifically
identified, similarly situated white farmexrs; and

(D) USDA's treatment of the loan applicatioﬁ ljed to economic
damage to the class menber.

(ii) The adjudicator's decision shall be in a format to be
agreed upon by the class counsel and defendant's counsel, and
shall include a statement of +he reasons upon which the decision

is based.
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(iii) In any case in which the adjudicator decides in a class
member's favor, the following relief shall be provided to the
class. member:

(A) USDA shall discharge all of ¢the class member's
ocutstanding debt to ushA that was incurred under, or affected by,
the program(s) that was/were the subject of the ECOA claim(s)
resolved in the class member's favor by the adjudicator. The
discharge of such outstanding debt shall not adversely affect the
claimant's eligibility for future participation in any USDA loan
or loan servicing program;

(B) The class nember shall receive a cash payment of $50,000C
that shall be paid from the fund described in 31 g.5.C. § 1304
("the Judgment Fundg") ;

(C) an additional payment sgual to 25% of the sum of the
payment made under subparagraph (B), above, and the principal
amount of the debt forgiven under subparagraph (3), above, shall
be made by electronic means directly from the Judgment Fund to the
Internal Revenue service as partial payment of the taxes owed by
the class member on the amounts paid or forgiven pursuant to those
provisions; ’

(D) The injunctive relief made available pursuant te § 11,
below; and '

(£} The immediate rermination of any foreclosure proceedings
that USDA has initiated agalnst any of the class member's real
property in connection with the ECOA claim({s) resolved in the

class member's favor by the adjudicatoer; and the return of any

14
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UysSpA inventory property that formerly was owned by the class
nember but which was foreclosed in connection with the ECOA
claimiS) resclved in the class member's faver by the adgjudicator.

(iv) If the adjudicator determines that a class member's
claim is not supported by substantial evidence. the class member
shall receive no relief under this Consent Decree.

(v) The decision of the adjudicator shall be final. except
as pravided by § 12(b) (iii}, below. The parties hereby agree to
forever waive their right to seek review in any court o before
any tribunal of the decision of the adjudicator with respect to
any claim rhat is, or could have been decided by the adjudicator.

{b) In cases in which a class member asserts only non—-credit
ciaims under a USBA benefit program:

(i) the adjudicator shall, within 30 days of receiving the
material required to be>submitted py the class member under ¥ 5,
along with any material submitted by defendant pursuant te q 8,
above, determine on the basis of those materials whether the class
member has demonstrated by substantial evidence that he was the
vyictim of race discrimination. To satisfy this requirement, the
class member must show that: )

(A) he applied for a specific non-credit benefit program at
a USDA county office during the period jdentified in % 2(3}.
abave; and

(B) his application was denied or approved for a lesser
amount than recquaested, and that such treatment was different than

the treatment raceived py specifically jdentified, similarly

15
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situated white farmers who applied for the same non-credit
benefit.

}ii) The adjudicator's decision shall be in a format to Dbe
agreed upon by the parties, and shall include a statement of the
reasons upon which the decision is based.

(iii) In any case in which the adjudicator decides in a class
member's favor, the following relief shall be provided to the
class members:

(A) USDA shall pay to the class member the amount of the
penefit wrongly denied, but only to the extent that funds that may
iawfully be used for that purpese are then available; and

(B) The injunctive relief nade available pursuant to
q1i(cy-(d), below.

(iv) If the adjudicator Jetermines that a class member's
claim is not supported by substantial evidence, the class member
shall receive no relief under this Consent Decree.

(v} The decision of the adjudicator shall be final, except
as provided by 1 12 (b) (iii), below. The parties hereby agree to
forever waive their right te seek review in any court or before
any tribunal of the decision of the adjudicatof with respect to
any claim that is, or could have been decided by the adjudicator.

(cy The adjudicator's fees and expenses shall be paid b&
USDA.

10. Track B - Arxbitrazion

(a) Within 10 days of recelving the completed claim package

of a class menber who has elected to proceed under Track B, the

16
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arbitrator shall notify the class member and defendant of the date
on which an evidentiary hearing on the class member's claim will
be heid. The hearing shall be scheduled for a date that is not
less than 120 days, nor more than 150 days, from the date on which
the hearing notice is sent.

(b) At least 90 days prior to the hearing described in
subparagraph (3}, above, USDA and the class member shall file with
the arbitrator and serve on each other a list of the witnesses
they intend to call at the hearing along with a statement
describing in detail the testimony that each witness is expected
to provide, and a copy of all exhibits that each side intends to
introduce at such hearing. The parties shall be required to
produce for a deposition, and for cross examination at the
arbitration hearing, any person they identify as a witness
pursuant to subparagraph (a), above.

(¢} Each side shall be entitled to depose any person listed
as a witness by‘his opponent pursuant to subparagraph (b), above.

(d) Discovery shail be completed not later than 45 days
before the date of the hearing described in subparagraph (a)
above. ’

(e) Not less than 21 days prior to commencement of the
hearing described in subparagraph (a}, above, each side shall (i}
notify the other of the names of those witnesses whom they intend
ro cross—examine at the nearing; and (1i} file with the arbitrator
memoranda addressing the legal and factual issues presented by the

class member's claim.
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(£) The hearing shall be conducted in accordance with the
Federal Rules of Evidence. All direct testimony shall be
introduced in writing and shall be filed with the arbitrator and
served on the opposing side at least 30 days in advance of the
nearing. The hearing shall be limited in duration to eight hours,
with each side to have up to four hours within which to cross
examine his oppenent's witnesses, and to present his legal
arguments.

(g) The arbitrator shall issue a written decision 10-60 days
after the date of the hearing. If the arbitrator determines that
the class member has demonstrated by a preponderance of the
evidence that he was the victim of racial diserimination and that
he suffered damages therefrom, the class member shall be provided
the following relief:

(i) actual damages as provided by ECOA, 15 U.$.C. § 1691e(a}
to be paid from the Judgment Fund;

(ii) USDA shall discharge all of the class member's
sutstanding debt to the Farm Service Agency that was incurred
under, or affected by, the progran(s) that were the subject of the
claim{s) resclved in the class menmber's favor b§ the arbitrator.
The discharge of such ocutstanding debt shall not adversely affect
the clainant's eligibility for future participation in any USDA
ioan or loan servicing program;

(iii) The injunctive rellef made available pursuant to ¢ 1il,

pelow; and
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(iv) The immediate cermination of any foreclosure proceedings
that have been initiated against any of the class member's real
propeity in connection with the ECOR claim(s) resolved in the
class member's faveor by the arbitrator, and the return of any UsDA
inventory property that was formerly owned by the class member but
which was foreclosed in connection with the ECOA claim(s) resolved
in the class member's favor by the arbitrator.

(h) Tf the arbitrator rules in the defendant‘’s favor, the
class member shall receive no relief under this Consent Decree.

(i) The decision of the arbitrator shall be final, except as
provided by 1 12 (b) (iii), below. The parties hereby agree to
forever waive their right to seek review in any court or before
any tribunal of the decision of the arbitrator with respect to any
claim that is, or could have been decided, by the arbitrater.

(k3. The arbitrator's fees and expenses shall be paid by
USDA.

11. Class-Wide Injunctive Relief

(a) USDA will provide each class member who prevails under
qg 9(a) or 10 with priority consideration, on a one-time basis,
for the purchase, lease, Or other acquisitiQn of inventory
property to the extent permitted by law. A class member must
exercise his right to the relief provided in the precediné
sentence in writing and within & years of the date <his crder.

(b} USDA will provide each class member who prevails under
g 5¢a} or 10 with priority consideration for one direct farm

ownership lean and one farm operating ican at any cime up to five

19
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years after the date of this Order. A class memper must notify
Uyspba in writing that he is exercising his right under this
agree;nent to priority consideration in order to receive such
consideration.

(c) Any application for a farm ownership or operating 1oar{.
or for inventory property submitted within five years of the date
of this Consent Decree by any class member who prevails under 1% ¢
or 10, will be viewed in a light most favorable to the class
member, and the amount and terms of anv loan will be the most
favorable permitted by law and USDA regulations. Nothing in the
preceding sentence shall be construed te affect in any way the
eligibility criteria for participation in any USDA loan program,
except that outstanding debt discharged pursuant to
o 9(a)(iii) (A) or 10(g) {(ii), above, shall not adversely affect
the claimant's eligibility for future participation in any USDA
loan or loan servicing program.

(dy In conjunction with any application for a farm ownership
or operating loan or for inventory property submitted by a class
member who prevails under 9§ 9 or 10, above, USDA shall, at the
request of such class member provide the cllass member with
reasonable technical assistance and service, including the
assistance of gualified USDA enployees who are acceptable to th‘e
class member, in connection with the class member's preparation
and submission of any such application.

12.  Menitor

20
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(a) From a list of three persons submitted to it jointly by
the garties, or, if after goed faith negotiations they cannect
agree,: two persons submitted hy plaintiffé and GLwo persons
submitted by defendant, the Court shail appoint”an independent
Monitor who shall report directly to the Secretary of Agriculfure.
The Monitor shall remain in existence for a periocd of 5 years and
shall not be removed except upon good cause. The Monitor's fees
and expenses shall be paid by USDA.

(b) The Monitor sh;ll:

(i) Make periodic written reports (not less than every six
months) éo the Court, the Secretary, class counsel, and
defendant's counsel on the good faith implementation of this
Consent Decree;

(ii) Attempt to resolve any problems that any class member
may have with respect to any aspect of this Consent Decree;

(iii) pirect the facilitator, adjudicator, or arbitrator to
reexamine a claim where the Monitor determines that a clear and
manifest error has occurred in the screening, adjudication, or
arbitration of the claim and has resulted or is. lixely to result
in a fundamental miscarriage of justice; and

(iv) Be available to class members and the public through a
soli-free telephone number in order te facilitate the lodging of
any consent decree complaints and to expedite rheir resalution.

(¢} If the Monitor is unable within 30 days to resolve a

$iy
i

problem brought to his attention pursuant to subparagraph (i:3

apove, he may file a report with the parties' counsel who ray, in

Z1
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curn, seek enforcement of this Consent Decree pursuant to § 13,
below.

13. Enfercement Procedures

Before seeking any order by the Court concerning the alleged
violation of any provision of this Consent Decree, the parties
nust comply with the following procedures:

(a) Thé person seeking enforcement of a provision of this
consent Decree shall serve on his opponent a written notice that
describes with particularity the tern(s) of the Consent Decrge
that are alleged to have peen viclated, the specific errors or
omissions upon which the alleged violation is based, and the
corrective action sought. The person alleging the vielation shall
not inform the Court of nhis allegation at that time.

(b} The parties shall make their best efforts to resolve the
matter in dispute without the Court's involvement. If reguested
to do so, the movant shall provide to his opponent any information
and materials available to the movant that support the vioclation
alleged in the notice.

(c) The persaﬂ who served the notice of violation pursuant
to subparagraph (a), above, may not move for enforcement of this
Consent Decree until at jeast 45 days after the date on which he
served the notice.

14. attorneyv's fees

(ay Class counsel (for themselves and all Of-Counsel) shall
be entitled to reasonable attorney's fees and costs under ECCA, 15

5.5.C. § 16%le(d), and to reasonable attorney's fees, costs, and
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expenses under the APA, 28 U.S.C. § 2412(d) (as appropriate), that
are generated in connection with the filing of this action and the
impléméntation of this consent Decree. pefendant reserves the
right ¢to challenge any and all aspects of clasg counsel’'s
application for fees, costs, and/or expenses.

{b} Recognizing the fees, costs, and/or expenses already
incurred, and given the anticipated fees, costs, and/or expenses
to be incurred by class counsel in the implementation of this
consent Decree, defendant will make a one-time payment to class
counsel of $1,000,000 as & oredit toward class counsel's
application for attorney's fees, costs, and/or expenses. The
payment shall be made to class counsel and of counsel {payable to
Alexander J. Pires, Jr. and Phillip L. Fraas) within 20 days of
the date on which this Consent pecree is entered by the court.
This one-time payment shall be credited against any ultimate award
or negotiated settlement of fees, costs, and expenses, and to the
extent any such ultimate award or settlement is less than this
one-time payment, class counsel shall refund to defendant the
entire ameount by which this one-time payment exceeds the award or
settlement amount. '

{c) 'The provision of attorney's fees, costs, and/or expenses
in this Consent Decree is by agreement of the parties and shall
not be cited a precedent in any other case.

15. Ppartiss' Regpective Responsibilities
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Ne party to this consent Decree is responsible for the
performance, actions, or obligations of any other party to this
consent Decree.

16. Eairness Hearing

(a) Upon the parties' execution of this Consent Decree, the
parties shall transmit the Decree to the Court for preliminary
approval; request that the Court schedule a fairness hearing on
+he Consent Decree; and request that the Court, upon lssuance of
an order granting preliminary approval of this Decree, isgue an
order setting aside the dates currently scheduled for trial and
staying this litigation.

(by Within S days of the execution of this Consent Decree by
class counsel and defendant's counsel, the Notice of Class
settlement provided for in § 4, above, containing, inter alia, a
notice of the fairness hearing on this Consent Decree shall be
sent to all known, potential members of the class. The fairness
hearing will be held at 10:00 AM on March 2, 1999, in Courtroom 20
of the E. Barrett Pettyman United States Courthouse at 3rd St. and
Constitution Ave., N.W., Washington, D.C. Any objections to the
entry of this Consent Decree shall be filed. not later than
February 15, 1999.

17. FEinal Judament

1f, after the fairness hearing, the Court approves this
consant Decree as falr, reascnakle, and adegquate, & Final
Judgment, the entry of which shall be a condition precedent to any

obligation of any party under this Consent Decree, shall be
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entered dismissing with prejudice, pursuant to the terms of this
consent Decrese and Rule 41(a) (1) (ii) of the Fedexral Rules of civil
procedure, all claims in the litigation.

18. Releases _

as provided by the ordinary standards governing the
preclusive effects of consent decrees entered in class actions,
all members of the class who do not opt out of this Consent Decrese
pursuant te 9 2{pn), above, and their heirs, administrators,
successors, or assigns (together, the “Releasors”) , hereby release
and forever discharge the defendant and his administraters or
successors, and any department, agency, OT establishment of the
defendant, and any officers, employees, agents, or successors of
any such department, agency, or establishment (together, the
“Releasees”) from -— and are hersby themselves forever barred and
precluded from prosecuting —— any and all claims and/or causes of
action which have been asserted in the Seventh Amended Complaint,
or could have been asserted in that complaint at the time it was
filed, on behalf of this class, by reason of, OF with respect to,
or in connection with, or which arise out of, any matters alleged
in the complaint which the Releasors, or any of them, have against
the Releasees, oOr any of them. It also is expressly understood
that any class-wide claims of race~based discrimination in USDA‘;
credit programs by members of the class defined in ¢ 2(a}, above
are barred unless the operative facts giving rise thereto did not
occur prior to the entry of this Decree.

19. pDefendant's Duty Consistent with Law and Regulations

I8
v
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Nothing contained in this Consent Decree or in the Final
Judgment shall impose on the defendant any duty, obligation or
requiﬁément, the performance of which would be inconsistent with
federal statutes or federal regulations in effect at the time of
such performance. »

20. No Admission of Liability

Neither this Consent Decree nor any order approving this
Consent Decree is or shall be construed as an admission by the
defendant of the truth of any allegation or the validity of any
claim asserted in the complaint, or of the defendant's liability
therefor, nor as a concession or an admission of any fault or
emission of any act or failure to act, or cf any statement,
written document, oY report heretofore issued, filed or made by
the defendant, nor shall this Consent Decree nor any confidential
papers related hereto and created for settlement purposes only,
nor any of the terms of either, be offered or received as evidence
of discrimination in any civil, criminal, or administrative action
or proceeding, nor shall they be construed by anyone for any
purpose whatsoever as an admission or presumption of any
wrongdoing on the part of the defendant, nor a; an admission by
any party te this Consent Decree that the consideration to be
given hereunder represents the relief which could be recovere&
after trial. However, nothing herein shall be construed to
precluda the use of this Consent Decree in order to affectuate the

consummaticn, enforcement, cor modification of its terms.
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21. HNeo Effect if Default

subject to the terms of 4 17, above, and following entry by
the Cédrt of Final Judgment, no gefault by any person or party to
this Consent Decree in the performance of any of the covenants or
obligations under this Consent Decree, Or any judgment or order
entered in connection therewith, shall affect the dismissal of the
cemplaint, the preclusion of prasecution of actions, the discharge
and release of the defendant, or the judgment entered approving
these provisions. Nothing in the preceding sentence shall be
construed to affect the Court's jurisdiction to enforce the
consent Decree on a motion for contempt filed in accordance with
§ 13.

22. W&s&mﬂ_kwn

This Consent Decree shall not become binding if it fails to
be approved by the court or if for any reasen it is rendered
ineffective in any judicial proceeding before initially taking
effect. Should it fail to pecome binding, this Consent Decree
shall become null and veid and shall have no further force and
effect, except for the obligations of the parties under this
paragrapn. Further, in that event: this cah;ent pecree; all
negotiations in connection herewith; all internal, private
discussions among the pepartment of Justice and/or USDA conducteé
in furtherance of the settlement Pprocess to determine the
advisability of approving this consent Decree; and all statements
wade by the parties at, or submitted to the Court during, the

fairness hearing shall be without prejudice to any person or party

[
~1
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te this Consent Decree, and shall not be deemed or construed to be
an admission by any party to this consent Decree of any fact,
mattei; or proposition.

23. Entire Terms of Adreement

The terms of this Consent Decree constitute the entire
agreement of the parties, and no statsment, remark, agreement, or
understanding, oral or written, which is not contained herein,
shall be recognized or enforced.

24. Authority of Class Counsel

Class counsel who ‘are signatories hereto hereby represent,
warrant, and guarantee that such counsel are duly authorized to
execute this Consent Decree on behalf of the plaintiffs, the
members of the plaintiff class, and all Of-Counsel for the

plaintiffs.

28
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25. Duty £o Defend Decree

The parties to this consent Decree shall employ their best
efforé; to defend this Consent Decree against any challenges to
in any forum.

this Consent cree,

Consented to:

DAVID W. OGDEN

PIRES, Jr. Acting Assistant Attorney
Genaral
conlon, Frantz, Phelan, Pires
& Leavy . PHILIP D. BARTZ
1818 N. St., N.W. Deputy Assistant Attorney
Washington, D.C 20036 General
Q

DENNIS G. LIKDER
Civil Division

N A7

1025 Thomas Jefferson St., N.W. MICHAEL SITCOV
Washington, D.C. 20007 CAROLINE LEWIS WOLVERTON
{202} 342-1300 . DANTEL E. BENSING

CARLOTTA WELLS
Of Counsel: Department of Justice
J.L. Chestnut i civil Division
Othello Cross : 901 E Street, N.W.
T. Roe Frazer Washington, D.C. 20004
Gerald R. Lear : (202)514~1944
Hubbard I Sanders, IV
Willie Smith

SO ORDERED.

(2 =G

PAUL L. FRIEDMAN
United States District Judge

DATE: ‘7//‘1 /97

29
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M. Affidavit Dated February 19, 1999
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
TIMOTHY PIGFORD, er al., )
Plaintiffs, )
v. ) Civil Action N. 97-19788 (PLF)
DAN GLICKMAN, Secretary, )
United States Department of Agriculture, )
Defendant. )
)] Declaration of Jeanne C. Finegan
I, Jeanne C. Finegan, attest:
1. My name is Jeanne C. Finegan. I am Director of Huntington Legal Advertising,

an advertising and media-consulting firm in Beaverton, Oregon which specializes in the
design and implementation of Class Action and Bankruptcy media notification
campaigns.

2. This declaration is based upon my personal knowledge and upon information
provided by associates or staff under my supervision. It is a post analysis of the
communications plan. The information is of a type reasonably relied upon in the fields of
advertising, media and communications.

3. I have over 15 years of experience in the field of communications, including 11
years as Dicector/President of Huntington Legal Advertising, one of the largest dedicated
legal advertising agencies in the country. During my tenure at this firm, I have
coordinated advertising notification programs for large-scale chapter 11 and class action
cases including:

In re: Louisiana-Pacific Inner-Seal Siding Litigation, Civil Action Nos.
879-JE, and 1453JE U.8.D.C., District of Oregon, (1995).A multi-million
dollar print advertising /Internet notification program designed to alert

consumers about the settlement (http:/www.Ipsidingc) aims.com/).

In re: Georgia Pacific Hardboard Siding Recovering Program, Case
No. CV-95-3330-rg, Circuit Court for the County of Mobile, State of
Alabara ( 1997). Both this and the Louisiana-Pacific notification program
were designed to reach class members with the failed siding and alert them
to the actions that they needed to take to recover damages.

(hitp://www.gpclaims.com/).
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In re: Garria Spencer v. Shell Oil Company, Case No. CV 94-074,
District Court, Harris County Texas ( 1995) 2 $2.4 million print
advertising notification program designed to reach individuals who owned
real property or structures in the United States which contained
polybutylene plumbing with acety! insert or metal insert fittings.

ABS II Pipes Litigation, Case No. 3126, Contra Costa Superior Court,
State of California (1998). A regional notification designed to alert those
who owned structures with the pipe, that they were eligible for recovery

on the cost of replacing the pipe. (http://www.abspipes.cony)

In re: Alsea Veneer v. State of Oregon A.A., Case No 88C-11289-88C-
11300, (1996). This statewide notification program included coupon
response and 24-hour 800-information.

Some of my Bankruptcy legal notice experience includes:

In re: Columbia Gas Tr ission Corporation, Case No. 91-804
Bankr., Southern District of New York; a $1 million dollar bar date
advertising notification program.

In re: U.S.H. Corporation of New York, et al., and (BRL.) Bankr.
Southern District of New York; a $250,000 bar date advertising
notification campaign.

In re: Best Products Co., In¢: Bankr. Case No. 96-35267-T, Eastern
District Of Virginia; a national legal notice program that included multiple
advertising campaigas for notice of sale, bar date, disclosure and plan
confirmation.

In re: Dow Corning, Case No. 95-20512 (Bankr. E.D. Mich.); design and
implementation of an Internet notification program.

(http://www.implantclaims.com/)

4. I designed the legal notice program set forth herein, that was implemented
by Huntington Legal Advertising and its parent company, Poorman-Douglas Corp.

5. Poorman-Douglas and Huntington Legal Advertising had responsibility for
overall management and coordination of this program.

6. Poorman-Douglas (P-D) is a firm with more than 27 years of experience in claims
processing. P-D’s class action case administration services include coordination of all
notice requirements; design of direct-mail notice; establishment of 800 phone line and
fulfillment services; receipt and processing of opt-outs; coordination with the U.S. Postal
Service; database management; and preparation of affidavits.
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8. T understand that Pigford v Glickman is on behalf of a nation-wide class

that includes African American farmers from states including, but not limited to,
“Alabama, Arkansas, California, Florida, Georgia, Hlinois, Kansas, Missouri, Mississippi,
North Carolina, Oklahoma, South Carolina, Tennessee, Texas and Virginia. The suit
alleges that the Department of Agriculture (“USDA™) wilifully discriminated against
these African American farmers when they applied for various farm programs, and that
when they filed complaints of discrimination with the USDA, the USDA failed to

properly investigate those complaints.
9. Iunderstand that the class is defined as;

“All African-American farmers who ( 1) farmed between January 1, 1983, and
February 21, 1997; and (2) applied, during that time period, for participation
in a federal farm program with USDA, and as a direct resuit of 2
determination by USDA in response to said application, believed that they
were discriminated against on the basis of race, and subsequently filed a
written discriminatior complaint with USDA.” Pigford v. Glickman, Order
dated 10/09/98, Hon. Paul L. Friedman, U.S. District Court Judge.

10. I further understand the court certified three sub-classes pursuant to Rule

23(c) (4) of the Federal Rules of Civil Proceduge: (1) “African-American farmers, who
have a file with Defendant, but did not receive a written determination from Defendant in
response to their discrimination complaint;” (2) “African-American farmers, who have a
file with Defendant, who received a written determination from Defendant in response to
their discrimination complaint but who maintain that the written determination from
Defendant was not reached in accordance with law;” and (3) “African-American farmers,
who do not have a file with Defendant because their discrimination complaints were
destroyed, lost or thrown away by Defendant.”

1. Based on the Poorman-Douglas/Huntington Advertising team’s experience and
research reasonably relied upon in the fields of advertising, media and communications,
this program was designed to generate attention from those African-American farmers
who have been discriminated against by the Department of Agriculture, and alert them to
the opportunity to participate in the lawsuit. Details of the program are set forth in
greater detail in subsequent paragraphs.

12. The focus of the notification program was to provide targeted national, regionat
and local notice through the use of paid media vehicles. The program took into account
certain demographics of potential class members including ethnicity, occupation and
geographical distribution of plaintiffs. The program also considered the psychographic
characteristics of this class as defined by MediaMark Research'. The psychographic
analysis revealed the most appropriate media that reached the highest number of potential
class members in the most cost-efficient manner.

' MediaMark Research, Inc. is a nationally syndicated source which surveys the demographics, product
usage, and media exposure of all persons aged 18 and over in the United States.




72

13. The communication program outlined in this declaration commenced the week of
January 18, 1999 and was substantially completed by January 30, 1999. Consistent with
-our experience, the format for legal notification consisted of three types:

1) comprehensive, long-form notice;

2) summary notice, containing essential elements of the long-form notice;
and

short form notice, a display ad, the principal purpose being to call
attention to the lawsuit.

3

=

[4. The notice program set forth herein utilized cable television networks, magazines,
and newspapers.

15, Paid Advertising - One two-week flight’ of broadcast ads aired on CNN,

and the Black Entertainment Network. Print ads appeared once in the national edition of
Iet Magazine and regional editions of TV Guide; and once in general circulation
newspapers and newspapers targeted at African-American readership. See Exhibit 1.

In order to create a highly targeted, cost-efficient proposal, the notification
program was segmented into primary and secondary notification regions. The primary
area of media focus was on the top seven states where the largest population of African-
American Farmers resides, plus the three states, Alabama, Arkansas and Virginia, where
approximately 190 named plaintiffs reside. Nationwide, a blanket of paid media coverage
ensured additional notification. This blanket consisted of CNN and the Black
Entertainment Network, Jet and regional editions of TV Guide. The primary region
utilized the top three general circulation newspapers within each state. Additionally, 100°
African- American newspapers were added as a supplement in all 16 states, The
secondary region encompasses all other states. Notification in the secondary region
mirrors the primary region with the exception of utilizing only the highest general
circulation newspaper in each state.

(a) Print notification program - Huntington Legal Advertising published a
“short-form™ notice (an “abbreviated notice with all the salient points of the
case”). Attached to this affidavit (See Exhibit 2) is the short-form. The size of the
notice varies depending on the format of the respective publication.

The short-form appeared as a display ad, and its principal purpose was to
encourage potential class members to seck further information through an 800
number and mailing address. The information was be sufficiently simple and
comprehensive for class members to understand the pending litigation and their
rights. It was sufficiently motivational to encourage potential class members to

* Flight - the period of time over which a campaign runs.
> This number differs slightly from the originally planned 115 African-American newspapers. The di is due
10 certain advertising policies wherchy a certain newspapet declines to run 2 legal notice of this nature, or the

i ications arc o longer ing business.
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seek further, more detailed information from the above mentioned sources. See
Exhibit 3 for newspaper and magazine affidavits and tear sheet detail.

Short-form notices have been utilized in a number of well-publicized cases
including Louisiana-Pacific Inner Seal Siding, DuPont Polybutelene Pipe, Avis
Discrimination Litigation and many others, The value of short-form notices are
twofold: the ads are easy to understand because they are written in lay-terms, and
they are typically shorter than the full-notice, which makes them more cost-
efficient.

Print ads appeared once in the national edition of Jet and regional editions
of TV Guide. These publications were selected based on their reach® and
readership among this target group. Individually these publications are quite
strong. Jet reaches 40.56 percent of this target group, with TV Guide reaching
48.25 percent.

In calculating the overall performance of each publication, performance
formulas climinate readership, listenership and viewership duplication.
Therefore, it is not possible to simply add up the following percentages and
calculate an average reach. Additionally these publications have high circulation
and pass-along factors’. Combined, it is estimated that these magazines had the
potential to reach some 5,123,414 households, and specifically some 86,000
African-American farin operators, managers or others in farm-related industries.

(b) Broadcast - We produced a [5-second and 30-second television
advertisement, as a voice-over with a copy role. The ad was designed to attract the
attention of potential class members. The use of 15- and 30-second spots helped
to conserve budget, while increasing the frequency of the message. The
commercial described the case and what actions potential claimants should
undertake. The 800-number uppeared at the bottom of the ad for the duration of
the commercial; a copy of the approved script is included. (See Exhibii 4). A
copy of the toll-frce 800 telephone call inquiries as of February 17, 1999 is also
included. (See Exhibit 5),

) Cable Television - A combination of 15-second and 30-second television
commercials were targeted to air on CNN, and Black Entertainment Television.
We purchased approximately 18 commercials on CNN. (26, :30°s and 12, :15’s)
which aired in various dayparts® such as early news and daytime, fringe and

* Reach is the number or percent of a potential audience exposed to an advertisement, commercial, or
special vehicle within a given period. Source: MediaMark Research 12/2/98.

* Both newspapers and magazines have a “pass-along” factor, This represents the total number of readers in
addition to the subscriber who review a given publication. Pass-along vary among publications
Media Mark research indicates that the pass-along for ncwspapers is 2,73, for Tet 9.98, Ebony is 6.94. TV
Guide is 2.88.

© A daypart is a time segment into which a broadeast day is divided — by audience composition and/or
broadcast origination time, (e.g.. for television: morning news/daytime/early fringe/early news/prime
access/prime time/late news and late fringe. For radio: morning drive, mid-day, afternoon, afternoon drive.
ete.)

[
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primetime programming. VHS copies of the ads are included. (See Exhibit 6 —
Box 1). We purchased 44 co ials on Black Entertai In total, one third
of the total number of commercials will be [5-second commercials; two-thirds of
the schedule will consist of 30-second commercials, Over two weeks we aired a
total of 62 commercials across two cable networks. Some 50 percent of the
schedule ran in prime time and 50 percent of the schedule ran in other, well-
viewed, dayparts.

Program Evaluation and Analysis - A traditional way for advertisers to
assess the potential outreach of paid advertising is through a “reach and
frequency” analysis of plan performance. Calculations are based upon the
number of ads, audited circulation figures of newspapers and magazines in which
the advertisement appears, and the potential audience delivery of the broadcast or
cable program purchased.

Analyses of plan performance is based on standard media evaluation tools
and research provided by traditionally accepted media evaluation sources, such as
MediaMark Research and AC Neilsen.

Program Analysis — On average this notice plan reached 87 percent of
African-American farm operators, managers or others in farm-related industries,
an average frequency” of 2.4 times. The analysis is based on the psychographic
tendencies of this target demographic group to watch or read various media. This
notice plan reached a total of 8,635,050 newspaper households. The combined
circulation for the selected magazines in this plan reached 5,123,414 households.
The ad campaign resulted in 13,418 telephone calls, as of February 17, 1999.

For this campaiga, newspaper achieved 23,746,387 adult gross
impressions, Magazine created 9,227,767 adult gross impressions.

For this campaign, cable television reached nearly 18,495,000 television
households nationwide. The purchased schedule on CNN created 11,449,000
adult gross impressionsx, and Black Entertainment Television created 7,788,000

adult gross impressions.

access/prime time/late news and late fringe. For radio: morning drive, mid-day, afternoon, afternoon drive,
etc.)

7 Average Frequency is the number of times the average household or person is exposed to an advertising
schedule within a specific period of time. Independent studies conducted by Hubert Zielske, “Remembering
and Forgetting of Advertising,” - Journal of Marketing 23 (March 1959) 239-43, and Leon Jakobovits,
“Semantic Satiation and Cognitive Dynamics,” American Psychological Association meeting paper,
September 1966, concur that unless an individual is expused often enough within a shott enough interval,
there is little point in reaching him/her at all. The clustering of ad messages over a short period of time

i flection. The opti of exp for gaining attention and learning a message is

about three.

* Adult Gross Impressions arc the number of those who might have had the opportunity to be exposed to a story that
has appeared in the media. In print the term “impression or “opportunity to see” usually refers to the total audited
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16 Summary - Based on my experience in designing and implementing legal notice
‘programs in civil action suits, I believe that the notification campaign detailed in this
declaration was strong resulting in some 15,132 telephone calls as of this date. I believe

that the program resulted in broad-scale notification to potential class members of this
case.

Dated: February 19, 1999

o O ?Vke\a

JEANNE C. FINEGAN 4

cireulation of a publication. For example one article in a newspaper might be said to generate 1.5 million impressions.
©or opportunities to see the story. Two articles would generate 3 million impressions, and so on.
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Exhibit 1 Print detail

African-American Newspaper detail includes
Circulation
Date of publication
Location by state

General Circulation Newspaper detail includes
Circulation
Date of publication
Location by state

Magazine detail includes
Circulation in targeted srates
Date of publicarion
Readership totals

Exhibit 2 Short Form Display Ad

Exhibit 3 Publication affidavits and tear sheets *(box1)
Exhibit 4 Broadcast scripts for 15- and 30-second commercials
Exhibit 5 800 Toll-Free Caller information

Exhibit 6 VHS copy of ads *(box 1)

Exhibit 7 Broadcast Schedules
CNN
Black Entertainment Television
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Exhibit |
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African —American Newspapers
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Huntington Legal Advertising

H

African American Newspaper Publication Report

STATE/PUBLICATION

AFFIDAVIT

TEARSHEET RUN DATE CIRCULATION

The Birmingham Times
Greene County Democrat
Mok ile Beacon and Alabama Citizen
Speakin' Out News

The “Tuskegee Nows
The Western Star

3

The Black Voice News
California Advocate

LA Watts Times

Los Angeles Scoop

Los A ngeles Sentinct
The Pasadena’San Gabriel Valley Journal
Sacrarnento Observer

The San Dicge Voico & Viewpoint

San Francisco Bay View

X X 1721799 21,500
X X 1/20799 3,500
X X 1/23/99 & 1/30/99 7,000
X X 1726755 21,000
X X 1721799 5,800
L X | X 1/20/99 7,000

1/21/99

e R T
X X 1/21/99
I X X | 1/29/99 25,000
X X | 1/21/99 25,500
X X 1/21/99 100,000
X X 1/21/99 28,000
X X 1721799 12,000
X X WEEK OF 1/21 49,090
X | X | 1/21/99
_x | X I 1720799

b ;

Capital Spotlight Newspaper
News Dimensions
Washington Afro-American
The W ashington Informer
Washington New Obscrver
Washington Sun

e ey
X X 1/21/99 50,000
X 1/22/99 25,000
X X 1/23/99 40,000
X X 1721795 27,000
X X 1723799 20,000
X X 1/21/99 45,000

The Bulletin
Central Florida Advocate
Community Voice

Daytona Times

Florida Sentinel Bulletin
The Florida Star
Jacksorville Advocate
Jacksonwille Free Press
New American Press
Northeast Florida Advocate
The Orlando Times

The Palm Beach Gazette
The Pensacola Voice

X X 1/22/99 3
L X | X | 1723799 ] 30,000
[ X I X | 1/21/99 i 12,000
I X | X | 1/21/99 15,000
N X | X | 1/22/99 21,600
N X ! X T 1/21/99 10,000
| X ] X | 1/18/99 31,624
| X 1 X | 1/21/99 T 38,000

X i X | 1/21/99 1 34,000
X i X | 1/21/99 i 38,000
[ X ] X | /21799 | 10,000
[ X 1 X | 1/21/99 1 3,000
| X i X ] 1/21/99 ] 36,250
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Huntington Legal Advertising
H

African American Newspaper Publication Report

The Pompano Ledgor L X | X | 1/21/99 22,000
Tallahassee Capitat Qutlook N X I X i WEEK OF 1/21 12,000
The Weekly Challenger X | X I 1723/99 36,000
Westside Garette [ x I X | 1/21/99 35,000

X X 1/23/99 50,600
Atlarata Daily World X [ X | /28 1/29 41 16,000
The Atlanta Inquirer X i X | 1730799 60,000
The Atlanta News Leader { Confirmed/Tearsheet Pending | 1/19/99 10,000
Athanta Voice [T x ! X | 1/21/99 133,000
Augusta Focus I X | X | 1721799 22,000
The Champion Il X ] X i 1721799 17,000
The Columbus Times X i X I WEEK OF 1/20 20,056
The Herald X i 1 1/20/99 8,500
The Macon Couricr X | X I /26799 1 17,100
The Metro Courier X | X | 1720799 ] 23,660
Savanriah Tribune/Fort Valley Herald X I X { 1720799 1 8,000

e
Louisville Defender

1721799

TS e e
Alexandria News Weekly 1/21/99 13,750
Baton Rouge Weekly Press | I X ] 1/21/99 7,500
The Drum [ X X i WEEK OF 1/20 4,000
The Louisiana Weekly I X X I WEEK OF 1/18 9,060
Monroc Dispatch I x X | 1721799 12,500
Monroc Free Press 1N X 1 X | 1/21/99 14,000
New Orleans Data News Weekly P X | X | 1/16/99 20,000
Shreveport Sun [T x | X i 1/21/99 ] 7,000

MA 8] : Tan

Baltimore Times X X 1/22/99

The Dundalk Eagle { X | X )} 1/21/99 | 26,000
The Prince George's Post X i X i 1/21/99 1 10,000
Baltimore Afro-American X | X ] WEEK OF 1/23 |

Every Wednesday i X ] X | 1/27799 1 40,000

SR

21/

X 99 26,000

Mississippi Memo Digest [N X | X | 1/20/99 N 3,000
ORTHICR G i e
Carolina Peacemaker X 1/21/99 8,000
The Carelina Times i X I X | 1/23/99 5,800
The Carolinian i X | X | 1/21799 17,700
Challenger I X I X | 1/21/99 5,000
The Charlotte Post i X | X | 1/21/99 10,743
The Fayetteville Press | X | X ] 1/25/99 ] 7,000
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Huntington Legal Advertising
H

African American Newspaper Publication Report

Ired c 1l County News I X | X | 1/21/99
Wilrnington Journal X | X ] 1/21/99
Winston-Salem Chronicle | X ] X | 1/21/99

1/21/99
| 1721799

R
1720799
1722/99
1720799
1727799

The Black Chronicle
The Oklahoma Eagle L X ! X

SO EAROERE
Black News

Carolina Panorama
Charicston Chronicle
The News

v e
1/22/99 35,000

Nashvill
I WEEK OF 1/23 1 25,600

Tri-State Defender [

X[

Dallas Post Tribune X X 1/21/99 18,500
The Drallas Weekly X X 1/26/99 20,300
Houston Defender X X 1/24/99 40,000
Houston Stylc X X /13-1/19 45,000
The Informer and Texas Freeman X X 1/22/99 30,000
San Antonio Informer | X X 1/21/99 4,000
San Antonio Register [ X X 1/21/99 7,800
Snap News | X X 1/23/99 10,000
Southwest Digest i X X 1721/99 27,000
The Villager i X X 1722/99 6,000
b L e e R ; R 5

The Metro Herald Confirmed/Tearsheet Pending 1/22/99 35,000
New Journal & Guide | X ] /20799 25,000
Richmond Free Pross | X | X | 1/21-1/23 25,000
The Richmond Voice ™ I X ] 1/27/99 44,000
Roanoke Tribune N X i X i 1721799 5,500

A 5 3
1/20/99 35,000

TOTAL CIRCUALTION 2,171,416
AFFIDAVITS AND TEAR SHEETS ARE ATTACHED
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General Circulation Newspapers
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HUNTINGTON LEGAL ADVERTISING
General Circulation Newspapers

Alabama |Birmin ham News, Post-Herald I 178,812 I
Arkansas [Arkmsu Democrat Gazette | 174,722 ]
California [Los Angeles Times ] 1,095,007 ]
Florida [The Miami Herald I 367,029 ]
Georgia Atlanta Journal & Constitution 444,921

Augusta Chronicle 74,671

Macon Telegraph 70,644
Connecticut [Hartford Courant I 216,292 ]
Hlinois [Chicago Tribune I 672,999 ]
Kansas {Wichita Eagle i 93,441 ]
Louisiana [New Orleans Times-Picayune | 262,123 ]
Mississippi Clarion-Ledger 108,173

Sun Herald 49,464

NE Mississippi Journal 38,091
Missouri IS¢, Louis Post Dispatch 316,265 |
N. Carolina Charlotte Observer 245,829

Raleigh News & Observer 161,920

Winston Salern Journal 90,523
S. Carolina Columbia State 123,412

Charleston Post & Courier 112,535

Greenville News 98,950
Tennessee Nashville Tennessean 195,974

Memphis Commercial Appeal 171,442

Knoxville News-Sentinel 117,948
Texas [Houston Chronicle T 553,387 ]

Virginia [Richmond Times Dispatch i 210,160

Pub. Date
1121199
172199
1721/99
1/21/%9
Y2199
12199
1/21/99
L2199
1721799
1721199
121199
1721199
1/21/99
1/21/99
1/21/99
121199
1721199
12199
1721799
1721799
1/21/99
121599
1/21/99
1/21/99

172199

1/21/99
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Magazines
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Huntington Legal Advertising

H

) TV Guide Regional Circulation Detail

Pubrlication Geographical Distribution Circulation *Readership
TV Guide e

Northern 91,000

[Southern 35,000]

Gulf Coast 45,000

California N 191,000
Fresno 35,000
Los Angeles 700,000
San Francisco 400,000
Santa Barbara 74,000
Bakersfield 32,000
San Diego 30,000
D.C/Baltimore/

Delaware/

Maryland Edition 415,000
Northern 37,000
Southern 141,000
Orlando 99,000
Tampa-Sarasota 127,000

I@crgia»Southem 33,000]
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Huntington Legal Advertising

H

TV Guide Regional Circulation Detail

tion
[Southern Edition 22,000]

San Antonio

Shreveport/ Texarkana 42,000

North Edition 43,000,

South Edition 32,000

West 29,000

Dallas/Ft. Worth 100,000}
IHouston 98,000

[Total Regional TV Guide Circulation 4,200,000

[Total Regional Reader's for TV Guide

12,096,000
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Huntington Legal Advertising

H

TV Guide Regional Circulation Detail

*Readership or pass along factor: Magazines have mudtiple readers
per copy. This js called a pass-along factor. TV Guide's pass-along
is 2.75 per copy. This number is resuits in a readership total.
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Huntington Le gal Advertising

H

J et Magazine Regional Circulation Detail and National
Circulation/ Readership Totals

Publication Geographical Distribution Circulation *Readership

Jet Magazine

State Edition 30,906

9,466

77,187

16,377

44,183

58,918

9,486

25,508

46,608

21,356

26,838
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Huntington Legal Advertising

H

Jet Magazine Regional Circulation Detail and Nationa]
Circulation/ Readership Totals

51,753

[Total [et Circulation for States of Focus 516,211] 5,151,785
[Total National Jet Circulation I 923414 [ 9,215,671

“Readership or pass along factor: Magazines have multiple readers
per copy. This is called a pass-along factor, Jet's pass-along
is 9.98 per copy. This number is results in a readership fotal.

**The National Edition of Jet was purchased for this notification program.
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You may be a potential class member if you farmed or attempted to

farm between January 1, 1981 and December 31, 1996, and applied

to the United States Department of Agriculture (USDA) for participa-

tion in a federal farm credit or benefit program and believe that you

were discriminated against based on race. Settlement of the lawsuit
has been preliminarily approved by the Court.

The Deadline to Opt-Out of the Class is 120 days from date of
final approval of settlement.
The Deadline to file a claim is 180 days from date of final
approval of settlement.
The Hearing before the Court for final approval is March 2, 1999.

If you wish to obtain more information about this case,

obtain a claim package, or obtain a form to opt-out, call
toll free:

DO NOT CONTACT THE COURT OR CLERK'S
OFFICE FOR INFORMATION
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Exhibit 4
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Farmers Litigation
:30 Second Cable Television Spot

:15 Second Cable Television Spot

Huntington Legal Advertising
Farmers Litigation 2/16/99
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1. Fade up copy roll over blue

screen.

Split lower Screen

Super and hold

1-800-646-2873

Huntington Legal Advertising
Farmers Litigation 2/16/99

If you are African American and
farmed or attempted o farm
between 1981 and 1996 the

following announcement may

apply to you.

If you applied to the U.S.
Department of Agriculture for a
farm credit or benefit program
....and believe that you were
discriminated against based on
race, you may be entitled to

compensation and damages.

For more information please call

toll free 1-800-646-2873,
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Farmers Litigation:
:15 Second Cable Television Spot

Huntington Legal Advertising
Farmers Litigation 2/16/99
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1. Fade up copy roll over blue

screen.

Super split screen and hold

1-800-646-2873

2. Supers: fade out /fade copy
roll

Huntington Legal Advertising

If you are an African American and
farmed between 1981 and 1996, your
rights may be affected by a
nationwide class action lawsuit
against the U.S. Department of

Agriculture.

For information call,

1-800-646-2873

Farmers Litigation 2/16/99 3
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ACD-DN DAILY SLK FARMERS PERF RPT Page 1
Daily Report

Peorman-Doug las Date: 02/17/99 Time: 15:54:44

Days: 12/19/98 .. 02/16/99
ACD-DN DAY T, MRS TOTAL AYG  TOTAL AVE TOTAL ACD  NET AVE  TOTAL ANSR

AVAIL  ACD ACD  wNOT WAIT QUT  7CALLS QUT ouT STAFF  SRVYS
CALLS TALK READY TIME CALLS XFERD BND ON TIME  RATE

TIME TIME CLS TIME
HH MM MM:SS  HH:MM MM:SS SEC HHzMM

6671 01/05/99 0:02 2 0:05 0:10 9:29 2 o 2 an

0Q1/G6/99  34:37 144 2:54 2:15 8:43 40 1 39 121
01/07/99  57:45 509 2:47 7:22 2:12 30 1 29 77 65:07 93
01/08/99 55:36 543 2:39 9:02 1:47 75 4 7t 77 64:38 82
01/11/99  54:39 669 2:41 6:26 1:03 90 4 86 66 61:15 70
01/12/99  49:11 464 3:02 1:24 51 8 43 58 59:04 79
01/13/99 53:36 401 3:31 1:49 65 7 58 83 60:54 86
01/14/99 56:2% 343 3:22 4 3:04 38 6 32 77 61:08 95
01/15/99  54:09 282 3:20 0 4:06 75 2 73 60 59:38 91
01/18/99 58:22 194 2:52 2 7:23 38 o 38 a7 61:28 97
01/19/99  63:30 436 3:27 7 2:31 77 3 74 61 71:47 88
01/20/99 57:22 444 2:51 5:22 2:30 4 3 41 50 62:44 86
01/21/99 48:04 540 5:12 1:49 57 13 44 86 53:15 97
01/22/99  45:13 371 10:11 2:13 47 12 3 N 55:24 92
01/25/99 63:22 842 8:23 0:33 46 7 3 71 71:45 69
01/26/99 58:09 693 16:39 1:07 3z 3 29 70 74:48 94
01/27/99 46:03 581 8:09 1:02 32 2 30 85 54:12 93
01/28/99 52:53 638 6:36 1:27 27 4 23 53 59:29 96
01/29/99  45:39 510 10:40 1:06 28 2 26 86 56:19 94
02/01/99 62:29 585 10:05 0:43 46 3 43 71 72:34 90
02/02/99 54:23 388 9:58 1:23 41 4 37 17 64:20 9L
02/03/99 52:38 372 7:20 1:30 34 0 3% 81 59:58 85
02/04/99 55:32 389 2:49 25 1 24 85 60:21 92
02/05/99  51:35 318 4:42 23 2 21 sz 56:17 93
02/07 /99 0:00 o 0:01 Q o 0 0 0:01 0
02/08/99  38:57 531 8:24 27 2 25 86 47:20 59
02/09/99  34:50 402 6:06 19 1 18 57 40:55 83
02/10/99  35:50 330 3:10 23 1 22 67 38:59 80
02/11/99  39:40 290 2:27 14 [ 14 90 42:07 95
02/12/99  49:50 298 5:03 51 0 51 77 54:52 93
02/13/99  24:00 o 0:00 ¢ o o [} 26:006 0
02/13/99  24:00 [ 0:00 **ex L] o 0 o 24:00 0
02/15/99  62:41 418 5:43 4:49 20 1 19 116 68:24 87
02/16/99 48:15 491 3:56 1:57 31 i 30 126 52:12 82
6671 1589:25 13418 2:51 206:52 2:1i 1248 98 1150 76 1796:16 86

~

1589:25 13418 2:51 206:52 2:11 1248 98 1150 6 1796:16 86
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TIMOTHY C. PIGFORD, ET AL., APPELLEES v. ANN M. V.

AN

s
SECRETARY, UNITED STATES DEP ARTMENT OF AGRICULTURE,
APPELLANT

Nos. 02-5052 & 02-5053

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBTA
CIRCUIT

352 T.S. App. D.C. 214; 292 F.3d 918; 2002 U.S. App. LEXIS 12283; 53 Fed. R.
Serv. 3d (Callaghan) 275

May 1, 2002, Argucd
Junc 21, 2002, Decided

SUBSEQUENT IUSTORY: [**1]  As Correcled
August 8, 2002, Rehearing Denied August 26, 2002,
Reported at: 2002 ULS. App. L.EXTS 18009,

PRIOR HISTORY: Appeals [rom the Uniled States

District Court for the District of Columbia. (No.
97cv01978). (No. 98cv01693).

DISPOSITTON: Reversed and remanded.
LexisNexis(R) Headnotes

COUNSEL: TIToward S. Scher, Auorney, TI.8.

Depariment of Justice, argued the cause for appellant.
With him on the briefs were Roscoe C. Howard, Ir., U
Altorncy, and Roberl M. Loch, Attorney, .S,
Department of Justice.

Jason A. Tevine argued the cause for appellants. With
him on the brief were Anthony Herman and Alexander J.
Pires, Ir.

JUDGF: Before:  SENTELLE, RANDOTPH and
TATEL, Circuit Judges. Opinion for the Court filed by
Circuit Judge TATFT..

OPINTONBY: TATET.

QOPINION:

|*919]  TATEL, Circuir Judge: The question
presented i this appeal concerns a district court's
authorily 10 interpret or modily a consent decree-—-here,

the selllement of a class action brought by over 20,000
Alriean-American larmers charging the United States
Tepartment of Agriculture with racial discrimination in
lending practices. Due to class counsel's failure-—-
"hordering on legal malpractice,” the district court called
it--to meet eritical consent deeree deadlines, the district
courl interpreted the decree 1o allow extension ol such
deadlines "so long as justice requires.” Although we find
that the district court exceeded |**2] its interpretive
authority under the decree, we hold that class counsel's
conduct justifies moditying the decree under lederal
Rule of Civil Procedure 60(b)(3). But because the order
docs not salisfy the "ailoring" requirement for a Rule
60(0Y(5) modification, see  Rufo v. mates  |*920] of
the Suffolk County Jail, 502 1.8, 367, 383, 116 T.. Fd. 2d
867, 112 8. Ct. 748 (1992), we reverse and remand for
[urther proceedings.

L

Procceding under the Equal Credit Opportunity Act,
15 US.C. § § 1691-1691f, three African-American
farmers (iled this class action against the United States
Department of Agriculture alleging racial discrimination
in the administration of federally funded credit und
benefit programs. The class vltimately included 22,000
similarly situated farmers from fifteen states. Shortly
before the Tarmers (iled suit, the Department released a
report commissioned by then-Seerctary Dan Glickman
"o address |the agen longstanding civil rights
problems,” docuniented since the 1960s by numerous
federal government "studies, reports, and task forces."
CIVIL RIGHTS ACIION 1EAM, USDA, CIVIL
RIGHTS AT THT. UNITED STATES DEPARTMENT
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OF AGRICULTURL [*¥3]  2-3 (1997), available at
http:/iwww.nsda. govmews/eivilier next.htm. Lxamining
the "painful history” of its dealings with African-
American farmers, the Department concluded that local
credit and loan agencies responsible lor adminisiering
Department programs often discriminated against the
farmers, Jd. at 6. According to the Glickman report,
Department officials had “effectively dismantled” the
Office for Civil Rights Lnforcement-the very office
charged with addressing diserimination complaints. 7d. at
47-48 (inernal guotation marks and citadon omitted).
"Often making matters  worse," the “complaints
processing system" was a4 "bureaucratic nightmare" that
"processed [complaints] slowly, if at all," resulting in a
huge "backlog," while al the same ume the agency
"proceeded  with  farm  foreclosures—even  where
discrimination may have contribuicd 1o the farmers'
plight." fd. at 22-25. "Minority farmers,” the report
concluded, "lost significant amounts of land and
polential farm income as a resull ol discrimination by
[USDA] programs.” Zd. at 30.

Aller Congress intervened 1o preserve the farmers'
claims by tolling the Equal Credil Opportunity Act's two-
year statule |[**4| ol limitations, see Pigford v.
Glickman, 185 I'RD. 82, 88-89 (D.D.C. 1999) (citing
153 U8.C. § 1691e(f)), the parties entered into a consent
deeree. Designed to "ensure thal in their dealings with
USDA, all class members reccive full and [air treaiment
that is the same as the treatment accorded to similarly
situated  white persons,” the decree  establishes
procedures [or resolving class members' individual
claims. Consent Decree at 2. Specifically, the decree
allows class members to choose between two claims
procedures, known as Tracks A and B. In recognition of
the Tact that "most ... |class| members ... had little in the
way ol documentation or prool™ of ¢ither discriminatory
treatment or damages suffered, Track A awards S 50,000
to those farmers able 1o "meet only a minimal burden of
proof." Pigford, 185 FR.D. at 103, Track B-the
mechanism at issue here--imposes no cap on damages,
but requires farmers who choose this track, after limited
discovery consisting "essentially |of] an exchange of lists
ol wilnesses and exhibits and depositions of the opposing
side's  witnesses," to  prove their claims by a
preponderance of ] the evidence in one-day mini-
trials before an arbitrator. Jd. at 106. Sct forth in
paragraph 10 ol the decree, Track B establishes strict
time frames: the arbitrator sends a hearing notice within
10 days of receiving a Track B claim and holds 4 hearing
no more than 150 days later; al least 90 days belore the
hearing, the Department and claimant file and serve on
cach other witness lists, summarics of dircct (estimony,
and copies of all exhibits; discovery ends no later than 45
days before the hearing; and no fewer than 21 days
before the hearing, both sides |*921]| list wilnesses they

intend to cross-examine and file sunmmaries of all legal
and factual issues. Consent Decree I 10(a)-(e). Lrack A
and B decisions are final, except that the losing side may
petition for review by a court-appointed monitor. 7d. P T
9(aj(v), SOV, 10(1), 12(b)iii).

Lollowing notice to the class and a hearing, the
district court approved the consent decree as "fair,
adequate, and reasonable,” pursuani 1o Tederal Rule of
Civil Procedure 23, Pigford, 185 LRD. at 113,
According 1o the district court, the decree represents an
"historical [irsl step loward righting the wrongs [**6]
visited upon thousands of African-American farmers
for decades by the [USDAL" Pigford v. Glickman, 127
1. Supp. 2d 35, 40 (D.D.C. 2001). Our opinion affirming
the district courl's approval of the decrce noted ils
importance lor both the farmers and the government: the
"United States is likely to provide an cstimated S 2
billion in debt relief and monetary payments in
consideration for the dismissal of the class's complaint.”
Pigford v. Glickman, 340 T1.S. App. D.C. 420, 206 F.3d
1212, 1214 (D.C. Cir. 2000). Ultimately, 21,546 claims
were accepled for review--21,358 under Track A and 188
under Track B.

The decree provided for class counsel Lo receive an
advance payment of $ 1 million in fees to cover decree
"implementation.” Consent Decree P 14(b). The decree
entitled counsel to seck additional fees under the Equal
Credit Opportunity Act, 15 U, § 169 1c(d), for their
work in comnection  with filing the action and
implementing the decree, Consent Decree P 14(a). One
year into the implementation process, the district court
"ook the extraordinary step of awarding a second
advance" —this time for § 7 million. Order of the United
[**7] States District Court for the District of Columbia
al 2 (Mar. &, 2001) (No. 97cv01978). The Department
and class counsel cventually sculed all fee claims for §
14.9 million. Attormeys and firms sharing the fees were:
Alexander J. Pires, Jr., of Conlon, Franlz, Phelan, Pircs
& Leavy; Phillip L. Lraas, of Tuttle, Taylor & Heron;
J.1.. Chestnut, of Chestnut, Sanders, Sanders & Pellaway;
T. Roe Trazer, of Langston, Trazer, Sweet & Treese;
Hubbard Saunders TV, of The Terney Tirm; Othello
Cross, ol Cross, Kearney & McKissic; Gerard Tear, of
Speiser Krause; and William J. Smith.

Several months after ¢ counsel received their
sccond fee advance and just two woeks prior to the
deadling for filing petitions for monitor revicw [or the
"vast majority of claimants [in both tracks]," class
counsel filed an emergency motion seeking an extension
of time. Order of the United States District Court for the
District of Columbia at 2 (Nov. 8§, 2000) (No.
97¢v01978). Counsel revealed (hat they had filed only a
small fraction of the total petitions requested by the
farmers, Concerned that "counsel's lailings ... nol be
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visited on their clients," i

at 3, and relying on "explicit

assurances” by [**8] counsel as to the work load they
could realistically shoulder into the fwure, Pigford v.

Veneman, 141 T. Supp. 2d 60, 62 (D.D.C. 2001), the
district court permitied counsel 1o [ile pro forma petitions
by the original deadline and then to either file supporting
materials or to withdraw the petitions at he rate of at
least 400 petitions per month, see Order of the United
States District Court for the District of Columbia at 56
(Nov. 8 2000) (No. 97¢v01978).

A few months later, the district courl obscrved "a
very disturbing trend™: class counsel had lailed (o meel
their monthly quota "even once." Pigford, 141 I'. Supp.
2d at 62. Worse still, counsel had "drastically cut its
stafl, bringing Class Counsel's ability to represent the
|[farmers| inlo serious question.” 7d. "Alarmed by Class
Counscl's consisient failure” o mceel decree timelines,
the district [*922] cowrt noted counsel's "remarkable
admission that they never had a realistic expectation of
meeting" agreed-upon or courl-ordered deadlines [or the
monitor review process. Order of the United States
Distriet Court for the District of Columbia at 23 (Apr.
27, 2001) (No. 97¢v0197R). The court [**9] described
counsel's perlormance as "dismal"--"bordering on legal
malpractice"--and "wondered" whether class counsel
would have been in such a predicament had they not
filed "ihrec new sister class actions” againsl the
Department. 7d. at 2-3 & n.1, 5.

‘The district court eventually imposed a series of
escalating daily fines on class counsel for untimely
monitor review flings. Pigford v. Veneman, 143 F.
Supp. 2d 28, 32 (D.D.C. 2001). Instead of simply
submitting materials in support of their clients' petitions
in a more timely [ashion, however, counsel drastically
increased the raie au which they withdrew petitions lor
monitor review--from 19% to 48%--"once again” lcading
the district court to "question Class Counsel's fidelity to
their clients." Pigford v. Veneman, 148 F. Supp. 2d 31,
33 &n.1(D.D.C.2001).

Class  counscl's failurc 1o copc with  their
responsibilities extended to the Track B process.
Consider the case of Tarl Kitchen, a farmer from
Arkansas who filed a Track B claim. Kiichen was
initially represented by Jesse L. Kearney, a member of
one of the firmy sharing in the fee award, Cross, Kearney
& McKissic. During the course of representing [¥¥10]
Kitchen, Kcearncy obtained cxtensions ol scveral
paragraph 10 deadlincs cither with consent or over the
Department's objection. Around the time the Department
agreed to pay class counsel $ 14.9 million, Keaney
missed the deadline (already extended by mutual
consent) 1o submit writien dircet testimony. Kearncy's
failure could have drastic consequences, for absent
submission of tesimony, Kilchen’s claim will "be

extinguished." Appellees' Br. at 12; see afso Consent
Decree I 10(g) (putting the burden of proof on the
claimant).

Tn the meantime, the district court, deeply concerned
about the decree’s viability, asked the Amcrican Bar
Association Committee on Pro Bono and Public Services
to "assemble a team of pro bono lawyers to assist Cla
Counsel on an emergency basis." Order ol the United
States District Court for the District of Colunibia at 7
{Apr. 27, 2001) (No. 97¢cv01978). In response, lawyers
[rom the Pro Bono Commilice and the firms of Amold &
Porter and Crowell & Moring recruited some of
Washington's largest law firms: Covington & Burling;
Sidley, Austin, Brown & Wood; Steptoe & Jolmson;
Swidler, Berlin, Shere(lf & Fricdman; and Wilmer,
Cutler, and Pickering. The district [**¥11]  courl,
recognizing the competing demands on ¢lass counscl
arising out of their representation of multiple claimants
in both tracks and at various stages of the claims
resolution process, hoped that this added assistance
would lift the "heavy burden of Irack B litipation from
the shoulders of Class Clounsel," enabling them to "focus
on the potition [for monitor review] process." Pigford,
143 F. Supp. 2d at 30 0.1,

Pro bono counsel took over the representation of
Tearl Kitchen and asked the Department to extend the
time for filing written direet testimony. The Department
refused. As a resull and because class counsel had
apparently missed deadlines in other lrack B cases, pro
bono counsel filed a "motion to endow," asking the
district court "o interprel (and il necessary, 1o modily)
the Consent Decree, so that Arbitrators have discretion to
extend deadlines when strict compliance with the
original scheduling framework would defeat the Decrec's
overarching remedial purposes.” Pls."' Mot. o Endow at
1. [%923] Granting the motion, the district court found it
"implicit” in the Decree's terms that arbitrators have such
discretion. Ligford v. Veneman, 182 F. Supp. 2d 50, 53
(D.D.C. 2002). [**12]

The Department appeals. Atits request, we eniered a
stay pending appeal.

1.

District courls possess two lypes of authorily over
consent decrees. Tirst, they may interpret and enforce a
decree to the extent authorized either by the decree or by
the related order. See  Bd. of Trustees of Hotel & Rest.
Employees Local 25 v, Madison Hotel, Inc., 321 U.S,
App. D.C. 145, 97 F3d 1479, 1484 n.8 (D.C. Cir. 1996)
(observing that a disirict court retains enlorcement
jurisdiction over a sdtlement if litipants so provide in
their stipulation of disnii: or the dismissal order
incorporales the selilement terms). Sceond, they may
modily a decree pursuant 1o Tederal Rule of Civil
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Procedure 60(b)(3). See  Rufo, 502 11.S. at 378-79
(holding that the Rule 60(b)(5) standard for modifying
Jjudgments applics 1o consent decrees). These two
sources of authority reflect a consent decree's hybrid
character, having qualilies ol both contracis and court
orders. See  id. at 378 (explaining that a consent decree
"is contractual in nature” but also "an agreement that the
parties desire and expect will be reflected in, and be
enforceable as, a judicial decree"). [**13]

The farmers bascd their "motion 1o endow™ on both
sources of authority. In granting the molion, the disuricl
courl explained that it was exercising iis "authorily to
enforce und to interpret an approved Consent Decree."
Pigford, 182 1. Supp. 2d at 51. Although the cowt thus
never addressed the question of ils Rule 60(b)(5)
authorily, the farmers maintain that we may alfirm the
order on cither ground. We consider cach in turn,

Interpreiation and nforcement

Reasoning that the decree "explicitly allows for ils
construction in a liberal manner," and that paragraph 10
"delegates" the district court's authority over lrack B
claims to arbitrators, the district court found it "implicil
in the terms of the Consent Decree” that arbitrators “have
cssentially the same authority over Track B hearings that
a trial judge would have over a trial or related pre-trial
proceedings," including "discretion to allow for revision
of certain deadlines, even afier the deudlines have
passed, so long as justice requires the revisions and
provided that the burden on the defendant is not so great
as to outweigh the interest of the claimant in fully
presenting his or her claim." Id. al 51-53. |**14] The
Department argues that the consent decree pives the
district court no such authority. According to the
Department, the district court's only authority cither to
interpret or enforce the consent decree comes [rom
paragraph 13, which "concerns ... alleged violations ol
any provision of the ... Decree,” and directs "the person
seeking enforcement of a provision of the ... Deeree" to
attempt  to  resolve any problems without court
intervention and then 1o seck cnforcement  through
contempt proceedings. Consent Decree P 13; see also id.
T 21 (retaining the court's authority to enforce the decree
through contempt proccedings). Since the farmers
neither alleged a vielation nor invoked the procedures for
"seeking enforcement,” the Department contends that the
district court lacked jurisdiction to consider the "motion
to cndow." Delending the district court’s order and
relying on our stalement in Becketr v. Air Line Pilots
v'nthat it is a"well-established principle that a trial
court retains jurisdiction to enforee its consent decrees,"
995 1:.2d 280, 286 (D.C. Cir. 1993), the farmers argue
that the order was "properly grounded on jurisdiction
‘ancillary' to that explicitly |#15] conferred |#924] by
paragraph 13," Appellees’ Br. at 21. Pursuant (o this

"aneillary jurisdiction," the farmers contend, the district
cowrt properly "enforced" the decree's "overarching
remedial purposes.” Jd. at 20. The farmers also argue
that quite apart from paragraph 13, the district court had
"inherent" authority 10 interpret the decree. /d. at 21.

We agree with the Department. In Kokkonen v.
Guardian Life Insurance Co. of America, the Supreme
Court held that a district court lacked "ancillary
jurisdiction" to enforce 4 consent decree because neither
the deerce nor the order dismissing the case expressly
retained jurisdiction to do so. 511 U.S. 375, 380, 128 L.
Fd. 2d 391, 114 8. Cu 1673-81 (1994). Alihough
Kokkonen differs from the situation here—the consent
decree in this case does retain certain enforcement
Jjurisdiction--the decision icaches thal district courls
enjoy no [reeranging "ancillary” jurisdiction Lo enforce
conscnt decrees, but are insicad constrained by the terms
of the decree and related oder. See 511 U.S. at 381
(explaining that if the dismissal order had retained
jurisdiction or incorporated the setillement, then "a breach
of the agreement would be a violation [*¥16] of the
order, and ancillary jurisdiction 1o cnforee the agreement
would therelore exist"). Accordingly, an cnforcement
clause limited by its plain language, as is paragraph 13,
to situations involving decree violations confers no
ancillary jurisdiction to enforce the decree's "overarching
... purposes.” Indeed, when (he district court approved
the decree, it observed that the partics added the
enforcement provision because the original version
"appeared 1o prevent the Court from exercising
jurisdiciion in the event that the USDA did not comply
with [its] terms," Pigford, 185 I'R.D. at 110, bolstering
our view that the enforcement provision means what it
says.

Beckerr does not warrant a different result. Not only
did the Becketr decrce preserve the district court's
"jurisdiction over |the] case to enforce the terms of |the|
... deeree," 995 H.2d at 286, but the parly secking
enforcement in Beckeii--unlike the farmers here--alleged
that the other party had violated the decrec's lerms, 995
T.2d at 281,

Tiqually unpersuasive is the farmers' argument that
we need nol worry about paragraph 13's limilations
because the district [**17] court possesses "inherent”
interpretive power over the decree "whether or not for
explicit enforeement purposes.” Appellees' Br. at 21, For
onc thing, we scc no way the district court's interpretive
authority can bc unhinged from s enlorcement
authority. If the district court lacks paragraph 13
enforcement authority (hecause the farmers alleged no
violation), then the farmers an
intcrpretation that arbitralors may adjust paragraph 13
deadlines. Turthermore, none of the appellate cases cited
by the farmers supports their assertion thal "many cases
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.. have recognized the 'inherent’ jurisdiction of cowrts to
interpret  consent  decrees," id., apart from any
enforcement power. Two ol the cases involved deerce
modifications, not interpretations. See  Waste Mgmt. of
Ohio, Tne. v. Davron, 132 F.3d 1142, 1146 & n4 (6th
Cir. 1997); Alberti v. Klevenhagen, 46 1°.3d 1347, 1365
(5th Cir. 1995). The third upheld, as a valid consent
decree interpretation, a district court's imposition of
interim deadlines not specified in the decree. See  Juan
F. By and Through Lyach v. Weicker, 37 F.3d 874 (2d
Cir. 1997). The order in that [**18] case, however-
unlike the one here--provided for court intervention
"when plaintiffs showed the defendant was ‘likely' to be
in noncompliance”; the additional deadlines represented
a permissible [*925] interprelation because they served
to "ensure compliance." Jd. at §79.

Our conclusion that the district court’s interpretive
and enforcement authority depends on the terms of the
decree and related court order, rather than on some
"ancillary” or "inherent” power, comports with a consent
decree's contractual character. See  Rufo, 502 U.S. at
378. In this case, lor example, the farmers and the
Department bargained over ‘Irack B's time [rames. Track
T's "abbrevialed and unambiguous deadlines," (he
Department candidly tells us, serve its interests by
"limiting, the number of class members who ... opt for the
Irack B process and ... cnhancing (he government's
ability (o defend against | thosc| claims.” Appcllant's T,
at 24-25. The parties also bargained over paragraph 13,
agreeing to limit district court enforcement authority to
situations where the decree is violaled. To now hold that
the distriet court, through either some "ancillary”
authority to enforce the [**¥19] decree absent a violation
or "nherent" authorily o imerpret it, may pernit
extensions ol Track B deadlines would not only deny the
Tepartment the benelit ol its bargain, but would also
discourage settlements. Who would sign a consent
deerce if disirict courts had [ree-ranging interpretive or
enforcement  authority untethered from the  decree's
ncgotiated Lerms?

Modification

The farmers argue that even if the district court
lacked authority o interpret the decrec (o allow
extension of Track B deadlines, we may still affirm the
order as a proper modification pursuant to Rule 60(b)(5).
‘Ihis rule permits courts, "upon such terms as are just,” to
"relicve a parly or a parly's legal representative from a
final judgment, order, or proceeding ... il it is no longer
equitable that the judgment should have prospective
application.” "[A] significant change in circumstances,”
the Supreme Court has held, may "warrant[ ] revision of
lal decrce™ Rufo, 502 U.S. at 383, Such changed
circumstances include "unforeseen obstacles” that make
a decree "unworkable" 7d. at 384. Any modilication

must be "suitably tailored to the changed circumstances.”
[**20] Id. at 383.

According 0 the farmers, two “significant changed

circumstances”  make  the consent  decree
"unworkable." They [rst peint o a "dramatic and
unexpected expansion in cla size"--from 2000 (the
number originally estimated) to 22,000 (the final
number). Appellees’ Br. at 31. As the Depariment points
out, however, at the time the distriet court approved the
deeree, the partics realized the class alrcady had between
"15,000 and 20,000 members.  Pigford, 185 FR.D. a
94, Although this may well suggest that the actual
increase  was not ignificant”  enough to  justify
modification, we decline to resolve that issue, for the
district court did nol rely on the larger class sizc as a
basis [or the order at issue here.

Class counscl's "inability to represent all Track B
claimants adequately,” Pigford, 182 T. Supp. 2d at 52,
the farmers next argue, also provides a basis lor a Rule
60(b)(5) modification. The Department concedes not
only that counsel for "Kitchen and a number of other
class members"  commilied "what appears 1o be
malpractice," but also that this represents a "relevant new
fact." Appellant's Br. at 28 Fven so, the [**21]
Department insists, the farmers' renedy is not to deny
the Department the benefit of its bargained-for Track B
deadlines, but rather to sue ¢ counsel for malpractice.
" "Clients must be held accountable for the acts and
omissions of their attorneys.' " fd. at 29 (quoting Pionecr
Inv. Servs. Co. v. Brunswick Ass [#926] 507 U.S.
380,396-97, 123 1. Ed. 2d 74, 113 §. CL 1489 (1993)).

As a general matter, the Department is correct. In
Link v. Wabash Railroad Co., the case on which the
Department primarily relies, the Supreme Court held that
the failure of plaintif lawyer (o attend a pretrial
conlerence justilicd dismissing (he case for want of
prosecution. 370 T.8. 626, 633, 8 T.. Tid. 2d 734, 82 8.
Cr. 1386 (1962). Beeause plaintift "voluntarily chose
[his] attorney as his representative,” the Court held, he
could "| [not ... avoid the conscquences of the acts or
omissions of this freely selected agent.” 370 TS, at 633-
34

Neither Zink nor any other case the Department
cites, however, was a cl ction. Tn this case, except for
the three named plaintiffs, not one of the thousands of
class members "voluntarily chose” class counsel. Quite
1o the contrary, [**22| by certilying the class, the
disirict court cffcetively appointed counsel for the
farmers, Under Rule 23(a)(4). moreover, the district
court, as a condition of class certification, had to find
that ¢lass counsel would "adequately protect the interests
of the class." FED. R. CLV. P. 23(a)(4); see also
McCarthy Kleindienst, 239 U.S. App. D.C. 247, 741




115

Page 6

352 U.S. App. D.C. 214; 292 F.3d 918, *;
2002 .S, App. L.EXTS 12283, **; 53 Fed. R. Serv, 3d (Callaghan) 275

11.2d 1406, 1411 n.3 (D.C. Cir. 1984) (noting that Rule
23's requirement of adequate representation encompasses
"concerns about the competency of class counscl”
(internal quotation marks and citation omitted)).
Fxercising this responsibility, the district court lound
that "Mr. Alexander Pires and Mr. Phillip I'raas as lead
counsel and Mr. TT.. Chestout, Mr. Othello Cross, Mr. T.
Roe Trazer, Mr, Hubbard T. Saunders, TV, Mr. Gerald
Lear and Mr. James Myart, Jr., all serving as of counsel
... demonstrated that they will advocale vigorously [lor
the interests of the class" and therefore "adequately will
represent the interests of the class." Pigford v. Glickman,
182 1.R.D. 341, 350 (D.D.C. 1998).

In so distinguishing Link, we do not mean to suggest
that the presumption of cliont accountability for atlorney
|#*23| conduct has no applicability in class actions.
Certainly a contrary rule would make class action
settlenients problematic. Moreover, the Rule 23(a)(4)
finding of class counsel adequacy may partially
substitute for the free choice found in conventional non-
class litigation. Like most presumptions, however, this
one is rcbutable. And in liigation involving a class--
delined from the outsel by its numerosily--where counsel
is not in fact freely chosen by class members, it is logical
that the presumption should be more easily overcome
than if the clients had in fact freely chosen their
allorneys.

AL oral argument, the Department pointed out that
even though the farmers may not have "freely selected"
class counsel to pursue the underlying litigation, the
decree permils them Lo choose other lawyers [or Track A
or B representation. Accordingly, the Department argues,
holding the farmers accountable for their lawyers'
dismal performance is perfeetly  appropriatc.  We
disagree. Although the decree technically permils class
members (o relain other  lawyers, we  think  the
circumstances of this case, together with the terms of the
deeree itsell, make such choices unlikely. For one thing,
the deerce [**24] prohibits lawyers from charging for
their work in claims proccedings, see Consent Degree P
S{e), so lawyers desiring payment must seek fees
pursuant to the Tequal Credit Opportunity Act, 15 T1.8.C.
§ 1691e(d). Class counsel, however, received an
advance fee award to provide such services. Class
counsel also benefit from the district court's Rule 23 seal
of approval. No wonder Earl Kitchen (the only claimant
Tor whom the record contains relevant information) was
represented by JTesse Kearncy, a member of ong of the
firms that shared in the fee advance and ultimately the $
14.9 million settlement. [*927] Beeause Kitehen did not
"voluntarily choose” Keamey in the usual sense, we see
no basis for holding Kitchen responsible Tor Kearncy's
failure to file direct testimony on time,

Contrary to the Department's arpument, we see
nothing unfair about this result. Although we have no
doubt that the Deparument expected Track B's tight
deadlines to discourage claims--even to make them less
winnable--the Department never counted on class
counsel's virtual malpractice. Indeed, the decree itself
assumes competent representation for the farmers, The
decree's express purpose is |**25] to "ensure that in
their dealings with USDA, all class members receive full
and [lair treatment,” Consent Decree at 2, and its "main
accomplishment was the establishment of a process 0
adjudicate individual claims.” Opinion and Order ofthe
United States District Court for the District of Columbia
at § (Mar. 8, 2001) (No. 97¢v01978) (emphasis added).
Unless the farmers have competent counsel, we cainol
imagine how they could ever obtain "full and [air
treatment” in a claims process where (as in Kitchen's
case) missing a single deadline could be fatal.

Tor all of these reasons, we conclude that class
counsel’s [ailure to meel critical Track B deadlines
amounts to an "unforeseen obstacle” that mukes the
decree "unworkable." R, 502 U.S. a 384. To hold
otherwise would sanction the farmers’ double belrayal:
[irst by the Depariment, see CTVIT. RIGTITS AT TIIR
UNITLED STATLS DEPARTMUENT or
AGRICULTURE 2-30, and then by their own lawyers.

Having said all this, however, we cannot affirm the
challenged order as a proper Rule 60(b)(5) modilication
because  of  Rufo's second requirement—that  the
modification be "suitably tailored to the changed
circumstances.” 502 U.S. a1 391, [**26] Because the
distriet court viewed its order as an interpretation, not a
madification, it had no occasion to consider the tailoring
requirement. 1o our view, the order, vesling arbitralors
with generic authorily (o revise deadlines "so long as
Jjustice requires," Pigford, 182 F. Supp. 2d at 52-53, is lar
t00 broad. Although the order restores the farmers to the
position in which they would have been but for counsel's
dismal performance (it may cven, as the Department
argues, pul them in a beter position), the order
potentially deprives the Department of all Track B
deadlines. By contrast, a "suitably tailored" order would
relurn borh parties as nearly as possible (o where they
would have been absent counsel's failures. In Kitchen's
case, a properly "tailored" remedy would, for example,
reset the Track 13 clock at the point in the process where
Kearncy dropped the ball, cstablishing a new deadline
lor submilting dircet testimony and lcaving subsequent
deadlines unchanged. Whatever tailoring method the
district court ultimately adopts, see  United Stales v.
Western Llec. Co., 310 U8, App. D.C. 281, 46 1'3d
1198, 1207 (D.C. Cir. 1995) (recogniving a |**27]
district court's "considerable discretion” in fashioning a
Rule 60(b)(5) medification), it must preserve the essence
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of the parties' bargain: for the farmers, an opportunity to
have their individual claims pursued by competent
counscl; and for the Depariment, the benefit of the
consent decree's tight deadlines.

.

We reverse the district court's order und remund the
case for proceedings consistent with this opinion, Rule

O0(b)(3), and Rufo v. fnmuates of the Suffotk County Jail,
502 U.S. 367, 377, 116 L. Ld. 2d 867, 112 8. Ct. 748
(1992). See 28 U.S.C. § 2106 (authorizing federal
appellate courts to "remand the cause and ... require

*928| such further proceedings to be had as may be just
under the circumstances").

So ordered.
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OPINTON:

[*1213] ROGLRS, Circuit Judge: Leonard C.
Cooper appeals the district courl's order approving a
consent deeree settling lawsuits brought by a class of
approximately 20,000 African-Amcrican farmers, ol
which Mr. Cooper is a | **2] member, against the United
States Departiment of Agriculture ("USDA"). nl See
Pigford v. [*1214] Glickman, 185 I R.D. 82 (D.D.C.
1999). Under the decree, the United States s likely to
provide an estimated $ 2 billion in debt relief and
monetary payments in consideration for the dismissal of
the class’ complaint alleging that USDA systematically
discriminated against them on the basis of their race. See
id. at 111, Making no ¢laim that the farmers’ individual
claims cannot be fairly and justly resolved under the
decree, Mr, Cooper contends instcad that the benelits of
the consent decree are illusory because USDA has
reserved the right in paragraphs 19 and 21 to undo the
decree by regulatory fiat, depriving the farmers of any
judicial relief and, thus, the district cowrt abused its
discrction in approving the decree as [air, adequate, and
reasonable under Rule 23(e) of the Tederal Rules of Civil
Procedure. As clarified by stipulations in the briefing and
oral argument on appeal, no basis exists 1o conclude that
USDA would promulgate such a regulation under laws in
effect when the decree was approved by the district
court. While paragraph 19 leaves the class 3]
cxposed o potential congressional cnactments nullifying
or modilying the consent deeree, the ¢lass would bear
that risk in any event, at least so long as the decree
remains  exeeutory.  Additionally,  Mr.  Cooper's
contention concerning the limitation of the district court's
authority by paragraph 21 is inconsistent with the plain
language of that provision. Accordingly, because Mr.
Cooper's contentions are unpersuasive on their own
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terms, and, in light of the benefits conferred on the class
by the decree taken as a whole, we find no abuse of
discretion by the district court, and we alfirm.

nl Mr. Cooper is the only member ol the
class to appeal although in noting his appeal he
purported to file on behalf of himself individually
and as a representative ol a clags o African-
American farmers, sending copies to nine named
persons. None of those persons is a named
appellant, however. The class representatives, the
named plainiifls in the district court, and the
Secretary of Apriculture are appellees.

L

The |**4| consent decree setling the class action
was the product of lengthy and, al times, contcntious
negotiations. The background is set forth in Judge
Friedman's comprehensive opinion, Pigford, 185 FR.I.
al 89-92, [amiliarily with which is assumed, and wc
repeat only the details necessary for this opinion. n2

n2 The district cowrt's opinion appears as un
appendix o this opinion.

USDA indirectly administers programs that provide
credit and other benefits to farmers. The USDA's credit
and benelil programs are [ederally [unded, but the
decisions Lo approve or deny applications [or credil or
benefits arc made at the county level by a commitiee off
three o five members clected by local farmers and
ranchers. Tn addition to acting on credit and benefit
applications, the counly commiliee appoints a county
executive  to  a farmers in  completing  their
applications and 1o recommend 1o the county commitice
which applications should be approved. fd. ai 86. USDA
has promulgated a number of [**5]  regulations
governing how these officials are to administer the credit
and benefit programs, but the evidence before the district
court shows that USDA has cxcrcised litile oversight
regarding how applications historically have been
processed at the county level, 7d. at 86-88. For years,
Alrican-American farmers, who have been significantly
under represented on the county committees, see id. at
87, have complained that county officials have exercised
their power In a racially discriminatory manner, resulting
in delayed processing or denial of applications for credit
and benelits by  Alrican-American  farmers  not
experienced by while farmers who are similarly
situated. fd. at 87-88. Such discriminatory treatment is
prohibited by statute und by regulation. See 15 US.C. §
1691(a) (1994); 7 CFR. § § 1551, 1552 (1999). In
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Decenmber 1996, the Secretary of Agriculture appointed 4
Civil Rights Action Team to investigate allegations of
racial discrimination in the adminisiration of TISDA
credit and benefit programs, and, in Tebruary 1997, the
USDA Tnspector (General reporled that USDA had a
backlog of discrimination [**6] complaints in need of
immediate attention.  |[¥1215] The Tresident and the
Secretary thereafter sought appropriations to carry out
the recommendations to improve USDA's civil rights
clforts, Pigford, 183 FR.D. at 111,

On August 28, 1997, ihrec Alrican-American
farmers [(iled suit on behall of a putative class ol
similarly situated African-American farmers alleging
racial discrimination in the administration of USDA
programs and further harm  from (he allegedly
surreptitious dismaniling of TUSDA's Office of Civil
Rights in 1983, which together were alleged 1o violale
the Lifth Amendment, the Administrative Procedure Act,
SUS.LC. § 551 ef seq.: Title VT of the Civil Rights Act
ol 1964, 42 TU.S.C. § 2000d; and the Fqual Credit
Opportunity  Act ("LCOA"™), 15 USC. § 1691,
prohibiting discrimination in consumer credit. Following
amendments (o the complaint, the district court granted
class certification in October 1998, See Pigford, 185
L R.D. at 90. At that tine, most of the farmers' LCOA
claims were arguably barred by a two-year statute of
limitations. See 15 US.C. §  169lc [**7] ([}
Responding Lo petitions [rom class members, Congress
enacted, and the President signed in November 1998, an
amendment to retroactively extend the limitations period
lor persons who had filed administralive complainis
between January 1, 1981, and July 1, 1997, for acts of
discrimination oceurring between January 1, 1981, and
December 31, 1996, n3 A sccond class  acuon,
Brewington v. Glickman, Civ. No. 98-1693, (iled in July
1998 and making similar allcgations covering a different
time period, was conselidated with #igford for purposes
ol sclilement, and a new class was certilied. See Pigford,
185 E.R.D. at 90.

03 Se¢ Pub. T.. No. 105-277, § 741, 112 Stat.
2681 (codified at 7 U.S.C. § 2297, notes); see
also Statement By President William I, Clinton
Upon Signing H.R. 4328, 34 Weekly C
Doc. 2108 (Nov. 2, 1998) ("This bill will also
address the long-standing diserimination claims
ol many minority farmers by adopting my
request Lo waive the statuie of limitations on
USDA discrimination complaints that date back
to the carly 19808."), reprinted in 1998
U.S.C.CLAN. 582,

3
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Ay the liebruary 1999 trial date drew near, the
parties’ negotiations shifted from individual claims to a
global sctlement, id., and with the assistance of a court-
appointed mediator, the parties developed and agreed to
a consent decree that contemplated a two-irack dispute
resolution mechunism to determine whether individual
class members had been the victims of discrimination
and, if so, the amount of monetary relief to which they
were entitled. If a class member opts for resolution under
Track A, "class members with litle or no documentary
evidence [will receive] a virtwally automatc cash
payment of § 50,000 and forgiveness of any debt owed to
USDA," 185 I'R.D. at 95; whereas, class members
opting, for Track B resolution have the opportunity to
prove their claims in a onc-day mini-trial before an
arbitrator and, il successful, the amount o monetary
damages is not capped. /d. Class members dissatislicd
with the opportunity for resolution of their ¢laims under
either Track A or Track B could opt out of the class
within 120 days ol entry ol the consent decree, and file
individual lawsuits. X/, The district court is to appoint a
monitor from & list of names [*#9] provided by the
parties "o track and report on USDA's compliance with
the terms ol the Consent Decree." Id. at 109.

By law, the proposed consent decree could not take
effect until the district court had approved it, see TTD. R,
CLV. P. 23(¢), and the district court's approval could not
be granted until notice had been given 1o the class of the
proposed settlement and 4 fairness hearing had been held
to determine whether the "settlement is fair, adequate,
and reasonable and is not the product of collusion
between the parties.” Pigford, 185 I.R.D. at 98 (quoting
Thomas v. Albright, 139 1:3d 227, 231 (D.C. Cir. 1998)).
‘The district court held a day-long hearing in which
representatives ol eight organizations and sixteen
individuals, including Mr.  Cooper, voiced  their
objections to the terms of the proposed consent decree.
Many, including Mr. Cooper, [*1216] objecied lo the
absence of certain forms of prospective structural relief,
notwithstanding the act that the complaint, as amended,
did not seek such mjunctive relief. 185 I'R.D. at 110.
While USDA was likely to face billion-dollar monetary
liability under the decree, no changes Lo the [**10]
county committee system were mandated, and objectors
feared that no improvements would be made to the way
in which the farm credit and non-credit programs arc
administered. See Transcript of Fairness TTearing ("Tr."),
Mar. 2, 1999 at Joint Appendix (TA) 388 (Mr. Bowens);
493 (Mr. Cooper). They also maintained that insufficient
information had been exchanged during (he discovery
period leading up to the scttlement. However, at the
lairness hearing, ncither Mr. Cooper nor his counscl
voiced the objections raised now on uppeal to paragraphs
19 and 21 of the decree. Tnstead the National Couneil of
Community Based Organizations in  Agriculture

("NCCBOA") argued to the district court that paragraph
19 "contemplates that a future statute or regulation may
interfere with the relief that is provided by the decree.”
Tr. at JA 410. Without specifically mentioning paragraph
21, NCCBOA objected 1o that provision on the grounds
that the class members "are remitted to contract law
claims against the Government, but the contract here
expressly provides that they can't have their claims
reinstated and the Government has got a defense because
ol 115 new regulation o the reliel that's provided by
[*#11] the Consent Decree.” Tr. at JA 411,

Following the hearing, the disirict court suggested
fourteen changes to the proposed consent decree,
inchuding modifying paragraph 19 to require USDA to
use ils best clforts (o comply with laws prohibiting
discrimination and modilying paragraph 21 1o make clear
that the district court retained jurisdiction (o enforce the
consent decree with its contenipt power. The class and
TUSDA rejected the first suggestion and adopted the
second. The district court then allowed another round of
written objections to be filed to the revised consent
deeree. n4 Alier considering all of the objections and the
enlire record, the disirict courl approved the proposed
consent decree as [air under Rule 23 and ordered that the
decree be entered. Mr. Cooper noted an appeal from the
order, but he did not seek a stay of proceedings under the
consenl deerce pending appeal. nS

n4 Objections made directly by Mr. Cooper
questioned  whether  class  counsel  truly
represented the interests of the class members and
supgested that the decree contain a provision
rendering it void if either USDA or class counsel
took  steps  to obstruet  the  district  court's
Jjurisdiction Lo enforce the proposcd decree, Mr,
Cooper's counsel, on behall of Mr. Cooper, filed
eight pages of objections, which also questioned
the capacity of class counsel to represent the
class, but made no mention of either paragraphs
19 nor 21 nor of the enlorceability of the decree
as 4 general matter. Tn addition, the North
Carclina Association of Black Tawyers T.and
T.oss Prevention Project al North Carolina Central
University Law School filed a set of objections
jointly with three other organizations, including
NCCBOA, which stressed, among other things,
the vicw that in light of paragraphs 19 and 21, the
district courl’s conlempl power was inadequale o
enforce the decree. |*#12]

n5 Although the figures differ, USDA and
class counsel represented in their respective
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briefs that more than 20,000 persons have filed
claims under the decree. See Appellee USDA's
Br. al 15; Appellee Plaintiff Class' Br. at 12. At
oral argument, class counsel represented that as
ol February 25, 2000, decisions in 9,573 Track A
cases had been rendered of which 5,746 claims
were granted and paid in an amount totaling S
359,125,000, Of the 3,827 Track A claims that
were denied in whole or in part, one third have
been appealed under the terms of the consent
deerce. In additon, approximatcely 146 class
members have opted for resolution under Track
B. l'our cases have been completed, and eighty
others are in Overy.

.

The law is well scttled that the decision Lo approve a
consent decree is committed to the sound discretion of
the district court. See, e.g.. In ve Prudennal Ins. Co. of
Am. Sales Practice Lirig. 148 F.3d 283, 299 (3d Cir.
1998). The district [*1217] cowrt's role in reviewing the
deerec is 1o protect the inleresis of absent class members,
and that is [*f13] donc primarily by cvaluating the
terms of the sctilement in relation (o the strength of their
case. Se¢ Thomas, 139 1'.3d at 231. The appellate court is
not to substitute its views of faimess for those of the
district court and the parties to the agreement, see Class
Plaintiffs v. City of Seartle, 955 F.2d 1268, 1276 (9th Cir.
1992), but is only te determine whether the district
court's reasons for approving the decree evidence
appreciation of the relevant lacis and reasoned analysis
of those facts in light of the purposes of Rule 23. See
Thomas, 139 1°.3d at 231; see also Kickapoo Iribe v.
Babbitt, 310 U.S. App. D.C. 66, 43 F.3d 1491, 1495
(D.C. Cir. 1995). Mr. Cooper bears the burden on appeal
ol making a "clear showing” that an abusc ol discretion
has oceurred. See Moore National Ass'n of Sec.
Dealers, 246 11.S. App. D.C. 114, 762 F.2d 1093, 1107
(D.C. Cir. 1983). He has not done so; on the contrary, the
district court [ullilled the requirements ol Rule 23 in
exemplary fashion.

On appeal Mr. Cooper has abandoned the objections
he raised in the district court regarding the k of
prospective structural relief and [**14] confines his
challenge to the consent decree to paragraphs 19 and 21,
which he contends give USDA, in effect, the right to
unilaterally withdraw [rom the consent decree leaving
class members with no judicial remedy, Mr, Cooper thus
contends that the district court erred by failing to notify
class members specifically of the terms of the two
paragraphs and by approving the decree without
requiring alicration or deletion ol the two paragraphs. n6

n6 ‘The paragraphs under attack provide:

19. Defendant's Duty
Consistenl ~ With  Law  and
Regulations

Nothing contained in  this
Consent Decree or in the L'inal
Tudgment shall impose on the
delendant any duty, obligation or
requirenient, the performance of
which would be inconsistent with
federal — statutes  or  federal
regulations in effect at the time ol
such performance.

21, No Lffect if Default

Subject to the werms of P17,
above, [conditioning the decrec's
obligations on a final judgment
dismissing the complaint| and
following entry by the Court ol
Tinal Judgment, no default by any
person or party to this consent
Decree in the performance of any
ol the covenants or obligations
under this Consent Decree, or any
judgment or order entered in
comnection therewith, shall affect
the dismissal of the complaint, the
preclusion  of  prosecution  of
actions, the discharge and release
ol the defendant, or the judgment

entered approving these
provisions.  Nothing in the
preceding  sentence  shall  be

construed to affect the Courl's
jurisdiction 1o enfor¢e the Consent
Decree on a motion for contempt
filed in accordunce with 1> 13
[requiring parties to  conciliate
belore filing contempt motion].

The last sentence ol paragraph 21 was added aller
the fairness hearing.

J#15]

In his opening brief, Mr. Cooper contended that
USDA can usc paragraph 19 10 rencge on its agreement
in the consent deeree in one of three ways: (1) Congress
could pass new legislation that TTSDA could interprel 1o
preclude some or all of the relief provided by the decree;
(2) USDA could promulgate new regulations to the same
cffect withoul new legislation; or (3) USDA could
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interpret existing law to bar the relief provided in the
decree without promulgating a rule. In subsequent
bricling by appelleos class counsel and TUSDA, and at
oral argument, i has been clarified that there was no
intent that paragraph 19 include the second and third
possibilities; rather, USDA stipulates, and class counsel
concurs, in their respective briefs that paragraph 19
"simply recognizes the legal reality that Congress makes
the laws, and that it is the obligation of the government
to perform prospectively in conlormance with the then
binding laws cnacied by Congress." See Appellee
USDA's Br. at 25; Appellee Plaintiff Class' Br. at 11,

With that clarification, USDA's promise to perform
under the consent decree is not illusory because USDA
has nol reserved a unilaleral right lo withdraw, ¢f. Gray
v. American Express Co., 240 118, App. D.C. 10, 743
F.2d 10, 19 (D.C. Cir. 1984) [**¥16] (interpreting New
York [*1218] law), rather it would take action by
Congress to enable TTSDA to withdraw from the consent
decree. Consequently, under elementary principles of
contract law, USDA's promise to perform was backed by
consideration at the time it was made and the partics
have assigned to the plaintifl class the marginal risk that
Congress might nullily the agreement in some respect by
futwre legislation. Although the evidence before the
district court establishes the basis for class members'
mistrust of USDA and concern that (he risk may be more
than hypothetical, see Pigford, 185 FR.D. at 110, the
fact that Congress and the President acted quickly to
remove a limitations bar to the plaintiffs' recovery
indicates that as of Oclober 1998 all three tranches ol
the federal government had taken steps to aid in the final
resolution of the farmers' claims on the merits. The
disirict court noted the priority commilment of the
President and the Secretary ol Agricullure, spurred by
the cfforis of the African-Amcrican farmers, Lo obtain
funding to carry out recommendations improving
USDA's civil rghts offorts, as well as Congress'
"Mmprecedented action of tolling the statute [¥*17] of
limitations." 7. at 111, And Mr. Cooper acknowledged
through counsel on appeal that he has no evidence that
this three-branch commitment has waned. The district
courl could therelore reasonably conclude when
approving the decree that the risk of a radical about-face
in current federal policy was remote.

More fundamentally, even in the ahsence of
paragraph 19, the class would bear the risk of such
hypothctical legislation, at Ieast so long as the deerec
remuains executory. Sce Pennsvlvania v. Wheeling and
Belmoni Bridge Co., 59 1.8. (18 llow.) 421, 431-32, 15
L. Ld. 435 (1855); BellSouth Corp. v. FCC, 333 U.S.
App. D.C. 253, 162 F.3d 678, 692-93 (D.C. :
see also Landgraf v. UST Film Products, 311 1.8, 244,
273-274, 128 T.. Tid. 2d 229, 114 S, Ct. 1483 (1994);
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Rufo v. Inmaltes of Suffolk County Jail, 502 .8, 367,
378, 116 L. Lid. 2d 867, 112 8. Ct. 748 (1992). n7 Thus,
we need not pass upon Mr. Cooper's' contcntions
concerning  possible constitutional limitations on
Congress' power (o enact such legislation, see Plaut v.
Spendifrift arm, Inc., 514 1.8, 211, 131 L. Ld. 2d 328,
115 8. Ct. 1447 (1993), [**18] nor address the
ramifications of such legislation under the reasoning of
United Stafes v. Winstar Corp., 518 11.S. 839, 135 L. Ld.
2d 964, 116 S, €L 2432 (1996}, o conclude that the
disirict court did not abuse its discretion by approving
the proposed consent decree, as amended, which assigns
a risk to the plaintiff class that it would have borne in
any event.

07 Tt is 10 be noted that the reliel Mr. Cooper
sceks, an order vacating the decree and
remanding for trial, could require that plaintiffs’
cases be lried over a number ol years, se¢
Pigford, 185 FRD. at 104, and thus could
expose class mentbers to this risk for a far longer
period.

As o Mr. Cooper's contention that paragraph 21
deprives the farmers of the right to ask the district court
to modify the decree or reinstate their lawsuit in the
unlikely event that Congress passes legislation nullifying
the deeree, it 1oo relies on a misplaced congcern.
Paragraph 21 provides that if the government defaults on
its obligations |#¥19] under the decree, the plaintiff
class can enforce the decree only by motion for civil
contempt. Mr. Cooper reads this provision to also "strip[]
the district court of its authority to reopen the final
judgment" if Congress enaets legislation dlowing for the
decree o be nullificd in whole or in part. Tlowever, the
very basis for Mr. Cooper's contention concerning
paragraph 19 is, and USDA agrees, that USDA would
not be in default under the agreement if Congress passed
new legislation nullifying, or directing the Secretary to
nullify by rcgulation, the consent decree. Because that
action would not qualify as a default, the provisions of
paragraph 21 would not apply. Thus, Mr. Coopet's
contention thal the consent decree is unlair because the
¢l would not be able to seek relief under Rule 60(b) of
the Tederal Rules of Civil Procedure is mistaken. On its
face, paragraph 21 doces not foreclose that avenue of
reliel when TISDA has not [*1219] delaulied, and thus
were Congress 1o cnact the hypothesized legislation,
paragraph 21 would not bar the class from seeking
modification of the decree, subject to its ability to
"establish that a significant change in facts or law
warrants revision of the |*#*20]  deeree and that the
proposed modification is suitably tailored to the changed
circumstance.” Rufo, 502 T1.S. at 393,
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Moreover, not only do Mr. Cooper's contentions
collapse under their own weight, but even were they to
retain some persuasive foree, the court must evaluate the
district court's decision to approve the consent decree,
with whatever shoricomings paragraphs 19 and 21 might
present, in light of the agreement as a whole. See
Thomas, 139 T.3d at 231, In that context, there is no
doubt. that the district court exercised its discretion well
within the boundaries of the law. The serious concerns
and objections o the proposed consent decree werc
carcfully considered by the disirict court and balanced
against the likely alternatives in a manner reflecting a
considered and compassionate conclusion. See, e.g.,
Pigford, 185 I'R.D. at 101-04, 109-111. Neither Mr.
Cooper nor, lo our knowledge, any other class member
contends at this point that the provisions ol the consent
decree  providing  monctary  payments  and - loan
forgiveness are unfair or unreasonable, and we have no
oceasion to comsider whether these provisions are
otherwise unflair [**21] or unreasonable. As a resull,
Mr. Cooper has failed to meet his burden to show that
the enforcement provisions of the deeree are 50 infirm as
o render the enlire agreement unfair or unrcasonable.
Furthermore, our reasons for finding Mr. Cooper's
substantive contentions unpersuasive also lead us to
reject his procedural contentions that the district court

did not address the objections to paragraphs 19 and 21
with sufficient specificity and that notice to the class was
inadequate because it did not specifically describe
paragraphs 19 and 21.

The ultimate question belore the court is whether the
district court abused its discretion by approving a
consent decree, the principal provisions of which are an
indisputably [air and reasonable resolution ol the class
complaint, containing one paragraph that assigns to the
class a risk it would have borne in any cvent and another
paragraph (hat limits the mode of cnforeing the decree in
the event ol default, To ask the question is Lo answer iL.
Because it is clear that no abuse of discretion occurred
we do not reach the government's alternative argument
concerning whether it would he equitable for this court o
vacale the decree in light ol | #*22]| the number ol claims
that have been resolved in reliance on the decree.

Accordingly, we affirm the order of approval of the
district court.

APPENDIX
| ST APPENDIX IN ORTGTNAT |

{Pages 14 through 79 of slip opinion not available
electronically)
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JUDGES: [**1] PAULT. TRIEDMAN, TUnited States
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OPINTONBY: PAUT. T.. TRIEDMAN

QOPINION:
[#*3] MEMORANDUM OPINION AND ORDER

‘The Court has before it defendant's motion 1o sirike
plaintiffs' response Lo defendant's response (o the motion
to reopen all late clains due to mail delays, as well as
plaintiffs' opposition to the motion to strike and
defendant's reply. Upon consideration ol the partics'
arguments, Rule 11 and Rule 12(1) of the Federal Rules
ol Civil Procedure, and the challenged document dtsell,
the Court will grant defendant's motion to strike.

Tn a recent filing pertaining Lo its motion (o reopen
all late claims duc o mail delays, class counscl Chestnut,
Sanders, Sanders, Pettaway, Campbell & Albright made
the following statement: "Throughoul this liligation,
Michael Sitcov has persistently demonstrated the same
racist altitude of DA, workers who sysiematically
destroyed the farms and lives of thousands of farmers,
simply  because they were black.” Response to
Defendant's Response to Motion to Reopen All Late
Claims e to Mail Delays au 12 ("PL. Response
Regarding Mail Delays"). T a subsequent filing,
Chestnut, Sanders wrote: "We believe Mr. Sitcov's
dishonesty or wreckless |sic| |**2| disregard lor the
truth s inspired by his contempt for 'lawyers of color'
who dare to challenge his unequal concern for black and
white farmers." Response to Motion to Strike at 3.
Despite the cnormity of these accusations, Chestout,
Sanders has provided no facwal basis or evidence in
support of its charges. Nor has the firm explained how
such accusations could be relevant to plaintiff’s pending
motion to reopen late claims. Instead, Chestnut, Sanders
simply accused delendant's lcad counsel, Michael Sitcov
- an experienced and dedicated Department of Justice
attorney and public servant of many years who has
devoled nearly six years ol his professional lile o this
important case - of engaging in conduct of the most
deplorable kind. The Court cannot abide this type of
groundless aceusation.

Almost from the beginning of this lawsuil, virtually
cvery parly and lawyer has cndured somectimes harsh
criticism - from other parties to the case, from segments
of the public and the media, and occasionally from this
Cowrt. The Court is well aware that attorneys both for
plaintiffs and for the government have experienced
frustration in their efforts throughout this difficult and
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often contentious [**3] matter. Despite the disputes
between counsel over a variety of issues in implementing
the procedures agreed 1o in the scitlement, however, it
has been apparent to the Court from the very beginning
that every allorney ol record -- no matter whao the client -
- consistently has honored the fundamental rights of the
African-American farmers on whose behalf the case
was brought. Although Mr. Sitcov's role necessarily has
been to protect and defend the [*4] imterests of his
clicny, the United States Department of Agriculture, the
Court has no doubt that Mr. Sitcov always has
recognized and espected the basic rights of plaintiffs
and their lawyers, without regard to their race. Indeed,
the Cowrt has expressed its respect and appreciation for
Mr. Sitcov's hard work and dedication repealedly in open
court, as early as March 2, 1999, ai the Court's [airness
hearing on the Consent Txeeree, and ¢
December 11, 2002 status conference.
Tairness Hearing, March 2, 1999 at 192-95; Transeript of
Status Conlerence, December 11, 2002 at 41-43. Yet
Chestnut, Sanders unfairly likens Mr. Sitcov to those
within the Department of Agriculture and on the state
level who wnlawlully [**%4]  discriminated against
Alrican-American farmers [or many years belore this
case was settled. See Pl Response Regarding Mail
Delays at 1-2.

Rule 11 of the Federal Rules of Civil Procedure
provides, in relevant part, that by presenting 1o the court
any "pleading, written motion, or other paper,”" an
attorney "is certifying that to the best of the person's
knowledge, information, and beliel, lormed aller an
inquiry reasonable under the circumstances," the
pleading "is not being filed for an improper purpose,
such as to harass . . . and [that] the allegations and other
factual contentions have evidentiary support . . . ." Fed.
R. Civ. P. 11{(b). Tere, not only did Chestnut, Sanders
fail to offer any evidence of Mr. Sitcov's alleged "racist
allitude,” but the Court can [ind nothing in the enlire
record of this case -- spanning many years, many
hearings and many pages -- that would support such a
charge. The Court has observed Mr. Sitcov and listened
to hig arguments and representations in court on scores of
occasions, has met with him and opposing counsel in
Chambers a number of times, and has read thousands of
pages that he has either written or whose preparation he
has supervised. [**5] While his [rustration level may
have risen over the years (and his choice of language in
certain recent [ilings has rellected that frustration), Mr.
Sitcov has appeared always to have acted professionally,
honorably and cthically. There is no basis in fact and no
cvidentiary support for the charges that he has exhibited
a racist aulitude or that he has contempt for "lawyers of
color." Such "abusive language toward opposing counsel
has no place in documents filed with our courts; the
filing of a document containing such language is one

form of harassment prohibited by Rule 11." Coats v.
Dlerre, 890 1.2d 728, 734 (5th Cir. 1989).

i addition, Rule 12(1) of the Federal Rules of Civil
Procedure provides that a court may strike any matier
that is  "rcdundant, immaterial, impertinent,  or
scandalous." ed. R. Civ. I 12(f). nl Although 4 motion
to strike generally is disfavored because it seeks an
extreme remedy. a courl has "liberal discretion” (o sirike
such filings as it deems appropriate under Rule 12(f).
Stanbury Law Firm v, IRS, 221 F3d 1059, 1063 (8th
Cir. 2000); sce 2 MOORE'S FEDERAL PRACTICE §
1237]1] at 1293 10 12-94 (3d ed. 2002). The |**6]
word "scandalous” in Rule 12(f) "generally refers to any
allegation that unnecessarily reflects on the moral
character of an individual or stales anything in repulsive
language that detracis [rom the dignity ol the court.” 2
MOORFE'S FEDERAL PRACTICE § 12.37|3 at 12-97;
see dlso In re 2TheMart.com Ine. Securities Litigation,
114 T. Supp. 2d 955, 965 (C.D. Cal. 2000) ("scandalous”
includes allegations that cast "a cruelly derogatory light
on a party or other person™). Chestnut, Sanders' charges
ol racism arc plainly scandalous within the meaning of
the Rule, in thal they "improperly casi[] a derogatory
light" on a dedicated government attorney who has done
his best to navigate the deep and murky waters of this
litigation. SA CHARL.TES AT.AN WRIGHT & ARTHUR
R.MILLER, FEDERAL PRACTICE & PROCEDURE §
1382 (2d ed. 1995). The accusations arc indelensible and
wholly inappropriate and have no place in filings in this
court,

nl Although Rule 12(f) applies by its terms
only to "pleadings," courts occasionally have
applied the Rule to filings other than those
enumeralted in Rule 7(a) of the Federal Rules of
Civil Procedure. See, ¢.g., Cobell v. Norton, 213
T.RD. 33, 2003 U.8. Dist. TEXTS 2813, No. 96-
1285, 2003 WL 721477 (D.D.C. March 3, 2003)
(considering Rule 12(f) motion to strike plaintifts'
response 1o defendant’s historical accounting
plam).

|*%7]

Because the accusations of racism in the Chestnut,
Sanders filings are unsupported by facts or evidence,
constitute 4 form of harassment,  [*3]  and are
scandalous, the Court will grant defendant’s motion Lo
strikc  Chestnu,  Sanders' Responsc Regarding Mail
Delays and sua sponie will strike Chestnut, Sanders'
Response to the Motion to Strike, based both on Rule 11
and on Rule 12(f) of the lederal Rules of Civil
Procedure. See 2 MOORE'S FEDERAL PRACTICE §
12.37]1] at 12-94; McCorstin v, United States Dep't of
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Labor, 630 1.2d 242, 244 (5th Cir. 1980), cerf. denied,
450 11.8. 999 (1981).

Finally, counsel arc reminded that Local Civil Rule
83.8(b)6)(v) of the Rules of this Courl requires all
counscl (o familiarize themsclves with the D.C. Bar
Voluntary  Standards  for Civility in  Professional
Conduet, which are included as Appendix D to those
Rules. Among other things, the Standards provide that

we [atlorneys] will treat all participants in
the legal process, including counsel . . . in
a civil, prolessional, and courteous
manner, at all times and in  all
communications, whether oral or written.
. Excepl within the bounds of [air
argument |**§] in pleadings or in (ormal
proceedings, we  will  abstain [rom
disparaging personal remarks or acrimony
toward such participants . . . . We will not
bring the prolession inlo disrepute by
making  unfounded accusations  of
impropricty or making ad hominem
atlacks on counscl, and, absenl good
cause, we will not attribute bad motives or
improper conduct to other counsel. . . .
We will not degrade the intelligence,
cthics, morals, inlegrity or personal
behavior of others, unless such matters arc
legitimately at issue in the proceeding.

D.C. Bar Voluntary Standards for Civility in Prolessional
Conduct PPL, 3, 5, 28. Despite these established
principles, the communications anong counsel and some
of their court filings in this case have grown less civil,
less respectlul, and less prolessional, and the language

used by Chestnut, Sanders in ity most recent filings i
beyond the pale. Whatever the underlying issues in this
lawsuil -- and despitc the undeniably wragic history of
discrimination against African-American farmers in this
country - counsel have an obligation 1o their clienis, o
this Court and to the legal profession not to engage in the
type of conduct that is the subject of [**9] this Opinion
and that has begun to pervade this case in recent months.
When the lawyers involved in this litigation resort to
seurrilous accusations and inllammatory remarks about
opposing counscl, no onc wins -- least ol all the Alrican-
American farmers in whose name this case was brought.

Lor all of these reasons, it is hereby

ORDERED  that  defendant's motion  to  strike
plainliffs’ response to defendant's response to plaintiffs'
motion to reopen all late claims duc to mail delays [763]
is GRANTED; it is

TURTHER ORDTRED that plaimtiffs' response to
delendant's response to plaintifls’ motion o reopen all
late claims duc to mail delays |776] is STRICKEN from
the record in this case; it is

FURTHER ORDERED sua sponfe that plaintiffs'
Response to the Motion to Strike [772] is STRICKEN
from the record in this case; and it is

TURTHER ORDTRTD that the Clerk of the Court is
directed 1o sirike these two documents from the records
of this Court.

SO ORDERED.
PAULT.. TRIEDMAN

United States District Judge
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OPINTONBY: PAUT T.. FRIEDMAN

OPINTON: [*97]
MEMORANDUM OPINION AND ORDER |#%2]

The Court has before it two motions filed by several
pro se members of the plaintiff class: a motion to vacate
the Consent 1 in th or, in the alternative, to
stay all proceoy pending order on said motion, and a
motion 1o remove lcad Class Counsel, both requesting an
emergency hearing. n1 Because the Court finds that these
motions concern common issues, the Court will address
both motions together.

nl Tour movanis are named in the text of
both motions: Thomas Burrell, Fddic Slaughter,
Fernando Burketie and William 1T, Miller, Gary
Grant also joins the motion to remove Class
Counsel. Despile the government's objections that
not all of the above movants or other mdividuals
who have signed the motions are members of the
plaintifl class wilth standing 1o bring (hese
motions, the Court finds that more than one ol the
abovenamed individuals are members of the
class and thus do have standing. See Response
and Opposition of Conlon, Frantz, Phelan & Pires
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to motion to vacate Consent Decree or in the
alternative, to stay all proceedings pending order
on said motion and request for cmergency
hearing at 2. Nor will the Court consider the
representation of Class counsel hat lour of the
five movants have no basis for complaint because
they participated in the process to which they
now object and prevailed on their claims. See id.
The Court will move to the substance of the
motions rather than address the issuc ol standing
with respeet to cach movant.

(31

The Cowt finds no grounds to grant the
exlraordinary relief sought by movanis. To the extent
that these motions are based on the recent opinion of the
United States Court of Appeals for the District of
Columbia Circuit in this case, see Pigford v. Veneman,
292 T3d 918 (D.C. Cir. 2002), |*98] movants have
misread that opinion and the prior Orders of this Court
cited therein.

L MOTION
DECREE

I'0 VACATE THE CONSENL

With respect (o the motion 1o vacale the Consent
Decree, movants rely on the court of appeals’ statement
that the Decree is "unworkable." See Motion to Vacate
Consent Decree at 2. In making that determination,
however, the court of appeals necessarily was referring
only 10 the tight deadline schedvle of the Track B
process - since that was the matter before it — although
the judgment was inlluenced by the court’s assessment ol
counsel's overall performance when faced with a
workload well beyond what anyone could have imagined
and counsel's failure to seck the assistance of this Court
or other lawyers carlicr. Sce Piglord v. Vencman, 292
F3d aw 926-27. The Consent Decree therefore was
described as "unworkable" only with respect to the [ #*4]
‘Irack B process established by the Consent Decree and
the relatively few lrack B cases in which crucial
deadlines were missed. See id. With respect 1o those
cases, this Court may now fashion a narrow remedy that
is "suitably tailored to the changed circumstances.” Td. at
927 (citing Rulo v. Tnmaies of the Sulfolk County Tail,
502 U.8. 367, 391, 116 L. Ld. 2d &7, 112 S. Ct. 748
(1992) (modification of consent decree permitied only
where required by significant changes in law or fact and
must be tailored to changed circumsiances)). As the
government noles, Lo vacale the Consent Decree would
be "'far too broad' a remedy” to address the "unforeseen
obstacles” that have arisen in some ‘Lrack B cases.
Government Opposition to motion to vacate Consent
Deerce at 4 (citing Piglord v, Veneman, 292 F.3d at
927). See also Rufo v. Tnmates of the Suffolk County
Jail, 502 118, au 384, Although Class Counsel have

encountered many difficulties in the implementation of
this enormously complex settlement agreement, those
difficultics do not warrant vacating the Consent Deeree.

Tndeed, (o vacate the Consent Decree would nullily
the seulement of this case, "the grand, [*#5] historical
first step toward righting the wrongs visited upon
thousands of African-American farmers for decades by
the TUnited States Department of Agriculure,” Piglord v,
Glickman, 127 I'. Supp. 2d 35, 40 (D.D.C. 2001), and
would undo the substantial progress that has been made
for so many African-Amcrican farmers in the long five
years since this case was filed. To vacate the Consent
Decree also would require that every dollar already paid
out to African-American farmers, whether in cash
awards or in the form of debi relicl or tax relicl, be
returned Lo the government. See id. To date, nearly $ 800
million ol rclicl has gonc 1o approximately 13,000
families of African-American farmers. n2 Requiring
these families to pay back the considerable sums that
they received would be an extreme, unwarranied remedy
that would bring great hardship to thousands of members
of the class.

02 Sce Facilitator's Report ol September 9,
2002 {available from Consent Decree Tucilitator).

In urging the Court [**6] to vacate the Consent
Deeree, movanis have made much of the court of
appeals' reference to the "double betrayal" of African-
American farmers: first, historically, by the Department
ol Agriculture and then - at Icast as this Court reads the
opinion - by counsel in litigating the merits of certain
individual claims under the Consent Decree. To the
extent that some have read the "double betrayal”
language morce broadly, they are |*39] taking it out of
context, As noted, the wurt of appeals’ ruling pertained
only to those Track B cases where crucial discovery and
other deadlines have been missed, not to any events
oceurring before or even closely following entry of the
Consent Decree. Sce Piglord v, Veneman, 292 F3d at
927. The ruling did not relate at all to the over 20,000
Track A cases that were not the subject of the court of
appeals’ opinfon. Whilc the court of appeals criticized
Class Counsel's failings regarding Track A, the ruling
itself did not turn on those errors but only on the
mishandling of Track B claims. Vinally, the court of
appeals’ "double betrayal” language could not have
related 10 any actions that may have been taken - or not
taken - by the Department | **7| of Agriculture after the
settlenent, because @y such actions necessarily would
be beyond the scope of this cuse and its settlement. See
Pigford v. Glickman, 185 F.R.D. 82, 92, 110-11 (D.D.C.
1999), aff'd, 340 U.S. App. D.C. 420, 206 T.3d 1212
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(D.C. Cir. 2000) (class consisted only of African-
American  farmers  discriminated  against  between
January 1, 1983 and February 21, 1997, and consent
decree did not provide mechanism to prevent future
discrimination).

Similarly, the references by this Court and the court
of appeals to conduct "bordering on malpractice,” related
only o counsel’s lailure "o meet critical consent decree
deadlines,” Memorandum Opinion and Order of April
27, 2001 at 5, deadlines required to be met gffer the
I

nsenl Decrce was approved. Class Counscl ably
ted the case (hroughout is early siages, and they
negotiated and entered into a fair settlement for the class
as @ whole. Indeed, this Court has noted just how
remarkable Class Counscl's performance was al those
early stages in vigorously litigating this case 10 the brink
ol trial and ncgotialing a landmark scillement with the
govermment. See id. at 45 ("Class Counsel have earned
accolades | **8] of acclaim for their efforts in initiating
this case, liligating it 10 the verge ol trial, and then
negotiating  a  truly historic  settlement with the
government."). To the extent that the Court has heen
Jjustifiably eritical of Class Counsel, its concerns have
related only Lo counsel's handling ol the implementation
process gfler entry of the Consent Decree. See id.;
DPigford v. Veneman, 143 T. Supp. 2d 28 (D.D.C. 2001);
Piglord v. Veneman, 148 F. Supp. 2d 31 (D.D.C. 2001).
Class Counsel's [ailings in handling certain matters aficr
entry of the Consent Decree cannot provide a basis for
vacating the Consent Decree.

. MOTION TO REMOVE
COUNSLL

TEAD CTASS

Removal of Class Counsel at this stage would be un
extreme action that should not be taken lightly. Removal
ol counsel would be appropriate only i['the Court were (o
find that it was absolutely nccessary (o prescrve the
integrity of the adversary process, as, for example, where
an attorney's conflict of interest undermines the Court's
confidence in the vigor of the attorney's representation of
his or her ¢lient, or where the attorney is in a position 1o
use privileged information concerning the other [**9]
side as a result of prior representation. See Board of
Fducation of the City of New York v. Nyquist, 590 F2d
1241, 1246 (2d Cir. 1979); see also Koller ex rel. Koller
v. Richardson-Merrell, Tnc., 237 U.S. App. D.C. 333,
737 F.2d 1038, 1055-56 (D.C. Cir. 1984), vacated on
other grounds, 472 U.S. 424, 86 T.. Fd. 2d 340, 105 S. CL.
2757 (1985); Ackerman v. National Property Analysts,
Tnc., 887 T. Supp. 510, 1993 WI. 258679 (SDNY.
1993). Here, movants have presented no evidence of a
conflict of iterest or the potential misuse of privileged
information by Class Counscl. Furthermore, the Court
sees nothing that would be gained by the removal of
Class Counsel now since this case already has reached

the advanced stages of settlement implementation. Se
In re Bamett, 97 1.3d 181, 184 (7th Cir. 1996) [*100]
(removal of class counsel improper where trial was
almost concluded and nothing would be gained from
expelling atlorneys).

At the core of the criticisms voiced both by this
Court and by the court of appeals was Class Counsel's
repeated [ailure (0 meet deadlines for submission of
claimant Petitions for Monitor Review, specifically the
November 13, 2000 and May 15, 2001 deadlines. [**10]
Sce Memorandum Opinion and Order of April 27, 2001
ar 1-3, glord v. Veneman, 292 F.3d a1 920. Class
Counsel's failure in this respect was significant, as
evinced by this Cowrt's imposition of sanctions and its
framing of issucs for a possible [uture hearing on
sanctions. In [act, the Court considered (he perlormance
ol Class Counscl with respect o the Monilor review
process "dismal,” their disregard of deadlines "brazen,"
and their explanation for this performance with respect to
the Monilor Petition process unacceplable and evasive.
Memorandum Opinion and Order of April 27, 2001 at 2-
5.

Still, the practical impact of Class Counsel's failings
was o thrcalen the government's cnjoyment of ihe
benefit of its bargain and to cost the govermment as much
as an additional million, not to deprive claimants of
the right to Monitor review. See Memorandum Opinion
and Order of April 27, 2001 at 6, n. 2. Uliimaicly, all the
claimant Petitions subject to the November 13, 2000
deadline were either fully supported and deemed filed as
ol the original deadline or were withdrawn [rom the
petition process as a result of substantive review by Class
Counsel. n3 While [**11] the Court is aware of
allegations  that Class Counsel mishandled certain
individual petitions, no such misconduct has been lound
by this Court or by the court of appeals, and movants'
papers do not constitute a basis for making such a
finding. As it has made clear in the past, the Court is
fully prepared to impos netions on Class Counsel if
the Court [inds that Class Counscl "has shirked any ol
their responsibilities with respect to the filing of these
materials and/ or withdrawals [of Petitions for Monitor
Review|." Memorandum Opinion and Order of April 27,
2001 at 6. n4 No evidence or argument presently before
this Court, however, warrants Class Counsel's removal.

03 To ensure that ¢laimants were not injured
by Class Counscl's failure, the Court cxpressly
required that each Petition be supported by "fully
researched, fully briefed, fully docwmented
materials.” Memorandum Opinion and Order of
April 27, 2001 at 6.




131

Page 22

217 F. Supp. 2d 95, *; 2002 U.S. Dist. TEXIS 16955, **

n4 See also Board of Lducation of the City
of New York v. Nyquist, 590 1°2d at 1247
("Since  disqualificaion  cmails  immedialc
disruption of the litigation, it is better to relegate
any questions aboul |counsel's| conduct 10 other
appropriate proceedings.")

|*¥512]

‘The efforts of Class Counsel have resulted in relief
Tor thousands of African-Amcrican farmers. Although
[inal decisions and awards have been made in thousands
ol individual claims, many claims remain 1o be finally
determined and Class Counsel continues to make
important contributions. None of the mistakes in the
implementation process thal have come 1o the attention

of this Court and been discussed by the cowrt of appeals
warrants the removal of Cluss Counsel in the midst of the
Consent Decree implementation process. For all of these
reasons, it is hereby

ORDERED that the motion (o vacate the Consent
Decree [633] is DENILL; and it is

TURTHTR ORDTRED that the motion to remove
lead Class Counsel |634] is DENIED.

SO ORDLERLD.
PAUL L. FRIEDMAN

United States District Judge

DATE: 9-11-02
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PAUL L. FRIEDMAN, United States District

QOPINIONBY: PAUL L. FRIEDMAN

OPINTON:
[*17] MEMORANDUM OPINION AND ORDER

On April 19, 2001, the Cowrt held a status
conlerence because ol ils concern ahoul Class Counsel's
repeated failures (0 meel court-ordered deadlines relating
to Petitions for Monitor Review. The history ol the
petition process and counsel's past failures i meeting
petition deadlines is set oul in previous Court orders and
will not be repeated here. See Order of Reference P §
(April 4, 2000) (cstablishing procedure); Stipulation and
Order P 5 (July 14, 2000) (establishing deadlines); Order
of Nov. 8, 2000 (discussing Class Counsel's failures and
modilying deadlines); Order of April 6, 2001 (recounting
Class Counsel's continued failures to meet deadlines).

In particular, the Court was alarmed by Class
Counsel's consistent failure to meet a modified schedule
[or filing petition materials that was cstablished the last
time counsel sought emergency reliel from the deadlings,
As reports from the Monitor demonstrate, Class Counsel
failed to mect the minimum quota of 400 filings per
month in any of the past four months. See Monitor
Report for Period Ending Dee, 15, 2000 (showing | **2]|
that Class Counsel filed materials or withdrawals with
respect o 399 claimants); Monitor Report for Period
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Lnding Jan. 15, 2001 (showing filings with respect to
only 315 claimants); Monitor Report for Period Lnding
Feb. 15, 2001 (showing filings with respeet (o only 282
claimants); Monitor Report for Period Tinding March 15,
2001 (showing [ilings with respect (o only 180
claimants). At the April 19 status conference, the
Monitor reported that there were still up to 2,064
petitions yet to be filed by Class Counsel before the May
15 deadline.

Class Counscl's performance with respeet o the
Petition for Monilor Review process has been dismal.
Despile signing a stipulation with the government in
which they agreed to file a sizable yet finite number of
petitions by November 13, 2000, and despite promising
not Lo seck an extension of that deadline, Class Counscl
sought equitable reliel (rom the Court mere days belore
the deadline expired. Sce Paintifls' Expedited Motion
for a Hearing to Resolve Problems with Track A Petition
for Monitor Review Process (Oct. 31, 2000). Agreeing
with Class Counsel's entrealy 1o spare the class [rom the
consequences of counsel's admitted failures, the [*¥3]
Court permitied what amounted o a six-month extension
ol the deadline over the vehement objection of [*18] the
government. As the Monilor's reports make clear, Class
Counsel completely failed to take advantage of this
extension, never meeting any of the monthly minimum
requirements sol by the Courl.

AL the April 19 siatus conlerence, Class Counscl
made the remarkable admission that they never had a
realistic expectation of meeting the November 13, 2000,
deadline they had negotiated with the government, nor
did they have any intention of meeting the modified May
15, 2001, deadline set by the Court. With respect to the
initial deadline, Class Counscl conceded thal (hey
considered the November 13 deadline a "best estimate"
ol when they could complete more than 4000 Petitions
for Monitor Review. With respect to the May 13
deadline, CI Counsel suggesied (hat they never
intended to meet the monthly quota of 400 petitions
necessary 1o meetl the deadline; insicad they planned
from the beginning to file between 3530 and 400 petitions
@ month, then request an extension of time for the 500 or
600 petitions remaining when the deadline came. nl

nl C “ounsel gave no real explanation
for their mability or unwillingness to marshal
their resources in a way that would ensure that all
petitions would be filed in a timely manner. The
Court is left to wonder whether Class Counsel
would be in the position in which they now find
themselves had they not filed and pursued three
new sister class actions in this Court al the same
time they were attempting to complete their

obligations in this ¢ See Love v. Veneman,
Civil Action No. 00-2502 (JR); Garcla v.
Veneman, Civil Action No. 00-2445 (LFO);
Keepseagle v. Veneman, Civil Action No. 99-
3119 (WBB). Considering the signilicant amount
of work left to be done in this case, the Court will
informally confer with the judges to whom the
T.ove, Garcia and Keepseagle cases have been
assigned to determine whether those ¢ should
be indelinitely stayed until Class Counscl can
prove that they are able (o manage cven one class
action, let alone four,

(=41

Equally remarkable, Class Counscl attempled io
place blame [or their lack ol foresight and planning on
cveryone other than themsclves. Counscl suggested that
they were hindered by the Monitor's allegedly slow pace
in deciding the first batch of Tetitions for Monitor
Review, by the government's alleged unwillingness to
settle a dispute over attorneys' fees (with the alleped
intent of sabotaging Class Counscl by depriving them off
funds neccessary 1o complete their obligations in (his
case), and even by the Courl, who was purportedly just
"wrong" when it decided against Class Counsel with
respect to certain legal issues relating to their motion for
altorneys' fces.

Tn an apparcnt aticmpt to [urther shift the blame
from themselves to others, Class Counsel presented the
Court with three options for resolving the instant
deadline debacle: (1) the Court could grant Class
Counsel another blanket extension of the deadlines so
that they can file conplete, thorough Petitions for
Monitor Review; (2) the Court could allow counscl to
lile two-page informational petitions with the Monitor by
the deadline, o be followed by complele petitions au
some time in the future beyond the deadline; or (3) [**§
the Court could enforce the May 15 deadline and [orce
the Monitor to aceept what Class Counsel admits would
be incomplele, inadequale  pelitions - o the
acknowledged detriment of their clients. These are not
real options. Class Counsel in effect asks for an
indelinile extension ol time so that they can complete
what should have been conmipleted six months ago (the
first or second option) or, in the alternative, dares the
Cowrt to enforee the deadline (the third option) and be
the cause of Class Counsel filing petitions that are
substandard and likely Lo be rejected by the Monitor.

Clags Counsel have earned accolades and acclaim
for their efforts In initiating [*19] this case, litipating, it
to the verge of trial, and then negotiating a truly historic
sellement with the government, By ncgotiating the
Consent Decree that settled this case, Class Counsel
benelilted tens ol thousands of African American
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farmers claiming racial diserimination who otherwise
would have remained mute and had no opportunity to
obtain redress. Counsel's negligent handling of the [inal
stages of this case, however, runs the risk of jeopardizing
counsel's prior accomplishments. Class Counsel's
miscaleulations, left [**6] died, could mean that
literally thousands of farmers with possibly meritorious
claims will be left without recourse due solely to
counsel's myopia; counsel's conduct borders on legal
malpractice. The brazenness with which Class Counscl
have disregarded the deadlines first cstablished in the
Stipulation and Order they negotiated with the
government and then modified by the Court's Order of
November 8, 2000, appears to be the result of counsel's
impression that no matter how poorly they perform their
obligations, the Courl would never let their [lailings
adversely alfeet the class and would always come Lo the
rescue.

Recognizing its obligation to ensure that the Consent
Tecree and subsequent orders are enforced in a manner
commensurate with both the letter and the spirit of the
partics’ agreements and the Courl's orders, the Court is
still considering whether (o exereise ils cquitable powers
and grant an extension ol time [or the filing of Petitions
of Monitor Review. Regardless of its decision, C
Counsel will be held accountable for their actions. Tf the
Courl ultimalely decides Lo granl an extension beyond
May 15, 2001, it will impose a progressive schedule of
fines against [**7] Class Counsel for breuching their
agreement with the government, memorialized in the
Court's Stipulation and Order ol Tuly 14, 2000, and for
deliberately violating the Cowrt's Order of November §,
2000. n2

n2 As part ol the bargain struck between the
partics and approved by the Court in the Order of
Tuly 14, 2000, Class Counsel agreed to meet the
120 day deadline in return for the government's
agreement to admit more than 1,100 Track A
claimants into the class who otherwise would
have been excluded. Based on the current success
rate of roughly 60% and a cash award of § 50,000
per claimant, this means that the agreement will
cost the government af feasi $ 33 million in
damages alone -- not to mention the cost of
providing debt relief for those same claimants, as
well as the financial and personncl drain on the
Departments of Agriculure and Justice, While
the schedule of fees outlined below, if
implemented, would not fully recompense the
government for Class Counsel's flagrant breach
ol the agreement, it would provide al lcast a
degree of compensation.

81

Lurthermore, the Court will not permit Class
Counsel lo file two-page "informational® petitions, as
proposed by counsel at the staws conference. Class
Counscl i3 obligated to provide [ull, fair and adequate
representation for all of their clients, not just those who
were lucky enough to be at the top of counsel's list ten
months ago when they first negotiated the deadlines.
Counsel shall file fully researched, fully briefed, fully
documented materials in support of all remaining
Pelitions [or Monilor Review, or withdrawals of those
petitions, where appropriate. Il the Courl determines al a
later date that Counsel has shirked any of their
responsibilities  with respect to the filing of these
materials and/or withdrawals, the Courl will impose fines
and sanctions beyond those outlined below.

Finally, it is clcar to the Court that Class Counscl
will be unable to meet their obligations, even with an
extension ol time, without the assistance of additional
counsel. The Court is encouraged by Class Counsel's
belated acknowledgment at the April 19 status
conference that they would need (o rely on iside
counsel -- preferably [¥20] pro bono counsel - to assist
with the [iling of Peiitions [**9] lor Monilor Review
after proper training. The Court also supports Class
Counsel's attempts to find pro bono counsel to assist
with the representation of ‘lrack 1B claimants. Such
assistance would undoubtedly result in Class Counscl
having more time to concentrate on Petitions for Monitor
Review, something to this point they have not been able
or willing Lo do.

To this end, Class Counsel, the Monitor and/or te
Court have spoken with several individuals — including
Robhert N. Weiner of Arnold & Porter, chair of the ABA
Commilice on Pro Bono and Public Scrvices, Susan
TTolfman of Crowcell & Moring, and Sicven B, Scudder,
the ABA Committee's staff person - who might be able
1o assemble a team of pro bono lawyers to assist Class
Counsel on an emergency basis. The Court understands
that Class Counscl have arranged a meeting on May 1,
2001, with Mr. Weiner, Ms. Hoftman, Mr. Scudder and
representatives from District of Columbia law firms who
might be willing Lo assist in dealing with the crisis. The
Court is considering whether 1o ask the Monitor to attend
this meeting, as well.

Upon consideration of the foregoing, it is hereby

ORDERED that all deadlings sct Torth in the Court's
Order [**#10] of November 8, 2000, are suspended until
[urther order of the Court; it is

FURTHER ORDERED that if the Court ultimately

decides to grant an extension of time beyond May 15,
2001, it will imposc a progressive schedule of fines
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against (1 Counsel. After all petitions on Class
Counsel's Register of Petitions have been supplemented
or wilhdrawn, Class Counsel will be fined for cach day
after May 15, 2001, that their obligation was not
complete. Class Counsel will be fined $ 1,000 for each
day during the first month after the deadline that all
supporting materials or withdrawals were not filed, they
will be fined § 2,000 for each day during the second
month after the deadline that all supporting materials or
withdrawals were not filed, they will be fined S 3,000 for
cach day during the third month after the deadline that all
that all supporting materials or withdrawals were not
tiled, and so on. I'ines collected from Class Counsel will
be placed in the Court Registry until such time as the
Court rules on a proper molion for atlorneys' fees or
when the parties seltle the current attorneys' [ees dispute;
at such time the Court will order that all funds in the
Registry be paid to the government; [**11] and it is

TURTHER ORDERTD that if after meeting on May
1, 2001, Class Counsel determine that an extension of

time beyond the May 15, 2001, deadline will be needed
to complete the petition process in a professional
manner, counsel shall file a motion secking such an
extension. The motion shall propose a realistic schedule
lor completing the petition process and shall provide the
details of any plan to incorporate additional counsel
(including an explanation of how such counsel would be
trained and precisely how they would be utilized). Tf
such 4 motion is necessary, it shall be filed and hand
delivered 1o Chambers and government counsel by May
4, 2001, at 4:00 p.m.; a response [rom the government, il
any, shall be filed and hand delivered to Chambers and
Class Counsel by May 8, 2001, at 4:00 p.m.

SO ORDLERLD.
for PAUL L. FRIEDMAN

United States District Judge

DATTE: April 27, 2001
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OPINTON: [*36]
MEMORANDUM OPTNION AND ORDER

The Court has before it the motion of certain
individual plaintffs o reconsider the [airness ol the
Consent Decree approved by this Court on April 14,
1999, defendant's opposition, 55 Counsel's response,
and movants' reply 1o defendant’s and (lass Counsel's
arguments. The Court heard oral argument on the motion
and permiticd movams and the delendant o file
supplemental memoranda. Upon consideration of the
pre-and post-hearing memoranda and the arguments of
counsel, the Court will deny the motion. [*37]

T. BACKGROUND

On Janvary 5, 1999, the parties filed a proposed
Congent Decree which, if approved by the Court, would
sctile this casc and cstablish a process lor adjudicating
claims by individual African American farmers who
claimed that the Tnited States Department of Agriculture
had discriminated against them on [¥¥2]  the by of
their race when, among other things, it denied their
applications for ¢redit and/or benelit programs, Alier
granting preliminary approval of the settlement, the
Cowrt conducted an extensive faimess hearing on March
2, 1999, On April 14, 1999, the Court gave final
approval (o (he Conscnt Deoree, [inding that it
represented a fair, reasonable and adequate resolution of
the class members' claims under Rule 23(e) ol the
Federal Rules of Civil Procedure. Sce Piglord v,
Glickman, 185 T.RD. 82 (D.D.C. 1999)

Shortly after the Court approved the Decree, seven
individual putative class members appealed the Court's
order approving the Consent Decree Lo the court ol
appeals, aguing that the Deerce was unfair in certain
respects and should be set aside. Appellants’ arguments
were considered and swnmarily rejected by the court of
appeals. See Pipford v. Glickman, 340 U.S. App. D.C.
420, 206 F3d 1212 (D.C. Cir. 2000}, aff’z Piglord v.
Glickman, 185 T.RD. 82 (DD.C. 1999). While the
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appeal was pending, the same seven appellants/movants
filed the instant motion asking this Court to reconsider
the fairness of the Consent Decree [*#3] in light of
"changed circumstances” which, they argue, justify
vacating the Decree and scheduling this case for trial.

11 DISCUSSION

Movants have asked the Court to reconsider the
[airness of the Consent Decree under Rule 60(b)(5) ol
the l'ederal Rules of Civil Procedure. nl Rule 60(h)(3)
permits a court 10 "reliove a party or a parly's logal
reprosentalive  from  a  final judgment, order, or
proceeding . . . [il] il is no longer equitable that the
judgment should have prospective application.” Rule
00(b)(3), Ted. R. Civ. P; see Rufo v. nmates of Suffolk
County Jail, 502 1).8. 367, 378-83, 116 L. Ed. 2d 867,
112 8. Ct. 748 (1992) (applying Rule 60(b) 1o request lor
modilication ol consent deerec); United  States v,
Western Tlec. Co., 310 .8, App. D.C. 281, 46 T.3d
1198, 1203 (D.C 1995) (applying Rulo anal 0
request under Rule 60(b)(5) to modily consent decree).

nl Movants also scck relief under Rule
60(b)(6) of the lederal Rules of Civil Procedure.
Rule 60(b}6) permils a courl Lo relicve a party
from a final judgment for "any other reason
justifying relief from the operation of the
judgment.” Rule 60(b)6), led. R. Civ. . The
phrasc "other reason,” however, consisiently has
been interpreted by the courts to mean reasons
other than those specified in subsections (1)
through (5) of Rule 60(b). Sec Baliia Airlincs,
Inc. v. Transaction Management, Inc., 321 U.8.
App. D.C. 191, 98 T.3d 640, 642 (D.C. Cir, 1996)
{citing  Williamsburg Wax  Muscum, Ine. v.
Tlistoric Figures, Inc., 258 T1.S. App. D.C. 124,
810 F.2d 243 (D.C. Cir. 19871, By iis plain
terms, therefore, Rule 60(b)6) does not apply in
this case because movants have sought relief
under one of the other provision of Rule 60(b).
The Court therefore will focus only on whether it
should reconsider its ruling under Rule 60(b)(3)
ol the Tederal Rules.

w4

A party seeking modification of a consent decree
under Rule 60(b)(5) "must establish that a significant
change in facis or law warrants revision of the decree
and that the proposed modification is suitably tailored 10
the changed circumstances." Rulo v. Tnmates of Sulfolk
County Jail, 502 11.S. at 377; see NLRB v. Harris leeter
Supermarkets, 342 U.8. App. D.C. 32, 215 1'3d 32, 35
{D.C. Cir. 2000). To succeed on their motion in this case,
movants must demonsirale that events or changed [acts

(1) "make compliance with the decree substantially more
onerous”; (2) make the decree "unworkable because of
unforescen obstacles”; or (3) make "enforcement [of the
decree| detrimental to the public interest." Rufo v.
Tnmates of Suffolk County Jail, 502 U.S. at 384; NL.RB
v. Harris ‘Teeter Supermarkets, 215 1°.3d [*38] at 35.
Movants meet none of these three tests.

Tn their original motion for reconsideration, movants
cited several examples of "changed circumstances"
regarding the Track A claims process that allegedly
constituted sufficient justifications lor cither setling aside
the Consent Decree in ils entirely or modilying it in
unspecified ways. Many of [**3] the issues raised in the
motion, however, were resolved or had become moot by
the time the Court heard oral argument on the motion. n2
Accordingly, maovants' supplemental hearing
memorandum  narrowed  the  alleged  changed
circumstances to only those still outstanding at the time
of oral argument, and the Court therefore focuses only on
those issues.

n2 For cxample, questions rcgarding the
standard the Monitor should use to cevaluate
Petitions  for Monitor Review and  whether
claimants are able to supplement the record when
filing their Petitions were resolved by the Order
of Reference, which appointed Randi Roth as the
Monitor and clarified her dutics and powers. Sce
Order of Reference, Apr. 4, 2000, at P 8(e). Tn
addition, uncertainty regarding the rules that
apply 1o late-filed claims has been resolved by
Court order, see Stipulation and Order, July 14,
2000, as has the issue of attorneys’ fees for
counsel other than Class Counsel and Of
Counscl. Scc Memorandum Opinion and Order,
Aug. 28, 2000. Certain other arguments made by
these same movants throughout this litigation
were considered and rejected by the D.C. Cireuit
in Pigford v. Glickman, 340 U.S. App. D.C. 420,
206 F.3d 1212 (D.C. Cir. 2000), aff'g Piglord v.
Glickman, 185 TRD. 82 (D.N.C. 1999).

%6

The majority of the issues raised by movants are
essentially complaints regarding the manner in which
adjudicators have been deciding Track A claims.
Movants belicve that an unacceptably high rate ol Track
A claims arc being denied; that o few  [armers arc
receiving debt relief, that adjudicators are deciding
claims i an arbitrary and capricious manner; that
adjudicators have a tendency to resolve factual disputes
against class members; and that adjudicators have in
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certain es accepted false and pe
information submitted by the government.

bly perjrious

‘These arguments arc not properly before the Courl.
Tven il the Court were presented with evidence
sulficient 1o support movants' clains -- and it has not
been - it would still decline to act on those claims at this
time. As the Consent Decree and the Order of Reference
make very clear, dispules regarding decisions by
arbitrators should be brought to the attention of the
Monitor through a Petition for Monitor Review. Sec
Consent Decree PP 9(biv),  12(b)(iil); Order of
Relerence T 8. Such complaints regarding the outcome
of individual Track A adjudications do not constitute
changed circumstances within the meaning of Rule [**7]
60(b}(5). The partics sctiled this case on the premise thal
such complaints, at least as an initial matter, would be
referred to the Monitor, not the Court,

Movants also suggest that Class Counsel's use of
non-lawyers (o assist class members (ill out their claims
packages and Class Counsel's alleged inability 1o provide
comprehensive information regarding similarly -sitnated
white farmers 10 Track A claimants consitule changed
cireumstances  justifying  substantial modification  or
vacation of the Conscnt Decrce. Movanis' arguments
ignore the reality of this case and are without merit.

The size of the class, which the parties originally
estimated would reach 2,000 farmers, quickly ballooned
to morc than 21,000 larmers. Tn light of this cnormous
and unforeseen expansion of the class, and considering
the relative unwillingness of lawyers other than Cl
Counsel and Of Counsel Lo assist class members, it is
difficult to fathom how movants can argue that Class
Counsel's  decision to use non-lawyer uassistants
constitutes changed eircumstances and somehow harms
the class. Faced with the need 1o assist a class more than
10 umes larger than expected, Class Counscl made a
wise decision: rather [¥*8] than tell potemtial class
members that they [*39] could not participate in this
case because there were not enough lawyers to assist
cach and every onc of them with every aspect of the
filing of their claims, Class Counsel chose to allow non-
lawyers to assist some class members to assemble their
claim packages, so long as an atlorncy ultimatcly
reviewed and signed each claim before it was filed (:
required by the Consent Decree). See Consent Decree P
S(e).

With respect to movants' argument that the Consent
Deerce should be vacated because Class Counscl has
been unable to assist a sufficient number of claimants to
identify a similarly-sitiated white farmer (which is
critical to success in a Track A claim), the Court again
[inds that movants’ asseriion, even il true, does not make
the Consent Decree unfair, At the hearing on this motion,

Class Counsel admitted that it has failed to identify 4
many similarly situated white farmers as it had
anticipated (largely due 1o the increased class size), but
noted that it expects to identify many more before filing
Tetitions [or Monilor Review with respect (o those Trqck
A claims that were denied due to Class
admitted failures. Movants' |**9] suggestion that Class
Counsel's shortcomings have so injured the chances of
class members to ultimately prevail on their claims that
the Consent Decree has become inherently unfair is
without merit. In light of the fact that many Track A
claims have not yet been decided and that the Monitor
has yet to determine whether any of these allegedly
injured claimants will pet a “"second chance” on
reconsideration, this argument is premature.

The rtemainder of movants' arguments revolve
around thefr apparcnt misundersianding regarding the
manner in  which the Consent Decree has been
implemented by Class Counsel and government counsel.
Movants suggest that the two have colluded on several
sions to make decisions that adversely affect the
s without [first giving notice 10 and reeciving the
consent of the class. Movanls cite two speeilic examples
ol such alleged "material modilications™ that have been
made to the Consent Decree without consent from the
class: the alteration of the government's deudline for
responding (o lrack A claims; and modification to the
definition of "class member™ that allegedly reduces the
number of farmers who might obtain relief under the
Consent Decree.

Movanis [**10]  first suggest that the parties’
decision to  enlarge the time within which the
govermment has to respond to lrack A claims violated
class members' rights (o duc process under the Fifth
Amendment and warrants selling aside the Consent
Decree. Tn reality, however, the parties and the Court
simply came to an agreement that a temporary extension
of time for the government to respond in a relatively
small number of cases was appropriate and nece
particularly in light of the exponentially increased cla:
size. The extension was not a material modification of
the Consent Decree and has had only the most minor
impact on claimants. Tn [act, the negatlive impact on the
class would have been much more substantial if the
parties had sought and the Court had required that the
entire Lrack A claims process be halted for months while
the partics notificd and obtaincd the consent of the class
on such a minor issue.

cle

Movants also argue that the parties made a material
modification to the Consent Decree that substantially
harmed the class when they failed to consult all class
members belore deciding 1o consider farmers who
attempted 1o apply, m addition to those who actually
applied, as part o |[**11] the class in this case (referred
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to by the parties as the "constructive application”
principle). Movants misunderstand the motivation behind
and the impact of this decision. The constructive
application principle, which was fully agreed to by the
parties, actually expanded the scope ol the class beyond
the plain language of the Consent Decree and made more
farmers eligible for relief. While the lunguage of the
Decree limits the class to "African [*40] American
farmers who applied to the United States
Tcpartment o' Agriculture . . . [or participation in a
[ederal farm credit or benefit program," Conscnt Decree
T 2(a) (emphasis added), the constructive application
principle extends possible relief in this case to those who
atfempted to apply as well, so long as certain
requirements are met. Such an agreed-upon interpretation
ol the Consent Decree i3 not a change ol circumstances
that operates Lo the detriment of claimants; it is a reading
that substantially broadens the scope of the class, is
highly favorable to the claimants, and is conpletely in
line with the parties” and the Court’s expectation that the
Consent Decree would be liberally construed to the
benefit of African [*#12]  American farmers. Scc
Consent Deeree, Apr. 14, 1999, al k2 ("In light of the
remedial purposes ol this Consent Decree, the parties
intend that it be liberally construed to effectuate those
purposes in a manner that is consistent with the law.").

111 CONCLUSION

As Class Counsel, government counscl and movants”
counsel all note in their briefs, the Consent Decree
approved by the Court on April 14, 1999, is a grand,
historical [irst siep loward righting the wrongs visiled
upon thousands of African American farmers for

decades by the United States Department of Agriculture.
In the 20 months since the settlement was approved,
more than 11,000 Alriean American farmers have [iled
successful claims for relief and have received monetary
compensation and/or debt reliel totaling more than §
500,000,000, This motion, brought on behalf of seven
tarmers out of the class of more than 21,000, seeks to
obliterate this achievement and the possibility that
thousands of additional farmers will receive additional
millions of dollars by having the Court vacalc the
Consent Deeree. Such an action would not only mean
that the thousands of hours and hundreds of millions of
dollars spent to this point [*¥13] adnunistering the
Decree would all be for naught, but also would mean that
the thousands of farmers who have already prevailed on
their claims would be forced o return their monetary
awards Lo the government and would have Lo reassume
the debt of which they just recemtly were relieved.
Movants have failed to demonstrate that there are any
changed circumstances that justily modilying or vacating
the Consent Decree. Accordingly, it is hereby

ORDERED that certain individual plaintifTs' motion
to reconsider the lairness of the Consent Decree [248-1]
is DENTED,

SO ORDLERLD.
PAUL T.. TRIEDMAN

United States District Judge

DATT: 173/0
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OPINTON:
|#85) OPINTON

Torty acres and a mule. As the Civil War drew to a
close, the Uniled Stawes government crcated  the
Treedmen's Bureau to provide assistance to former
slaves. The government promised 10 sell or lease to
farmers parcels of unoccupicd land and land that had
been confiscaied by the Union during the war, and it
promised the loan of a federal government mule to plow
that land. Some African Americans took advantage of
these programs and either bought or leased parcels of
land. During Reconstruction, however, President Andrew
Johnson vetoed a bill 1o enlarge the powers and activitics
of the Treedmen's Bureau, and he reversed many of the

had heen leased Lo African American farmers was taken
away and returned to Confederate loyalists. For most
Alrican Americans, the promise ol Torty [ *#2| acres and
a mule was never kept. Despite the govermment's failure
to live up to its promise, African American farmers
persevered. By 1910, they had acquired approximately
16 million acres of farmland. By 1920, there were
925,000 African American farms in the United States.

On May 15, 1862, as Congress was debating the
issue ol providing land for [reed lormer slaves, the
United States Department of Agriculture was created.
The statute creating the Department charged it with
acquiring and preserving "all information concerning
agriculure” and collecting "new and valuable sceds and
plants; 1o test, by cultivation, the value ol such of them
as may require such tests; to propagate such as may be
worthy of propagation, and to distribute them among
agriculturists.” An Act to establish a Department of
Agricullure, ¢h. 71, 12 Siat. 387 (1862). In 1889, the
Department  of  Agriculture achieved full  cabinet
department status. Today, it has an annual budget of §
67.5 billion and administcrs farm loans and guaranices
worth $ 2.8 billion.

As the Department of Agriculture has grown, the
number of African American farmers has declined
dramatically. Today, there arc fewer than 18,000
Alrican American [##3] farms in the United States, and
African American farmers now own less then 3 million
acres of land. The United States Department of
Agriculture and the county comniissioners to whom it
has delegaled so much power bear much of the
responsibility for this dramatic decline. The Department
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itself has recognized that there has always been a
discommect between what President Lincoln envisioned
as "he people's department,” serving all of the people,
and the widespread belief that the Department is "the last
plantation,” a department "perceived as playing a key
role in what some see as a conspiracy to force minority
and disadvantaged farmers off their land through
discriminatory loan practices.” See Pls' Motion for Class
Certification, Lxh. B, Civil Rights at the United States
Department ol Agriculture: A Report by the Civil Rights
Action Team (Feb. 1997) ("CRAL Report™ at 2.

For decades, despite i1s promise that "no person in
the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be
denied the benelits of, or be otherwise subjected lo
discrimination under any program or activity of an
applicant or recipient receiving Federal [inancial |#%4]
istance from the Department of Agriculture,” 7 C.1WR.
§ 15.1, the Department of Agriculture and the county
commissioners discriminaled against Alrican American
farmers when they denied, delayed or otherwise
[rusirated the applications of those farmers for [arm
loans and other credil and benefit programs. Further
compounding the problem, in 1983 the Depariment of
Agriculture disbanded its Office of Civil Rights and
stopped responding to claims of discrimination, These
evenls were the culmination of a siring of broken
promises that had been made (o Alrican American
farmers for well over a century.

Tt is difficult to resist the impulse to try to undo all
the broken promises and years of discrimination that
have led to the precipitous decline in the mumber of
African American farmers in the United States. The
Courl has belore it a proposed seltlement of a class
action lawsuil that will not undo all that has been done.
Trespite that lact, however, the Court finds that the
settlement is a fair resolution of the claims brought in
this case [*86] and a good st slep lowards assuring
that the kind of discrimination that has been visited on
Alrican American farmers sincc Reconstruction will
[*%5] mot continue into the next century. The Court
therefore will approve the settlement.

T. BACKGROUND OF TITE CASE

The plaintiffs in this case allege (1) that the United
States Department of Agriculture ("USDA") willfully
discriminated against them and other similarly situated
Alrican American farmers on the basis of their race
when it denied their applications for eredit and/or benelit
programs or delayed processing their applications, and
(2) that when plaintiffs filed complaints of discrimination
with the USDA, the USDA failed properly to investigate
and resolve those complaims. Sce Seventh Amended
Complaint at 4-5. Plaintiffs allege that defendant's
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actions violated a number of statutes uand the
Constitution, but both sides agree that this case
cssentially is brought under the Equal Credit Opportunity
Act, 15 US.C. § 1691 ("TCOA™. See Transcript of
Hearing of March 2, 1999, a1 19, nl

nl Most of the class members are
complaining about racial discrimination in the
USDA's credit programs. LCOA provides the
statutory basis for claims ol discrimination in
credit transactions. Sce 15 U.S.C. § 1691, A
small number ol class members, approximately
5% of the class, complain about the USDA's
administration of its benefit programs, especially
its  disaster rclief programs. Sce  Sevenih
Amended Complaint at P 76, The benefit
programs arc nol subject o ECOA, and the
claims against the USDA for alleged ucts of
discrimination in these programs are brought
under the Administrative Procedure Act, 5 T.S.C.
§ 706. The differences between the two types of
claims lead 1o slight variations in (he burdens of
proof and the relief provided.

6]

The Court certified this case as a cla tion on
October 9, 1998, and preliminarily approved a Consent
Deeree on January 5, 1999, Alter a hearing held on
March 2, 1999, the parties made some revisions to the
proposed Consent Decree and filed a revised proposed
Caonsent Decree with the Court on March 19, 1999, The
Cowrt now concludes that the revised proposed Consent
Decree is fuir, adequate and reasonable.

A. Fuciual Background

Farming {3 a hard way 10 makc a living. Small
farmers opcrate al the whim of conditions completely
beyond their control; weather conditions from year to
year and marketable prices of crops to 4large extent
determine whether an individual farmer will make a
profit, barcly break cven or lose moncy. As a resull,
many farmers depend heavily on the credit and benefit
programs of the Uniled States Department ol Agriculiure
to take them [rom one year Lo the next. n2 For instance,
if an early freeze kills three-quarters of 4 tarmer's crop
one year, he may not have sufficient resources to buy
seeds to plant in the following season. Or if a farmer
needs 1o modernize his operations and buy a new grain
harvester in order o make his operations profitable, he
often [**7| cannot allord to buy the harvester without an
extension of credit. Because of the seasonal nature of
farming, it also is of utmost importance that credit and
benelit applications be processed quickly or the farmer
may lose all or most ol his anticipated income [or an
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entire year. It does a farmer no good to receive a loan to
buy seeds after the planting season has passed.

n2 The technical dilferences among TISDA's
various crcdit and non-credil programs arc scl
forth in detail in a previous Opinion of this Court.
See Pigford v. Glickman, 182 T R.D. 341, 342-44
(M.D.C. 1998).

The USDA's credit and henclit programs arc
federally funded programs, but the decisions to approve
or deny applications [or credit or benefits are made
locally at the county level. In virtually every fanning
community, local farmers and ranchers elect three to
five member county committees. ‘The county committee
is responsible [or approving or denying larm credit and
benelit applications, as well as for appointing a county
executive who |**8] is supposed to provide farmers
with help in completing their credit and benefit
applications.  The  counly  executive  also makes
recommendations to the county committee regarding
which applications should be approved. The salarics of
the county committee members and  the  county
cxecutives arc paid [rom federal [unds, but they are not
considered federal  |*87]  government employees.
Similarly, while federal money is used to fund the credit
and benefit programs, the elected county officials, not
Iederal officials, make the decision as to who gets the
federal money and who does not.

The county committees do not represent the racial
diversity ol the communitics they serve. Tn 1996, in the
Southeast Region, the region in the United States with
the most African American farmers, just barely over
1% of the county commissioners were African Anierican
(28 out of a total of 2469). Scc CRAT Report at 19, Tn
the  Southwest region, only 03% of the county
commissioners were African American. In two of the
remaining three regions, there was not a single African
American county commissioner. Nationwide, only 37
county commissioncrs were Alrican American out of @
total ‘of §147 commissioners - approximately [¥*9)
0.45%. Td.

Throughout the country, Alrican American farmers
complain that county commissioners have discriminated
against them for decades, denying their applications,
delaying the processing of their applications or
approving them  for insulficient amounts or with
restrictive conditions. In several sowheastern states, [or
instance, it took three times as long on average 10 process
the application of an African American farmer as it did
t0 process the application of 4 white farmer. CRAT
Report at 21, Mr. Alvin E. Sieppes is an Afriean
American farmer [rom T.ee County, Arkansas. In 1986,

o
b
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Mr.  Steppes  applied to the Farmers Home
Adminktration ("'mHA") for an operating loan. Mr.
Sicppes  fully  complied  with  the  application
requirements, but his application was denied. As a result,
Mr, Steppes had insulTicient resources (o plant crops, he
could not buy fertilizer and crop treatment for the crops
he did plant, and he ended up losing his farm. See
Seventh Amended Complaint at P 14,

Mr. Calvin Brown from Brunswick County, Virginia
applicd in January 1984 for an oporating loan for that
planting scason. When he inquired later thal month about
the status of his loan application, a FmHA | **10| county
supervisor told him that the application was being
processed. ‘The next month, the same I'mHA county
supervisor told him that there was no record of his
application ever having been filed and that Mr. Brown
had to reapply. By the ime Mr. Brown linally reecived
his loan in May or June 1984, the plunting season was
over, and the loan was virtually useless to him. In
addition, the funds were placed in a "supervised” bank
account, which required him to obtain the signature of a
county supervisor before withdrawing any [unds, a
requirement [requently required of African American
farmers bul not routinely imposed on white farmers,
See Seventh Amended Complaint at > 11.

Tn 1994, the entire county of Greene County,
Alabama where Mr. George [lall farmed was declared
cligible lor disaster payments on 1994 crop losscs. Fvery
single application for disaster payments was approved by
the Greene County Committee except Mr. Hull's
application for four ol his crops. See Seventh Amended
Complaint at P 5. Beverly of Nottaway
County, Virginia w al small farmer before
going to FmlIA. To build on his success, in 1981 he
began working with his FmTIA office 1o develop a farm
|**11] plan 10 cxpand and modernize his swine herd
operations. The plan called for loans to purchase
breeding stock and cquipment as well as farrowing
houses that were necessary for the breeding operations.
FmTIA approved his loans to buy breeding stock and
equipment, and he was told that the loan for farrowing
houses would be approved. After he already had bought
the livestock and the equipment, his application lor a
loan to build the farrowing houses was denied. The
livestock and equipment were useless to him without the
farrowing houses. Mr. Beverly ended up having to sell
his property Lo scitle his debt to the FmITA, Sceid. at P
12,

The denial of credit and benefits has had a
devastating impact on African  American farmers.
According to the Census of Agriculture, the number of
Alrican Amcrican farmers has declined [rom 925,000
in 1920 to approximately 18,000 in 1992, CRAT Report
at 14, The farms of many African American (armers
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were foreclosed upon, and they were forced out of
farming. Those who nianaged to stay in farming often
were subject to humiliation and degradation at the hands
of |*88] the county commissioners and were forced to
stand by powerless, as while farmers received
preferential [*¥12]  treatment. As one of plaintiffs'
lawyers, Mr. IT. Chestnut, aptly put it, African
American farmers "learned the hard way that though the
rules and the law may be colorblind, people are not."
Transcript ol TTcaring ol March 2, 1999, at 173,

Any farmer who helicved that his application lo
those programs was denied on the basis ol his race or [or
other discriminatory reasons theoretically had open to
him a process for filing a civil rights complaint either
with the Scerelary of Agricullure or with the Office ol
Civil Rights Fnflorcement and Adjudication ("OCREA™
at USDA. USDA regulations sct forth a detailed process
by which these complaints were supposed to be
investigated and conciliated, and ultimately a farmer
who was unhappy wilh the oulcome was entitled 1o sue
in federal cowrt under LCOA. See Pigford v. Glickman,
182 F.R.D. 341, 342-44 (D.D.C. 1998). All the evidence
developed by the USDA and presented o the Court
indicates, however, (hat this system was (unctionally
nonexistent for well over a decade. In 1983, OCRLEA
essentially was dismantled and complaints that were filed
were never processed, investigated or forwarded to the
appropriale agencics for conciliation. As aresult, |*¥13]
farmers who filed complaints of diserimination never
received a response, or if they did receive a response it
was a cursory denial of reliel. In some cases, OCRTLA
staff simply threw diserimination complaints in the trash
without ever responding to or investigating them. In
olher cases, even il there was a [inding of discrimination,
the farmer never received any reliel.

Tn December of 1996, Sceretary ol Agriculwre Dan
Glickman - appointed a Civil Rights Action Team
{"CRAT") to "ake a hard look at the cs and make
strong recommendations for change." See CRAT Report
at 3. In February of 1997, CRAT concluded that
"minority farmers have lost significant amounts of land
and potential farm income as a result of discrimination
by FSA |Farm Services Agency| programs and the
programs  of ity predecessor  agencies, CS
| Agricultural Stabilization and Conservation Service
and FmlIA [Farmers Ilome Administration]. . . . The
process [or resolving complaints has failed. Minority and
limited-resource customers believe TISTIA has not acted
in good faith on the complaints. Appeals are too often
delayed and for too long. Favorable decisions o too
often reversed.” Id. at 30-31.

Also [**14| in February ol 1997, the Office of the
Tnspector General of the TUSDA issued a report to
Secretary Glickman stating that the TTSDA had a backlog

of complaints of discrimination that had never been
processed, investigated of resolved. See Pls' Motion for
Class Certification, Exh. A (Evaluaiion Report for the
Secretary on Civil Rights Tssues). The Report found that
immediate action was needed 1o clear the backlog of
complaints, that the "program discrimination complaint
process at |the Farm Services Agency] lacks integrity,
direction, and accountability,” id. at 6, and that "staffing
problems, obsolete procedures, and little direction from
management have resulted in a climate of disorder within
the civil rights stalTat FSA." 1d. at 1.

The acknowledgment by the USDA that the
discrimination complaints had never been processed,
however, came too late for many African American
farmers. ECOAhas a lwo year stalule of limilations. Sce
15 US.C. § 1691, Tl the underlying discrimination
alleged by the farmer had (aken place more than two
years prior to the filing of an action in federal court, the
government would raise a statute of limitations defense
to bar the farmer's |**15] claims. For instance, some
niembers in this case had filed their complaints of
imination with the USDA in 1983 for acts of
imination thal allegedly occurred in 1982 or 1983. 1T
the farmer wailed for the USDA 1o respond (o his
discrimination complaint and did not file an action in
court until he discovered in 1997 that the USDA had
stopped responding to discrimination complaints, the
government would argue that any claim under ECOA
was barred by the statute of limitations.

Tn 1998, Congress provided relief to plaintiffs with
respect (o the statute of limitations problem by passing
legislation that tolls the statute of limitations for all those
who filed [*89] discrimination complaints with the
Department of Agricullure before July 1, 1997, and who
allege discrimination av any time during the period
beginning on January 1, 1981 and ending on or before
December 31, 1996,  See  Agricultural,  Rural
Development, Food and Drug  Administration, and
Related Ageneies Appropriations Act, 1999, Pub. L. No.
105-277, § 741, 112 Sial. 2681 (codificd av 7 U L
2297, Notes).

B. Procedural Background

From the beginning, this case has been a contentious
and hard fought battle on [**16] both sides. The original
complaint in this action was filed on August 28, 1997, by
three African American farmers representing a putative
class of 641 African American farmers, AL an initial
status  conference on October 30, 1997, plaintilfs
requested that the case be referred to Magistrate Judge
Alan Kay for the purpose of discussing settlement. The
govermment opposed that request. The Court refused to
require the government (o cngage in sctlement
negotiations if it was not prepared to do so in good faith
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and with an open mind, but it made clear that the case
would move quickly.

From plaindfls' perspective, the most important
pieces ol evidence necessary o ensure speedy resolution
ol the casc were the files ol the individual farmers that
were held by the government. The Court ordered both
sides to comply with their obligations under Rule
26(a)(1) of the Tederal Rules of Civil Procedure by
November 14, 1997, and it ordered the government to
provide plaintiffs with any files in its posscssion on any
farmer who was parl of (he pulative class. Sce Order of
November 4, 1997, The government complied with the
Cowrt's discovery ruling, and since then has continued to
provide class [**17] counsel with the files of putative
class members that it has. Sce Del's November 17, 1997,
Report (o the Court,

Tn the meantime, a number of motions Lo intervene
were filed on behalf of putative class members
represenied by other atlorneys. The two altotneys who
originally had filed the Piglord action, Mr. Alexander
Pires and Mr. Philip Lraas, stated in open court that any
allorney was welcome Lo serve as of counscl in the case,
on the condition that he or she would agree that (1) any
compensation  would be provided only under the
attorneys' fees provisions of LCOA, 15 US.C. §
1691¢(d), or other statutory fee-shifting provisions, and
{2) he or she would neither colleet any fees from
individual farmers nor cnler into a contingent fee
arrmgement by which the attorney would take a
percentage of the farmer's settlement or award. Class
counsel also represented thal any pulative class member
on whose behalf a motion to intervene was filed would
be added as a named plaintiff in an amended complaint.

The motions to intervene subscquently  were
withdrawn, and a number ol lawyers eniered appearances
as ol counsel [or plaintiffs. The resulting team of lawyers
in the case represents |**18] an extraordinary range of
experience, specialtics and geography: Mr. Pires and Mr.
liraas, both of Washington D.C., have represented
farmers in cascs against the Depariment ol Agriculture
for many years; Mr. 1.T.. Chestnut from Selma, Alabama,
Mr. Othello Cross from Pine Bluff, Arkansas, and Mr.
Dennis  Sweet, [rom  Jackson, Mississippi, all arc
experienced civil rights lawyers; Mr. 1. Roe I'razer from

ackson, Mississippi, and Mr, Gerard Tear of Arlington,

Virginia both are complex litigation and cl: dction
specfalists. Tn addition, Mr, TTubbard Saunders, TV, an
altorngy [rom Jackson, Mississippi with ncarly twenty-
five years of experience, and Mr. Willie Smith from
Liresno, California have worked on the case.

By mid-November of 1997, the government had
rethought its original posion with respect 1o mediation
and agreed to explore the option of settlement. The
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parties quickly agreed upon a mediator, Mr. Michael
Lewis, but an agreement on the details of the mediation
process required a number of status hearings and
conference calls. Tinally, in late Tecember the parties
agreed (o stay the case [or a period of six months during
which time they would pursue mediation. The parties
agreed [**19] to "commence” settlement discussions on
a case-by-case basis but left open the possibility of
discussing a global resolution of the case. See Order of
December 24, 1997,

[*901 Al a status conlerence just over two months
later, however, there appeared (o be a [undamential
disagreement about the process of mediation: plaintiffs
wanted to negotiate 4 settlement structure that would
address the claims of dl putalive class members while
the government continued Lo want 1o mediate claims on a
casc-by-casc basis. Plaintiffs' counscl, in particular Mr,
J.L. Chestnut, argued that the stay had to be lifted, legal
issues briefed and decided, and a prompt and firm trial
date set. Tl mediation continued on a case-by-case basis,
Mr. Chestnut argued, "Well, Your Honor cun look at my
gray hair; I won't live that long. Many ol my clients
won't live that long. . . . Please, please give my people a
wial date. Tt took us, Judge, 15 long miserable years 1o
get here and now they want to go case by case. That will
be another 15 years of injustice. The only way you can
slop it, Your Llonor, is a straightforward stalement Lo the
government: Settle it or try {1." Transcript of TTearing of
March 5, 1998, at 37-39. [**20]

The Court lifted the stay so that the parties could
briel plaindfls' motion for class certification and
plaintiffs’ motion for partial summary judgment on the
issue of the statute of limitations. See Order of Marh 6,
1998. The Court also set a trial date of February 1, 1999,
Td. Upon the represeniations of the parties that they
wanled Lo continue trying (o mediale the case with Mr,
Tewis, the Court also extended the time for mediation.
Sce Order of April 6, 1998,

In the meantime, plaintiffs had filed a second
putative class action, i v. Glickman, 185
T.RD. 82, Civil Action No. 98-1693. The putative class
in Brewington included those who had filed their
discrimination complaints with the USDA alicr February
21, 1997, the cutoft date for the putative Pigford class,
but before Tuly 7, 1998, the filing date of Brewington.
With the exception of the date of filing of discrimination
complaints, the allegations of the Brewinglon complaint
mirrored those of the Piglord complaint,

On October 9, 1998, the Court granted the motion
for class certification in Pigford. The Cowrt dlso ordered
the parties jointly to file a draft notice to class members
by October [*#21] 30, 1998. At a staws hcaring on
October 13, 1998, plaintiffs informed the Court that
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Congress had passed 4 bill that would toll the statute of
Limitations for African American farmers who had filed
complaints of discrimination with the TUSDA and that
they would be withdrawing their motion for partial
summary judgment on the statute ol limitations issue as
soon as the President signed the bill into law because that
motion then would be unnecessary. On October 21,
1998, President Clinton signed into law the bill tolling
the statwte of limitations that had been enacted by
Congress. Sec Agricultural, Rural Development, Food
and Drug Administration, and Related  Agencios
Appropriations Act, 1999, Pub. T.. No. 105-277, § 741,
112 Stat. 2681 (codified at 7 U.S.C. § 2297, Notes). The
waiver of the statute of limitations provides that "a civil
action 1o obtain reliel with respecet Lo the discrimination
alleged in an eligible complaint, il commenced not later
than 2 years alter the cnactment of this Act, shall not be
barred by any statute of limitations." An "eligible
complaint” is defined, in relevant part, as "a
nonemployment related complaint that was filed with the
Department of Agriculture [¥¥22] before July 1, 1997
and allcges discriminaiion at any time during the period
beginning on January 1, 1981 and ending December 31,
1996" in violation ol FCOA or "in the administration of
4 commodity program or a disaster ance program.”
See id.

Faced with a February 1, 1999, trial dale, the partics
continucd their cfforts at mediation with the help of Mr,
Lewis. At some point after the March 5, 1998 status
hearing, the focus of negotiations shifted from case-by-
case analysis Lo structuring a global resolution of the
claims of all class members. By December 1998, the
parties had informed the Court that they were very close
to agreeing upon a global seulement of plaini(ls' claims
in both Piglord and Brewingtlon. Finally, on January 5,
1999, the partics liled with the Court (1) a motion Lo
consolidate the two s, (2) a motion to alter the
definition of the class cerlified in Piglord to include
members of the Brewington action and to certify the
class pursuant to Rule 23(b)(3) of the Federal Rules of
Civil Procedure, (3) a motion [*91] for prelininary
approval of a proposed Consent Decree, and (4) a notice
Lo class members. The Court consolidated the two cases,
preliminarily [*¥23] approved the Consent Decree,
approved the motice to class members, notified class
members of their right lo [ile wrilten objections by
February 15, 1999, and scheduled a lairness hearing for
March 2, 1999,

Within ten days after the preliminary approval of the
Consent Deeree, the facilitator mailed a copy of the
Notice of Class Certification and Proposed C
Sctlement (o all then-known members of the class. n3
The facilitator also arranged a print notification program
with one-quarter page advertisements in 26 general

Page 38
Dist. LEXTS 5220, #*

circulation newspapers for January 21, 1999, and in 100
African-American newspapers between January 13,
1999 and January 27, 1999. Sce Defls Memorandum in
Support of Consent Decree (Declaration of Jeanne C.
Finegan). The lacilitator also arranged Lo have a full page
advertisement announcing the preliminary approval of
the Consent Decree and the time and place of the faimess
hearing placed in the editions of TV Guide that were
distributed in an 18-state region, and a half page
advertisement in the national cdition of Jet Magazing,
Sce id. In addition, the lacilitator aired 44 commercials
announcing the preliminary approval of the Consent
Decree and the time [*¥24] and place of the faimess
hearing on the Black LIntertainment Network and aired
18 similar commercials on the Cable News Network over
the course o a two-week period. The lacilitator estimates
that on average, the print and iclevision notice campaign
"reached 87 percent of African-American  farm
operators, managers or others in farnwrelated industries,
an average [requency ol 2.4 times." Td. al 6. As of
Liebruary 19, 1999, the facilitator had received 15,132
telephone calls as a result of its notification campaign,
1d.al7.

n3 ‘The "facilitator” is the Poorman-Douglas
Corporation.  See Consent Decree at D 1(i).
Among other responsibilitics, the facilitator iy
required Lo mail copics of the Notice of Class
Certification and Proposed Class Settlement to all
known class members within ten days of the
Court's preliminary approval of the proposed
Consent Decree and to undertake an advertising
cumpaign notifying potential class members of
the class certification and proposed  class
seltlement. Seeid. at PP 3, 4.

#25]

The USDA exerted efforts to obtain the assistance of
community based organizations, including those
organizations that [ocus on Alfrican Amcrican and/or
agricultural issues, in communicating to class members
and potential class members the fact that the Court had
preliminarily approved the Consent Decree and the time
and place of the faimess hearing. Def's Memorandum in
Support of Consent Decree (Declaration of David H.
Llarris). USDA officials also were notified that, to the
cxlent possible, they had an obligation (o communicale
to class members information about the Consent Decree
and the fairness hearing. The Court posted a copy of the
proposed Consent Decree and the Notice of Class
Certification on the Internet Website of the United States
District Court for the District of Columbia. Finally, S
counsel held meetings in counties throughout the
country, particularly in the South, o notily farmers of
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the settlement, the process for filing a claim package and
the time, place and purpose of the faimess hearing.

‘The Court timely received approximatcly eightcen
wrillen objections from organizations or individuals. See
Order ol February 25, 1999, The Court also received a
number [*¥26] of letters after the liebruary 15, 1999
deadline which it also has considered. With the exception

ol one objection filed afler the hearing, see Order of

March 11, 1999, the Court has considered all letters and
[ilings received before and since the hearing that have
expressed objections Lo or comments on the proposed
Consent Decree. Class counsel and counsel (or the
government also filed memoranda in support of the
proposed Consent Decree and supplemental responses 10
the objections raiscd.

The Court conducied a lairness hearing on March 2,
1999, which lasted an entirc day. The Court allocated
time for all objectors who previously had filed written
objections Lo the Consent Decree and also allocated time
al the end of the day for others who wished 1o express
their views. See Order of lebruary 25, 1999. The Cowt
provided tme for class counsd and counsel for the
government  [¥92]  to explain the proposed Consent
Decree and to discuss their view of its fairness. The
Court heard from ives of eight organizations
that had filed written objections, individuals who had
filed written objections and ten individuals who had not
filed written objections. The Court also hcard from
[**27] class counsel, counsel for the government and
the mediator.

Aller the hearing, the Courl sent a letler (o the
parties sumniarizing some of the objections that had been
raised at the hearing and suggesting changes to the
proposed Consent Deeree that might alleviate some of
the concerns raised. The Court indicated that it would not
issuc a final ruling on the fairness of the proposed
Consent Decree until March 19, 1999, in the event that
the partics wanted to file a revised proposed Consent
Decree addressing the concerns raised at the hearing and
by the Courl. By letier of March 19, 1999, the partics
transmitted to the Court a revised proposed Consent
DNecree vhich includes those changes or clarifications
that the partics belicved they could make to the proposed
Consent Decree  without fundamentally altering the
framework and basis for their agreement. The Court
posted the revised Consent Decree to the Court's Intermnet
Website and issucd an order granting any objector leave
to [ile any comments with respect o the revisions 1o the
proposed Consent Decree by March 29, 1999, The
revised proposed Consent Decree now is before the
Court to determine whether it is fair, reasonable and
adequate. [**28]

1. CT.ASS CERTITICATION

The Court originally certified 4 class pursuant to
Rule 23(b)(2) of the lederal Rules of Civil Procedure for
purposcs of delermining liability. The class was defined
as

All African-American farmers who (1)
farmed between January 1, 1983, and
Tebruary 21, 1997; and (2) applied,
during that time period, for participation
in a federal farm program with TISDA,
and as a direct result of a determination
by UUSDA in response to said application,
believed that they were discriminated
against on the basis of race, and filed a
wrillen  discrimination complainl  with
TISDA in that time period.

Pigford v. Glickman, 182 I'R.D. at 352. Plaintiffs had
asserted that the class could be certified under either
Rule 23(b)(2) or Rule 23(b)(3) of the Tederal Rules ol
Civil Procedure, but the Court found that it was most
appropriaic for purposcs of determining liability to
cerlily a class under Rule 23(b)(2), governing class
actions seeking primarily injunctive or declaratory reliel.
At the time, the Court also noted that "if liability is found
and the case reaches the remedy stage, the Court will
have Lo delermine the most approprialc mechanism for
determining remedy. |**29| Tt is possible that ai that
point it would be appropriate to certify a class pursuant
to Rule 23(b)3). . . ." Id. at 351 (citing Lubanks v.
Billington, 324 U.S. App. D.C. 41, 110 T.3d 87, 96 (D.C.
Cir. 1997) (in ¢ action seeking both injunctive and
monetary relief, court may adopt "hybrid" approach and
cerlily (h)(2) class for former and (b)(3) class for later)).

By Order of January 5, 1999, upon motion ol the
partics, the Court vacated the Order certilying the class
and certified a new s pursuant 1o Rule 23(b)(3) of the
Federal Rules of Civil Procedure. The newly certified
cluss is defined as:

All African American farmers who (1)
farmed, or attemipted to fann, between
January 1, 1981 and December 31, 1996;
(2) applied to the United States
Department  of  Agriculture  (USDA)
during that time period for parlicipation in
a federal farm credil or benelit program
and who bclicved that  they were
discriminated against on the basis of race
in USDA's response (o thal application;
and (3) filed 4 diserimination complaint
on or before July 1, 1997, regarding
USDA's treatment of such farm credit or
benefit application,
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Order of January 3, 1999.

‘Lhere are three [**30] changes to the substantive
delinition of the class. The first change relates to the time
[rame within which a class member iz required (o have
filed his or her discrimination complaint with the USDA,
Under the original ¢l definition, & class member was
required to have filed his complaint with the USDA
before Tebruary 21, 1997, The putalive class in
Brewington included [*93] those who had filed their
complaints of discriminaiion with the USDA between
February 21, 1997, the cutoll date in Piglord, and July 7,
1998, the date of filing ol the Brewingion action.

‘The definition of the class certified by Order of
January 5, 1999, modifies the class definition so that the
filing date is consistent with the recently-cnacted
legislation  1olling the  stawte  of limilations.  Sce
Agrigultural, Rural TDevelopment, Food and  Drug
Administration, and Related Agencies Appropriations
Act, 1999, Pub. T.. No. 105-277, § 741, 112 Stat. 2681
(codified av 7 US.C. § 2297, Notes). The legislation
specifies that in order to toll the statute of limitations, a
farmer must have filed his complaint of discrimination
with the USDA before July 1, 1997, and the new class
definition includes the same [**31] cut-ofT date. The
resulting class has a broader definition than the original
Pigford class but a slightly narrower definition than the
proposed class definition in Brewington. The members
ol the proposed Brewinglon class who arc not a part of
the newly certified class - that is, those who filed
diserimination complaints after July 1, 1997 - are on a
dilTerent legal [ooling because the statute of limitations
has mot been tolled for them and resolution of their
claims therefore is not appropriate in this action.

‘The seeond change also involves timing issucs. The
original class dcfinition specificd that class members
must have larmed belween January 1, 1983, and
Tebruary 21, 1997, and applied for a credit or benefit
program during that same time period. The definition of
the class certified by Order of January 5, 1999, requires
class members 1o have larmed or aucmpled (o larm
between January 1, 1981, and December 31, 1996, and to
have applied for a credit or benefit program during that
time period. As with (he changed  discrimination
complaint filing dates, this change in ¢ definition is
consistent with the recently-enacted legislation tolling
the statute of limitations. [*¥32] Sce Agricultural, Rural
Development, Food and Drug  Administration, and
Related Agencics Appropriations Act, 1999, Pub. 1., No,
105-277, § 741, 112 Stat. 2681 (codified at 7 U.S.C. §
2297, Notes).

‘Lhe third change relates to the way in which a class
member's complaint of discrimination was transmited 1o
the USDA. Under the original class definition, a class
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member must have filed a "written" complaint of
discrimination with the USDA. The revised cl
definition provides that the class membor must have
"filed a discrimination complaint,” and under the terms
ol the proposed Consent Decree, class members who
have participated in "listening sessions" or have
complained to members of Congress in certain case are
deemed to have "filed" a discrimination complaint. See
Consent Decree at 1> 1(h). None of the substantive
changes 1o the ¢lass definition in any way all
Court's analysis or conclusion that the case properly is
certified as a class action. See Pigford v, Glickman, 182
LLR.D. at 344-45.

The primary difference between the class certitied
by the Court on October 9, 1998 and the class cerlilied
by the Court on Janvary 5, 1999, is more procedural than
substantive: [**33] (he lormer was certilied pursuant 1o
Rule 23(b)(2) of the lederal Rules of Civil Procedure for
purposes of determining whether the TISDA s liable to
class members and the lalter was certified [or all
purposes pursuant to Rule 23(b)(3). n4 Rule 23 provides
that all class members in a Rule 23(b)3) class action arc
enlitled to nolice and an opporlunity to exclude
themselves [rom -- or "opt oul” ol - the class and pursue
individual remedies. See Rule 23(¢)(2), l'ed. R. Civ. P.
The Rule contains no explicit opt-out provision with
respect o a class certified pursuant to Rule 23(bj(1) or
Rule 23(b)(2), although a court [*94] may have
discretion to permit class members to opt out of the class
in (b)(1) and {b)(2) actions. See Tubanks v. Billington,
110 T.3d a1 92-95. The parties in this case agreed that it
was more appropriate - and fairer to members of the
cl - to ask the Court to certity the s under Rule
23(b)(3} for all purposes, particularly since the proposed
setlement involves primarily monetary reliel. See id. at
95, The decision to certily the class pursuant (o Rule
23(b)(3) was made largely in order to allow class
members Lo opt oul of the class il they wanted Lo [¥*34]
pursue their remedies individually cither before the
TSDA or by scparalc court action,

nd An action may appropriately be certified
pursuant 1o Rule 23(b)2) of the Federal Rules off
Civil Procedure if "the party opposing the class
has acted or refused to act on grounds generally
applicable  to  the class, thercby  making
approprialc final  injunctive  relicl  or
corresponding declaratory relicl with respect to
the class as a whole."

An action may appropriately be certified
pursuant to Rule 23(b)(3) of the I'ederal Rules of
Civil Procedure il the Court finds that “the
questions of law or fact common to the members
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of the class predominate over any questions
affecting only individual members, and that a
class action is superior 1o other available methods
for the fair and efficient adjudication of the
controversy."

The Court already has determined that a class exists
and that the class meets the four criteria of Rule 23(a) ol
the L'ederal Rules of Civil Procedure. See Pigford v.
Glickman, 182 FR.D. at 346-50. Beeause [##35] the
Court has certified the class under Rule 23(b)(3} of the
Federal Rules of Civil Procedure, it also must ensure that
the separate and additional requirements of (b)(3) are
satisfied before approving the proposed settlement. See
Amchem Products, Inc. v. Windsor, 521 1.S. 591, 622,
138 T.. Fd. 2d 689, 117 S. Cu 2231 (1997) (courl's
[airness analysis or scttlement purposcs under Rule
23(e) cannot substitute for determination whether class is
appropriately certified in the first place); Thomas v.
Albright, 139 F.3d 227, 234 (D.C. Cir.) {requirements ol’
predominance and superiority in subsection (b)(3) are
additional (o requiremennts of subscction (a) which apply
to all class actions), cert. denied, 142 L. Ed. 2d 480, 119
S, CL 576 (1998).

Rule 23(b)(3) requires the Court to find (1) that
questions of law or fact common to members of the class
predominate over questions affecting only individual
members, and (2) that a class action is "superior 1o other
available methods for the fair and efficient adjudication
of the controversy." Rule 23(b)(3), Ted. R. Civ. P, Tt is
designed 10 cover cases in which a class action would
promote "uniformity of decision as to persons similarly
[**36] situated, without sacrificing procedural faimess
or bringing about other undesirable rosulls.! The
Advisory Commiltee had dominanily in mind vindication
ol 'the right of groups ol people who individually would
be without effective strength to bring their opponents
into court al all.™ Amchem Products, Inc. v. Windsor,
521 U8, at 615, 617 (quoting Rule 23, L'ed. R. Civ. P.,
Adv. Comm. Notes). This is just such a case.

The ultimate settlement of this action envisions the
creation of a mechanism on a class-wide basis that will
then be utilized o resolve the individual claims of class
members outside the traditional litigation process, most
of them (Track A) in a rather formulaic way. Most
mentbers of the class lack documentation of the allegedly
discriminatory  transactions aL issuc. Without any
dogumentation of thosc transactions, it would be difTicult
if not impossible for an individual farmer to prevail in a
suit in federal court under a traditional preponderance of
the evidence standard. The parties acknowledge,
however, that it is not the fault ol class members that
they lack records. Since class members' lack of
documentation is at least in part auributable (o the

passage [**37] of time which has been exacerbated by
the USDA's failure to timely process complaints of
discrimination, there is a common issue of whether and
how best to provide relief to class members who lack
documentation, and that common issue "predominate|s|
over any questions affecting only individual members."
See Rule 23(b)(3), Ted. R. Civ. P. This class uction and
its settlement as proposed in the Consent Decree provide
a mechanism to address that common issue. See
Amchem Products, Tne, v. Windsor, 521 11.8, at 619
("Sculement 1s relevant 1o a class certification").

Tn addition to the lack ol documentation making
individual adjudication of most claims so difficult, the
sheer size of the class makes the prospect of individual
adjudication of damages virlually unmanageable. For this
or any other court (o adjudicate the individual claims ol
the 15,000 o 20,000 African Amcrican farmers now
estimated to be members of the class would take years or
perhaps even a decade or more. Any "fair and efficient”
resolution ol the claims therelore necessilales the
implementation of some sort of class-wide mechanism
such as the creaiive [*95] and speedy Track Aflrack 1B
procedures proposed by (he parties [**38] in the
Consent Decree. The Court therefore finds thal "a class
i iperior to other available methods for the fair
judication of the controversy.” See Rule
23(b)(3), Fed. R. Civ. P. The Courl concludes that this
action appropriately is certified for resolution pursuant 1o
Rule 23(b)(3) of the Lederal Rules of Civil Procedure.
The remaining question is whether the proposed Consent
Decree s [air, adequale and reasonable under Rule 23(e).

1L PROVISIONS 018 PROPOSLD  CONSENT
DECREL

‘The proposed Consent Deerce, as revised after the
[airness hearing and jointly filed by the partics on March
19, 1999, is a ncgotiated seulement that resolves all of
the ¢laims raised by plaintiffs in the Seventh Amended
Complaint. The purpose of the Consent Decree is to
ensure that in the future all class members in their
dealings with the USDA will "reccive (ull and lair
treatment” that is "the same as the treatment accorded to
similarly sitvated white persons.” Consent Decree at 1-2.
As with all scttlements, it does not provide the plaintilfs
and the class they represent with everything they sought
in the complaint, Tnstead it is a negotiated settlement
intended to achicve much [¥*39] of what was sought
without the nced for lengthy litgation and uncertain
resulls, Sce Siewart v, Rubin, 948 F, Supp. 1077, 1087
(MD.C. 1996) (“inherent in compromise is a yielding of
absolutes and an abandoning of highest hopes™), aff'd
326 U.S. App. D.C. 337, 124 1'3d 1309 (D.C. Cir. 1997).
It is impossiblc 10 know preciscly how much the overall
settlement in this case will cost the govermment, in part
because the exact size ol the class has not been
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determined and because the Consent Decree provides for
debt relief that is dependent on the amount of debt that
individual class members owe o the TUSDA, but
plaintiffs estimate that the settlement is worth at least $
2.25 billion, the largest civil rights settlement in the
history of this country. See Pls' Response to Post-
Hearing Submissions at 7.

The Consent Decree accomplishes i purposes
primarily through a two-track dispute resolution
mechanism that provides those class members with livde
or no documenlary cvidence wilth a virtually automalic
cash payment ol $ 50,000, and forgiveness of debt owed
to the USDA (Irack A), while those who believe they
can prove their cases with documentary or other
evidence by a preponderance of the evidence [*¥40] -
the traditional burden of prool in civil litigation -- have
no cap on the amount they may recover (Track B). Those
who like neither option provided by the Consent Decree
may opt out of the class and pursue their individual
remedies in court or adminisiratively belore the USDA.
‘The essential termis of the proposed Consent Decree and
settlement are summarized helow.

Under the terms of the proposed Consent Deeree,
any class member has (he right w opt out of the class and
pursue his remedies either administratively before the
USDA or in a separate court action. See Consent Decree
at P 2(b). A class member who opts out of the class
cannot collect any relicl under the scilement, but he
retains all of his legal rights to file his own action against
the USDA. Tn other words, if a class member opts out of
the class, nothing in this setlement affects him. Any
class member who wishes to opt out of the class must file
4 written request with the facilitator within 120 days of
the dale on which ihe Consent Decree is entered. See id.

Thosc who ¢hoosc (o remain in the class have 180
days from the entry ol the Consent Decree within which
to file their claim packages with the facilitator. |[**41]
Consent Decree at P 5(¢). n5 When a claimant submits
his claim package, he must include evidence that he filed
a discrimination ¢laim with the USDA between Tanuary
1, 1981 and July 1, 1997, See id. at P 5(b). n6 Tn the
absence of documentation |[*96] that a complaint was
filed with the TSDA, a claimant may submii a
declaration from "a person who is not a member of the
claimant's family” stating that he or she has firsthand
knowledge that the claimant filed the complaint. Sce id.
n7 A claimant also must include a certification from an
allorney stating that the attorney has a good [aith beliel
in the truth of the factual basis of the claim and thut the
attorney will not require compensation from the claimant
for his or her assistance. See id. at > 5(e). n8
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n35 The Cowrt may grant an extension of this
180 day period "where the claimant demonstrates
that his failure to submit a timely claim was duc
to  extraordinary circumstances beyond his
control." Consent Decree at P 5(g).

n6 lior a claimant who otherwise meets the
class definition but who filed his complaint of
discrimination after July 1, 1997, the claims
package will be forwarded to JAMS-Lndispute,
Inc. JAMS-Endispute, Judicial Arbitration and
Mediation Services Endispute, is a California-
based corps ol retired judges with olfices
throughout the country that provides alternative
dispute resolution mechanisms. JAMS-Lndispute
will determine whether the claimant should be
allowed (0 proceed as a class member despite his
[ailurc to timely file his discrimination complaint.
See Consent Decree at I 1(a)(il), 6. [**42]

n7 For purposes of the propesed Consent
Decree, a "discrimination complaint” means
cither a communication directly from the class
member to the USDA or a communication from
the claimant to 4 menmber of Congress, the White
House, or a state, local, or federal official who
forwarded the communication to the USDA
asscriing that the USDA had discriminated
against the claimant on the basis of race in
connection with a federal farm credit transaction
or benelit application. Consent Decree aL P 1(h).

n8 Class counsel is available to perform
these services without charge to the claimant,

AL the time that they submil their claim packages,
claimants asserting discrimination in credit transactions
also must choose between two options: adjudication of
their claims under the ‘Irack A mechanism or arbitration
of their claims under the Irack B mechanism. Consent
Decrec at P 5(d). n9 ‘The choice made between Track A
and Track B has enormous significance. Under Track A,
the class member has a fairly low burden ol prool but his
recovery 18 limited. Under Track T, there is a higher
burden of proof but the recovery [¥¥43] is unlimited.
The claims  facilitator, the  Poorman-Douglas
Corporation, has 20 days after the filing of a claims
package within which 1o determing whether the claimant
is a momber of the class and, il he is, (o forward the
materials (o counsel lor the USDA and 1o the appropriate
‘Irack A or I'rack B decision-maker. Id. at 1> 5(f)
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n9 Claimants asserting discrimination  in
non-credit benefit programs are only entitled to
proceed under Track A. Consent Deerce at P
S(d).

Under ‘Irack A, a claimant must submit "substantial
evidence” demonstrating that he or she was the victim of
race discrimination. See Consent Decree at T 9(a)(i),
9(b)(i). Substantial evidence means something more than
a "mere scindlla® of cvidence but less than a
preponderance. See Burns v, Office of  Workers'
Compensation Programs, 309 U.S. App. D.C. 400, 41
11.3d 1555, 1562 n. 10 (D.C. Cir. 1994). Put mother way,
substantial evidence is such "relevant evidence as a
reasonable mind mighlt accepl (o support [the]
conclusion," even when "a |*%44| plausible alternative
interpretation ol the cvidence would support a contrary
view." Secretary of Labor v. l'ederal Mine Safety and
Health Review Comm'n, 324 US. App. D.C. 154, 111
F.3d 913,918 (D.C. Cir. 1997). n10

nl0 The Consent Deerce delines "substantial
evidenee" s "such relevant evidence as appears
in the record before the adjudicator that a
reasonable person might accept as adequate to
support a conclusion after taking into account
other evidence in the record that fairly detracts
[rom that conclusion." Consent Decree aL P 1(1).

A claimant asserting discrimination in a credit
transaction can  satisly (b burden by presenting
evidence of four specific things: (1) that he owned or
leased, or attempted to own or lease, farm land; (2) that
he applied for a specific credit transaction at & USDA
county office between January 1, 1981 and December
31, 1996; (3} that the loan was denied, provided late,
approved  for a  lesser amount than  requested,
cncuntbered by restrictive conditions, or USDA failed to
provide [**45] appropriate loan service, and such
trcatment  was  less [avorable than that accorded
specifically identified, similarly situated white farmers;
and (4) that USDA's treaiment of the loan application led
to cconomic damage (o the class member, See Consent
Decree at P 9(a)(i). A claimant asserting discrimination
only in a non-credit bemefit program can satisfy his
burden by presenting evidence (1) that he applied for a
specific non-credit benelit program at a USDA county
office between January 1, 1981 and December 31, 1996,
and (2) that his application was denied or approved for a
r amount then requested and that such treatment was
favorable [*97] than that accorded to specifically
identified, similarly situatcd whitc farmers. Scc id. at P
b)),
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The USDA has sixty days after it receives notice of
a Irack A referral to provide the adjudicator and class
counsel wilh any informaion relevant to the issucs of
liability and damages. Consent Decree at P 8. After
receiving any material from the USDA, the [acilitator
will either make a recommendation with respect to
whether the claim should be approved or indicate its
inability to make a recommendation. The entire packet of
material, [**46] including the submissions by the
claimant and the TISDA and the recommendation ol the
[Lacilitator, then is referred 1o a member of JAMS-
Tndispute, Tnc., for a decision which is to be made within
30 days. See id. at 1> 9(a). That decision is final, except
that the Monitor, whose responsibilities are discussed
further below, shall direet the adjudicator lo reexamine
the claim il he determines that "a clear and manilest error
has occurred” that is "likely Lo result in a fundamental
miscarriage of justice." See id. at PP 9a)(v), 9b)Nv),
12(b)(iii).

1r the adjudicator finds in the claimant's [avor and
the claim involves discrimination in a credit transaction,
the claimant will receive (1) a cash payment of § 50,0005
(2) forgiveness of all debl owed Lo the USDA incurred
under or affected by the program that formed the basis ol
the claim; (3) a tax payment directly to the IRS in the
amount of 25% of the total debt forgiveness and cash
paymenl; (4) immediate lermination of any [oreclosure
proceedings that TTSDIA initiated in conncetion with the
loan(s) at issue in the claim; and (5) injunctive relief
including cone-time  priority loan consideration and
technical assistance. Consent Decree |*#47| aL PP
a)(iii); 11. If the adjudicator finds in the claimant’
favor and the claim involves discrimination in a benefit
program, the claimant will receive a cash payment in the
amount ol the benelil wrongly denied and injunctive
reliel including onc-time priority loan consideration and
technical assistance. 1d. at I 9(b)(

‘Irack 1B arbilration is (he option for those who have
more extensive documentation of discrimination in a
credit transaction. Under Track B, an arbitrator will hold
a one day minitrial and then decide whether the claimant
has established discrimination by a preponderance of the
evidence. Consent Decree al P 10. n11 Class counsel will
represent any claimant who chooses lrack B, or a
claimant may be represented by counsel of his choice if
he so desires. Track B is designed to balance the need for
prompt resolution of the ¢laim with the need to provide
adequate discovery and a (air hearing. The entire Track
B process will take a maximum of 240 days. During the
first 180 days, there is a mechanism for limited discovery
and depositions of witnesses. Lollowing the one day
mini-trial, the arbitrator will render a decision within 30
10 60 days. Id. at P 10(g). [*#48]
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nll The arbitrator will either be Mr. Michael
Lewis, the mediator, or will be a person selected
by Mr. Lewis from a list of arbirrators pre-
approved by class counsel and counsel for the
government. See Consent Decree al P 1(b); T.eller
of March 19, 1999 from the Parties to the Court
a1,

If the arbitrator finds that the claimant has
demonsirated by a preponderance of the evidence that he
was the viciim of racial discrimination and thal he
sullered damages [rom that diserimination, the claimant
will be entitled to actual damages, the retwrn of mventory
property that was foreclosed and other injunctive relief,
including a one-lime priority loan consideration. Consent
Decree al PP 10(g), 11. As with Track A claims, the
decision of the arbitrator is (inal cxeept that the Monitor
shall direct the arbitrator to reexamine the claim if he
determines that "a clear and manifest error has occurred"
that i "likely to result in a [undamental miscarriage ol
justice." See id. at 1> 10, 12(b)(iii).

‘The proposed [*#49] Consent Decree also provides
for an independent Monitor who will serve for a period
ol five ycars lollowing the entry ol the decree. The
Monitor will be appointed by the Court from a list of
names proposed by the parties and cannot be removed
"exeept upon good cause. Consent Decree at P 12(a).
The Monitor is responsible for making periodic writicn
reports to the Court, the Secretary of Agriculture,
counsel for the government and class counsel, reporting,
on the good faith implementation ol the Consent Decree
and efforts to resolve disputes [*98] that arise between
the parties under the terms of the decree. 1d. at P 12(b).
nl2 Ile or she will be available 1o class members and
members of the public through a 1oll-lree telephone
number to facilitaie the lodging of Consent Decree
complaints and to expedite their resolution, Td. at P
12(b)(iv).

nl2 The partics indicatcd in their letier of
March 19, 1999, that one of the changes to the
original Consent Decree would be that the
Monitor would provide copics of his report Lo the
Court. That change was not reflected in the
revised Consent Decree that was filed by the
partics on March 19, 1999, but the partics have
since filed a corrected page 21 of the revised
Conscnt Decree so that the Monitor in fact will be
required to provide copies of the report to the
Court. See Notice of Liling of April 9, 1999.

[*#50]

The Court retains jurisdiction to enforce the Consent
Decree through contempt proceedings. Consent Decree
al P 21. If onc side belicves that the other side has
violated the terms of the Consent Decree, there is a
mandatory procedure [or atlempiing (o resolve the
problem with the assistance of the Monitor that the
parties must follow before filing & contempt mation with
the Court, but the Court remains available in the event
that the terms of the decree are violated. Id. at P 13,
Finally, the Consent Deeree provides that class counsel
shall be cntitled 10 reasonable atorneys' fees and costs
under TCOA, 15 US.C. § 1691e(d). and under the
Administrative Procedure Act, 28 U.S.C. § 2412(d), for
the filing and litigation of this action and for
implementation of the Consent Deeree. Ld. at P 14(a).

TV. TFAIRNESS OF PROPOSED  CONSENT
DECRER

Under Rule 23 of the Tederal Rules of Civil
Procedure, no class action may be dismissed, setded or
compromised without the approval of the Court. Rule
23(e), L'ed. R. Civ. . Before giving its approval, the
Court must provide adequale notice Lo all members of the
class, 1d., conduct a "fairness hearing," and find, after
notice and hearing, [**51] that the "sctilement is [afr,
adequate and reasonable and is not the product of
collusion between the parties.” Thomas v. Albright, 139
F3d at 231, In performing this task, the Court must
prolect the interests of those unnamed class members
whose rights may be affected by the settlement of the
action,

In this circuit there is "no obligatory test" that the
Court must use to determine whether a settlement is fair,
adequate and reasonable. Osher v. SCA Realty T, Tne.,
945 F. Supp. 298, 303-04 (D.D.C. 1996). Instead the
Court must consider the facts and circumstances of the
casc. ascerlain what faclors arc most relevant in the
circumstances and exercise its discretion in deciding
whether approval of the proposed scttlement is fair. nl3
By far the most important factor is a comparison of the
terms of the compromise or settlement with the likely
recovery that plaintiffs would realize if the case went to
trial. See Thomas v. Albright, 139 T.3d at 231 ("The
courl’s primary (ask i3 (o cvalvale the terms of the
settlement in relation to the strength of plaintiffs' case”);
Tsby v. Bayh, 75 T.3d 1191, 1199 (7th Cir. 1996) ("the
relative strength of plaintiffs' case on the merits [¥¥52]
as comparcd o what the delendants offer by way of
sctilement, is the most important  consideration");
Maywalt v. Parker and Parsley Petroleum Co., 67 T.3d
1072, 1079 (2nd Cir. 1995) ("the primary concern is with
the substantive terms of the settlement: Basic to thi:
the need to comparg the terms of the compromisc with
the likely rewards of litigation™) (internal citations and
quotations omilted). Having carelully considered all of
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the objections that have been [*99] filed with the Court
or expressed at the fairness hearing in relation to the
strength of plaintiffs' case, the Court concludes that the
settlement is fair, adequate and reasonable and is not the
product ol collusion between the parties. n14

n13 The Third Circuit has adopted a nine-
factor test for determining the [airness ol a
settlement of a class action, see Girsh v. Jepson,
521 F.2d 153 (3rd Cir. 1975), while the Tenth
Circuil has adopled a four factor iest, see Golilich
v. Wiles, 11 F.3d 1004, 1014 (10th Cir. 1993),
and the Lleventh Circuit has developed a six
factor test. See Bemmett v. Behring Corp., 737
F.2d 982 (1lth Cir. 1984). Other circuits,
including ours, have not imposed such rigid scis
ol lactors, insicad recognizing that the relevant
factors may vary depending on the factual
circumstances. See Thomas v. Albright, 139 T'3d
at 231; Torrisi v. Tucson Flec. Power Co., 8 F.3d
1370, 1375-76 (9th Cir. 1993), cert denied sub
nont, Reilly v. Tucson Blee. Power Co., 512 U).8.
1220, 129 L. Ed. 2d 834, 114 8. Cr. 2707 (1994).
To the extent that the lactors enumerated by the
other circuits are at all relevant to the
determination of whether this Consent Decree is
fair, adequate and reasonable, however, the Court
has considered and addresscd those factors in this
Opinion. [**33]

nl4 ‘The Court has received written
objections or comments from the following
organizations: Black Farmers and Agriculturis ts
Assoc.; Black Tarmers ol North Carolina;

Central Piedmont Economic Assoc.; Concerncd
Black

Farmers  of  Tennessee,  Arkansas,
ippi, Georgia and North  Caroling;
Coordinating Council of Black larm Groups;
Kansas Black Iarmers Assoc; Land Loss
Prevention Project; Tederation of  Southem
Cooperatives T.and Assistance Tund; T.awyers'
Commitee for Civil Rights Under Taw; NAACP;
National Black Farmers; National Council of
Community Based Organizations in Agriculture;
National lamily l'arm  Coalition; Oklahoma
Black Farmers and Agriculturalisis Assoc.; and
United States Dept. of Agriculture Coalition off
Minority Fmployees.

The Court has received written objections or
commients from the following individuals (on
hehall of themselves and/or on behall of other
class members): Theodore T.B. Bales; Robert R,
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Binion; Abraham Carpenter, Jr.; Leonard C.
Cooper; Harold M. Dunkelberger; George and
Larry Ephlrom; Percy Gooch, Sr.; Estell Green,
Jr.; Patricia Gibson Green; Brown J. Hawkins;
Clarence  Hardy:  George and  Patricia
Hildebrandt; George Hobbs; Dave J. Miller;
Jessie Nimmons; Timothy C. Pigford; Amelia
Roland Washington; Roy T.. Rolle, Tr.; Tuis C.
Sanders; Herbert L. Skimner, Jr.; Gregory R.
Swocker; V Swilzer; George M, Whitchead;
Gladys R. Todd and Griffin Todd, %.; Andrew
Williams; Jerome Williams; and Tiddie and
Dorothy Weiss.

All of the organizations and most of the
individuals who had submiited wrillen comments
or objections spoke at the hearing on March 2,
1999. Tn addition, the following individuals spoke
at the hearing: Mattie Mack; Kevin Pyle;
Sherman Witchler; Tiddie Slaughter; Ridgeley
Mu'Min Muhammed; Willie Frank Smith; John
Bender; Troy Scropgins; and Willie Head.

All of the objections and comments, whether
recetved in the form of letters to the Court or as
formal filings, have been filed as part of the
official record of this case. To the extent possible,
the Court has uattempted to address all of the
objections that have been raised. Whether or not
specilically mentioned in this Opinion, the Court
has carefully considered the objections and
appreciates the extent to which the objectors have
shared their thoughts and views.

(7341
A. The Process of Setilement

Preliminarily, the Court considers those objections
that address the [airness of the way in which the
settlement negotiations were conducted, the amount of
discovery completed at the time of scttlement, the
definition of the cl. whether there is any evidence of
collusion between class counscl and counscl for the
government, and whether class members have had
adequate notice and opporwunily 1o be heard on the
proposed sculement. Sce Thomas v, Albright, 139 F.3d
at 231; Durrett v. Housing Authority of City of
Providence, 896 T.2d 600, 604 (Ist Cir. 1990); Mars
Steel v. Continental 111, Nat. Bank and Lrust, 834 1°.2d
677, 683 {7th Cir. 1987); Girsh v. Jepson, 521 F.2d 153
3rd Cir, 1975); Osher v, SCA Realty I, Inc., 945 F.
Supp. at 304.

1. Timing of Settlenent and Lxtent of Discovery
Completed
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Some of the objectors maintain that settlement came
too early and that class counsel undertook insufficient
discovery in this case before setling it. A review of the
history of the case, however, reveals that "there has been
a literal mountain of discovery provided and reviewed."
Iranseript of Hearing of March 2, 1999 at 170
(Comments [**55] of Mr. 1T.. Chestmut). Less than
three months after the case was filed, the Court ordered
the USDA to open its files to plaintiffs within fifteen
days. On the [ificenth day, the government provided
plaintiffs with ten boxes of documents containing
approximately 35,000 to 40,000 pages of records related
to  approximately 105 pending claims of race
discrimination. See Def's November 17, 1997 Report to
the Courl, Declaration of Arnold Grundeman at P 4.
Three days later, the government delivered an additional
20,000 pages related o another 30 pending cases ol
discrimination. See id. at I* 5. At the time, the
government represented that i was continuing to search
lor files, many ol which had already been sent o a
federal records repository. Since that time, the
government has continued to provide plainills with the
iles of class members.

The problem [or plaind(ls has been that [iles simply
do not exist for many class members. Providing
additional time for discovery would not have solved that
problem. As class counscl has pointed out, on the issuc
ol lability of thc USDA, the government's own  [*100]
documents and own admissions are he most damning
evidence. See Transcript of |**36] Hearing of March 2,
1999 at 184 (Comments of Mr. Alexander Pires) ("I have
an office full of admissions. [ have tape recordings of
Mr. Glickman. [ have tape recordings of Governemnt
officials. I've inlerviewed cverybody there is Lo
interview. T have documents. T have the CRAT Report
annotated. T have all the |OlfTice ol the Inspector General |
Reports"). There really was no other discovery that could
have made a difference. ‘The samc is true on the issuc off
damages. The government delivered to class counsel all
ol the files it had on individual class mcmbers. But
without docunientary evidence that does not exist, an
individual farmer would be hard-pressed to provide
evidence beyond his own testimony, and additional
discovery from the government would not be helpful.

In addition, a relatively extensive amount of
litigation had occurred by the time the partics agreed to a
scitlement. The issuc of class certification had been
extensively bricled by the partics and decided by the
Court. Plaintiffs' motion for summary judgment on the
issue of the statute of limitations was fully briefed when
the statute of limitations was tolled by legislative action.
The government also had filed a motion [**57]  for
judgment on the pleadings and for partial summary
Jjudgment that was fully briefed. In sum, the discovery,
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investigation and legal research conducted by cl:
counsel before entering into settlement was thorough and
supports  the  [fairness and  reasonablencss  of  the
settlement. See Isby v. Bayh, 75 T.3d at 1200,

2. Class Definition

‘The is defined to include all African American
tarmers who (1) farmed, or attempted to farm, between
January 1, 1981 and December 31, 1996; (2) applied 1o
the United States Department of Agriculture (USDA)
during that time period for participation in a federal farm
credit or benelit program and who belicved that they
were discriminated against on the basis of race in
USDA's response to that application; and (3) filed a
diserimination complaint on or before Tuly 1, 1997,
rogarding USDA's (rcalment of such farm credil or
benelit  application.  Somc  characterize  (his  class
delinition as too narrow. They claim that the class should
be broadened to include all African American farmers
who claim 1o have faced discrimination in credit
transactions or benefit programs with the USDA,
regardless of whether they filed a complaint of
discrimination with [**58] the USDA.

The legal issues for those who never have filed a
discrimination complaint, however, arc much morc
difficult than those facing the members of the class us
currently defined. The statute of limitations issue still
exists for those who never have filed complaints of
discrimination beeause Congress (olled the statuie ol
limitations only for those who filed discrimination
complaints by July 1, 1997, Moreover, from the
beginning, plainiifls' complaint only sought reliel for
those who had filed discrinmination complaints with the
USDA. Accordingly, the Consent Decree in this case
cannot provide relief for those who never purported to
complain o the USDA in any way about the alleged
discrimination. CI. Tnited States v. Migrosolt, 312 U
App. D.C. 378, 56 T.3d 1448, 1460 (D.C. Cir. 1995).

Some also have objected that the elass as cwrrently
defined does not include all members of the putative
Brewinglon class because under the  current  class
definition, the farmer is required to have filed a
complaint of discrimination prior o July 1, 1997, while
the proposed class in Brewinglon would have included
African  American  farmers  who had  filed  their
discrimination complaints [#*59] prior to July 7, 1998,
As previously discussed, see page 20 above, the statutory
waiver of RCOA's two-ycar siatule of limilations as
recemtly cnacted by Congress applios only 1o those
tarmers who filed complaints of discrimination by Tuly
1, 1997. 'The claims of those who do not meet that
deadline face separate and additional legal barriers not
faced by the class as currcily defined. Broadening the
class would inject legal and factual issues into the case
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that are not now present and would only serve to hinder a
fair, reasonable and adequate settlement for the African
American farmers who arc a part of the class as
currently defined. The Court therefore concludes that this
class delinition is appropriate.

[¥101] Lhe Consent Decree also requires each class
member to provide proof that he filed u "discrimination
complain” with the USDA. The term "discrimination
complaint” is  defined broadly to include "a
communication from a class member dircetly 10 USDA,
or 10 a member of Congress, the While Llouse, or a siale,
local or [lederal official who forwarded the class
member's communication to USDA, asserting that
USDA had discriminated against the class member on
the basis of race in conncelion [**60] with a [ederal
farm credit transaction or benelit application.” Consent
Decree at PL(h). Tn the absence ol specificd documents, a
class member may submit an affidavit from 4 non-family
member stating that he or she has personal knowledge
that a discrimination complaint was filed and describin;
the way in which it was filed. See Consent Decree at 1>

Some objeclors maintain thal it is unfair Lo require
an affidavit from someone who is not 4 family member
because, as Mr. Vernon Breckinridge put it, "getting
loans from USDA is just like you go to a normal bank
and get a loan, You don't normally go around and tell
everybody in the neighborhood that you've gone to the
bank (o sccurc a loan.” Transcript of TTearing of March 2,
1999 at 101. While it may be that some will be precluded
from obtaining relief because they cannot use affidavits
from [amily —members, the class membership
determination is designed to he mechanistic so that it can
be done quickly by the facilitator. If family members
were permitied Lo submit aflidavits, the facilitator would
be required o make credibility determinations that
incvitably would slow the process ol determining class
membership.

3. Asserted Collusion [*%61]

‘The Court finds that there is absolutely no evidence
of collusion between the class counsel and counsel for
the government. See Thomas v. Albright, 139 T'3d at
231. Trom the outsel, all seltlement negotiations were
conducted in the presence of the mediator, Mr. Michacl
Tewis, a neutral and detached mediator with twenty-five
years of experience who has mediated many complex
class  action  cases  including  cmployment  and
environmental cascs. Mr. T.ewis has stated  quile
cmphatically that there was no collusion in this case: "I
this case represented collusion or the negotiations in this
case represented collusion 1 as a mediator never ever
want to mediate a case in which the parties are at each
others' throats. Lo term this negotiation intensive . . .
understates the difficulty. This was an arduous
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negotiation. It took a year. It was hard fought."
‘Iranseript of Hearing of March 2, 1999 at 21-22.

Nor has (he Court has scen any evidence of
collusion or other impropriety on the part of counsel on
cither side. From the day this casc was [iled, Mr.
Alexander Pires has tenaciously asserted that his clients
had a right to receive relief from the government. Tiven
laced with difTicult statute [**62| ol limilations issues
and a serious lack of documentation, he has never
wavered [rom his fundamental position that the
government had wronged generations of  African
American Farmers and must provide compensation.
Lven when settlement negotiations were ongoing, both
sides maintained their positions and continued to assert
the interesis of their respective clients in every [filing and
al every stalus conlerence. Al the status hearing on
March 20, 1998, for example, Mr. Chestnut pleaded for a
trial date because he had no faith that the case would
settle and he wanted to protect the interests of the class.
Government counsel continued to [ile motions and
protect the legal interests of the USDA. Certainly the
Court can attest to the fact that the paries litigated
vigarously all of the issues that were or logically could
have been raised.

4. Notice, Opportunity to Be Heard and Reaction of
the Class

When a class is certified and a settlement is
proposcd, (he parties are required to provide class
members with the "best notice practicable under the
circumstances.” Rule 23(¢)(2), Ted. R. Civ. P; see Tiisen
v. Carlisle and Jacquelin, 417 U.S, 156, 172-77, 40 T..
Ld. 2d 732, 94 8. Ct. [**63] 2140 (1974). The Court
concludes that class members have received more than
adequate notice and have had sufficient opportunity to be
heard on the [airness of the proposcd Consent Decree.
[#102]  See Durrett v. TTousing Authority of City of
Providence, 896 T.2d at 604,

Lirst, the timing and breadth of notice of the class
settlement was sufficient under Rule 23. Notice was
mailed 1o all known class membcers by January 15, 1999,
nearly six weeks before the faimess hearing and a month
before the deadline lor comments, providing class
members with ample time to submit their objections. Sce
Maywalt v. Parker and Parsley Petroleum Co., 67 T.3d at
1079; Torrisi v. Tueson Tlec. Power Co., § T.3d 1370,
1374-75 (9th Cir. 1993), cert denied sub nom, Reilly v.
Tucson Flee. Power Co., 512 US. 1220, 129 T.. Rd. 2d

34, 114 8. C1. 2707 (1994}, nl15 The partics also cxerted
extraordinary efforts to reach class members through a
ve advertising campaign in general cireulation and
African American targeted publications and radio and
television stations. Scc pages 15-16 above.
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nls One objector maintains that notice was
insufficient because the facilitator did not
advertise in the United States Virgin Islands.
With the exception of that one objection, no one
appears (o believe that the scope of the notice
provided was insufficient.

|*564]

Second, the content of the notice was sufficient
because it "fairly apprised the . . . members of the class
of the terms of the proposed sclilement and of the
options that are open (o them in connection with |the|
proceedings.” See Maywalt v. Parker and Parsley
Petrolewn Co., 67 1'3d at 1079 (intemal quotations
omilled). The notice provided class members wilh
information on the class, the purpose and iming ol the
[airness hearing, opt-out procedures and deadlines, and
the deadline and process for filing claims packages. In
addition, it provided telephone numbers for the facilitator
and lor class counsel Lo the extent that anyone had any
questions.

‘Lhird, the Courl gave objeclors ample opportunily 10
present their objections to the Consent Decree. As noted
above, the Court considered all ol the writien objections
that were filed and provided objectors with
opportunity to present their objections orally at the
fairness hearing. While the Court denied a request for an
evidentiary hearing made by one group ol objectors, sce
Order of March 11, 1999, the Court is not obligated to
hold an evidentiary hearing, especially in view of the fact
that it accepled and considered | **65| allidavits in place
of testimony. See Jones v. Nuclear Pharmacy, Inc., 741
11.2d 322, 325 (10th Cir. 1984); Weinberger v. Kendrick,
698 F.2d 61, 79 (2nd Cir. 1982), cert. denied sub nom,
Coyne v. Weinberger, 464 T.S. 818, 78 T.. Fd. 2d 89,
104 S, Cu 77 (1983); cf. Unied Statcs v. Cannons
Tingineering Corp, 899 T.2d 79, 93-94 (15t Cir, 1990),

Finally, because the Court has reecived a mumber of
objections, it is clear that class members do not
unanimously support the scitlement. Tt is significant,
however, that there are relatively few objections to the
settlement in comparison with the size of the class. See
Thomas v. Albright, 139 F.3d at 232. This is a large
class. As of March 26, 1999, 16,559 farmers had
requested claims packages from the facilitator, and the
facilitator already has received 1686 completed claim
packages. By contrast, only 85 larmer class members
have ¢lected to opt out of the ¢lass. Sec Pls' Response Lo
Post-Hearing Submissions of Objections at 67. Given
the low rate of opt-outs and the relatively smiall
percentage of class members objecting to the Consent
Deeree, the Court concludes that those objections do not
warrant rejecting the [*¥66]  Consent Decree. See
Thomas v. Albright, 139 T.3d at 232 (settlement can be

fair even if " ant portion of the class and some of
the named plaintifts object to it"). nl6

016 Certain of the original named plaintilTs,
including both Mr. Timothy Piglord and Mr.
Cecil Brewington, have objected to the terms of
the settlement. The Court has carefully
considered their objections but nonetheless
concludes that the settlement is fair, adequate and
reasonable. See Thomas v. Albright, 139 F.3d at
232 (fact that named class representalives object
to proposed setilement does not preclude court
from finding that settlement is fair).

B. Substaniive Fuairness: Likely Recovery at Irial
Compuared with Terms of Proposed Settlement

As our courl of appcals has said, in considering a
proposed class action settlement, |[*103] the Court first
must compare the likely recovery that plaintills would
have realized il they had gone to trial with the terms of
the settlement. See Thomas v. Albright, 139 T.3d at 231,
‘The Court [**67] must look at the scttlement as 4 whole
and should not rejeet a scttlement merely because
individual class members claim that they would have
received more at trial. The Court should scrutinize the
terms of the settlement carefully, but the discretion of the
Court to reject a settlement is restrained by the "principle
ol prelerence™ that encourages scitlements. Sce Durretl v,
Housing Authority of City of Providence, 896 T.2d at
604; Stewart v. Rubin, 948 T. Supp. at 1086. The Court
has received approximately sixty writlen submissions
from forty-three groups or individuals objecting to or
commenting on the faimess of the settlement. The Court
also heard from munerous individuals and organizations
at the [airness hearing on March 2, 1999 n17 Some ol
the  objectors  have argucd persuasively  that  the
settlement could have included broader relief, but that is
not the test. Sce Stewart v. Rubin, 948 1. Supp. at 1087
("the Court [should not] make the proponents of the
agreement justily cach term ol sculecment against a
hypothetical measure of what concessions might have
been gained"). The question is whether the structure of
the sctilement and the substantive reliefl ingluding [**68|
the amount of money provided are fair and reasonable
when compared to the recovery that plaintiffy likely
would have realized if the case went to trial. The Court
concludes that they arc.

017 With one exception, see Order of March
11, 1999, the Court has considered all objections
and comments that it received by April 2, 1999.
Some of those who have submilled objections do
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not appear to he members of the class
therefore lack standing to challenge the fairness
of the Consent Decree, sce Maylicld v. Barr, 300
US. App. D.C. 31, 985 T.2d 1090 (D.C. Cir.
1993), but the Court has considered their
objections anyway.

The setllement provides a measure ol ceriainty lor
most class members. The vast majority of class members
probably will be cntitled almost automatically 1o
rocovery under Track A, while Track 13, which has no
cap on the amount of damages available, provides those
with stronger cases with the opportunity to realize
greater recoveries. 1t is clear from the structure and terms
ol the settlement [**69] that class counsel were trying to
strike a delicate balance between ensuring that as many
class members as possible would receive compensation
and ensuring that any compensation was adequate for the
harm suffered. Tn striking this balance, class counsel
were forced 1o recognive thal most ol the members ol the
class had little in the way of documentation or proof of
their claims and likely would have recovered nothing if
they were required 1o prove their cases by (he traditional
preponderance of the evidence standard. Track A was
devised to provide a set amount of compensation for
those class members who could meet only a minimal
burden of prool, while Irack B was not so limited. The
Track A/Track B mechanism also cnsurcs that this
compensation is distributed as promptly as possible.

The Court is sympathetic to the reasons that various
class members would have wanted class counsel (o strike
the balance differently in their nepotiations. Nonetheless,
the Court is not persuaded that striking a different
balance would have heen cilher achicvable in the
negotiating process or more [avorable to all or even most
members of the class, Tu certainly 15 not convineed that a
Dbetter result would [**70] have been achieved by taking
this casc Lo (rial where a subslantial number ol class
members would have been unable to prove their claims
by a preponderance of the evidence and thus would have
recovered mothing.  While  each  cluss  member
understandably wants the settlement to provide the
greatest possible compensation to himsell, the Court
cammot conclude that the final balance struck by class
counsel is anything but fair.

1. Likely Recovery 1f Case Ilad Proceeded to Lrial

I the casc had proceeded to trial, plaintills would
have had in their possession strong evidence that the
USDA  discriminated  against  Africam  American
farmers. The reports of the Inspector General and the
Civil Rights Action leam provide a persuasive
indictment of the civil rights record of the USDA and the
pervasive discrimination  |[*104]  against African
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American farmers. There does not appear to be much
dispute  that racial discrimination has  oceurred
throughout the TJSDA and that the TUSDA and the county
committees discriminated against African American
farmers (or decades in evaluating their applications for
farm credit and benefits. In addition, when Congress
took the unprecedented action of tolling the statute of
limitations |**71] for TCOA, one of plaintiffs’ major
obstacles to establishing defendant's liability to the class
was removed.

The problem is that cven with thal cvidence, 80 10
90 percent ol the class members lack any documentary
evidence of the alleped discriminatory denial of credit or
benefits to them. See I'ls' Response to Written Objections
al 11; Transeript of Llcaring of March 2, 1999 at 180
(Mr. Alexander Pires) ("What would happen . . . in this
casc il we went (o trial? 90 percent of our clients do not
have files. . . . 90 percent do not have files"). In order to
recover damages under TCOA at a trial, a class member
would have 1o be able 1o establish by a preponderance of
the evidence a discriminatory denial of loans or terms of
credit, the extent of the injury to him caused by the
denial and the amount of damages he suffored. Absent
any documentation, this would have been an impossible
burden for the majority of class members. In addition,
many class members lack any documentation to prove
that they cver filed a complaint of discrimination with
the USDA and therclore would have encountered great
difficulty in even establishing their membership in the
class. With no documentary evidence |**72] that they
[all within the parameters of the class, it is not at all clear
that those plaintiffs would have been able to recover
anything.

Some objeclors have suggesied that the issuc ol
damages could have been resolved by (rying the claims
ol representative members of the class. Sce Transcript off
Hearing of March 2, 1999 at 46, As Mr. Alexander Pires
explained, however, "L would never take the thousands of
clients we have now and say bet your claim on those 12
or 13 cases (hat are your lcad cases. Fven though we
helped pick them. T know what's in those 12 cases, and
that's risky.” Td. at 180. Tn fact, class counsel discovered
during the process ol negotiating the settlement that
mediating the cases individually was risky. When the
parties were in the initiul stages of settlement
negotiations, they agreed to mediate twelve individual
test cases: six chosen by the government and six choscn
by plaintiffs. The lack of documentation presenied
serious obstacles to the resolution of those cases. The
partics worked for an entire month trying to settle cight
of those twelve cases, and at the end of that month, not
one casc had been resolved. Sce Transeript of Tlearing off
March 5, |**73] 1998 at 32.
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Moreover, bringing this case to trial likely would
have been a very complex, long and costly proposition.
Practically speaking, prevailing class members likely
would not have obtained relief for many years. Trial on
the issue of liability was scheduled to last the manth ol
Liebruary 1999. Trial probably would have involved a
number of experts, and the government probably would
have raised a number of legal issues for the Court to
resolve. Liven if the Court devoted all of its resources and
time 1o deciding the issue of lability, it is unlikely that a
deeision would have been issued before the summer of
1999, Tf the Court had found the USDA liable, f then
would have had to resolve the issue of remedy for each
farmer. A mechanism for establishing class or subclass
membership and for resolving issues of individual
damages [or each farmer in the class or subclass would
have been negessary. Tf the remedy phase were tried on
an individual basis for each farmer -- as the government
might have urged again as it has in the past, because of
the acknowledged lack ol documentation in so many
¢ -- the remedial process would have dragged on for
years, If the medy phase were not [**74] tried on an
individual hasis for cach farmer, it is not inconccivable
that a mechanism much like that negotiated in this
settlement ultimately would be utilized. Lven barring the
inevitable appeal that the government would have taken
in the event that plaintifls prevailed, it is unlikely thal
any class member would have received any recovery [or
his injury for many years.

By contrast, the settlement negotiated by the parties
provides [or relatively prompt |*105] recovery. The
claim of a claimant who chooses Track A will be
resolved within 110 days of the date that the claim is
[filed. For those who choose Irack B, the wail is a litle
longer because of discovery and trial, but the total time
required is at most 240 days [rom the date that the ¢laim
is filed. Because neither side may appeal, the claimant
will receive his compensation long before he would have
if the case had gone to trial.

2. Overall Swructure of Sculement: Track A and
Track B

As currently structured, class members have three
options: they have 120 days afier the cniry ol the
Consent Decree within which to notify, the facilitator if
they want to opt out of the class altogether, they muy
remain in the and choose [*¥75] Track A or they
may remain in the class and choosc Track B, n18 Those
who do not opt out have 180 days from the entry of the
decree within which to file their claim packages and, for
those who choose ‘Lrack A, to submit their proof.
Consent Decree at 1> 5(¢), 5(d).

Page 50
Dist. LEXTS 5220, #*

nl8 lor those class members who allege
only diserimination in 4 benetit transaction, Track
B is not an option.

A number ol class members complain that they lack
sufficient information to select among these three options
and that the settlement is structured to force class
members (o choose Track A. Al meetings throughout the
country, ¢. counsel currently is making every effort to
reach all class members, (0 explain the options and to sit
down with individual class members to provide advice.
See Pls' Response (o Post-Hearing Submissions, Fxh, C.
‘The turnout for these meetings has been overwhelming
and has far exceeded everyone's expectations: literally
hundreds of farmers show up for cach meeting. 1t has
become clear that there are more class [#**76] members
than anyonc had anticipatcd and some class members
contend that although they show up at the meetings,
counsel does not have time to meet with them. Class
counsel is in the midst of scheduling more meetings and
providing more time for each meeting, and they have
assurcd the Court that they will be able to meet with all
class members prior lo the deadline for (iling claim
packages.

Those who assert only discrimination in non-credit,
benefit transactions, rather than discrimination in credit
transactions, do not have the option of proceeding under
Track B, sce Consent Deeree at P 5(d), and onc objector
complains that those who have faced discrimination in
the USDA's benefit programs ought to be allowed to
proceed under Track B. The problem is thal programs
that do not involve credit transactions are not subject to
LCOA. The cause of action for those who allege
discrimination in henelil programs arises solely under the
Administrative Procedure Act, 5 US.C. § 706, which
docs not provide lor the same measure of damages as is
provided under TCOA. Tor thut reason, those who allege
only that they have suffered discrimination in a benelit
program are afforded a slightly [¥¥77] different form of
reliel than the reliel provided for those who suffored
discrimination in 4 credit transaction with the USDA. Tn
other words, the different statutory predicates for the two
dilferent kinds of claims restricted the solutions that
counsel could negotiate in each context.

A class member who selects Track A must submit
"substantial cvidence” demonstrating that he a
vicim of race discrimination in a credit or benclit
transaction with the USDA. Conscnt Decrce al PP 9(a),
9(b). Some have objected that the "substantial evidence”
standard is too high a burden of proof. Part of that
concern  stems  from a4 misunderstanding of the
"substantial cvidence" standard,  While he phrasc
"substantial evidence” makes it sound as though the
burden of proolis high, the substantial evidence standard
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getually is one of the lowest possible burdens of proof
known to the law. A "substantial evidence standard" is
significamly casier for the claimant o meet than a
"preponderance of the evidence" standard. A
"preponderance of the evidence” standard means that the
claimant has to show that it is more likely than not that
discrimingtion happened, while tnder a "substantial
evidence" standard, [**78| the claimant only has to
provide a reasonable basis for the adjudicator to find that
discrimination happencd. |*106] Sce Consent Decree al
P 1(1); sce also page 28 above. The substantial cvidence
standard therefore should not be a bar to the claims of
most class members.

In order for a claimant to prevail under Track A, he
must present specified evidence, including evidence that
he was treated less [avorably than a "specifically
identificd, similarly sitvated" while farmer, Sce Consent
Decree at PP 9(a)(i)C), 9(b)i)B). Some objectors
contend that it will be too difficult for some claimants to
present evidence ol a specilic, similarly situated white
farmer who received more favorable  treatment,
cspecially sinee there is no right 1o discovery under
Track A. At this poini, however, class counscl has
amassed a significant amount ol material regarding the
treatment by the USDA of both African American
farmers and white farmers, and claimants will be able
to call upon that material in completing their claim
packages. Class counsel should be able 1o provide most
claimants with the evidence they need.

Under Track B, after limited discovery the claimant
has a one day minitrial before |**79] an arbitrator, and
the claimant has the burden of establishing by a
preponderance  of the evidence that the USDA
discriminated against him in a credil (ransaction. There
are a number ol objections o the Track T mechanism.
First, the original Consent Decree defined Track B
arbitrators as Michael Tewis and "any other person or
person who he assigns to decide Track B claims." Some
objectors contended that the definition of arbitrator was
too vague and that those who were thinking about
choosing Track B would have no way of knowing who
the arbitrator might be. As Mr. JTames Morrison put it, "Tf
Mr. Tewis chooses (o have distinguished jurists, lawyers,
former judges, 1 think he has that right as the four
comers of the document gives him the authority. But if
he wishes to choose Mickey Mouse, he could choose
Mickey Mouse." Sce Transcript of Tlearing of March 2,
1999 a1 75. The partics addressed this concern in the
revised Consent Decree by defining wbitrators as either
Michel Lewis or "other person or persons scleeted by
Mr. Lewis who meet qualifications agreed upon by the
partics and by Mr. T.ewis and whom Mr. T.ewis assigns
to decide Track B claims. . . ." See Consent Decree at P
|#*80] 1(b). The parties have specified that Mr, T.ewis
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will "develop a single list of alternates which the parties
would pre-approve and from which Mr. Lewis can select
an arbitrator for any arbitradon that he is unable o
handle himself." See T.etter of March 19, 1999 from
Parties at P 1. While a claimant may not know the
identity of the arbitrator at the time that the claimant
chooses Track B, he will know who the potential
candidates are and that they were not unilaterally
selected by Mr. Lewis. In addition, class counsel can
provide background information about the people on the
5t 50 the claimant will be able 1o make a more informed
decision about whether he wants to select Track B.

Track B provides for limited discovery prior to the
one day minitrial. Discovery s limited essentially to an
cxchange of lists of wilnesses and  cxhibils  and
depositions of the opposing side's wilnesses. See Consent
Decree at P10(bj-(d). Somec contend that discovery
should be much broader. While it undoubtedly is true
that the Track B mechanism anticipates less discovery
than is ordinarily provided in the course of civil
litigation, the Track B mechanism also resolves the claim
much more quickly [**#81] than an ordinary civil case
would be resolved, in large parl hecause of the shortened
discovery period. Expanding the scope of discovery
would take significantly more time, and class counsel in
their judgment reasonably weighed the possible benefits
ol additional discovery, against (he delays that would
cnsuc and determined that this was an adequale amount
of discovery. nl9

019 In fact, several objectors contend that the
Track B mechanism, even with the shortened
discovery period, takes too long to resolve
claims. [t is clear from the tensions between these
wo scts of objections that class counsel had o
strike a delicate balance between resolving Track
B claims expeditiously and obtaining the
neeessary  discovery, and the balance  finally
struck appears eminently reasonable to the Court.

A hearing on a Track B claim lasts eight hours.
Consent Decree at P 10(M). There is no live direct
testimony. All direet testimony  [*107] is submitied in
writing. The eight hours at the hearing are comprised
entirely of cross-examinations: |**82] each side is
allotted four hours to cross-cxamine any witness of the
opposing  side. Several objeclors contend  that  the
claimant should be able to present live dircet testimony,
rather than presenting it only in written form. As with the
‘Irack B discovery issue, class counsel clearly was trying
to balance the need for expedition with the need to
ensure thal the process produces just results. Again, the
Court cannot conclude that the balance that counsel
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ultimately struck renders the terms of the settlement
unfair. n20

n20 The Court also notes that i is not
unprecedented (o conduct hearings in this way,
even in trials in federal court. See lranscript at
§1; Charles R. Richey, "Rule 16 Revised and
Related Rules: Analysis of Recent Developments
for the Benefit of Bench and Bar," 157 I'.R.1). 69,
83-84 (1994).

Tn order to prevail on his ¢laims, a Track B claimant
must prove hy a preponderance of the evidence that "he
was the viclim ol racial discrimination and that hc
sulfered damages thercfrom.™ See Consent  [**83]
Decree at P 10(g). One objection maintains that this
standard 1s too high and that claimants will be unable 1o
meet this standard. To the cxtent that a claimant is
concerned that he lacks sufficient evidence to meet the
preponderance of the evidence standard, the traditional
standard in civil litigation in all states and federal courts
in this country, Track A provides a saler option. A
claimant who cannot meet the preponderance of the
evidence standard is not barred from all relie
he is required to choose Track A rather than choosing
Track B. Another objcctor also contends that a Track B
claimant should not be required to establish economic
damage in order to prevail on @ Track B claim, and that
the claimant should be able Lo prevail even il he can only
establish emotional injury. As class counsel has pointed
aut, however, the economic damage requirement stems
from ECOA, which provides the cause of action for all
Track T3 claimants.

Somge objectors complain about the Track A/Track T3
structure because those claimants who select Track B
and fail to demonstrate by @ preponderance of the
evidence that they were the victims of race
discrimination and that they sulfcred cconomic |*#84|
harm as a result will recover nothing under the
setllement, see Consent Decree at ' 10(h), rather than
being permitied o procced under Track A il they lose
under Track B. The decision whether to proceed under
Track A or under Track B therefore takes on a great deal
of significance. 1f 4 claimant who has sufficient evidence
to meet Track A requirements but insulficient cvidence
o prevail in Track B nonetheless chooses Track B, he
will receive nothing.

As class counsel and counsel for the povernment
have pointed out, however, there simply is no way that
those who [ail on a Track I3 claim could be permitied Lo
proceed under Track A without entirely undermining the
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settlement. The settlement is designed to resolve the
claims of all class members as promptly as possible.

Because of the absence of documentary proofl in most
cases, the vast majority of claimants will select Track A,
and Track A is designed Lo be a mechanistic way to deal
with claims very quickly. Irack B, by contrast, involves
a much lengthier, factspecific inquiry, but it is
anticipated that very few class members will opt for

‘Irack B. If there were a fallback mechanism to provide
reliel for claimants who failed in [**85] their Track B
claims, every class member would choose Irack 13 and
the settlement structure would collapse under its own

weight. See Letter of March 19, 1999 from the Parties to
the Court at 4 (if a class member whose claim was
denicd under Track B nonctheless were permited 1o
recover under Track A, "virwally every class member
who clects to seck relicl under the Decree woukd choose
to proceed under Track B. Not only would such 4 change
increase exponentially the cost to the parties of
implementing the Decree, it also would make it
impossible for the parties or the arbitrator to come close
1o adhering to the deadlines for disposition of Track B
claims imposed by P 10(a)-(c). Thus this change would
make the Decree unworkable™).

Linally, the decisions of the adjudicators on Irack A
claims and the decisions of the arbitrators on Track B
claims are final; [*108] there is no right Lo appeal those
decisions, except that the Monitor shall dircct the
arbitrator or adjudicator to reexamine the claim if’ he
determines that a "clear and manifest error has occurred”
that is "likely to result in a [undamental miscarriage ol
justice." Consent Decree at 1> 9(a)(v), 9(b)(v), 10(i),
12(by(iiD). Many [**86]  objectors contend that the
abscnee of appeal righls renders the setllement structure
unfair and/or that it gives the arbitrators and adjudicators
oo much power. As Mr. Willic Tlead cxpressed i,
"would you send your sons and daughters off to war with
one bullel." Transeripl of Llearing of March 2, 1999 al
165. While the objection has force, class counsel made a
strategic decision not (o press lor appeal rights because
the government would have insisted that any appeal
rights be @ two-way street, See Transcript of Hearing of
March 2, 1999 at 179. Any appeal process inevitably
would delay payments to those claimants who prevailed
on their claims. Since it is anticipated that most class
members  will prevail under the siructure of the
settlement, the Court concludes that the lorfeil of appeal
rights was a rcasonable compromisc.

3. Track A Relief: The S 50,000 Objection

Any claimant who prevails on a Track A claim for
diserimination in a credit transaction will receive: (1) a
cash payment ol $ 50,000; {2} forgivencss of all debt
owed to the USDA incurred under or affected by the
program that formed the basis of the claim; (3) a tax
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payment directly to the IRS in the amount of 25% [**87]
of the total of the debt forgiveness and cash payment; (4)
immediate termination of any [forcclosure action that
USDA initiated in connection with the loan(s) at issue in
the claim; and (5) injunctive reliel including one-lime
priority loan consideration and technical assistance. This
relief package is the source of two objections.

Many objectors claim that a $ 50,000 cash award is
insufficient to compensate them for the los: they
sustained as a result of the USDA's discrimination. As
Mr. Willie llead expressed il, "imagine thal your home
has been laken, your land has been taken, your
automobile has been taken, and then you can make a
decision and see if S 50,000 will be enough for you."
Transeripl of llearing of March 2, 1999 at 165-66.
Pulting a monelary value on the damage done 1o
someone who has cxperienced  discrimination at the
hands of the government obviously is no easy matter,
and it is probable that no amount of money can fully
compensale class members for past acts of
discrimination. 1t is quite clear, as the objectors point
out, that § 50,000 is not full compensation in most cas

‘Lo the extent that a specific value can be put on such
compensation, however, class counscl [**88]  have
thoroughly researched the issue and provided persuasive
evidence that the amount is fair. n21 As class counsel
points out, every claimant who prevails under Track A
will reecive not $ 50,000 but at lcast S 62,500 (the sum
of a § 50,000 cash payment plus § 12,500 in tax relief).
And most who prevail under Track A will receive much
more than that. The government estimales that the
average African American farmer carries government
debt of approximately $ 100,000, and those debts will be
forgiven under Track A; in addition, the setilement
provides for a tax payment of 25% of the debt
forgivencss.  Sce Pls'  Response Lo Post-ITearing
Submissions, Tixh. A (Declaration of Dr. Mervin J.
Yetley) al P 5(c)-(d). The average cash value of relief for
4 claimant who prevails under [¥109] Track A therefore
totals S 187,500, Td. at P 6. Class members undoubtedly
would have liked to have received a larger settlement.
But § 187,500 is a significant amount of money,
especially in view of the fact that a claimant who lacks
the detailed records required in a nonmal civil action to
prove his case by a preponderance of the evidence need
only cstablish his claim by substantial evidence in order
to reeeive |[**89]  that compensation. The Court
therefore concludes that class counscl had an adequate
basis for agreeing to this amount and that it is fair and
reasonable.

021 To the extent that objectors are claiming
that class counsel had no economic basis for
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agreeing to settle the case for the amount they
did, that argument is belied by the fact that class
counscl consulled a number of cconomists. Sce
Pls" Response to Post-Hearing Submissions.
Moreover, while one obfector  submilled
affidavits from other economists that contend that
the value of class members' claims may have
been worth more than S 50,000, those economists
do not take into account the breadth of reliet
provided by the scwlement. Sce id, Exh, A
{Declaration o Dr. Mervin J. Yetley).

Class counsel also conducled an exiensive
study of the settlement of four previous civil
rights actions in  which plaintiffs alleged
cgregious violations of civil rights, including the
case brought by Japanese Americans interned
during World War IT and the Tuskcgee casc
involving the claims of African Americans
injected with syphilis as part of government
experiments. See Pls' Response lo Posi-Hearing
Submissions at 2, n.2. Class counsel reasonably
concluded that this sculement, which aflords
class members grealer monetary reliel than that
alforded to individuals in those four cases. was
fair and adequate.

[*%90]

Some objectors also contend that the tax reliel
provided under Track A is insufficient because it may
not cover all the federal taxes owed on the settlement and
because il does nol cover siale laxes. Any eflorl (o
determine the exact amount of federal tax owed on a
settlement, however, would have required scores of
audilors and inevilably would have resulied in delays.
The logistical problems presented by a provision
covering stale taxes would have been cven more
complicated, since every state has a different method of
ing i os and different tax rates. Again,
its judgment determined that a flat tax
payment was in the best interesis ol the class and in
assuring a prompt resolution of the claims, and the Court
is umwilling to second-guess that judgment.

4. Other Objections Lo Individual Relicl

The failure of both Track A and Track B to include
certain measures of individual relief also has led to
objections. Lirst, some contend that the USDA should
provide relicl from loans owed Lo creditors other than the
USDA. They argue that  because the USDA
discriminated in its credit programs, many African
American farmers either had to obtain loans from
private [*¥91] banks at very high interest rates or had to
buy their equipment and supplics on credit from privaie
companies at high interest rates. They therefore seek to
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have all of those loans forgiven or at least to have loans
that were guaranteed by the USDA forgiven. Class
counsel clearly tried to ncgotiate for as much debt
forgiveness as possible. But as Mr. I.T.. Chestnut put it,
"There i3 no likelihood the Uniled States government is
going to go around to . . . conunercial banks paying off
private loans of black farmers, whether it relates to
discrimination or not., Nobody is going to be able to
negotiate that with the United States government. How
do T know that? Because T tried.” Transcript of Tlearing
ol March 2, 1999 at 168.

Second, some have objected that the Consent Decree
does not contain a provision to protect a class member's
settlement award from his bankruptey estate. The parties
to this action cannot, however, delermine whether (he
bankrupley estale has a right (o a claimant’s settlement
award. Thosc matlers arc controlled by operation ol the
bankruptey laws and will turn on issues such as whether
the claim is considered the property of the estate. See 11
U.S.C. § 541, Those [**92] matlers properly are
resolved in bankruptey court between the parties to those
actions and cannot be resolved by the partics (o this
action.

Third, a claimant who prevails under Track B is
entitled to "any USDA inventory property that was
formerly owned by the class member but which was
forcelosed in comnection with the ECOA  claim
resolved in the class member's favor by the arbitrator”
See Consent Decree at I 10(g)(iv). With that one
exception, however, the Consent Decree has no provision
lor retwrning land (o prevailing claimants. A number ol
objectors have stated the need for more extensive land
retwrn provisions. Again, this was a matter that class
counsel clearly tried 1o negotiate, and they oblained the
best possible resolution they could.

Finally, onc objector cxpressed concern that  the
credit records of many claimants have been damaged by
the diserimination they experienced at the hands of the
USDA and that it therefore will be difficult for those
farmers Lo obtain ¢redit from the USDA or others in the
future. Tn response to that objection, the parties ugreed to
revise the Consent Decree to include a provision stating
that "outstanding debt discharged pursvant 1o | Track
[**93] A or Track B] shall not adversely affect the
claimant's eligibility for future participation in any
USDA loan or loan servicing program.” Sce Consent
Deeree at P 11(e). Tn sum, while some class members
clearly  [*110]  would have liked the terms ol the
settlement to be slightly different, the terms of the
settlement are fair when compared with the likely
recovery plaintiffs would have obtained at trial.

C. Monitoring and Enforcement Provisions
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Some objectors contend that at the very least the
enforcement and monitoring provisions of the Consent
Decree must be strengthened. The Consent Decree
provides for the appointment of a Monitor for a period of
live years lo track and report on the TUSDA's compliance
with the terms of the Consent Decree. Under the original
proposed Consent Decree, the Monitor was appointed by
the Secretary of Agriculture, subject to class counsels’
approval. A number of objections noted that the USDA
did not have any incentive to appoint a strong and
independent Monitor, and that the Monitor provision
therefore needed to be changed. Tn response to those
concerns, the parties revised the Monitor provision so
that the Court now appoints the Monitor from a list of
[**94] names submilied by the partics. See Consent
Decree al 12(a). The Monilor is removable only [or
"good cause."

A number of objections also noted that the original
proposed Consent Decree appeared to prevent the Court
[rom exercising jurisdiction in the event that the USDA
did not comply with the terms of the decree. The law is
clear that the Clourt retains jurisdiction 1o cnforee the
terms of the Consenl Decrce. Sec Spallone v. Uniled
States, 493 1.8, 265, 276, 107 T.. Fd. 2d 644, 110 8. CL.
625 (1989); Beckett v. Air Line Pilots Ass'n, 301 1.S.
App. D.C. 380, 995 T.2d 280, 286 (D.C. Cir. 1993)
{principle is well-csiablished that trial court "relains
Jjurisdiction to cnforce consent decrees and settlement
agreements”);  ‘Lwelve Jolm Does v. District of
Columbia, 272 U.8. App. D.C. 235, 855 T.2d 874, 876
(D.C. Cir, 1988) (in action 1o enforce terms of consent
decree, district cowrt "unguestionably had power to hold
the District of Columbia in civil contempt for violations
of the consent decree”). The partics also have clarificd
that the Court retains jurisdiction to enforce the terms ol
the Deeree.

D, Absence
Discrimination

Future

of  Provisions  Preventing

‘The stated [**95] purpose of the Consent Decree is
1o "ensurc that in their dealings with the TISDA, all S
members receive full and fair treatment that is the same
as the treatment accorded to similarly situated white
persons.” Consent Decree at 2. The Consent Decree does
not, however, provide any forward-looking injunctive
relief. Tt does not require the USDA to take any steps to
cnsure  that  county  commis who  have
discriminated against class members in the past arc no
longer in the pe on ol approving loans., Nor docs it
provide 4 mechanism to ensure that future discrimination
complaints are timely investigated and resolved so that
the USDA does not practice the same discrinmination
against African Amcrican [armers that led to the [iling
of this lawsuit, Tn fact, the Consent Decree stands
absolutely mute on two critical poins: the [ull
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implementation of the recommendations of the Civil
Rights Action Team and the integration ind reform of
the county commitlee system (o make it morc
accountable and representative. The absence of any such
provisions has led to strong, heart-lelt objections. Tt also
has caused the Court concern. After comparing the terms
of the settlement as a whole with the [¥*96] recovery
that plaintiffs likely would have received after trial,
however, the Court cannot conclude that the absence of
any such prospective injunctive relicl renders  the
scttlement as a wholc unfair.

There are several legal responses Lo the objections
about the lack of forward-looking injunctive relief. Virst,
while plaintifts sought both declaratory and monetary
reliel in the complaint, they never sought an injunction
requiring the USDA 1o restructure or (o fire people who
may have cngaged in discrimination. Sce Complaint at
40-42; Seventh Amended Complaint at 60-63. All of the
objectors who seek to have the TISDA restructured
therelore are going beyond the scope of the complaint in
this case. lhe role of the Couwrt in approving or
disapproving a sctllement is limited to determining
whether ithe sctllement of the case hefore il is [air,
adequate and reasonable. The Courl cannol reject the
Consent Decree merely hecause it [*111]  does not
provide relief for some other hypothetical case that
plaintiffs could have bul did not bring. CIL United States
v. Microsoft. 56 F3d at 1459-60 (courl cannot
"reformulate the issues” or "redraft the complaint™).

Second, mothing in the Comsenmt Decree [*%07]
authorizes the USDA 1o engage in illegal conduct in the
future, and the Consent Decree therefore should not be
rejected for its failure to include such prospective
injunctive reliel. Sce Isby v. Bayh, 75 F.3d at 1197 ("we
cannol approve a class action settlement which either
initiales or authorizes the continuation of ¢learly illegal
conduct . . . |but] we are mindful that . . . any illegality or
unconstitutionality must appear as a legal certaintly on
the face of the agreement before @ settlement can be
rejected on this basis") (internal citations and quotations
omitted).

Third, even if plaintiffs had prevailed on their
FCOA claims at trial, it is not at all clear that the Court
could have or would have granted the broad injunctive
relief that the objectors now seek. The injunctive relief
that the objectors essentially  an  injunction
requiring the USDA (o change the way it processes credit
applications, may be authorized where plainti(Ts prove a
constitutional violation, see Hills v. Gautreaux, 425 U.8.
284, 297, 47 L. Ld. 2d 792, 96 S. Ct. 1538 (1976), but
plaintiffs in their Seventh Amended Complaint do not
allege a constitutional violation and they have not
undertaken [*%98] to prove one. Moreover, while TCOA
authorizes the Court (o "grani such equitable and

I
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declaratory relief as Is necessary to enforce the
requirenients imposed under this subchapter,” 15 U.S.C..
§ 1691¢(c), in employing its broad cquitable powers the
Court must exercise "the least possible power adequate
to the end proposed.” See T.aShawn A, v. Barry, 330 U.S.
App. D.C. 204, 144 1'3d 847, 854 (D.C. Cir. 1998)
(quoting Spallone v. United States, 493 U.S. 263, 280,
107 1. Tid. 2d 644, 110 8. Ct. 625 (1990)).

Those legal responses, however, provide little
comlort (o those who have experienced discrimination at
the hands of the USDA and who legiimarcly fear that
they will continue to lace such discrimination in the
future. The objections arise from a deep and
overwhelming sense that the USDA and all of the
structures il has put in place have heen and conlinue to
be fundamentally hostile (o the African American
farmer, As Mr. T.conard Cooper put i, "You cannot
mediate institutionalized racism" lranscript of
Motions Hearing of March 2, 1999 at 142, Another class
member expressed il more personally: "They have
humiliated me and my family since [1989]. .. . And [
was just [*%99]  wondering il there couldn't be
something put in the provisions thal would stop these
FSA agents [rom humiliating and degrading |us]| as they
do. . .. my wife has almost had a nervous breakdown by
dealing with our agent and he continues to do the same
things that he has done in the past and 1 just wish there
was some way lor you Lo put something in that provision
that would stop some of that stutf." 1d. at 146.

Most fundamentally, these objections result from a
well-founded and deep-seated mistrust of the TISDA, A
mistrust borne of a long history of racial discrimination.
A mistrust that is well-deserved. As Mr. Chestmut put it,
these objections reflect "fear which reachos all the way
back Lo slavery. . . . That objection, you heard it [rom
many today, it rcally asks you (o retain jurisdiction over
this case in perpetuity. Otherwise they say USDA will
default, ignore the lawful mandates of this Court, and in
time march home scot-free while blacks are left holding
the emply bag again." Transcript of Tlcaring of March 2,
1999 at 172. The Court cannot guarantee class members
that they will mever experience discrimination at the
hands of the USDA again, and the Consent Decree does
[**100] not purport to make such a guarantee. But the
Consent Decree and the Court do provide certain
assurances.

First, under the terms of this Consent Decree, the
TISDA is obligaied Lo pay billions of dollars Lo African
American farmers who have suffered discrimination.
‘Those billions of dollars will serve as a reminder to the
Department  of  Agriculture that ity actions  were
unacceplable and should serve to deter it from engaging
in the same conduct in the future.
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Second, the USDA is not above the law. Like many
of the objectors, the Court was surprised and
disappoinied by the government's [*112] response to
the Court's modest proposal that the Consent Decree
include a simple sentence that in the [uture the USDA
shall exert "best efforts to ensure compliance with all
applicable  statutes  and  regulations  prohibiting
discrimination.” T.etter from the Court to Counsel, dated
March 5, 1999; see Response Letter from the Parties to
the Court, dated March 19, 1999, Whether or not the
government explicitly states it in this Consent Decroe,
however, the Constitution and laws of the United States
contimie to forbid discrimination on the b: of race,
see, eg., .S, CONST. amend. V; 15 U.8.C. § 1691;
[**101] 42 U.S.C. § 20004, as do the regulations of the
USDA. See 7 C.TR. § § 15.1, 1551, The actions ol the
USDA [rom now into the future will be scrutinized
closely -- by class members, by their now organized and
vocal allies, by Congress and by the Court. Tf the TTSDA
or members of the county commillees are operaling on
the misapprehension that they ever again can repeat the
cvents that led o this lawsuit, those forees will disabuse
them ol any such notion.

Most importantly, the farmers who have been a part
of this lawsnit have demonstrated their power to bring
about fundamental change to the Department of
Agricullure, albeit more slowly than some would have
wanted. Fach individual farmer may (ccl powerless, but
as a group they have planted seeds that are changing the
landscape of the TUSDA. As a group, they spurred
Secretary Glickman in 1996 (o look inward at the
practic of the USDA and to examine African
American farmers' allegations that the discrimination of
the USDA was leading them (o the poinl of financial
ruin. As a group, they led Secretary (lickman 1o creaie
the Civil Rights Action Team, a tcam that recommended
sweeping changes to the USDA and to the county
commiltce system. [**102] lndeed, in February 1997,
the USDA Civil Rights Action Team itself recommended
that the countly commilice system be revised by
converting all county non-federal positions, including the
county executive directors, to federal status, that the
commitiee selection process by changed, thai voling
menibers of underrepresented groups be appointed to
state and county committees, and that county committees
be removed from any farm loan determinations. CRAT
Reporl at 64-65.

As a group, the farmers mobilized a broad coalition
within Congress to take the unprecedented action of
tolling the statute of limitations. As a group, they brought
Secretary Glickman to the negotiating table in this case
and achicved the largest civil rights sctilement in history.
And as a group, they have made implementation of the
recommendations of the CRAT Report a priority within

the USDA. See Statement of liebruary 9, 1999, by
Secretary Dan Glickman, Before the Subcommittee on
Agriculture, Rural Development, and Related Agencics
Committee on Appropriations, United States Senate (T
also want Lo emphasize the importance that the President
and 1 have placed on USDA civil rights issues; this
priority is reflected in [**103] the |TY 2000] budget.
The President's budget provides the necessary funding to
continue to carry out the recommendations of the Civil
Rights Action Tcam (CRAT) as wecll as the
recommendations ol the National Commission on Small
Tarms which supports our civil rights agenda"). While
the USDA landscape has remained resistant to change
for many seasons, the labors of these farmers finally are
beginning 10 hear [ruit. This seilement represents one
significant harvest. TL i3 up (o the Secrelary ol
Agriculture and other responsible officials at the TISDA
to fulfill its promises, to ensure that this shameful period
is never repeated and to bring the USDA into the twenty-
[irst century.

V. CONCLUSION

Forly acres and a mule. The government broke that
promise to African Amcerican farmers. Over one
hundred years later, the USDA broke its promisc 1o Mr.
James Beverly. It promised him a loan to build farrowing
houses so that he could breed hogs. Because he was
African American, he never received that loan. Ile lost
his farm beeause ol the loan that never was. Nothing can
completely undo the discrimination of the past or restore
lost land or lost opportunities to Mr. Beverly or to all of
the other [*#104] Alrican American farmers whose
representatives  came before this  Court.  Historical
discrimination cannot be undone.

[¥113]  But the Consent Decree represents a
signilicant first sicp. A (irst sicp that has been a long
time coming, but a first step of immeasurable value. As
Mr. Chestnut put it, "Who really knows the true value, if
there is one, for returning a small army of poor black
farmers to the business of farming by the year 2000 who
olherwisc would never make it back? T am not wisc
enough to put a dollar value on that and T don't think
anybody on this planet is wise enough to reduce that ©
dollars and cents." Transcript of Tlcaring ol March 2,
1999 at 171. The Consent Decree is a fair, adequate and
reasonable settlement of the claims brought in this case.
It therefore will be approved and entered.

SO ORDERED.
PAUL L. FRIEDMAN

United States District Judge

DATL: 4/14/99
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OPINION:
[¥342] OPINION

This casc is belore the Court on plaintills' motion
for class certification. Upon consideration of plaintiffy'
motion, the opposition filed by the government,
plaintiffs’ reply and the arguments presenied by counsel
at oral argument, the Court concludes that the class
action vehicle is the most appropriate mechanism for
resolving the issue of lability in this case. The Court
therefore  will
determining liability,

T. BACKGROUND

Plaintiffs, four hundred and one African American
farmers from Alabama, Arkansas, California, llorida,
Georgia, [inois, Kansas, [*343] Missouri, M ippi,

certily a class for the purpose of

North Carolina, Oklahoma, South Carolina, Tennessee,
Texas and Virginia, allepe (1) that the United States
Department  of  Agricullure  ("USDA"}  willfully
discriminated against them when they applied for [*¥2]
various farm programs, and (2) that when they filed
complaints of discrimination with the USDA, the USDA
failed properly to investigate those complaints. Tifth
Amended Complaint at 53.nl

nl Between the time the original complaint
was filed and the time of oral argument on the
motion for class certification, plainti [iled live
separate motions for leave to file amended
complaints, On May 22, 1998, the government
indicated that it did not oppose the five motions
Tor lcave o amend, and on June 3, 1998, the
Court granied plainti(Ts' five motions [or Icave o
file amended complaints. While the filing of the
amended complaints had not been authorized at
the time of argument on the motion for class
certification, the issuc since has been rsolved
and the Court therefore will treat the Tifth
Amended Complaint as the relevant complaint
lor purposcs of this Opinion,

On October 2, 1998, plaintiffs filed a motion
for leave to file a Sixth Amended Complaint.
Plaintiffs have stated that the government does
not oppose the motion,

|53

Plaintiffs challenge the USDA's administration of
several different farn loan and subsidy programs and/or
agencies. Unlil 1994, the USDA operaled two separale
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programs that provided, inter afia, price support loans,
disaster payments, "farn ownership" loans and operating
loans: the Agriculiural Stabilization and Conservation
Service ("ASCS") and the Farmers Home
Administration ("FmHA"). Tn 1994, the funciions ol the
ASCS and the I'mHA were consolidated into one newly-
created entity, the Tarm Service Agency ("FSA™).

A farmer seeking a loan or subsidy from the TSA
must submit an application to a county committee,
comprised of producers from that county who are clected
by other producers in that counly. I the county
commillee approves the application, the farmer receives
the subsidy or loan. If the application is denied, the
farmer may appeal to a state commitiee and then to a
lederal review board. Under the ASCS and the Fmlla,
the procedure Tor applying for a loan or subsidy
essentially was the same as the current FSA procedure,
with several slight variations. If a farmer applied for an
ASCS  benefit, a County Tixecutive TDdirector was
supposed Lo work with that farmer 1o help him complete
[**4] his application, and the County Lxecutive Director
also was supposed 10 do an initial review of the
application. I a farmer applicd for a loan [rom FmllA,
the review mechanisms available il the loan was denied
differed slightly.

Under the TSA and previously under the ASCS and
the FmllA, a farmer who belicves that his application
was denicd on the basis of his racc or for ather
discriminatory reasons has the option of filing a civil
rights complaint either with the Secretary of the USDA
or with the Olfice of Civil Rights FEnforcement and
Adjudication ("OCREA"). In the case of a farmer whose
I'mHA application was denied, the farmer also had the
oplion of filing a complainl with the FmIIA Equal
Opportunity Office. A program discrimination complaint
filed with USDA is supposed o be [lorwarded (o
OCRTA, and after reviewing the complaint, OCRTA is
supposed Lo return it 1o the FSA for conciliation and/or
preliminary investigation. The U'SA then is required to
lorward the complaint (o the Civil Rights and Small
Business Utilization Staff ("CR&SBUS"), the division of
TSA responsible for investigating complaints alleging
discrimination within FSA's programs. CR&SBUS is
required to forward the complaint [*¥3] to the State
Civil Rights Coordinator who is supposed to attempt to
conciliate the complaint and/or conduet a preliminary
investigation and then report back o CR&SBUS.
Uliimately, any congiliation agreement or investigatory
findings are to be reported to OCRTA for a final
determination.

Plaintiffs allepe a complete failure by the USDA to
process discrimination complaints, Plaintilfs allege that
in 1983, OCRTA essentially was dismantled and that
complaints that were [iled were never processed,

ted or forwarded to the appropriate agencies for
conciliation. As a result, farmers who filed complaints
of discrimination never received a response, or if they
did recefve a response, it was a cursory denial of relief,
Tn some cases, plaintilfs allege thar OCREA  |*344]

simply threw discrimination complaints in the trash
without ever responding to or investigating them.

Tn response to the numerous complaints of minority
farmers, Secretary of Agriculture Dan  Glickman
appointed a Civil Rights Action Team ("CRAT") to "take
a hard look al (he dissues and make sirong
recommendations for change." See Pls' Motion [or Class
Certification, Lxh. B (Report of the Civil Rights Action
Team) at 3. In [*¥6] liebruary of 1997, the CRAT issued
a report which concluded that "minorily [armers have
lost significant amounts of land and potential farm
income as a result of discrimination by FSA programs
and the programs of its predecessor agencies, ASCS and
TmHA. . . . The process for resolving complaints has
[ailed. Minority and limited-resource cusiomers believe
USDA has not acted in good faith on the complaints.
Appeals are too often delayed and for 100 long.
Favorable decisions arc 100 oflen reversed.” 1d. at 30-31.

Also in February of 1997, the OlTice ol the Inspector
General of the USDA issued a report to the Secretary of
the USDA indicating that the TJSDA had a backlog of
complaints of discrimination that had not been
processed, investigated or resolved. Sce Pls' Motion for
Class Certification, Lxh. A (Lvaluation Report for the
Secretary on Civil Rights Tssues). The Report found that
immediate action was needed 1o clear the backlog ol
complaints, that the "program discrimination complaint
process at [the larm Services Agency] lacks imtegrity,
direction, and accountabilily,” id. at 6, and that "stalfing
problems, obsolete procedures, and little direction from
management have [*#7| resulied in a climaie of disorder
within the civil rights staff at TSA " 1d. at 1.

The CRAT Report and the Report of the Inspector
General clearly contributed to plaintiffs' decision to file
this ¢lass action. Fven belore the reports were issucd,
however, minority farmers had alleged that the USDA
discriminated on the basis of race in the administration of
its farm programs. Tn latc 1995, [ivc farmers filed a
lawsuit in this Court captioned Williams v. Glickman,
Civil Action No. 95-1149 {now captioned Herrera
Glickman). Willlams originally was filed as a class
action alleging that the TUSDA discriminated against
minority farmers in the operation of its farm programs,
The proposed Williams class was defined as

All  African  American or Hispanic
Amgcrican persons who, between 1981 and
the present, have suffered from racial or
natfonal origin discrimination in the
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application for or the servicing of loans or
credit from the I'mHA (now Larm
Services Agency) ol the TUSDA, which
has caused them to sustain economic loss
andior mental anguish/emotion  [sic|
distress damages.

See Williams v. Glickman, 1997 T1.8. Dist. I.TXTS 1683,
Civil Action No. 95-1149, Memorandum Opinion of
February [**8] 14, 1997 at 7. On February 14, 1997,
Judge Thomas A. Flannery denied plaintiffs' motion for
class certification. Judge Tlannery essentially found that
plaintiffs’ proposed s definition was too amorphous
and overly broad and that the claims of the named
plaintifls were nol lypical or represemtative of the claims
ol potential class members. JTudge Tlannery also [ound
that cven il plaintifls could meet the requirements of
Rule 23(a) of the lederal Rules of Civil Procedure
governing class actions, plaintiffs had failed to establish
any of the Rule 23(b) requirements. On April 15, 1997,
Judge llanmery  denied  plaimtiffs' motion for
reconsideration, n2

n2 Most of the original Williams plainti(fs
settled their claims against the USDA. The two
remaining plaintiffs, both of whom are Hispanic,
had pending adminisirative complainis with the
TSDA, and the court therefore stayed the lawsuit
pending an administrative determination by the
USDA on the merits of the administrative
complaints.

1L DISCUSSION

As a preliminary [*%9]  matter, the Cowrt will
address (he government's contention that the issuc of
class certilication prescnied here has alrcady been
decided by Judge Flanmery in Williams. While there are
some facial similaritics between plaintiffy' conplaint in
this case and the complaint in Williams, there also are
signilicant  differences.  Most  lundamentally,  the
gravaman of plaintiffs’ complaint in this case is not just
that they were subjected to discrimination when they
applicd for loans and subsidics but that when [*345]
they filed complaints with the USDA regurding the
alleged discrimination, the USDA failed properly to
process and investigate those complaints. By contrast,
the basis ol plaintilTs' complaint in Willlams was "thc
¢xistence of a 'common thread ol discrimination in the
granting and servicing of loans by FmHA, which is a
basic issuc that affects all or a significant number of the
putative class members.' . . . as well as the fact that they
have all sulfered the same "injury’ - that %, denial of
credit and loan servicing." See Williams v. Glickman,
1997 118, Dist. LEXIS 1683, Civil Action No, 95-1149,

Memorandum Opinion of Vebruary 14, 1997 at 12. In
Williams, Judge I'lannery found that the ¢ [**10]

was insulficiently defined and that there was no
commonality of claims because plaintiffs were "asking
the Court o certily a class which would encompass
every possible instance of discrimination in connection
with the TmHA's muking and servicing of loans.” Td. at
15. By contrast, the legal and factual issues presented by
plaintiffs in this case relate, in the first instance, to the
TISDA's  processing ol wrillen  complaints ol
discrimination  (or lack thercol), and the class
certification questions therefore differ significantly from
those addressed in Williams.

In order to establish that they are entitled to
certification of a class, plainliffs bear (he burden of
showing that a class exists, that all four prerequisites of
Rule 23(a) of the Federal Rules of Civil Procedure have
been met and that the class falls within at least one of the
three categories of Rule 23(b) of the Tederal Rules of
Civil Procedure. See, e.g., Hartman v, Dulley, 305 U.S.
App. D.C. 256, 19 113d 1459, 1468 (D.C. Cir. 1994);
Franklin v. Barry, 909 F. Supp. 21, 30 (D.D.C. 1995).
‘The four prerequisites of Rule 23(a) require plaintifls o
demonstrate that (1) the class {s so numerous that joinder
of [**11] all members is impracticable; (2) there are
questions of law or fact common to the class; (3) the
claims or defenses of (he representalive partics are
typical ol the claims or delenses of the class; and (4) the
representative parties will fairly and adequately protect
the interests of the class. Rule 23(a), Ted. R. Civ. P.
Plaintilfs claim that they meet all ol the prerequisiles ol
Rule 23(2) and that a class can be certified pursuant to all
three subdivisions of Rule 23(b) of the U'ederal Rules, but
they rely primarily on Rule 23(b)(2) and (h)(3).

Plaintif(s  have proposed a number of class
definitions with varying degrees ol specificity. The
criginal complaint and the four amended complaints that
Tollowed deline the ¢ rather generally. The partics
appear to have bricfed the class certification issue on the
basis of the Fourth Amended Complaint, but plaintiffs'
motion for class certification uses a slightly different
definition from the one contained in the Tourth Amended
Complaint. Subsequently, plaintills sought and were
granted leave to file a Vifth Amended Complaint, which
contains a third definition of the class. Finally, after oral
argument on the issue of elass certification,  [*¥12]
plaintilfs filed a revised proposcd order which has yet
another definition of the class. The (inal proposed class
definition is the most specific and responds to many of
the concerns raised by the government. The Couwrt
therefore will use that definition as the basis for its
analysis. The revised proposed order defines the class as
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All African-American farmers who (1)
farmed between January 1, 1983, and
February 21, 1997; and (2) applicd,
during that time period, for participation
in a federal farm program with TUSDA,
and as a direct result of a determination
by TUSDIA in response to said application,
believed that they were discriminated
against on the basis of race, and
subscquently riled a wrillen
discrimination complaint with USDA.

Plaintilfs also have proposed three subclasses
pursuant to Rule 23(¢)(4) of the Uederal Rules of Civil
Procedure: (1) "African-American farmers, who have a
lile with Decfendant, but did not receive a wrillen
determination [rom Delendant in response (o their
discrimination  complain;" {2) "Alfrican-Amcrican
farmers, who have a file with Defendant, who received a
written determination from Defendant in response to
their discrimination complaint  |[**13] but  said
Defendant was not in accordance with the law;" and (3)
" African-Amcrican farmers, who do not have a file with
Delendant because their dis
destroyed, lost or

rimination complaints were
*346] thrown away by Defendant.”
n3 Lach subelass must independently meet the standurds
of Rule 23 ¢l certification. Twelve John Does v.
Distriet of Columbia, 326 U.S. App. D.C. 17, 117 F.3d
571,575 (D.C. Cir. 1997).

n3 The "file" referred to in the subclass
delinitions apparently is a file that is maintained
by the USDA when a farmer submits an
administrative discrimination complaint. The file
presumably  includes  the  complaint,  the
investigation and any resolution of the complaint.

A, Existence of Class

Although Rule 23 of the Lederal Rules of Civil
Procedure does not specifically require plaintifts to
cstablish (hat a class exists, this is a common-scnsc
requirement and courts routinely require it. See, eg.,
Franklin v. Barry, 909 F. Supp. at 30; Tewis v. Natl
Football T.caguc, 146 FRD. 5, & (D.D.C. [**¥14] 1992),
The requirement that a cl be clearly defined is
designed primarily to help the trial court manage the
class. See Hartman v. Duffey, 19 123d at 1471, It is not
designed to be a particularly stringent test, but plaintifTs
must at least be able to esiablish that "he peneral
outlines ol the membership ol the class are determinable
at the outset of the litigation.” 7A CHARLES ALAN
WRIGHT, ARTHUR R. MILLER & MARY KAY
KANE, FEDERAL PRACTICE AND PROCEDURE §
1760 at 118, In other words, the class must be

sufficiently definite "that it is administratively feasible
for the cowrt to determine whether a particular individual
is a member.” Id. at 121, The government contends that
plaintiffs have failed to meet this basic requirement
because. as in Williams, the definition ol the class are so
amorphous that it is impossible to determine who is or is
not a member of the class.

The Court concludes that the parameters of (he
proposed class as defined by plaintiffs in this case are
sulliciently clear (o make the proposcd class
administratively manageable; by looking al the class
definition, counsel and putative class members can easily
ascertain whether they are members of the [**15] clas
‘The class is limited in three ways. Lirst, the class is
limited o African-American farmers who were farming
al some point during the ime period between January 1,
1983 and February 21, 1997, Second, the cl limited
to farmers who applied during that sanie time period for
participation in federal farm programs with the USDA.
Finally, the class is limited (o farmers who (iled wrillen
diserimination complaints with the [USDA as a result of
the USDA's responsc o their applicatons for
participalion in the farm programs. While plaintifls'
proposed class deflinition does not specily the time [rame
within which a farmer must have filed a written
complaint with the USDA, plaintiffs made clear at oral
argument (hal in order to be a member of the class, a
farmer must havc filed a wrillen complaint of
discrimination with the USDA in the time period
between January 1, 1983 and Tebruary 21, 1997, The
Court therelore will incorporate that (ime limitation into
the proposed class definition.

‘The Court also finds that the proposed subclasses are
sulliciently  well-defined to  make the subclasses
administratively leasible and that the creation of
subclasses will facilitate more locused discovery, [**16]
a more orderly trial, and potentially a more refined
approach to mediation and setilement. See Marisol A. v.
Giuliani, 126 17.3d 372, 378 (2d Cir. 1997). Subelass 1
includes any member of the class who has a file with the
USDA, but who never received 4 written response to his
or her complaint of discrimination. The parameters of
this subclass are clear, and it does not appear that there
will be any difficulty identifying members of this
subclass.

Subclass 2 includes any member of the class who
has a [ile with the USDA, who rcceived a wrillen
determination in responsc to his or her complaint of
discrimination, but who claims that the determination by
the USDA was not in accordance with law. n4 The
[¥347] govermnment contends that trying to determine
whether 2 farmer is a member of this subclass will
require an individualized determination with respect to
the merits of the individual's claim that his or her
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complaint of discrimination was not adequately
processed or investigated and thus undermines the utility
of the class action wvchicle. See ITagen v. City of
Winnemueca, 108 T.RD. 61, 63 (DNev. 1085)
(proposed class definfiion of ™all persons whose
constitutional rights have been [**17] . . . are or may be
violated by |eity's unwritten prostitution policy]' . . . &
insufficient, in that it would require the court to
determine whether a person's constitutional rights had
actually been vielaled in order to determine whether that
person was a class member"); Williams v. Glickman,
1997 118, Dist. T.TXITS 1683, Civil Action No, 95-1149,
Memorandumn Opinion of Leb. 14, 1997 at §-9.

04 Plaintifls'  proposed  definition  [for
Subclass 2 defines it as all Alrican American
farmers who have a [ilc with the USDA and
"who received a written determination from
Delendant in response to their discrimination
complaint but sald Defendant was not in
accordance with the law." See Revised Proposed
Order (emphasis added). It would appear 10 he
more manageable to define the subclass in terms
ol whether the  derermiination issued by the
USDA was in accordance with law rather than
whether the USDA was in accordance with the
law, and the Court therefore will use that as the
delinition.

While Subclass 2 as defined by plaintiffs may
require [**18] individualized determinations, a slight
modification to the definition of the subclass will correct
the problem. The subclass is framed primarily by two
objective criteria and one subjective criterion. The two
objective criteria are: (1) membership in the class, and
(2) a determination from USDA with respect (o the
written coniplaint of diserimination. The third criterion
for membership in the subelass is that the determination
issued by the USDA "was not in accordance with the
law." The problem with this criterion, as the government
suggests, is that it either requires the Court to make un
individualized finding with respect to whether each
determination issued by the TUSDA was in accordance
with law before the individual can be considered a
member of the subclass or it requires the Court to assume
that the USDA is liasble and did not act in accordance
wilh law when it made any determination with respect 1o
a wrilten complaint ol discrimination, The problem is
avoided simply by modifying the third criterion for
mentbership in Subclass 2 to Include those "who
maintain that the written determination from Defendant
was not reached in accordance with law," Redelining the
third criterion in [*¥19] this way removes any need for
the Court either 10 make an individualized merits inquiry

or to assume the liability of the USDA in order to
determine whether a person belongs to the subclass.

Subclass 3 is comprised of any member of the class
who does not have a [ile with the TUSDA because his or
her complaint never was processed. Of all of the
proposed  subel ., the members of this subclass
probably will be most difficult to identify, since the
TISDA has not maintained a (ile on them. Nonetheless,
this subc! ufficiently well-defined to identify its
members at least for the lability stage of the lidgation,
Membership in the subelass is limited 1o persons who are
members ol the class, and (o be a class member a farmer
must establish that he or she filed a written complaint of
discrimination with the USDA between January 1, 1983
and February 21, 1997. Although as a practical malter
persons without a file may have a more difficult time
cstablishing their membership in the class than will the
members of the other two subc] s for whom there is a
paper trail within the USDA, the Court nevertheless finds
that the parameters of the subclass, as limited by
membership in the class, [**20] are sufficiently well-
defined.

]

B. Rule 23{u} Prevequisites
1. Numerosity

The class and all three subclasses are so numerous
that joinder of all members is impracticable. See Rule
23(a)(1), lied. R. Civ. . Plaintiffs estimate that there are
approximately 2500 members  of the  class. The
government disputes this number and contends thar
plaintiffs are only speculating about the exact number of
class members. Govl's Opp. au 21. Mere conjecture,
without more, is insufficient 1o estublish numerosity, but
plaimtiffs do mot have to provide an exact number of
putative class members in order to satisfy the numerosity
requirement. Sce, ¢.g., Marcial v. Coronct Tns. Co., 880
F.2d 954, 957 (7th Cir, 1989); Franklin v, Barry, 909 F.
Supp. at 29. This is especially true where plaintiffs allege
that it is the USDA's actions of destroying complaints
that has led to plaintiffs' inability to provide a more
precise number, The Court therefore concludes that the
numbers provided by plaintiffs sufficiently establish
numerosity.

|#348| Plaintills have provided the names of four
hundred and one named plintiffs who they claim fall
within the class definition. That alone is sufficient to
establish [**21] numerosity, especially where the class
members arc located in dilTerent states, Sce, c¢g.,
Markham v. White, 171 F.R.D. 217, 221 (N.D1IL 1997)
(class ol 35 1o 40 plaintiffs sulficlent (o satisly
numerosity where class members resided in different
states). In addition, for all of the named plaintiffs, it is
nol mere conjecture (0 assume that there are more people
who have not yet been identified who will emerge. The
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sheer number of amended complaints filed in this case is
4 result of the fact that more plaintiffs keep coming
Torward. It simply is not managceable (o require plaintiffs
to keep filing amended complaints to add the names of
more plaintilTs.

Since plaintiffs have sufficiently established
numerosity with respect to the class as a whole, the
subclasses also are sulficiently numerous. The only
subclass about which there is any serious question with
respect Lo the numerosity requirement is Subelass 2, and
plaintifls appear 1o acknowledge that there are [ower
members ol this subclass than the other two subclasses.
See Transcript at 38, 40 ("the Government gave them a
decision which there's a few of them"). While there may
nol be as many members of Subclass 2 as there [#%22]
are members ol the other subclasses, there appear 1o be a
sullicicnt number of members of this subclass and the
issues presented by this sube are sufficiently distinet
to warrant making this a separate subclass.

2. Commonality

Plaintiffs also have established that there are
questions of law and fact with respeet to liability (hat are
common to the See Rule 23(ay2), Fed. R. Civ. P
PlaintilTs allege that the TISDA lailed properly 1o process
each class member's complaint of discrimination. Tor
purposes of determining liability, the same factual and
legal se: (1) Did the USDA have a legal
obligation w process and investigale complaints of
discrimination that it received? (2) If the USDA had such
4 duty, was there a systemic failure properly to process
complaints in the specified time period? (3) Tf there was
such a systemic failure, do plaintiffs have a private cause
of action against the USDA? (4) Does the government
have a legitimate statute of limitations defense to the
claims asscricd by plaintiffs? Thesc shared issucs arc
mor¢ than sullicient Lo mect the  commonality
prerequisite. See Tightbourn v. County of Tl Paso, 118
F.3d 421, 426 (5th Cir. 1997) [**23] ("Ihe commonality
test is met where there is at least one issue, the resolution
ol which will alfect all or a significant number of the
putative class members"), cert. denied, 139 T.. Td. 2d
643, 118 8. Ct. 700 (1998).

The government coniends that the factual and legal
issues presented by each putative class member are
distinet on two levels. Tirst, the government contends
that while some of the putative class members allege that
they received no response from the USDA aller they
filed their discrimination complaints, other putative class
members received findings of no discrimination from the
USDA  and 1 others received findings of
discrimination. The government contends that the basis
ol the claims ol cach of these groups is distinet, and they
therefore argue that the class action mechanism is

inappropriate. The claims of these three different groups
do present slightly different issues, but the class action
rule does not require commonality on every fact or cvery
issue, Tranklin v. Barry, 909 T. Supp. at 30, and the
Court finds that there is sullicient similarity in the claims
presented by class members that the differences that do
exist are best addressed through the |**24]  subclass
mechanism rather than by abandoning the class
mechanism altogether.

The government also argues that the "underlying
question here is whether or not discrimination occurred
in the credit and crop subsidy transactions that each class
member is alleged to have participated in [Putative
class members] seek redress for the discrimination that
oceurred in any form or any variely of forms in the
transactions that the class members participated in with
their local offices.” Transcript at 20-21, For instance, onc
class meniber may have filed a discrimination complaint
with the USDA after the County Commission in Yazoo
County, Mississippi delayed his FSA |*349| emergency
disaster loan, while another s mentber may have filed
a discrimination complaint with the USDA with respect
to the denial of an emergency disaster payment in Greene
County, Alabama, and a third class member may have
filed a discrimination complaint with the USDA after he
received a lower crop subsidy through the ASCS
program than he thought he was enlitled to reccive. The
government argucs thal because plaintills have failed w0
identify a particular practice or policy of discrimination
in the USDA that is common [*%25] to all class
members, there is no commonalily to their claims,

The government overlooks the central fact that the
unifying pattern of discrimination at issue in this case is
the USDA's [ailure propetly lo process complainls of
discrimination, without regard o the program that
triggered  the  discrimination  complaint.  PlaindlTfs'
primary complaint is a pattem of "systemic racial
discrimination by the USDA based upon (heir fraudulent
act in 1983 - the disbanding of the USDA civil rights
enforcement office - and the lourteen years (ollowing
that fraudulent act . . . Defendant's wrongful act in 1983
and continuing wrong from 1983 to 1997 created, for
each Plainill, the circumsiances that lead (o each
DPlaintiff's claim." Plaintitfs' Reply at 6, 8. The damage
caused by the USDA's alleged failure to properly process
the discrimination complaints may vary according to
whether a class member actually was subjecied 10
discrimination in the process of applying for a USDA
program and according to the program about which he or
she complained. But for purposes of liability, class
members uniformly present the issue of whether the
TSDA, for all intents and purposcs, disbanded its ¢ivil
rights [**26] office in 1983 and failed, in the fourteen
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years that followed, properly to proc written
complaints of discrimination or to process then at all. n3

n5 The government contends that an
allcgation that class-wide racial discrimination
has ocewrred is insufficient by itself 1o establish
the right to proceed as a class action. See General
Telephone Co. v. Falcon, 457 1.8, 147, 157, 72
L. Ld. 2d 740, 102 8. Cr. 2364 (1982). Plaintiffs
have alleged not  just  class-wide racial
discrimination, but that the USDA for a period of
fourteen years systematically failed (o properly
process written complaints of discrimination filed
by African  American  farmers, Tt ois  the
allegation of (hal discriminatory practice that
delines this class and that entides plaintilTs Lo
class certification.

The claims of the members of Subclasses 1 and 3
present common issucs of law and fact. The members of
Subelass 2 present slightly different issues depending on
whether the USDA denied them reliel or granted them
relief that they maintain [¥¥27] was insufficient, but all
ol thc members of that subclass sharc a common issuc in
addition to those shared by all class members: whether
the fuct that the USDA responded to their complaints
precludes relief. The Court therefore finds that cach
subclass presents common issucs ol law and lact.

3. Typicality

Plaintilfs also have established that the claims of the
class representatives are typical of those ol the class. Sco
Rule 23(a)(3), Ted. R. Civ. . The typicality prerequisite
is "intended to whether the action can be
cfficiently maintained as a class and whether the named
plaintilfs have incentives that align with thosc of the
abscnt class members so as to assure that the abscntces'
interests will be fairly represented.” Baby Neal for and
by Kanter v. Casey, 43 11.3d 48, 57 (3d Cir. 1994). It is
satisfied if each class member's claim arises from the
same coursc of events that led to the claims of the
representative parties and each class member makes
similar legal arguments to prove the delendant's lability.
Td. at 5&; Marisol A. v. Giulfani, 126 F.3d at 376; Johns
v. Rozet, 141 TRD. 211, 216 (D.D.C. 1992). Plaintiffs'
Tifth Amended Complaint contains | ¥#28| four hundred
and one named plaintiffs. As discussed supra at 15-16,
the ¢laims ol all class membets arise from the TUSDA's
alleged dismantling of its civil rights office and ils
subsequent [ailure (o process discrimination complaints,
the same event, practice and course of conduct that give
rise to the claims of the four hundred and one
reprosentative plaimifls.

The government contends that the claims of only
three of the named plaintiffs are described in detail in the
complaint and that the claims of Mr. Pigford in particular
are not typical or representative of the claims of [*350]
other putative class members because he previously has
filed his claims in this Court, and his claims therefore
may be barred on res judicala grounds. Since this is the
second complaint filed by Mr. Pigford, the government
indeed may be able to assert defenses to his clainxs that it
could not assert against other members of the class,
Morcover, upon review of the Fifth Amended Complaint,
it appears that plaintiffs have not provided a detailed
description of the claims of a representative of each
subclass as defined in this Opinion. Because the Lifth
Amended Complaint includes four hundred and one
named |**29| plaintills who cover the spectrum of
claims and interests that may be presented by the class,
however, it is not too nuch to assume that this deficiency
can be easily remedied. Tn order to provide greater
precision and clarity as the legal and [(actual issues
presented by each subclass are briefed and eventually
tried or settled, plaimiffs shall file an amended complaint
delailing  the  claims ol al four lypical
representalives ol each subclass.

least

4. Adequacy of Representation

The final element of Rule 23(a1) necessitates an
inquiry into the adeq of representation, including the
quality of class counscl, any disparily of interest between
class representatives and menbers of the class,
communication between class counsel and the class and
the overall context of the litigation. Twelve John Does
v. District of Columbia, 117 1.3d at 575. The Court finds
that class counsel and the representative class members
adequately will represent the interests of the class.

First, Mr. Alexander Pires and Mr. Phillip Fraas as
lead counsel and Mr. IT.. Chestnut, Mr. Othello Cross,
Mr. T. Roe Trazer, Mr. Hubbard T. Saunders, TV, Mr.
Gerald Lear and Mr. James Myart, Jr., all serving as of
counsel, [**30] have demonstrated that they will
advocate vigorously for the interests of the ¢lass. Class
counsel represent a breadth of geographic coverage: they
are associated with firms from Washington D.C
Jackson, Mississippi: Sclma, Alabama; Pinc Blull,
Arkansas; and Arlington, Virginia. Moreover, there has
been mno  suggestion that class counsel has mot
communicated with members of the class nor, given the
large number ol plaintilfs who have atlended cach
hearing, could there be any such suggestion,

Second, the Court finds that there is no disparity of
interest between the representative parties and members
of the class as a whole. The fact that there are over four
hundred named plaintiffs representing a breadih of
situations and interests provides assurance that the
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interests of all class members are fairly represented. 1o
the extent that the lack of detail in the complaint with
respeet Lo particular named plaintiffs' factual sitations
presents a concern, that concern will be allayed when
plaintills file a [urther amended complaint detailing the
facts of four representatives of each subclass. See supra
at18.

Tinally, the overall context ol this litigation
demonstrates the extent to [**31] which counsel in this
casc and he represented partics have worked together,
At the ime the original complaint was (led, only Mr.
Pires and Mr. Fraas were involved. Shortly thereafter, a
number of attorneys from other states moved to intervene
on behalf of their clients. All of the motions to intervene
now have been wilthdrawn, and the lawyers who [filed the
motions now are ol counsel, working closely and in
tandem with Icad counscl. All (or most) have atiended
each hearing and, as appropriate, have participated
actively. With the addition of these lawyers, it is clear
that class counsel represent the spectrum of interests of
the various class members.

C. Rule 23¢h} Prevequisites

While plaintiffs believe they satisfy cach of the
subparts of Rule 23(b) ol the Federal Rules of Civil
Procedure, the Court concludes that the class is most
appropriately certified pursuant to Rule 23(b)(2). See
Rule 23(h)(2), lied. R. Civ. P. ("the party opposing the
class has acled or refused 1o act on grounds gencrally
applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with
respect 1o the class as a whole"). Civil rights actions
frequently [**32] are certified under Rule 23(b)(2), and
in fuct the provision was added specifically to ensure that
there was 4 mechanism for cortifying cla in eivil
|*351]  rights cascs. Sce 7A CITARLES ALAN
WRIGITT, ARTITUR R, MILIER & MARY KAY
KANT, TEDERAL PRACTICTE AND PROCEDURE §
1776 at 495; Eubanks v. Billington, 324 U.S. App. D.C.
41, 110 1°.3d 87, 92 (D.C. Cir. 1997).

The government conicnds hat plaintilfs primarily
are seeking monetary rather than equitable relief and that
the class therelore cannot properly be certilied pursuant
1o Rule 23(b)(2). PlaintilTs certainly are sccking moncy
damages. The mere fact that plaimtiffs are seeking
monetary relief in addition to injunctive and declaratory
relief, however, does not preclude class certification
pursuant 10 Rule 23(b}2), "at least where the monetary
reliel does not predominate.” Eubanks v, Billington, 110
T.3d at 92, Plaintiffs seek a variety of injunctive and
declaratory remedies: they seek, inter alia, a declaratory
judgment defining "the rights of plaintiffs and class
members under defendant's farm programs including
their right to equal credit, participation in farm programs,

and their right to full and timely enforcement [**33] of
racial diserimination complaints,” and an injunction
reversing as arbitrary, capricious, an abusc of discretion
and contrary to law defendant’s acts of denying class
members credil and other benefits. See Filth Amended
Complaint at 90-94. While plaintiffs also seek monetary
relief for the alleged acts of discrimination, the requested
injunctive and declaratory relief, if granted, would have a
significant impact on how the USDA processes its
complaints and how it handles discrimination complaints
currently  proceeding  through  the  administrative
mechanism.

In addition, it is appropriate to certify this class
pursuant to Rule 23(b)(2) because it is being certified
only for purposes of determining lability. LI liabilily is
found and the case reaches the remedy stage, the Court
will have 1o determine the most appropriaic mechanism
for deternmining remedy. It is possible that at that point it
would be appropriate to certify a class pursuant to Rule
23(b)(3) (common questions of law or [act predominate
over questions affecting individual members and class
action 1is superior method for adjudication of
conlroversy). Sce Eubanks v. Billington, 110 F.3d al 96
(in class action seeking |**34] both injunclive and
monetary relief, court may adopt a "hybrid" approuch
and certify (b)(2) clas to ¢laims for injunctive or
declaratory relief and certify (b)(3) class al monctary
reliel stage). For the purposes of determining liability,
however, the Court will certify a class pursuant to Rule
23(b)(2) of the Tederal Rules of Civil Procedure.

D. Notice and Opt-Out Provisions

While Rule 23 does not specifically provide for
notice and opt-out rights when a class is certified
pursuant to Rule 23(b)2), the Court in its diserction may
require plaintilTs o provide notice Lo all class members
and may provide an opportunily for class members 1o opt
out of the class. See Rule 23(d)(5), Ted. R. Civ. P
‘Thomas v. Albright, 139 F.3d 227, 234-35 (D.C.. Cir.
1998), peiition for cert. filed, 67 U.S.L.W. 3156 (U.S.
Aug. 24, 1998) (No. 98-326}; Rubanks v. Billington, 110
T.3d at 96.

Plaintifs in their proposed order suggest that the
Court order that notice be "given (o all class members Lo
inforn them of the following: i) the conditions to be met
for inclusion into the class; if) the conditions resulting i
the exclusion of certain individuals from the clas:
the [**35] alwernatives Lo joining the class; iv) the date,
time and place of hearings (o be held with regard to this
matter; and v) the benefits and consequences derived
from joining the class." Proposed Order at 3. Since the
USDA has an  administrative  system 1o process
complaints of discrimination that some class members
may want to use, some form of notice and opt-outs
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provisions may be appropriate in this case. The parties
therefore shall jointly submit a draft notice.

An Order consisienl with this Opinion shall be
issued this same day.

SO ORDERED.
PAUI T.. TRIEDMAN

United States District Judge

DATL: 10/9/98
ORDER

Lior the reasons stated in the Opinion issued this
same day, the Court [inds that plaintilTs have cstablished
that they meet the prerequisites for class certification of
Rule 23(a) of the Tederal Rules of Civil Procedure and
that plaintifts have established that the [*352] class
properly is certilicd pursuant o Rule 23(b)(2) of the
Federal Rules of Civil Procedure. Accordingly, it is
hereby

ORDERED  that  plaintifls'
ceriification is GRANTED;

TURTHER ORDTERED that a class is CERTITIED
for purposes of determining liability; it is

motion  for class

s

FURTHER ORDLERED that [*¥36] the class is

defined as follows:

All African-American farmers who (1)
farmed between January 1, 1983, and
February 21, 1997; and (2) applicd,
during that time period, for pariicipation
in a foderal farm program with TUSDA,
and as a dircct result of a determination
by USDA in response 1o said application,
believed that they were  discriminated
against on the be of race, and filed a
wrillen  discrimination complainl  with
USDA in that time period.

itis
FURTHER ORDERED that the above class is
divided into three subelasses, defined as [ollows:

Subclass T: Alrican-American larmers,
who have a file with Defendant, but did
not receive a written determination from
Delendant  in  response o  their
discrimination complaint;

Subclass 11: African-American larmers,
who have a file with Defendant, who
received a written determination from
Defendant  in response  to  their
discrimination  complaint  bul  who
maintain that the written delermination
from Delendant was not reached in
accordance with law; and

Subclass TIT: African-American larmers,
who do not have a fle with Defendant
hecause their diserimination complaints
were destroyed, lost or thrown away by
Defendant,

[**37]

itis

FURTITER ORDERED (hat by October 23, 1998,
plaintiffs shall file a further amended complaint detailing
the claims of four typical representatives of each
subclass: and it is

FURTHER ORDERLD that the parties shall jointly
file a dratt notice to class members by October 30, 1998,

SO ORDERED.
PAULT.. FRIEDMAN

United States District Judge

DATLE: 10/9/98
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Mr. CHABOT. Mr. Burrell, you’re recognized for 5 minutes.

STATEMENT OF THOMAS BURRELL, FARMER

Mr. BURRELL. Thank you very much, Mr. Chairman. My name is
Thomas Burrell. I'm the President of the Black Farmers and
Agriculturalists Association, Inc. I'm a past farmer and son of a
lifelong farmer and a grandson of farmers as well.

To the Honorable Members of the United States House of Rep-
resentatives, Chairman James Sensenbrenner, Ranking Member
John Conyers and Constitution Subcommittee Chairman Steve
Chabot, Honorable Bobby Scott, Ranking Member on the House Ju-
diciary Committee Constitution Subcommittee, on behalf of the
Black Farmers and Agriculturalist Association board of directors,
State presidents, members of BFAA, the thousands of black farm-
ers denied relief under the flawed Pigford Consent Decree, track A
and track B, 70,000 black farmers designated as late filers, the
thousands of potential class members and their heirs and the new
black farmers class action lawsuit, we thank you for giving us this
opportunity to be heard this date.

I would like to start my discussion relative to the invitation that
I received, sir, and that was to talk about the notice provision of
the Consent Decree; and in my opinion, by derivation, that would
then lead us to paragraph 4 of the Consent Decree. And in para-
graph 4, as Ms. Finegan made reference to, the Facilitator, it is our
understanding as is expressed in this Consent Decree, was required
to notify farmers.

And I am sure you would appreciate the fact that in the last
Committee hearings, you heard comments from individuals. You
have heard comments this morning. But one of the things that we
have not, and I'm waiting to hear is not why so much black farm-
ers or the mystery that people seem to ascribe to the fact that
black farmers did not react. The mystery is simple. They simply
were not notified.

One of the things that I think was missing as well is an under-
standing of the fact that black farmers are notified about opportu-
nities basically the same way white farmers are notified. And that
is if John Deere or Case International was going to sell a new trac-
tor, Case is going to use the same advertisement to white farmers
that they are going to use to black farmers. They call the maga-
zines. They listen to the dealers in that area.

Black farmers purchase equipment the same way and buy their
seeds the same way. Therefore, if you're going to notify them about
any other opportunity, you do it the same way you notify white
farmers. You notify them through their local newspapers. You talk
to them through their local radio stations.

We are somewhat dismayed that in an attempt to notify black
farmers in 18 States in the South, you use media who are not cul-
turally and occupationally attuned to those farmers. When John
Deere gets ready to sell a combine to a white farmer, they don’t call
the Wall Street Journal or Newsweek. Advertising is cultural and
it is also, shall we say, occupational oriented.

Black farmers, here again, most of them do not have access to
cable television, as was referenced in the notice. To those elderly
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black farmers who do not read in the first place, advertising and
notice in Jet Magazine or Ebony is not sufficient.

More importantly, in my close, sir, I would like to state we are
prepared to answer not only why black farmers were not notified,
but to give some reason why we think they were not. And if I
might, the sad thing about it, USDA admitted and recognized that
there were over a million black farmers in 1920. In 1982, they rec-
ognized that there were roughly 18,000. As my grandmother would
say, you get rid of some in the wash and you get rid of the others
in the rinse. In my opinion and the opinion of this organization,
USDA has gotten ridden of 982,000 black farmers in the wash and
this lawsuit is designed to get rid of the remaining 18,000 in the
rinse.

This lawsuit, in my opinion, and the advertisement was never in-
tended to notify black farmers. The advertisement was inadequate,
it was arbitrary, and it really never had an issue of notifying black
farmers. Thank you.

[The prepared statement of Mr. Burrell follows:]
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THE TRAGEDY OF EXCLUSION

BLACK FARMERS
THEY WERE NOT NOTIFIED
THEY WERE DOUBLEY BETRAYED

ORAL AND WRITTEN TESTIMONY
OF
THOMAS BURRELL
PRESIDENT

BLACK FARMERS AND AGRICULTURALISTS
ASSOCIATION, INCORPORATED (tm)

TO

THE UNITED STATES HOUSE OF
REPRESENTATIVES
HOUSE JUDICIARY COMMITTEE
CONSTITUTION SUBCOMMTTEE
HONORABLE STEVE CHABOT, CHAIRMAN

“NOTICE PROVISIONS OF PIGFORD V. VENEMAN”
November 18, 2004

1
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ORAL AND WRITTEN TESTIMONY
OF

THOMAS BURRELL
PRESIDENT

BLACK FARMERS AND AGRICULTURALISTS ASSOCIATION,
INC. ™

TO

THE UNITED STATES HOUSE OF REPRESENTATIVES
HOUSE JUDICIARY COMMITTEE
CONSTITUTION SUBCOMMTTEE

“NOTICE PROVISIONS OF PIGFORD V. VENEMAN”

NOVEMBER 18, 2004

TO THE HONORABLE MEMBERS OF THE UNITED STATES
HOUSE OF REPRESENTATIVES, CHAIRMAN JAMES
SENSENBRENNER, RANKING MEMBER JOHN CONYERS, AND
CONSTITUTION SUBCOMMITTEE CHAIRMAN STEVE CHABOT,
HONORABLE BOBBY SCOTT, RANKING MEMBER AND THE HOUSE



179

JUDICIARY COMMITTEE AND CONSTITUTION SUBCOMMITTEE
MEMBERS , ON BEHALF OF THE BFAA., INC. BOARD OF
DIRECTORS, BFAA, INC. STATE PRESIDENTS, MEMBERS OF BFAA,
INC, THE THOUSANDS OF BLACK FARMERS DENIED RELIEF
UNDER THE FLAWED P/GFORD CONSENT DECREE, TRACTS A & B,
THE 70,000 BLACK FARMERS DESIGNATED AS LATE FILERS, THE
THOUSANDS OF POTENTIAL CLASS MEMBERS AND THEIR HEIRS
IN THE NEW BLACK FARMERS CLASS ACTION LAWSUIT FILED
LAST MONTH, BFAA, INC., ET AL V. VENEMAN, ET AL., WE,
RESPECTFULLY, WHAT TO THANK EACH AND EVERY ONE OF YOU
FOR YOUR OBVIOUSLY SINCERE EFFORTS TO MAKE RIGHT THE
WRONGS PERPETRATED BY THE USDA, THE DEPARTMENT OF
JUSTICE AND OUR OWN CLASS COUNSEL, AL. PIRES, AGAINST
BLACK FARMERS ACROSS THIS COUNTRY.

BEFORE GOING FORWARD, HOWEVER, WE WOULD BE REMISS
IF WE DO NOT ADDRESS THE INTRODUCTORY STATEMENTS MADE
BY THE HONORABLE CHAIRMAN CHABOT AND OTHER COMMITTEE
MEMBERS AT THE INITIATION OF THESE HEARINGS ON
SEPTEMBER 28, 2004. MR. CHAIRMAN, YOUR COMMENTS WERE
NOTHING SHORT OF MAGNIFICANT, SUBSTANTIVE AND SENSITIVE
TO THE ISSUES FACING NOT ONLY BLACK FARMERS, BUT ALSO
ALL AMERICANS, REGARDLESS OF RACE, COLOR, CREED,
NATIONAL ORIGIN OR PREVIOUS CONDITION OF SERVITUDE, WHO
DESERVE, WITHOUT DOUBT, THE PROMISES AND PROTECTIONS
OF THE UNITED STATES CONSTITUTION. MR. CHAIRMAN, WE
HAVE NOT HEARD OR READ A MORE PROFOUND CIVIL RIGHTS
STATEMENT SINCE THE MID-SIXTIES. YOU SHOULD KNOW THAT
BFAA, INC. HAS ADOPTED YOUR INTRODUCTORY STATEMENT AS
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OUR THEME FOR JUSTICE! MR. SCOTT, SIR, WITHOUT YOUR
COMMITMENT TO A SMALL GROUP OF BLACK FARMERS IN
RICHMOND, VA. ALMOST A YEAR AGO TO THE DAY, THESE
HEARINGS WOULD NOT HAVE MATERILIZED. MR. SCOTT, YOU
MADE YOUR INTRODUCTORY STATEMENT IN RICHMOND WHEN
YOU SAID, “l INTEND TO CALL FOR AN INVESTIGASTION OF
PIGFORD BY THE HOUSE JUDICIARY COMMITTEE.” AND HERE WE
ARE, TODAY. THANK YOU, SIR.

THE OUTSTANDING PERFORMANCE OF ALL THE
SUBCOMMITTEE MEMBERS IN THE SEPTEMBER 28™ HEARING
SENT A RESOUNDING, VIBRATING MESSAGE ACCROSS THIS
COUNTRY, A STRONG MESSAGE HEARD BY THE USDA, THE DOJ,
THE COURTS, CLASS COUNSEL, BLACK FARMERS AND ALL
AMERICANS. THE MESSAGE IS — REGARDLESS OF PARTY — THE
CONGRESS WILL NOT TOLERATE THIS CONTINUING INJUSTICE,
OPPRESSION, DEPRIVATION AND DEGRADATION AGIANST BLACK
FARMERS OR ANY OTHER SEGMENT OF THIS OUR FREE SOCIETY.

WHILE WE ARE KEENLY AWARE THAT THIS SUBCOMMITTEE
IS EXPLORING THE FAILURES OF THE PIGFORD CONSENT DECREE
AND MORE SPECIFICALLY, PARAGRAPH FOUR, THE NOTICE
PROVISIONS OF THE PIGFORD CONSENT DECREE, WE FEEL
COMPELLED TO PRESENT TO YOU EVIDENCE THAT THE PROBLEM
-THE BLACK FARMER | USDA SAGA - IS FAR MORE IN DEPTH AND
PERVASIVE THAN THE USDA, DEPARTMENT OF JUSCTICE AND
USDA ASSISTANT SECRETARY FOR CIVIL RIGHTS VERNON
PARKER WOULD WANT YOU TO KNOW.

MY TESTIMONY, THEREFOR, IS DIVIDED IN TO TWO PARTS.
PART ONE IS MY ORAL TESTIMONY AND PART TWO IS MY
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WRITTEN TESTIMONY. THE WRITTEN TESTIMONY IS ATTACHED
HERE, AND WE RESPECTFULLY REQUEST THAT THE WRITTEN
TESTIMONY BE PLACED INTO THE RECORD.

ORAL TESTIMONY

A. THE DISTRICT OF CLOUMBIA APPEALLET COURT
CAPTURED, MORE SUCCUNICTLY THAN ANYONE ELSE, THE
PROBLEM WITH THE PIGFORD LAWSUIT WHEN IT SAID, BLACK
FARMERS HAVE BEEN THE VICTIMS OF DOUBLE BETRAYAL -
FIRST BY THE DEPARTMENT OF AGRICULTURE AND THEN BY
THEIR OWN LAWYERS. THIS STATEMENT CRYSTALIZES ALL THE
PROBLEMS WE HAVE FACED IN THE LAST FORTY YEARS UP TO
TODAY. THE ESSENTIAL ELEMENTS OF THIS BETRAYAL CAN BE
TRACED THROUGH THE ENTIRE PIGFORD PROCESS. 1. THE DOJ,
USDA AND CLASS COUNSEL NEGOTIATED A SETTLEMENT, THE
CONSENT DECREE, IN A BACK ROOM IN WHICH THERE WAS NO
BLACK FARMERS PRESENT. WE THINK THIS WAS BY DESIGN NOT
BY ACCIDENT OR INNOCENT OVERSIGHT. WE WERE NOT INVITED
TO OUR OWN DEMISE.

2, THE DOJ, USDA AND CLASS COUNSEL NEGLECTED TO GIVE
DIRECT NOTICE TO BLACK FARMER CUSTOMERS, NAMES ,
ADDRESSES AND PHONE NUMBERS MAINTAINED BY THE FARM
SERVICE AGENCY AND THE CENTRAL RECORDS OFFICE IN ST.
LOUIS, MISSOURI.

3. THE NOTICE JOB WAS FARMED OUT TO A COMPANY THAT
DID NOT KNOW OR COMPLETELY MISUNDERSTOOD THE
COMMUNICATIONS INFRASTRUCTURE IN AMERICA’S BLACK
COMMUNITIES, THE CHURCHES, BLACK REGIONAL AND LOCAL
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NEWSPAPERS AND BLACK RADIO. MILLIONS OF DOLLARS WERE
SPENT THAT RENDERED LITTLE RESULT AS EVIDENCED BY THE
FACT THAT THERE WERE MORE THAN 70,000 LATE FILERS.

4. CLASS COUNSEL CONFUSED MANY BLACK FARMERS BY
HAVING VERY YOUNG STUDENTS FILL OUT THE CLAIM FORMS
AND BY MIS-INFORMING BLACK FARMERS THAT TRACT A WAS
AUTOMATIC AND STATEMENTS LIKE, YOU WOULD BE A FOOL TO
OPT BECAUSE GOING TRACT A IS LIKE TAKING CANDY FROM A
BABY.

5. CLASS COUNSEL, EVEN AFTER THE POOR NOTICE, SET UP A
ONE-ON-ONE CLAIM STRUCTURE THAT REQUIRED THE BLACK
FARMER TO PROVIDE THE NAME OF A SIMILARLIY WHITE FARMER.
6. THE DOJ AND CLASS COUNSEL WERE AWARE THAT THE
OFFICE OF CIVIL RIGHTS SPENT NEALRY $600,000 ON GATHERING,
ORGANIZING AND BATE STAMPING THOUSANDS OF BLACK
FARMERS FILES. YET, THE DOJ NEVER REPORTED THE
AVAIALIBILTY OF THESE FILES TO THE COURT, AND CLASS
COUNSEL NEVER PICKED THE FILES UP EVEN AFTER BEING
INFORMED AND NOTIFIED THAT THE FILES WERE READY TO BE
RETRIEVED.

7. CLASS COUNSEL WAIVED DISCOVERY, DISMISSING
EVIDENCE THAT PLAUSIBLY WOULD HAVE HELPED THE BLACK
FARMERS, INDIVIDUALLY.

8. EVEN AFTER THOSE THAT WERE NOTIFIED, CLASS COUNSEL
APPROVED THE CONSENT DECREE AGREEMENT WITHOUT
ATTEMPTING TO GET CONSENT OR A CONSENSUS FROM BLACK
FARMERS.

9. CLASS COUNSEL IGNORED THE OBJECTIONS OF
THOUSANDS OF BLACK FAMRERS AT THE FAIRNESS HEARINGS.
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10. AND NOW, CLASS COUNSEL IS FIGHTING HIS OWN CLIENTS,
AND THE DOJ AND THE USDA ARE HELPING HIM BY OPPOSSING
EVERY LEGAL AND LEGISLATIVE EFFORT TO MAKE RIGHT THE
WRONGS THAT THEY ALL KNOW EXISTS.

IN CONCLUSION, WE SEEK THE HELP OF THIS CONSTITUTION
SUBCOMMITTEE, IN ITS OVERSIGHT RESPONSIBILITIES, TO HELP
WITH NEW LEGISLATION THAT WILL MAKE RIGHT THAT WHICH IS
WRONG - TO GIVE BLACK FARMERS THE JUSTICE THEY DESERVE
AND TO GIVE THE COURTS THE LEGAL AUTHORITY TO RE-OPEN
THE PROCESS SO THAT THE NEW CLASS ACTION LAWSUIT, BFAA,
INC, ET AL V. VENEMAN, ET AL. CAN REMEDEY THE FAILURES OF
PIGFORD AND TO ALLOW THIS SAD CHAPTER IN OUR
DEMOCRACY TO BE BURIED AS IT SHOULD BE.

THANK YOU.
-TOM BURRELL,
PRESIDENT, BFAA, INC.

THE END
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WRITTEN TESTIMONY
BELOW

LETTER SENT TO AL PIRES

o et it bt Jiv vV oo o b

August 7, 2004

Mr. Alexander Pires, Co-Lead Class Counsel By FAX , CMRRR & E-MAIL
Mr. David Frantz, Named Partner

Conlon, Frantz, Phelan & Pires

1818 North 18" Street, NW, Suite 700

Washington, D.C. 20036

Mr. Philip Frass, Co-Lead Class Counsel By FAX, CMRRR & E-MAIL
Hogan and Hartson

555 13" Street, NW

Washington, D.C.

Mr. J. L. Chestnut, Co-Lead Class Counsel By FAX, CMRRR & E-MAIL
Chestnut Sanders Sanders Pettaway Campbell and Albright

One Union Street

Selama, Alabama 36702-1290
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Mr. Othello Cross By FAX, CMRRR & E-MAIL
Cross, Kerney and McKissic

PO Box 6606

Pine Bluff, Arkansas 71611

REF: PIGFORD V. VENEMAN, 97-1978 (PLF); BREWINGTON V.
VENEMAN: 98-1693 (PLF). NOTICE OF TERMINATION; Demand
for Statement of Attorneys’ Fees Amount Paid and Reimbursed
Costs with Breakdown by Law Firms

Gentlemen:

This serves as official notice to you Class and Co-Class Counsel, that, on
behalf of the entire, BFAA, Inc. membership, all Pigford prevailing and non-
prevailing claimants and late filers denied participation in the lawsuit,
approximately 100,000 class members, your services are hereby immediately
terminated.

The reasons for the termination include but are not limited to the following:

(1) Failure to conduct discovery pursuant to the Federal Rules of Civil
Procedure in the best interest of the class members and to provide the
evidence necessary to substantiate their claims when said information was
available and discoverable.

(2) Failure to provide adequate notice to putative class members resulting in
approximately 70,000 such individuals being denied access to damages
incurred as a result of the USDA’s admitted discrimination

(3) Failure to get consent and permission from named class plaintiffs, or any
other class members, before entering into the Pigford Consent Decree,
which was opposed by named plaintiffs and representatives of thousands of
class members.

(4) Failure to follow the demands of black farmers and named plaintiffs at the
fairness hearing not to approve the Consent Decree.

(5) Failure to seek forward looking injunctive relief in the Consent Decree as
noted by Judge Paul Friedman.
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(8) Failure to provide judicial relief to stop the USDA from continued
discrimination as noted by Judge Paul Friedman.

(7) Entering into an agreement to defend the Consent Decree above the
objections and to the detriment of all class members creating an irreversible
conflict of interest

(8) Being sanctioned with monetary, penalties by the court for ineffective
assistance of counsel and poor performance relating to missed deadlines,
etc.

(9) Being accused by the DC Appellate Court for virtual, near malpractice in the
handling of black farmer claims and dual betrayal, with the USDA, of black
farmers.

(10) Entering, on information and belief, into a secret, “confidential settlement
agreement,” on payment of attorneys fess to you and other co-class
counsels, with the Department of Justice attorneys hiding, ostensibly, the
amount paid your law firms for representation of the class and not disclosing
to your clients the exact amount paid and to whom. Your law firm has
refused every single request for public disclosure or disclosures to your
clients of how much you and other co-counsels were paid.

(11) Filing a Motion to Strike the Motion to Modify the Consent Decree, Writ of
Mandamus and Request for hearing in direct contravention of a request by
nearly 4000 class members not to file and to withdraw the Motion to
Strike.

(12) Failing to file a Motion to Withdraw your opposition to the Motion to Modify
after direct conversation between Mr. David Frantz and BFAA, Inc.
President Tom Burrell in which Mr. Burrell demanded that you do on
behalf of your clients, the class members. Your law firm outright refused
the demand and indicated that BFAA members were not class members.

(13

Ignoring your direct conflict of interest by taking a direct opposite and very
public position of your clients’ legal interest in violation of the Rules of
Professional Ethics and the Disciplinary Rules for Lawyers, federal and
state.

(14

Making public statements to the media in direct conflict of what legal steps
your clients have demanded you take in connection with all the recent
pleadings filed by your clients in court, etc., etc, etc.

(15) Failing to institute review and decision time limits on the monitor review

process resulting in a two-year extension of the Monitor, to which you
agreed with opposing counsel, and resulting in years of delay to prevailing
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track B class members whose claims were appealed by either the
government or the class members themselves. Said failure has been to
the detriment to the prevailing class members in that the funds and
injunctive awarded have been delayed to the extent of continuing financial,
emotional and physical injury damages.

Your clients, hereby, demand that you prepare and present to them, by
pleading to the court, “NOTICE OF TOTAL AMOUNT OF AND BREAKDOWN
OF ATTORNYES FEES PAID PLAINTIFFS’ COUNSEL” within ten (10) days of
this letter.

Your clients demand that you file a pleading to the court, “NOTICE OF
TERMINATION BY CLIENTS”, with a copy of this letter attached, within ten (10)
days of this letter.

You are, hereby, noticed that a certified copy of this letter is being
forwarded for disciplinary action, to the DC Bar Grievance Committee and to any
state bar associations in which all counsel are licensed specifically as complaint
of your and all other co-counsels’ violations of the Rules of Professional Ethics,

Gentlemen, you have harmed thousands of black farmers by your poor
and disgraceful performance, your possible violations of law, and your possible
legal mal-practice. The damages are continuing and irreversible.

Finally, we suggest that you forward this letter to your legal malpractice
insurance carrier.

Sincerely yours,

Thomas Burrell, President
BFAA, Inc.

C: Judge Paul L Friedman,
United States District Judge for the District of Columbia
DC Bar Grievance Committee
James W. Myart, Jr., BFAA General Councel
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RESOLUTION, PETITION AND DECLARATION BY BLACK FARMERS

BLACK FARMERS WANT
AL PIRES (pictured below)FIRED!

THE ATTACHED DOCUMENT WAS
SIGNED BY NEARLY 2000 BLACK
FARMERS IN BIRMINGHAM, ALABAMBA
ON OCTOBER 9, 2004

THE BLACK FARMERS THREE TIMES
ROARED THEIR VOTES TO ADOPT THIS
DOCUMENT AND TO SENT IT TO JUDGE

PAUL FRIEDMAN

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PIGFORD, ET AL

97Cv01978 (PLF)

VENEMAN

<
LI LT LT LT L LT LS LT LS

BREWINGTON, ET AL §
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98Cv01693 (PLF)

VENEMAN

LT AL LA S S Lo L

-PETITION, DECLARATION AND RESOLUTION-
FORMAL COMPLAINT OF
ATTORNEY MISCONDUCT AND LEGAL MALPRACTICE
AGAINST AL PIRES, PHIL FRASS AND ALL OTHER CLASS CO-COUNSEL

WHEREAS, Pigford v. Veneman has failed to protect the constitutional and
statutory civil rights of over 80,000 Black Farmers;

WHEREAS, Pigford v. Veneman has been a dismal failure and failed, according
to Judge Paul Friedman, to (1) provide for forward looking injunctive relief to
prevent further discrimination as admitted by the USDA in the CRAT Report, (2)
structure or restructure the racist county committee system;

WHEREAS, Al Pires’ failure to provide for forward looking injunctive relief to
prevent further discrimination against black farmers has resulted in the USDA’s
boldness in dismissing, without justification or legal basis, approximately 3000
black farmer administrative cases;

WHEREAS, the USDA Office of Inspector General, the U.S. Civil Rights
Commission, the Equal Employment Opportunity Commission and the
Environmental Working Group have all released reports delineating continued,
unabated discrimination by the USDA against black farmers;

WHEREAS the USDA Office of Inspector General, the U.S. Civil Rights
Commission, the Equal Employment Opportunity Commission and the
Environmental Working Group have suggested collusive efforts by USDA and
DOJ officials to undermine civil rights at the USDA, to obstruct justice and to
undermine “the historic civil rights settlement for black farmers” under
Pigford;

WHEREAS, the Pigford Consent Decree, the settlement of the case, was
negotiated by Class Counsel Al Pires, Phil Frass' and other co-class counsel and

' THIS PETITION AND RESOLUTION APPLIES, JOINTLY AND SEVERALLY, TO THE
CONLON, FRANZ, PHELAN AND PIRES LAW FIRM, PHIL FRASS AND DAVID FRANTZ, CO-
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entered into above the written and verbal objections of named plaintiffs and other
Black Farmers, putative members of the class as evidenced in the record of the
proceedings;

WHEREAS, Class Counsel Al Pires has committed the following unethical and
possible legal malpractice acts:

Failure to conduct discovery pursuant to the Federal Rules of Civil
Procedure in the best interest of the class members and to provide the
evidence necessary to substantiate their claims when said information was
available and discoverable;

Failure to provide adequate notice to putative class members resulting in
approximately 70,000 such individuals being denied access to damages
incurred as a result of the USDA’s admitted discrimination;

Failure to get consent and permission from named class plaintiffs, or any
other class members, before entering into the Pigford Consent Decree,
which was opposed by named plaintiffs and representatives of thousands of
class members;

Failure to follow the demands of black farmers and named plaintiffs at the
fairness hearing not to approve the Consent Decree;

Failure to seek forward-looking injunctive relief in the Consent Decree
as noted by Judge Paul Friedman;

Failure to provide judicial relief to stop the USDA from continued
discrimination as noted by Judge Paul Friedman;

Entering into an agreement to defend the Consent Decree above the
objections and to the detriment of all class members creating an irreversible
conflict of interest;

Being sanctioned with monetary, penalties by the court for ineffective
assistance of counsel and poor performance relating to missed deadlines,
etc;

Being accused by the DC Appellate Court for virtual, near malpractice in the
handling of black farmer claims and dual betrayal, with the USDA, of black
farmers;

LEAD COUNSELS, AND ALL CO-CLASS COUNSEL WHO SIGNED THE PIGFORD
CONSENT DECREE AND PARTICIPATED IN THE PIGFORD LAW SUIT TO ITS
CONCLUSION AND IMPLEMENTATION OF THE CONSENT DECREE.
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Entering, on information and belief, into a secret, “confidential settlement
agreement,” on payment of attorneys fess to you and other co-class
counsels, with the Department of Justice attorneys hiding, ostensibly, the
amount paid your law firms for representation of the class and not disclosing
to your clients the exact amount paid and to whom. Your law firm has
refused every single request for public disclosure or disclosures to your
clients of how much you and other co-counsels were paid;

Filing a Motion to Strike the Motion to Modify the Consent Decree, Writ of
Mandamus and Request for hearing in direct contravention of a request by
nearly 4000 class members not to file and to withdraw the Motion to Strike;

Failing to file a Motion to Withdraw your oppaosition to the Motion to Modify
after direct conversation between Mr. David Franz and BFAA, Inc. President
Tom Burrell in which Mr. Burrell demanded that you do on behalf of your
clients, the class members. Your law firm outright refused the demand and
indicated that BFAA members were not class members;

Ignoring your direct conflict of interest by taking a direct opposite and  very
public position of your clients’ legal interest in violation of the Rules of
Professional Ethics and the Disciplinary Rules for Lawyers, federal and
state;

Making public statements to the media in direct conflict of what legal steps
your clients have demanded you take in connection with all the recent
pleadings filed by your clients in court, etc., etc, etc.;

Failing to institute review and decision time limits on the monitor review
process resulting in a two-year extension of the Monitor, to which you
agreed with opposing counsel, and resulting in years of delay to prevailing
track B class members whose claims were appealed by either the
government or the class members themselves. Said failure has been to the
detriment to the prevailing class members in that the funds and injunctive
awarded have been delayed to the extent of continuing financial, emotional
and physical injury damages;

Ignoring his clients’ demand that he prepare and present to them, by
pleading to the court, “NOTICE OF TOTAL AMOUNT OF AND
BREAKDOWN OF ATTORNYES FEES PAID PLAINTIFFS’ COUNSEL”
within ten (10) days of this letter;

Ignoring his clients demand that he file a pleading to the court, “NOTICE
OF TERMINATION BY CLIENTS;" and,

WHEREAS, Attorneys Charles Ogletree, Harvard School of Law, and Dennis
Sweet, Sweet & Freeze, PC, attorneys involved in the negotiation of the Consent
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Decree have indicated that they would not sign the Consent Decree. The
Consent Decree subsequently approved by Judge Paul Friedman because it was
not the final negotiated Consent Decree that was to be presented to the Court for
approval. According to Mr. Ogletree and Mr. Sweet, the draft Consent Decree
that they had agreed to included stringent time limits on the implementation
process, injunctive relief to insure that the USDA could not discriminate against
black post Pigford and other protections for the Black Farmer Class Members.
Mr. Ogletree and Mr. Sweet have stated that, if asked by the Court, each would
restate the serious allegations here;

WHEREAS, Al Pires has, in an effort to have our lawyer, James W. Myart, Jr.,
disbarred and silenced, filed malicious and untrue Texas Bar Association
complaints against BFAA, INC. General Counsel James W. Myart, Jr ;

WHEREAS, Al Pires has filed a malicious, unconstitutional Motion to Enjoin
James Myart and Tom Burrell from speaking publicly about his mishandling of
the Pigford lawsuit;

WHEREAS, Al Pires has maliciously and callously accused BFAA, INC. of fraud,
theft and misrepresentation;

WHEREAS, Al Pires has attempted to close down the bfaa.net website, the
maijor vehicle for knowledge and information to Black Farmers;

WHEREAS, Al Pires made, under oath, contradictory statements to and possibly
committed perjury during the House Judiciary Committee Constitution Sub-
committee on September 28, 2004 dealing with the Implementation of the
Pigford Consent Decree;

WHEREAS, Al Pires’ conduct before the during the House Judiciary Committee
Constitution Sub-committee on September 28, 2004 was rude, condescending
and unbecoming of an officer of the Court; and

WHEREAS, Judge Paul Friedman, United States District Judge, has written a
letter to Mr. Tom Burrell, President, BFAA, INC., indicating that BFAA, INC
should file our written complaints against Al Pires and other class counsel with
the DC Bar Grievance and Disciplinary Committees,

NOW THEREFOR BE IT RESOLVED that we, the undersigned, individually and
collectively do, hereby and by copy hereof to the appropriate tribunals, file this
petition, declaration and resolution as a formal complaint of misconduct by Al
Pires and other class counsel as above-stated with the DC Bar Grievance and
Disciplinary Committees and any other judicial tribunals provided for in the Local
Rules of the United States District Court of Columbia, DC Circuit

16



193

BE IT FURTHER RESOLVED that we authorize and otherwise direct BFAA,
INC.’S General Counsel James W. Myart, Jr. to file this file this petition,
declaration and resolution in the proceedings of the Pigford matter in order to
dispel any notion by the Court or anyone else that we, individually and
collectively, do not support the pending Motions to Modify the Consent Decree,
Request for Writ of Mandamus and Emergency Hearing and to Disqualify
Counsel;

BE IT FURTHER RESOLVED that we authorize and otherwise direct BFAA,
INC.’S General Counsel James W. Myart, Jr. to file this file this petition,
declaration and resolution in the proceedings of the Pigford matter in direct and
express opposition to Al Pires’ Motion to Enjoin James Myart and Tom Burrell, a
motion we assert violates the FIRST AMENDMENT protection of free speech
and makes scandalous allegations against James Myart, Tom Burrell, BFAA,
INC. and all of us; and

BE IT FURTHER AND FINALLY RESOLVED that we pray the Honorable Judge
Paul Friedman issue judgment in favor of the black farmers, to wit:

(1) Modifying the Consent Decree to insure equity for all black farmers;

(2)  Issuing a Writ of Mandamus against the Ann Veneman, Secretary of
Agriculture;

(3)  Referring, pursuant to the DC Local Rules, the matter of Class
Counsel's misconduct and possible legal malpractice to the
appropriate District of Columbia judicial and bar tribunals;

(4)  Denying the Motion to Enjoin James Myart and Tom Burrell;

(5)  Ordering the establishment of a litigation team to immediately take

over the litigation of the entire matter; and

(6) For other relief to which we may, through counsel, show ourselves
entitled.

DECLARANTS, PETITIONERS AND RESOLVERS SAYETH FURTHER NOT

DATED: OCTOBER 9, 2004

CERTIFICATION
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|, THOMAS BURRELL, DO HEREBY CERTIFY, UNDER THE PENALTIES OF
PERJURY, THAT THE ABOVE PETITION, DECLARATION AND RESOLUTION,
FORMAL COMPLAINT OF ATTORNEY MISCONDUCT AND LEGAL
MALPRACTICE AGAINST AL PIRES, PHIL FRASS AND ALL OTHER CLASS
CO-COUNSEL WAS ACCEPTED BY ACCLAMATION BY THE UNDERSIGNED
INDIVIDUAL BLAK FARMERS AND PUTATIVE MEMBERS OF THE PIGFORD
v. VENEMAN LAWSUIT IN THE UNITED STATES DISTRICT COURT OF THE
DISTRICT OF COLUMBIA COURT OF THE HONORABLE PAUL L. FRIEDMAN
IN THE CITY OF BIRMINGHAM, ALABAMA on October 9, 2004.

/sl
Thomas Burrell, President
Black Farmers and Agriculturalists Association

SIGNATURES ATTACHED IN ORIGINAL DOCUMENT
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about settlement money

Black farmers and their families from across Mississippi came to the Leflore
County Civic Center Saturday to learn about their rights and possible claims of
discrimination at the hands of the U.S. Department of Agriculture.

The meeting, sponsored by the Black Farmers and Agriculturists — Advertiserment
Inc. of Memphis, focused on the April 14, 1999 consent decree

issued by Judge Paul Friedman in the U.S. District Court for the

District of Columbia.

Under the decree, known as the Pigford decree, black farmers and their heirs
who could document discrimination by the Department of Agriculture were
awarded settlements of $50,000 each.

As a result of the decree, a total of 13,000 defendants were awarded monetary

damages. Pricak
your d

James Myart Jr., the general counsel for the association, said the court's initial

settlement was not adequate.

He faulted the consent decree for not notifying all black farmers and their heirs

throughout the country.

"For black farmers and their heirs, justice is just around the corner," he said.
"You all have heard a lot about this lawsuit, the Pigford lawsuit, which was
supposed to pay black farmers real money. It has failed."

Myart said problems with the consent decree had little to do with the amount of
money actually awarded.

"It's not about money. We've been broke for 300 years. What it is about is
respect. What it is about is equality. What it is about is justice. Not just for us, FO q
but for everybody," he said.

The association, which has 10,000 members nationwide, has already filed an
amended motion to modify the Pigford consent decree, essentially asking that
the proceedings start over because the original decree was flawed, Myart said.

He said such a motion is difficult because Friedman would have to rewrite his
previous opinion and most judges are eluctant to do that.

If the motion is denied, Myart said he will petition the U.S. Court of Appeals
and, if necessary, the U.S. Supreme Court.

"I'm going to look Clarence Thomas right in the eye and tell him on this one,
he's got to do the right thing," he said.

Help for black farmers is on the way in the form of a congressional hearing
scheduled for Thursday in Washington, where Thomas Burrell, president of the
association, will testify before the House Judiciary Committee.

Saturday's meeting was intended to bring farmers and their heirs up to speed
and help the case for legal action, Burrell said.

Lack of timely notice from the government is just one problem with the present
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consent decree, he said.

"We're not giving you advice. We're giving you information. A lot of people
didn't get their money because they didn't know about it."

Congress appropriated about $3 billion to settle the discrimination claims of
black farmers, but most of that money has not been paid out, Burrell said.

"Black folks don't know the lawsuit exists. Probably every white farmer in this
county knows about that lawsuit. Black folk don't know anything about it," he
said.

Burrell said there were four categories of farmers and their families that are
affected by the consent decree:

» Farmers and their heirs who received compensation.

+ Farmers and their heirs who were denied compensation.

» "Late filers,” which Burrell estimated at around 81,000.

* Those farmers and their heirs not involved in the original lawsuit.

In the decree, the lawsuit was limited to those farmers who were in business
from January 1981 through December 1996. People who attempted to farm

and their heirs also qualify.

Burrell said under the 14th amendment to the U.S. Constitution, all black
farmers and their heirs, should have been notified of the settlement.

"We're not saying you'll get $50,000. What we are saying is you ought to have
had the chance," he said.

The association has been holding weekend meetings across the country. In
January, they will tour Florida, Georgia, North Carolina and Louisiana, Burrell
said.

He said the scrutiny the consent decree is receiving from Congress is very
encouraging.

"The Constitution is on our side. The Congress is on our side. We think the
judge, who is the guardian of the Constitution, is on our side. We're asking him
to do what's right," he said.

DGreemvood Commomivsalth 2004

EZ Email to a friend B Voice your opinion & Printer-friendly - Top
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OVERVIEW
L GOVERNMENT MIS-CONDUCT IN BLACK FARMER SAGA
APPLIED ACROSS THE BOARD

You should know that the Department of Justice attorneys, lead by
Michael Sitcov, Chief, DOJ Federal Programs Branch, representing the
Secretary, and the USDA OGC attorneys Nancy Bryson, appointed General
Counsel, and J. Michael Kelly, career Deputy General Counsel, have, through
their conduct, engaged in a hideous, collusive effort to deny all black farmers, not
just those in the Pigford class, but also the Black Farmer administrative
complainants utilizing, to their detriment, the intentionally ineffective and benign
USDA Office of Civil Rights Complaint process as delineated in 7 CFR §§ 2.28,
15.52 et seq., black farmers who have individual lawsuits filed against the
Secretary and the putative class members of the BFAA, INC., et al v.
VENEMAN, et al. Black Farmers Class Action lawsuit which is the exact same
lawsuit as Pigford except for the time limits, January1, 1997 thru August 30,
2004, as opposed to the time limit cutoff in Pigford, December 31, 2004.
Essentially the BFAA, INC., et al v. VENEMAN, et al., and Black Farmer class
action law suit picks up where Pigford left off. Secretary Ann Veneman,
Assistant Secretary Vernon Parker and the Department of Justice and the USDA
Office of General attorneys have employed the same conduct to all the non-
Pigford complainants, USDA administrative complainants, individual Black
Farmer Plaintiffs with individual cases pending in federal court, and potential
members of the new BFAA, INC., et al v. VENEMAN, et al. class members as
meticulously described in the Environmental Working Group report,
“OBSTRUCTION OF JUSTICE: USDA UNDERMINES HISTORIC CIVIL
RIGHTS SETTLEMENT FOR BLACK FARMERS.” (The same conduct
applies to the employee discrimination complainants, literally thousands of
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employees who, too, suffer from the intentionally ineffective and benign
USDA Office of Civil Rights Complaint process.})

L. DOJ ATTORNEYS ACCUSSED OF OBSTRUCTION OF JUSTICE:
JUDGE EMMETT SULLIVAN REFERS MATTER TO DC BAR
GRIEVANCE COMMITTEE
You are advised that the Native-American class action lawsuit,

Keepseagale, et al. v. Veneman , 99Cv03199, before the Honorable Judge

Emmett Sullivan is only one of such law suits precipitated by the Pigford Black

Farmer Class Action Law Suit, the other having been filed by Hispanic and

Women Americans. The same Class Counsel and DOJ Attorneys, supervised by

Mr. Michael Sitcov, Chief, DOJ Federal Programs Branch and other DOJ

subordinate lawyers are involved in all such cases. Because of unethical

conduct, possible obstruction of Justice and tampering with witnesses, We filed a

Motion for Sanctions, against Michael Sitcov. Judge Sullivan, angered by the

conduct of Michael Sitcov referred the matter the subject of the Motion for

Sanctions to the DC Bar Disciplinary and Grievance Committee.

In our opinion, the DOJ attorneys’ conduct complained in the Motion for
Sanctions is typical of the same conduct prevalent in the Pigford, BFAA, inc.,
individual lawsuits, the USDA Office of Civil Rights administrative process and
the Office of General Counsel attorneys’ historical effort to destroy civil rights at
the USDA. Further, the DOJ and OGC attorneys’ conduct in Keepseagale, et al.
v. Veneman is indicative and consistent with that exact conduct described in
Environmental Working Group report, “OBSTRUCTION OF JUSTICE: USDA
UNDERMINES HISTORIC CIVIL RIGHTS SETTLEMENT FOR BLACK
FARMERS.”

. GOVERNMENT AND PIGFORD CLASS COUNSEL, TOGETHER,
OPPOSE MOTION TO MODIFY CONSENT DECREEE

On behalf of thousands of denied Pigford Black Farmers, We filed a
Motion to Modify the Consent Decree, Request for Writ of Mandamus and
Request for Expedited Ruling on. We subsequently filed an Amended Motion to
Modify the Consent Decree, Reguest for Writ of Mandamus and Request for

Expedited Ruling.

The Department of Justice attorneys filed a Motion to Strike the Motion to
Modify the Consent Decree, Request for Writ of Mandamus and Request for
Expedited Ruling.

Additionally, Pigford Class Counsel Al Pires filed, to the amazement of his
clients and in direct opposition of his clients, a Motion to Strike the Motion and
Amended Motion to Modify the Consent Decree, Request for Writ of Mandamus
and Request for Expedited Ruling. Pigford class members instructed Class
Counsel Al Pires not to object to the Motion or the Amended to Modify the
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Consent Decree, Request for Writ of Mandamus and Request for Expedited
Ruling. (See FN 6a). Class Counsel Al Pires did not carry through his clients’
written, expressed instruction. The Pigford class members terminated or
attempted to terminate Class Counsel for his arrogant refusal to follow their
written expressed instruction and demanded he present the termination letter to
Judge Paul Friedman. The [gtier also demanded that Class Counsel Al Pires file
a pleading with the Court detailing the amount of money he and all other co-
counsel earned in the Pigford case. (See FN 6b) Class Counsel Al Pires
refused to do so. (See FN 6¢)

Again to the utter dismay of the Pigford black farmers, Class Counsel Al
Pires then filed a Motion to Enjoin James W. Myart Jr. and Pigford complainant
Tom Burrell from spsaking publicly about his mishandling of the Pigford law suit,
an arrogant attempt to deny the Pigford class members their FIRST
AMENDMENT Constitutional rights. That matter is pending before the Court of
Judge Paul Friedman.

The Pigford class members filed a Motion to Disqualify Class Coungel Al
Pires. The Motion is pending before the Court.

Pigford class members were shocked at Class Counsel Al Pires’
testimony and conduct before the committee. As a result of Class Counsel Al
Pires’ testimony and conduct before the committee, the Pigford Class Members
filed a Mgtian 1o Stav all Proceedings in the Court until such time that a transcript
of the September 28" Hearing could be presented to the Court to prove
contradictions and possible untruths stated, under oath, by Al Pires and to show
the court that Al Pires stated that he is not opposed to Modification of the
Consent Decree, such testimony being in direct contradiction to his opposition
pleadings filed by him in the Pigford case. That matter is pending ruling of
Judge Paul Friedman as of this writing.

IV. USDA OFFICE OF CIVIL RIGHTS OPERATES UNDER KNOWN
CONFLICT OF INTEREST

Assistant Secretary Vernon Parker recently hired Ms Sahdna True, former
Deputy Assistant General Counsel for Civil Rights, as the new Director of the
Office of Civil Rights above, on information and belief, Ms. Arlean Leland’s
(Deputy General Counsel for Civil Rights) objection and legal advise that Ms.
True had a legal conflict of interest in assuming the role as Director of OCR. The
legal conflict of interest arises from the fact that as the Assistant Deputy General
Counsel for Civil Rights, Ms. True, charged with defending Secretary Veneman
and the Assistant Secretary Parker against every formal and informal
discrimination complaint filed, is imputed with knowledge of every single such
complaint. As Director of the Office of Civil Rights, Ms. True is now charged with
the responsibility of issuing Final Agency Decisions on every complaint of which
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she acquired knowledge as a supervising lawyer defending against same. That is
an illegal conflict of interest prohibited by law and regulation.

Secretary Veneman and Assistant Secretary Veneman had express
knowledge of this conflict of interest over a year ago when Assistant Secretary
Parker placed Ms. True in an acting position of Director of the Office of Civil
Rights. A Report by the EEOC, The Hayden Report, pointed the conflict out in its
statutorily required review of the USDA Office of Civil Rights.

Further, We informed Secretary Veneman and Assistant Secretary
Veneman of the obvious conflict of interest when over a year ago; We sent a
letter of protest to them outlining in detail the conflict of interest. Unfortunately,
my letter was ignored.

V. USDA DELAY IN INDIVIDUAL LAWSUITS

In spite of the major, wholesale criticisms of the USDA as seen in major
publications throughout the United States, the USDA continues resisting fair-play
and equity for black farmers. Over a year ago, several Black Farmers filed
individual law suits against the USDA for continued civil rights violations. The
USDA and their government attorneys have yet to even file answers to the law
suits; and, in fact, they have employed every legal technicality to delay the
judicial process and to avoid sitting down to at least discuss, in mediation, the
cases, all such cases raising exactly the same issues as raised in PIGFORD and
then some. A recent meeting with Assistant Secretary Vernon Parker and his
government attorney reveals the exact same kind of bait and switch conduct as
related in the Environmental Working Group report, “OBSTRUCTION OF
JUSTICE: USDA UNDERMINES HISTORIC CIVIL RIGHTS SETTLEMENT FOR
BLACK FARMERS.”

VL. NEED FOR AND REQUEST TO EXPAND SCOPE OF HEARING
AND CONGRESSIONAL INVESTIGATION

Based on the breadth and depth of the issues relating to Black
Farmers:

A the continued, unbridled actions of the Department of Justice and US
Attorney lawyers representing the United States;

B. the dubious actions of the Office of General Counsel attorneys Nancy
Bryson in possibly interfering with the civil rights of Black Farmers in
violation of 42 USC § 1985(3) and committing obstruction of justice with
the intent to deny black farmers payment of compensatory damages
pursuant to the Equal Credit Opportunity Act;
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C. the actions, contradictory testimony and possible perjury of Class Counsel
Al Pires;

D. the intentional non-functioning of the USDA Office of Civil Rights
underlying the black farmers request to the Court for issuance of A Writ of
Mandamus and the fact that Assistant Secretary Vernon Parker, on or
about August 30, 2003, arbitrarily and capriciously dismissed, without
legal authority or justification, — approximately 3000 administrative
complaints of discrimination filed by Black Farmers;

E. the fact that Department of Justice attorneys Michael Sitcov were referred
by federal Judge Emmett Sullivan to the DC Bar Grievance Committee for
possibly obstructing justice and tampering with witnesses in the Native-
American Class Action Lawsuit, a law suit exactly like, in law and facts,
the PIGFORD except that the Kepseegale law suit involves Native-
Americans suffering the same type of discrimination suffered by Black
Farmers;

F. the apparent efforts of the USDA and the DOJ to now delay the swift
resolution of the BFAA, INC., et al v. VENEMAN, et al. Black Farmers
Class Action Lawsuit; and

G. the recent actions of Secretary Ann Veneman, Assistant Secretary Vernon
Parker and US Attorneys representing them to deny individual plaintiffs,
Robert and Laverne Williams, Estate of Howard Coats, Connie Grant and
family, Dexter and Phyllis Davis, Michael Stovall, George and Phyllis
Hilderbrandt, James Dismukes, George Hall, Rodney Bradshaw, or any
other black farmer with a individual discrimination lawsuit against the
United States any federal district court in the United States as well as any
USDA employee. ie. Ava Marshall of Virginia and M. Mobley of
Washington, D.C., who has filed a law suit because of racial discrimination
and the failure of the Office of Civil Rights to perform its administrative
functions.

VL.  CONCLUSION
This appears to be the only appropriate manner in which to conclude my
testimony: My conclusion follows:

“Forty acres and a mule” The historical basis of the preceding phrase,
the United States government's 19" century promise to the Freedmen, the
former slaves and their heirs, has a 21% century life, a life laced with government-
sanctioned deprivation of our country’s cherished civil rights and liberties as
delineated in the Bill of Rights (Wet is well established that the US Constitution Bill of
Rights constitute two types of individual protections - civil rights and civil liberties. Civil
Rights are those rights that the government is obligated to protect between parties. Civil
Liberties are those same exact rights but the government is prohibited from infringing
upon. (Citation omitted) The USDA fails, intentionally and with malice, at both).

The United States, as admitted by its Secretary of Agriculture, Ann

Veneman, has systemically and relentlessly exercised despicable and repugnant
discrimination against Black Farmers resulting in pain, suffering, distress, land
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loss and death to Black Farmers that tried and, today, try to etch out a living on
the land in their guaranteed pursuit of life, liberty, happiness and ownership of
property. Even more, the United States government and its USDA officials at the
very top rung have engaged and continue to engage in an institutional and
insidious racism and conspiracy to interfere with the Black American Farmers’
civil rights and liberties.

To this day, the promise remains elusive for all Black Americans, Black
American Farmers and their heirs, merely because of their race, Black.

The racial hatred and animus perpetrated by the USDA, dubbed, “The
Last Plantation,” persist like a plague. USDA officials at the very top rung,
through intention, deceit, passivity, inaction and benign neglect, have knowingly
allowed and even encouraged top government administrators and lawyers as
well as local federal Farm Service Agency officials across this land to trample on
the civil rights of the Class Representatives and to make a mockery of our
precepts of freedom. USDA officials at the very top rung, individually and jointly,
knew or should have known that these blatant viclations of law run rampant
throughout every single agency in the mammoth USDA, “The Last Plantation.”
USDA officials at the very top rung have admitted their misdeeds and overt
violations of law. Yet, they continue their terror against Black Farmers with an
indescribable callous disregard, all in the face of judicial, legislative and public
scrutiny.

This testimony and the several Black Farmer class action and individual
lawsuits is made and have been brought to dispel the notion that the United
States government and its USDA officials can further employ a repugnant racial
animus in denying any American citizens, in this matter, Black Farmers and their
heirs, the benefits of any federal program or activity on the basis of their race,
BLACK, and to vindicate all the black farmers and their heirs’ rights as
guaranteed by the UNITED STATES CONSTITUTION.

The Congress and the Courts must act socner rather than later or black
farmers will be an extinct species in this our land of opportunity where the pursuit
of happiness equality and freedom for Black Americans, Black Farmers and the
heirs of Black Farmers is a distant dream .

Thank you
181

Thomas Burrell
DECLARATION:
| declare under the penalties of perjury that the above and foregoing
testimony and the facts stated therein or true and correct to the best of my
knowledge.
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DATE: November 16, 2004

Isl

Thomas Burrell
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Mr. CHABOT. Ms. Atchison, you are recognized for 5 minutes.

STATEMENT OF BERNICE ATCHISON, FARMER

Ms. ATCHISON. Mr. Chairman, fellow congressmen and this as-
sembly, I stand before you in humbleness representing more than
700 of my fellow kinsmen in my county alone. I have here—been
brought here today to speak on this notice.

As 1 was secretary for the Alabama Democratic Conference for
more than 30 years in our county, I never imagined segregation
would still be existing in this day at this time. The question that
we are asking in Chilton County is, did Judge Friedman mean to
leave this county out by not posting or notifying the black farmers
and farm helpers?

While we help produce the products that was raised in this coun-
ty and shipped to many other States to be sold, we had hoped to
be treated fairly. We contacted the USDA of Chilton County and
was told that they could not help us.

We immediately wrote certified letters to class counsel and to the
Monitor stating that there were no affidavits and that there was
no claim packages at the USDA, and they informed us they could
not help us. The USDA of Chilton County did not have a copy of
the Consent Decree, nor did they have a copy of the stipulation for
us to view. It was not published in the county newspaper or it was
not a notice sent out in our U.S. agriculture for the extension serv-
ice here in Chilton County.

We were not notified by mail nor were we given a chance to
apply even after we notified class counsel that there were no legal
help for us in Chilton County. Many of us were sent denial letters
and many were not answered or given a tracking number.

We have been—we have sent packages to inform you and ask
that the error be corrected. These packages contain the proof that
you needed to know. We know you have received those eight copies
because they were sent certified mail. We have called time after
time to no avail, beginning in April of 2000 until now, asking and
pleading. Many of us are farm helpers, sharecroppers, and some
have FMNP numbers as I do, yet you have denied me and many
more.

I have lived on the same farm all of my life. I was born in this
county in 1938. My mother and father worked hard to secure their
own land for their children to inherit. You are now holding me ac-
countable for a late claim affidavit when they were not sent to us
as we requested in a timely manner. When we notified you that we
had no claims, even your affidavits were not sent to any of our peo-
ple until after August the 16th, which left only 20 working days,
including a Labor Day weekend. Less than 20 days with no affi-
davit claims for our people or our families who all own farms and
none have been notified of the process.

The problem was a USDA and class counsel problem. They defied
the judge’s order in Chilton County. They did not post. The judge
plainly stated it: “t shall be posted or mailed.” It was not.

And the USDA did not have a copy of the Decree, of the stipula-
tion on hand for us to view. Without the proper information or in-
struction, we had no way of knowing what was needed to apply.
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I am a farmer who owns 39 acres and a share in another 358
acres of inherited family land. We have proof that we notified both
class counsel and the Monitor by certified mail at least in time to
bring our problem to their attention.

When I received the response on August 16, 2000, dated August
10, 2000, we had less than 20 working days to respond and only
one affidavit to represent all the peoples in our county. This was
all that was sent to serve our county.

We have presented the facts to the class counsel and the Monitor
and now to you, our fellow Congressmen. We believe these facts to
be extraordinary circumstances beyond our control. We now ask
and plead that you will rectify the error lest it become a mis-
carriage of justice.

[The prepared statement of Ms. Atchison follows:]
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BERNICE ATCHISON
Testimony before the Constitution Subcommittee
Black Farmer Hearing
November 18, 2004

The question that we are asking in Chilton County is: Did Judge Freedman mean
to leave this county out by not posting or notifying the Black Farmers and Farm Helpers?

‘While we worked to produce and help produce the products that are raised in this
county and shipped to many other states to be sold, we had hoped to be treated fairly, We
contacted the USDA of Chilton County and were told that they could not help us. We
immediately wrote certified letters to class council and to the Monitor stating that there
was no Affidavit and there was no claim package at the USDA and they informed us they
could not help us. The USDA of Chilton County did not have a copy of the Consent
Decree nor the stipulation for us to view. It was not published in County News Paper or
the U.S. Agriculture for the extension service here in Chilton County. We were not
notified by mail, nor were we given a chance to apply even after we notified Class
Council there was no legal help in this county for us.

Many of us were sent denial letters and many were not answered or given a
tracking number. We have sent packages to inform you and ask that the error be
corrected. These Packages contain proof.

‘We know you have received them. Eight copies were sent by certified mail and 8
packages. We have called time after time to NO Avail beginning in April of 2000 until
now asking, pleading that class council re-certify the error. Many of us own farms in
Chilton County. Many are farm helpers, share croppers, and some have FMNP numbers
asldo. Yet you have denied me and many more.

I have lived on the same farm all my life. T was born here in 1938. My Mother
and Father worked hard to secure their own land for their own children to inherit. You
are now holding me accountable for a late claim affidavit when you did not send them to
us as we requested. When we notified you that we had no claims even your affidavit was
not sent to any of our people until after August 16. That left only 20 working days with
the Labor Day weekend in that. Less than 20 days with no affidavit claim for our people
or our family who all own farms,

The problem was a USDA and Class Council problem. They defied the Judge
order in Chilton County. They did not post, they did not notify by mail. The Judge said
plainly: (“IT SHALL BE POSTED OR MAILED”) It was not and the USDA did not
have a copy of the decree or stipulation for us to view. Without that information or
instructions we had no way of knowing what was needed to apply.

I am a farmer who own 39 ac. and 239 Grandfather 80 Grandmother 39 Aunt. We
do have the said evidence to prove that we notified by certified mail at least 8 times to
make you aware of our problem. When your response on August 10 came on August 16,

2000 we had less than 20 working days to respond and only one affidavit. That was all
you sent.

To serve our county
Yours Truly,

Bernice Atchison
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October 15,2004

Office of the Monitor
Claims Facilitator
RE: Letter Date Oct.12,2004

As you will note from the information and the receipt copy below
we did ask for claim packages they were not sent that is the
injustice. The extention was signed July 19 by Judge Freedmon we

recieved notice on August 16, 2000 Jess than 20 working days from
Sept.15,with a holiday Labor Day we returned the notice dated
August 10 on the same day we recieved it August 16 2000 certified

mail in it notifying you that there were no claim package nor
. affidavit’in Chilton County. The concent decree nor the stipulation
was posted at our USDA at any time.

We were told they could not help us.Proof attached of no posting.
How could we get an on time application in when you withheld them?
When Class Councle failed to publish in our news or send notice by
mail .We notified him of the problem and sent him proof asking that
the error be corrected in this County to deny us would be an
miscarriage of Justice. Proof attached.

Yours Truley

Randell J Atchison Claim Number:135994

P.O. Box 423

Jemison,Alabama 35085

Farm located 1072 Highway 191 Jemison

FMNP 750 . .

CeRriFiedmnil ReCerpT
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Office of the Monitor Post Officc Box 64511
Pigford v. Veneman (D.D.C) St Paul, Minnesota 551640511
Brewington v, Veneman (D.D.C) Phone (toll-frec): 1-877-924-7483
October 12, 2004

s 11

RANDALL ATCHISON Tracking # 135994

PO BOX 423

1072 HWY 191

JEMISON, AL 35085

Dear Claimant:

‘Thank you for the correspondence you recently sent to the Office of the Monitor.

Our records indicate that you have filed or attempted to file a late claim for relief under
the Consent Decree in the Pigford v. Veneman case. This is the case in which African-
American farmers sued the United States Department of Agriculture alleging race
discrimination. The only way to apply for relief is to file a written claim form and
election sheet. The deadline for a timely filing of a claim under Pigford was October
12, 1999,

By court orders dated December 20, 1999, and July 14, 2000 the Court authorized the
Arbi to make decisions about permission to file late claims. The deadline for
requesting permission to file a late claim was September 15, 2000.

According to our records, you submitted your request for permission to file a late claim
after Sep 15, 2000. Therefore, your claim cannot be accepted. Unfortunately,
you will not receive any relief under the Consent Decree. The Office of the Monitor
has no authority to take any action regarding this decision. If you have additional
questions, please call the Claims Facilitator at 1-800-646-2873.

Sincerely,

—Office of thoivfonitor -+~ -

Fymnp
750

Cc8
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farm letter

FMNP 750

Randell J Atchison
Tracking No. 135994
Affidavit 72267

P.O Box 423

Jemison, Alabama 35085
Farm Location Hwy. 191

To The Monotor
The question that we are asking in Chilton County is Did Judge
Freedman mean to leave this county out by not posting or notifying the
Black Farmers and Farm helpers?
While we worked to Produce and help produce the products that is
raised in this county and shipped to many other states to be sold..

We had hope to be treated Fairley. We contacted USDA of Chilton
County and were told that they could not help us. We imediately wrote
certified letters to class councle and to the Monotor, telling that there were
no Affidavit and there was no claim package at USDA and that they had
in form us they could not help us. USDA Chilton County did not have a
copy of the Concent Decree nor the stipulation for us to view.It was not
published in our County News Paper or the U.S. Agriculture for the
extension service here in Chiltoh County . We were not notified by mail,
we were not given a chance to apply even after we notifyed Class ~
Councle there was no legal help in this County for us.

Many of us was sent denial letters and many were not answered or given
a tracking number. We have sent packages after packages to inform you
and ask that the error be corrected.

We know you receive them 8 copies were sent by certified mail 8
packages. We have called time after time to No Avail beginning in April
2000 until now asking,pleading that class councle recertify the error. Many
of us own farms now here in Chilton County many are Farm Helpers,
Share Cropers, some have FMNP No. as I do, yet you have denied me
and many more. I have lived on the same farm all my life I was born here
in 1957 my mother and father worked hard to secure their own land for
their own children to inherit. You are now holding me accountable for a
late Claim Affidavit When you did not send them to us as we requested.
When we notified you that we had no claims even your affidavit was not
sent to any of our people until afier August 16 that left only 20 working
days with the Labor Day weckend in that Less than 20 days with no

Page 1
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farm letter

affidavit claim for our people our family who all own farms.

The problem was a USDA and class Councle problem they Defyed
the Judge order here in Chilton County they did not post.The Judge said it
plainly IT SHALL BE POSTED. It was not and the USDA did not have a
copy of the Decree or Stipulation for us to view. Without that information
those instructions we had no way of knowing what was needed to apply. I
am a farmer 39 ac and 239 Grandfather 80 Grandmother 39
Grandmother. We declare under purgery the Forgoing Statement are true
and that we do have the said evident to prove that we notified by Certified
Mail at least 8 times to make you aware of our problem. When you
respond of Aug 10 came on Aug 16 2000 we had less than 20 working
days to respond and only one affidavit that was all that you sent

Page 2
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Black Farmers’ Settlement
P.0. Box 4390
Portland, OR 97208-4390
1-800-646-2873

January 8, 2002

RANDALL ATCHISON
PO BOX 423 TRACKING # 135994

1072 HWY 191 ATFIDAVIT # 72267
JEMISON, AL 35085 '

Re:  Pigford et al. v. Veneman — Civil Action No. 97-1978 (PLF)
Brewington et al. v. Veneman — Civil Action No. 98-1693 PLF)

Dear Claimant:

The deadline for filing a claim in the Black Farmers Settlement against the U.S.
Department of Agriculture, pursuant to Paragraph 5(c) of the Consent Decree, was
October 12, 1999. On December 20, 1999, Judge Paul 1.. Friedman issued an Order
giving me lhc responsibility for reviewing all fate-filed claims. On July 14, 2000, Judge
Friedman issued a second Order important to those who mmed the October 12, 1999
deadline. One portion of that Order states, “Adlwputati
under.ﬂ-i(g)—wﬁhrenmcnrﬂwmhalI-submﬂ-wnlten‘requeqmvfer-sﬂ'h'rdm
Faeilitatoremwithoutva-Claim~-Shost-and-EleetiomForm
AEptemiver-+9rIOUT. No extensions of that deadline will be granted for any reason.”

Simply put, your petition for filing a late claim had to be postimarked by September 15
2000

-

Your petition to file a late claim was postmarked after the Seplember 15, 2000
deadline. Because your petition was postmarked later than September 15, 2000, 1 have
no authority to approve your participation in the Pigford settlement. Under the terms of
Judge Friedman’s order, I must deny your request to participate in the settlement. My
decision regarding the fi f'lmg of your late claim may not be appealed to the Monitor or Lo
the Court. .

Yo
_g:;;{prh‘ ) Sincerely, )
P 4“» et y

- I)l));p» W,y)

/\),/i’ ’\_’,

Vel

f Michael K. l/ewis‘ m"P

Arbitrator

A

FMNP

*7/7767* vl’nnnF!ﬁ(\l

e Y -750
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September 7, 2004

To: Randi Ilyse Roth, 1
Ahhors e i e
R SRS S & Wi i

It is stated y appointed to see that the decree functions properly. It has
failed in everyway in Chilton County. We began notifying Class Counsel by
Certified mail and calling the office in April 2000 that there was no claim
package or affidavit in Chilton County. We notified and asked for more
time. We have that proof of certified mail with six (6) copies. The Class
Counsel and Monitor both knew of the problems we were having because
we sent it to them. They denied Randall Atchison with 2 FMNP Number 750
with land of thirty-nine (39) acres 239-80-40 39, and 20 acres. He was sent
an affidavit in September which 1 immediately returned. This was after the
notice date not because we did not try. There was no consent decree and no
stipulations arty where for us to have as a guide. Yet court paid lawyers and
monitors and question is ask, Did Judge Freedman mean for us to be left
out? The order was defied by all he appointed and we have written letter
after letter trying to rectify the error. We are poor disable peopie and in
need. We can prove we own land and we can prove USDA did not post this
information at any time. What more do you want from us? Class Counse!
and the Monitor have received proof from us.

ou are

You sent out the stipulation signed on July 14, 2000, but the Judge signed it

on July 19, 2000. We received the first copy on August 16, 2000 and
immediately returned it the same day and applied to you for a claim package &'

and affidavit. Since none were in Chilton County. Proof of this certified mail

is receipt number 7000 05 20 0014 8584 9786. There were no affidavits sent

before September 15, 2000 deadline which was twenty (20) working days ™
away. How was we to get you an on time affidavit, How were we to know? N

You did not have it posted anywhere and we were unable to view a copy to
know what was needed. 74¢& AFEDAVIT LUBs wiTh held
Frim oty Groape mAning /7 (mpossi khle For
Us To ge7 A OoNTime RFFISAVIT (NTO qoy

/

;
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Randall Atchison FMNP 750
P. 0. Box 423

Farm on Hwy 191

Jemison, Alabama 35085

Proof of Notification . - -
Certified Letters — 6 copies (& W fitbna
Package from Chilton County
M County Letter fromn, M%V"’
City Letters — Four
Probate Judge — 1
County Library - 1
No notice to Farmers by County Paper
No Consent Decree until after deadline
No Stipulation until September 16, 2000
No help from USDA but we asked
No help from class counsel but we called
No help from Monitor Michael K. Lewis but we notified him
There was no notice to any Black Farmers w0 Qe ¢
USDA Agriculture send flyers constantly, there was no notice in them
but ye my farm has been appointed the FMNP number 750.

Yours truly, !
Randq%l

R N /
he 7

chjr,son

£
99
2967

{
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V20 (H/,
Tracking fﬁ/ > /” /
Affidavit #7014 |

Pigford -et -al. v Veneman-Civil Action no 97 1978 plf
Brewington et -al. v Veneman Civil Action no 98 1693 pLf

The Facilitator.

As A Farmer here in Chilton County we are being held accountiable
for theUSDA mistake . They did not post

it is plainely set out in the stipulation claims that show
extracrdinary circumstance beyond my controll is allowed

this is what the JUDGE saidg.

¢ paragraph{7) said copies of the stipulation and the order shall

be posted in conspiciouous public places in every USDA farm
service agency and county offices no(2)or be mail by the
facilitator to every pearson who requested a claim form
(3) who did not summitte a compleat claime to thefacilitator

with in the pirod precribed

This stipulation,the original decree, nor the extenidn

were posted at our USDA as order by JUDGE FRiedmans

the usda farm office, court house, or usda extenion office~

WE ask at each office the county farm service said they could
not help us, the usda extenion office had no knowledge of

the suite at all-

MR Gray send out notices of enformation on programs farms session
agriculture meeting farm marketing information several times
each year, there has not ben any information on this matters
Even your letter to inform this state was not wrote until Feb

25 2000 and mail in march 2000 by then all days had expired

for going to Selma AlA«to see Lawyer Chestnut, which was 70 miles
away we call him he was not taking any at that times

yet we are being held accountiable for not filling a on time
claimethere was no claims at our USDA office the secitary said
she was not able to help us,we went to every office trying to
get help the probate Judge did not know what to do You fail

to post as judge order we had no information this is
extraordinary circumstance

Judge FRIEDMAN Gave the order for you to post or notify by
mail this was not done Iam a farmer have farmed all my life
to deny us after we prove our aligation 1is also unjust
we ask to participate

Yours Truly

05VLLJ
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Tracking # 133093
Affidavit # 76610

ATTN: Mr. Michael K. Lewis

RE:Letter 2002

[ am requesting that | be reviewed under the monitor review. [ know that you have the
authority to review from fanuary 17. 2000 until January 18. 2003. [ believe that we have provein
extraordinary circumstances. We have sumitted to vou letters from the Mayors office. the
Probate Office. and the Libraries showing that it was an error. 1t was not posted in any of the
public facalities. None of these facalities received notice to post.

If we were to meet the dead line of Sept. 13, 2000. it was the responsibility of the
facalitator to post or by mail trom the Court House notify land owners. For less that $6.00 every
biack Church could have been notified touching literally everv black family. There are oniy 17
black Churches in this County. As you noted in themomotor review, there has been problems in
the claim process. [t would be a miscarriage of justice to leave us out. After we brought 10 your
attention that L"SAR failed to post. We were not notified of the originai suite. Nor the extention
that was approved by the judge. We would like to have this error rectorfied. How can we be
held accountiable to know when the deadline was when you did not post. We believe that this is
an extraordaniary circumstagces and we should be allowed to participate. We have stated that
there was no lawyer in this error, therefore we are trying the best way we can to answer your
petition.

Did Judge Freedman intend for Chilton County to be left out because USDA. did not post
That would be injustice. we have sumitted to you proof. [ respectely sumitt our name for
consideration

WE DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND
CORRECT

SENCERELY.
Bernice Atchison 5887600
Morris Wilson 3604600
Randall Atchison 135994
COMMITTE

Fr ,17 Q\,CW'/’L

.
Lisp oy Pl L
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JUNE 2002
JEMISON, ALABAMA 35085
RE: To your letter on May 9, 2002

Pigford et al.v. Veneman - Civil Action No. $7-1978 (PLF)
Brewington et al.v. Veneman - Civil Action No. 98- 1693 (PLF)

Dear: Mr. Michael K. Lewis.

ent. Weare
osing the document nessary to prove to you the extraordinarv circumstance that was beyond
our control

We are asking for your reconsideration thaat we may participate in thie settlement
encl

UiSDA did not post the information, in any city here in CHILTON COUNTY. Neither did
they post it in the extenison office. Therefore we are asking to join the settlement, base on these
facts. We have read your petition in the Montor Review. And we know that you where
appointed from January 18, 2000 to January 17,2005,/ Page 7 paragragh 14). These are facts tht
we found.

The fact it was not posted, and we have sent copies with each petition to prove it.
(Paragraph 5 of page 3) Thereis a fundamental miscarriage of justice. (Paragraph 6 of page 3)
We have gather the nessary document to show the miscarriage of justice by the USDA of Chilton
County. They fail to post the information in any town. {Paragraph 7) You already know the
problem. This is a USDA, probiem of failing in there job as the Judge has ordered. it was not
posted in our USDA  office, or the county court house for us to veiw. Page 3 the class lawyer
say describe the error or mistake. that makes it a miscarriage of justice
(1) We are poor in need of these funds, and to be deprived of our share would be a miscarriage of
justice
(2)We are Affican American.

(3)We have farm all our life. We all have

(9 A) We notified Mr Lewis in the begining, there were no lawyers in our area, and that we were
older peoples on S.S. and disable. That is why we are trying to answer these petition.

(Page7 ) Yes we contact USDA and was told they could not help us, the secretary stated that the
case was being brought against them the USDA. We would have to do it own our own. We are
asking to be permitted to participate in the suit. Because it was not our fault that it was not
posted as the judge order. This was clearly a USDA problem. We have sent you the proof that it
was not posted. They fail to post it as the judge order. They did not even post the extension. It
would unfair to hold vs accountable for USDA failure, we are asking for justice as farmers

Did Judge Freedmon intend that this county be denied by not posting at any time. How
was we to know what or when. if it is not posted to read. even the extension was not posted.
That is why so many miss the dead line. It was a lack of information. Information that was due
us by law, and could have been mail to every black land owner

We declair under pentaly of perjury that the foregoing is true and correct

5957°
3 9!
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Tracking # 135093
Affidavit# 76610

ATTN: Mr. Michael K. Lewis

RE:Letter 2002 5 btyd

[ am requesting that [ be reviewed under the monitor review. T know that you have the
authority to review from January 17, 2000 until January 18. 2005. I believe that we have
proven extraordinary circumstances. We have sumitted to you letters from the Mayors
office, the Probate Office. and the Libraries showing that it was an error. 1t was not posted
in any of the public facalities. None of these facalities received notice to post.

[f we were to meet the dead line of Sept. 15. 2000 it was the responsibility of the

facalitator to post or by mail from - the Court House notify land owners. For less than $6.00

every black Church could have been notified touching literally every black family. There are
only 17 black Churches in this County. As you noted in the monotor review, there has been

problems in the claim process. It would be 2 miscarriage of justice to leave us out. After we

brought to your attention that. USDA failed to post. We were not notified of the original suite

nor the extention that was approved by the judge. We would like to have this error rectorfied.

How can we be held accountiable to know when the deadline was when you did not post.

~ PQIL
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We believe that this is an extraordaniary circumstances and we should be allowed to participate.

We have stated that there are no lawyers in this area, therefore, we are trying the best that we

can to answer your petition.

WE DECLAIR UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE
AND CORRECT.

SINCERELY "X znfoll ddlw;’
135 49 4

. L. 5
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Randall J Atchison

Tracking No. 135994

Affidavit No.72267

P.O. Box 423

Jemison, Alabama 35085

Farm on Highway 191 Jemison, Alabama
CHILTON COUNTY EVENT PACKAGE

Page 1

FYNP
750

7
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The question that we are now asking in Chilton County is "Did Judge Feadman
mean to leave this county out by not postmg or notifying the Black Farmers and Farm
helpers?" While we work to produce and help produce the produce that is raised in this
county and shipped to many other states to be sold.

We had hoped to be treated fairly, we contacted USDA of Chilton County and
were told that they could not help us. We immediatley wrote certified letters to class
counsel and to the monotor, telling that there were no affidovit and there was no claim
package at USDA and that they had informed us they could not help. USDA Chilton did
not have a copy of the Concent Deree nor the stipulation for us to view. It was not
published in our county news paper or the U_S. agriculture for the extension service here
in Chilton County. We were not notified by mail, we were not given a chance to,even
after class councle knew their was no legal help in this county for us. Many of us was sent
denial letters and many were not answered or given a track number. We have sent
package afer package to inform you and ask that the error be corrected. We know you
received them, they were sent certified mail. We have called time after time to no avoid
beginning in April of 2000 until now, asking class counsel to please recetify the error.

Many of us own farms now here in Chilton County, many are farm helpers some
have FmNp no as [ do yet you have denied me and many more, I have lived on the same
farm all of my life and I was born in 1957. My mother and father worked hard to secere
their own land for their own children to inherit. You are now holding me accountable for
a late claim affidavit when you did not send them to us as we requested and when we
notified you that we received them late you have still denied us,the problem was USD'and
class counsel. They defied the Judge order here in Chilton Co. by not obeying the
stipulation. Itplamlysmd it shall be posted, we had no way of knowing what we needed
to do without t9se instructions and a claim package or affidavit. We declare under purgey
the for going statements are true and that we do have evid to all of said ck

Sincerely,
Roandall ). Atchion

FMNP FMNP
750 TE0
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— City of Jemicon ==

7 C. BCX 509

JEMISON, ALABAMA 35083
KENNETH 341 TELEPHONE (205) 688-1492 OR (205) 688-4493
MAYOR FAX (205)688-1109

MARY ELLISON
CITY CLERK

November 5, 2001

Black Famniers’ Seitlement
P.O. Box 1390
Portland. OR 97208-430¢

RE: Pigford etal, v, Veneman- Civil Act

ion No. 97-1978 (PLF)
Brewington et a) v. Veneman ~

Civic Action No. 98-1693 (PLF)

Dear Sir:

The City of Jemison did not rec,

eive a notice
Settlement, so th

10 post regarding the Black Farmers®
erefore. it has not been post

ed for the public 1o review,

et s,

If vou have any further questions, please cail.
Sincerely, )
zazzllis;l

City Cierk.
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Fonbath Ity
T Maplesville, Alabama 36750 ) pi iy
Sowes Atebisons (334) 366-4211 or (334) 366.12 17 Kind W

Fax (334) 366-1210

Hov 7,009

Black Farmer Setttement
O Bax 4390
Potthand, (R 97208.4300

AL Pipford et al. v Veneman-(

il Action-No. 97.1078 (1.17y
Dicwinplon ot ol v Veneman

-Civil Action Mg OR-1061 (IrLry
PO WHOM 11 MAY ¢ OMCERN

The Tovwn of Maplesville, Town flall

tepanding the Rlack Farmere Setlicmen,
revies

or Mayor's Offiee did not receive a nolice 1o peist
so thetefire, it has no been posted for (he pribfic: to

Sincerely,

W Playes 1y
Mavas of Maplecyille

P
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St o Ababimg 5317
Net® D Phone (905) a6 70
SN0 gy fy (206)64a0 94141
Clenbe: i

e, Aelbagn

haope

Hom ‘”m‘”’_nq

Comtenntad ey 2O Moy

Movember | 32001
Hiack Farmera® Settlement

i 0. Bax 1190
] Portland, OR 97208.4 100

i RIi: Piglivet of af. V. Vencnmn. ¢ il Action No. 97.¢9 72‘ rrry
Brewinplon of af, . Veneman- ¢joit Actioh No. 98.raud (.

Dear Qir:

The Town of 1 horshy diel net toceive

tnatice fo post regmeling the Rlaek Farmers
Settlement, «n therefore, it has been e

sted for the public o 1view
T yon lve any finthes “question piease eall

Sincerely,

p / .
oot i)
Taclen Porte
Assistant lerk
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oFFIcE oF
PrRosare CourT
CHILTON counry
CULANTON. Aamama 38045

ROBERT M. MARTIN

SHIRLEY » ROBINSGON
JUDAE oF FRoBATE November s, 2001

SHITF CLEmK

Black Farmers' Settlement
P. 0. Box 4390
Portland, OR 97208-439¢

RE: Pigford et al. v, Veneman—Civil Action No,

97-1978 (PLF)
Bz‘euington et al, vy, Ven

eman-Civye Action yo. 98-1693 (PLF)
TO WHoM 1T MAY CONCERN:

ice of Clanton, Alsbama dig

not receive g notice
Settlement, 80 therefore,

1t has not been pogteg

Sincerely.
QT M. Mt

Robert ., Martin, Probate Judge



PRoOBATE CountT
Cruer ey
TAMIOH, ALABARMA BB0OAN

M MAn

Hivember 5, 2001 T e 2B son

Black Farmets' Settlemant
Poo00 Box 4390
l‘urrrlmul, R 97208--4390

RE: Pigford et nl. V. Vaneman~Giyf| Actlon Mo. 97-1970 (PLF)
Brewington et nl. v, Veneman-tivie Action No. 98-1693 (PLF)
TO WHOM 1T MAY CONCERM:
The hilton County FProbate Office of ¢

E2 ponat repnrding the Black Farmers'
£or the public tn review.

Llanton, Alabawmn did nor

teceive a notice
Settlement, an therefore,

ft has not been posted
Slnecerely,
M2 A M. Maclz

Robert M, Martin, Frobate Judge

ChiLton/Glanton Public Library
100 First Avenue

Clanton, AL 35045 /NV’B
| 205-755" 1768
/'//7/(’4,,

/ 2
Mary o Al

_rnatw
| Director

. L
AL AL
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ik armers’ Settlement X

Claims Facilitator le- (SR Y , 12~ 13
P.0. Box 419¢ PR A
Pottland, OR 972084391 Il L ated

1-800-646-2873 Dep

: :. Ty peede
To Black Farmers

Date: Febnsary 25 (oo

Re:

Pigtord, et al._ Glickman; Civit Action Nu. 97-1978 (bbDC) (PLEF)

Brewington et al., v._Glickman; Civil Action No_ 98-1693 (D.LCH (PLE)
Lewvingion, el TSl VI Action No, 98-

This is your claim package. A completed cl
and a lnmwyer's signature) must he submitted to th
in order for you to be eligible 1o participate in the

aim package (which includes your signature
e Black Farmers® Settlement Claimg Facilitaior
settlement

tn ovder to assist

you in completing the claims package. |
involved in thig case will

Aawyers from the eight law firms
be holding meetings in the followi

ng cities on the dates listert below

STATE, CITY LOCATION - DATE
ALABAMA, RPOEW - Eiks Ruilding Saturday, Tan. 23 9am -4 P
Schma 4301 Water Ave
Schna, AL
MISSISSIPDY, Fongaloo (olfege Tnesdav. Fely 2 Yam . Apm
Jackson Tlealth & Wellness Center, Gym
Tougaloo, MS
IBPOEW -~ Fiks Building / Saturday_ Feb 6 Yam ~Apm
Scitma 4304 Water Ave, &/

Selma, Al

ALARAMA, Tuskegee University v Friday_ Feb. 12 Pam -Apm
Tuskegee Kellogg Conference Center
Tuskegee, AL 36088
T 5 T T e ———— |
GEORGIA, Albany Civic Center Satarday. Feb 13 Wam —apm
Albany 100 West Ogletharpe Bivg
Albany. GA
MISSISSIPP). Tongatoo College Thesday. Feb 16 Tam oA
Jackson Health & Wellness Center, Gym
Tongatoo, MS
VIRGINIA Richmond Marrioti Tiate] Tuesday. Fch 16 Pam -Apm
Richmond 500 East Rroad Street
Richimond. vA
ARKANSAS,

Pine Blofl Canvention Center
One Convention Center Plaza
Pine BiufT, AR

Law Offices OF Ritchel & Smith

- . _]
Wednesday. Feh 24 9am .4 pm’
Pine Blafr

|
CALIFORNIA_

Saturday. Feh. 27 Pam -4 pm
Fresno 2350 W Shass Ave., #154
Fresno, CA
SounT [ St Tmmiiion Middteren Meniorial Thwrsday, March 1 Tam Apm
CAROLINA. Center
Orangebiey Buckly Stices

Somth Caoling Stafe Uni\c!sily
300 Colepe St N R
Onngeharg, S¢°

T ___\J\J_\J
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Friday, June 1 1. 2004
Bemice Atchison

1072 Hwy 191
Jemison. AL 35085

Law Offices

Conlon. Frantz. Phelan. & Pires. LLP
Suite 700

1818 N Street N.W.

‘Washington D.C. 20036

Att Alexander J. Pires Ir.
Phillip L. Frais Class Counsel

We the people of Chilton County have waited for an answer from class counsel on
the Pigford and Brewington case Black Farmers case.

We received your explanation of the Late claims sent to Bernice Atchison dated |
August 10, 2000. Many of us tried filing the late claims affidavit. Many were denied.

We understand, afier receiving your letter of August 10, 2000 that the consent
decree allows a person to participate. If he or she can show the claim was late due to
Extraordinary Circumstances beyond his or her control. This was Judge Friedman's order.

After receiving this information, we got a committee together and we set out to
prove to you that we met the extraordinary circumstances beyond our control. We sent to
your office and Mr. Mikel K. Lewis's office. letters from the Four Mayors of this county,
the probate Judge, and County Library, stating that they did not receive any copy from
USDA to post for viewing.

Even though we went to USDA offices of this county, we were told that they
could not help us. we were given this number to call: 1-800-646-2873, they did not have a
copy for us to view. They did not have a copy of the extension. they did not have any
application or any affidavit. As you can see this was not given to us until September 7. s.e0l
There is no counsel on the matter in Chilton County. I have sent written explanations with
every claim and every request. We have proven to you as.our class counsel,the
extraordinary circumstances. We are asking that the error be corrected, Many of us stll
own farmland. Many of us worked on Farms as share cropers and care lakers. It would be
a miscariage of Justice to deny what is due to us. Weé are willing to prove we have farms
and that we own farms. Just tell us what we need to do. Now that I am better., [ am willing
to help the people of our county. § will go to the churches. there are only 17. F will put out
fliers Lo help.

Our people need the money. We could bond a few people in each community and
get the job done. Most people can name the farms they worked on and describe the
location. Others can prove they own land by producing tax receipts. Just tell us what you
need so we can receive our payment. We know we have met your conditions as stated in
the review and the extension.

Yours Truly.
ernice Atchison

Vi KA
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Ao e

yn G
m WWWW/‘MD G 1072 Hwy 191
ﬂL Jemison, Al. 35085

August 20, 2002
(205) 688-2715

N e /?M% f;j;%“”
(/%L zww %W

Dear: Mr. Ted Hosp

| received an answer from Governor Seigerman, Dated July 23, 2002, in regard to a letter |
wrote about a land dispute.

Mr Hosp this land has been in our family for more than a 100 years, since before 1883. Originally
there was about 1500 acres but much of it has been lost through various means.

This case CV97-177R is a discrimation case against a black widow woman and is a dishonor
to the law. Its ruling has broked state and federal law, following are some of the errors that |
have found. | have tried all legal means to correct the ruling.

(1) None feason that is admitted, the court does nothing.
(2)  Death of plaintiff who has no heirs, except a step daughter.
(8)  Money paid out of escrow account before case goes to court.

(4)  Sixteen heirs ask court to let the land stay in family and negotiated amongst ourselves
for $51,875.00 to be paid to heirs seeking relief.

(5)  Step daughter received $9,687.30 in October before hearing in December and while
the case was being contested.

{6) Edward Delane received $10,431.28, while his other twelve siblings received $743.98
each. How did this happen? He declared Mr. Latham as is lawyer.

(7)  Inopen court the judge ask me if | had $50,000.00 to pay for the land, | said ‘yes” . He
+efilied you are not going to get it for $50,000.00. Mr. Earskin Ford asked the judge why?
she is an heir, : HAald. The judge said, “| am judge and you will pay $80,000.00 plus
taxes.” I agreed to do that and asked for a copy of the order so | could get the money.
On July 2, 2000, | reported to the court clerk that 1 had secured the loan and | asked
how | should get it to the court, | asked if | should bring a certified check or have it elec-
tronically transferred, | was informed byrshe bank that it could be done in 24 hours.
ow He Dib No7 Tell us 7+ qorve dp ToH110 000 02

(8)  OnDecember 13, 2000 | proved to the court that | had bargained with the family for

$51,875.00. | showed the signatures of the family member agreeing to the amount.

(9)  This court never once notified any of the heirs of any of the court hearings, our addresses
were available and most of us have cars and land, @ we pay taxes. (we also vote)
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5 -
. LAW OF FICES
CoNLON, FRANTZ, PHELAN & PIRES, LLP
- SUITE 700
DAVID 4, FRANTZ® RICHARD A. MEHLER
BRIAN P, PHELAN® 1818 N STREET, N.W. (1220-19287)
MICHAEL J. CONLON™ WASHINGTON, D.C, 20038

ALEXANDER J. PYRES, JR.*
ANURAG VARMA oF counseL
(2z02) 3317050 F. JOSEPH BRINIG™
FAX: (202) 331-9306 LAWRENCE BERNSTEIN
a-mail: firm@cippllaw.com

+ ALSO ADMITTED 1N VA
- N0 ApMITTED 1N MD
June 17, 2004
" Ms. Bemice Atchison
1072 Hwy 191
Jemison, AL 35085
Re:  The Black Farmers Case/ Your Late Claim

Dear Ms. Atchison:

I received your letter dated June 11, 2004, in which you ask us to help you with
your late claim.

You petitioned the Arbitrator to file a fate claim. The Arbitrator denied your
petition. You timely filed a request for reconsideration with the Arbitrator, and your
request is now pending at the Office of the Arbitrator.

The Arbitrator decides all Jate claim petitions; we do not decide them.

"You have done everything you can do. The Arbitrator will send a decision

directly to you once he has reviewed your request for reconsideration.

Sincerely,




De/l} 7/9#’
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Black Farmers’ Settlement
P.0. Box 4390
_Portland, OR 97208-4390
1-800-646-2873
JULY 19, 2001 CLAIM #

TRACKING # 00005887600
AFFIDAVIT # 01187

BERNICE ATCHISON
1072 HiGHWAY 191
JEMISON AL 35085

Re: Piaford et al. v. Veneman - Civil Action No. 97-1978 (PLF}
Brewineton et al. v. Veneman - Civil Action No. 98-1693 (PLF)

Dear Claimant:

The deadline for filing a claim in the Black Farmers Settlement against the U.S.
Department of Agriculture, pursuant to Paragraph 5(c) of the Consent Decree, was
October 12, 1999. Paragraph 5(g) of the Consent Decree in this case provides that farmers
who missed the October 12, 1999 deadline may petition the Court to permit the farmer o
nonetheless participate in the claims resolution procedures set out in the decree.

The Consent Decree also establishes a high standard for the review of late claims in
that the farmer must demonstrate that his failure to submit a timely claim was due to
W\A On December 20, 1999, Judge Friedman
delegated o me the review of all late-filed claims.

After a thorough review of your late claim affidavit and supporting documentation,
I have concluded that you have not met the high standard contained in paragraph 5(g).
Thus, your request to be permitted to participate in the settlement 1s denied. My decision is
final and may not be appealed to the Monitor or to the Court.

Sincerely,

Michael K. Lewis
Arbitrator

Fm,
750"

Form ES54

7
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Black Farmers’ Settiement
P.O. Box 4390
Portland, OR 97208-4390
1-800-646-2873

OCTOBER 29, 2001 CLAIM #

TRACKING # 00005887600
AFFIDAVIT # 01187

BERNICE ATCHISON
1072 HIGHWAY 191
JEMISON AL 35085

RE: Pigford et al, v. Veneman - Civil Action No. 97-1978 (PLF)
Brewington et al. v. Veneman - Civil Action No. 98-1693 (PLF)

Dear Claimant,

As you know, you previously received a letter from me that denied your petition to filc a late claim in

the Black Farmers Settlement. This letter is to inform you that there is a process for me to_reconsider your

~application. Such a request must be sent in writing to the address above, postmarked within 60 days of the date
of this letter. If you previously,have requested reconsideration, you do not need to respond to this letter.

Before you make a request for reconsideration, I ask that you think about any circumstances that make
stronger your argument that you should be permitted to participatc in the settlement. As I'said in my first letter
to you, the standard established in the consent decree is that only circumstances beyond the control of the

claimant should be considered. Ouly information or documents 1 do not already have will convince me to
change my decision.

All written information must be accompanied by a cover letter signed by the potential claimant. The
following sentence mnst be written above the claimant’s signature: “I DECLARE UNDER PENALTY OF
PERJURY THAT THE FOREGOING IS TRUE AND CORRECT.”

As you may be aware, there were thousands of people who petitioned to file late claims. Although you
have received a decision from me, many others have not. Fairness dictates that before I review your petition
for a second time, T must decide the petitions of those who have not heard from me once. Tn time, [ will review

your petition if you send me a request for reconsideration, but please be advised that it may be as much as a
year before you hear from me again. —

Sincerely,

Michael K. Lewis
Arbitrator

Form F3481
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€ the Manitor
Verteman (D.D.C.)
on v. Veneman (D.D.C.)

June 29, 2004

BERNICE ATCHISON
* 1072 HIGHWAY 191
JEMISON, AL 35085

Post Office Box 64511
St. Paul, Minnesota 551640511
Phone (toll-free): 1-877-924-7483

Tracking # 58876

Thank you for the correspondence you recently sent to the Office of the Monitor. We

received it on 6/18/2004.

We are in the process of preparing a more detailed response. You should receive a

follow-up letter from us shortly.

Sincerely,

Office of the Monitor
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. Office 61 the Monitor Fost Ofice Box 64511 :
ot Vermesnan (0.0.C) . Pawl, Mincsota S5164-0531
srewington v. Veneman (D.D.C) Phone (tol-irec): 1-877-924-7483

June 29. 2004

BERNICE
1072 HIGHWAY 191
JEMISON. AL 35083

Tracking # 8876

Dear Claimant:

Thank you for the correspondence you vecently sent to the Office ol the Monitor.

Our records now indicate that you have [iled a late claim affidavit (or refief under the
Consent Decree in the Pigford v Veneman case. This is the case in which Alfrican-
American farmers sued the United States Department of Agricutture alleging race
discrimination. The only way t© apply for reliclis to file a written claim form and
clc«:tiﬁn sheet. The dewdline [or « tintely filing of a claim under Pigford was October
12,1999,

Your affidavit witl be forwarded to Michuel Lewis. the Arbitrator in this case. By court
order dated December 20, 1994, the Court authorized the Arbitrator to make decisigns
with regard to late claims. on to file a late claim will be eranted only if you
Jemonstrate o the Arbitrator the your failure to submit a timely claim was due to
extraordinary circumstances bey oud vour conlrol.

R T

The decision of the Arbitrator is final. It vou weld like an update on Lhe status of your

claim. or if you need further information. please cali the Claims Facilitator at 1-800-
546-2873.

Sincerely.

Oflice of the Monitor

" «
s
M §
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JM hp 150 13
September 7, 2004

To: Randi Ilyse Roth,

Black Farmers Class Action
97-1978 PLF & 98-1693 PLF

It is stated you are appointed to see that the decree funotions properly. It has
failed in everyway in Chilton County. We began notifying Class Counsel by
Certified mail and calling the office in April 2000 that there was no claim
package or affidavit in Chilton County. We notified and asked for more
time. We have that proof of certified mail with six (6) copies. The Class
Counsel and Monitor both knew of the problems we were having because
we sent it to them. They denied Randall Atchison with a FMNP Number 750
with land of thirty-nine (39) acres 239-80-40 39, and 20 acres. He was sent
an affidavit in September which 1 immediately returned. This was after the
notice date not because we did not try. There was no consent decree and no
stipulations any where for us to have as a guide. Yet court paid lawyers and
monitors and question is ask, Did Judge Freedman mean for us to be left
out? The order was defied by all he appointed and we have written letter
after letter trying to rectify the error. We are poor disable people and in
need. We can prove we own land and we can prove USDA did not post this
information at any time. This meets your standards of extraordinary
circumstances beyond our control. What more do you want from us? Class
Counsel and the Monitor have received proof from us.

You sent out the stipulation signed on July 14, 2000, but the Judge signed it
on July 19, 2000. We received the first copy on August 16, 2000 and
immediately returned it the same day and applied to you for claim packages
and affidavit. Since none were in Chilton County. Proof of this certified mail
is receipt number 7000 05 20 0014 8584 9786, There were no affidavits sent
before September 15, 2000 deadline which was twenty (20) working days
away. How were we to get you an on time affidavit, How were we to know?

You did not have it posted anywhere and we were unable to view a copy to
know what was needed.

Tk w 135G7

2 b7
Corrifiod uf;/i o4 1o sosy 4§ 3¢ 5549
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Late Claim Deadline
Dear Far mer:

k)
I Introduction

You are receiving (liig letter because you asked foy 5 Claim Sheey and Election I,
ot complete it ang return it on time iy Ligford v, Glickman - e Black F;
against-the {J 5. Departmen, ongricullurc.

orm and di
armers’ Settlemgt

On July 14, 2000, (he Judge in (his lawsuil, the Honorabje Paul L. Friedman, issuec an
important Order An Order from the Judge has the force oflaw. The Order is written insgal
language. Thig letter wili help explain is meaning to you. A copy of the Order is enchsed.

2. What is a <40 claim»?

Inorder to pe part of the Pigford settlement under Track A or Track B, each perse must
send 1o (he Facilitato; 5 six-page Clain Sheet and Election Forg (or a “clainf). The

settlement agrecmeny (also known as the “Conseng Decree”) set a deadline October(2, 1999
for filing these claims. A e claim, theretirg, i any clim postmarkeg after Ontober 12,
1999

) Some tate claims are allowed

The Congent Decree aliows 3 Person to participate in this case if he/she can thow that the
claim wag late — thag is, il wag sent afler October 12, 1999 _ due to axtraordinary
‘weumstances bevond his/her Lontrol. Said another way, Judge Friedman has ordered that
urlate clain wil be Aceepted if the Atbitrator iy this case agrees that your claim was late

D yeto cxtr:lm‘(l»nmrz Qrcumstances beyongd Your control,

o
%
(£
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City of Semicon ==

P.O. BOX 609
: JEMISON, ALABAMA 35085
KENNETH RAY TELEPHONE (205) 688-4492 OR (205) 688-4493 MARY ELLISON
MAYOR FAX (205)688-1109 CITY CLERK

November 5, 2001

Black Farmers’ Seitlement 7 -
P. 0. Box 4390
Porttand, OR 97208-4390

RE: Pigford et al. V. Veneman- Civil Action No. 97-1978 (PLI))
Brewington et al. V. Veneman — Civic Action No. 98-1693 (PLF)

Dear Sir:

The City-of Jemison did not receive a nolice to,post regarding the Black Farmers’
Settiement, so therefore, it has not been postedfor the public to review.
v

Ifyou‘ﬁéve any further questions, please call.

Sincerely,

Py bt

City Clerk.
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(334) 366-4211 or (334) 366.42 12 Kot e

Fax (334) 366-4210

Mov. 7 20m

Black Farmer g Settlement
PO Rox 430
Portland, O 972084300

RE: Pigfond et al. v Venemnn. (il Actinn N, 97. ta7g ("Lry
Brewinpion of af. V. Veneman-Civil Action No 98.1961 (I'.F)

TOY WitOn T AA ¥ CONCIT- -

The Town or l\'1n’vl(:s\'|'||r, Foven [all o NMa
teparding the Black Farmare”
teviesy

¥Or's (Mliee did poy receive a notice

10 post
public 1o

Setlleniem | so !lmlnﬁnc, it has not hepy posted for he

Sinegraly,

WU Tayes, 1y
Masor af Maplesvitte
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')
AFrICE ar
PROBATE Cou rRT
£ ToM cotmTy

CLAMTON. ALABAMA 35045

ROBERT M. MARTIN SHIRLEY P. ROBINSON
O OF e November 5, 2001 e ot e

Black Farmers' Settlement
P. 0. BOX 4390
Portland, OR 97208-4390 -

RE: Pigford et al. v. Veneman-Civil Action No. 97-1978 (PLF)
Brewington et al. v, Veneman-Civic Action No. 98-1693 (PLF)

TO WHOM IT MAY CONCERN:

The Chilton County Probate Office of Clanton, Alabama did not receive a notice
to post regarding the Black Farmers' Settlement, so therefore, it has not been postad
for the public to review.

Sincerely,
, R A M Mt

Robert M. Martin, Probate Judge
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’%\\ Richmond, vA
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Black Farmers® Settlement
Claims Facilitator
P.0. Box 4390
Portland. OR 97208-4190
1-800-646-2873

Black Farmers
te Fel)ruary 25, 1990
Pigford, et al v Glickman; Civil Action N 97-1978

Brewington et_gl_.,_\g_(}M(man; Civil Action No.

This is your claim package. A

M0.C)(PLF)

98-1693 (DD C. (PLI)

completed claim packag
itted to the Black Farm
paie in the settlement

€ (which includes Your signature
ers’ Settlement Claims Facilitator

In order 10 agsist

you in completing the claims pack
alved in this case will

age. lawyers from (he eight law
be holding meetings in the follows

ng cities on the dates listed belo

firms
W

LOCATION
IBPOEW " Elks Buil,
4304 Water Ave
Selma, AL
Tougaloo (College
Heallh & Wellness Center,
Tougaloo, MS
IBPOEW - Fiks B
4304 Water Ave
Selma, Al

ding Tam ~Apm

MISSISSIPPI,
Jackson

Tuesday, Feb 3 Yam  dpm

Gy

ALABAMA,
Sclma

ilding Satwrdny Feb Yam -dpm

ALABAMA.
Tuskegee

Tuskepce University

Kellogg Conference Conter
Thskegee, AL, 36088
Albany Civic Center
100 West Oglethome Blvg
Albany, GA

Friday, Feby 13 9am Apm

GEORGIA.

—_— ]
am 4 npm
Albany

Tongalon College
Henlth & Wellness Center, Gym
Tougaloo. MS

— |
4 pm

9am
Jackson

VIRGINIA_

Richtmond Matrioty Hotet

Qam -

v
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OFFICE oF
PROBATE COURT
. CHILTON COUNTY
CLANTON, ALABAMA 38048

BT November 5, 2001

lack Farmers' Settlement
. 0. BOX 4390
ortland, OR 97208-4390

B Pigford et al, V. Venaman-Civil Action No. 97-1978 {PLF)
Brewington et al. V. Veneman-Civic Action No. 98~1693 (PLF)

© WHOM IT MAY CONCERN:

SHIRLEY P, RORINSON
Er CLEnK

The Chilton County Probate Gffice of Clanton, Alabama did not receive a notice

;> post regarding the Black Farmers',Settlement, 80 therefore, it hes not been posted

Ot the public to review.

Sincerely,

RULK M. Mot

Robert M. Martin, Probate Judge

Chilton/Clanton Public Library
00 First Avenue

Zlanton, AL 35045

'05-755-1768

i ol

fary rnathy
Director
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Bernice Atchison
1072 Hwy 191
Jemison, AL 35085

Law Offices

Conlon, Frantz, Phelan, & Pires, LLP
Suite 700

1818 N Street N.W.

‘Washington D.C. 20036

Att Alexander J. Pires Jr.
Phillip L. Frais Class Counsel

We the people of Chilton County have waited for an answer from class counsel on
the Pigford and Brewington case Black Farmers case. -

We received your explanation of the Late claims sent to Bernice Atchison dated
August 10, 2000. Many of us tried filing the late claims affidavit. Many were denied.

‘We understand, after receiving your letter of August 10, 2000 that the consent
decree allows a person to participate. If he or she can show the claim was late due to
Extraordinary Circumstances beyond his or her control. This was Judge Friedman's order.

After receiving this information, we got a committee together and we set out to
prove to you that we met the extraordinary circumstances beyond our control. We sent to
your office and Mr. Mikel K. Lewis's office, letters from the Four Mayors of this county,
the probate Judge, and County Library, stating that they did not receive any copy from
USDA to post for viewing.

Even though we went to USDA offices of this county, we were told that they
could not heip us, we were given this number to call; 1-800-646-2873, they did not have a
copy for us to view. They did not have a copy of the extension, they did not have any
application or any affidavit. As you can see this was not given to us until September 7.
There is no counsel on the matter in Chilton County. I have sent written explanations with
every claim and every request. We have proven to you as our class counsel,the
extraordinary circumstances. We are asking that the error be corrected, Many of us still
own farmland, Many of us worked on Farms as share cropers and care takers. It would be
a miscariage of Justice to deny what is due to us. We are willing to prove we have farms
and that we own farms. Just tell us what we need to do. Now that I am better, I am willing
to help the people of our county. I will go to the churches, there are only 17. T will put out
fliers to help.

Our people need the money. We could bond a few people in each community and
get the job done. Most people can name the farms they worked on and describe the
location. Others can prove they own land by producing tax receipts. Just tell us what you
need so we can receive our payment. We know we have met your conditions as stated in
the review and the extension.

Yours Truly,
Bernice Archisorn
Fewe 1 300 Anenirs CnS o Julg 14 2o¥
pate Gurr 29 ooy :
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Tracking # 135093
Affidavit # 76610

ATTN: Mr. Michael K. Lewis

RE:Letter 2002

T am requesting that I be reviewed under the monitor review. I know that you have the
authority to review from January 17, 2000 until January 18, 2005. I believe that we have prove3n
" extraordinary ci We have itted to you letters from the Mayors office, the
Probate Office, and the Libraries showing that it was an error. It was not posted in any of the
public facalities. None of these facalities received notice to post.

If we were to meet the dead line of Sept. 15, 2000, it was the responsibility of the
facalitator to post or by mail from the Court House notify land owners. For less that $6.00 every
black Church could have been notified touching literally every black family. There are only 17
black Churches in this County. As you noted in the nomotor review, there has been problems in
the claim process. It would be a miscarriage of justice to leave us out. After we brought to your
attention that USAD failed to post. We were not notified of the original suite. Nor the extention
that was approved by the judge. We would like to have this error rectorfied. How can we be
held accountiable to know when the deadline was when you did not post. We believe that this is
an extraordaniary circumstances and we should be allowed to participate. We have stated that
there was no lawyer in this error, therefore we are trying the best way we can to answer your
petition. R

Did Judge Freedman intend for Chilton County to be left out because USDA did not post.
That would be injustice, we have sumitted to you proof. I respectely sumitt our name for
consideration
WE DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND
CORRECT.

SENCERELY,
Bernice Atchison 5887600
Morris Wilson 5604600
Randall Atchison 135994

6

COMMITTE o5 [, 9437116
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Pigprd, et al. v. Glickman, et al.

Late Claim Affidavit

The Consent Decree in the Pig prev. Glickman case established the deadline for filing
a claim as October 12, 1999 Any claim filed after October 12, 1999 is considered a late
claim, the conditions for which are set out in 15 (g) of the Consent Decree. Paragraph 5(g)
provides that a farmer attempting to file a late claim must establish that circumstances beyond
the farmer’s control prevented him or her from filing a claim by the October 12, 1999
deadline. On July 14,2000, Judge Friedman issued an order establishing September 15,
2000 as the final date by which a farmer can seek permission to file 2 late claim. The
July 14,2000 order also established that the decision of whether a farmer meets the standard
specified in the Consent Decree would be made by the Arbitrator.

The Arbitrator will review all late claim petitions postmarked by September 15, 2000
The standard he will use is that contained in Paragraph 5 (g) of the Consent Decree —
circumstances beyond the control of the farmer that prevented the farmer from filing a timely
claim

You do not have to use this form to file a petition for a late claim, but all late claim
petitions must be in writing, 1t is important to include as much detailed information about
the circumstances of the late filing as possible, because you have to convince the Arbitrator
that circumstances or conditions beyond your control prevented you from filing a claim by

October 12, 1999. If you have documents that help you explain why your claim s late, please
include copies with your petition.

You will receive a letter from the Arbitrator telling you whether you have been given
permission to file a claim or not. If the Arbitrator approves your petition, a claim form will
be forwarded to you

p .
I
175%/{44) ﬁ//ﬁw did not file a claim by the October 12, 1999 because

of the following circumstances which were beyond my control (use additional paper if
. -

necessary):

M Boiuws | fity P ot Jéat
Cuq (6 Gl BEed F Sopnlsll 4.
(oo rsity (ke e Guuty 1yt (oo O
//’g)‘l,aiﬁ%m s Ji%, ,Jﬁ s
24 lee G 704 Lenl [ P
Lt Bl frmg #’.,ag)op@,?é Rk 97 //;/A/,,{;A

Zho 6
Aot O Maib o kol 4af Gosy 16 2200

Coidfud I FF 500 7530 poly 5577 978

Form €8411
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Bemice Atchison
Tracking No.5887600
Affidavit 01187

Pigford -et -al. v Veneman-Civil Action No.97 1978 pif. Brewington et -al. v Veneman Civil Action No. 98
1693 plf.

The Facilitator.

As a farmer here in Chilton County we are being held accountiable for the USDA mistake. They did not
post.it is plainely set out in the stipulation claims that shows extraordinary circumstance beyond my control
is ailowed this is what the Judge said. Paragraph (7) said copies ot the stipulation and the order shall be
posted in conspiciouous plublic places. In every USDA farm service agency and County Offices. (2) or be
mailed by the facilitator to every person who requested a claim .(3) Who did not summit a complete claim
to the facilitator within the period perscribed . This stipulation the original decree nor the extenion were
posted at our USDA as orded by Judge Friedman the USDA farm office Crurthouse or USDA Extenion
Office had no notices we asked at each office the County Farm Service said they couid not help USDA
Extention Office had no knowledge of the suite at all. Mr. Gray sends out notices of information on
programes . farms sessions. agriculture meeting, farm marketing information, several times each year. There
has not been one notice on this matter even your letter to inform this state was not wrote until February
25,2000 and mailed in March 2000 by then alf days had expired for going to Seima Al to see Lawyer

Chestnut which was 70 miles away, We called him he was not taking any more claims at that time statfng he .

had gotten his quater yet we are being held accountiable for not filing on time. There was no claim at
USDA Office in Chilton County _The secetary stated she was not able to help us. We went to every office
trying to get help. The Probate Judge did not know what to do. You failed to post a notice with him . This is
exteraordinary circumstances Judge Friedman gave the order for you to post or notify by mait this was ot
done. I am a farmer has farmed all my life to deny us after we proved our aiigation is unjust. We asked to
participate Judge Fredman ordered on July 14,2000 was never pubiished or posted in Chiiton County. As
the Facilitator you are appointed in this arca we had no phone calls or letters from anyone that was
appointed for this area . How can you hold us responsible for not getting a late claim in on time when you
did not post or mail or give us nqiice

Sincerely Bernice Atchison
Committeman
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Tracking 00006821700
Affidavit 06242
July 29 02

Pigford et al. v. Veneman - Civil Action No. 97 -1978 ( PLF )
Brewington et al. v. Veneman - Civil Action No. 98 -1693 (PLF)

Dear: Mr. Michael K. Lewis,

house for us to view. Page 3 the class lawyer say describe the error or mistake, that makes it a miscarriage
of justice.

'
(1) We are poor in need of these funds, and to be deprived of our share would be a miscarriage of justice.
(2) We are African American.
(3 ) We have farm all of our life. We all have.
(9 A) We notified Mr. Lewis in the beginning, there were no lawyers in our area, and that we were older
peoples on S.S. and disable. That is why we are trying to answer these petition.
(Page7 ) Yes we contact USDA and was told they could not help us, the secretary stated that the case was
being brought against them the USDA. We would have to do it own our own. We are asking to be permitted
to participate in the suit. Because it was not our fault that it was not posted as the Jjudge order. This was
clearly a USDA problem. We have sent you the proof that it was not posted. They fail to post it as the
judge order. They did not even post the extension. It would be unfair to hold us accountable for USDA
failure, we are asking for justice as farmers.

every black land owner,
We declair under penalty of perjury that the foregoing is true and correct.

P
on W,{j niss Co CAther

SIGN:
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O
farm letter . G

FMNP 750

Randell J Atchison
Tracking No. 135994
Affidavit 72267

P.O0 Box 423

Jemison, Alabama 35085
Farm Location Hwy. 191

To The Monotor
The question that we are asking in Chilton County is Did Judge
Freedman mean to leave this county out by not posting or notifying the
Black Farmers and Farm helpers?
‘While we worked to Produce and belp produce the products that is
raised in this county and shipped to many other states to be sold..

We had hope to be treated Fairley. We contacted USDA of Chilton
County and were told that they could not help us. We imediately wrote
certified letters to class councle and to the Monotor, telling that there were
no Affidavit and there was no claim package at USDA and that they had
in form us they could not help us. USDA Chilton County did not have a
copy of the Concent Decree nor the stipulation for us to view.It was not
published in our County News Paper or the U.S. Agriculture for the
extension service here in Chilton County . We were not notified by mail,
We were not given a chance to apply even after we notifyed Class
Councle there was no Iegal help in this County for us.

Many of us was sent denial letters and many were not answered or given
a tracking number. We have sent packages after packages 1o inform you
and ask that the error be corrected.

We know you receive them 8§ copies were sent by certified mail 8
packages. We have called time after time to No Avail beginning in April
2000 until now asking,pleading that class councle recertify the error. Many
of us own farms now here in Chilton County many are Farm Helpers,
Share Cropers, some have FMNP No. as | do, yet you have denied me
and many more. I have lived on the same farm all my life I was born here
in 1957 my mother and father worked hard to secure their own land for
their own children to inherit. You are now holding me accountable for a
late Claim Affidavit When you did not send them to us as we requested.
When we notified you that we had no claims even your affidavit was not
sent to any of our people until after August 16 that left only 20 working
days with the Labor Day weekend in that Less than 20 days with no

Page 1 [ RSN “——

730 | 3%eq : 15U'BEIU AQ SIMSII [RUOLRT



254

farm letter ' z.)

affidavit claim for our people our family who all own farms. .

The problem was a USDA and class Councle problem they Defyed
the Judge order here in Chilton County they did not post. The Judge said it
plainly IT SHALL BE POSTED. It was not and the USDA did not have 2
copy of the Decree or Stipulation for us to view. Without that information
those instructions we had no way of knowing what was needed to apply. I
am a farmer 39 ac and 239 Grandfather 80 Grandmother 39
Grandmother. We declare under purgery the Forgoing Statement are true
and that we do have the said evident to prove that we notified by Certified
Mail at least 8 times to make you aware of our problem. When you
respond of Aug 10 came on Aug 16 2000 we had less than 20 working
days to respond and only one affidavit that was all that you sent

e )

Mo D lerd (il

Page 2
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Pigford -et -al. v Veneman-Civil Actlun‘no 97 1978 pil
BrgwingtonLet -al. v Veneman Civil Action nc 98 1693 plf

The Facilitator. )
As A Parmer here in Chilton County we are being held accountiable
for theUSDA mistake . They did not post

it is pleinely set out in the stipulation claims that show
extraordinary circumstance beyond my controll is allowed

this is what the JUDGE said.

paragraph(?] said copies of the stipulatiop and the order shall
be posted in conspicicucus public places in every USDA farm
service agency and county offices no(2)or be_ﬂgiiAby the
facilitator to every pearson who requested & claim form
(3) who did not summitte a cempleat claime to thefacilitator

with in the pirod precribed

This stipulation,the original decree, nor the extenion

Were posted at our USDA as order by JUDGE FRiedmane

the usda farm office, court house, or usda extenion cffice-

WE ask at each office the county farm service said they could

not help us, the usda extenion office had no knowledge of

the suite at all.

MR Gray send out notices of enformation an programs farms sessicn
agriculture meeting farm marketing informarion several times

each year, there has not ben any informaction on this matter.

Even your letter to inform this state was not wrote until Feb

25 2000 and mail in march 2000 by then all days had expired

for going to Selma AlAetce see Lawyer Chestnug which was 70 miles
away we c¢all him he was not taking any at that time,

she was not able to help us,we went to every office trying to
get help the probate Judge did not know what to do vou fail
to post as judge order ye had ro information this is
extraordinary circumstance

Ju@ge ERIEDMAN Gave the order for you to post  or netify by
mail this was not done Iam a farmer have farmed alil my life
to deny us after we brove our aligation is also un3just

Yours Truly 1
) |

: { b T i)y

07
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Randall J Atchison
Tracking No. 135994
Affidavit No.72267

P.O. Box 423

Jemison, Alabama 35085

Farm on Highway 191 Jemison, Alabama
CHILTON COUNTY EVENT PACKAGE

Page 1

25
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The question that we are now asking in Chilton County is "Did Judge Feadman
mean to leave this county out by not posting or notifying the Black Farmers and Farm
helpers?" While we work to produce and help produce the produce that is raised in this
county and shipped to many other states to be sold.

We had hoped to be treated fairly, we contacted USDA of Chilton County and
were told that they could not help us. We immediatley wrote certified letters to class
counsel and to the monotor, telling that there were no affidovit and there was no claim
package at USDA and that they had informed us they could not help. USDA Chilton did
not have a copy of the Concent Deree nor the stipulation for us to view. It was not
published in our county news Ppaper or the U.S. agriculture for the extension service here
in Chilton County. We were not notified by mail, we were not given a chance tgeven
after class councle knew their was no legal help in this county for us. Many of us was sent
denial letters anid many were not answered or given a track number. We have sent
package afier package to inform you and ask that the error be corrected, We know you
received them, they were sent certified mail. We have called time afier time to no avoidk L
beginning in April of 2000 until now, asking class counsel to please recetify the error.

Many of us own farms now here in Chilton County, many are farm helpers some
have FmNp no as I do yet you have denied me and many more, I have lived on the same
farm all of my life and T was born in 1957. My mother and father worked hard to secere
their own land for their own children to inherit. You are now holding me accountable for
a late claim affidavit when you did not send them to us as we requested and when we ﬁ
notified you that we received them late you have still denied us the problem was USD and
class counsel. They defied the Judge order here in Chilton Co. by not obeying the
stipulation. It plai i we had no way of knowing what we needed
to do without 1056 instructions and a claim package or aﬂidavit.@le declare under purgey
the for going statements are true and that we do have evidence to all of said charges.
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25

Feeder Pigs Association
Inspected Farms
(Supervisors-Mims & Simms)

1965-1992

Chilton County Feeder Pigs Programs

Black Farmers
FARMS BOYS
Allen C. Atchison Dekinyon & Adam
Issac Campbell Gregory
Jim Powell Jimmie
‘Wilson Bryant Esburn
JL.W. Atchison Marcus
O.T.Numn David
L.C. Hudson

James
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Farms As Listed
1) Burbet Farm
Hwy 191 Jemison, AL.35085
Cattle-Hay-Horses

2)Jemison Milling Co.
Hwy 191 Jemison, AL 35085
Feed-Fertlizer-Seeds

3) Hays Farms
Hwy 5 Jemison, AL. 35085
Corn-Beans-Okra

4) Charlie Childress Farm
Hwy 50 Jemison, AL. 35085
Vegetables-Fruit-Cotton-
Cattle-Hay-Chicken eggs

5) Bently Farms

Hwy. 31 Thorsby, AL. 35171
Peaches-Plums-Apples-
Potatoes

6) J.T. Porter Farms

Hwy.191 Jemison, AL.35085
Hay-Watermelon-Corn-Beans-
Cattle

7) Pat Lowrey Farm

Main Street Jemison,Al. 35085
Hay-Watermelon-Seeds-Feed~
Fertilizer 1

8) Luke Porter Farm
Jemison, AL. 35085
Peas-watermelon-Catfish-
Comn-Hay

9) Pete Land Farm
Hwy 50 Jernison,AL. 35085
Cotton-Corn

10) James Rasco Angus Farm (David Nunn)
631 Co. Rd. 208 Jemison, AL. 35085
Angus Cows-Hay

1t) Charles Cup Farms (Joshiynn Allen)
Jemison AL. 35085
Peaches-Apples

12) Clyde Burnett Farm
Jemison, AL. 35085
Tomatoes-Peaches-Cotton-Corn

13) Norah Latham Farm
Hwy 22 Maplesville, AL. 36750
Chickenhouse-Cattle-Hay- Corn

2L
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14)Hoyte Freeman Farms
Hwy 191 Maplesville,AL. 36750
Cotton- Com-Vegetables

15) Lathan Lenore

Hwy. 191 Maplesville AL.36750
Cattle-Hay-Logging

Farm Lands

16) Fancey Farm/Fred Christian
Clanton,AL. 35045
Peaches

17)Otis Nunn Farm
658 Co. Rd.205 Jemison,AL. 35085

List Of Farm Workers

1) Marcus Wilson
1197 Co.Rd. 87 Maplesville, AL. 36750

2) Melvin Bell
Co. Rd. 87 Box 1199 Maplesville,AL. 36750

3) Barbara Amold
P.O Box 313 Maplesville,AL. 36750

4)Allen D. Atchison

Rt. 1 Box 343 Jemison AL. 35085
'

5) Carl Eugene Binion

6435 Co.Rd.53 Clanton,AL. 36045

6) Luvert Caver
6435 Co.Rd.53 Clanton AL 35045

7) Johnnie W. Underwood 5792900
3947 Reed St. Clanton,AL. 35045

8)Willie Lee Caver c/o Bernice Atchison 89229
P.0. Box 423 Jemison, AL. 35085

9) Adam Allen
Co.Rd. 402 Clanton, AL. 35045

10)Dekinyon Baldwin-Atchison Farm
Hwy 191 Box 970 Jemison, AL. 35085

11) Jimmie Nunn
658 Co.Rd. 205 Jemison Alabama 35085

12) Cecil Williams Williams Farm
Thorsby, Alabama 35171
Peaches,plums,Potatoes
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Tracking # 135093

Affidavit# 76610

ATTN: Mr. Michael K. Lewis

RE:Letter 2002

L'am requesting that 1 be reviewed under the monitor review. [ know that you have the
authority to review from January 17. 2000 until January 18. 2003. 1 believe that we have
proven extraordinary circumstances. We have sumitted to you letters from the Mayors
office, the Probate Office, and the Libraries showing that it was an error. It was not posted
in any of the public facalities. None of these facalities received notice to post.

If we were to meet the dead line of Sept. 15, 2000. it was the responsibility of the
facalitator to post or by mail from the Court House notify land owners. For less than $6.00
every black Church could have been notified touching literally every black family, There are
only 17 black Churches in this County. As you noted in the monotor review, there has been
problems in the claim process. [t would be a miscarriage of justice to leave us out. After we
brought to your attention that USDA failed to post. We were not notified of the original suite
nor the extention that was approved by the judge. We would like to have this error rectorfied.
How can we be held accountiable to know when the deadline was when you did not post.

We believe that this is an extraordaniary circumstances and we should be allowed to participate.

We have stated that there are no lawyers in this area, therefore, we are trying the best that we
can to answer your petition.

WE DECLAIR UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE
AND CORRECT.

SINCERELY £ ¢ A7 CAS
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Mr. CHABOT. I want to thank all the panel members here. The
Members of the Committee have 5 minutes each to ask questions,
and I recognize myself for 5 minutes.

Mr. Chestnut, I will begin with you. In your interview with the
Selma Times Journal, you stated and I quote, “This is not about
notice. The notice was as complete as any I have ever seen.” If that
was the case, how do you explain Ms. Atchison’s situation, which
you just heard her testify to? What would you have to say about
that? What could have been done different? And what would your
comments be relative to her situation?

Mr. CHESTNUT. I have been involved, Mr. Chairman, in probably
more class actions than the average lawyer. And I don’t know of
any class action where the notice was more complete than in this
case.

There are always some problems when you are dealing with
large numbers over large territories. But I went around, Mr. Chair-
man, from county to county—Wilcox County was one of them; it’s
only about 50 miles from me—and held meetings encouraging
farmers to become involved.

My little law firm, Mr. Chairman, borrowed $2.5 million in order
to help get the word out and help these farmers fill out the applica-
tions. And lo and behold, the Government eventually paid $2 mil-
lion back and would not pay the interest. I had to eat it.

I was out there scuffling with these problems. I was in her coun-
ty not once, many times.

Now, no matter what kind of notice that you put out there, there
are going to be people who will not get it. Michael Lewis reported
in his supplemental, he went back and looked at the late filings
and he found that of all of those 64—I think he looked at 64,000
instead of 65,000, only about 28,000 of these people said they did
not have notice. Their reason for filing late were health reasons
and things of that sort.

So you really only have a third of that 64,000 people. Of that,
I don’t know how many of those will turn out to be really black
farmers.

Mr. CHABOT. Ms. Finegan, if notice needed to be tangible and
concrete, Mr. Chestnut’s words, why would you advertise on CNN
and Jet Magazine rather than credible sources to the black farm-
ers, like the churches, or as Mr. Burrell mentioned, local news-
papers or local African American radio stations and things of that
nature?

Ms. FINEGAN. As in the case with any class action, there are cer-
tain recommendations that are made to the parties, and this was
no different. There were multiple recommendations made regarding
notice. However, speaking to the point of local newspaper, we did,
in fact, advertise as a one-quarter-page ad in local African Amer-
ican newspapers, 115 of them to be exact.

With respect to television, advertising is a science. It is a science
of human behavior. There is a tremendous amount of art and judg-
ment in it. To the extent that science is used, nationally syndicated
media research such as Mediamark go directly to survey individ-
uals for their media consumption habits. So this data is a projec-
tion based on actual consumption.
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Based on Mediamark information, over 63 percent of the class
had access to cable television and, in fact, had viewed some form
of cable television in the previous 7 days.

Regarding the art——

Mr. CHABOT. Before you go on, I only have 5 minutes, so let me
ask a follow-up question. What sort of local media did you use in
either of the States of Kentucky or Ohio?

Ms. FINEGAN. Sir, I don’t have the specific media information in
front of me. I would be happy to supply you with that information.
But more than likely, there was general circulation newspaper and
local African-American newspapers.2

Mr. CHABOT. You mentioned 115 local newspapers, if you could
provide that information to the Committee. My time has expired.

I recognize the gentleman from Virginia, Mr. Scott, for 5 min-
utes.

Mr. ScotT. Did I understand you to say that you believe that al-
most half the people that filed late had, in fact, gotten notice on
time?

Ms. FINEGAN. I don’t believe that I said that. I was citing a re-
port from Mr. Lewis.

Mr. ScorT. What portion of the late filers in your judgment—MTr.
Chestnut suggested two-thirds, suggested that, had some kind of
notice before the deadline. Do you know?

Ms. FINEGAN. I would have to defer to Mr. Lewis. He has prob-
ably had the ability to view that document specifically, and I have
not.

Mr. ScoTT. You said the notice was designed by traditional sci-
entific methodology to get the notice to people. Do you consider
there is a difference between showing that somebody looked at the
paper, or a paper was presented to them so they could see it, that
kind of notice, and notice that they understood that they actually
might have a case and what to do? Is there a difference?

Ms. FINEGAN. Of course, there is always a difference between a
notice disseminated and a notice actually communicated.

Mr. ScorT. Now, apparently, the notice got communicated after
the deadline and 60,000-some people acted after the deadline. What
did they know after the deadline that they didn’t know before?

Ms. FINEGAN. That would be speculation, and I wouldn’t care to
go there.

Mr. ScoTT. Do you object to people having their claims decided
on the merits?

Ms. FINEGAN. I am not a lawyer, sir.

Mr. ScorT. Mr. Chestnut, for a Member of Congress to listen to
your resume, I just have to remark that without your courage back
when it was dangerous to bring the kind of cases that you brought
without—and I practiced law for a little while. People wouldn’t be
here but for your work, and I want to thank you for your lifetime
of commitment.

Obviously, a lot of people in class action cases won’t get the no-
tice. I mean, I get notices all the time for class actions, and I just
look at it, and figure I might get $0.30, but it’s going to cost me

2The material referred to can be found in the prepared statement of this witness on pages
78-89 of this hearing.
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more to mail this thing in than to worry about it, and I don’t do
anything. At this point, I think a lot of people, after the deadline,
figured out they might actually have a case worth applying.

Do you object to them getting their cases considered on the mer-
its if we can figure out a way to do it?

Mr. CHESTNUT. No, I am for that 1,000 percent.

Mr. ScotT. Thank you very much.

Mr. Chairman, I don’t have any more questions now.

Mr. CHABOT. Thank you very much.

The gentleman yields back his time.

The gentleman from Tennessee, Mr. Jenkins, is recognized for 5
minutes.

Mr. JENKINS. Thank you, Mr. Chairman.

Mr. Chestnut, I'm sorry I missed your testimony, sir, but I take
it from responses that you have given to questions that—was yours
the only law firm involved? Were there other law firms involved?

Mr. CHESTNUT. I think there were eight law firms.

Mr. JENKINS. Eight law firms involved. But I take it that you
have ‘t?:estiﬁed here that it is your belief that the notice was ade-
quate?

Mr. CHESTNUT. I don’t have—I don’t have any reservations at all
about the notice. I am a class action lawyer. I have dealt with no-
tice for the last 20 years. I don’t see anything significantly dif-
ferent.

Mr. JENKINS. And your firm and the other firms hired Ms.
Finegan to help to see that the notice was disseminated?

Mr. CHESTNUT. My firm, plus the Government, who was paying,
that’s the big elephant in the room, and that is who said at one
point, this is all we are going to pay for.

Mr. JENKINS. Yes. But Ms. Finegan, you believe the—have you
done lots of these in your work?

Ms. FINEGAN. Yes, sir, I have.

Mr. JENKINS. Do you share the belief with Mr. Chestnut that this
notice was adequate?

Ms. FINEGAN. Yes, sir, I do.

Mr. JENKINS. All right. Mr. Burrell, I missed your testimony, and
I'm sorry, sir, I understand you are a Tennessean.

Mr. BURRELL. Yes, sir, I am.

Mr. JENKINS. From the western part of the State?

Mr. BURRELL. Yes, sir.

Mr. JENKINS. I am from the eastern part of the State, and you
know that we are closer to Washington, DC. In my hometown than
we are to your part of the State. But we are coming there often
now, because we have a son and daughter-in-law and three grand-
children near your home. It is in Covington, isn’t it?

Mr. BURRELL. Yes, sir.

Mr. JENKINS. Mr. Burrell, what was your testimony with respect
to the adequacy of this notice?

Mr. BURRELL. My testimony, Congressman Jenkins, is that the
notice was arbitrary. It was basically not an issue with USDA.

If you, sir, would read some of the testimony that was given to
Judge Friedman at the fairness hearing, both the counsels for the
farmers and the counsel for the Government made reference to the
fact that the emphasis was put on paragraph 7, paragraph 10,
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paragraph 9, paragraph 11, and paragraph 12 of the Consent De-
cree.

Our position is, then, whatever does or does not happen in para-
graphs 5, 7, 9, 10, 11, and 12 is a function of what happens in
paragraph 4. Paragraph 4 is where class counsel and the Govern-
ment did not put any emphasis on. And paragraph 4 specifically
states—if you don’t mind, it says—it says that they are going to do
the right thing, the USDA has shown its best efforts, obtained the
assistance of community-based organizations, including those orga-
nizations that focus on African-Americans and agricultural issues.
What is technical about that? What is technical about calling a
local radio station or the local news?

Sir, with all due respect, when USDA gets ready to foreclose on
a farmer and take his land, they use the local newspaper. Why
couldn’t they use the local newspaper when it’s time to pay him?

They are making these gestures about the pie-in-the-sky effort.
You have got an organization 3,000 miles away from the average
black farmer—and that’s no disrespect to the people who live in the
west—using an organization 2,000 and 3,000 miles away from
farmers, and they are saying that they are advertising in the 18-
State area. But the majority of the people they paid are heirs to
the black farmers who live all over the country. So on its face, the
advertisement was not adequate.

And I would—and in our analysis, 92 percent of the people who
they paid live outside of those 18 States. If you are going to pay
an heir that’s moved to Detroit or moved to Washington or moved
to L.A. Or moved to Houston, as is the result of the discrimination,
why wouldn’t you then advertise?

What has happened—in my closing, if you don’t mind—is that
people who were promised to be paid—they were advertised to the
farmer but they paid the heir. But they did not advertise to the
heir.

So you have this cross-connect where the regents are concen-
trating on paying a group, that they are only actually advertising
to a group that they only paid 8 percent of the time.

Mr. CHABOT. The gentleman’s time has expired.

Mr. JENKINS. Thank you, my time has expired.

Mr. CHABOT. Is the gentleman from Michigan here?

Okay. The gentleman from Alabama, Mr. Bachus, is recognized
for 5 minutes.

Mr. BAcHUS. Thank you.

Mr. Chestnut—and I will ask Ms. Finegan this, too. You know,
we had 140 years of discrimination. I mean, well, illegal discrimi-
nation, and we had 100 years before that. But this 180 days, that
sort of bothers me. I mean, why all of a sudden, not to get in that
much of a hurry, but that must have been a real hindrance to you,
Ms. Finegan, to put together what may have been your largest no-
tification charge you had ever been given, your company. As com-
plex as it was, as Mr. Chestnut says, the black farmers, they have
been short shifted. They have been scammed. They have been
screwed, you know, for hundreds of years, so you have got to over-
come that. They are going to be suspicious that somebody at the
same organization that has discriminated against them, and for 40
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years, suddenly, going to really give them something. I wouldn’t
fall for that.
So I will ask you, was the 180 days in the budget that you had?
Mr. Chestnut, actually, you said that you all had to borrow
money, your firm. That indicates to me that you didn’t have the fi-
nancial resources to notify people? I mean, the Government may
have said, the judge may have said this is what you are going to

get.

So I would ask you, did you have a sufficient budget? Would you
have liked more? Was 180 days, was that a problem?

Ms. FINEGAN. I will address the 180 days first, sir. The 180 days
is shorter than some, and it’s longer than others in class action.

Having said that, there are always constraints under which we
have to work to provide notification programs.

Typically, we try to do the best we can with the budget con-
straints that we have been provided.

Mr. BACHUS. Right.

Ms. FINEGAN. So, in order to accommodate the widest scope pro-
gram, we did try to run ads. We did run ads on cable network tele-
vision.

Mr. BACHUS. What was your total network budget?

Ms. FINEGAN. The exact dollars I don’t have in front of me. I be-
lieve that it was somewhere around $385,000 just for the media.

Mr. BacHUS. Doesn’t that just pretty much tell you that you—
you know, I spent in my Congressional district, trying to get my
message out, I spend $1 million, and I am in an urban area where
I can really load up.

Ms. FINEGAN. Again, sir, we were given a budget.

Mr. BACHUS. I can just tell you, fl 80,000, that ought to tell ev-
erybody in this room. You weren’t working on a—you didn’t have
a tenth of the money you needed.

And I know you are hired by the judge and the court, and it’s
hard, but, I mean—and the 180 days and $385,000? This thing was
designed to fail from day 1.

And I know, you know, that’s what you had to work with.

Mr. Chestnut, you said you borrowed $2 million.

Mr. CHESTNUT. $2.5 million. But that had nothing to do with
paying for the notice.

Mr. BacHUs. Well, you know, notice—I don’t think notice—
maybe notice is not the word we ought to use here. What you got
to—what ought to be done here, the affidavits have to be delivered.
Folks have to be educated in how to file claims.

Mr. CHESTNUT. That’s what we borrowed the $2.5 million for.

Mr. BacHUS. Yes, and how much money was budgeted to get the
affidavits out, sit down with people and help them with these
claims?

Mr. CHESTNUT. We hired lawyers all over the south.

Mr. BAcHUS. Yes.

Mr. CHESTNUT. I was all over the south, all out to California. Not
only spreading the word, but giving direct assistance to farmers.

Mr. BACHUS. But you had 180 days to do all of that?

Mr. CHESTNUT. That’s right.

Mr. BACHUS. That’s not enough time.

Mr. CHESTNUT. Well, this was the Government.
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Mr. BAcHUS. I am not criticizing your——

Mr. CHESTNUT. I understand.

Mr. BACHUS. I am just saying, it’s obvious to me that you aren’t
under this—for whatever—and I think—Ms. Finegan, you said it
greatly exceeded your expectations, you know, all the claims and
all.

So, I mean, that had to—I mean, that—"owe me”—isn’t that
what you—you used that phrase?

Ms. FINEGAN. Yes, sir. It did greatly exceed the expectations of
the parties.

Mr. BAcHUS. Yes, so——

Mr. CHESTNUT. But I think the record ought to reflect that this
was an adversary proceeding. The Government was not in bed with
us. The Government has never been in bed with J.L.

Mr. BAcHUS. I understand that. What we as the Congress have
got to look and see whether the Government was reasonable in
what they did. I am not criticizing what you did.

Mr. CHESTNUT. No.

Mr. BacHus. All I am saying is—and the Government gave you
180 days and $385,000 to notify people. It’s apparent to everybody
up here, that’s not enough time, not enough money.

Mr. CHABOT. The gentleman’s time has expired.

The gentlelady from Pennsylvania, Ms. Hart, is recognized for 5
minutes.

Ms. HART. Hope that buzzer is not for me.

Thank you, Mr. Chairman.

Following up, actually, a little bit on Mr. Bachus’ questions. Stop
it.

Mr. CHABOT. Those bells are just to annoy people, basically. That
means the House is going out of session on floor. But there are no
votes until, we believe, 8 this evening, because of President Clin-
ton’s library opening.

Ms. HART. Thank you, Mr. Chairman. I want to follow up with
Mr. Chestnut a little bit more.

I believe you said at one point that two-thirds of the people who
made late claims didn’t claim that they didn’t receive notice. Am
I stating that correctly?

Mr. CHESTNUT. I said that the Facilitator, Mr. Michael Lewis,
went back after he testified before this Committee and examined
the 64,000 of the 65,000 people, and he filed, I think, a supple-
mental, with this Committee, in which he said only a third—about
28,000 of those persons, said they didn’t have notice or were not
aware. They filed, for health reasons and other reasons.

Could I just, for 1 minute—Mr. Bachus, it wasn’t 180 days.
These people had from October 12th to file these claims from the
date of the Consent Decree, and some of them began in January
1999, right after it was—there was a preliminary report. So that
was 9 months out there that people had a window to file claims.
I just want to put that in the record.

Ms. HART. Okay, that’s all right. Thanks. I appreciate that clari-
fication.

I am still stuck on this notice thing. And, you know, if you are
trying to get a hold of a certain group of people, then the best way
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to do that is to inquire what they used to get their information.
And so I would like to jump over to Mr. Burrell and Ms. Atchison.

Just, if you could for me, what would you suggest media—what
type of media should have been used to provide this kind of notice
that was not?

And I will start with Mr. Burrell.

Mr. BURRELL. Well, thank you, Congresswoman Hart.

The organization that I am with, with the Black Farmers and
Agriculturalists Association, we have been, with the assistance of
our attorney, notifying farmers about the lawsuits as well. It’s in-
teresting to note also that Mr. Pires in his statements talked
about—and as Mr. Chestnut corroborates—how they travel from
State to State. You would read in some testimony where they
maintained it was 5 and 6 and 8 and 10 of them in a room.

Our question is—and Mr. Pires went on to say that he went to
Alabama 42 times. Alabama, I think, has the largest number of
claimants—and rightly so—in this lawsuit. That tells us then, that
on average, 100 people heard them when they were visiting.

When we had a meeting in Alabama—we had a meeting in Mont-
gomery—3,000 folks showed up at one meeting. But the difference
between the 3,000 that came up to our meeting and, we believe, the
100 that came to his is we spent thousands of dollars buying local
radio advertisement. We subscribed to black—Adonis black radio
that deals specifically with that area, and we believe that’s why the
people came out.

Ms. HART. And that was—that same avenue of notification.

Mr. BURRELL. That same avenue, because virtually every black
radio station that we called maintained that they themselves did
not even know about the lawsuit.

Ms. HART. Thank you.

Ms. Atchison, could you enlighten us a little bit about your
neighbors, and what kind of newspapers that you would read? And
if there was any notice given in this?

Mr. BURRELL. We don’t have black newspapers in Chilton Coun-
ty, period.

Ms. HART. Is there a local newspaper in Chilton County?

Ms. ATCHISON. We have a local newspaper in Chilton County,
but it is not a black newspaper.

Ms. HART. But do people read it?

Ms. ArcHISON. Well, we are in a real rural area. You will find
some people that do read it. You will find some people where it is
not prevalent.

Ms. HARrT. Okay.

Ms. ATCHISON. But what I did to prove to Mr. Lewis, I sent him
letters from all four mayors of Chilton County, who all stated—and
if you pick up one of these here.

Ms. HART. Yes.

Ms. ArcHISON. You will find that each one of them stated that
they did not receive any notice whatsoever to post.

Ms. HART. So there was no local government contact posted in
the community bulletin board?

Ms. ATCHISON. No.

Ms. HART. Nothing like that.
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Ms. ATCHISON. Wasn’t posted at our county courthouse; wasn’t
posted at the local library. I wrote Mr. Lewis and also sent class
counsel a letter, on January 9th of 2000, stating, “If we were to
meet the deadline of September 15, 2000, it was the responsibility
of the Facilitator to post all mail from the court house.”

Notification, notifying the landowners, for less than $6, every
black church could have been notified, touching literally every
black family. There were only 17 black churches in Chilton County.
As you noted in the Monitor Review, there has been problems in
the claim process. It would be a miscarriage of justice to leave us
out after we have brought it to your attention. USDA has failed to
post. We didn’t even have a Consent Decree to look at to know
what we needed to do. We just—just kind of sent something in.

Ms. HART. I am out of time. Thank you for that.

Mr. CHABOT. Would the gentlelady like an additional minute?

Ms. HART. I would.

Mr. CHABOT. All right. The gentlelady is recognized for an addi-
tional minute.

Ms. HART. Thanks, I just want to give Ms. Atchison an oppor-
tunity to finish because one of the things that concerns me, you
know, we talk about constructive notice. That is basically that peo-
ple should have known, that there is a constructive notice that
should have been given for people to find this out. Do you believe
that whatever advertising was done, that people in your commu-
nity should have been able to figure this out? Just a yes or no.

Ms. ATcHISON. No.

Ms. HART. Thank you very much. That’s good.

I yield back.

Mr. CHABOT. The gentleman from Alabama is recognized.

Mr. BACHUS. Only because—I will say this, Mr. Chestnut. Mr.
Chestnut, I would never question anything that you have ever
done. I am aware that you have righted injustices for years under
great threat of physical harm.

I will say this, I am confused on this 180-day thing. Because it
did say that October 12, 1999, which was 6 months following the
entering of the Consent Decree, 180 days. Now, the judge did ex-
tend this over a year. But now bear in mind, he only extended it
for two reasons, hospitalization and natural disasters. I mean, he
actually said lack of notice is not an acceptable reason.

Ms. ATCHISON. That’s right.

Mr. CHESTNUT. Mr. Bachus, you are——

Mr. CHABOT. Mr. Chestnut, could you turn on the mike?

Mr. CHESTNUT. You are speaking to the choir. I argued.

Mr. BAcHUS. Okay.

Mr. CHESTNUT. I argued to the court that we ought to have more
time.

Mr. BAcHUS. Okay.

Mr. CHESTNUT. I argued to the court that the Monitor ought not
to be somebody in Minnesota. I also argued to the court, Mr. Bach-
us, that the Monitor ought not to be white and sent two black
women around there, and the judge said no.

Mr. BAacHUS. Okay. But I just want to clarify, you know, the 180
days is really what we are talking about here. Because after that,
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it was natural disasters and hospitalizations. You know, that’s not
really an extension in my mind.

Mr. CHESTNUT. Some people started filing claims right after the
Consent Decree was preliminarily approved. That was in January.
That’s 9 months.

Mr. BACHUS. I agree. Some of them had lawyers. I am just saying
that we are talking about all of them.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia, Mr. Forbes, is recognized for 5
minutes.

Mr. FORBES. Thank you, Mr. Chairman.

Mr. Chairman, it’s rare where we get a situation where we basi-
cally agree with all of our witnesses, and I think that’s where we
are today. Sometimes, we just make things a little more com-
plicated than they need to be.

But I don’t really see that this is a case of placing blame on any-
body. It may very well be that when everything shifts out, this no-
tice was legally proper. But the notice should always be to help
stop abuse of process. But it shouldn’t be part of encouraging abuse
of process.

And, let me say, I start out with two prejudices, or maybe one
big one. Both my grandfathers were farmers, and neither one of
them made it, for a long period of time. One had to become a car-
penter. One of them went as a bridge tender. And I don’t care
whether you are a black farmer or white farmer in America; we put
our farmers up against the ropes. And I am really concerned there
will come a time where we are as dependent on foreign food as we
are on foreign oil in America.

Let me just say one other thing about both my grandfathers. One
of them only went to the third grade, and I don’t care, he wouldn’t
have read the Wall Street Journal. He wouldn’t have read The New
York Times. But he wouldn’t have read the local newspaper, but
I would never have raised that issue to him that he wouldn’t do
that, because what he did is he got up in the morning, and he
worked from the time the sun came up, and he worked until the
sun went down, just to keep things going.

And my suspicion is we have got farmers out there that are the
same way. Wouldn’t have the magazine we put it in.

Mr. Burrell, in fairness, my grandfathers wouldn’t have read the
trade magazines, but what they would have read, the advertise-
ments that came out in the catalogs, but they just didn’t have time
to do it.

And one of my concerns is this. I think most of us up here, we
don’t want a single farmer up here who doesn’t have a meritorious
claim to recover anything. But at the same time, we don’t want any
farmers in here who have meritorious claims not to recover.

And so my question might be oversimplified, but I don’t think
our issue is whether we should help these farmers. The question
I pose to all four of you is, given the situation where we are now,
what can we do now to help these farmers?

Mr. CHESTNUT. I think, one, the res judicata of the United States
could say, let all 65,000 in, and the Justice Department would ask
class counsel to agree to that, and we surely would agree, and that
would end the problem right there.
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Mr. FORBES. Mr. Chestnut, in all due respect, that’s above my
pay grade. But what can we do on this Committee and in Congress
to help these farmers?

Mr. CHESTNUT. I think Congress can fashion a law that deals
with this problem. But I think it has to be very careful. Number
one, the Consent Decree is now a contract, a binding contract be-
tween the parties and approved by the court. If you fashion legisla-
tion to undo that, you could raise all kinds of constitutional prob-
lems.

There is also the question of res judicata out there that has to
be dealt with. But I think that you could create a new cause of ac-
tion independent of—and pay for it—that would cover these people,
and if you did that, I think you would solve the problem.

I don’t think the problem could be solved in any other way. I
could be wrong, but I don’t think so. But I am also very apprehen-
sive about, once again, falsely raising the expectations of poor black
farmers who have suffered enough. They need to understand that
there is a big difference between what is a legislative problem and
what is a legal problem; what can and what cannot be done in the
courts. And the Congress and the White House are the only two
bodies that can resolve this problem in my opinion. I don’t think
it’s going to be resolved in the courts.

Mr. FORBES. And I want to get to Mr. Burrell.

But Mr. Chestnut, we would appreciate your further input on
that with thoughts of solutions, if you could.

And Mr. Burrell?

Mr. BURRELL. Ladies and gentlemen of this Committee, the issue
for all farmers in general, and black farmers in particular, with no
disrespect, is not about legislation. Because if they had gotten—it’s
about discrimination.

If they were not discriminated against by USDA, if they had re-
ceived their loans—so any other remedy that is short of freeing
them up from the gravitational pull of discrimination at USDA, we
will be right back here again.

One of the things in this Consent Decree that disturbed even the
judge is that USDA admitted that it would pay the settlement, but
it did not say that it will stop discriminating against black farmers.

So whatever else we do. If the farmer is left with going right
back to the scene of the crime the morning after, USDA right now
has it in its power to undo because the fact that discrimination is
being allowed to exist at that agency.

And we just believe that this—first of all, this law sought should
be reopened. But more importantly, we have bona fide borrowers,
bona fide borrowers, who are being foreclosed on right now. We
need some immediate resolution to at least get the Government to
do what they did when they admitted to discrimination, and that
is to get a moratorium on the foreclosure, stop the bleeding, at
least in the short term.

Mr. FORBES. Okay.

Mr. CHABOT. Okay, thank you. The gentleman’s time has ex-
pired.

That concludes the questioning of the panel.
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I want to thank the witnesses for being here this morning. I
think they have very much helped this Committee in dealing with
this very significant matter.

I would also let the members of the panel here know that we
may be submitting some questions in writing, additional things
that may have been brought up here. Maybe we didn’t have time
to go into some things, so we will perhaps be sending some addi-
tional questions to you.

I would also like to let everyone know that we are anticipating
possibly having a field hearing, a hearing like this but outside of
Washington, possibly in Ohio, possibly in Cincinnati, sometime—
coincidentally, that happens to be my district. But it would prob-
ably be in late January. And we have, I think, a pretty good com-
munication system going on here as far as getting information and
people knowing when we are going to have these hearings. So we
will—yes, we have good notice about getting that out. We probably
won’t be hiring your firm, Ms. Finegan, to get this notice out.

But nonetheless, we will make sure that everyone knows about
that hearing, and we will welcome anybody that would like to at-
tend to do that.

And if there’s no further business to come before the Committee,
we, again, thank the members for their testimony here this morn-
ing, and we are adjourned.

[Whereupon, at 11:32 a.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO, AND CHAIRMAN, SUBCOMMITTEE ON THE
CONSTITUTION

Good morning. Thank you all for being here for this very important hearing. This
is the second in a series of hearings the Constitution Subcommittee is holding on
the 1999 settlement reached between the U.S. Department of Agriculture and a
class of Black farmers who have experienced discrimination by the USDA.

From the time this Subcommittee began examining this issue, we have had more
reasons than not to believe that the government has failed to “do the right thing.”

I strongly believe, however, that with all of the information we are gathering in
our oversight investigation, including through these hearings, we will have the un-
derstanding from which to develop a full and just solution.

I would like to thank our witnesses for coming. Your insights, expertise, and insti-
tutional knowledge are critical to this Subcommittee in its efforts to find justice.

During the last hearing, my colleagues and I used our oversight authority to gain
a better understanding generally of the Consent Decree.

However, as we continue to examine more closely certain aspects of the settlement
and its administration, it has become increasingly apparent that certain Due Proc-
ess protections, fundamental to the Constitution, are lacking in this case.

Due Process of the law is the legal concept that the Framers of our Constitution
created to ensure that the government respects all—not some, or even most—of an
individual’s right to life, liberty, and property.

The Due Process Clause places limits on the government’s ability to deprive citi-
zens of these rights—guaranteeing fundamental fairness to all individuals. One of
the most important safeguards that has evolved from this Clause is the right to no-
tice—notice of a judicial proceeding in which an individual’s right to life, liberty and
property may be affected or eliminated altogether. The form of notice must be rea-
sonably designed to ensure that those individuals will, in fact, be notified of the pro-
ceedings.

This fundamental right to notice applies to the 1999 Pigford Consent Decree and
all those who had a viable claim of discrimination, which impacted their lives, lib-
erty and property, against the Department of Agriculture.

Tragically, recent statistics released on the Consent Decree suggest to this Sub-
committee that this Constitutional right was not safeguarded in the construction
and administration of the Consent Decree.

Although the notice campaign design was deemed to be effective by the court in
a fairness hearing held on April 14, 1999, the determination was made using adver-
tising industry tools designed to measure the likely effectiveness of a campaign, not
the actual effectiveness of a campaign.

Reports indicate that approximately 66,000 potential class members submitted
their claim late—most because they did not know that they were required to submit
a claim sooner—Ilosing their right to sue the USDA for past wrongs.

It is hard for many of us to accept that 66,000 farmers would consciously wait
to have file a claim that would impact their right to life, liberty, and property—
knowing that they were required to do so earlier.

Further investigation into the circumstances surrounding the late claims reveals
that many farmers failed to get any notice whatsoever—or failed to understand the
contents of the notice if they did. These facts lead this Subcommittee to conclude
that the notice implemented in the Pigford case was either ineffective or defective—
given the nearly two-thirds of the putative class failed to be effectively notified of
the case requirements.

(275)
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The hearing this morning will focus on the actual effectiveness of the notice cam-
paign. As we learn more about this aspect of the Consent Decree, we will consider
the appropriate remedy in order to protect the safeguards afforded by the Constitu-
tion and uphold Lincoln’s vision that every Black American who wants to farm was
the tools available to do so.

I would like to close by putting a personal face on what Lincoln’s vision means
to people who have been impacted by the USDA’s actions. This promise is still val-
ued today, as this quote explains: “I have worked all my life being a servant to God
and his people in Chilton County, Alabama. . . . My forefathers were brought here
to farm and the gift of loving the land has passed down for more than 10 decades.
I am proud of the heritage in spite of the adversity.” This is the sentiment of Ber-
nice Atchison, one of the witnesses at today’s hearing. It is for Bernice and all of
those who still have faith in the promises of this country that we are here today
working toward finding a solution.

Again, thanks to all of the witnesses for taking the time to tell their story today.

PREPARED STATEMENT OF THE HONORABLE ROBERT C. SCOTT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA

Thank you, Mr. Chairman. Congressman Jerrold Nadler of N.Y., the Ranking
Member for this Subcommittee, asked me to express his regret that he was not able
to be here and to serve as Ranking Member today, in his stead. Although he is not
able to be with us today, he strongly supports the efforts of this Subcommittee to
examine the issues surrounding the Pigford Settlement and was instrumental in
helping to develop these hearings.

I would also like to take this opportunity to note my appreciation for the leader-
ship you have shown, Mr. Chairman, in seeking answers and solutions to the ques-
tions and problems that have come to light regarding the Pigford settlement, and
for the time and attention you and your staff are devoting to pursuing these issues.
And I, again, express my appreciation for the open, bi-partisan and productive man-
ner in which you, Chairman Sensenbrenner, Agriculture Committee Chairman
Goodlatte and your staffs have proceeded to work with us. Full Committee Ranking
Member John Conyers, Rep. Watt, Rep. Bennie Thompson, Rep. Towns, Rep.
Butterfield, Rep. Sanford Bishop, Rep. Baca and Rep. Autur Davis, and their staffs,
have been an integral part of developing these hearings and the issues we are ex-
ploring as well, working closely with Black farmers and their advocates.

This hearing is about the notice provisions for the Pigford Settlement. The infor-
mation we have found reveals that some 96,000 claims were filed, but only about
22,000 of these claims were, or are slated to be, considered on the merits. The pri-
mary reason given for not considering the remaining claims on their merits is that
they were not submitted during the initial period set by the court for the filing of
claims, which ended October 12, 1999, 6 months after the settlement was entered
into. By this time, approximately 22,000 claims had been filed. Upon realizing that
claims were still pouring in beyond the initial deadline, the court set a deadline for
accepting late claims. It was first set for January 30, 2000, but with claims still
coming in, the court extended it to October 15, 2000. Some 66,000 additional claims
were filed by the October 15, 2000 deadline, and another 7,800 after the deadline.
Of the 66,000, only 2,100, approximately 3%, were accepted for a determination on
their merits. While the merits of all of the 2,100 late claims accepted have not been
determined, some have and, according to reports from the court appointed Monitor
of the settlement, a significant number of those considered were found to warrant
payment under the settlement agreement.

A large part of the problem in the settlement appears to have been that no one
realized that there was the potential for so many claims to be filed. Early estimates
of the potential ranged from a few hundred to, eventually, a few thousand. It does
not seem reasonable to believe that the court would twice extend the period for fil-
ing claims simply to tell virtually all of the late filers—97% of them—that they had
filed too late. Nor does it appear reasonable to believe that the court, or anyone,
would have knowingly designed a claims procedure that would leave 75% of those
who filed a claim without a way to get a determination on the merits. And it cer-
tainly does not seem reasonable to conclude that 75% of those who filed a claim
knew before the deadline that they could, but intentionally waited to file their claim
late. With the vast majority of claims being filed after the deadline had passed, my
inclination is to think that effective notice did not reach most claimants in a manner
that allowed them to file their claims on a timely basis.

The court, in trying to accommodate this situation, gave the Arbitrator carte blanc
authority to determine whether late filed claims should be let in due to “extraor-
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dinary circumstances.” Unfortunately, the Arbitrator established a process that re-
sulted in virtually no one being able to show that they did not file on time due to
extraordinary circumstances. Rather than applying this standard so narrowly as to
leave 97% of the late claims out of the process, the Arbitrator might well have con-
sidered it to be an “extraordinary circumstance” that 75% of the claims filed in a
class action settlement will not receive consideration on the merits.

There are, no doubt, a number of explanations and speculations for how we ended
up with such a large percentage of the claims being filed beyond the court’s initial
filing deadline, and we will likely hear some of them today. Yet, whatever the rea-
soning, I find it unacceptable that 75% of those who filed claims will not receive
a determination on the merits of their claim. However we got here, we have a finite
number of approximately 72,000 claims in which long-standing, atrocious mis-
conduct by the federal government is alleged, and I believe these claims should re-
ceive a determination on their merits. Not all of the claims will be found meri-
torious, but it would be a travesty of justice on top of a travesty of justice to prevent
those claims that do have merit to be resolved in favor of the claimants.

So, Mr. Chairman, I want to thank you for scheduling this hearing. I look forward
to the testimony of the witnesses for any suggestions they may have, not to cast
blame, but to insure that justice is done for the victims of inexcusable government
action. Thank you.

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

On April 14, 1999, I stood in victory with Black farmers across this country. The
United States Department of Agriculture (USDA) had agreed to a $1 billion settle-
ment in the Pigford v. Glickman case. Each black farmer was to receive at least
$50,000 to settle claims that they were denied government loans because of their
race.

I was disturbed to learn that USDA has denied payments to almost 90% of black
farmers. Of the 94,000 growers who sought restitution for discrimination, 81,000
were turned away. The most glaring denial of compensation is the settlement-fund-
ed arbitrator’s rejection of 64,000 farmers who came forward with claims during the
late claims process established by the court. Since the Court in approving the settle-
ment described the claims as almost “automatic,” we need to understand what has
gone wrong and whether we have a continuing role.

At our last hearing, we started to unravel the procedural aspects of the consent
decree that led to the denial of more than 64,000 claims. What became clear was
that “notice issues” formed the threshold challenge for the claimants. Given the con-
tinuing nature of complaints against the USDA, this hearing is extremely well
timed and I thank the Chairman for his spirit of cooperation in helping to shed light
on these issues.

Before the parties move forward with additional litigation, it is incumbent on Con-
gress to ensure that the goals of the Pigford settlement have been met by the
USDA. Unlike most litigation, where Congress watches from the outside, we have
taken a more active role here by extending the Statute of litigation and allowing
claims to move forward.

The primary issue for this hearing is why did these 64,000 individuals, plus an-
other 7800 who filed a claim after the 2nd deadline, chose to file a claim, but only
after the deadline(s) had passed?

Clearly, this raises the question of whether they received effective notice of the
right or opportunity to file a claim withing the time frame(s). Many farmers and
their advocates contend that the notice campaign developed by the Poorman Doug-
las Corporation for the Pigford settlement was not adequately tailored to reach
black family farmers.

The most remarkable exclusion from the notice campaign was the lack of a direct
mailing to these farmers. Although USDA conducts regular mailings to all farmers
who receive loan or subsidy assistance, and has records of applications for these pro-
grams, notice of the settlement was not provided in regular USDA direct mail com-
munications or in a mailing specifically aimed at putative class members.

Most class action notice campaigns include a direct mailing component as a way
to reach the broadest audience of potential class members. This is vital, of course,
because if putative class members do not learn of the settlement in time to opt-out,
they lose the right to pursue their claims in court if they do not agree with the
terms of the consent decree. I trust that both class counsel and the representative
from Poorman Douglas will address this issue, which may form the basis for addi-
tional inquiry.
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There are other obvious questions: the only television broadcasts of the notice
were on cable TV channels: Black Entertainment Television and Cable News Net-
work. Paid cable television may not available in many rural areas, and is generally
considered costly for the average citizen. This is especially true for family farmers
who must extend every resource to maintain the farm. Overall, despite the findings
of the Court, the volume of late filings raises serious issue about whether the notice
campaign was well crafted to reach potential claimants.

The groundbreaking victory for civil rights at USDA has proved to be short lived.
Black farmers face major obstacles in obtaining settlement payments in Pigford and
continuing allegations of discrimination by the USDA have spawned additional liti-
gation. Ultimately, the process seems to have failed the claimants.

In 1910 Black farmers owned about 16 million acres of land. Today, Black farmers
own fewer than 2 million acres. In 1920 there were nearly 1 million Black farmers,
but fewer than 30,000 exist today. Unless we can reverse this trend by upholding
the principles of equality and fairness, black farmers—who once served at the back-
bone of our agricultural industry—may soon be nonexistent.



279

PREPARED STATEMENT OF GARY GRANT, PRESIDENT, BLACK FARMERS &
AGRICULTURALISTS ASSOCIATION

To: Chairman Steve Chabot
Committee on the Judiciary

The Subcommittee on the Constitution
U.S. House of Representatives

362 Ford House Office Building
Washington, DC 20515

Re: The Notice Provision in the Pigford Settlement
Hearing on November 18, 2003
Room 2141
Rayburn Office Building
Washington, DC
10:00am

From: Gary R. Grant, President

Black Farmers & Agriculturalists Association
PO Box 61

Tillery, North Carolina

(252) 826-2800

binausnow@acl.com or tillery@aocl.com

In light of recent revelations that have been brought out by the Environmental Working
Group, and taking into account the fact that Judge Paul Freidman, in the Pigford vs.
Veneman {Glickman) case, has fined Attorney Al Pires, the Black farmers' lawyer, for
mishandling the Pigford Consent Decrec, we are asking Congress to step in and provide
overdue relief to the Black farmers ill served by this Pigford Consent Decree.

With the same oppressive and immoral governmental consensus as that of the 1854 Dred
Scott Decision and the 1930°s Scottboro Boys case, Black farmers have been exploited
and penalized by historical and institutional racist policies perpetuated by ruthless local
and federal employees. How much more impossible could it be for a small band of
mostly aging Black American farmers to resist the legal powers and unending racist
strategies of the USDA complex and the Department of Justice?

On behalf of the members of this erganization and myseclf, our specific concerns are:

The Black Farmers

Many of the legitimate Black farmers who applied in the Pigford Consent Decree have
not been paid. This process has taken farmers and or their decedents well over five years
to maneuver though the cumbersome and unfair process of the Consent Decree to receive,

at minimum, the $50,000. Many of those who were successful still are not able to receive
debt relief.

Black farmers who are labeled as owing the USDA money are disproportionately more
likely to have their claims of discrimination denied by the arbitrator and adjudicator, and
this practice appears to be a concerted effort to prevent the "actual or real farmers” from
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remaining in agriculture. Furthermore, for those farmers prevailing in the class, the
government is not paying the $12,500 in taxes to the Internal Revenue Service (IRS) in a
timely manner, thus causing many farmers to receive threatening notices from the IRS
that "payments are due immediately or enforcement actions will commence." Needless to
say, these actions add to the stress and frustrations that Black farmers are already
suffering from the actions of the USDA.

Denied Debt Relief

The Black farmers, who have not received debt relief, are again besieged by their
properties being at risk to foreclosure by the USDA. Many of them are facing certain
bankruptey and loss of livelihood as well as land. National and local agents have
proceeded with a vengeance against those who were dented 1n Pigford.

Timely Filings by farmers

There were legitimate reasons why many Black farmers and their heirs were not able to
get their applications in on time.  The primary reason for the fatlure is due to both the
USDA and the Attorney Al Pires failings to use a fair and impartial notification method.
These applicants, especially the farmers, should have their applications accepted in the
Pigford lawsuit.

Black farmers objected on March 4, 1999 at the "Fairness Hearing” and have continued
their objection to the use of submitting the name of a "similarly situated white farmer” in
order for a determination to be made in their claim. In order for this to be a successful
tool, the Black farmer must have access to a white farmer's file at USDA "through
discovery," which were not available for the Black farmer to review to determine if a
"similarly situated white" farmer had received loans while the Black farmer did not. This
is like asking a woman in a suit who developed breast cancer from implants to match her
legal claim with a neighbor who died from taking the deadly Vioxx.

Reproving discrimination

We object to the unusual requirement in the Pigford Consent Decree that as a part of a
class action lawsuit, Black farmers must re-prove discrimination on an individual basis.
The individual in a class is a “class member” and should be treated as such. This
standard was set in the case of both the Japanese Americans and with victims of the
Jewish Holocaust.

We further object to the Black farmers having to re-prove discrimination because the
grounds for discrimination as a class was set out in the Civil Rights Action Team's
February, 1997 CRAT report, which the court had access to.

Failure of USDA to live up to the agreement

We are further disappointed that even the Black farmers who did prevail in the Pigford
case have not be given preferential treatment in USDA loan programs since 1999. My
office continues to receive calls regarding farmers trying to get loans and being denied
for the same reasons prior to the Pigford action. This action continues because no local
or federal USDA employees have been reprimanded, penalized, nor terminated for their
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previous grievous acts of racism and discrimination.

We are overwhelmed by the actions of the USDA and DOJ to use any tactic to not pay
Black farmers what is legally due them, as well as seeking means not to relieve the
farmers' USDA debt.

We feel that the final major tactic of the USDA's lawyers and this consent decree is to use
tax payer money to prolong the struggle for justice for Black farmers until the farmers die
off, especially since statistics show that in 1997 over 25% of Black farmers were over 70

years of age.

Political Atmosphere

In the present atmosphere of political enmity, Black and poor people in general seem to
still be considered a sub-system of the American society. Before the prevailing political
party takes office in January 2005, somebody in the American government should have
the political will and the moral courage to end this interminable nightmare for Black
farmers and their fanulics.

And finally, as the duly elected president of the National Black Farmers &
Agriculturalists Association (BFAA), the real membership of BFAA and [ are very much
disturbed and offended that this Congressional Committee denies me the right to appear
personally, while allowing Thomas Burrell to address the committee as president of an
organization that has not elected him, according to the by-laws of the organization he
pretends to represent.
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PREPARED STATEMENT OF OBIE L. BEAL

WRITEN TESTIMONY FOR THE CONGREESIONAL JUDICIARY COMMITTEE
ON THE CONSTITUTION — RE: PIGFORD V. GLICKMAN- HEARING DATE
NOVEMBER 18, 2004

NOV. 16, 2004
TO : U.S. CONGRESS
CON. JUG. COMM.
FROM : OBIE L. BEAL PH. (478) 472 -2670
P.O. BOX 435 Fax (478) 472 - 9388

MONTEZUMA, GEORGIA 31063

DEAR CONGRESS,
AFTER BEING ASKED BY SEVERAL FARMERS TO
READ AND EXPLAIN TO THEM LETTERS THEY RECEIVED FROM
MANAGERS OF THE BLACK-FARMERS CLASS -ACTION LAW SUITE.

IT WAS CLEAR TO US THAT THE CONSENT- DECREE WAS POSSIBLLY
ABUSED BY SOME OF THE APPOINTED MANAGERS.

AFTER OUR FEDERAL ELECTED OFFICALS WORKED HARD TO HELP
PROVIDE A REMEDY FOR THE ACTUAL-FARMERS, THEIR WORK HAS
BEEN ALMOST FRUIT-LESS FOR THE ACTUAL-FARMER, BECAUSE

I'T APPEARS, THE MANAGERS COMMITED UNLAWFUL ACTS, WHILE
BEEN TRUSTED BY CONGRESS TO RIGHTLY: 1. CONSTRUCT 2. GET
APPROVED 3. ENFORCE, THE CONSENT DECREE (COURT ORDERED) .

BELEAVE IT OR NOT, IF THIS MATTER IS NOT FULLY INVESIGATED BY
CONGRESS, IT WILL LEAVE IN PLACE A UNAUTHORIZE MALIGNANT
ADMINISTRATIVE PROCESS (CANCER). WE ALL KNOW THAT A CANCER
WILL SPREAD.

IF THIS MATTER IS TRUE AND NOT NIPPED IN THE BUD IT WILL SPREAD
THROUGHOUT OUR FEDERAL AND STATE GOVERNMENT. ONLY
CONGRESS CAN RESOVE THIS MATTER.

I AM ONE OF THE VICTIMS OF THIS UNLAWFUL ADMINISTRATIVE -
PRACTICE AND CAN EXPLAINE IT TO CONGRESS, IF ALLOWED.

I, ON BEHALF OF ALL ACTUAL-FARMERS IN THE BLACK FARMERS
LAW-SUIT WHO ARE VICTIMS OF THIS UNLAWFUL, MALIGNANT
ADMINISTRATIVE PROCESS, AND ALL U.S.A. - CITIZANS, REQUEST A
COMPLETE CONGRESSIONAL INVESTIGATION INTO THIS MATTER.

SINCERELY

OBIE L. BEAL
I of 6
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1. FARMERS : All African American Farmers who (1) farmed, or attempted
to farm, between January, 1981 and December 31, 1996;

(2) applied to the United States Department of Agriculture (U.S.D.A.) during
that time period for participation in a federal farm credit or benefit program
and who believed that they were discriminated against on the basis of race in
USDA's response to that application; and (3) filed a discrimination
complaint on or before July 1, 1997, regarding U.S.D.A. treatment of such
farm credit or benefit application. (See consent-decree, class definition, pg.
5, No.2 (a).

2. CLAIMANT : The term “Claimant™ shall mean any person who
submits a claim package for relief under the terms of this Consent Decree.
(See consent-decree, pg. No.2, definitions 1 (c).

MANAGERS : (1) usda lawyers (2) farmers lawyers (3) judges (4)
ADR.
(5) JAMS-Endispute, Inc., (6) adjudicator, and others.

In the Consent Decree, Farmers and Claimant are two different groups of
people: (1) FARMER : The number of Farmers / names is limited to those in
USDA records / files, except a few. (2) CLAIMANT : The Claimant is any
person, (Claimant is a Loophole. What would pay the MANGERS the most
money, a handful of Farmers or many Claimants?)

CLAIMANT definition (no 2. above) is one of many disastrous flaws /
loopholes in the Consent Decree. This word open the door for anyone to
apply for relief.

THE MORE THE BETTER: It appears, the way U.S.D.A. attorney and
the Farmers attorney defined and used the word “Claimant™ made it possible
for any person, along with the Farmers to file a claim. This was a great way
to get 90,000 claims quick (see EWR report). It appears someone wanted
more than enough claims to file their timecard.

CATCH ME IF YOU CAN : It appears, the Lawyers wanted lots of
Claimants quick, So they could process the Claimants claims quick and get
paid quickly. (Where were the supervisors of the lawyers?)

The Consent Decree Managers aware or unaware, allowed the Consent -
Decree to be carried out while the Farmers loudly cried out to them for help.
The Farmers was illegally forced to be a sacrifice for Managers who carried

out unlawful act (s).
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The way the word Claimant was defined and used by the Lawyers, would

allow for any person along with the Farmers to file a claim in this law-suite,
and this would quickly lead to approximate 90,000 claims (see EWG report).
Was this by design? Let us try to see.

moom
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Claimants apphed

Claimants accepted

Claimants paid

Farmers applied
Farmers applied

Farmers paid

All lawyers fee
Adjudicator fee
Arbitrator fee
fee

Facilitator

Jams Inc. fee

90,000 x §65,500.00 =

22,000 x $ 65,500.00 =

13,411 x $65,000.00 =

15,000 x $ 65,000.00 =
10,000 x § 65,000.00 =

$ 5,850,000,000.00

$ 1,430,000,000.00

$

$
$

$

S

871,715,00.00

975,000,000.00
650,000,000.00

unknown
unknown
unknown
unknown

unknown

unknown

Did U.S.D.A. make known to there own lawyer the number of Farmers in
U.S.D.A. files?

Using U.S.D.A. files in the early stage of negotiating the consent decree,

would have allowed U.S.D.A. attorney to hold the plaintiff lawyers to those
Farmers / names in U.S.D.A. files, except a few. (see example “D” above.
The figures above are approximate).
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It appears, the Managers did not request how many farmers was in the
U.S.D.A record / file, also it appear the Managers knew the more Claimants
you have the more money the government could be charged ( Loophele in
the Consent Decree, nobody will catch it before the Managers get paid ).

Not using U.S.D.A. files, allowed U.S.D.A. lawyers and the plaintiff lawyers
to come up with a Consent-Decree that would backfire on the lawyers in
several areas when the Consent Decree was carried out.

The Farmers now see the Managers / lawyers negotiated a Consent Decree
that would allow Claimants to enter into the lawsuit that was suppose to be
designed for Farmers only. (Was the U.S.D.A. lawyer asleep)?

Did the Managers have a hidden plan? Only a Congressional Investigation
will reveal the truth. One thing for sure someone do not want to share with
the public detail information about how much money has been paid out to

1. All Lawyers 2. Facilitators 3. Adjudicators 4. Arbitrators 5. Monitors
6. Jams Inc., and when they got the money (date). Also, it appears someone
is protecting some of the Managers of the Consent Decree. { We can hold
them (Farmers) off until the Statute Of Limitations runs out ).

The Consent Decree had specific dead-lines for the Farmers and Managers
to meet, but the way the dead-lines was wrongly enforced by some of the
Managers, allowed it to favored the Managers. Let me explain : If a Farmer
missed a deadline (date) he was out of the law-suite, but if a Manager missed
a deadlines he would be allowed extensions.
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SOLUTION: 1.Using the Consent Decree Class Definition for Farmers,
obtain all African American Farmers file /names from U.S.D.A. and pay
them. ( If u.s.d.a. will give you the farmers files)

The above solution is so simple only a few lawyers in this country would not
have figured it out, but someone chose a very BAD-SOLUTION allowing
Claimants to file claims. Tt appears the more Claimants the better.

Early in the process, the Farmers attorneys and U.S.D.A. attorneys should
have gone to U.S.D.A., and obtained the name of all African American
Farmers (15,000 approximate) and paid them, then allow one year for the
rest of the Farmers to come and sign up to be paid.

‘When the Claimants (any person who submit a claim package) submitted
claims by ten’s of thousands, it did not take long for the Farmers - Claims
to get lost among the Claimants-Claims { paper work ). See example below.

EXAMPLE : 15,000 Farmers ---—- in U.S.D.A approximate
75,000 Claimants ---- see EWG report

90,000 claims

It also appears someone was interested in filing lots of claims (get paid) on
many Claimants instead of filing a few claims (get paid) on a few Farmers.

Mean while, back on the farm, the Farmers are watching the mailbox, and it
do not take long to hear of the good-news concerning Claimants getting
paid 8 50,000.00. With the good-news spreading the nation, farmer Joe
would ask farmer Bo, have he been paid. 1t did not take long for all Farmers
to sce, Claimants were getting paid, but not the Farmers.

By December 2002, the Farmers knew they had been given bad seeds
(Managers) because the Managers were wrongly producing in the

Name Of Justice, and to make matters worse, the Managers were giving the
Farmers the run-around when they complained.

The Farmers in this law-suit request Congress to take all necessary action to
solve this problem ( see SOLUTION above) and other problem,

50F 6
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After Congress set in motion an act, that was to help correct the wrong that
was committed by U.S.D.A. against African American Farmers. No sooner
than Congress authorized other Managers to rightly carry out the best
solution for the problem, all hell brook loose. Let me explain : Congress
trusted Managers to do what was right toward the Farmers. But the
Managers abused Congress Trust by :

1. Drafting a Consent Decree that would disqualify most of the FARMERS.

2. The Managers designed and defined into the Consent Decree loophole (s),
the word CLAIMANT.

3. The Managers made up rules as they went.
Why would the Managers do this?

When you go back over the paper-trail you will see the Managers was
trusted with who get paid, including themselves. The Managers knew there
was no one directly watching them, that would keep them on track. So the
Managers used LEGAL-DOCUMENTS for illegal gains.

The Managers Designed the Consent Decree in a way, that Farmers who
qualified for relief, would easily be declared disqualified.

Also, the Managers defined the word “Claimant,” so any persons could
apply for relief, and easily qualify for relief.

The U.S.D.A. Lawyer should have caught this and nipped it in the bud,
because U.S.D.A. have all the Farmers names (approximate) in U.S.D.A.
files. Was U.S.D.A. Lawyer asleep?

When the Farmers realized they had been wined & dined by their Lawyers to
set them up for a fall, the Ambiguous Consent-Decree was being carried out.

The Farmers would not have known there was something wrong, until they
noticed, there were so many Claimants / non-farmers being paid.

The Managers wrote into the Consent-Decree the word “CLAIMANT.”
This word would allow anyone along with Farmers to to apply for relief.

SOLUTION : Using the Consent Decree Class-Definition for Farmers,
obtain all African American Farmers file / names from U.S.D.A. and pay
them. (If U.S.D.A. will give them to you).

6 of 6
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Black farmers want case reopened
NICOLE NASCENZI World Staff Writer

Several hundred people attended an informational meeting Saturday at the Greenwood Cultural Center to learn about
an organization's attempt to reopen a case in which the government was accused of discriminating against black
farmers.

More than 20,000 black farmers filed a class-action lawsuit in 1997, alleging racial discrimination in farm lending
practices by the U.S. Department of Agriculture. As part of the settlement, the government has paid more than 8641
million in claims, according to the USDA.

Leaders of the Tennessee-based Black Farmers and Agriculturalists Association Inc. believe the scttlement s flawed
and filed a motion to reopen the case April 14 in the U.S. District Court in Washington.

"T believe this motion will go to the Supreme Court,” said James W. Myart Jr., an attorney for the group.
Myart said if the motion is denied he will begin a new class-action lawsuit.

The case should be reopened because the government violated the due-process rights of black farmers and their
descendants by not notifying them of the first lawsuit, said Jay Dyson, the group's communications director.

Black farmers have not been treated fairly by the USDA and have been denied resources because of their race,
Dyson said. This discrimination has forced many farmers to sell their land.

In 1910, blacks owned nearly 16 million acres of farmland and today blacks own less than 2 million acres, he said.

"This is the most important movement black folks can be involved in," said Thomas Burrell, Black Farmers and
Agriculturalists Association president.

Some Oklahomans received false petitions soliciting money for the lawsuit, Dyson said.

According to a report by the Better Business Bureau of the Mid-South in Memphis, the bureau has received
complaints about an organization called the Black Farmers Agriculturalist Association "soliciting $100 from
consumers and attempting to gain signatures for a petition.”

Dyson said his group has heard about the bogus petitions but is not responsible for the false questionnaires.

People interested in taking part in the Black Farmers and Agriculturalists Association's actions can join the nonprofit
organization for a $100 membership fec, he said.

Joining the organization and completing its questionnaire does not make them part of the class action. Dyson said it
is too early in the legal process to join the suit.

Kenneth DeJar, a local black farmer, said he attended Saturday's meeting to learn about the organization and its
plans.

"This is something that is needed in the community,” DeJar said.

{consent.hbm Black Farmers and Agriculturalists Association: www.bfaa.net

www. tsda.govid
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Tulsa World (Oklahoma)
March 18, 2004 Thursday Final Home Edition
SECTION: ACTION LINE, NEWS; Pg. A2

Beware 'Black Farmers Agriculturalist' scam
PHIL MULKINS World Action Line Editor

What do you know about the "Black Farmers Agriculturalist Association," its petition and its request for $100 dues
to join a suit to collect slave reparations? — M.T., Tulsa.

The Better Business Bureau has received many phone calls recently on the "Black Farmers Agriculturalist
Association” in Covington, Tenn. It has been targeting this area with a questionnaire, an application and asking for
$100. The Bureau urges extreme caution with this "application" as the organization is a mystery to the Bureau.
A report from the Better Business Bureau of the Mid-South, Memphis, says the Association operates out of a post
office box in Covington, Tenn. Bureau records show it is "soliciting $100 from consamers and attempting to gain
signatares for a petition.”

The bureau has requested basic information about the organization on two occasions, but the organization has
declined to provide any information. As of Jan. 28, two phone numbers for the company play recordings stating its
voice mailbox is full; so neither the Bureau nor Action Line has been unable to contact the company by phone.

Tulsa Bureau President and Chief Executive Officer Rick Brinkley said "Bureaus around the country are reporting
large numbers of inquiries on this organization. However, the company will not respond to information requests. We
have received copies of the its materials and questionnaire asking if people feel they have ever been discriminated
against.”

Whilec many might respond "yes" to such questions, the material makes it clear the organization will "only send the
responses of dues-paying members to its attorney” -- apparently for inclusion in "Pigford v. Veneman (formerly
known as Pigford v. Glickman}, a class action lawsuit brought by African American farmers who alleged the USDA
discriminated against them, based on race, in its farm credit and non-credit benefit programs. April 14, 1999, the
court approved a consent decree -- ending the case."

The material Brinkley obtained says the association "is working on behalf of black citizens of the United States to
et a previous lawsuit reopened against the USDA. The USDA has over $11 billion of our forefathers’ money
waiting to be shared to all black citizens of the United States. But it's locked away. Two years ago people
misinformed the public and said only black farmers were eligible to apply for the money but that was not the case.
Unfortunately, for the general black public, we did not know the exact truth and time to file, and the deadline to mail
in the application was upon us. Only now are we given the truth about the lawsuit which requires the petition to
reopen. That's where the association comes in -- to finish giving out to the black citizens their '40 acres and a mule' -
- reparation money due to our forefathers who is now dead and gone, for their sweat and labor." The Portland Office
for the Black Farmers Settlement said the deadline for class inclusion was Oct. 12, 1999, The USDA Web site --
www. asda.gov/da/status im - offers a case summary and figures on the $650 million payout.

Submit Action Line questions to 699-8888 or by c-mail at phil mutkins@iulsawortd.com. Action Line pursues
consumer complaints submitted with photocopies of documentation to Tulsa World Action Line, P.O. Box 1770,
Tulsa, OK 74102-1770.
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Black farmers seek justice

By: Nikki Davis Maute
Hattiesburg American
July 26, 2004

Black farmers and their supporters were vocal Saturday in their demand that the federal government stop foreclosing
on African American farmers and release the $2.5 billion they say belongs to them.

Nearly 2,000 people - from as far away as Texas - roared their approval at the Lake Terrace Convention Center in
Hatticsburg as they agreed to endorse a declaration by the Black Farmers and Agriculturists Association Inc., to
challenge what they say is a government conspiracy to deny them money from a civil rights lawsuit settlement.

The Hattiesburg turnout - one of many similar gatherings in Mississippi and other states - surprised organizers who ha
set up for about 1,000 people. "This is the best we've had, but we are in Mississippi where the potential for black
farmers who were denied their rights is the greatest,” said Thomas Burrell, president of the black farmers organizatior

In 1999, the U.S. Agriculture Department set aside the money to settle a class action fawsuit filed by black farmers
who had been shut out of federal farm programs. The general payout was $50,000 to farmers or heirs who qualified.
The idea of reeciving a $50,000 settlement for participants brought smiles to many faces.

"That's the amount of money that the government paid to 13,000 folks,” Burrell said. "But they still have $2.3 billion
of our money and let me assure you the U.S. Agriculture Department will give our money to boll weevil protection
or tobacco farmers if we don't fight them."

To file a claim, farmers or their heirs had to prove they had been denied a loan between 1981 and 1996. They had
until Oct. 12, 1999 to apply. The black farmer's group also wants the settlement set aside and the deadline extended.

"The real problem today is most black folks did not file by Oct. 12," Burrell said, "and we are saying we did not
know becausc they did not teil us and they were supposed to." Burrell asked for a show of hands for anyonc who
received $50,000. One farmer raised his hand. "If you got the $50,000 did you get all you are entitled to?" Burrell
asked. "Did you know that you are entitled to apply for another $1.54 million to buy land and seeds and equipment
to farm again?"

After the meeting, the farmer who had applied and been paid declined to comment.

Burrell rallied support for the lawsuit by taking USDA Secretary Ann Veneman to task. "Miss Ann is sitting on our
money," he said. "Are we going to let Miss Ann get away with this?" The crowd was unanimous and loud in their
criticism of Veneman. "Some people in this room are not farmers,” Burrell said. "This has nothing to do with it. Tt
all deals with people who tried to borrow money from the USDA and their heirs.”

While the meeting was free and open to the public, Burrell invited the participants to join the black farmers group.
The fee is $100. "We've got to have the money to fight this," Burrell said. "We are taking this fight to all of
America. It's our money.”

Burrell urged blacks all over the U.S. to ask their congressmen and senators to investigate what he said was the
fatlure of the USDA to carry out the terms of the lawsuit that settled the class action lawsuit in which the federal
agency discriminated against black farmers.

Deloris Otis of Galveston, Texas, said she was ready to challenge the government. Growing up on a Texas farm,
Otis said she was unaware that the lawsuit was settled and she could have been entitled to the money. "Oh yes, we
will join this group," Otis said.

Burrell also cited a report by the Environmental Working Group and the National Black Farmers Association that
accuses the Bush administration of spending millions of dollars to "willfully obstruct justice” by denying the claims
of black farmers."

CoHins farmer John E. Rankins said he's glad that someone is finally talking about the money black farmers are due.
"l did not know | could file," Rankins said. He said his father was a farmer. "They ought to just go ahead and pay,”
his wife, Daisy said.
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November 9, 2004
Defendant A No-Show In Slavery Scam Trial

By Andy Wise

OXFORD, MISSISSIPPI -- A Georgia man fails to show up for the second week of his trial on charges he bilked
African-Americans in a bogus slavery reparations scheme.

Morris James of Montezuma, Georgia, faxed a Jetter to U.S. District Court Judge Michael Mills of the Northern
District of Mississippi over the weekend, saying he is in a Georgia hospital undergoing tests for an unknown
medical condition.

"Judge Mills informed the jury that the case would be recessed until Thursday for what the judge described as a
medical necessity," says John Hailman, Criminal Division Chief for the U.S. Attorney's Office in Oxford.

James and his company, National Resource Tnformation Center Inc., face 26 counts of fraud. A June 2003
indictment says James, his associates and a bank of telemarketers targeted predominantly black churches and
neighborhoods in North Mississippi "to solicit and receive fees for providing, preparing, and processing applications
for government compensation from a Black Farmers' Lawsuit and a Black Heritage Tax Credit.”

Federal prosecutors say the tax credit does not exist, and the Black Farmers' Lawsuit was scttled by the U.S.
Department of Agriculture in 1999. "Claiming tax refunds or credits for slavery reparations is illegal,” says Eileen
O'Connor, Assistant Attorney General for the Department of Justice's Tax Division in Washington, D.C. "The
Justice Department is taking vigorous action to stop the promotion of schemes that undermine the federal tax system
and leave honest taxpayers footing the bill."

"I don't know if I should answer any questions right now," James said at his jury selection November 1. U.S. District
Court Judge Duross Fitzpatrick for the Middle District of Georgia signed a preliminary injunction against James in
2003. The injunction bans James from distributing letters that promote false claims of tax credits for slavery
reparations. It also forces James to stop distributing information about the offers and to turn over his chient lists.

In 2001, the On Your Side Investigators first received complaints about Ella Thomas of Fayette County, Tennessee.
The complaints alleged she had been visiting predominantly black churches, disseminating letters addressed to
"Black Americans." The letters encouraged them to send $50 and a completed 1040A federal tax identification form
to James' company in Montezuma. Tn exchange, they would receive $43,000 in tax credits or cash as rostitution for
the wrongs of slavery.

A Whitehaven woman who asked not to be identified fell for the scam. She said she personally handed Thomas
eight money orders at a total of $200 to collect slavery reparations for every member of her family. "(Thomas) told
us they would be sent to Georgia, and that we would receive money in four to six weeks," said the woman. The
money never came. Then the calls started coming — 50 a week to the Mid-South Better Business Bureau
complaining about Thomas, James and the slavery scam. The bureau's agents discovered there never was a tax
settlement or credit for slavery reparations.

"It had just enough of an air of legitimacy to suck people in, and yet it was completely bogus,” says Randy
Hutchinson, President of the Mid-South BBB.

Three years ago, we found Thomas at her home in Moscow, Tennessee. We asked her how many people actually
received their $43,000. "Well, lots of folks." said Thomas. "T don't even want to tell yow." When we accused her of
being James' agent and collecting money for his scam, Thomas said, "Look, I only tell (potential investors about the
opportunity). T they want to mail them, they mail them.”

Federal investigators say James, through agents like Thomas, may have duped more than 6,000 African-Americans
into "investing" in the slavery reparations scam. Tt is not clear how many may have fallen victim in the Mid-South,
although "3 On Your Side" received complaints about the same scam in Batesville, Mississippi, Tipton County,
Tennessee and Northeast Shelby County.

Clyde Crawford of Arlington, Tennessee, gave hundreds of dollars in money orders to James through Thomas for a
chance at getting his slavery reparations. It never oceurred to him it could be a scam.
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"I guess it was a little bit of over-reaction on my behalf,” says Crawford.

Tom Burrell, supporter of James and President of the Black Farmers' Association, says it's not a scam, and the black
farmers' lawsuit is still alive. He says the African-Americans who paid James were buying "memberships" to secure
a spot in any future pay-out from the suit.

"Individuals who paid memberships paid memberships for their interest to be represented in this lawsuit,” Burrell
says. "There was never any guarantee (of compensation).”

Thomas has not been charged in connection with James. James must show up for court Thursday, or he could be
declared a fugitive.
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The Watch Box

Alabama Watch’s Consumer Column
Published Periodically

June 2004

THERE’S MORE TO THE BLACK FARMERS’ LAWSUIT THAN MEETS THE EYE

On Saturday, June 12, thousands of people flooded the Montgomery, Alabama Civie Center for a “seminar” on the
Black Farmers® Lawsuit organized by the Black Farmers & Agriculturalists Association out of Tennessee, Arkansas
and Delaware. Alabama Watch had tried in vain to contact this association over the years because we knew that out
in the rural counties somebody was “signing up” people for the Black Farmers Lawsuit to the tune of $10 to S150
and asking for folks’ social security numbers. Thomas Burrell, President of the BFAAA never returned our calls,
but when he came to Montgomery we got the chance to talk with him. Burrell told me his organization is a
membership political organization, not a 501 (¢)(3) and that membership is $100 a year.

1 asked President Burrell how he financed renting the Montgomery Civic Center and the huge advertisement in the
Montgomery Advertiser and he told me the cvent was fully funded by his mombers. Bureell brought about 50
people with him from surrounding states. This event costs a lot of money.

Burrell would neither confirm nor deny that his organization was involved in the rural scheme to sign folks up fora
lawsuit or for a potential reopening of the lawsuit. He denied that his organization charges people money, and
indeed, T saw no money changing hands at the Civic Center in Montgomery. Burrell explained that what his
organization is trying to do is reopen the case with a motion called a writ mandamus (a writ issued to compel a
lower court or a government officer to perform latory or purely ministerial duties correcily). He went on to say
that the lawyers in the case were grossly incompetent, that claims have not been paid, and that the basis of this writ
is ineffective counsel. Burrell claims only 13,000 black farmers have been paid from the settlement. Attorneys
dispute that number.

I spoke with LL. Chestnutt, one of the attorneys in the original suit, and he said there is a “slim to none™ chance that
the court will reopen the case. He said claims are still being paid, but the claimants must prove they qualify for the
settlement. Chestnutt and Sanders publicized the Black Farmers Lawsuit widely urging people to sign up before the
deadline. The firm has also gone public asking people not to give anyone any money nor their social security

number in the seemingly endless rounds of “lawsuit sign-ups” that continue to be held in Alabama’s rural counties.

Digging for the Truth

We believe that it is disingenuous, at best, for the BFAAA to advertise that black farmers and /or their survivors
ought to sign up to reopen this lawsuit when the reopening of the suit is a question of law. Ttis cruel to get people’s
hopes up for what may be nothing, and it is worse to take money for the sign-ups, if the BFAAA is behind that
effort. This writ is a question of law, and the responsible thing to do would have been to sign people up after the
suit is successfully reopened.

We believe that the Attorney General’s office has a responsibility to investigate this whole matter and take a public
position on what is going on. We think the press should dig a little deeper before reporting on this case. People
traveled hours, from all over Alabama, to get to this “seminar”,

Clearly, African American farmers have suffered discrimination and land loss in Alabama. That’s the whole point
of the lawsuit. There was wide and adequate publicity by the Jaw firms involved to seek out people who should sign
up for the settlement, and time limits were clear.

However, peaple are not clear on how to qualify for the settlement. It is the lack of clarity that allows rumors to run
rampant and sets the stage for further exploitation of Black rural people. We stand by our original advice NOT to
give anybody any money or your social security number. Again, we call on the press and the Attorney General to
dig deeper, and to publicize advice for rural black Americans who have already been exploited and cheated.

Understanding the Case:
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In 1997, a number of African American farmers filed a class action on claims of racial discrimination in farm
lending and benefit programs. The case name is Pigford v. Veneman. The class of people in the lawsuit had to
have:

?  Farmed, or attempted to farm between January 1, 1981 and December 31, 1996;

?  Applied to USDA during that time for a loan, or participation in a federal farm credit or benefit program;

? Believed they were discriminated against on the basis of race in USDA’s response to their application and

? Filed a discrimination complaint between January 1, 1981 and July 1, 1997 regarding USDA’s treatment of
their application for help.

The farmers who filed the case and USDA came to an agreement and entered into a 5-year Consent Decree.
Potential claimants who had not previously filed claims were given until September 15, 2000 to file affidavits
indicating why their filing was late. An Arbitrator, Michael Lewis, was assigned to make the decision on those
claims. A total of 61,844 late claim affidavits were filed. To date, 56,388 have been rejected and 1,050 have been
approved.

The approved claimants can choose one of two tracks for processing their claims, Track A or Track B.

What Black Farmers Got:

Under Track A the farmers got a blanket payment of $50,000 plus loan forgiveness and some offset of tax liability,
or 83,000, depending on the circumstances. Track B has a higher standard of proof and those cases will get

individual amounts.

Both tracks will get priotity consideration on a one-time basis to buy, lease or otherwise acquire property in USDA’s
inventory, for priority consideration for loans and technical assistance.

Applications for these services must be made by April 14, 2005 by people who have been deemed part of the class.
Alabama Watch is a nonprofit nonpartisan statewide consumer group representing the interests of Alabama families

and small businesses. The website is www.alabamuvwaich.org, and you may reach Alabama Watch by calling 1-800-
449-7515 or by e-mail at infoigiclabamawatch.org.
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PREPARED STATEMENT OF LAWRENCE C. LUCAS

The U.S. Department of Agriculture (USDA) Coalition of Minority Employees,
“The Coalition” is a multi-ethnic, multi-cultural, multi-racial organization with 55
presidents in 34 states. The Coalition is committed to changing the discriminatory
culture at USDA and holding proven discriminatory officials and others accountable
for reprisal against employees and farmers. The Coalition has informed USDA lead-
ership on numerous occasions regarding the Department’s historical and lingering
problems; resulting in demoralized employees, injured customers and the wasting of
millions of taxpayer dollars on the Department’s dysfunctional civil rights process.

Currently, there have been thirty or more Class Action (employee) lawsuits that
have been filed and a backlog of thousands of employee and farmer complaints re-
quiring processing generated by discriminatory officials whose wrong doings go ig-
nored. The US Equal Employment Opportunity Commission (EEOC), Office of Fed-
eral Operations, in a report dated February 26, 2003, confirmed “The Coalition’s”
allegations regarding the longstanding systemic problems in civil rights administra-
tion and processing. Despite the failures and shortcomings cited in the EEOC re-
port, the Department is still in a state of denial, attempts to gloss over its systemic
problems and fails to implement legal settlements regardless of the merits of these
cases.

The purpose of my testimony is to inform, apprise and sensitize members of this
Committee and the American taxpayers of the terrible wrongs inflicted by USDA
on this Nation’s Black farmers and its employees.

Officials responsible for protecting the rights of Black farmers have failed, by con-
cocting a scheme to block settlements and obstruct justice . . . as reported by Black
farmers and the recent report written by the Environment Working Group (EWG).
Those responsible for this mess are said to include the U.S. Department of Agri-
culture (USDA), the U.S. Department of Justice (DOJ) and the Attorneys for the
Black farmers. Poorman Douglass, court ordered contractor, with a budget of only
$385,000, was responsible for the administration of an inadequate notice process,
that resulted in their failure to deliver timely information to Black farmers.

“The . . . settlement is a complete failure,” said Marianne Calendar, a lawyer for
the Environmental Working Group (EWG.) “In part, it was the plaintiffs’ lawyers
who failed them. They took advantage of every aspect of the court’s rules and the
settlement’s shortcomings to avoid responsibility. Black farmers failed to benefit
from a consent decree that was supposed to remedy years of a “sophisticated, race-
based system of intentional discrimination” that encouraged government officials to
discriminate against them, by obstructing and denying the efforts of Black farmers
to obtain loans and other programmatic assistance.

At the last hearing of the House Judiciary Committee, Subcommittee on the Con-
stitution, Tuesday, September 28, 2004, lawmakers said the 1999 class action settle-
ment did not help most of the farmers in the class. About 65,000 black farmers were
excluded because they did not file claims in time, said subcommittee chairman Steve
Chabot, R-Ohio. “We cannot in good conscience allow a settlement that leaves out
more potential claimants than it allows in to go unexamined or remain unresolved,”
Chabot said.

The Pigford Consent Decree, signed by Judge Paul Friedman in April of 1998, is
the written settlement agreement in the federal court case, Pigford et al v. Ann
Veneman, Secretary of Agriculture; was settled in 1999 between the U.S. Depart-
ment of Agriculture and Black farmers who sued the agency over race discrimina-
tion in loan practices and loss of millions of acres of land. Black farmers have com-
plained since the settlement was entered into that the process was flawed. The Agri-
culture Department acknowledged a past history of discrimination and agreed to a
two-tiered process of resolving claims. For both, claimants needed to prove that a
similarly situated white farmer was treated better than they. Many had trouble ac-
quiring evidence from USDA or local officials to establish unfair treatment. It ap-
pears that the wrong choices continue to be made by USDA officials, compounding
the injustices emanating from USDA’s failure to comply with the Consent Decree.

The settlement contained two options, Track A and Track B, Track A was a more
simplified process. Ninety-Nine percent (99%) of the claimants opted for track A.
This Track included a $50,000 settlement, plus $12,500 for taxes, forgiveness of pre-
vious federal loans and class wide injunctive relief. Track B was more difficult be-
cause the burden of proof was higher than in Track A. By opting for Track B, one
could receive actual damages, but again, the burden of proof had to be “beyond
shadow of doubt”. The class action lawsuit should have paid more than 30, 000 eligi-
ble farmers several billion dollars and provided them forgiveness on loan debts for
the USDA’s discrimination.
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To date, the lawsuit has compensated only 13,000 Black farmers $50,000 each,
leaving tens of thousands uncompensated and denying them at least 3 billion dollars
or more as well as the land stolen from them by the government. Over twenty-two
thousand one hundred fifty nine (22,159) “Track A” applications were accepted in
the lawsuit. On March 15, 2004, only 61% of the claims were ruled in favor of the
claimants and 39% were denied. Although some denials were reversed, no one else
has gotten paid in 2 years. The funds money dispersed is about $818,450,387, below
the $2.4 billion claimed by the government. It’s true that some people did get paid
in the lawsuit. However, many more farmers would have been paid had as required
by the Consent Decree, had they been notified by USDA. On April 14, 2004, the
statute of limitations ran out and more than 65,000 potential claimants were shut
out of the process, denying Black farmers an opportunity to prove their claims.

The Coalition is grateful to the Environmental Working Group (EWG) and John
Boyd, Jr., President, The National Black Farmers’ Association (NBFA) for the dra-
matic report entitled, “A Century of USDA’s Institutionalized Racism Subjects Afri-
can American Farmers to Dramatic Land Loss,” from which much of the data for
this document was obtained. USDA has a long and checkered past when it comes
to spending the American taxpayers dollars on lawyers and attorneys to protect
themselves against the wrongdoings, discriminatory activities, retaliation and
abuses against Black, minority farmers and employees.

The USDA Office of General Counsel (OGC) has a long track record of using gov-
ernment funds to pay big expensive outside attorneys to protect them from cus-
tomers and employees making claims against the Department. The reason for this
waste is that USDA OGC attorneys lack the credentials, expertise and authority re-
quired to do it themselves. In addition, they frequently abuse the system and fail
to apply laws appropriately. Many of them hide behind the government’s dysfunc-
tional abusive arcane civil rights process and successfully break the laws at the ex-
pense of the American taxpayer.

Based on historical data and widespread reports, papers filed in court and recent
Hearing “Status of the Implementation of the Pigford v. Glickman Settlement,” held
on Tuesday, September 28, 2004, U.S. House of Representatives, Subcommittee on
the Constitution, Black farmers are still suffering at the hands of a failed process
which was supposedly designed to protect them . . . not abuse them. This Congress
of the United States owes it to the American taxpayer and Black farmers to get to
the bottom of this dysfunctional process inside and outside USDA to right this egre-
gious wrong intentionally perpetrated upon Black farmers by those with their own
personal agendas . . . racism, sexism, reprisal, intimidation and other abuses.

The Department of Agriculture has denied payments to approximately 90 percent
of Black farmers, who sought compensation for discrimination under a landmark
court settlement the agency reached with African American growers five years ago,
according to a report released in July 2004, by the Washington-based Environ-
mental Working Group (EWG). A two-year investigation found that USDA officials
contracted with Justice Department lawyers who ran up a bill for 55,712 staff hours
reviewing the claims . . . again wasting taxpayer money. to aggressively fight the
farmers’ claims after the settlement of the $3 billion class-action lawsuit. The Re-
port states that of the 94,000 growers who sought restitution in a process set up
by the court, 81,000 were turned away. The report, funded by the Ford Foundation,
said the USDA’s actions “willfully obstructed justice” and “deliberately undermined”
the spirit of the settlement. Employees suffer from the same abuses and reprisals.

It has been proven that individuals including our own government have engaged
in a hideous, collusive effort to deny Black farmers not just those in the Pigford
class, but also the Black Farmers engaged in the administrative complaints process
post Pigford efforts to derail the justice they deserve.

Dan Glickman, Former, Secretary of Agriculture, Under the Clinton Administra-
tion, tried to fix the civil rights mess at USDA and briefed incoming Secretary, Ann
Veneman on the issues and the pitfalls of trying to change USDA historic racist cul-
ture. Mr. Glickman’s advice seemingly fell on deaf ears and the power stayed in the
hands of discriminating officials who continue to cover up for each other and distort
the facts. This generated many additional cases and resulted in new class actions,
fueling a culture of non-compliance with laws, settlements and Congressional man-
dates. This continues to this very day. Secretary Glickman the creator of the Office
of General Counsel, Civil Rights Division, for the purpose of solving the problem

. . instead they are part of the problem.

We must continue to expose those responsible for the injustices against farmers,
at the hands of USDA . . . the Justice Department, Court Ordered Monitors, Arbi-
trators and even their own Attorney. Hopefully, these Hearings will help eliminate
the institutionalized abuses partly due to poor USDA leadership and little to no ac-
countability. Lawmakers and others now recognize that the 1999 class action settle-



297

ment did not help most of the farmers in the Class. About 65,000 Black farmers
were excluded because they didn’t file claims in time due to a mostly flawed and
inadequate notification process. We are “sick and tired of being sick and tired.”

American taxpayer dollars are being used to fund abuses against Black and mi-
nority farmers as well as USDA employees. Hopefully, these Hearings will continue
to surface this travesty of justice . . . masterfully designed and perpetrated by those
seeking to thwart legal process. Upon corroboration of these allegations, I request
that Congress pass legislation (attached) to assure that the approximately 64,000
Black farmers who did not benefit from the Pigford vs. Veneman Lawsuit receive
a just and fair haring, on the merits of their cases.

The racial hatred and animus perpetrated by the USDA, dubbed, “The Last Plan-
tation,” persists like a plague. USDA officials at the very top rung, through inten-
tion, deceit, passivity, inaction and neglect, have knowingly allowed and even en-
couraged top government administrators and lawyers as well as local federal Farm
Service Agency officials across this land to trample on the civil rights of the Black
farmers and to make a mockery of our precepts of freedom and justice.

In closing, this is not a Republican problem or Democrat problem, but an Amer-
ican problem and America will have to deal with it.” The Agriculture Department
has steadfastly contended the agency’s record on civil rights laws has been exem-
plary. It cited numerous initiatives it has undertaken to give Black farmers a great-
er voice in the agencies organizational structure and its efforts to funnel more busi-
ness to minority farmers . . . at the same time causing their decline. These actions
undermine the intent of our constitution . . . freedom of speech and the James S.
Sensenbrenner, “No Fear Bill,” H.R. 169.

Too much has been lost and too much is at stake for Black farmers to just accept
that the solution in 1999 has failed more people than it has helped. USDA the “Peo-
ple’s Agency” established in 1862 under President Abraham Lincoln, has sabotaged
its reputation and credibility by creating conditions that make farm ownership im-
possible and a providing an unhealthy work environment for employees. I rec-
ommend for the above stated reasons that the Office of Civil Rights be put in “Re-
ceivership” until such time that the Congress and the Bush Administrations can be
guaranteed that this deplorable mess and dysfunctional system will be repaired
once and for all and stop being a burden to American taxpayers.
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DRAFT #4c¢

S.

H.R.

To amend an Act dated October 21, 1998, suspending the Statute of Limitations regarding claims
filed by African-American farmers against the United States Department of Agriculture.

Be it enacted by the Senate and House of Representatives of the Unifed States in Congress
Assembled,

Short Title
Section 1. This Act may be cited as “The Justice for Black Farmers Act of 2005".
Statute of Limitations Waiver Reform

Section 2. Section 741 of Division A of section 101(a) of Public Law 105-277 (112 Stat. 2681-
30), October 21, 1998 , “October Act”) is amended by:

(a) striking out “not later than 2 years after the enactment of this Act” in subsection “(a)” , and
inserting in lieu thereof the following: “not later than June 30, 2005", and

(b) adding at the end, the following:
“(h) All African American farmers who:

(1) farmed, or attempted to farm, between January 1, 1981 and December 31,
1996;

(2) applied to USDA during that time period for participation in a federal farm
credit or benefit program and who believed that they were discriminated against
on the basis of race in USDA's response to that application; and

(3) filed a discrimination complaint on or before July 1, 1997, regarding USDA's
treatment of such farm credit or benefit application,

are deemed to have an eligible complaint and may submit a claim for relief under the
1999 Consent Decree in Pigford v. Veneman (“Consent Decree”), notwithstanding any
other law, regulation, ruling, or decree .

“(i) The District Court for the District of Columbia, having jurisdiction over the consent
decree, shall appoint the following:
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(1) Special Masters to hear all claims under such Consent Decree, who shall have
authority to rule on all matters procedural or substantive which may come before
such Special Master from either Pasty;

(2) Special Prosecutors to represent the Federal government but no such Special
Prosecutor shall have been an employee of the Department of Agriculture or the
Department of Justice at any time after January 20, 2001.

“(j) Claimants may be represented by attorneys of their choice in these proceedings. The
Court may award attorneys’ fees and expenses (including expert witness’ fees) as
provided by the Civil Rights Attorney’s Fees Awards Act of 1976, 42 U.S.C. 1988.

“(k) Proceedings.

(1) Proceedings before such Special Masters under the Consent Decree shall
follow the Federal Rules of Civil Procedure (including the right to discovery),
except that, the District Court for the District of Columbia may modify such rules
as they apply to proceedings under the Consent Decree in the interest of justice.

(2)(A) Such Special Masters, following a hearing as provided in the Consent
Decree, shall rule for the Plaintiff, in “Track A” (as defined by the Consent
Decree) if he or she determines that a scintilla of evidence exists that
discrimination occurred and, in “Track B” (as defined by the Consent Decree) if
he or she determines that a preponderance of the evidence supports the plaintiff’s
complaint that discrimination occurred.

(B) Upon a finding for the plaintiff, the Special Master shall award, in Track A,
cash damages of $50,000, and such non-cash relief as such Special Master shall
deem appropriate and, in Track B, actual and punitive damages, and such non-
cash relief as such Special Master shall deem appropriate.

(C) In all cases, because of the admissions by the Department of Agriculture of its
discriminatory activity, the Special Master shall presume as a matter of law that
white farmers were treated more favorably than each plaintiff, except that the
Special Prosecutor may rebut such a presumption with a showing that the
preponderance of the evidence shows equal treatment between similarly-situated
white farmers and a plaintift.

(D) Any ruling , order, decree, or motion by the Special Master may be appealed

to the District Court for the District of Columbia having jurisdiction over the
Consent Decree.

“(1) Departmental Requirements.



300

(1) The United States Department of Agriculture (“USDA™) shall affirmatively
take such actions as necessary to ensure compliance with all applicable statutes
and regulations prohibiting discrimination.

(2) USDA shall report annually to the Congress (i.e. the House and Senate
Committees having jurisdiction over Agriculture, the Judiciary, and
Appropriations) on these actions and shall include n such report the information
required on Departmental beneficiaries served as required by section 10708 of the
2002 Farm Bill, 7 U.S.C. 2229a, and section 808a of the Fair Housing Act, 42
U.S.C. 3608a.

United States Department of Agriculture Program Reform for Black Farmers
Section 3. Office of Black Farmers' Affairs.

(a) There is hereby established within the Office of the Secretary in the Department of
Agriculture an Office of Black Farmers' Affairs.

(b) The Office shall be administered by an Assistant Secretary appointed by the President
with the advice and consent of the United States Senate.

(c) This Office shall include the following duties:

1.

To represent the Department and the Secretary in its
relations with Black farmers.

To monitor -

A Al activity resulting from the Pigford v. Veneman litigation,
including actions under the consent decree, as well as decisions
and other actions taken by the Special Monitor.

B. Any negotiations, litigation, or other proceedings resulting from
the rights and privileges granted under Section 2 of this Act.

To make all decisions on applications received from
African farmers and rural residents for loans, grants and other financial
assistance from any program administered by the Farm Service Agency,
Rural Housing Service, Rural Business and Cooperative Service, the Rural
Utility Service, Natural Resources Conservation Service, or any Offices
administratively located within the Mission Areas of Farm and Foreign
Agriculture Services, Rural Development, or Natural Resources and
Environment that provide loans, grants, or other financial assistance.

To perform all efforts of outreach to Black farmers. All activities
heretofore performed by the Office of OQutreach, the Office of Small and
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Disadvantaged Business Utilization, and the 2501 Program are redirected
and the Director or Administrator of each such Office or program shall
report to the Assistant Secretary established by this Act.

5. To assure, in regard to Farm Programs, that assistance shall be provided to
Black farmers on matters including, but not be limited to, the following:

A Education and training for farm ownership,
financial and farm management, market development, and sales;

Al Increasing farmland ownership, especially
for young and female farmers; to levels present in 1981:

Al Increasing loan levels to not less than
$10,000,000 per year for 10 years;

Al Technical assistance for conservation and
land management;

A Increasing grants to black farmer
community-based organizations to assist in outreach to black
farmers.

6. To prepare annual reports to the President and the Congress (specifically

the Commiittees of the House and Senate having jurisdiction over
Agriculture, Appropriations, and the Judiciary) on the state of Minority
farming and rural life in the United States.

(d) (i) The sum of not less than $1.5 billion is authorized to be appropriated for fiscal year 2005
and for each year for ten years thereafter.

(i) Such sums shall be funded from appropriations for the agencies, offices, or programs
administered by the Mission Areas of Farm and Foreign Agriculture Services, Rural
Development, or Natural Resources and Environment that provide loans, grants, or other
financial assistance.

(iii) At the end of ten years following the enactment of this Act, the Office of Black Farmers’
Affairs shall cease to exist, and all duties shall be returned to each agency from which they
emanated, or to the Office of the Secretary. The Assistant Secretary shall prepare a final report
on the activities of the Office of Black Farmers’ Affairs and on the state of Black

farming and rural life in the United States for the President and the Congress (as specified in
Section 3(c)(4)).

Section 4. Moratorium on black farm foreclosures. From the date of enactment of this Act, there
is hereby instituted a 10-year moratorium on all black farm foreclosures by the United States
Department of Agriculture or its agents.
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Section 5. First right of refusal to purchase foreclosed farms.

(2) All Black farmers shall be given the first right of refusal to purchase farms
foreclosures in the mid-atlantic and southern states that are acquired or held by the
Department of Agriculture or its agents.

(b) Loans shall be made available to such farmers from the Commodity Credit
Corporation for purposes of financing the acquisition of farms in Section 5(a).

Section 6. Definition. For the purposes of this Act the term “Black farmer” is defined as any
natural person who farms and who is Black or African-American.



