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REAUTHORIZATION OF THE
USA PATRIOT ACT (CONTINUED)

FRIDAY, JUNE 10, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 8:30 a.m., in Room
2141, Rayburn House Office Building, the Honorable F. James Sen-
senbrenner, Jr. (Chairman of the Committee) presiding.

Chairman SENSENBRENNER. The meeting will be in order, a
quorum for the taking of testimony is present. This hearing has
been called by the Democratic Members of the Committee pursuant
to clause 2(j)(1) of Rule 10 of the Rules of the House of Representa-
tives. They have chosen the witnesses. They have also chosen the
topic of the hearing, and the Chair now recognizes the gentleman
from Michigan, Mr. Conyers to make his opening statement.

Mr. CoNYERS. Thank you, Mr. Chairman, this is a special hear-
ing brought by the request of the Democratic side of the House of
Representatives. I thank you for complying with it. There are few
issues more important to this Committee, and I might add, the
Congress, than the war against terror and the PATRIOT Act that
accompanied it from a legislative perspective.

This not only affects the rights and privacy of every American,
but it impacts, the extent to which our Nation is able to hold itself
out as a beacon of liberty as we advocate for democracy, both here
and around the world.

For many of us, this process of hearings is not merely about the
extension of 16 expiring provisions that sunset in the PATRIOT
Act, but it is about the manner in which our Government uses its
legal authority to prosecute the war against terror, both domesti-
cally and abroad.

And as we hear from our witnesses today, I think we will dem-
onstrate that much of this authority has been abused.

We learn from Amnesty International about the routine torture
and degradation of detainees in American-run prisons that clearly
and obviously violate American and international law.

Both then White House counsel Gonzalez and the then Attorney
General of the Department of Justice, all with others, conspired to
create an end run around the international and United States laws
that criminalize that sort of behavior. While the Justice Depart-
ment has supposedly reversed these opinions, it still refuses to
charge those in its jurisdiction.

We expect that there will be testimony concerning the illegal de-
tention and mistreatment of individuals at Guantanamo Bay. A
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Federal Court has found their detention and denial of legal process
to be unconstitutional under the fifth amendment.

And after the recent confirmation that jailers have, in fact, dese-
crated the Koran on more than one occasion, it is clearly time for
the military to shut the Guantanamo facility down, and I join with
those Members of Congress that have urged that that happen. We
will also learn about the abuse of the immigration system to
unjustifiably detain and harass men of Middle Eastern descent.
The Department of Justice has held over 1,000 people in the wake
of 9/11 and the Inspector General has found the detentions to vio-
late the law. But no one has been punished and nothing has been
done to ensure that it doesn’t happen again.

Finally, we will hear about the failure of our Administration’s ra-
cial profiling tactics employed in the war against terror. Not only
are tactics like these immoral, they have been proven to be com-
pletely useless in the war on terror.

For example, the Government’s registration of 80,000 Middle
Eastern men who did nothing, did nothing but create a deportation
nightmare for families who had long been upstanding members of
our communities. And not a single terrorist was found.

Yesterday, the President announced with the usual fanfare that
we need to not only reauthorize

Chairman SENSENBRENNER. Gentleman’s time has expired.

The Chair recognizes himself for 5 minutes.

As I said earlier when I called this hearing to order, this hearing
was requested by the Democratic Minority. The Democratic Minor-
ity also stated what the scope of this hearing would be, which
would be the reauthorization of the USA PATRIOT Act. I am dis-
turbed that some of the testimony that has been presented in writ-
ten form by the witnesses today are far outside the scope of the
hearing which the Democratic Minority called and which they said
in their letter.

I am also disturbed that a number of the Members of this Com-
mittee who decided it was important to have this hearing and who
sent me the letter, which I complied with, aren’t here this morning.
Members have changed their travel schedules in order to partici-
pate in the hearing which they called. But, apparently they decided
it wasn’t important enough to show up, even though they thought
it was important enough to have this hearing. And I am going to
read off their names because these are the people who decided the
hearing was important enough to call, but not important enough to
participate in. Rick Boucher of Virginia, Zoe Lofgren of California,
Anthony Weiner of New York, Debbie Wasserman Schultz of Flor-
ida, Gerald Nadler of New York, Sheila Jackson Lee of Texas, Mar-
tin Meehan of Massachusetts, and Adam Schiff of California.

They are AWOL. And apparently they have decided that this
hearing is not important enough to participate in. Now

Mr. CoNYERS. Mr. Chairman.

Chairman SENSENBRENNER. I didn’t interrupt you, Mr. Conyers.

Mr. CoNYERS. I wanted to raise a point of order but I will be
happy to wait.

Chairman SENSENBRENNER. Now, this Chair has bent over back-
wards to be fair to the Minority and everybody else and to provide
plenty of due process on the question of reauthorizing the PA-
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TRIOT Act. We have had eleven hearings at the full and Sub-
committee level here. The Minority has been offered to provide wit-
nesses at all of the Subcommittee hearings. The two full Committee
hearings included the Attorney General and the Deputy Attorney
General. And this shows that I have worked in a bipartisan man-
ner to give everybody an opportunity to express their concerns
about the 16 sections of the PATRIOT Act that were subjected to
the sunset.

At each one of the hearings which were held at the Sub-
committee level, the Minority had at least one witness, sometimes
two, and there was an additional Subcommittee hearing that was
held at the end of last month at the request of the Minority, where
they were able to choose the scope of the topics that were discussed
at this hearing.

I also point out the American Civil Liberties Union has testified
four times before at the Subcommittee level. I guess they weren’t
able to say what they planned to say, and that is why they're
brought back here for the fifth time.

Now, since commencing this latest series of oversight hearings on
the PATRIOT Act, we have examined those provisions that are set
to expire at the end of this year and the scope of the hearings has
been broadened at the request of the Democrats to include provi-
sions that will not sunset and some issues that are only tangen-
tially related to the PATRIOT Act have also received formal Com-
mittee consideration. This was at the request of the Minority. And
it is a request that I was happy to grant so that there would be
full and complete discussion of this law.

Now, the American people expect and deserve that Members of
Congress will approach terrorism prevention in a thoughtful, fac-
tual and responsible manner. All too often, opponents of the PA-
TRIOT Act have constructed unfounded and totally unrelated con-
spiracy theories, erected straw men that bear no relation to reality,
engaged in irresponsible and totally unfounded hyperbole, or un-
justly criticized or impugned the honorable law enforcement offi-
cials entrusted with protecting the security of the American people.
These efforts that which often bear no relation to the reauthoriza-
tion of the PATRIOT Act, coarsen public debate and undermine the
responsible, substantive examination which must inform this Com-
mittee and Congress’ consideration of this critical issue.

As the Members of this Committee know, I have great respect for
the Rules of the House, and believe they should be enforced fairly
and uniformly. In keeping with the spirit of those rules, it is the
Chair’s intention to limit the scope of the hearing to the topic that
was chosen by the Democratic Minority that called this hearing
and chose the witnesses, which is the “Reauthorization of the USA
PATRIOT Act.” This should be a serious hearing on a serious sub-
ject and not a forum for assertions or complaints that concern mat-
ters unrelated to the PATRIOT Act.

Members and witnesses are advised that questions and testi-
mony not falling within the subject matter of the hearing chosen
by the Democrats will not be included in the hearing record pursu-
ant to House Rule 11, section (k)(8).

We will now hear testimony from the witnesses. Gentlemen from
Michigan.
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Mr. CONYERS. Thank you very much. I would like to——

Mr. NADLER. Mr. Chairman, point of order.

Chahrman SENSENBRENNER. The gentleman from Michigan is rec-
ognized.

Mr. ConYERS. Well, I would like to strike the requisite number
of words, Mr. Chairman, if I might at this time.

Chairman SENSENBRENNER. The gentleman is recognized for 5
minutes.

Mr. CoNYERS. I want to, again, thank you for complying with the
rules. But, I mean, we can do this in a friendly tone or a hostile
tone. I think that tells the story to everybody about what the real
environment is like here. But first of all, we have never had the
meeting that we were going to set. Number two, we have never, we
have never determined what the limits will be on this hearing, be-
cause I never talked with you about it. Number four, it is very im-
portant that we understand that in this Committee and in the
other body, we have gone way beyond the 16 sunsetting provisions
as we all know and there are more coming every day.

So to suggest to me and our membership that we are now going
to talk about the 16 sunsetting provisions precisely misses the
point of why we have asked for the hearing.

Chairman SENSENBRENNER. Will the gentleman yield.

Mr. CoNYERS. Of course.

Chairman SENSENBRENNER. The Chair has complied with the
rules. The Chair believes in complying with the rules. And the
Chair expects all of the other Members to comply with the rules,
which includes the Rules of the House of Representatives relative
to pertinence and relevancy and the Chair will enforce the rules as
they are written.

Mr. CoNYERS. Well, I am happy to have yielded for that informa-
tion. But section 1001 of the PATRIOT Act gave the Inspector Gen-
eral the responsibility of investigating “complaints alleging abuses
of civil rights and civil liberties by employees and officials of the
Department of Justice.”

All of the topics today that are before us with these four wit-
nesses fall under this category. It does not say only civil liberties
abuses under the PATRIOT Act, but civil liberties in general in
their totality. And all of the witnesses today I claim are experts in
this area.

So we didn’t come here to have a special hearing to be told that
we are only going to investigate 16 sunsetting provisions. That is
what we have had, nine, 10, 11 hearings about. The question is
about the issues of violations or abuses alleged of civil rights and
civil liberties. So we didn’t come here today to be muted by some
well-intentioned recitations of the rules by the Chairman.

And, I thank you. And I return the time.

Chairman SENSENBRENNER. The Chair strikes the last word and
recognizes himself for a very brief 5 minutes. First of all, the Rules
of the House and specifically, Rule 11 clause 2(j)(1) under which
this hearing is called, requires that the subject matter of the hear-
ings requested under this rule be confined to that measure or mat-
ter, which was the subject of the earlier hearing. Furthermore, the
letter that I received from the Democratic Members of the Com-
mittee, dated June 7, exercising the provisions of this rule, re-
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quested at least one additional day of oversight hearings be author-
ized or be conducted, “on the Reauthorization of the USA PATRIOT
Act.”

So both the rule and the letter requires that the testimony, in
order to be pertinent and relevant, be on the subject of the reau-
thorization of the USA PATRIOT Act, and that is specifically the
16 sections of the USA PATRIOT Act, which were sunsetted in the
law which was passed 3'2 years ago. I would like to get to the——

Mr. NADLER. Mr. Chairman, I have a personal privilege.

Chairman SENSENBRENNER. The gentleman will state his point.

Mr. NADLER. Thank you, Mr. Chairman. I gather that my name
was mentioned specifically by the Chair as not being present de-
spite the fact that I signed the letter. I point out for the record that
I walked in here at 8:27 a.m., put my jacket on the chair, put my
Diet Coke over here, put my papers here and walked out to the
staff room. The Chairman may not have noted my presence, but I
was here prior to 8:30.

Chairman SENSENBRENNER. The Chair notes your presence now.

Mr. NADLER. Now, Mr. Chairman may I strike the last word?

Chairman SENSENBRENNER. Well if the gentleman does not want
to listen to the witnesses, the gentlemen may strike the last word.

Mr. NADLER. I am very desirous of listening to the witnesses, and
I will be very brief. I would simply observe—I would simply, first
of all, second what the distinguished Ranking Minority Member
said about the role of this hearing and about the breadth of it. And
I would wonder why the Chairman seems so fearful of elucidating
any information beyond what he thinks proper. Are we afraid of
learning about this misconduct by agents of the executive branch
that traduce civil liberties? If that happened, if it happened, we
should know about it and we should discuss in this Committee
what actions to take about it. We should not be fearful of knowl-
edge and we should not be fearful of laying out to the American
people such information, officially laying out to the American peo-
ple information, the readers of much of which the readers of any
newspaper in the United States or the world knows.

Much conduct has occurred, I shouldn’t say that. Much conduct
has allegedly occurred which, if true, disgraces this country, spoils
its good name and action should be taken about that if true. And
we should learn about it. And I hope we are not fearful of learning
about the truth or falsity of those statements that we have all read
in the general press. Thank you. I yield back.

Chairman SENSENBRENNER. The Chairman will swear the wit-
nesses in.

Ms. JACKSON LEE. Mr. Chairman, point of order.

Chairman SENSENBRENNER. Today we are joined by Carlina
Tapia Ruano, who serves as first vice-president for the American
Immigration Lawyers Association. Next is Dr. James J. Zogby,
president of the Arab American Institute. Deborah Pearlstein is the
director of U.S. Law and Security Program, at Human Rights First.
And finally Chip Pitts is chair of the board of Amnesty Inter-
national USA.

I thank all of these witnesses for their attendance today and ad-
monish the witnesses to confine their testimony pursuant to the
Rules of the House and the scope of the letter that was sent to me
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by the Democrats calling this hearing. Would all of the witnesses
please raise your right hand and stand and take the oath.

[Witnesses sworn. ]

Chairman SENSENBRENNER. Let the record show that all of the
witnesses answered in the affirmative. Without objection, the wit-
nesses prepared testimony, will be included in the record at the
point they give their verbal testimony. We would ask that the wit-
nesses confine their verbal testimony to 5 minutes. And, first up
is Ms. Tapia Ruano.

Ms. JACKSON LEE. Mr. Chairman, point of order.

Chairman SENSENBRENNER. Ms. Tapia Ruano is testifying.

TESTIMONY OF CARLINA TAPIA RUANO, FIRST VICE-PRESI-
DENT, AMERICAN IMMIGRATION LAWYERS ASSOCIATION

Ms. TAariA RUANO. Good morning. My name is Carlina Tapia
Ruano. I am an immigration attorney practicing in Chicago, Illi-
nois. I am also the first vice-president of the American Immigration
Lawyers Association, a National Bar Association that represents al-
most 9,000 immigration lawyers and professors of immigration law.
I would like to thank Chairman Sensenbrenner, and also Rep-
resentative Conyers for allowing me the opportunity to address you
this morning. And also the fellow Committee Members, which in-
cludes Representative Jackson Lee from Texas, who is present this
morning.

I would like to talk about the PATRIOT Act and other initiatives
related to the PATRIOT Act post 9/11. But let’s begin with the PA-
TRIOT Act. The American Immigration Lawyers Association is
deeply troubled by some of the provisions found in this Act, such
as section 411 of the act, which expands the grounds of remov-
ability and deportability for individuals that engage in conduct that
we believe is constitutionally protected.

In addition, section 412 creates a certification process whereby
individuals can be designated suspect terrorists without ever being
formally charged as terrorists, thereby depriving these individuals
from the ability to defend themselves or to explain facts that may
have led to their incorrect certification. We would ask that Con-
gress address these provisions. We understand that in a democ-
racy, especially such as ours, which is in need of security, we must
have provisions which enhance security but we would also ask that
these provisions not deprive individuals of their individual rights
in the process of reaching the security. These provisions in the PA-
TRIOT Act are very troubling, but also troubling are other admin-
istrative initiatives that took place post 9/11 which are irrevocably
interconnected with the PATRIOT Act and what it is attempting to
achieve.

In my written testimony, I have provided an addendum that lists
chronically some of these administrative initiatives.

Today I would like to just address three in particular. First, the
blanket closure of administration judge’s proceedings; number two,
the failure to file charges against individuals being detained, in ef-
fect, indefinitely; and third, the evisceration of the Board of Immi-
gration Appeals, the only body that reviews decisions made by the
Immigration Agency.
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We, the American Immigration Lawyers Association, believe that
the Civil Liberties Restoration Act is a bill which should be strong-
ly supported by Congress and it addresses fairly in a measured
way these three concerns I have just addressed.

Lets go back and talk about them in a little more detail. Closing
of the immigration hearings. This took place as a result of the Sep-
tember 21, 2001, memo by the Department of Justice, which has
become known as the Creppy memo, which the Department of Jus-
tice repeatedly denied, existed for months. As a result of this
memo, hearings were ordered to be held in secret, not only the
hearing preventing the family members, friends, and of course, the
press, from attending, but the very fact that the hearing was tak-
ing place and its location and date and its subject matter was con-
sidered a matter of secrecy.

We believe that hearings should be held open. We believe that
in an open and democratic society such as ours, open hearings are
a necessity. And closed hearings, such as these, are a normal tool
of repressive regimes. Number 2, our concern with holding nonciti-
zens in jail indefinitely. Again, the Department of Justice on Sep-
tember 20, 2001, just a day before the Creppy memo and a full
month before the PATRIOT Act was enacted, authorized individ-
uals, non-citizens, to be able to be held in custody for 48 hours, or
an unspecified additional amount of time, if necessary. These are
regulations that circumvent, that totally ignore congressional man-
date in the very PATRIOT Act of putting a limit of 7 days to indi-
viduals who can be held in custody without charge.

The Department of Justice has not had to depend on the Immi-
gration Agency and the PATRIOT Act and its 7-day limitation. It
simply ignores them and it relies on its own regulation which re-
sults in indefinite custody. The Department of Justice’s own inter-
nal report, inspector general report dated April 2003, documented
that most of these post 9/11 detainees were held not only days,
weeks, months in custody without being charged. Ultimately those
individuals were charged with civil immigration violations. Not one
was ever charged with any offense related to the 9/11 attacks.

Chairman SENSENBRENNER. Ms. Tapia Ruano, could you wrap it
up? Your time is expired.

Ms. Taria RUANO. I would like to jump to the last concern, and
that is the Board of Immigration Appeals. And I will conclude my
comment with that. The Board of Immigration Appeals has, in fact,
been reduced to a nonexistent body. As a result of alleged reforms,
that body was dismantled, and in reducing the number of individ-
uals that was allegedly going to reduce the backlog, all, in essence,
it resulted in transferring its entire backlog to the Federal courts.

I practice in the Seventh Circuit. A circuit, which is not known
to be, in the past, friendly to overturning board decisions. Yet in
the last 2 years, it has been, has become renowned for overturning
board decisions as a result of the lack of review that exists due to
the BIA reforms. We would urge the Committee to look to policies
that provide security for our country, but not ignore or trample on
individual rights. Thank you for allowing me to address.

Chairman SENSENBRENNER. Thank you.

[The prepared statement of Ms. Tapia Ruano follows:]
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Chairman Sensenbrenner, Ranking Member Conyers and distinguished Members of the
Committee, my name is Carlina Tapia-Ruano and T am the First Vice President of the
American Immigration Lawyers Association (AILA). I am honored to be here today
representing ATLA.

AILA is the immigration bar association with more than 8900 members who practice
immigration law. Founded in 1946, the association is a nonpartisan, nonprofit
organization and is an affiliated organization of the American Bar Association (ABA).
ATLA members represent tens of thousands of American families who have applied for
permanent residence for their spouses, children, and other close relatives to lawfully enter
and reside in the United States; U.S. businesses, universities, colleges, and industries that
sponsor highly skilled foreign professionals seeking to enter the United States on a
temporary basis or, having proved the unavailability of U.S. workers when required, on a
permanent basis; and healthcare workers, asylum seekers, often on a pro bono basis, as
well as athletes, entertainers, exchange visitors, artists, and foreign students. ATLA
members have assisted in contributing ideas for increased port of entry inspection
efficiencies and continue to work through their national liaison activities with federal
agencies engaged in the administration and enforcement of our immigration laws to
identify ways to improve adjudicative processes and procedures.

Thank you for this opportunity to appear before you today on this very important issue. Tn
response to the September 11, 2001 terrorist attacks, Congress with insufficient
deliberation passed the USA PATRIOT Act (the “Act”). The Act includes a number of
highly troubling immigration-related provisions and casts such a broad net that it allows
for the detention and deportation of people engaging in innocent associational activity
and constitutionally protected speech, and permits the indefinite detention of immigrants
and noncitizens who are not terrorists.

The Bush Administration also has taken some deeply troubling steps since September 11.
Along with supporting the USA PATRIOT ACT, the Administration has initiated new
policies and practices that negate fundamental due process protections and jeopardize
basic civil liberties for non-citizens in the United States. These constitutionally dubious
initiatives undermine our historical commitment to the fair treatment of every individual
before the law and do not enhance our security. Issued without Congressional
consultation or approval, these new measures include regulations that increase secrecy,
limit accountability, and erode important due process principles that set our nation apart
from other countries.

In the 108" Congress, Members in the House and Senate introduced a bill, the Civil
Liberties Restoration Act (CLRA), that sought to roll back some of the most egregious
post-9/11 policies and strike an appropriate balance between security needs and liberty
interests. The CLRA (H.R. 1502), which was reintroduced in the 109" Congress by
Representatives Berman (D-CA) and Dellahunt (D-MA), would secure due process
protections and civil liberties for non-citizens in the U.S., enhance the effectiveness of
our nation’s enforcement activities, restore the confidence of immigrant communities in
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the fairess of our government, and facilitate our efforts at promoting human rights and
democracy around the world.

While every step must be taken to protect the American public from further terrorist acts,
our government must not trample on the Constitution in the process and on those basic

rights and protections that make American democracy so unique.

THE PATRIOT ACT: Deeplv Troubling Provisions

ATLA is deeply troubled by the following practices included in the PATRIOT Act :

Punishing innocent associations and constitutionally protected speech: The USA
PATRIOT Act includes provisions that;

e Authorize the Attorney General (AG) to arrest and detain noncitizens based on
mere suspicion, and require that they remain in detention “irrespective of any
relief they may be eligible for or granted.” (In order to grant someone relief from
deportation, an immigration judge must find that the person is not a terrorist, a
criminal, or someone who has engaged in fraud or misrepresentation.) When
relief from deportation is granted, no person should be subject to continued
detention based merely on the Attorney General’s unproven suspicions.

¢ Require the AG to bring charges against a person who has been arrested and
detained as a “certified” terrorist suspect within seven days, but the law does not
require that those charges be based on terrorisme-related offenses. As a result, an
alien can be treated as a terrorist suspect despite being charged with only a minor
immigration violation, and may never have his or her day in court to prove
otherwise.

e Make material support for groups that have not been officially designated as
“terrorist organizations” a deportable offense. Under this law, people who make
innocent donations to charitable organizations that are secretly tied to terrorist
activities would be presumed guilty unless they can prove they are innocent.
Restrictions on material support should be limited to those organizations that have
officially been designated terrorist organizations.

e Deny legal permanent residents readmission to the U.S. based solely on speech
protected by the First Amendment. The laws punish those who “endorse,”
“espouse,” or “persuade others to support fterrorist activity or terrorist
organizations.” Rather than prohibiting speech that incites violence or criminal
activity, these new grounds of inadmissibility punish speech that “undermines the
United States’ efforts to reduce or eliminate terrorist activity.” This language is
unconstitutionally vague and overbroad, and will undeniably have a chilling effect
on constitutionally protected speech.

e Authorize the AG and the Secretary of State to designate domestic groups as
terrorist organizations and block any noncitizen who belongs to them from
entering the country. Under this provision, the mere payment of membership
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dues is a deportable offense. This vague and overly broad language constitutes
guilt by association. Our laws should punish people who commit crimes, not
punish people based on their beliefs or associations.

POST 9/11 REGULATIONS AND POLICIES

Many of the post-9/11 regulations and policies of the Bush Administration have
undermined law enforcement officials’ ability to perform their duties, have done little to
gather worthwhile intelligence, have granted the executive branch broad powers to act in
secret, and have made it difficult for foreign visitors to maintain legal status. These
actions waste law enforcement’s valuable resources by focusing on people who pose no
threat to our national security, and violate fundamental principles of justice. The CLRA
would redress a number of troubling post-9/11 policies affecting non-citizens, including
the following:

¢ Closing immigration hearings and refusing to disclose basic information on
detainees: On September 21, 2001, the Department of Justice (DOJ) through what is
now known as the “Creppy memo,” ordered immigration judges to close all hearings
related to individuals detained in the course of the 9/11 investigation. Not only were
the hearings held in secret—excluding all visitors, family, and press—but the very
identities of the jailed individuals were withheld from public disclosure. Although
these cases involved no classified evidence, the records of these proceedings were
never released and court officials were prohibited from confirming or denying the
mere existence of the cases. To this day, the government refuses to provide any
information about these cases despite repeated Freedom of Information Act (FOIA)
requests. These FOIA denials were litigated up to the Supreme Court, which recently
declined to grant certiorari, leaving intact a split federal appeals court decision
upholding the denials.

The immigration process should be open to the public; secret hearings are the practice
of repressive regimes, not open and democratic societies. The CLRA would prohibit
blanket closures of immigration proceedings, authorizing closure only after a judge
has determined that there is a compelling reason to keep out the public or withhold
information in a particular case or portion thereof.

e Holding non-citizens in jail indefinitely without charges: The DOJ issued
regulations on September 20, 2001 authorizing the INS to hold any non-citizen in
custody for 48 hours or an unspecified “additional reasonable period of time” before
charging the person with an offense. Congress subsequently weighed in on this
subject in the USA PATRIOT Act when it authorized detention of up to 7 days before
charges must be brought in the case of certified suspected terrorists. The DOJ,
however, has never invoked that provision and has relied instead on its own open-
ended regulation as the legal justification for the detention of non-citizens without
charge. The DOIJ rule is unlimited in its application and can be applied to any non-
citizen. A DOJ Inspector General Report (April 2003) on post-9/11 detainees
documents how INS detained non-citizens for weeks, and in some cases months,



12

before charging them with immigration violations. Tellingly, none of the detainees
ever was charged with an offense related to the 9/11 attacks.

As amply manifest in its implementation, this rule violates a fundamental principle in
our constitutional system and in internationally recognized standards of fair legal
process—that no person should be subject to arrest and imprisonment without reason,
explanation, and due process. It also demonstrates that DOJ willfully circumvented
Congress’s mandate about how long an individual suspected of terrorist activity can
reasonably be detained before charging them. The CLRA would explicitly supersede
the DOJ regulation by requiring charges to be filed, and notice of charges to be
served, within 48 hours of the detention (unless certified as a suspected terrorist
under the PATRIOT Act provision). It also would require the detainee to be brought
in front of an immigration judge within 72 hours of being detained.

Keeping non-citizens jailed even after an immigration judge has found them
eligible for release: The Attorney General issued regulations on October 31, 2001
that require people in immigration proceedings to remain in custody even though an
immigration judge has found them eligible for bond. In its rationale, the DOJ does
not assert that immigration judges or the Board of Immigration Appeals (BLA) were
abusing their power or failing to keep terrorist suspects in detention. Rather, the DOJ
argues that the new regulation will “avoid the necessity for a case-by-case
determination of whether a stay [of a release order] should be granted in particular
cases.” This regulation effectively enables prosecutors to circumvent the considered
decision of independent adjudicators regarding the likelihood that an individual will
appear for future proceedings and the threat a detainee poses to the community.
Prosecutors present their case before the court, and if they should lose, they can
simply overrule the judge. It thus completely eviscerates the longstanding role of
immigration courts in making bond determinations and the BIA in reviewing those
decisions.

When an individual faces detention—a fundamental deprivation of liberty—a case-
by-case review is exactly what the principles of our judicial system demand.
Allowing the agency with the chief interest in prosecution (DHS) to also determine
whether an individual can be released from jail is a violation of fundamental
principles of due process. The CLRA would eliminate the power of DHS prosecutors
to automatically stay immigration judges’ bond determinations and it defines the
conditions under which temporary stays should be granted, giving the government
ample opportunity to demonstrate a person’s dangerousness while providing a fair
process of adjudication.

Denying bond to whole classes of non-citizens without individual case
consideration: The detention of non-citizens for indefinite periods without an
individualized assessment of their eligibility for release on bond or other conditions
raises serious constitutional questions. Although the Supreme Court has upheld
mandatory detention when Congress has expressly required such detention for a
discrete class of non-citizens, it has not authorized the executive branch to make
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sweeping group-wide detention decisions. Nevertheless, since September 11, 2001,
DOJ and DHS have established policies mandating the detention of certain classes of
non-citizens without any possibility for release until the conclusion of proceedings
against them. For example, all of the individuals who were detained on immigration
violations during the course of the post-9/11 investigation were subjected to a “hold
until cleared” policy. Even individuals who did not contest their removability, and
against whom final orders of removal had been entered, remained in detention until
the FBI cleared them. It bears repeating that the government never charged any of
these detainees with a terrorism-related offense.

DOJ and DHS also have extended mandatory detention policies to certain non-
citizens seeking asylum. In Matter of D-J, the Attormey General (AG) reversed a BIA
decision upholding bond to a detained asylum seeker from Haiti. The AG’s
precedent decision argues that releasing the individual on bond would trigger a wave
of sea-going migrations from Haiti and would divert Coast Guard resources from the
fight against terrorism. He then concludes, on that specious basis, that national
security interests necessitated the mandatory detention of all similarly situated
asylum applicants during the pendency of their proceedings. DHS’s (now defunct)
Operation Liberty Shield initiative reinforced this harsh and inappropriate policy by
subjecting all asylum seekers from 30-plus unspecified countries to mandatory
detention.

Unilateral executive branch decisions to mandatorily detain whole classes of
individuals contravene important due process principles and individual liberty
interests. The CLRA would require immigration authorities and immigration judges
to provide an individualized assessment of whether persons should remain in
detention because they constitute a flight risk or a danger to society. If not, the
CLRA would require their release under reasonable bond or other conditions.

Entering certain immigration status violators into a criminal database and
exempting the data from accuracy requirements of the Privacy Act: The DOJ
reversed a legal opinion drafted under a previous Administration, concluding that
states and localities, as sovereign entities, have the “inherent authority” to enforce
federal immigration laws, including civil violations of immigration law. This opinion
conflicts with the long-standing legal tradition that immigration is exclusively a
federal matter.  Moreover, by conscripting local police to serve as federal
immigration agents, immigrant communities will lose confidence in the police,
thereby undoing decades of successful community-based policing initiatives.

DOJ also announced in December 2001 that it would begin entering the names of
hundreds of thousands of immigration status violators into the National Crime
Information Center (NCIC) database so that local police could apprehend them.
Compounding the potentially disastrous consequences of this initiative is a regulation
DOJ issued in March 2003 that exempts the NCIC database from the accuracy
requirements of the Privacy Act. The database thus will provide information of
dubious accuracy to local law enforcement officials who have little or no training in
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immigration law, increasing the likelihood of unfair or unlawful arrests and
detentions or other civil rights abuses. To forestall some of these concerns, the
CLRA would require information entered into the NCIC database to comply with the
Privacy Act accuracy standards.

Implementing a discriminatory “special registration” policy: The National
Security Entry-Exit Registration System (NSEERS or special registration) imposes
new registration requirements on certain applicants for admission to the U.S. as well
as on certain non-citizens already living in the U.S. The latter requirement, known as
call-in registration, required all males 16 years of age or older, who were citizens or
nationals of one of twenty-five designated predominantly Muslim countries, and who
entered the U.S. as nonimmigrants before certain designated dates, to be interrogated,
fingerprinted, and photographed. Administration protests to the contrary
notwithstanding, the call-in registration program targeted people based on national
origin, race and religion, rather than on specific intelligence information. Billed as a
national security initiative, NSEERS obligated men from Muslim countries to register
so that the government could get a better sense of who was in the country. Dutifully,
more than 85,000 people registered; tragically, more than 13,000 of the registrants
were placed into removal proceedings due to immigration status violations. Although
many of the violations were technical and many registrants were on the path to
normalizing their status, they were placed in proceedings nevertheless.

As with the post-9/11 detainees, none of the call-in registrants was charged with a
terrorist-related offense, providing further evidence that this initiative succeeded only
in alienating immigrant communities, straining international relations, and diverting
precious law enforcement resources from identifying people who intend to harm us.
In December 2003, DHS wisely suspended certain re-registration requirements
associated with the program, but left other components intact. The CLRA would
terminate the NSEERS program in its entirety and provide relief from immigration
consequences to some individuals who were placed in immigration proceedings due
to this failed program.

Instituting “reforms” that severely undermine due process rights for immigrants
appearing before the BIA: Despite nearly universal agreement that our immigration
system 1s replete with serious deficiencies, the Administration has begun dismantling
the only review apparatus currently in place, the immigration appeals system.
Through a series of regulations issued by Attorney General John Ashcroft, the BIA—
the court of last resort for many immigrants fighting deportation—has been stripped
of its ability to serve as a meaningful watchdog over the lower courts. Because the
Executive Office for Immigration Review (which currently houses the immigration
courts) is a regulatory creation, the Attorney General possesses virtually unfettered
discretion to reconstitute the system in whatever way he deems appropriate. The
“reforms” at issue include the following: reducing the overall number of judges
sitting on the Board of Tmmigration Appeals from 23 to 11 by reassigning the 5 most
“immigrant friendly” judges to other positions; making one-judge review of lower
court decisions the norm as opposed to the traditional three-judge panels; expanding
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dramatically the range of cases which can be affirmed without any opinion; and
eliminating the Board’s de novo review authority. (See AILA Issue Paper entitled
“The lmportance of Independence and Accountability in Our Immigration Courts”.)

The results of this initiative have been stunning. A report commissioned by the
American Bar Association (ABA) that evaluated the regulations determined that the
increased speed in the decision-making process has had a significant impact on
substantive outcomes: “decisions in favor of the respondents have decreased
alarmingly from 1 in 4 to 1 in 10.” Not only did the regulations fail miserably from a
fairness perspective, they also failed to achieve their stated purpose of improving
efficiency. The United States Courts of Appeals have experienced a massive surge in
BIA appeals, in volume and rate, since the regulations were implemented. Hence, the
net effect of the Attorney General’s streamlining measures has not been to eliminate
the backlogs, but merely to shift the backlog to another branch of government, the
federal courts. The CLRA would establish an independent immigration court system
and establish, for the first time, explicit statutory parameters for its makeup and
fonctions.

AILA’S POSITION: AILA strongly supports policies undertaken since 9/11 that truly
promote our security (such as the Enhanced Border Security and Visa Entry Reform Act,
P.L. 107-173 and the Intelligence Reform ACT GET PL NUMBER) However, the
immigration-related provisions in the PATRIOT Act and The executive actions
highlighted in my testimony do not enhance our security. What they have done is erode
our constitutionally protected civil liberties. In thoughtful, measured fashion, the Civil
Liberties Restoration Act (HR. 1502) would rein in those policies that go too far in
tilting the scales against individual rights and would reaffirm our Constitutional
commitment to provide due process to all persons.
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APPENDIX

Selected Executive Branch Actions since September 11, 2001

The following are selected administrative actions taken by the Executive Branch since
September 11, 2001 listed in reverse chronological order. These actions:

curb rights and due process
undermine fundamental constitutional protections
profile certain communities based on race, religion, and ethnicity and target them
for heightened measures
¢ respond to various actions by the INS that have drawn criticism

. December 2, 2003: Suspension of Certain NSEERS Requirements

The Department of Homeland Security (DHS) published an Interim Rule in the Federal
Register announcing the suspension of certain re-registration requirements for individuals
initially registered under the National Security Entry-Exit Registration System (NSEERS
or “Special Registration”). Specifically, the Rule amends 8 CFR §§ 264.1(f)(3) and
264.1(f)(5), which required 30-day re-registration for those specially registered at a Port
of Entry (POE) and annual re-registration for all individuals subject to Special
Registration. Suspension of the re-registration requirements applies to all previously
registered foreign nationals, whether under POE registration or "call-in" registration. All
other requirements (including departure registration and POE registration) and the
Special Registration program itself remain in effect. Anyone who fails to comply with
the continuing requirements of Special Registration could be subjected to denial of
admission to the U.S., denial of immigration benefits, possible criminal prosecution,
and/or removal proceedings. [68 FR 67577, 12-2-03, Interim Rule]

. July 7, 2003: Personal Appearance Required for Visa Interviews

DOS published an Tnterim Rule in the Federal Register, effective August 1, 2003,
requiring applicants for visas to appear (in most cases) for a personal interview. The
Department of State Cable sent to consular posts on May 22, in anticipation of the new
regulation, warned of backlogs yet advised posts that they “must implement the new
interview guidelines using existing resources. Post should not, repeat not, use overtime
to deal with additional workload requirements but should develop appointment systems
and public relations strategies to mitigate as much as possible the impact of these
changes.” [68 FR 40127, 7-7-03, Interim Rule]

As AILA noted in its comments on the Interim Rule, “In fiscal year 2002, 843 consular
officers processed 8.3 million nonimmigrant visa applications. It is thought that in some
posts as few as 20 percent of applicants were interviewed. The new...policy will mean
that about 90 percent of visa applicants will now be interviewed (thus generating, in some
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posts, an increase in visa workload of up to 70 percent}—without an attendant increase in
the number of consular interviewers or other resources.”

. April 24, 2003: Matter of D-J

In a far-reaching precedent decision, the Attorney General denied undocumented
immigrants recourse to an individualized bond hearing if immigration officials say their
release would endanger national security interests. The national security interest
identified by the Attorney General in this decision was the prevention of “further surges
of mass migration...with attendant strains on national and homeland security resources.”

The Attorney General issued this ruling in the case of an 18-year-old Haitian who arrived
in the U.S. on October 29 with more than 200 other refugees and subsequently applied
for asylum. The Attorney General’s ruling overturns the decisions of both the
Immigration Judge (1J) and the Bureau of Immigration Appeals (BIA) to release the
individual on bond pending the outcome of his asylum proceedings. Both the 1J and the
BIA concluded that the individual did not present a flight risk or a danger to the
community. By eliminating the possibility of release on bond for whole classes of
people, this decision represents a significant departure from the well-established due
process principle that every individual deserves a hearing to determine whether his or her
liberty interest outweighs the government’s interest in preventing flight and danger to
society.

. March 17, 2003: Operation Liberty Shield

Secretary Ridge issued a fact statement and press release discussing a new DHS initiative
called Operation Liberty Shield. One component of this initiative requires that asylum
applicants be detained for the duration of their processing period if they come from
nations where al-Qaeda, al-Qaeda sympathizers, and other terrorist groups are known to
have operated.

. February 19, 2003: Additional Exit Ports Designated

DOJ published a Notice in the Federal Register providing the public with an expanded
list of ports through which nonimmigrant aliens who have been specially registered may
depart from the United States. There are now 99 authorized ports of departure for special
registrants.

. February 19, 2003: Special Registration Deadlines Extended for Groups 3 &
4

DOJ published a Notice in the Federal Register extending the registration deadline for
two groups of affected foreign nationals. Nonimmigrant aliens of Pakistan or Saudi
Arabia who are required to register were given until March 21, 2003 to do so.
Nonimmigrant aliens from Bangladesh, Egypt, Indonesia, Jordan, or Kuwait who are
required to register are permitted to do so before April 25, 2003. [68 FR 8046, 2-19-03,
Noftice]
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. January 16, 2003: Call-Tn Special Registration Expanded

DOJ published a Notice in the Federal Register expanding the special registration
program to foreign nationals from five additional countries. The Notice requires all
nonimmigrant males aged 16 or over who are citizens or nationals of Bangladesh, Egypt,
Indonesia, Jordan or Kuwait, and who entered on or before September 30, 2002, to
appear for call-in registration between February 24, 2003 and March 28, 2003, /68FR
2363, 1-16-03, Notice]

. January 16, 2003: Special Registration Deadlines Extended for Groups 1 & 2
DOJ published a Notice in the Federal Register reopening the registration periods to
permit citizens or nationals of Afghanistan, Algeria, Bahrain, Eritrea, Iran, lraq Lebanon,
Libya, Morocco, North Korea, Oman, Qatar, Somalia, Sudan, Syria, Tunisia, United Arab
Emirates, or Yemen who were required to register previously but did not do so, to appear
and register with the INS between January 27, 2003, and February 7, 2003. The Notice
indicates that registration during this extension period would be considered timely under
the original notices.

. December 18, 2002: Call-In Special Registration Expanded

DOJ published a Notice in the Federal Register expanding the special registration
program to foreign nationals from two additional countries. The Notice requires all
nonimmigrant males aged 16 or over who are citizens or nationals of Saudi Arabia or
Pakistan and who entered on or before September 30, 2002, to appear for call-in
registration between January 13, 2003 and February 21, 2003. This Notice also rescinds
a December 16, 2002 Notice which erroneously included Armenia on the list of affected
countries. /67 FR 77642, 12-18-02,-Notice/

. December 18, 2002: Attorney General Secret Order Delegating Authority to

FBI to Exercise the Powers and Duties of Immigration Officers
The Attorney General issued an order authorizing the FBI Director and his delegates to
perform the functions of immigration officers. Specifically, the order authorizes the FBL
to investigate and detain aliens suspected of violating any immigration law or regulation
and to enforce all immigration provisions, including those related to special registration.
The actual text of this order has not been released by the Attorney General although its
contents have been leaked to the press.

. November 22, 2002: Call-In Special Registration Expanded

DOJ published a Notice in the Federal Register expanding the special registration call-in
program to foreign nationals from 13 additional countries. The Notice requires all
nonimmigrant males aged 16 or over who are citizens or nationals of Afghanistan,
Algeria, Bahrain, Eritrea, Lebanon, Morocco, North Korea, Oman, Qatar, Somalia,
Tunisia, United Arab Emirates, or Yemen and who entered on or before September 30,
2002, to appear for call-in registration between Januvary 13, 2003 and February 21, 2003,

iil
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. November 13, 2002: Expansion of Expedited Removal

DOJ published a Notice in the Federal Register authorizing INS to place in expedited
removal proceedings certain aliens who arrive in the United States by sea, either by boat
or other means, who are not admitted or paroled, and who have not been physically
present in the United States continuously for the two-year period prior to the
determination of inadmissibility. /67 FR 68924 11/13/02]

. November 6, 2002: Call-In Special Registration Implemented

DOIJ published a Notice in the Federal Register requiring certain nonimmigrants from
five countries - Iran, Irag, Libya, Sudan, or Syria — who are already in the U.S. to appear
for fingerprinting and photographing, answer questions, present documentation, and
register before an immigration officer. The Notice requires all nonimmigrant males aged
16 or over who are citizens or nationals of one of the five countries and who entered the
U.S. on or before September 10, 2002, to appear for call-in registration on or before
December 16, 2002.

The Notice advises that a willful failure to comply with the call-in special registration
requirements constitutes a failure to maintain nonimmigrant status under section
237(a)(1)(C)(i) of the Immigration and Nationality Act, rendering the individual
removable unless the alien establishes to the satisfaction of the Attorney General that
such failure was reasonably excusable or was not willful. It further advises that if an
alien subject to the registration requirements fails to comply with the requirement that the
alien report to an inspecting immigration officer when departing the U.S., the alien shall
thereafter be presumed to be inadmissible under section 212(a)(3)(A)(ii) of the Act.

. September 30, 2002: 26 Exit Ports Designated

DOJ published a Notice in the Federal Register advising the public of the list of ports
through which nonimmigrants who have been specially registered must depart from the
United States. The list includes 26 land and air ports of entry/exit. /67 FR 61352, 9-30-
02, Notice]

. September 24, 2002: Special Registration Expanded

A special memo from INS Executive Associate Commissioner, Office of Field
Operations, was leaked to the press and published by WorldNetDaily.com. The memo
indicates that nationals of five countries—TIraq, Tran, Sudan, Syria and Libya—are subject
to special registration as of September 11, 2002. The memo further indicates that as of
October 1, 2002, national from Pakistan, Saudi Arabia and Yemen who are males
between 16 and 45 will also be subject to “registration”. The memo also instructs
inspecting officers to order “registration™ based on 7 criteria, including previous visa
overstays, “demeanor”, and unexplained travel.

. August 26, 2002: BIA “Reforms”
The Attorney General published a final rule that is substantially the same as the proposed
regulation published in February. The new regulation will restructure the Board of



20

Immigration Appeals. The BIA “reform” will institute one-judge review, streamlined
procedures, and will reduce the Board itself to 11 members (from the current complement
of 21 positions.) Effective September 26, 2002. (67 FR 165 ar 54877, 8-26-02]

. August 13, 2002: “St, Cyr” Relief Regulation

The Attorney General published a proposed rule, purportedly implementing the Supreme
Court decision in the St. Cyr case, which makes certain immigrants with criminal
convictions eligible to apply for a waiver of deportation. The rule fails to make
provisions for those who were deported from the country while the litigation resulting in
the Supreme Court case was pending. On August 22, 2002, the Attorney General
published a technical correction to the proposed rule. Comments are due October 15,
2002. [67 FR 156 at 52627, 8-13-02: 67 FR 163 54360, §-22-2002]

. August 12, 2002: Registration and Monitoring of Certain Nonimmigrants
[Final Rule]

Attorney General John Ashcroft announced that the first phase of the National Security
Entry-Exit Registration System (NSEERS) will be implemented by the Immigration and
Naturalization Service (INS) at selected ports of entry throughout the United States on
September 11, 2002. After an initial 20-day period for testing and evaluating the system
at selected ports of entry, all remaining ports of entry -- including land, air and sea -- will
have the new system in place on October 1, 2002. The final rule adopted the proposed
rule “without substantial change”.

The registration requirements may be applied to certain named nation groups already
within the United States whenever the Attorney General so orders. The new registration
requirements will first apply to nationals from Syria, Libya, Traq, Tran and Sudan. The
list is contemplated to expand to all 26 countries now subject to heightened security
checks at visa posts (Afghanistan, Algeria, Bahrain, Dijbouti, Egypt, Eritrea, Indonesia,
Iran, Iraq, Jordan, Kuwait, Lebanon, Libya, Malaysia, Morocco, Oman, Pakistan, Qatar,
Saudi Arabia, Somalia, Sudan, Syria, Tunisia, United Arab Emirates, Yemen.) [67 FR
155 ar 52384, 8-12-2002]

. July 26, 2002: Address Notification to be Filed with Designated Applications
The Attorney General proposed a rule clarifying the alien’s obligation to provide an
address to the Service, including a change of address within 10 days. The rule will
require every alien to acknowledge having received notice that he or she is obliged to
provide a valid address to the Service. The rules clarify that a “willful” failure to register
with the INS, or a failure to give written notice of a change in address, is a criminal
violation. This proposed regulation is accompanied by a statement by DOJ.

The proposed regulations will allow the Service to mail a “Notice to Appear” to the most
recent address reported by the alien. Upon such mailing, the Service will have met its
burden of the “advanced notice” an alien must receive before an Immigration Judge
issues an in absentia order of removal. See, Matter of G-Y-R. This expanded definition
of “notice” increases the likelihood for in absentia orders to be issued against non-
criminal aliens who fail to report an address change.
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The stated intent of this rule is to provide clear notice to aliens of their obligation to
report their address, and to punish those who fail to do so. [67 FR 144 at 48818, 7-26-
02]

. July 24, 2002: Powers of State or Local Law Enforcement Officers To
Exercise Federal Immigration Enforcement /Final Rule]

DOJ issued a final rule which implements INA 103(a)(8), which allows the Attorney

General to authorize any state or local law enforcement officer, with the consent of the

head of the department whose geographic boundary the officer is serving, to exercise and

enforce immigration laws during the period of a declared “mass influx of aliens.”

The rules authorize the Attorney General to consider the definitions of “immigration
emergency” and “other circumstances” under 28 C.F.R. 65.81 when making a declaration
of “mass influx of aliens”. The rules purport that civil liberties and civil rights will be
protected with officer training, and a complaint reporting procedure. The final rule is
effective August 23, 2002. /67 FR 142 ar 48354, 07-24-02]

. July 2, 2002: DOJ and State of Florida sign MOU

DOJ and the State of Florida executed a Memorandum of Understanding authorizing 335
state and local law enforcement officers working specifically as part of the State of
Florida’s Regional Domestic Security Task Forces (RDSTFs) to perform certain
immigration officer enforcement functions. It gives such officers the power to
interrogate any person believed to be an alien as to his right to be in the United States and
to arrest those believed to be in violation of the law.

. June 13, 2002: Registration and Monitoring of Certain Nonimmigrants

The Attorney General issued a proposed rule requiring certain yet-to-be-designated aliens
to register (fingerprints and photographs and other information) at entry, at 30 days after
entry, at one-year intervals thereafter, and at exit, which must be through designated exit
points. The registration requirements may be applied to certain named nation groups
already within the United States whenever the Attorney General so orders.

Failure to satisfy any of the required reporting results in criminal penalties, and in the
entering of the person’s name in the NCIC database. The regulation is accompanied by a
statement by the Attorney General indicating that local law enforcement officers will be
requested to check the names of any persons they encounter against the NCIC data base,
and arrest and detain not only those who have violated the registration requirement, but
also those who have overstayed a visa whose names will also be entered into the
database.

The power of local law enforcement to arrest people for mere civil violations of
immigration laws is stated to derive from a new DOJ Office of Legal Counsel opinion
which has not been made public, which states that local law enforcement officers have
“inherent authority” to enforce not only criminal violations of immigration law, but civil
violations as well. /67 FR {14 at 40581, 6-13-02]

vi
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. May 28, 2002: Immigration Judges Given Authority to Seal Records and
Issue Protective Orders

The Attorney General issued an interim regulation authorizing immigration judges to

issue protective orders and seal records relating to law enforcement or national security

information. The rule applies in all immigration proceedings before EOIR. The rule is

made effective as of May 21, 2002, a week prior to publication. Comments due 7-29-02.

[67 FR 102 at 36799, 5-28-02]

. May 16, 2002: Student Reporting Required

The Attorney General issued a proposed regulation that implements a new student
reporting system, SEVIS. The system will become voluntary on July 1, 2002, and
mandatory for all covered school on 1-30-03. The new SEVIS system will require
reporting of student enrollment, start date of next term, failure to enroll, dropping below
full course load, disciplinary action by school, early graduation, etc. Comments due 6-
17-02. [67 FR 95 at 34862, 5-16-02]

. May 10, 2002: New Security Checks Required

The INS issued a memo requiring District Offices and Service Centers to run [BIS
(Interagency Border Inspection System) security checks for a/f applications and petitions,
including naturalization. The checks are to be run not only on foreign nationals, but also
on every name on the application, including US citizen petitioners and attorneys. 1BIS
includes information on “suspect” individuals and can also be used to access NCIC
records. It is used by INS, Customs, and 20 other federal agencies (FBI, Interpol, DEA,
ATF, IRS, Coast Guard, FAA, Secret Service, etc.) [INS Memorandum from William
Yates to Regional Directors. Service Center Directors, and District Directors. 5-10-02]

. May 9, 2002: Aliens Ordered to Surrender within 30 days

The Attorney General issued a proposed regulation that requires that aliens subject to
final orders of removal swrrender to INS within 30 days of the final order or be barred
forever from any discretionary relief from deportation, including asylum relief, while
he/she remains in the U.S. or for 10 years after departing from the U.S. Comments due
6-10-02. /67 FR 90 ar 31157, 5-9-02}

. April 22, 2002: States Forbidden to Release Detainee Information

The Attorney General issued an interim regulation that forbids any state or county jail
from releasing information about INS detainees housed in their facilities. This regulation
flies in the face of a New Jersey state court decision ordering the release of information
regarding detainees in New Jersey facilities. The rule is made effective 417-02, ¢ week
prior to publication. Comments due 6-21-02. /67 FR 19508, 4-22-02/

. April 12, 2002: New Limitations on Student Change of Status

INS issued an interim rule prohibiting a visitor from attending school while an
application for a change to student status is pending. The rule is made effective 4-12-02.
Comments due 6-11-02. /67 FR 71 at 18062, 4-12-02]

vii
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. April 12, 2002: New Limitations on Visitors/Students

INS issued a proposed regulation establishing a presumptive limitation on visitors to the
US of 30 days, or a “fair and reasonable period” to accomplish the purpose of the visit.
The regulation also prohibits a change of status from visitor to student, unless student
intent is declared at time of initial entry. Comments due 5-13-02. /67 FR 71 at 180635,
4-12-02]

. April 10, 2002: Local Law Enforcement Powers

News of a new DOJ legal opinion that states that local law enforcement personnel have
“inherent” power to enforce the nation’s immigration laws is leaked to the press.
[Various news reports]

. March 19, 2002: Additional Interviews

DOJ announced another round of interviews of 3000 Arab/Muslim men. Memorandum
from U.S. Department of Justice, Executive Office for U.S. Attorneys, TO: All US
Atrorneys, from Kenneth L. Wainstein, Director, entitled “Interview Report”. dated 3-19-
02.

. February 26, 2002: Interview Report

DOJ issued a final report on its project of interviewing the 5,000 Arab/Muslim men. The
Report states that approximately half (2261) of those on the list were actually interviewed
and that fewer than twenty interview subjects were taken into custody. Most of these
were charged with immigration violations; only three were arrested on criminal charges.
[Report from U.S. Department of Justice, Executive Office for U.S. Attorneys,
Memorandum for the Attorney General, from Kenneth L. Wainstein, Director, entitled
“Final Report on Interview Project, dated 2-26-02]

. February 19, 2002: BIA “Reforms”

The Attorney General published a new regulation proposing to restructure the Board of
Immigration Appeals. The BIA “reform” would institute one-judge review, streamlined
procedures, and would reduce the Board itself to 11 members (from the current
complement of 21 positions.) Comment due 3-21-02. /67 FR 33 at 7309, 2-19-02/

. January 25, 2002: “Absconder Initiative”

The Deputy Attorney General issued a memo of instructions for the “Absconder
Apprehension Initiative”, announced by INS Commissioner Ziglar in December, to locate
314,000 people who have a final deportation or removal order against them. 6,000 men
from “al Qaeda-harboring countries will be first to be entered in the National Crime
Information Center (NCIC) database. DOJ uses country, age, and gender criteria to
prioritize this selective enforcement list. [Office of Deputy Attorney General, Subject:
Guidance for Absconder Apprehension Initiative, dated 1-25-02]

. December 4, 2001: Senate Hearings
Senator Feingold held hearings on the status of 9-11 detainees. The Attorney General
stated that those who question his policies are “aiding and abetting terrorism.”

viil
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(http://www.lexis.com/research/retrieve/frames? m=d88b568e87c195aecatd684451816¢1
f&csve=bl&cform=bool& fmtstr=XCITE&docnum=1& _startdoc=1&wchp=dGLbVIb-
[S1IB&_md5=cbdb097ca85216¢342¢7a33a47¢91389)

. November 29, 2001: “Snitch Visas”

The Attorney General issued a memo announcing the use of S visas for those who
provide information relating to terrorists. [Aftorney General Directive on Cooperators
Program. 10-29-01f

. November 26, 2001: Interviews to be “voluntary”

US Attorneys in Detroit issued a letter stating that the interviews are voluntary, but that
“we need to hear from you by December 4.7 [Letter from U.S. Attorney, Eastern District
of Michigan, signed by Jeffiey Collins and Robert Cares, dated 11-26-01]

. November 23, 2001: INS Actions re Interviewees

INS issued memo stating that “officers conducting these interviews may discover
information which leads them to suspect that specific aliens on the list are unlawfully
present or in violation of their immigration status.” The memo directs INS to provide
agents to respond to requests from state and local officers involved in the interviews.
[Memorandum for Regional directors, from Michael A. Pearson, INS Executive Associate
Commissioner, Office of Field Operations, dated 10-23-01]

. November 16, 2001: Secrecy re INS Detainees

DOJ issued a letter to Senator Feingold asserting that identities/locations of 9-11
detainees will not be disclosed. [U.S. Department of Justice, Office of Legislative Affairs,
to Senator Russell D. Feingold, dated 11-16-01]

. November 15, 2001: New 20-Day Wait for Certain Visa Applicants

The State Department imposed new security checks on visa applicants from unnamed
countries. The State Department refuses to confirm the new requirement, but the
following message appears when individuals born in certain countries attempt to make a
visa appointment through the on-line Visa Appointment Reservation System:

"Effective immediately, the State Department has introduced a 20-day waiting
period for men from certain countries, ages 16-45, applying for visas into the
United States."

The following countries of birth are among those for whom this message appears:
Afghanistan, Algeria, Bahrain, Dijbouti, Egypt, Eritrea, Indonesia, Iran, Irag,
Jordan, Kuwait, Lebanon, Libya, Malaysia, Morocco, Oman, Pakistan, Qatar,
Saudi Arabia, Somalia, Sudan, Syria, Tunisia, United Arab Emirates, Yemen.
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. November 13, 2001: Military Tribunals

President Bush issued an Executive Order authorizing creation of military tribunals to try
non-citizens alleged to be involved in international terrorism
(http://www.whitechouse.gov/news/orders/).

. November 9, 2001: Interviews of Arab/Muslim Men

The Attorney General issued a memo directing interviews of a list of 5000 men, ages 18-
33, who entered US since Jan. 2000 and who came from countries where Al Queda has a
“terrorist presence or activity”. The interviews are to be “voluntary” but immigration
status questions may be asked (see Pearson memo, Nov. 23).

. November 7, 2001: Creation of Foreign Terrorist Tracking Task Force

The President announced the first formal meeting of the full Homeland Security Council,
and the creation of a “Foreign Terrorist Tracking Task Force” which will deny entry,
locate, detain, prosecute and deport anyone suspected of terrorist activity. The Task Force
includes DOS, FBI, INS, Secret Service, Customs and the intelligence community. The
Task Force is charged with a mandate to perform a thorough review of student visa
policies. [White House Announcement. 11-07-01]

. October 31, 2001: New Terrorist Groups Designated

The Attorney General issued a letter requesting that the Secretary of State designate 46
new groups as terrorist organizations, per powers authorized by USA Patriot Act (9
groups identified in President’s Executive Order of 9-23-02; 6 groups identified in joint
State-Treasury designation of 10-12-02, and 31 groups designated by DOS Patterns of
Global Terrorism Report, published April 2001). [Letter from Attorney General to Colin
L. Powell with attachment]

. QOctober 31,2001: Eavesdropping on Attorney/Client Conversations

DOJ issued a Bureau of Prisons interim regulation that allows eavesdropping on
attorney/client conversations wherever there is “reasonable suspicion...to believe that a
particular inmate may use communications with attorneys to further or facilitate acts of
terrorism”™; the regulation requires written notice to the inmate and attorney, “except in
the case of prior court authorization”. The rule is made effective 10-31-01. Comments
due 12-31-01. [66 FR 211, at 55062, 10-31-01]

. October 31, 2001: Automatic Stays of Bond Decisions

DOJ issued an interim regulation that provides an automatic stay of IJ bond decisions
wherever DD has ordered no bond or has set a bond of $10K or more. The rule is made
effective 10-29-02, two days prior to publication. Comments due 12-31-01. 66 FR 21/,
at 54909, 10-31-01]

. October 12, 2001: Attorney General FOTA Memorandum

The Attorney General issued a memorandum to the heads of all federal departments and
agencies encouraging them to carefully consider protecting legal privileges before
releasing information pursuant to a FOIA request. The memo states that the decision to
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disclose information that could be protected “should be made only after full and
deliberate consideration of the institutional, commercial, and personal privacy interests
that could be implicated by disclosure of the information.” Moreover, the memo advised
that in making a decision to withhold records, “you can be assured that the [DOJ] will
defend your decisions unless they lack a sound legal basis or present an unwarranted risk
of adverse impact on the ability of other agencies to protect other important records.”

. Qctober 4, 2001: FBI “mosaic” Memo, Opposing Bond
The FBI began to use a boilerplate memo to oppose bond in all post-9-11 cases. The
memo states:

“The FBI is gathering and culling information that may corroborate or diminish
our current suspicions of the individuals who have been detained...the FBI has
been unable to rule out the possibility that respondent is somehow linked to, or
possesses knowledge of, the terrorist attacks...” [Memo submitted to United
States  Department of Justice, Executive Office for Immigration Review,
Immigration Court, “In Bond Proceedings”, “Exhibit A7, signed by Michael E.
Rolince, Section Chief, International Tervorism Operations Section, Counter
terrorism Division, Federal Bureau of Investigation/

. September 21, 2001: Closed Hearings

Chief Immigration Judge Michael Creppy issued a memo stating: “the Attorney General
has implemented additional security procedures for certain cases in the Immigration
Court”. Creppy further states that these procedures “require” s to “close the hearing to
the public...”. [Creppy Memo, 9-21-01, 12:20 PM]

. September 20, 2001: Detention without Charges

The Department of Justice (DOJ) published an interim regulation allowing detention
without charges for 48 hours or "an additional reasonable period of time" in the event of
an “emergency or other extraordinary circumstance™. The rule is made effective 9-17-
02, three days prior to publication. Comments due 11-19-01. /66 FR 183 at 48334, 9-
20-01]
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Chairman SENSENBRENNER. Dr. Zogby.

TESTIMONY OF JAMES J. ZOGBY, PRESIDENT,
ARAB AMERICAN INSTITUTE

Mr. ZogBY. Thank you, Mr. Chairman. Thank you, Ranking
Member Conyers and Members of the Committee. I appreciate the
convening of this hearing and thank you for inviting me today.

The horrific terrorist attacks of September 11th were a profound
and painful tragedy for all Americans. None of us will ever forget
the awful day when thousands of innocent lives were lost. The at-
tacks were dual tragedy for my community. As Americans, it was
our country that was attacked. Arab Americans died in the attacks.
Arab Americans were also firefighters and police officers in New
York and in Washington who aided in the rescue efforts. Some lost
their lives doing so. Sadly, however, many in my community were
torn away from their morning, because we became targets of hate
and discrimination. Some assumed our collective guilt. Arab Ameri-
cans and American Muslims and others perceived to be Arabs and
Muslims were victims of hundreds of bias incidents.

Thankfully the American people rallied to our defense. President
Bush spoke forcefully against hate crimes. Both the Senate and
House of Representatives unanimously passed resolutions con-
demning hate crimes. Federal, State and local law enforcement in-
vestigated and prosecuted. I received death threats. My family and
I did. Two individuals have been prosecuted and convicted for those
crimes. My community and I personally will always been grateful
that our fellow Americans defended us at a critical time.

Much has been done in the past 3% years to combat the threat
of terror. Among other significant accomplishments is we created
the Department of Homeland Security. We have taken steps to en-
hance airport and border security and we have improved informa-
tion sharing between intelligence and law enforcement. However,
as someone who has spent my entire professional life working to
bring Arab Americans into the mainstream of American politics
and to build a bridge between my country and the Arab world, I
am concerned about the direction of some of our efforts to combat
the terrorist threats and the impact that some of these efforts have
had on my community and my country.

Unfortunately the Administration has devoted too many re-
sources to some measures that threaten civil liberties while doing
little to protect our community. I share the concerns of my col-
leagues with some provisions of the PATRIOT Act that give law en-
forcement broad authority to monitor the activities of innocent
Americans with inadequate judicial oversight.

These concerns, I might add, are shared by Americans across the
political spectrum. I am supportive of reasonably reforms like those
recommended in the Security and Freedom Enhancement, or SAFE
Act. I am concerned as well about a series of high profile initiatives
not authorized by the PATRIOT Act, which have explicitly targeted
tens of thousands of innocent Arabs and Muslims and have re-
sulted in the detention and deportation of thousands.

Policies and statements that have conflated undocumented Arab
and Muslim immigrants with terrorists has cast a cloud of sus-
picion over the entire community and contributed to additional dis-
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crimination. I therefore support passage of the Civil Liberties Res-
toration Act.

Look, the measures I am talking about are counterproductive.
They’re counterproductive, and I want to talk about why. What
policies am I talking about? For example, I am talking about the
initial round up of 1,200. I am talking about the two so-called vol-
untary call-ins, and especially, I am talking about the national spe-
cial registration program, NSEERS. That did not result in appre-
hending terrorists. They did not do anything but waste law enforce-
ment resources. The FBI says that as well. They created fear and
broke trust with many in the immigrant communities that law en-
forcement needs cooperation with in order to do its job, and they
resulted in placing thousands in deportation, often for mere tech-
nical reasons because the INS simply had a backlog and couldn’t
get to their forms.

In addition, they were placed based on the mistaken notion that
you conflate immigration policy with any terrorism policy. All it did
was cast a wide net and alienated communities that law enforce-
ment needs to have cooperation with. They ran counter to the basic
principles of policing. And took a toll on my community, a serious
toll. They also took a particular toll on Americans abroad and I
want to make that point as I close.

As a result it has become more difficult for our allies to cooperate
with us, and it has made America less popular abroad. Now that
may not mean something to some people. But it means something
to me and it ought to mean something to our country because we
are engaged in a long-term conflict in that region.

President Bush is right when he links the spread of democracy
to the war on terrorism. But civil liberties abuses against Arabs
and Muslims in America and the indefinite secret detention and
highly coercive interrogation techniques used in Guantanamo Bay
and elsewhere have undermined our ability to advocate credibly for
democratic reform. In fact, some Arab governments now point to
our policies to justify their policies. We have learned anti demo-
cratic practices and human rights abuses produce instability and
create conditions that breed terrorism. Democratic reformers and
human rights activists used to look to America as the city on the
hill. We once set a high standard for the world. We have lowered
the bar. The damage to our image, to our values, and all that we
have sought to project and our ability to deal with the root causes
of terror have been profound.

Chairman SENSENBRENNER. Thank you, Dr. Zogby.

[The prepared statement of Mr. Zogby follows:]

PREPARED STATEMENT OF DR. JAMES J. ZOGBY

Mr. Chairman, Ranking Member, Members of the Committee, thank you for con-
vening this important hearing and for inviting me to be with you today.

The horrific terrorist attacks of September 11 were a profound and painful trag-
edy for all Americans. None of us will ever forget that awful day when thousands
of innocent lives were lost.

The attacks were a dual tragedy for Arab Americans. We are Americans and it
was our country that was attacked. Arab Americans died in the attacks. Arab Amer-
icans were also part of the rescue effort. Dozens of New York City Police and rescue
workers who bravely toiled at Ground Zero were Arab Americans.

Sadly, however, many Arab Americans were torn away from mourning with our
fellow Americans because we became the targets of hate crimes and discrimination.
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Some assumed our collective guilt because the terrorists were Arabs. Arab Ameri-
cans and Muslims and other perceived to be Arab and Muslim were the victims of
hundreds of bias incidents. According to the Justice Department’s Civil Rights Divi-
sion, “The incidents have consisted of telephone, internet, mail, and face-to-face
threats; minor assaults as well as assaults with dangerous weapons and assaults
resulting in serious injury and death; and vandalism, shootings, and bombings di-
rected at homes, businesses, and places of worship.” As a result of the post-9/11
backlash, in 2001, the FBI reported a 1600% increase in anti-Muslim hate crimes
3nd an almost 500% increase in ethnic-based hate crimes against persons of Arab
escent.

Thankfully, the American people rallied to our defense. President Bush spoke out
forcefully against hate crimes, as did countless others across the nation. Both the
Senate and the House of Representatives unanimously passed resolutions con-
demning hate crimes against Arab Americans and Muslims. Federal, state and local
law enforcement investigated and prosecuted hate crimes, and ordinary citizens de-
fended and protected us, refusing to allow bigots to define America. My family and
I received death threats and two individuals have been prosecuted by the FBI and
convicted for these hate crimes. My community and I, personally, will always be
grateful that our fellow Americans defended us at that crucial time.

Much has been done in the past three and one-half years to combat the threat
of terrorism. Among other significant accomplishments, we have created the Depart-
ment of Homeland Security, taken steps to enhance airport and border security, and
improved information sharing between intelligence and law enforcement.

Arab Americans are proud to have played a crucial role in these efforts, serving
on the front lines of the war on terrorism as police, firefighters, soldiers, FBI agents,
and translators. The Arab American Institute has worked with federal, state and
local law enforcement to assist efforts to protect the homeland. We helped to recruit
Arab Americans with needed language skills and we have served as a bridge to con-
nect law enforcement with our community. Unfortunately, our best efforts have been
somewhat frustrated by the difficulties that many Arab Americans who possess the
requisite language skills and a strong desire to serve our nation have experienced
with obtaining security clearances.

Working with the Washington Field Office of the FBI, the Arab American Insti-
tute helped to create the first Arab American Advisory Committee, which works to
facilitate communication between the Arab-American community and the FBI. I
served as a member of that FBI Advisory Committee, which we still hope will be
a model to be copied across the United States.

As someone who has spent my entire professional life working to bring Arab
Americans into the mainstream of American political life and to build a bridge be-
tween my country and the Arab world, I am very concerned about the direction of
some of our efforts to combat the terrorist threat and the impact these initiatives
have on our country and my community.

Unfortunately, the administration has devoted too many resources to
counterterrorism measures that threaten our civil liberties and do little to improve
our security. I share the concerns of my colleagues with some provisions of the Pa-
triot Act that give law enforcement broad authority to monitor the activities of inno-
cent Americans with inadequate judicial oversight. These concerns, I might add, are
shared by Americans across the political spectrum. I am supportive of reasonable
reforms like those recommended in the Security and Freedom Enhancement, or
SAFE, Act.

I am as concerned, if not more, about a series of high-profile initiatives, not au-
thorized by the Patriot Act, which have explicitly targeted tens of thousands of inno-
cent Arabs and Muslims and have resulted in the detention and deportation of thou-
sands. Policies and statements that conflate undocumented Arab and Muslim immi-
grants with terrorists cast a cloud of suspicion over the Arab American community
that contributed to additional discrimination. I support passage of the Civil Lib-
erties Restoration Act, which would help to end such counterproductive policies.

In the immediate aftermath of 9/11, the Justice Department rounded up at least
1200 immigrants, the vast majority of whom were Arab or Muslim. The DOJ refused
to release any information about the detainees, and charged that the detentions
were related to the 9/11 investigation. At the time, the Arab American Institute and
others in the Arab-American community expressed concern about the broad dragnet
that the Justice Department had cast in Arab immigrant communities. We fully
supported the government’s efforts to vigorously investigate the 9/11 terrorist at-
tacks, but we questioned the efficacy of this dragnet approach. Based on reports
from family members of the detainees, we also were very concerned about the condi-
tions in which the detainees were confined, and their ability to contact counsel and
their families.
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Pursuant to Section 1001 of the Patriot Act, in 2002, the Justice Department’s In-
spector General issued a report which vindicated our concerns. The IG found that
the Justice Department classified 762 of the detainees as “September 11 detainees.”
The IG concluded that none of these detainees were charged with terrorist-related
offenses, and that the decision to detain them was “extremely attenuated” from the
9/11 investigation. The IG concluded that the Justice Department’s designation of
detainees of interest to the 9/11 investigation was “indiscriminate and haphazard.”
and did not adequately distinguish between terrorism suspects and other immigra-
tion detainees.

The IG also found detainees were subjected to harsh conditions of confinement,
including cells that were illuminated 24 hours per day, and confinement to their
cells for all but one hour per day. Disturbingly, the IG also found, “a pattern of
physical and verbal abuse by some correctional officers at the MDC [Metropolitian
Detention Center] against some September 11 detainees, particularly during the
first months after the attacks.” In testimony before this committee exactly one
month ago, Inspector General Glenn Fine raised concerns that, with regard to abuse
allegations at MDC, “The BOP [Bureau of Prisons] initiated its own investigation
based on the OIG’s findings to determine whether discipline is warranted. Yet, more
than a year later, the BOP review still is ongoing. We believe that this delay is too
}pn}%. and that appropriate discipline should have been imposed in a more timely
ashion.”

I'm not suggesting that the government should never use immigration charges to
detain a suspected terrorist, but the broad brush of terrorism should not be applied
to every out-of-status immigrant who happens to be Arab or Muslim. Moreover, if
detained, they should most certainly not be subjected to abusive and degrading
treatment. Our immigration system is fundamentally broken. Comprehensive immi-
gration reform is required to address this problem. We should not confuse the prob-
lems with our immigration system with our efforts to combat terrorism. Detaining
large numbers of undocumented Arab and Muslim immigrants will not aid our ef-
forts to combat terrorism, and might actually harm them.

Another example of conflating immigration enforcement against Arab and Mus-
lims with counterterrorism was the National Security Entry-Exit Registration Sys-
tem (NSEERS) “call-in” program (also known as Special Registration), which re-
quired male visitors from 24 Arab and Muslim countries and North Korea, to reg-
ister with local INS offices. By singling out a large group of mostly Arabs and Mus-
lims, Special Registration involved a massive investment of law enforcement re-
sources with negligible return. It also created fear of law enforcement in our immi-
grant communities, whose cooperation law enforcement needs. At the same time,
these discriminatory practices validated and even fed the suspicion that some have
of Arabs and Muslims.

From the outset, NSEERS was plagued by implementation problems. Due to inad-
equate publicity and INS dissemination of inaccurate and mistranslated informa-
tion, many individuals who were required to register did not do so. Many who were
required to register in the call-in program were technically out of status due to long
INS backlogs in processing applications for permanent residency. Many such indi-
viduals have been placed in deportation proceedings.

Across the country, many were detained in harsh conditions due to the govern-
ment’s inability to process registrants in a timely fashion. For example, in December
2002, the INS in Los Angeles detained hundreds of men and boys who report they
were denied access to legal counsel and their families, held in handcuffs and leg
shackles, and forced to sleep standing up due to overcrowding.

In response to criticism that the “call-in” program discriminated against Arabs
and Muslims, Justice Department officials originally said that it would be expanded
to include visitors from all countries. When the program was transferred to the De-
partment of Homeland Security, the administration announced that the program
was being terminated. However, those who were already required to register, includ-
ing male visitors from every Arab country, are still subject to the program’s require-
ments and penalties for noncompliance, including deportation. “Call-in” registration
is over, but its consequences are still with us.

The Department of Homeland Security reported that more than 80,000 people reg-
istered in the call-in. Of these, more than 13,000 have been placed in deportation
proceedings. If a goal of Special Registration was to track possible terrorists, deport-
ing those who complied with the program undermined this aim, especially since it
may reduce future compliance. The Special Registration “call-in” program did not
result in the apprehension of any terrorists. This clearly raises questions about the
efficacy of the program.

In a similar vein, the Justice Department also launched the “Interview Project,”
to interview thousands of Arabs and Muslims, including U.S. citizens. The latest



31

round of FBI interviews, the so-called “October Plan,” coincided with an Immigra-
tion and Customs Enforcement (ICE) initiative which apparently used the NSEERS-
compiled database to prioritize leads. Given the pre-election nature of this initiative,
the Arab American Institute expressed concern, at the time, that these tactics may
have had a chilling effect on the participation of some segments of the Arab Amer-
ican and American Muslim communities in the election. We have found that these
interviews created fear and suspicion in the community, especially among recent im-
migrants, and damaged our efforts to build bridges between the community and law
enforcement.

Like other DOJ programs that cast a wide net, the interviews created a public
impression that federal law enforcement viewed our entire recent immigrant com-
munity with suspicion, which, in some cases, fostered discrimination. For example,
we received reports of instances where the FBI visited individuals at their work-
place, and then these individuals were subsequently demoted or terminated by their
employers.

FBI officials with whom I have spoken also questioned the project’s usefulness as
a law enforcement and counter-terrorism program. They told me it involved a sig-
nificant investment of manpower, produced little useful information, and damaged
their community outreach efforts.

The General Accounting Office reviewed the Interview Project and concluded:

How and to what extent the interview project—including investigative leads
and increased presence of law enforcement in communities—helped the govern-
ment combat terrorism is hard to measure . . . More than half of the law en-
forcement officers that [the GAO] interviewed raised concerns about the quality
of the questions or the value of the responses.

According to the GAO, “Attorneys and advocates told us that interviewed aliens
told them that they felt they were being singled out and investigated because of
their ethnicity or religious beliefs.” The GAO also concluded that many of those
interviewed “did not feel the interviews were truly voluntary,” and feared “repercus-
sions” if they declined to be interviewed.

I am concerned about these and other government efforts that infringed upon civil
liberties for several reasons. First, it is wrong to single out innocent people based
on their ethnicity or religion. This runs contrary to the uniquely American ideal of
equal protection under the law.

By casting such a wide net, these efforts squandered precious law enforcement re-
sources and alienated communities whose cooperation law enforcement needs. They
ran counter to basic principles of community policing, which rejects the use of racial
and ethnic profiles and focuses on building trust and respect by working coopera-
tively with community members.

According to polls conducted by the Arab American Institute and Zogby Inter-
national, the Justice Department’s efforts took a toll in the Arab American commu-
nity. Immediately after 9/11 Arab Americans were heartened by President Bush’s
strong display of support for the community. In October 2001, 90% said that they
were reassured by the President’s support, while only six percent were not reas-
sured. By May 2002, those who felt reassured dropped to 54% as opposed to 35%
who were not. In a July 2003 poll, the ratio dropped even further, with only 49%
now saying that they feel assured by Bush’s support for the community while 38%
say that they are not assured. By 2004 this number dropped to the 20% range. In
addition, we found that thirty percent of Arab Americans reported having experi-
enced some form of discrimination, and 60% said they were concerned about the
long-term impact of discrimination against Arab Americans.

Civil liberties abuses against Arabs and Muslims have been well-publicized in the
Arab world, and there is a growing perception that Arab immigrants and visitors
are not welcome in the United States. As a result, America is less popular, and it
is more politically difficult for our Arab allies to cooperate with our counter-ter-
rorism efforts.

According to polls conducted by the Arab American Institute and Zogby Inter-
national, Arab public opinion attitudes toward the United States had dropped to
dangerously low levels even before the U.S.-led invasion of Iraq. We found that
Arabs had strong favorable attitudes toward American values, and also had largely
favorable attitudes toward the American people. However, they had extremely nega-
tive attitudes toward U.S. policy, which shaped their views of America. To be sure,
U.S. policy toward the Israeli-Palestinian conflict and Iraq contributed to these atti-
tudes, but perceptions of civil liberties abuses against Arab and Muslims Americans
are also a contributing factor. In fact, in a 2004 poll of Arab attitude toward the
US, we found that our treatment of Arab and Muslim immigrants had eclipsed Pal-
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estine and Iraq as the number one reason for negative attitudes toward Americans
in some Arab countries.

The countries polled included some of the United States’ strongest allies in the
Middle East: Egypt, Jordan, Morocco, Saudi Arabia and the United Arab Emirates.
In an earlier AAI/ZI poll, done in March of 2002, we found that U.S. favorable rat-
ings were already quite low. The most significant drops in U.S. ratings occurred in
Morocco and Jordan. In 2002, for example, 34% of Jordanians had a positive view
of the United States as compared with 61% who had a negative view. By 2004, only
10% of Jordanians held a positive view of the United States, while 81% see the
country in a negative light. Similarly in Morocco the favorable/unfavorable rating
towards the United States in 2002 was 38% to 61% percent. Two years later, it was
9% favorable and 88% unfavorable.

The U.S. favorable/unfavorable rating was already quite low in Egypt, Saudi Ara-
bia, and the UAE. It has remained low.

Buttressing these poll results are my experiences in the Arab world, where I trav-
el frequently. In conversations with opinion leaders across the region, the concern
they raise most frequently is American civil liberties abuses against Arabs and Mus-
lims.

Due to a variety of factors, including fear of discrimination, many fewer Arabs
come to the U.S. for medical treatment, tourism, study, or business. In the past,
Arab visitors to the U.S. have had a chance to observe first-hand the unique nature
of American democracy and freedom and have returned to the Arab world as ambas-
sadors for our values.

President Bush has rightly linked the spread of democracy to the war on ter-
rorism. Unfortunately, civil liberties abuses against Arabs and Muslims in the U.S.
and the indefinite secret detention and highly coercive interrogation of Arab and
Muslim detainees in Guantanamo Bay and other locations has undermined our
openness and harmed our ability to advocate credibly for democratic reforms in the
Middle East. In fact, some Arab governments now point to American practices to
justify their own human rights abuses. As President Bush suggested, and as we
have learned so painfully, anti-democratic practices and human rights abuses pro-
mote instability and create the conditions that breed terrorism. Democratic reform-
ers and human rights activists used to look to the U.S. as an exemplar, the city
on a hill. Now they are dismissed by their countrymen when they point to the Amer-
ican experience.

Once we set a high standard for the world, now we have lowered the bar. The
damage to our image, to the values we have sought to project, and to our ability
to deal more effectively with root causes of terror have been profound.

Chairman SENSENBRENNER. Ms. Pearlstein.

TESTIMONY OF DEBORAH PEARLSTEIN, DIRECTOR,
U.S. LAW AND SECURITY PROGRAM

Ms. PEARLSTEIN. Thank you. Thank you, Mr. Chairman, Mr.
Conyers, for inviting Human Rights First to share our views today
on the reauthorization of the PATRIOT Act.

My name is Deborah Pearlstein, and I direct the U.S. Law and
Security Program at Human Rights First, which is formerly the
Lawyers Committee For Human Rights.

We are grateful for the opportunity to speak and we welcome
your review today of the PATRIOT Act as part of a much needed
move to engage in more aggressive congressional oversight of U.S.
counterterrorism laws and policies. I would like to focus on these
brief remarks on the profound need for greater oversight in this
area, and particularly the critical importance of building on the
scope of section 804 of the PATRIOT Act, which recognizes the
need for enforcing U.S. laws and U.S. operations overseas. This
idea of oversight and accountability is one that the PATRIOT Act
itself squarely incorporates in a provision we urge this Committee
to champion anew. Section 804 of the act amends the definition of
special maritime and territorial jurisdiction of the United States to



33

isnclude “offenses committed by or against a national of the United
tates.”

On diplomatic, consular or military premises overseas, the act
thus now makes clear that the Department of Justice now has ju-
risdiction to prosecute crimes by or against U.S. persons committed
on these sites as part of the special maritime and territorial juris-
diction.

In light of the sustained public focus on the ongoing detention of
foreign nationals throughout the world and the substantial hit our
national security interests have taken as a result of these practices,
using the power of the PATRIOT Act in this respect has never been
more important. We believe that the way to build on this provision
of the act is by establishing a bipartisan independent commission
to look comprehensively at U.S. detention and interrogation oper-
ations in the war on terror. We believe such a commission is not
only critical to restoring America’s commitment to protecting basic
human rights, but also is an increasingly urgent requirement to
prevent U.S. national security.

Let me explain briefly why I believe this is the case. Since Sep-
tember 11, 2001 the scope of U.S. detention and intelligence collec-
tion operations worldwide has grown dramatically. Far from dimin-
ishing in importance is U.S. missions in Afghanistan and Iraq have
matured, detention operations are picking up permanence and pace
with the numbers of individuals in U.S. custody worldwide close to
12,000 today. Despite the sustained nature of these operations, a
startling number of questions about the U.S. global detention sys-
tem remain shrouded in secrecy. What is the legal basis of detain-
ing those held? And what are the plans for their future? Does the
International Red Cross now have access to all held in U.S. custody
or do we continue to hold ghost detainees beyond the reach of hu-
manitarian aid or law? Critically, what methods of interrogation
and conditions of detention do U.S. held detainees face and are we
now in compliance worldwide with basic constitutional and treaty
prohibitions on torture as well as cruel, inhuman and degrading
treatment of any kind.

One need not be an expert in U.S. international and human
rights law to recognize the urgency of these questions. According
to the Pentagon’s own figures, more than 100 people have died in
U.S. custody since 2002. This includes 28 cases classified already
by the Pentagon as homicides. At least half of those were people
who were literally tortured to death.

To be clear, this is not a problem about a handful of actors from
Abu Ghraib. Only one of the criminal homicides identified by the
Department of Defense occurred at Abu Ghraib. The rest occurred
at others of the two dozen-some detention facilities the United
States maintains worldwide, well beyond the few young soldiers
facing courts martial from Abu Ghraib. 137 U.S. soldiers so far
have been punished for acts of torture or abuse, perhaps worse, the
problem appears to be ongoing. At least 45 detainees have died in
U.S. custody since Secretary Rumsfeld was informed of the torture
at Abu Ghraib on January 16, 2004.

This is not a problem, first and foremost, about our brave troops.
This is about command responsibility and congressional oversight.
Our concern for the scope and nature of this problem is Americans
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and human rights lawyers have been matched and indeed exceeded
by our friends and colleagues in the military and intelligence com-
munities who believe current policies have been devastating both
to the safety of our troops and the security interests of our nations.
As a distinguished coalition of retired admirals and generals wrote
last fall, “understanding what is going wrong and what can be done
to avoid systemic failure in the future is essential to ensure that
the effectiveness of the U.S. military and intelligence operation is
not compromised by an atmosphere of permissiveness, ambiguity or
confusion.”

Even more starkly as one U.S. Army interrogator returning from
Afghanistan noted, “The more a prisoner hates America, the harder
he will be to break. The more a population hates America, the less
likely its citizens will be to lead us to a suspect.”

Our detention practices have inflamed our enemies and alienated
potential allies and they continue to run contrary to the security
imperatives this body seeks to protect.

Finally, there can be no question that the investigations to date
have been inadequate. As Human Rights first detailed at length in
our recent report, Getting to Ground Truth, Government investiga-
tions so far have suffered from a lack of independence, failures to
investigate relevant agencies and personnel, cumulative reporting,
increasing the risk that error and omissions are perpetuating in
successive reports, contradictory conclusions, questionable use of
security classification withheld information, failures to address sen-
ior military and civilian responsibility, and an absence of any com-
prehensive game plan for corrective action. Human rights for the
past 4 years——

Cléairman SENSENBRENNER. The gentlewoman’s time has ex-
pired.

Ms. PEARLSTEIN. Can I conclude briefly?

Chairman SENSENBRENNER. Briefly.

Ms. PEARLSTEIN. Our past 4 years of active engagement on these
issues has persuaded us a 9/11-style commission, independent, bi-
partisan and of unassailable credibility is critical to understand fi-
nally what has gone wrong in the U S detention interrogation oper-
ations, and to chart a way forward to accountability and correction.
Today’s hearing can be a valuable first step in taking seriously the
cause of liberty and safety. And we thank you for your consider-
ation.

Chairman SENSENBRENNER. Thank you.

[The prepared statement of Ms. Pearlstein follows:]

PREPARED STATEMENT OF DEBORAH PEARLSTEIN

Thank you for inviting Human Rights First to share our views on the reauthoriza-
tion of the PATRIOT Act. My name is Deborah Pearlstein. I am the Director of the
US Law and Security Program at Human Rights First. We greatly appreciate the
opportunity to speak, and welcome your review today of the Patriot Act in the con-
text of a much needed Congressional assessment of all U.S. counter-terrorism laws
and policies. In my testimony today I would like to offer a few basic principles we
hope the Committee will consider as it exercises its critical responsibility for review-
ing and overseeing the authority given the Executive Branch under the PATRIOT
Act.

For nearly 30 years, Human Rights First, formerly the Lawyers Committee for
Human Rights, has worked in the United States and abroad to advance the values
we believe all Americans share: a respect for justice and human dignity, and a com-
mitment to the rule of law. One role we have worked hard to play is in providing
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dispassionate legal analysis and pragmatic policy advice to help craft solutions to
the most pressing human rights problems facing the world today.

It was with these values—and this approach to our work—that Human Rights
First responded to the attacks of September 11 by creating a new U.S. Law and Se-
curity Program to engage on the human rights questions presented by U.S. national
security policies. As the first director of that program, and a constitutional lawyer
by training, I approach this work starting from three guiding principles.

First, Al Qaeda poses a very serious security threat to the American people, and
the U.S. Government has the right and duty to protect Americans from attack. We
thus welcome efforts to improve coordination among federal, state and local agen-
cies, and between law enforcement and intelligence officials. Equally welcome are
greater efforts to protect the nation’s infrastructure supporting energy, transpor-
tation, food and water; efforts to strengthen the preparedness of our domestic front-
line defenders, police, firefighters and emergency medical teams, as well as those
working in public health. That recognition has meant for us, among other things,
reaching out to members of the U.S. military and intelligence communities to under-
stand the nature of the security challenge we face, and to discuss rights-respecting
solutions that are equal to the challenge. We are proud to say that we have found
many allies in these communities, and many areas of common cause.

The second principle is that the governments that are most effective in safe-
guarding human security are those that operate strictly under the rule of law: that
is, under a system in which people are governed by public laws that are set in ad-
vance, applied equally in all cases, and are binding and enforceable on both individ-
uals and on the government that serves them. For this reason, we have worked hard
to engage all three branches of government in fulfilling their responsibilities to sus-
tain our rule-of-law system. We have participated as monitors at Guantanamo Bay
as the President’s military commission trials began; advocated in the courts to en-
sure in all cases independent judicial review; and urged the vigorous exercise of con-
gressional oversight in all aspects of U.S. counterterrorism activities—most recently
in leading bipartisan calls for Congress to appoint an independent commission to
study the challenges of detention and interrogation in Afghanistan , Iraq, at Guan-
tanamo and elsewhere. In this spirit, we strongly welcome this hearing today.

Finally, we believe that the relationship between security and liberty is not zero-
sum. That taking rights away does not necessarily improve security. And likewise,
that some of the most effective security-enhancing measures we have seen since
September 11—including efforts to improve tracking of cargo containers coming into
the United States, and a renewed commitment to disease surveillance to safeguard
against biological attack—are broadly neutral with respect to rights.

It is because we believe that the security costs and benefits that flow from laws
cannot be gleaned simply from what rights they burden that we believe the PA-
TRIOT Act discussion remains one in which more questions than answers remain.
Homeland Security Department Secretary Chertoff emphasized recently the impor-
tance of risk-management principles in designing an effective approach to mini-
mizing the threat of terrorism, urging that in “weighl[ing] the risks of a particular
action, you conduct a cost-benefit analysis, and you factor these into your consider-
ations.” Four years in to the PATRIOT Act’s implementation, we still lack a full,
public accounting from the Department of Justice of the Act’s use and its effects,
for good and ill. Without this, we all remain poorly equipped to measure how much
liberty or security we should cede.

Underlying all of these principles is an idea the PATRIOT Act itself incorporates,
in a provision we urge this Committee to champion anew—the idea of account-
ability. Section 804 of the Act in particular amends the definition of “special mari-
time and territorial jurisdiction of the United States” to include “offenses committed
by or against a national of the United States” on diplomatic, consular or military
premises overseas. The Act thus now makes clear that the Department of Justice
has jurisdiction to prosecute crimes by or against U.S. persons committed on these
sites as part of this “special maritime and territorial jurisdiction.” In light the sus-
tained public focus on the ongoing detention of foreign nationals throughout the
world, and the substantial hit our national security interests have taken as a result
of these practices, using the power of the PATRIOT Act in this respect has never
been more important.

This Committee should oversee, enhance, and enforce this aspect of the PATRIOT
Act—and the Justice Department’s pivotal role in carrying it out. With the powers
that this Act and others like it provide comes the strict responsibility to enforce the
laws as they exist. In including Section 804 in the Act originally, we believe Con-
gress meant to signal its commitment to coupling new grants of power with equal
measures of oversight and enforcement. Now is the time for Congress to strengthen
its oversight of offenses committed in the special maritime and territorial jurisdic-
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tion of the United States. And where the Department of Justice falls short, this
body must bear the weight.

Thank you for considering our views. We welcome your active engagement and
the opportunity to continue to work with you on these vitally important issues.

Chairman SENSENBRENNER. Mr. Pitts.

TESTIMONY OF CHIP PITTS, CHAIR OF THE BOARD,
AMNESTY INTERNATIONAL USA

Mr. PirTs. Thank you, distinguished Chairman, Ranking Mem-
ber and Committee Members. Amnesty international’s millions of
activists in the U.S. and in over 100 countries around the world
call human rights violations as we see them, based on rigorous re-
search and regardless of the government or armed group commit-
ting them.

Our touchstone is international law, including the universal dec-
laration of human rights and the Geneva conventions, international
instruments that the U.S. helped create. Amnesty vigorously con-
demns terrorists attacks like the horror of 9/11. We also under-
stand history’s clear lesson that human rights and the rule of law
are indispensable prerequisites to true security for all. The PA-
TRIOT Act, along with other post 9/11 laws, executive orders and
policies seriously undermine human rights, weaken the global
human rights framework and contribute both to human rights vio-
lations and, we believe, increased terror attacks. The mere exist-
ence of such measures has a chilling effect on fundamental free-
doms, including speech and association, religion and belief, privacy,
due process and equal protection.

These are U.S. constitutional rights. But they’re also binding
international law treaty obligations. Encouraging the presumption
of guilt rather than innocence, the PATRIOT Act sweeps innocent
people within its ambit. It has inspired a cascade of similar laws
around the world that weaken the rule of law, so essential to pro-
tecting human rights, including the right to be protected from ter-
rorist attacks.

With active U.S. encouragement almost every country around the
world now has new anti-terror legislation, often modeled on the
USA PATRIOT Act. Abusive governments globally, including
China, Cuba, Zimbabwe, Colombia, Egypt, Uzbekistan, now cite
U.S. actions to justify their own violations.

We urge Congress to correct the deficiencies of the PATRIOT Act
by three main measures, restoring checks and balances, restoring
individualized fact-based suspicion, and thirdly, independent judi-
cial review. Amnesty is especially concerned about section 802’s
broad definition of domestic terrorism, which has already discour-
aged free association and peaceful dissent. Section 412’s allowing
indefinite detention merely upon the Attorney General’s say-so, vio-
lating U.S. and international rights to due process and non-
discrimination, reduced or eliminated judicial review in sections
like 215 and 505 which allow secret Government invasions of free
thought, belief, religion, expression, press and privacy, and section
213’s overbroad sneak-and-peak home search provision also infring-
ing privacy rights.

Congress should enforce the Patriot Act’s current sunset provi-
sions or modify them significantly to protect individual rights and
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eliminate, modify or sunset the other provisions infringing indi-
vidual rights. Congressional oversight should also evaluate Justice
Department compliance with section 1001 to ensure that abuses
under the PATRIOT Act are fully investigated, especially those
against Muslim, Arab and immigrant communities. Amnesty’s ra-
cial profiling report last year found that such practices increased
dramatically after 9/11.

We agree with Human Rights First and others that section 804,
which expands U.S. jurisdiction to include offenses committed by or
against a national of the U.S. provides grounds for Congress to
support appointment of a special counsel and an independent com-
mission to comprehensively investigate the torture and ill treat-
ment of detainees in U.S. custody.

Over 500 people have been detained without charge at Guanta-
namo for over 3 years, and tens of thousands more in Iraq, Afghan-
istan and secret detention centers around the world. The rest of the
world knows of this. And, they also know about the more than 100
deaths in U.S. custody, including the, at least, 28 homicides re-
ferred to. And the world views all this as an egregious abuse of
power and a denial of the most fundamental rights of human exist-
ence.

In Amnesty’s 2005 annual report, we noted that U.S. tolerance
for torture and ill treatment sends a tragic and counterproductive
message to the world that human rights may be sacrificed in the
name of security.

Right now the U.S. domestic and foreign approaches are both
preemptive, secretive, unchecked, subjective, counter to the pre-
sumption of innocence, unilateral, unreliable and abusive. Instead
of being fair, legal, objective, fact-based, tested, cooperative and
most importantly perhaps effective.

Congress must reiterate that human rights are an integral part
of true security. Policies that facilitate torture at Guantanamo and
elsewhere make us less safe and true security cannot be achieved
without respect for human rights and the rule of law.

Thank you, Mr. Chairman.

Chairman SENSENBRENNER. Thank you, Mr. Pitts.

[The prepared statement of Mr. Pitts follows:]

PREPARED STATEMENT OF CHIP PITTS

Mr. Chairman, Distinguished Ranking Member, Members of the Committee, on
be(}11alf of Amnesty International USA?! thank you for the opportunity to be here
today.

Amnesty International’s 1.8 million members in over 100 countries—including
hundreds of thousands in the United States—are committed to exposing human
rights violations committed by governments and armed groups around the world.
Amnesty International is guided by international human rights and humanitarian
law, and the standards set forth in the Universal Declaration of Human Rights and
the Geneva Conventions, international instruments the United States championed
and helped create half a century ago. The organization was founded to defend the
right of individuals incarcerated for the peaceful expression of their views and to
oppose the use of torture on any person. Its members have helped free over 40,000
political prisoners, many of whom are survivors of torture, and continues to work
for the eradication of torture worldwide and the implementation of relevant inter-
national instruments that establish universal human rights standards.

1 Amnesty International is a grassroots organization with 1.8 million members worldwide
working to promote and defend human rights. For information, contact Ms. Alex Arriaga or Ms.
Jumana Musa at 202-544—-0200, or visit www.aiusa.org.
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The USA Patriot Act was adopted in the weeks after the horrific attack on Sep-
tember 11, 2001. Amnesty International vigorously condemned the 9/11 attack as
a brutal assault and a crime against humanity, and recognized the duty of every
nation to protect its citizens and to seek fair justice. Amnesty International vigor-
ously condemns terrorist attacks, and upholds the international human right to be
safe from terrorism. The organization also maintains that the lesson of history is
that preserving human rights and the rule of law is the indispensable and preferred
route to true security.

We are concerned that the USA Patriot Act, combined with other, related post-
9/11 legislation, executive orders, and policies, undermines the human rights of
Americans and non-citizens in this country, weakens the framework for promoting
human rights internationally, and contributes to a climate conducive to human
rights violations as well as increased incidents of terror.

Amnesty International believes that the USA Patriot Act, as it exists today, is out
of step with the legal requirement and critical need to preserve core principles, con-
stitutional freedoms, and adherence to human rights even in times of crisis. The Pa-
triot Act and related measures threaten rights otherwise protected in the U.S. Con-
stitution and international instruments, such as the Universal Declaration of
Human Rights, the International Covenant on Civil and Political Rights, the Con-
vention against Torture, and the Convention on the Elimination of All Forms of Ra-
cial Discrimination.

Provisions of the Patriot Act have had a chilling affect on freedom of speech and
association, freedom of religion and belief, and privacy. The law jeopardizes due
process and fair trial procedures by encouraging a presumption of guilt until proven
innocent, instead of the normal presumption of innocence. The Patriot Act is of con-
cern both in itself, and also because it has inspired a significant cascade of similar
legislation around the world that weakens the rule of law which is so essential to
the plli"otection of human rights, including the right to be defended against terrorist
attacks.

The overly braod and heavy-handed approach of the Patriot Act is also reflected
in other US laws, executive orders, policies and tactics that have led to excesses in
the ‘war on terror’ and have allowed abusive governments around the world to cite
the United States as an example to justify their own violations. The policies of the
world’s superpower disproportionately influence other nations. Governments in
countries as diverse as Britain, China, Colombia, Cuba, India, Jordan, and
Uzbekistan have stepped up efforts to enact or expand similarly restrictive policies.
According to U.S. officials, at least 180 countries—almost every country in the
world—have followed suit with legislation of their own since the USA Patriot Act
was passed.

Amnesty International urges Congress to correct the deficiencies of the Patriot Act
by restoring checks and balances, fact-based individualized suspicion, and inde-
pendent judicial review over government implementation of the Patriot Act. These
corrections are necessary both to protect fundamental civil and human rights and
to more thoughtfully enhance the law’s contribution, if any, to curbing terrorism.
Provisions of special concern to Amnesty International include the following:

e The USA Patriot Act creates a broad definition of “domestic terrorism” that
discourages the right to free expression and association. Section 802 of the
law defines “domestic terrorism” as acts committed in the United States “dan-
gerous to human life that are a violation of the criminal laws” if the US gov-
ernment determines that they “appear to be intended” to “influence the policy
of a government by intimidation or coercion,” or “to intimidate or coerce a ci-
vilian population.” Already, the Patriot Act has emboldened some school ad-
ministrators to discourage participation in free speech activities, and has dis-
couraged some peaceful dissenters from protesting.

o The USA Patriot Act allows non-citizens to be detained without charge and
held indefinitely once charged, if the US Attorney General certifies that there
are “reasonable grounds” to believe this person is engaged in conduct that
threatens national security. This runs counter to US and international rights
to due process and to non-discrimination.

And the USA Patriot Act infringes on the right to privacy and removes many
types of judicial review over law enforcement and intelligence activities,
which may in turn facilitate the commission of abuses of other human rights.
For example, Section 215 of the USA Patriot Act permits the government to
scrutinize peoples’ reading habits through monitoring of public library and
bookstore records and requires bookstores and libraries to disclose, in secrecy
and under threat of criminal prosecution, personal records of reading and
websurfing habits. This harms freedom of thought, belief, religion, expression,
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press, as well as privacy. Librarians have stated publicly that they are torn
between abiding by the law and violating their patron’s right to privacy. The
Patriot Act also allows for “sneak and peek” search warrants to conduct phys-
ical searches of property and computer records without providing notification,
wiretapping and monitoring of e-mail, access to financial and educational
records, among other areas. The right to be free from arbitrary interference
with individual privacy is protected in both the US Constitution and the
International Covenant on Civil and Political Rights, to which the United
States is a party.

Amnesty International urges the U.S. Congress to enforce the sunset provisions
currently in the USA Patriot Act, or modify them significantly to protect individual
rights, and eliminate, modify, or place sunsets on other provisions that infringe on
individual rights of all Americans and non-citizens.

We urge the U.S. Congress to exercise its important oversight role to examine im-
plementation of the USA Patriot Act. In particular, Amnesty International is con-
cerned by abuses against Muslim and Arab communities in the United States, and
the generally hostile climate against immigrants. Amnesty International last year
released a report on racial profiling in the United States and found that racial
profiling practices by law enforcement have expanded in the government’s “war on
terror” and threaten to affect an estimated 87 million individuals in the United
States. The report, “Threat and Humiliation: Racial Profiling, Domestic Security,
and Human Rights in the United States” finds that law enforcement’s use of race,
religion, country of origin, or ethnic and religious appearances as a proxy for crimi-
nal suspicion undermines national security. Racial profiling blinds law enforcement
to real criminal threats and creates a hole in the national security net.

Congress should evaluate the Department of Justice compliance with Section 1001
of the law with regard to complaints alleging abuses of civil rights and civil liberties
by employees and officials of the Department of Justice. Congress must ensure that
department policies prevent racial profiling and abuse. This is a matter of upholding
civil and human rights, applying the rule of law, and enhancing national security
by protecting the human rights and freedoms of all.

Amnesty International also urges the U.S. Congress to exercise its important
oversight role in examining the performance of the U.S. Government in imple-
menting Section 804 of the Patriot Act. Section 804 amended the definition of “spe-
cial maritime and territorial jurisdiction of the United States” to include “offenses
committed by or against a national of the United States” on diplomatic, consular
or military premises. The U.S. government has failed to date to support a truly
indep&andent and comprehensive investigation into abuses against detainees in U.S.
custody.

That is why Amnesty International continues to call on the U.S. Congress to es-
tablish a truly independent commission , which has not happened yet, and to urge
the Attorney General to appoint a Special Counsel to investigate reports of torture
and ill-treatment of detainees held in U.S. custody in Guantanamo, Bagram, Abu
Ghraib, and detention centers—including secret detention centers—around the
world. For over three years, over 500 individuals have been held in indefinite deten-
tion in Guantanamo in conditions that spurred the International Committee of the
Red Cross to break its tradition of silence and protest publicly U.S. mistreatment
of detainees. General Richard Myers has indicated that at least 68,000 individuals
have been detained around the world in the so-called “war on terror”. We have all
seen the photographs taken at Abu Ghraib, but we may not know that there have
been over 100 deaths in custody, of which at least 27 have been ruled “homicides”.

Amnesty International recently released its 2005 Annual Report which summa-
rized human rights conditions in 149 countries and territories. Upon releasing the
report, Amnesty International noted that the images of detainees tortured in Abu
Ghraib shocked the world. As evidence of torture and ill-treatment of detainees in
US custody in other countries continues to emerge, the United States is sending an
unequivocal and severely damaging message to the world that human rights may
be sacrificed ostensibly in the name of security. Congress must act to reverse this
message, ensure an independent investigation into abuses, and uphold the rule of
law and international standards of human rights for all. We are not safer when we
abuse others. But we are safer when we promote conditions that allow every person
to exercise their human rights and freedoms.

Thank you.

Chairman SENSENBRENNER. The Chair will recognize Members
under the 5-minute rule. The gentleman from Michigan, Mr. Con-
yers.
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Mr. CoNYERS. Thank you, Mr. Chairman. I first begin by prais-
ing the four witnesses who, on such short notice were able to pull
these excellent statements together. I want to put out these ques-
tions because, as you know, 5 minutes is a very short amount of
time. And you may respond to them as you feel inclined. What
changes do you think need to be made in the PATRIOT Act to pre-
vent legal and innocent people from being unjustly punished or
persecuted? That is the first question. The second, the Inspector
General found that the detention of aliens after 9/11 “indiscrimi-
nate and haphazard.” Do you believe that the Department of Jus-
tice’s approach in this matter has become any better? Do you be-
lieve the Administration has adequately investigated allegations of
torture, in Iraq, Afghanistan, and Guantanamo?

And, is there anyone here that does not support an independent
commission or select committee to investigate? And is any one of
you experts here aware of a single terrorist arrest or conviction
that came from the registration of or interview of over 10,000 men
of Middle Eastern descent? Please, those of you who are witnesses
may.

Chairman SENSENBRENNER. Who wants to be first?

Mr. CONYERS. You can begin.

Chairman SENSENBRENNER. Ladies first.

Ms. TAriA RuaNoO. Thank you, Mr. Pitts, and I would like to ad-
dress some of these questions, not all of them, since I understand
it is as we feel willing and with regards to the detention of illegals
as it relates to non-citizens that, at this time, Department of
Homeland Security is, you know, is a newly-created department
and has been very distracted with reorganizing itself and that has
definitely contributed to its ability to detain less people. I do think
less people at this time are being detained as a result of post 9/
11 investigations. But I also think it is important to note that the
Department has recognized the failures of its prior policies and of
its prior initiatives.

And, as any good agency, is attempting not to repeat its failures.
I would also say that, of course, I would support an independent
commission to investigate this. And no, as an immigration attorney
which considers herself pretty well informed as to what happens in
the country with regards to immigration detentions, I am not
aware, and that is all that I can address to—I am not aware of a
single occasion where any of the individuals that were brought in,
noncitizens, as a result of these post 9/11 investigations were, in
fact, charged with any 9/11 terrorist activity.

Mr. CONYERS. Thank you so much.

Mr. Pitts.

Mr. Prrrs. Thank you, Congressman. In answer to your first
questions about changes needed to prevent unjust persecution in
the PATRIOT Act, we think again that there are three broad cat-
egories, adding checks and balances, adding independent judicial
review, and adding requirements of individualized fact-based sus-
picion. We think that those are essential to make sure you are not
stereotyping innocent Muslims or Arabs. And it is interesting how
much ignorance there is on this issue. People assume that Muslims
are Arabs and vice versa when Arabs are a small minority of Mus-
lims in the world and the U.S., and, of course, Muslims are of as
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infinite variety as the world itself. One out of every 5 people in the
world. So the anti-foreigner provision in section 412 of the PA-
TRIOT Act, for example, which allows rolling and potentially in-
definite detention, and is discriminatory based on the subjective
say-so of one man is a good example of the discriminatory dis-
respect for the objective rule of law that we need to have effective
action against terrorism, not stereotyping but identifying the real
threats.

Similarly, our racial profiling report last year pointed out that
racial profiling just doesn’t work. Think for a second about the
most famous alleged members of al-Qaeda, Richard Reid, the shoe
bomber, British national of West Indian descent; or the white guy
from California, John Walker Lind, for example, or Jose Padilla,
Hispanic gang member. You cannot possibly say that we are going
to profile against people who look Middle Eastern and expect to be
successful against Al Qaeda. What we need to do is not just have
formal rhetoric against racial profiling, but recognize that the huge,
gaping national security exception is illegitimate. It allows dis-
crimination and a resurgence of religious, national origin and race-
based discrimination that doesn’t work.

Mr. CONYERS. Thank you. Mr. Chairman——

Chairman SENSENBRENNER. The chairperson will recognize the
witnesses and the time of the gentleman has expired. The gen-
tleman from Iowa, Mr. King.

Mr. KING. I thank the Chairman and I appreciate the witnesses
being here today and those Members of the Committee that are
here today, and I had the privilege of adjusting my travel plans to
be someone who could benefit from this testimony today. Some of
the things that come to mind, I think, I will direct initially to Mr.
Pitts.

Could I ask you, if you could define for this Committee, the dis-
tinction between the standards in a criminal investigation with re-
gard to subpoenas, that have been long accepted in the United
States as something that protects and preserves the human rights
of all citizens in this country. The distinction between that stand-
ard and the standard that is implemented by the PATRIOT Act
with regard to that same type of search warrant.

Mr. PrrTS. Absolutely, Congressman King. Thank you for the op-
portunity to clear up the rampant confusion on this point. In fact,
just a couple of days ago with Deputy Attorney General James
Comey’s testimony before this Committee, he said that the stand-
ard in the PATRIOT Act is the same thing, probable cause. And
he reiterated that there is probable cause to be an agent of a for-
eign power. That is a bit misleading, because when you read the
actual language of the statute, at several points, for example, in
section 215, the actual standard in the law is that an investigation
is launched by the subjective interest of the law enforcement pow-
ers, and the information is sought for the purposes of that inves-
tigation. That is not a probable cause standard. Neither is the
standard in section 505, which isn’t even a relevant standard, the
national security letter.

So there is a dramatic difference between the regular criminal
authority, which can be challenged. A grand jury subpoena can be
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challenged. That is not allowed under the gag orders of those sec-
tions of the PATRIOT Act.

Mr. KING. Mr. Pitts, I want to point out that you stated before
this Committee that your opinions are based upon rigorous re-
search, and I would ask the Committee to note that you brought
a lot of that with you today. I have not seen one quite so prepared
with their office in front of them. It looks like my office, at any
rate.

Mr. PrrTs. Sorry for littering your table.

Mr. KING. But the distinction between the legal standard of the
search warrant being the distinction on a grand jury subpoena
versus a court order, could you speak to that?

Mr. PrrTs. Absolutely. I welcome again the opportunity to clear
this up. The FISA warrants of the secretive FISA court, which are
a secret court that are mandated, they have no discretion to refuse
the application if they find an informal order is very different from
the normal criminal process, whether it is a grand jury subpoena,
which, as I said, can be challenged, or whether it is a search war-
rant, which actually is premised on information that generally has
a probable cause to think that the person or place is guilty of a
crime or terrorism.

Mr. KING. And you are also aware that there is a report required
to come before Congress, if there are any abuses of the PATRIOT
Act, and I would ask if you could name a specific case where there
has been someone in a library, in a bookstore, that has had their
human rights violated based upon the language in the PATRIOT
Act.

Mr. PITTS. Absolutely, Representative King. This is another im-
portant point that I welcome the opportunity to clarify. The notion
that there hasn’t been an abuse is one of the most egregious myths
about this act. First of all, the mere existence of these laws as I
said is an abuse. It is a chilling effect on Americans’ rights to get
library records. Secondly, in the climate of secrecy under the PA-
TRIOT Act, there is no way that we can know what abuses have
occurred. But thirdly we all have, at the ACLU, at Amnesty, the
American Library Association, the Bill of Rights, defend commit-
tees, the other witnesses here, have all independently received
word of abuses.

I got an e-mail last week from a librarian, sir, in Seattle, Wash-
ington, who had been approached by the FBI to give a list of all
people who had checked out a biography of Osama Bin Laden since
9/11. Now she had the courage to refuse that. But how are we
going to understand our enemy and understand Al Qaeda and the
truth the threat the violent extremism poses if we can’t expose
Government vulnerability?

Mr. KING. I understand your list of allegations, but I wonder if
you can give us a specific list of people, individuals with names,
specific cases that could be looked into by this Committee to see
if there actually have been specific cases of violation of the PA-
TRIOT Act and violations of people’s human rights rather than the
allegations under your vigorous research standard?

Mr. PITTs. Sure. There are a number of people who have been
affected. Again, it is difficult to know exactly how many because li-
brarians are under a—subject to criminal prosecution if they report
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these things. But a number of librarians courageously came to me
in Dallas, Texas and I heard from people that they have been ap-
proached.

Mr. KiNG. Could I ask you, Mr. Pitts, to present that list to this
Committee? Would you provide that information about specific
cases?

Mr. PirTs. I did mention a couple before the Dallas City Council
when we had a bill of rights defense committee resolution on this
subject. Toby Baldwin is the name of one librarian, for example,
who experienced a request.

Mr. KiING. Has that been looked into, do you know? Is that fac-
tual or is it an allegation at this point?

Mr. PitTs. No. We know that lots of librarians have been ap-
proached for records. Often the PATRIOT Act is not formally

Chairman SENSENBRENNER. The gentleman’s time has expired.
The gentleman from Virginia, Mr. Scott.

Mr. ScorT. Thank you, Mr. Chairman. Mr. Pitts, let me follow
through on the probable cause thing, because they shout probable
cause in a criminal investigation, you have to have probable cause
that a crime has been committed. Is that not right.

Mr. PirTs. That is correct, sir.

Mr. ScoTT. And under the FISA warrant, you only have to have
probable cause that the target is an agent of a foreign government
and you are trying to get foreign intelligence which may be crimi-
nal or not, is that right?

Mr. PiTTSs. That is correct. And a key point is that the PATRIOT
Act, reduces that standard even further in ways that have not yet,
I think, been realized by the public at large.

Mr. ScoTT. You mean, like the probable cause is the agent of for-
eign government and a substantial reason for the wiretap is foreign
intelligence, but it may not be the main reason, so you could be
talking about something that is not even a crime, that is not even
the primary reason you are getting the wiretap.

Mr. PrrTs. That is right. That is the problem with one of the——

Mr. ScotrT. So when they shout probable cause, you have to lis-
ten very carefully because it is not probable cause that any crime
is even being alleged as part of the reason for the wiretap?

Mr. PiTTs. Exactly.

Mr. ScorT. You mentioned 100 deaths, 27 homicides. What is the
status of those? How many have been arrested in those homicides?

Mr. PitTs. I am going to let Ms. Pearlstein address that.

Ms. PEARLSTEIN. Thank you, Mr. Scott. And thank you, Mr.
Pitts. The status of many of those cases remains unclear because
of the level of secrecy surrounding the investigations, the indi-
vidual investigations. But to the extent they are known, there have
been some prosecutions within the context of the military justice
system and those are welcome.

The record, however, is completely inadequate, that is to say,
there are deaths, gruesome deaths, to be frank, that have occurred
in U.S. custody, people who have been tortured to death. Their sto-
ries to some extent have appeared on the front pages of the paper.
And to date, no one, no individual has been held criminally or oth-
erwise liable for those deaths. So, not only is this a challenge for
the Department of Justice, this is a challenge for the Department
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of Defense. And, I think, at this point now that these deaths are
several years old and the trail of evidence and so forth, of course,
grows cold, it is time for Congress to engage.

Mr. ScoTrT. Thank you. Dr. Zogby, you mentioned the fact that
America may be less popular. What impact does that have on our
war against terrorism? Does it make a difference?

Mr. ZoGBY. Sure it does.

Number one it makes some foreign governments less willing to
publicly cooperate. Number two, it creates a groundswell of support
for those who would do harm to our country. The less popular we
are, the more popular those who attack us are.

Mr. ScotT. And what difference does that make?

Mr. ZoGBY. The difference is that the pool of those who are avail-
able to be recruited to do harm against America grows larger, and
the ability of governments to act together with America becomes
smaller. And I will also say that we have seen repressive policies
instituted by governments in the Middle East. Contrary to the
President’s own program, wanting to promote democracy, some of
our allies have become more repressive precisely because there is
an anti-American groundswell in those countries as a result of our
policies. And when we polled in the region, we always found that
issues like the Arab-Israeli conflict, and more recently Iraq, were
sources of discontent.

In the most recent poll that was done by Zogby International in
the Middle East, we found that America’s treatment of Arab and
Muslim immigrants have, in some countries, eclipsed those other
issues as the number one source of anger with America and the
frustration of America in not projecting its values, even as it ap-
plies to those who live within their borders.

Mr. ScorT. And the translation is that the activities make us
less safe.

Mr. ZoGgBY. Decidedly so. And I think that we ought not fall prey
to spinning our successes. We ought to look at the reality on the
ground. You wouldn’t run for office without doing some polling.
And we do polling, and what we find in our polling is that America
is actually less popular, and I believe less safe as a result of those
policies.

[9:30 a.m.]

Mr. ScorT. Ms. Tapia Ruano, can you talk about holding people
without charges, and the checks and balances that are available
when people are held as enemy combatants or material witnesses
indefinitely?

Ms. Ruano. Well, what I would like to address, from individuals
who are alleged to be charged for being here engaging in 9/11 ter-
rorist activities, and ultimately result in only being charged with
civil minor immigration violations. And those individuals, again, as
I mentioned before, do not have the opportunity to even know why
they’re being detained; theyre held in custody for months. This is
something that, to our knowledge, is not happening at the present
time. It definitely is documented as having taken place imme-
diately post-9/11 and for a few months thereafter.

Mr. Scorr. What are the checks and balances available, and
when do people get to be heard as an enemy combatant?

Chairman SENSENBRENNER. The gentleman’s time has expired.



45

The gentleman from California Mr. Lungren.

Mr. LUNGREN. Thank you very much, Mr. Chairman. And thank
you for holding this hearing.

I would just—I say that at the outset, I've been involved in these
issues for a long time. I served for a year and a half on a panel
that looked at, in retrospect, our treatment of Japanese nationals
and Japanese-Americans during World War II, where we were able
to review mistakes that were made at that time.

When I ran for Congress this last time, I was accused of being
soft on terrorism and soft on immigration because I supported leg-
islation which gave rights to people who were immigrants. I had
to respond to an attack that I thought was unduly critical and ra-
ciallykand religiously profiling certain groups as a part of a political
attack.

Having said that, however, I am somewhat disturbed by the con-
tours of the request for this hearing. I wonder why those who
asked for this hearing did not ask for any witnesses from the Ad-
ministration to be able to respond specifically to the allegations
that are raised, number one.

Number two

Mr. CoNYERS. Will the gentleman yield?

Mr. LUNGREN. Well, I only have 5 minutes, and the gentleman
has had 15, I think, so far.

Number two, some of the statements suggesting that we had rou-
tine torture that somehow causes the rest of the world to respond
negatively to us are way over the top. The investigations have
shown specific examples of inappropriate activity, criminal activity
by individuals, and they’re being prosecuted at the present time.

A statement made about the routine desecration of the Koran is
absolutely contrary to the facts of the investigation that were
shown. And the gentleman, Mr. Zogby’s, statements that those
kinds of things, that kind of evidence gives us a negative response
in the non-U.S. world, the Arab community, the Muslim commu-
nity, ought to be cautionary to those of us when we look at these
sorts of things.

One should look in detail at the report with respect to the in-
stance involving the Koran. And one, I think, would be impressed
by the care which is taken by those that at Guantanamo Bay with
respect to the protection of religious rights there. And in those spe-
cific instances where there have been violations, those have been
investigated; action has been taken against those people.

So I just would hope that those on the other side would under-
stand the concerns some of us have about the contours of this par-
ticular activity.

Secondly, the Creppy memo is no longer followed by the Adminis-
tration. We had testimony to that effect by Mr. Comey, testimony
to the effect of Mr. Comey that they were trying to do things imme-
diately after 9/11 to try and respond to the risk and the threat as
they saw it at that time, but they have made changes, and it is not
being followed. That was the direct testimony of Mr. Comey under
oath here, and I wish that to be entered into the record.

And finally, with respect to section 215, let’s understand what
section 215 is. Section 215 has to be an application to a court that
has to make a determination, number one, that it involves a for-
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eign agent; number two, that it is relevant to an investigation
against international terrorism or clandestine intelligence activi-
ties; number three, that it is not directed against a United States
person solely on the basis of activities protected by the first amend-
ment of the Constitution of the United States. All of those things
have to be shown to the court. The court has to make a determina-
tion that, in fact, those things are present. So the idea that some-
how section 215 is being used willy-nilly to go after people merely
because they check out books in one particular place or another is
just not correct. The court does make those determinations. We
have made specific inquiry with respect to that and found that to
be the case.

And finally, I would just say this: It is patently absurd to create
a moral equivalence between the United States and China,
Zimbabwe and other countries, as your statement, Mr. Pitts, has
suggested. If the suggestion is they need examples to prop up the
activities that they engage in versus their citizens, that’s patently
absurd. The suggestion that somehow, because of the passage of
the PATRIOT Act, we are leading those kinds of countries to in-
volve themselves in abuses of other countries is, frankly, I think,
seriously amiss.

This Committee has had—actually, Mr. Chairman, we’ve had 11,
not 7, 11 oversight hearings in the Subcommittee and full Com-
mittee on the PATRIOT Act. We have gone over section by section
by section——

Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentleman from North Carolina Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman. And I want to thank the
Chairman for convening the hearing, even though he is doing it ac-
cording to the rules, and it started out kind of testy.

And I also thank the Chairman for not interrupting the wit-
nesses and applying an overly technical view of this hearing. I
think it would have served a very negative purpose to do that, and
I want to applaud you publicly for not doing that during the testi-
mony of these witnesses.

Briefly, I'd just like to reiterate a point that I made yesterday in
a speech I gave to the Charlotte Chamber of Commerce, interest-
ingly enough, in which I said that it is not unusual in the after-
math of things like Enron or things like the accounting scandals
or things like 9/11 for the legislative process to overreact and do
more than is necessary to address or correct the problem, and that
the true test of a legislative body is really our ability not so much
to overreact sometimes, but to, once we have overreacted, under-
stand the impact of that overreaction and then make the necessary
adjustments, because all of us are engaged in not a science, but a
process of trying to find what the appropriate and right balance is
in all of these situations. And it seems to me that if we try to find
that balance listening only to the people who have defended the ac-
tion or reaction that the legislative process has made, either to
Enron or to 9/11 or to accounting scandals or whatever we’re doing
in the legislative process, if we’re not listening to all of the people
who are impacted by these decisions, then we do ourselves, as leg-
islators, a real disservice, and we do our country a real disservice.
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So I think really that’s what we are involved in here, trying to
find what that appropriate balance is, what was, should have been,
should be going forward. We found a balance in this Committee
which we unanimously endorsed, only to see it changed in the PA-
TRIOT Act when it went to the Rules Committee.

And so I just want to generally thank the Chair for the series
of hearings and these witnesses for being here today to help us try
to find that balance.

Now, my colleague on the other side has made a number of com-
ments, which I could tell each of you are anxious to respond to, and
him having run out of time, perhaps I should give Ms. Pearlstein
at least an opportunity to respond.

Ms. PEARLSTEIN. Thank you very much, and thank you for your
comments.

I want to just respond briefly to the suggestion about the pros-
ecution of individual acts of torture and abuse that have been iden-
tified by the Pentagon as occurring in U.S. detention facilities over-
seas. A handful of these have been prosecuted under the Uniform
Code of Military Justice. A much larger number of them, to the ex-
tent they’ve been dealt with at all, have been dealt with by admin-
istrative or incredibly light disciplinary punishment; that is, revok-
ing of mess hall privileges. The vast majority of them have yet to
be addressed. This is a failure of the Department of Justice. This
is a failure of the Pentagon. This is why we believe an independent
commission is needed to look at these things.

On the point of why the international community and many
Americans may be frustrated by this
Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentleman from Arizona Mr. Franks.

Mr. NADLER. Mr. Chairman, point of order.

Chairman SENSENBRENNER. The gentleman from Arizona Mr.
Franks is recognized.

Mr. NADLER. Mr. Chairman, point of order.

((ilhairman SENSENBRENNER. The gentleman will state his point of
order.

Mr. NADLER. Mr. Chairman, it has generally been the practice of
this Committee that witnesses are permitted to finish the sentence
so that what theyre saying will not be interrupted in
midsentence——

Chairman SENSENBRENNER. The rules state that the Chair has
the prerogative to recognize Members and to enforce the time lim-
its. The Chair is enforcing the time limits, and the gentleman from
Arizona Mr. Franks is recognized.

Mr. FRANKS. Thank you, Mr. Chairman.

Mr. Chairman, sometimes an open, democratic Republic like the
United States of America is so transparent that both its warts and
its qualities are seen before the world, and that’s a healthy prac-
tice. But, Mr. Chairman, in recent days we've seen and heard com-
parisons of the policies of the United States and the practices even
in prisons with the Soviet gulags, that somehow the United States
has become a negative for the cause of human freedom in the
world. And I find that to be something that completely defies rea-
son in the mind of any person who has any historical view of the
United States.
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And I think sometimes we do a great disservice to the cause of
human freedom when we tear down the greatest force for human
freedom that the world has ever known, and that’s the United
States of America. And, Mr. Chairman, having said that, I'd like
to direct a couple of questions to Dr. Zogby.

Dr. Zogby, in your recent testimony, you made the complaint that
the Justice Department had detained immigrants in the aftermath
of the 9/11 attacks, but isn’t it true that the investigation of these
individuals had absolutely nothing to do with the PATRIOT Act,
and, in fact, these events occurred before the PATRIOT Act was
even enacted; is that correct?

Mr. ZoGgBY. Some of them were before, and some of them were
after. The call-ups that occurred following this in October, and then
later on, I think, in January of 2002 and special registration went
well beyond the initial round-up, the numbers of which we actually
don’t know. They were making numbers public, and at one point
they stopped making numbers. People got stuck on the 1,200, but
frankly the numbers appeared to go much higher.

We don’t know the outcome of all of those. There have been inde-
pendent reviews, both within the Department of Justice and by
groups outside, who have interviewed several of the people, both
still here in the United States and those overseas. The inspector
general’s report, I think, was very clear on the number of those
cases that reported abuse, reported horrific treatment within the
prisons. And I think it is important to recognize this is an issue
that requires closer scrutiny.

Ms. Tapria Ruano. If I may also respond to that question?

Mr. FRANKS. Let me ask an additional question, Dr. Zogby, and
then you feel free to respond.

In your written testimony you also mentioned that the detain-
ees—in Guantanamo Bay in general, but isn’t it a fact that those
being held in Guantanamo Bay are not being detained pursuant to
any authority contained in the PATRIOT Act? And, in fact, if the
PATRIOT Act was repealed today, would it have any effect on the
status of these detainees in Guantanamo Bay at all?

Mr. ZoGBY. I'm not aware and can’t speak to that issue, but I
will tell you the issues I mentioned were Guantanamo and other
locations around the world. And I was speaking about that in the
context of what it has done to our image internationally.

And I want to address that and want to address as well the re-
marks raised by Congressman Lungren. The issue of torture. You
know, once we're authorized the use of practices that previously
were considered and in international law are considered torture,
and lowered the standard of what constitutes torture so that now
sleep deprivation, use of creating stress in those under detention,
and even physical abuse to some degree is not constituting torture,
then of course the number of those cases that we’re going to pros-
ecute are going to be less because we absolve people of priority of
torture by saying this no longer constitutes torture.

And this is what concerns me is that we have governments in the
Middle East and elsewhere in the world who now say, we do not
torture people, we do what the United States of America does. That
bothers me, and it ought to bother everybody on this Committee.
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It’s not covered in the PATRIOT Act, but it is an issue that we
ought to be concerned about.

Mr. FRANKS. Dr. Zogby, just for the record, I think to suggest
that deliberate routine torture is the committed policy or the delib-
erate policy of the United States defies any sort of credibility.

Mr. ZoGBY. Sir, I didn’t write the memos, I didn’t write the
memos; the memos are there. There is a paper trail about what we
have done. And I think that the degree to which we continue to
deny that we’ve done it, we do not look good in the eyes of the
world, nor should we feel good about ourselves as we face the
American people. We have an issue that must be addressed, and
it will be addressed either by us or future generations——

Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentleman from New York Mr. Nadler.

Mr. NADLER. Thank you, Mr. Chairman. And let me express my
appreciation for your civility to the witnesses.

Ms. Pearlstein, you talked about 12,000 prisoners in major new
permanent detention. Section 412 of the PATRIOT Act, I think Ms.
Tapia Ruano mentioned that under section 412 the Attorney Gen-
eral can detain alien terrorist suspects that he designates as such
for up to 7 days, and that he must certify he has reasonable
grounds to believe—et cetera. Within 7 days the Attorney General
must initiate removal of criminal proceedings or release the alien.

The President, under military order number 13, allows the Sec-
retary of Defense to detain designated alien terrorist suspects with-
in the United States without express limitation and condition, and
apparently without any length of time restriction. Under what legal
authority did the President issue that order? And how do they get
around the 7-day restriction, which was very carefully negotiated
in this Committee in section 412 of the PATRIOT Act?

Ms. PEARLSTEIN. I think the short answer to your question is
there is no clear answer from the Administration to what the basis
of tl}lle legal authority is, and I think it is important to distin-
guis

Mr. NADLER. Has that been challenged in court?

Ms. PEARLSTEIN. The basis of the legality of the detention of peo-
ple being detained at Guantanamo Bay, that people being detained
in the United States, in particular Jose Padilla, who was subse-
quently released following a ruling of the Superior Court, and the
detentions in Afghanistan and Iraq have been challenged in U.S.
courts only in the context of civil litigation challenges brought by
people who were subsequently released from detention, challenging
acts of torture and abuse that they were subject to while in deten-
tion.

There is currently no mechanism of which I'm aware and no
suits or any other proceeding through which I'm aware of anybody
held in custody in Afghanistan and Iraq to challenge the legality
of their detention in U.S

Mr. NADLER. Under section 804 of the PATRIOT Act, I think you
said, giving jurisdiction abroad,why can’t you get a writ of habeas
corpus?

Ms. PEARLSTEIN. Section 804 of the PATRIOT Act provides only
that the Department of Justice now has jurisdiction to prosecute of-
fenses that are committed
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Mr. NADLER. But does not give jurisdiction for the defense attor-
ney to question his intentions.

Ms. PEARLSTEIN. Under that particular provision. All that is
about is the U.S. Government’s prosecutorial authority. The Fed-
eral habeas statute, which exists on the books separate from the
USA PATRIOT Act, is still on the books. To my knowledge it has
not been deployed by a current detainee abroad.

Mr. NADLER. Thank you.

Ms. Tapia Ruano, is it true that immigrants who have been
found eligible for bail have been kept from being released?

Ms. TApPIA RuaNO. Yes. And it’s even more outrageous to consider
that immigrants who have been granted legal permanent residence
after their full merits hearings have also, as a result of 9/11, de-
tainee status been retained in jail until they received a clearance
from the United States.

Mr. NADLER. Under what authority?

Ms. TAapiA RuANO. Under the regulation that allows individuals
to be kept under—it’s not a regulation, I'm sorry, under the under-
standing of policy memos—I can’t point to them directly because
we haven’t seen them in writing, but we know it exists—but it is
a policy, it’s a cooperation that until the individual is “cleared by
the FBI, such individual is not released, regardless of the decision
by the agency.”

Mr. NADLER. Regardless of the decision of the agency. And why
aren’t people subject to habeas corpus release?

Ms. TariA RUANO. Based on my understanding of the law, until
those individuals are subject to some final order, those individuals,
in fact, don’t have an opportunity to file a habeas. Since the Real
ID Act was passed very recently, now I would suspect—and I
haven’t been able to study it well enough to advise you—but I
would suspect that that would also limit any right that individuals
have to take habeas court proceedings if it involves immigration-
related relief.

Mr. NADLER. So an immigration-related case, even after they
have been found eligible for bail, they can be detained indefinitely?

Ms. TapriA RUANO. The individuals normally—and this happens
today—individuals, noncitizens, can be detained after they have
been granted bail by a judge by having the agency, the prosecutor,
issue a stay of that order——

Mr. NADLER. The prosecutor or a court?

Ms. Taria RuaNoO. The prosecutor.

Mr. NADLER. The prosecutor can stay the court’s judgment?

Ms. TapiA RuaNoO. Absolutely. And that happens every day.

Mr. NADLER. Do you know of any other area of law where a pros-
ecutor can overrule a judge?

Ms. TAPIA RUANO. I'm unfamiliar with other areas of law, so I
can’t really answer that question.

Mr. NADLER. Anybody on the panel know of any other area of
law where a prosecutor can overrule a judge’s decision to release
a person on bail?

Mr. PirTs. Well, it is happening right now. The Supreme Court
of the United States decided in the Rasul case a year ago, the
enemy combatant case, that detainees in Guantanamo were enti-
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tled t(:io a lawyer and to Federal court review, and that has not hap-
pene

Chairman SENSENBRENNER. The gentleman’s time has expired.

The gentleman from North Carolina Mr. Coble.

Mr. CoBLE. I thank the Chairman. I thank the witnesses for
being here.

I too want to thank Mr. Scott and Members of the Democrat and
Republican side of the aisle and staffers who have worked with me
as we conducted nine oversight hearings under the Subcommittee
on Crime, Terrorism, and Homeland Security, and I think this is
the 12th hearing. And I take great umbrage, Mr. Chairman, when
I hear people say, well, you all are trying to ram through the PA-
TRIOT Act.

We’re not trying to ram through it at all. After nine hearings—
and, by the way, the nine hearings were very productive, I think.
Now, in some instances the witnesses departed from the PATRIOT
Act, as I may do in my statement, and I was generous about that,
and I didn’t admonish anybody. But I've heard some folks claim
that the United States has the worst human rights record in the
world. Folks, that boggles my mind. I'm not suggesting that you all
said that; others have said that to me. Conversely, I think we prob-
ably have one of the best human rights record than anybody in the
world. Perfect? No, not by any means, but far more than most
countries.

Abu Ghraib, do I support what was done there? Indeed not. But,
folks, I'm not going to use a broad paint brush to portray our men
and women in the armed services as being human rights abusers.
Now, there were a couple, perhaps a limited number, of stupid acts
that have been addressed through a court martial, I'm told, and
that is, indeed, appropriate.

I guess what gets my juices flowing, Mr. Chairman, is when I see
these thugs, whose faces are concealed by masks that cover their
face, anxiously waiting to behead innocent hostages, when I see
that on the one hand, which is a 1-day news story, and then we
hear about Abu Ghraib, and—and again, I'm not defending Abu
Ghraib, but the Abu Ghraib story appears to be eternal. The thugs
who are anxious to behead innocent hostages is a 1-day story and
obviously not newsworthy. Folks, it’'s damn newsworthy to me and
to most Americans.

And I think these hearings are healthy; I think we are plowing
sometimes new ground, Mr. Chairman. Sometimes we are plowing
the ground that has been plowed nine times before, but I don’t
mind doing that if we can get to the truth, if we can improve the
situation.

Dr. Zogby, I think you mentioned about 9/11. It’s a day that will,
indeed, live in infamy. We were minding our business, and then we
were attacked, and over 3,000 people killed, and you say many
Arab Americans, inexcusable. And if I appear to be subjectively in-
volved, I am subjectively involved. And before I get too subjectively
involved, before the Chairman comes down on me, before that red
light illuminates, I'm going to yield back my time.

Chairman SENSENBRENNER. The gentleman from Maryland Mr.
Van Hollen.

Ms. JACKSON LEE. Point of order, Mr. Chairman.
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Chairman SENSENBRENNER. State your order.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

Let me, first of all, thank my distinguished colleagues Mr. Van
Hollen and Ms. Wasserman Schultz

Chairman SENSENBRENNER. The gentlewoman will state her
point of order.

Ms. JACKSON LEE.—for being willing to yield to me. I want to
make it clear

Chairman SENSENBRENNER. The gentlewoman is not stating a
point of order, and the gentleman from Maryland Mr. Van Hollen
is recognized.

Ms. JACKSON LEE. Mr. Chairman, I was in the room before my
two colleagues; however, I will yield to my two colleagues because
of the disorientation of the Chairman. Thank you very much.

Mr. VAN HoOLLEN. I thank my colleague, and I thank all the wit-
nesses for their testimony this morning.

And, Mr. Zogby, I wanted to follow up on a couple of points you
made, because you talked about the impact on people around the
world of actions taken here in the United States, and the percep-
tions that that gave to people. And you mentioned those in the con-
text of the PATRIOT Act, but also Abu Ghraib and some of the in-
definite detentions that took place. And you made what I think is
a very important point that needs to be emphasized, which is, this
is not about winning a popularity contest. Yes, it’s nice to be liked
around the world, but the most important thing that we can do as
Americans is to make sure that we protect our security.

But essential to protecting our security is making sure that peo-
ple around the world in many cases have a positive impact upon
the United States, especially when we’re pursuing an effort to en-
courage and promote democracy around the world. And as you said,
we all share the view that the United States must be a leader in
promoting democracy and human rights around the world, and if
we're going to be encouraging elections, free and open and fair elec-
tions, in places in the Middle East, if we’re going to be encouraging
free and fair elections in many other places around the world, then
it’s important to us how people who are going to be voting in those
elections perceive the United States, because we hope that they
will elect leaders who will be supportive and friendly toward the
United States’ interests, and to the extent they have a negative
view of the United States, it’s much easier for those who would
want to demagogue the United States to win in those elections.

And so an integral part of our democracy promotion effort over-
seas, it seems to me, is making sure that the United States con-
tinues to be perceived, as it has been in the past, as a great leader
for freedom and a great leader for human rights. And to the extent
that we tarnish that image, we hurt our own national security in-
terests, and we hurt our ability to fight the war on terrorism.

You've done a lot of work in this area. Could you please talk a
little bit more about how those negative perceptions of the United
States can undermine our own efforts to promote democracy in
those regions in a way that is consistent with our national security
interests?
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Mr. ZoGBY. And, Congressman, I thank you. And I would say I'm
not sure I could do it more eloquently than you’ve just done. I think
you have made the case very clear.

But I would say to you that this is not about us being the best
or the worst. At the end of the day, there is not a scale that judges
America with other countries. And I think Congressman Coble is
right about that. We set a higher standard and always have. We
have always been and wanted to see ourselves be the city on the
hill, and that’s why democratic reformers have looked to us. When
they no longer look to us in their governance, instead look to us
to validate policies that bring about repression, then I think we
have to examine ourselves not only for our foreign policy purposes,
but I think also for a sense of are we being true to ourselves and
to our Founders, and to the sense of the value of America that we
teach our children. I think that is really fundamental here.

The pictures of Abu Ghraib were not a 1-day story, and they
shouldn’t have been, because that’s not who we are. And those pic-
tures are going to be soon replicated by other pictures from Abu
Ghraib that will come out at the end of the month, and we will be
reminded again and the world will be reminded again that America
stopped being America.

The stories of the Koran are not a few, but there are many, num-
ber one. And number two, the inspector general reported that the
Department of Justice shows that those very practices took place
domestically in metropolitan detention centers.

We need to be fair to who we are. If we deny who we are, I think
we lose our ability to lead in the world. When foreign governments
become more repressive—because as people become more angry at
America and become more angry at their government’s leadership
for being supportive of America, we are, in effect, creating a
groundswell for terrorism. As we said, antidemocratic practices
produce terrorism. By those very practices that we are encouraging
or by example leading other governments to pursue, we are making
other countries in the world less free, we’re making the countries
less democratic, and we’re making America a role model for less
democratic and less free practices. And there is a tragedy in all of
that because it undercuts our effort to fight terrorism and make us
more secure.

Mr. VAN HOLLEN. Thank you. And let me just say——

Cl&airman SENSENBRENNER. The time of the gentleman has ex-
pired.

The gentleman from Indiana Mr. Pence.

Mr. PENCE. Thank you, Mr. Chairman. And thank you for the
long series of hearings that you have held on the PATRIOT Act;
they have been enormously informative to me as a Member of this
Committee who was involved in drafting this PATRIOT Act.

I also want to thank the panel. It is not easy to come before Con-
gress, and I am grateful for your patriotism and your citizenship
displayed today.

I want to direct my remarks and my questions specifically and
respectfully to the Chairman of the Board of Amnesty Inter-
national, Mr. Pitts. And let me say I'm a bit of a fan of Amnesty
International. I actually went to the floor a week before the initi-
ation of hostilities against Iraq and for a full hour quoted Amnesty
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International’s outstanding research on the profound and appalling
human rights record of Saddam Hussein. Tens of thousands incar-
cerated. I, frankly, found your research to be very moving. Quite
a few people in precincts around the country didn’t appreciate this
conservative Republican quoting Amnesty International to justify,
in part, the war, but I have appreciated your work.

It’s in that context that I must tell you, Mr. Pitts, I was very
troubled by your description of the U.S. detention facility at Guan-
tanamo Bay as a gulag of our times. There has been a lot said by
Mr. Van Hollen a few moments ago and other colleagues about the
importance of our image in the world, and I think prison abuse is
an appalling thing, and I'm pleased at the aggressive prosecutions
that have taken place of military personnel who have been accused
of that, and believe that that should be the case. But I also believe
that anti-historical, irresponsible rhetoric, like referring to the U.S.
detention facility at Guantanamo Bay as the gulag of our times, en-
dangers the lives of Americans in uniform by fueling the very worst
stereotypes of our enemies about this country in the world.

The gulag, of course, was a Soviet system of forced labor camps.
The word is a Russian abbreviation for the term chief administra-
tion of camps. In The Gulag Archipelago, the famous book by Alex-
ander Solzhenitsyn, he brought the story of the gulags to the world,;
28.7 million people put into forced labor. The death rates in those
camps reached their apex in World War II. The total number of
prison deaths is impossible to calculate. It ranges from a low end
of 3 million people systematically executed or starved to death or
worked to death in the gulags to numbers of 10, 12 and even 20
million.

In the book, Gulag: A History, a journalist named Anne
Applebaumgate writes that after 1937 the camps “transformed
themselves from indifferently managed prisons in which people
died by accident into genuinely deadly camps where workers were
deliberately worked to death or murdered.”

It is extraordinary to think of a comparison between a U.S. de-
tention facility, where maybe mistakes have been made and have
been made by American personnel, to the systematic death camps
of the Soviet empire. It’s also peculiar to me that Amnesty Inter-
national would refer to Guantanamo as the gulag of our times
when there is a much better candidate in the Kwan-li-co couldn’t
find system of concentration camps in North Korea. North Korea
is a bona fide Soviet state run by the son of a man who was actu-
ally put into power by Stalin. In fact, Kim Jong-il was reportedly
born in a training camp in Siberia where his father was groomed
for power. But to suggest that, you know, in all of the world the
gulag of our times is not the death camps that are the natural
progeny of the gulags of the Soviet empire that exist today in
North Korea, but that Guantanamo Bay is, that seems to me, as
I said, anti-historical, irresponsible and the type of rhetoric that
endangers American lives.

Now, I'm not alone in this. It was former Soviet political prisoner
Vladimir Bukowski who characterized your term as “stupid” and
“an insult to the memory of millions who perished in Soviet
camps.”
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With all of that said, and I ask this respectfully, Mr. Pitts, are
you or is Amnesty International prepared to retract your statement
that the U.S. detention facility at Guantanamo is the gulag of our
times, or are you prepared before this hearing to qualify that before
this hearing, given the extraordinary record of history of the gulags
and the reality of gulags in our times in countries like North
Korea?

Chairman SENSENBRENNER. The gentleman’s time has expired.
The gentlewoman from Florida

Mr. NADLER. Point of order, Mr. Chairman.

Chairman SENSENBRENNER. The gentleman will state his point of
order.

Mr. NADLER. I believe it is improper under our rules to cast as-
persions on the integrity of our witnesses, and I would like to give
the witness an opportunity to respond to that.

Chairman SENSENBRENNER. First of all, that is not a proper
point of order; secondly, I believe the gentleman:

Mr. NADLER. It’s a point of decency.

Chairman SENSENBRENNER. Well, point of decencies are deter-
mined other than by rulings of the Chair.

The statements that were made by the gentleman from Indiana
were not impugning the integrity of any of the witnesses, including
Mr. Pitts, before the Committee; they were value judgments on the
part of the gentleman from Indiana, Mr. Pence, on statements that
have been made by representatives of Amnesty International other
than the witness that is before us.

Mr. NADLER. I would ask that the witness have an opportunity
to respond.

Chairman SENSENBRENNER. Without objection, the witness may
proceed.

Mr. PrrTs. I would like to respond to Mr. Pence’s question, and
also some of the other statements made that Amnesty has in some
way applied amoral equivalency either with the horrendous regime
of Stalin, which we were at the forefront of condemning the perpet-
uation of that system in the Soviet Union in the 1970’s and 1980’s.
And were not suggesting moral equivalency, Mr. Pence, with
China, or North Korea or Iran. Our point is that it’s not Amnesty
International that is putting the U.S. in this position, and it’s not
just Amnesty International’s reports—although we have issued sev-
eral reports, hundreds of pages in each, enumerating numerous in-
stances of torture that would break our heart—and I'm prepared
to read them if you would like. But as we’ve heard today, it is the
Government’s own reports, it is the reams of Government memos
that show that we created a black hole, and that the same prin-
ciples or practices that were at play in the gulag—disappearances,
putting people in the gulag, stripping them, beating them—these
are practices that people that were there we are now seeing in
Guantanamo.

How can the U.S. have credibility in condemning North Korea as
it does, or Iran or Cuba, for arbitrary detentions, for beatings, for
torturing people when the same things are going on in Guanta-
namo? And Secretary Rumsfeld himself approved techniques like
forced nudity, like stripping, like hooding people. One of the people
hooded in Guantanamo, whose name was Manadel al-Jamadi, we
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know died from the hooding, the beating. He was one of the ghost
detainees that Secretary Rumsfeld personally approved.

And so I don’t think it’s absurd for Amnesty International to
make these points, I think it is absurd for the U.S. to create that
legal black hole. And it’s time to fill in that legal black hole and
shut Guantanamo.

Chairman SENSENBRENNER. The Chair would point out that the
activities of the Department of Defense are not within the jurisdic-
tion of the Judiciary Committee, but are within the jurisdiction of
the Armed Services Committee, and it is their responsibility to in-
vestigate allegations and to conduct oversights over the Depart-
ment of Defense.

The gentlewoman from Florida, Ms. Wasserman Schultz.

Mr. CoNYERS. Would the gentlelady yield to me just briefly?

Ms. WASSERMAN SCHULTZ. Of course.

Mr. CoNYERS. I would like to point out that it is the jurisdiction
of the Judiciary Committee to consider human rights, civil rights,
civil liberties violations. That is not an inappropriate subject for
this Committee. As a matter of fact, we have the sole jurisdiction
over those concerns.

I thank the gentlelady for yielding.

Ms. WASSERMAN SCHULTZ. You're welcome.

Mr. Chairman, it is a pleasure to join this Committee. It is a
baptism by fire for me as a new Member. And as the gentleman
from Arizona stated, sometimes the world does see our version of
democracy, warts and all. This proceeding would be one version of
that democracy.

I wanted to ask Mr. Zogby if he could discuss the Justice Depart-
ment’s claims that it is not racially profiling, but is profiling by
country of passport. For me, because I represent communities in
south Florida where we have many Hispanic Americans and many
Hispanic immigrants who have darker skin, I think that they
would beg to differ on that difference, and that it would be deemed
as a difference without distinction. And actually, if I could get my
questions out to the three of you, and then I will be quiet so I can
hear your answers and not use up my 5 minutes talking.

My other question would be first, Ms. Tapia Ruano, your testi-
mony discussed the secret immigration hearings that are taking
place. Can you talk a little bit about why the secrecy is a problem,
and why it’s important for the American public and the world to
know who has been detained? And do we even know how many
people and who has been detained and for how long? And in gen-
eral, between the two of you, if you can discuss what changes you
think need to be made to the PATRIOT Act, because obviously that
is a product that we would like to bring forward from the results
of this hearing so that legal and innocent immigrants, and Ameri-
cans, who have been unjustly punished or detained can receive jus-
tice. Thank you.

Mr. ZoGBY. Congresswoman, you are right, it is a difference
without distinction, bottom line. When all the people brought in in
the call-ins, when people from Arab or Muslim countries, there is
a single set of characteristics there that constitutes profiling. There
was no behavior issue at stake; there was no broader definition of
those who were the target audiences. As one law enforcement said,
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we're looking for a needle in the haystack, and all the Department
of Justice keeps doing is adding more hay to the stack.

So there are 160,000 in the field with special registration, about
83,000 registered. Almost 14,000 of them are held deportable, but
no terrorist suspects and no information about terrorism resulted
from any of this. And so the result is that it was ineffective, cre-
ated fear, and it was based on crude profiling. It didn’t work, and
yet it caused irreparable damage to a whole lot of young, innocent
people across the country who are now facing dramatic, life-chang-
ing decisions because of this program.

Ms. Taria RuaNo. With regard to these closed hearings, these
hearings were held in secret, and you asked what is the problem
with that. Well, we believe part of a democratic society which is
open, that this is an important concept. Not only were the individ-
uals not allowed to have their family members and also have other
individuals there for moral or other support, but family members
often didn’t even know where these individuals were, the fact that
they were being held by the agency, where they were transferred
to, the fact that they were facing any possible expulsion from the
United States. And that created an enormous amount of anxiety.

What’s the solution? Well, eliminate closed hearings with regard
to blanket closed hearings, which is what these rules allow, just
blanket closed hearings, without taking a look at was it justified,
was there any possible reason to sustain the need to have a hear-
ing closed.

We believe that the act that I mentioned just before, the Civil
Liberties Restoration Act, is a solution to that by prohibiting closed
hearings except in situations where a judge, after reviewing the in-
dividual facts, determines that it is in the interest of national secu-
rity, or because of sensitive information, or at the choice of the in-
dividual detained. Those are rational, legal, fair reasons to have a
closed hearing. But blanket closures, without the consent of the
parties involved, appears to be abhorrent to our system.

Ms. WASSERMAN SCHULTZ. Mr. Chairman, if I can just also point
out and request permission to note that I apologize for being tardy.
I arrived at 8:38, and wanted to have my presence noted for the
record. And I yield back.

Chairman SENSENBRENNER. And your presence is noted, and
your contribution is appreciated.

The gentlelady from Texas Ms. Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Conyers, for your
insight on holding what I think may be one of the more crucial con-
stitutional hearings that we may have in the history of this par-
ticular judiciary body.

Let me also thank Mr. Coble and Mr. Scott, as a Member of their
Subcommittee, for the number of hearings that have been held, as
well recognize the fact that this hearing is being held today.

I don’t want this hearing to center around any one Member, but
I do want to relate what I think we’re trying to do today, and I
really hope that we can do this in a bipartisan manner.

I think you remember, Dr. Zogby, that we did produce a bipar-
tisan PATRIOT Act out of this Committee, with the partnership of
the Chairman and the Ranking Member and all of us. Ultimately
when the bill went to the floor, it lost all of its bipartisanship and
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began to become a product of the Majority. In essence, the tyranny
of the Majority ruled.

What I'm concerned about is that we’re being clouded by our
rightness on an issue, refusing to look at how we can fix problems.
Reminds me of the time when this country held slaves for 400
years and refused to acknowledge the wrongness of that terrible
act, and again, we were ruled by the tyranny of the Majority. Even
reflecting upon President Lincoln’s decision, history will tell you
that it was not for the humanitarian needs of the slaves, but for
some other reasons.

Then I cite prior to the attack by the Japanese on Pearl Harbor
our refusal to acknowledge the Holocaust that was going on in the
1930’s before we entered World War II; again, refusing to acknowl-
edge dark times in our history.

The brutality of the civil rights movement in the 1950’s and
1960’s, we refused, for a period of time, to acknowledge the dark
time in the history of America; just a few years ago when we
turned the lights out on the brutality of a million people in Rwan-
da.

So I think what we have an opportunity to do today, as we all
embrace those who lost lives and the families of 9/11, I don’t think
there was an American of any race, color or creed that did not
mourn, did not fall to their knees, did not pray to their person of
faith, who they believed in during that time. And so I think where
we're going here today and the tone that I've heard by some of my
colleagues is again trying to turn the lights out on absolute abuses.

My question is, one, are there any checks and balances under the
PATRIOT Act to even prove one’s innocence? That is a general
question that I have.

Ms. Ruano, I want to know what have we done by diminishing
the powers of the Bureau of Immigration Appeals so that there is
no due process? How do Americans understand that by due process
being eliminated from that Bureau, you are really beginning to
eliminate due process rights for others as well?

Dr. Zogby, I think it’s important, a point that you made earlier,
that immigration does not equate to terrorism. Tell me, what kind
of intimidation is fusing through the Muslim community in the
United States and around the world because of that synonym now
seems to be coming together?

Amnesty International, I'd appreciate if you would again speak
to Guantanamo and as well the specifics of why the sort of elusive-
ness or unclarity, if I might say, of what Guantanamo means is
putting young soldiers in Afghanistan and Iraq in jeopardy of their
lives.

And, Ms. Pearlstein, I would ask you as well about—if you would
again speak to this whole question of detention, people being
picked up randomly. And others may wish to comment on this
whole registration of Muslims or Pakistani individuals which gen-
erated, I believe, no conviction and no arrests of terrorism.

And lastly let me say under the PATRIOT Act we have Minute-
men at the border. That is what we are being driven to at this
point. America needs to understand that we’re in dark days that
is not reflective of our fears of 9/11. And I would appreciate your
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answers on those questions. I hope we can turn the lights on in
this room.

Chairman SENSENBRENNER. Nineteen seconds left of her 5 min-
utes.

Mr. ZoGgBY. I would like to submit my testimony in full for the
record to those questions for my part.

Chairman SENSENBRENNER. Without objection.

Ms. TAriA RuaNoO. And I will just say one comment. The concern
is, when you abuse noncitizens’ due process rights, it is not going
to take much more to abuse citizens’ rights.

Ms. PEARLSTEIN. If I could just also submit for the record the re-
cent report of the Human Rights First called Behind the Wire

Chairman SENSENBRENNER. Without objection.

[The information referred to can be found in the Appendix.]

Ms. PEARLSTEIN. And also a recent report called Getting to
Ground Truth, which responds, I think, to the questions

Chairman SENSENBRENNER. Without objection.

[The information referred to can be found in the Appendix.]

Mr. PitTs. And I will submit our report on the specifics of Guan-
tanamo. But I want to point out briefly that not just Amnesty, but
academic institutions, Rand, International Institute for Strategic
Studies, our own State Department have noted that terrorism is on
the rise. And I think that’s more than just correlation, it’s causa-
tion.

Chairman SENSENBRENNER. Without objection.

[The information referred to can be found in the Appendix.]

Mr. CoNYERS. Mr. Chairman, I would ask that the gentlelady
from Texas be given enough time to have brief remarks from any
of the witnesses before we close down. She is the last

Chairman SENSENBRENNER. How much time does the gentleman
ﬁ;f?m Michigan request that the gentlewoman from Texas be grant-
ed?

Mr. CONYERS. Four minutes, 1 minute for each of the witnesses.

Chairman SENSENBRENNER. Is there objection to the request of
the gentleman from Michigan to give each—an objection is heard.

Mr. CoNYERS. Mr. Chairman, I have a list of documents that I
ask unanimous consent to submit to the record.

Chairman SENSENBRENNER. Without objection.

[The information referred to can be found in the Appendix.]

Chairman SENSENBRENNER. The Chair now recognizes himself.

First, the Chair would like to thank all the witnesses for coming
and appearing, and particularly preparing your testimony on short
notice.

Let me say that the purpose for which this hearing was called
and the scope of the hearing was stated in a letter that was sub-
mitted to me, signed by the Democratic Members, which was the
reauthorization of the USA PATRIOT Act. I have sat here listening
very patiently to the testimony and the answers to the questions,
and much of what has been stated is not relevant to the 16 sections
of the USA PATRIOT Act which were sunsetted when the law was
enacted in October of 2001.

One of the things that people who are opposed to the PATRIOT
Act have been doing is stating that the PATRIOT Act was respon-
sible for a whole host of frustrations or objections to Administration
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policy. This hearing confirmed that fact, that the PATRIOT Act is
being used as a buzzword for people who have very broad-brush ob-
jections.

I think that when Congress debates the reauthorization of the
PATRIOT Act, we ought to stick to the subject, and that subject is
the 16 provisions of the PATRIOT Act which we must consider and
decide whether to reauthorize, whether to lapse or whether to
amend.

The PATRIOT Act has nothing to do with Guantanamo; the PA-
TRIOT Act has nothing to do with enemy combatants; the PA-
TRIOT Act has nothing to do with indefinite detentions. Those
were provisions of other sections of the law, many of which oc-
curred prior to the enactment of the PATRIOT Act in October of
2001.

The so-called Creppy memorandum, which had a blanket closure
of immigration proceedings, was issued before the PATRIOT Act
was enacted, and the Deputy Attorney General testified earlier this
week that it’s no longer being followed.

And some of the testimony related to provisions of the PATRIOT
Act that were not sunsetted, and this Committee put the sunset on
provisions of the law which actually increased the powers of law
enforcement, but did not put the sunset on those provisions of the
law which restated the powers that law enforcement had had prior
to October of 2001.

I think particularly irresponsible and indicative of the broad-
brush accusations of the PATRIOT Act was what I just heard, say-
ing the PATRIOT Act has resulted in Minutemen being on the bor-
der. That’s not true, and that’s irresponsible, and I think anybody
who knows what is going on——

Ms. JACKSON LEE. Will the gentleman yield?

Chairman SENSENBRENNER. No, I will not yield—will see that
fact.

Let me say that I think this hearing very, very clearly shows
what the opponents of the PATRIOT Act are doing. They will talk
about practically everything but what’s in the PATRIOT Act and
what this Committee is considering. The only really relevant testi-
mony that I heard was from Mr. Pitts, relative to section 215 of the
PATRIOT Act that said that librarians have been receiving all
kinds of questions from law enforcement. I'd like to ask you, Mr.
Pitts, to submit for the record the names of the librarians that
have received actual section 215 orders from the FISA Court to
produce business records, and we will give you a week to put that
in the record.

[The information referred to can be found in the Appendix.]

Chairman SENSENBRENNER. So thank you all for coming today.
I thank the Members

Ms. JACKSON LEE. Will the gentleman yield?

Mr. NADLER. Mr. Chairman.

Ms. JACKSON LEE. Will the gentleman yield?

Chairman SENSENBRENNER. And the Committee is adjourned.

[Whereupon, at 10:23 a.m., the Committee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND RANKING MEMBER, COMMITTEE
ON THE JUDICIARY

There are few issues that are more important to this Committee or this Congress
than the PATRIOT Act and the war against terror. This not only affects the rights
and privacy of every American, but impacts the extent to which our nation is able
to hl(()ild itself out as a beacon of liberty as we advocate for democracy around the
world.

For many of us, this process of hearings is not merely about whether we should
extend 16 expiring provisions of the USA PATRIOT Act; it is about the manner in
which our government uses its legal authority to prosecute the war against terror,
both domestically and abroad. As we will hear from our witnesses today, those au-
thorities have been abused.

We will learn from Amnesty International about the routine torture and degrada-
tion of detainees in American-run prisons that clearly violate American and inter-
national law. Both then-White House Counsel Gonzales and the Department of Jus-
tice conspired to create an end-run around the international and U.S. laws that
criminalize that sort of behavior. While the Justice Department has supposedly re-
versed those opinions, it still refuses to charge those in its jurisdiction.

We will also receive testimony concerning the illegal detention and mistreatment
of individuals at Guantanamo Bay. A federal court has found their detention and
denial of legal process to be unconstitutional under the Fifth Amendment and ille-
gal. And after the recent confirmation that jailers there desecrated the Koran, it’s
clearly time for the military to shut the Guantanamo facility down.

We will also learn about the abuse of the immigration system to unjustifiably de-
tain and harass men of Middle Eastern descent. Our Justice Department held over
1,000 people in the wake of 9/11, and the Inspector General has found the deten-
tions to violate the law. But no one has been punished, and nothing has been done
to ensure it doesn’t happen again.

Finally, we will receive testimony concerning the failure of our Administration’s
racial profiling tactics. Not only are tactics like these immoral, they have been prov-
en to be completely useless in the war on terror. For example, our government’s reg-
istration of 80,000 Middle Eastern men did nothing but create a deportation night-
mare for families who had long been upstanding members of our communities. And
?ot 3 single terrorist was found. Let me repeat that—mnot a single terrorist was
ound.

Yesterday, the president announced with much fanfare that we need to not only
reauthorize but expand the PATRIOT Act. But rather than making us safer, the
abuses and excesses of our war against terrorism are actually tarnishing our na-
tion’s reputation and making us less safe. The testimony we are receiving today—
and introducing into the record—will make that point abundantly clear.

(61)



PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE

SHEILA JACKSON LEE
11 Dermer Texns

comm nees
COMMITTEE ON
HOMELAND SECURITY
5UBCOMMITTELS,
SRASTAUGTRE AND BORDER SECLHIY

SPCORS . SCIENCE, AND
ESEARCH B DFVELOPMERT

JUDICIARY
SUBCOMMITTEES

Congress of the Enited States
DHouse of Representatives
Tashington, BE 20515

IN CONGRESS FROM THE STATE OF TEXAS

ioxE LELAND FEDERAL BUILDING
HeusTOK, TX 77002
17131 656-0050

ACRES HOME OFFICL.
6718 WesT MonTGOMERY, SUIE 208
HousToK, TX 77019
17121 6914882

HEISHTS OFFICE

Came 420 WesT 197 Sreer
HousTow, TX 77008
Ranka Mewais 17131 861-4070
IMMIGRATION AND CLAMS.
SCIENCE
UBCOMMITTEE
SPACE AND AFRONAUTICS

Mewnse
DEMOCRATIC CAUCUS PGLICY AND
STEERING COMMITTEE

Congresswoman Sheila Jackson Lee
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Continued Oversight Hearing on the Reauthorization of the
USA PATRIOT Act
June 10, 2005
2141 RHOB, 8:30 a.m.
Judge Learned Hand is cited to have stated that "The spirit

of liberty is the spirit which is not too sure that it is right. . . ."

Mr. Chairman and Mr. Ranking Member, as you well
know, the legislation that we discuss today, the “Uniting and

Strengthening America by Providing Appropriate Tools
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Required to Intercept and Obstruct Terrorism™ Act, or the “USA
PATRIOT Act” expanded law enforcement powers in the
aftermath of Sept. 11.  Sixteen (16) provisions that are due to
sunset at the end of 2005 are set for reauthorization. These
provisions include Section 213 that allows delayed notification
search warrants, Section 209’s emergency disclosure of e-mails
without a court order, and the provision that allows access to

business records.

I commend the Chairman for his disposition to hold the 10
oversight hearings that have been held on these controversial
provisions. However, if my colleagues on this side of the
hearing room were to file an action based on the common law
principle of forum non conveniens, we would likely be justified
based on the fact that this hearing has been called for 8:30 a.m.

on the day following the end of votes for the week!
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Nevertheless, we applaud this de minimis effort to appeal to the
requests for hearings that have been made by the distinguished

Ranking Member of this body.

By way of background, I remind this body that PATRIOT
was passed into law a mere six weeks following the terrorist
attacks on September 11, 2001. The process of drafting this bill
until its signing into law by President Bush took only four days
from October 23 to October 26, 2001. The final measure, H.R.
3162, incorporated provisions of H.R. 2977, which the House
passed on October 12, 2001, and S. 1510, which the other body
passed on October 11, 2001." While Congress grappled with the
need to act expeditiously to fight terrorism, I still marvel that a

bill more than three hundred pages long moved from

! Katherine K. Coolidge, "Baseless Hysteria: The Controversy Between the Department of Justice and the American
Library Association Over the USA PATRIOT Act.” 97 LLibJ 7 (Winter, 2005).
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introduction to enactment at such a daunting speed. The process

of reauthorization seems to resemble this path.

As a law review note entitled “Playing PATRIOT Games:
National Security Challenges Civil Liberties” in the Houston
Law Review, the late Supreme Court Justice William J. Brennan
once said that “several factors lead to infringement of civil rights
during a time of crisis. First, the crisis creates a "national
fervor," which in tumn leads to an exaggeration of the ‘security
risks posed by allowing individuals to exercise their civil

liberties.””

The Fourth Amendment of the Constitution protects
Americans from unreasonable searches and seizures. However,
several provisions of the Patriot Act authorize federal law
enforcement to skirt the line of reasonableness. For example,

section 206 of the Patriot Act "amends FISA and eases
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restrictions involving domestic intelligence gathering by
allow[ing] a single wiretap to legally 'roam' from device to

device, to tap the person rather than the phone."

Also, the Act allows federal law enforcement to delay
notifying subjects of sneak-and-peek searches, as long as notice
is provided within a "reasonable" time. A sneak-and-peek search
is one in which a law enforcement official searches the premises
of a subject but delays the notification required by the Fourth
Amendment until a later time. This type of delay is allowed
when notification of the subject might have an "'adverse result."
The "reasonable" time may be extended for "good cause." These
expanded surveillance powers are especially troubling because
of their apparent contravention of the Fourth Amendment's

protection against unreasonable searches and seizures.

3. "Domestic Terrorism" Broadly Defined. "Domestic terrorism"
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has been added to the list of terms defined in the federal criminal
code. It is defined as activities that —

(A) involve acts dangerous to human life that are a violation of
the criminal laws of the United States or of any State;
(B) appear to be intended —

(i) to intimidate or coerce a civilian population;
(ii) to influence the policy of a government by intimidation or
coercion; or
(iii) to affect the conduct of a government by mass destruction,
assassination, or kidnapping; and

(C) occur primarily within the territorial jurisdiction of the
United States.

This broad definition of domestic terrorism could be used
to deter the First Amendment rights of freedom of speech and
freedom of association. Because the terms of this definition are
"vague and broad," political dissent could be criminalized. This
definition of domestic terrorism might encourage "federal law
enforcement agencies to investigate and conduct surveillance of
various organizations based on their opposition to official

policies.”
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With the Patriot Act on the books, the Attorney General
now has the power to place noncitizens in detention during
removal proceedings as long as he "has reasonable grounds to
believe" that they are involved in terrorist activities. These
aliens can be detained up to seven days without any charges
being filed. As soon as the Attorney General "certif[ies]" an
individual as a suspected terrorist, the individual may be
indefinitely detained by the U.S. Citizenship and Immigration
Services, with limitation on indefinite detention only if "removal

is unlikely in the reasonably foreseeable future."

Mr. Chairman, while this body has exercised oversight on
the provisions that are up for reauthorization, I feel that, given
their continued and increasing contentiousness, we must further

analyze the possibly negative impact that they will have on our
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civil rights, civil liberties, and other guarantees under the U.S.
Constitution.  For these reasons, I strongly object to the

reauthorization and join my colleagues in advocating the same.
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RESPONSE BY AMNESTY INTERNATIONAL TO REQUEST FOR ADDITIONAL INFORMATION
REQUESTED BY CHAIRMAN SENSENBRENNER

June 135, 2005

Hon. James F. Sensenbrenner, Chairman
Committee on the Judiciary

U.S. House of Representatives
Wazghington, D.C. 20515

Dear Mr. Chairman:

Thank you inviting Amnesty International to testify hefore the House Committee on the Judiciary on hune
10, 2005 regarding reauthorizing or amending the USA PATRIOT Act. On behalf of Amnesty
International, I write in response to your request for additional materials.

The Committee requested information on librarians who have received law enforcement requests. Amnesty
International USA and other organizations have organized joint forums across the country at which citizens
have come forward with concerns about the PATRIOT Act. Amang those who have come forward are
librarians who have expressed concerns about their obligations in current law. These citizens have shown
courage by coming forward. In particular they have raised questions and concerns about section 215 of the
PATRIOT Act which makes it a crime to reveal specific orders received from law enforcement.

This is why it is why the mere existence of such provisions in the PATRIOT Act have the effect of
preventing enjoyment of bagic human rights, such as freedom of expression, conscience, agsembly, press,
and religion so vital to preserving truth and security. Abridging such freedoms prevents the informed
citizenry that Thomag Jefferson and others have pointed out is 9o essential to effective democracy. Because
the PATRIOT Act cloaks law enforcement orders in gecrecy, it iy difficult to measure the true impact of
this provision. The University of Illinois Library Research Center has conducted research that is publicly
available and indicates that librarians have received formal orders under section 215.

In addition to the chilling effect referenced above, such expansions of government power have made it
unnecessary to invoke formally provisions such as section 215. Many librarians are keenly aware of the
government's new powers to request records on patrons and of their criminal liability either for failing to
respond or for disclosing the request Section 215, These expanded powers make it much more difficult to
resist even “informal” requests from law enforcement to *wvoluntarily” turn over information on patrons.
Security is not enhanced when the U S. sovernment is in an adversarial relationship with either the nation’s
librarians or library patrons. As FBI Director Mueller’s own statements indicate, librarians work with law
entorcement 1o protect their communities, but they also have a professional and legal obligation to protect
the privacy of their patrons,

The prohibitions placed on librarians to report requests and the secrecy imposed by the PATRIOT Act,
make it impossible to estimate how many requests are occurring and whether they are justified. The law
also makes it extremely difticult for Congress to exercise meaningful oversight in this area. As indicated
by the House's bipartisan passage of Rep. Sanders” Freedom to Read amendment, such overbroad
provisions of'the PATRIOT Act are increasingly seen as such and should be sunsetted or amended to be
realigned with common sense security requirements and rights otherwise protected in the U.S. Constitution
and international law.

Sincerely,

Chip Pitts
Chair, Amnesty International USA



71

June 17, 2005

The Honorable James F. Sensenbrenner, Chairman
Committee on the Judiciary

U.S. House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

On behalt of Amnesty International, thank you for the invitation to testify before the House Committee on
the Judiciary on June 10, 2005, on “Oversight of the USA Patriot Act.” I appreciate the opportunity to
clarify an issue raised during the question and answer session of the hearing.

Congressman Pence questioned Mr. Chip Pitts, who serves as the current Chair of the Board for Amnesty
International USA, regarding Amnesty International’s characterization of the mistreatment of detainees.
Mr. Pitts made the point that Amnesty International is concerned about the pattern of mistreatment of
detainees held not only in Guantanamo but also in Iraq, Afghanistan, and elsewhere. Mr. Pitts referenced
some of the controversial interrogation techniques that Secretary Rumsfeld approved, which we now
know included stripping, isolation, hooding, stress positions, sensory deprivation, and use of dogs. Mr.
Pitts cited, as an example of the consequences of these US policies, the death of “ghost detainee”
Manadel al-Jamadi, a case listed among many of concern in Amnesty International’s recent report
“Guantanamo and Beyond: The continuing pursuit of unchecked power.”

According to Amnesty [nternational reports, the information on this case is as follows: Manadel al-Jamadi
died in Abu Ghraib prison on November 4, 2003. The autopsy report concluded that his "external injuries
are consistent with injuries sustained during apprehension, Ligature injuries are present on the wrists and
ankles. Fractures of the ribs and a contusion of the left lung imply significant blunt force injuries of the
thorax and likely resulted in impaired respiration. According to investigative agents, interviews taken
from individuals present at the prison during the interrogation indicate that a hood made ot synthetic
material was placed over the head and neck of the detainee. This likely resulted in further compromise of
effective respiration.... The cause of death is blunt force injuries of the torso complicated by
compromised respiration. The manner of death is homicide.” He was a "ghost detainee” brought into the
prison by the CIA and left unregistered and untreated for injuries sustained on arrest. Seven Navy Seals
confessed to assaulting the detainee. The army investigation was closed and referred to the Naval
Criminal Investigation Service. Several Navy personnel have been charged.

Amnesty International believes that this and other cases point to the need for an independent
investigation. Thank you for the opportunity to provide Amnesty International’s information on this case.
We welcome the opportunity to work with you further.

Sincerely,

e

Alexandra Arriaga
Associate Deputy Executive Director
and Director of Government Relations

Amnesty International USA
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Behind the Wire —i

hen Human Rights First originally
Wpublished its Ending Secret Detentions

report last June, the Pentagon was
just beginning a series of internal investigations
related to allegations of torture and abuse by
U.S. authorities in the course of global U.S.
detention and interrogation operations. The
Coalition Provisional Authority, established by
the United States, still held power in Iraq. And
the U.S. Supreme Court had heard but not yet
ruled on the first three major terrorism-related
cases 1o come before it.

The developments of the past nine menths
have yielded some significant insights about
U.S. detention and interrogation operations
around the world, and about the legality of the
policies that have animated them. Almost a
year since the photos from Abu Ghraib thrust
U.S. detention operations into the international
spotlight, this report updates our assessment of
where U.S. operations stand.

The U.S. Government has taken several posi-
tive steps since last year in some effort to
normalize detention operations overseas. The
month after Ending Secret Detentions was pub-
lished, and more than a year after U.S. military
operations began in Iraq, the Pentagon an-
nounced the creation of a new Office of
Detainee Affairs, charged with comecting basic
problems in the handling and treatment of de-
tainees, and with helping to ensure that senior
Defense Department officials are alerted to
concerns about detention operations raised by
the International Committee of the Red Cross
(Red Cross). While the effect of this new struc-
ture remains unclear, it has the potential to help
bring U.S. detention policy more in line with
U.S. and international legal obligations.

The Pentagon has also conducted a series of
important investigations into abuses in deten-
tion and interrogation operations in Iraq,
Afghanistan, and at the U.S. Naval Base at
Guantanamo Bay. The reports that have been
completed to date have helped to make clear
that failures in planning and ambiguities in pol-
icy contributed to the confusion surrounding the
U.S. system of global detentions. Legally sus-
pect advice to the President that the key
elements of the Geneva Conventions need not
apply to the conflict in Afghanistan was not
coupled with meaningful guidance to soldiers in
the field about what rules or procedures did
govern the capture and treatment of detainees.
The Defense Department also used a rotating
set of designations to describe the status of
detainees in U.S. custody in Irag — designations
without clear meaning under the law of war or
U.S. military doctrine. Pre-war planning for Iraq
did not include adequate planning for detention
operations, and no central agency existed 1o
keep track of detainees in U.S. custody, as
required by military regulations implementing
the Geneva regime. The first step in correcting
such failures is identifying their source, and
while several investigations remain outstanding
and others have proven incomplete, the reports
to date have played some constructive role in
this effort.

Perhaps most important among the positive
developments, Congress enacted legislation in
October 2004 requiring the Secretary of De-
fense to report regularly to the relevant
committees in the U.S. House and Senate on
the number and nationality of detainees in mili-
tary custody, as well as on the number of
detainees released from custody during the
reporting period. The law, which tracks many of

A Human Rights First Report
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the recommendations of the original Ending
Secret Defentions report, requires the Secretary
to report on the legal status of those detained —
whether they are held as prisoners of war, Givil-
ian internees, or unlawful combatants — and to
report whether detainees once held by the
United States have been transferred to other
countries. The legislation is, in many respects,
declarative of existing law and policy. But its
imposition of compliance deadlines — the first of
which occurs on July 28, 2005 — provides an
important opportunity for the Defense Depart-
ment to make good on its statements in recent
months that it is correcting the policy and opera-
tional failures it has identified.

Despite these welcome developments, the scru-
tiny of the past nine months has still failed to
produce full answers to many of the most basic
questions posed in our original report. How
many individuals are held in U.S. custody —
both by military and intelligence agencies — in
connection with the “global war on terror,” and
where are they held? Are “ghost detainees” still
being held without access to visits from the Red
Cross? Why are family members not promptly
notified that their family member is in custody,
or given information about their health or
whereabouts? And significantly, what is the
legal basis for these detentions, what limits
exist on U.S. power to seize and detain, and
what if any rights do the detainees have as a
matter of law?

Far from diminishing in importance as U.S.
missions in Afghanistan and Iraq mature, these
questions are becoming more urgent as U.S.
detention operations appear to be picking up
permanence and pace. Last June, the Defense
Department told Human Rights First that there
were 358 individuals detained by the United
States in Afghanistan. By January 2005, Com-
bined Forces Command in Afghanistan reported
the number was on the order of 500 — an in-
crease of 40 percent. The numbers in Iraq are
also increasing. The United States now main-
tains eight official detention facilities in Iraq —
down from 11 at the height of the occupation
last June. But in March 2005, the number of
detainees officially reported held by U.S. forces
in Iraq had risen to about 8,900 in permanent
facilities and 1,300 in transient facilities — more
than double the number in custody in October,
and 60 percent more than the Coalition Press
Information Center reported in custody nine
months ago. In addition, the Pentagon has
announced plans to build a new $25 million
prison facility at Guantanamo Bay, where the

rotation of detainees in and out continues, with
new arrivals as recent as September 2004,

Beyond these well known facilities, and of par-
ticular concern, remain detentions in so-called
“transient facilities” — field prisons designed to
house detainees only for a short period until
they can be released or transferred to a more
permanent facility. Interviews conducted by
Human Rights First with now-released detain-
ees held by U.S. authorities in such facilities in
Afghanistan and Iraq, consistent with the find-
ings of official investigations, reveal conditions
there that have been grossly inadequate. Many
of the worst alleged abuses of detainees, in-
cluding deaths in custody, have occurred in
these facilities, where visits from the Red Cross
are limited. Detainees are sometimes frans-
ferred from these facilities before they can be
visited by the Red Cross, and deteriorating
security conditions have compromised monitors’
ability to visit regularly or at all. While military
officials have stated that detention in these
facilities is now limited 1o 10-15 days maximum,
the increasing numbers of detainees and dete-
riorating security conditions will make adhering
to this commitment enormously challenging.

Finally, we have leamed a great deal about the
security policy consequences of U.S. detention
operations. The Administration has argued
that, faced with the unprecedented security
threat posed by terrorist groups “of global
reach,” it has had to resort to preventive deten-
tion and interrogation of those suspected to
have information about possible terrorist at-
tacks. According to the Defense and Justice
Departments, a key purpose of these indefinite
detentions is to promote national security by
developing detainees as sources of intelligence.
And while much of what goes on at these de-
tention facilities is steeped in secrecy, some
intelligence agents have insisted that “fwle're
getting great info almost every day.”

But the past nine months have seen growing
evidence of the adverse security consequences
of the United States’ global detention system.
As thirteen retired admirals and generals —in-
cluding former head of the Joint Chiefs of Staff,
General John Shalikashvili — noted in a letter to
the Senate Judiciary Committee in January
2005, the United States’ equivocal observance
of the Geneva Conventions and attendant pro-
cedures in U.S. military operations has put our
own forces at greater risk, produced uncertainty
and confusion in the field, and undermined the
mission and morale of our troops. The lack of a
central system for detainee information has

A Human Rights First Report
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hindered U.S. efforts to obtain information from
detainees. Pentagon investigations have also
pointed to this confusion as contributing to the
widespread torture and abuse now evident in
U.S. detention operations; and the use of these
tactics, in turn, has undermined intelligence and
counterinsurgency efforts. As one U.S. Army
intelligence officer now returned from Afghani-
stan has cautioned: “The more a prisoner hates
America, the harder he will be to break. The
more a population hates America, the less likely
its citizens will be to lead us to a suspect.” In-
deed, polling in Irag suggests that U.S.
detention practices have helped galvanize pub-
lic opinion in Iraq against U.S. efforts there.
And the Pakistani Sunni extremist group Lash-
kar-e-Tayba has used the internet to call for
sending holy warriors to Iraq to take revenge for
the torture at Abu Ghraib. Our detention prac-
tices abroad — which have inflamed our
enemies and alienated potential allies — con-
tinue to run contrary to all of these security
imperatives.

This report reviews these and other develop-
ments in U.S. global detention operations in the
past nine months. Updated since the original
report, Chapter 2 summarizes what is known
about the nature and status of U.S. detention
facilities and those held within them. With the
critical exception of new statutory reporting
requirements, the law governing U.S. detention
operations, discussed in Chapter 3, is largely
unchanged. The U.S. policy interests that led to
these laws, discussed in Chapter 4, remain as
or more salient than they were last year, and
have been expanded below to discuss recent
insights from members of the military and na-
tional security communities. These
professionals have observed first-hand how
abstract policies play out in practice, and how
an abiding commitment to the rule of law serves
both the security interests of Americans and the
values America seeks 1o protect.

Michael Posner and Deborah Pearlstein
New York
March 30, 2005

A Human Rights First Report
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In alfl, roughly 65,000 people have been screened for possible detention,
and about 30,000 of those were enfered into the system, at least briefly,
and assigned internment serial numbers.

Maj. Gen. Donald J. Ryder
Army Provost Marshal General

February 2005

hile the United States has made it
Wclear that it has arrested and detained

tens of thousands of individuals in the
“war on terrorism” since September 11, 2001, it
has provided scant information about the nature
of this global detention system — information
critical to preventing incidents of illegality and
abuse. Since the release of Human Rights
First's original report about this detention sys-
tem in June 2004, the number of those held
briefly declined as a result of an acceleration of
detainee processing following the revelations at
Abu Ghraib. But these numbers are now back
on the rise — and official accounting of eritical
information continues to be minimal and con-
flicting.

As was the case last year, some detention fa-
cilities remain well known — such as the U.S.
Naval Base at Guantanamo Bay, Abu Ghraib in
Iraq, or the U.S. Air Force Base at Bagram,
Afghanistan - but there is troubling information
about inadequate provision of notice to families
about detainees’ location and condition, or con-
flicting statements about detainees’ legal status.
While the Red Cross has visited these facilities,
their visits have in the past been undermined
contrary to the letter and spirit of binding law.

In other cases, the existence of the detention
facility is acknowledged by the United States —
as in the case of transient detention facilities in
Afghanistan — but very little else is known, par-
ticularly how many such facilities exist and the
nature of the legal status and rights of those
held there.

Finally, there remain cases in which the exis-
tence of the detention facility itself is not
officially acknowledged but has been reported

by multiple sources — for example, Peshawar,
Kohat and Alizai in Pakistan;? a U.S. detention
facility in Jordan;* and U.S. military ships, par-
ticularly the USS Bataan and the USS Peleliu.*
In the absence of official acknowledgment of
such locations, there is of course no information
on whether they are in use, how many might be
held at such facilities, whether their families
have been notified, why those detained there
are held, or whether the Red Cross has access
tothem. Indeed, the Red Cross has stated
publicly that it does not.®

U.8. concerns for the security of lawful deten-
tion facilities and for force protection are of
course appropriate. But as the Secretary of
Defense has acknowledged, it is contrary to
U.S. law and policy that information be withheld
or classified without a basis in law.® And it
remains unclear how disclosing, in a compre-
hensive and regular manner, the following basic
information endangers legitimate U.S. missions
abroad:

« How many individuals are currently held
by the United States at military or intelli-
gence detention facilities in connection
with the “global war on terror;”

« What legal status have these detainees
been accorded (e.g., prisoners of war, ci-
vilians who engaged directly in combat, or
some other status) and what process is
followed to determine this status;

» Have all detainees been afforded access
to Red Cross officials;

« Have the immediate families of the de-
tainees been notified of their loved ones’
location, status, and condition of health.”
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Afghanistan

Bagram was a much more depressing
environment [than Kandahar]. it was, in
every sense of the word, a dungeon. . . .

1t was impossible to spend any amount of
time inside that facility and not have it affect
you psychologically.

Chris Mackey (pseudonym})

U.S. Amy Interrogator in Afghanistan
The interrogators

2004

Since November 2001, the United States has
operated approximately 25 detention facilities at
various times in Afghanistan.® According to
CENTCOM, the U.S. unified military command
with operational control of U.S. combat forces in
the region, there remain two main detention
facilities in Afghanistan: the Collection Center
at the U.S. Air Force Base in Bagram and a
detention center at Kandahar Air Force Base.®
Since June 2004, the Defense Department has
upgraded the detention facility at Kandahar Air
Force Base from an intermediate site —where
detainees awaited transportation to Bagram — to
a main holding facility.”

Numerous sources continue to report an addi-
tional interrogation facility under CIA control at
Bagram, reportedly known as “the Salt Pit.”"" In
early 2002, CIA officials refused military interro-
gators access to prisoners detained at the CIA
facility; some prisoners were eventually trans-
ferred from the CIA facility to Bagram or
Kandahar.” In November 2002, one Afghan
detainee, held in the Salt Pit, was stripped,
chained to the floor and left overnight without
blankets in the cold.” By morning he had fro-
zen to death. The detainee was never
registered on any detainee logs, including the
CIA’s “ghost detainee” logs." The fate of others
held at the CIA facility remains unknown, includ-
ing that of Khalid Sheikh Mohammed, who in
March 2003, was reportedly transferred from
the CIA interrogation facility to an undisclosed
location.™

In addition to these main detention fagilities,
CENTCOM acknowledges a series of “field
detention or transient holding areas located at
the forward operating bases” that are used to
hold detainees until they may be transferred to
a main holding facility - either to Kandahar or
Bagram.™ The number of these transient facili-
ties is not publicly available, and change as
“units move and combat operations change.””
Some press reports put the total number of

these
facilities at 20.™

Press reports, as well as interviews of released
detainees conducted by Human Rights First in
August 2004, confirm that U.S. transient facili-
ties include sites in or near Asadabad,”
Gereshk,” Jalalabad,” Tycze,” Gardez, and
Khost.” These facilities have at times seen
extensive use since early 2002, with released
detainees reporting stays of up to 30 days as
recent as early 2004.* Several detainees held
from fall 2003 to winter 2004 report being de-
tained in small windowless rooms; toilets were
in public places and provided no privacy.® Oth-
ers report being detained in large areas without
roofs, with intense heat or cold depending on
the season.” More recently, in September
2004, the family of Sher Mohammed Khan trav-
eled to a U.S. firebase near Khost to collect
Khan's body.® Mr. Khan, along with his cousin,
was taken by U.S. forces during a raid on his
house.® His brother was reportedly killed by
U.S. forces during the raid.* Despite reports
from the family that Mr. Khan’s body showed
signs of abuse, U.S. officials contend that Mr.
Khan was killed while in U.S. custody by a
snake bite.* His cousin’s whereabouts remain
unknown.*

Mehboob Ahmad lives in Afghanistan. In June
2003, he was detained by U.S. military forces in
Afghanistan and taken to the U.S. run detention
facility in Gardez and Bagram Air Force Base. Mr,
Ahmad remained in U.S. custody for approximately
five months. While in detention, U.S. officials threat-
ened Mr. Ahmad with transferring him to
Guantanamo Bay. The conditions of his detention
were difficult. He charges that he was detained
outside for a period of weeks without any protection
from the intense cold or heat and interrogated for
several hours every night in order to humiliate him
He also says that U.S. officials insulted his mother,
wife, and sister and implied that they would rape his
wife. He was eventually released in

November 2003, with papers stating that he “pose[d]
no threat to the United States Armed Forces.”

Human Rights First Interview with Mehboob
Ahmad, August 18, 2004.

A report by the Army Inspector General re-
leased in July 2004 recognized that conditions
in these transient facilities were inadequate for
holding individuals for more than two weeks.®
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Combined Forces Command (CFC) in Afghani-
stan stated in October 2004 that by rule
detainees were now to be held at these tran-
sient facilities for less than 10 days, and
detention beyond this period requires the ap-
proval of a commander.* Human Rights First
was unable to confirm whether U.S. personnel
were complying with this rule.

In all events, the time limit may now be tested,
as the number of detainees in Afghanistan has
increased significantly over the last nine
months. Prior to June 2004, the Defense De-
partment had a policy of keeping the number of
detainees in Afghanistan classified, citing “on-
going military operations and force protection
concerns.™ In June 2004, however, the De-
fense Department told Human Rights First that
there were 358 individuals detained by the
United States in Afghanistan.” (Other reports
at the time put the number slightly higher at
about 380.) By October 2004, CFC officials
reported the number of detainees held by the
United States had increased to 550.% Despite
recent statements by U.S. officials suggesting
fewer detentions, the number of detainees in
Afghanistan remained well above the number
last summer, at approximately 500 in January
2005.* More recently, the Combined Forces
Command has reimplemented its earlier policy
of keeping the numbers of detainees in A
ghanistan classified.* No reason was provided
for this change in policy.”

It is unclear where among the known facilities
the growing number of detainees is held. Ac-
cording to the Army Inspector General, the
detention facility at Bagram can house up to
275 detainees.” The number of detainees that
can be held at Kandahar is uncertain due to
ongoing construction, but the Army Inspector
General reported that in August 2004 the facility
at Kandahar “held anywhere from 23-40 detain-
ees.” In light of reported conditions at the
transient sites, continued use of these facilities
for extended periods of detention would raise
serious concerns.

Red Cross access to detainees in Afghanistan
has improved somewhat since the release of
the Ending Secret Detentions report in June
2004, but it remains limited. The Red Cross
continues to visit detainees in Bagram, but does
not meet with detainees immediately after ar-
rest.” The Red Cross had visited detainees at
Kandahar early in the war, from December
2001 to June 2002.“ As evidence emerged that
the United States continued to hold some sus-
pects for longer periods at Kandahar, the Red

Cross asked to be allowed to visit the facility
again.® After considering the request for three
weeks, the Pentagon agreed to begin making
arrangements to allow the Red Cross access.”

The United States officially allows Red Cross
observers to visit all detainees held for more
than 15 days.® But the time lag in Red Cross
access to detention facilities is troubling in light
of Pentagon findings that significant abuse has
occurred in the first two weeks of detention
while interrogations and screenings closer to
the point of capture are conducted.® Among
reported instances was one involving 18-year-
old Afghan soldier, Jameel Naseer. Press re-
ports indicate that he was detained at the U.S.
firebase in Gardez along with seven other Af-
ghan soldiers. All eight were tortured for
approximately two weeks while in Gardez.
Naseer died in U.S. custody in Gardez as a
result of the torture he suffered.®

Red Cross representatives, as well as some
U.8. Amy officials, have also publicly ex-
pressed concern that detainees in Afghanistan
continue to have no clear legal status.” The
Red Cross has emphasized that even as the
periods of detention at Bagram increase, ‘the
U.S. authorities have not resolved the questions
of [the detainees’] legal status and of the appli-
cable legal framework.™?

According to Pentagon investigations into alle-
gations of torture and abuse by U.S. officials,
the lack of clarity of detainees' legal status
stems from policy decisions early in the war in
Afghanistan. In October 2001, CENTCOM
Commander General Tommy Franks issued an
appropriate order, following Army Regulations
and decades of military practice, providing that
the Geneva Conventions were applicable to all
captured individuals in Afghanistan.®® The first
detainee was seized in Afghanistan in Novem-
ber 2001.* The CENTCOM policy remained in
effect until February 7, 2002, when President
Bush issued an order declaring that Al Qaeda
detainees were not protected by the Geneva
Conventions, and Taliban prisoners were not
entitled to the protections of prisoner of war
status under the Conventions.*

Since then, detainees in Afghanistan have been
defined variously as “unlawful combatants,”
“enemy combatants,” or "unprivileged belliger-
ents.”™ According to the Army Inspector
General, most detainees in Afghanistan are
classified as civilian intemees and sub-
classified in categories not provided for by Army
doctrine, such as “Persons Under U.S. Control,
Enemy Combatant, and Low-level Enemy
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Combatant.”” The Army Inspector General
noted that, “due to the suspension of the Ge-
neva Conventions,” soldiers were no longer
able to keep up with legal status determinations
for "a large number of detainees in a short pe-
riod of time as required in the Afghanistan
theater.” A separate Pentagon inquiry into
torture and abuse concurred that the Admini-
stration's policy regarding detainees was
*vague and lacking.”™ According to the Com-
bined Forces Command, the United States is
holding detainees in Afghanistan under UN
“Security Council Resolutions 1368, 1373, and
1566 directing States to take necessary steps to
prevent the commission of terrorist acts”; further
guidance is reportedly provided by the Presi-
dent, Secretary of Defense, and the Joint Chiefs
of Staff.” The Department of Defense has clas-
sified all “further guidance.™ To date, the
Administration has not publicly clarified the
detainees’ legal status.

Mohammed Karim Shirullah was detained in Af-
ghanistan by U.S. military personnel in December
2003 and remained in U.S. detention facilities in
Afghanistan until his release in June 2004. Mr. Shi-
rullah was imprisoned at the U.S.-run ‘transient
facility’ in Gardez and at Bagram Air Force Base
While in detention, Mr. Shirullah says that he was
placed in solitary confinement in a windowless room
with limited access to other people for more than a
month. At other times, he was forced to wear
opaque goggles. Mr. Shirullah charges that he was
severely beaten by U.S. forces. Because a resultant
ear injury went untreated for six months, he lost
hearing in one ear. He says that he now has diffi-
culty sleeping without medication

Human Rights First Interview with Mohammed
Karim Shirullah, August 18, 2004.

From interviews with those released from de-
tention facilities in Afghanistan (or interviews
with their families), the United States does not
appear to have followed a standard family noti-
fication policy there. For example, the family
of one former detainee at Bagram Air Force
Base, Saifullah Paracha (recently transferred to
Guantanamo Bay), was notified of Saifullah’s
detention at Bagram not by the United States,
but by the Red Cross.® The family of Moazzam
Begg (formerly detained at Kandahar) was also
informed of Begg's detention via the Red
Cross.™ A CFC official reached by Human

Rights First was unaware of any “official” policy
on family notification.*

Closely linked with the requirement of notifying
families of the detention of their loved ones are
Army Regulations mandating the establishment
of a comprehensive detainee information data-
base.™ The required database is to include the
personal information of each detainee, date and
place of capture, “name and address of a per-
son to be notified of the individual's capture.”™”
As of December 2004, no such central data-
base had been established for Afghanistan.®
This apparent continuing failure comes despite
military investigations finding that military per-
sonnel at points of capture and collection
facilities have failed to adequately document
detainees’ personal information. The Army
Inspector General in particular concluded that
the lack of a central system for detainee infor-
mation exacerbates families’ difficulty in trying
to locate their relatives and has hindered U.S.
efforts to obtain information from the detainees.
=

Iraq

More aggressive U.S. military operations in
Iraq over the past two months have
generated a surge in detainees, nearly
doubling the number held by U.S. forces.

Maj. Gen. Geoffrey Miller quoted in the
Washington Post, November 27, 2004

The United States continues to maintain eight
official detention facilities in Irag — down from 11
at the height of the occupation last June.” This
number includes three main facilities in Iraq:
Camp Redemption and Camp Ganci both lo-
cated at Abu Ghraib near Baghdad; Camp
Cropper near the Baghdad Airport; and Camp
Bucca near Umm Qasr close to the Kuwaiti
border.”™ In addition, five facilities are under
division or brigade command, including the 1st
Infantry Division DIF; 1st Marine Expeditionary
Force DIF; 1st Cavalry Division DIF; Multi-
National Division-Central; and Multi-National
Brigade North. (An additional facility, Camp
Sheba, is run by the Multi-National Division-
Southeast under British command.” By policy,
detainees may be held in brigade or division
facilities for up to 14 days before being released
or transferred to a main facility.™

In November 2004, following an increase in
U.S. military engagements in Iraq, the U.S.
head of Iraqi detainee operations, Maj. Gen.
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Geoffrey Miller, stated that the number of de-
tainees held by or in connection with U.S.
forces in Iraq had risen to about 8,300 — more
than double the number in custody in October
2004. Of the 8,300 detainees, according to
Maj. Gen. Miller, about 4,600 were held at
Camp Bucca, about 2,000 at Abu Ghraib, and
about 1,700 remain in the custody of field com-
manders.™ By March 2005, the total number of
detainees had risen again — to at least 8,900 in
permanent facilities and 1,300 others held at
transient facilities throughout Iraq.” The num-
ber of total foreign detainees held in Iraq is
approximately 330." As of December 5, 2004,
multi-national forces in Iraq held 65 children
under the age of 16. A spokesman for the
multi-national forces indicated that child detain-
ees are separated from the adult population in
detention centers unless they have immediate
family members detained in the same facility.”

Arkan Mohammed Ali is an Iragi citizen. U.S. mili-
tary personnel detained him in Iraq over a period of
almost one year, from July 2003 until June 2004,
During the pericd of his imprisonment, he was trans-
ferred to a number of different detention facilities in
Irag, including a civil defense station and a military
prison in Baghdad, and at Abu Ghraib. At least one
of the detention centers in which Mr. Al-Hasnawi was
detained had a “silent tent” where he says that de-
tainees were prohibited from sleeping. According to
Mr. Al-Hasnawi any individual detained in the "silent
tent” appearing to fall asleep would be beaten by
soldiers. In other instances, Mr. Al-Hasnawi says
that he was severely beaten by U.S. officials, sub-
jected to sleep deprivation, and threatened with
transfer to Guantanamo, where he was told U.S.
soldiers could kill detainees with impunity. Upon his
release, Mr. Al-Hasnawi charges that a U.S. official
threatened him, telling him that he would never see
his family again if he spoke about the conditions of
his detention.

Human Rights First Interview with Arkan
Mohammed Ali, August 11, 2004.

The legal status accorded to U.S.-held detain-
ees in Iraq has shifted repeatedly over the
course of the conflict. In April 2003, shortly
after the outset of armed conflict, the Defense
Department stated flatly that the Geneva Con-
ventions would govern detainees in Iraq - the
Third Geneva Convention applying to prisoners
of war and the Fourth Geneva Convention for

the protection of civilians to all others.® In May
2003, the U.S. Government seemed briefly to
introduce a new category of detainees — “unlaw-
ful combatants” — a term that had been used at
times to describe suspected Al Qaeda and Tali-
ban fighters in Afghanistan.® But the “unlawful
combatant” designation was soon dropped, and
on September 16, 2003, Brig. Gen. Janis Kar-
pinski, commander of the 800th Military Police
Brigade, announced that more than 4,000 peo-
ple were being held as “security detainees.”
This apparently new category, announced in
September 2003, was separate from prisoners
of war and criminal detainees. It applied to
those believed to pose a threat to coalition
forces in Iraq.

The “security detainee” designation is not men-
tioned in the Geneva Conventions, or in existing
Army regulations. This contributes to the con-
fusing, ambiguous — and in several respects,
unlawful — procedures for the treatment and
processing of detainees.® For example, under
the Fourth Geneva Convention governing the
treatment of civilians by an occupying power,
there are two narrow bases on which an occu-
pying power can detain civilians: (1) if itis
“necessary, for imperative reasons of security,”
or (2) for criminal prosecutions.* But, as the
Army Inspector General’s report of July 2004
made clear, some fraction of those detained in
Iraq were held for the purpose of intelligence
collection — an impermissible basis, standing
alone, for depriving Iragis of liberty under the
Geneva regime.* The failure to follow the letter
of the law — or indeed any settled policy — gov-
eming detainees’ legal status contributed to
severe problems of accountability, security, and
reporting now well documented in official re-
ports.®

The legal status of nearly 4,000 members of the
Mujahideen-e-Khlaq (MEK), an Iraqi-based
organization seeking to overthrow the govem-
ment in Iran (and listed as a terrorist
organization by the U.S. State Department),
was similarly unsettled. In early January 2004,
Brigadier General Mark Kimmitt, Deputy Direc-
tor for Coalition Operations, commented that
the status of MEK detainees was being deter-
mined,” but when Human Rights First asked
the Coalition Press Information Center for in-
formation on the detainees’ status six months
later in June 2004, the CPIC refused to re-
spond.® Then, in July 2004, immediately before
the transfer of sovereignty, the Pentagon in-
formed the MEK detainees that the MEK
members were being designated "protected
persons,” entitled to rights under the Fourth
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Geneva Convention for the protection of civil-
ians.® Since this general determination,
however, it is unclear what if any steps have
been taken to resolve the status of individual
MEK members still held under U.S. control.*

The use of novel status designations to avoid
Geneva Convention obligations extended be-
yond military personnel to include CIA officials
working in the region. A March 2004 memo-
randum by Jack L. Goldsmith Ill, then U.S.
Assistant Attorney General, sought to establish
a legal basis for the transfer by U.S. military and
intelligence officials of certain “protected per-
sons” seized in Iraq to locations outside of Iraq
for interrogation.” Article 49 of the Fourth Ge-
neva Convention categorically prohibits the
forcible transfer or deportation of “protected
persons” outside occupied territory.” Nonethe-
less, CIA officials had begun transfering
detainees in April 2003, and reportedly trans-
ferred as many as a dozen people out of Iraq.®
Among these was an Iraqi detainee known as
Triple X, whose transfer and interrogation was
authorized by Secretary of Defense Rumsfeld.*
Triple X was eventually returned to Iraq for fur-
ther detention, but the Red Cross was not
informed of his whereabouts for eight months.*

The ambiguity about the application of Geneva
protections in Iraq extends beyond just a hand-
ful of high-value captives. Roughly 330 foreign
fighters are currently in U.S. custody in Irag and
*have been deemed by the Justice Department
not to be entitled to protections of the Geneva
Conventions.™ The foreign detainees, whose
numbers swelled by more than 140 after U.S.
troops entered Fallujah in early November, may
soon “be transferred out of the country for in-
definite detention elsewhere.™

If the legal status of U.S.-held detainees in Iraq
was unsettled during the invasion and occupa-
tion, it remains so following the United States’
June 28, 2004 transfer of sovereignty to the
Interim Government of Iraq. The United States
today asserts the power to detain individuals in
Iraq not as an occupying force, but pursuant to
UN Security Gouncil Resolution (SCR 1546),
which recognizes Irag’s request for ongoing
security assistance and gives multinational
forces “the authority to take all necessary
measures to contribute to the maintenance of
security . . . in Iragq.”™® In a letter to the Presi-
dent of the UN Security Council annexed to the
UN Resolution, former Secretary of State Colin
Powell seemed to adopt the Geneva Conven-
tion standard for detention by an occupying
power, writing that the United States would

interpret SCR 1546 as authorizing “internment
where . . . necessary for imperative reasons of
security.”™ He added that U.S. and allied forces
in Iraq “remain committed at all times to act
consistently with their obligations under the law
of armed conflict, including the Geneva Con-
ventions.”"™

Despite this statement, the thousands still held
in Iraq today remain governed by an ambiguous
set of legal strictures. Of the approximately
8,000 prisoners of war the CPIC says were
processed during the occupation, the CPIC
stated in July 2004 that all had either been re-
leased, transferred to Iragi custody to face
criminal charges (as in the case of Saddam
Hussein and eleven of his senior associates), or
r ified as “security detai " The
United States itself now officially holds only
“security detainees™™ — a category that may
refer to those who may be held “for imperative
reasons of security” under SCR 1548, but that
remains unclear. At a minimum, the United
States is bound in its detention operations by
relevant U.S. law constraining government con-
duct, as well as by Common Article 3 of the
Geneva Conventions and customary interna-
tional law (barring torture and humiliation, and
requiring a basic level of humane treatment).™

Sherzad Kamal Khalid was detained by U.S. forces
in Iraqg for approximately two months. He was incar-
cerated in at least two separate detention facilities—
at a-Qasr al-Jumhouri and al-Qasr al-Sujood. While
in U.S. detention, he developed a stomach infection,
which went untreated. Upon his release, he was
diagnosed with a stomach illness caused by lack of
medical attention to his stomach infection and may
need stomach surgery.

Human Rights First Interview with Sherzad Kamal
Khalid, August 11, 2004.

During the war and occupation, Red Cross ac-
cess to detainees held in U.S.-run facilities in
Iraq was incomplete. While the United States
afforded Red Cross access to some facilities, it
hid particular prisoners within those facilities
from Red Cross monitors.” Some detainees
were never registered on official logs as present
in detention facilities at all."™ General Paul J.
Kern, commander of U.S. Army Materiel Com-
mand, has suggested that this practice of
keeping “ghost detainees,” at least once author-
ized by the Secretary of Defense himself,
extended beyond a handful of “high-value” de-
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tainees to include as many as 100 held in U.S.
custody."™

Military personnel today deny the existence of
ghost detainees in Iraq and state that all detain-
ees in U.S. military custody are fully accounted
for." Pentagon officials indicated they were
unable to answer whether ghost detainees were
still held by other government agencies, such
as the CIA. "™ It remains unclear whether the
Red Cross has access to all detainees. Late
last year, a U.S. public affairs officer with multi-
national forces in Iraq indicated that the Red
Cross still had limited access to detainees in
U.S. custody.™ According to a spokesperson
for the multi-national forces in Iraq, Red Cross
access 1o detainees held at facilities under divi-
sion and brigade command is often limited due
to concems regarding the security of Red Cross
officials in specific areas of Iraq."™

Information on detainees held by the United
States prior to the transfer of sovereignty on
June 28, 2004, was poor — making it extremely
difficult for families to find those detained. ‘Cap-
ture cards’ containing biographical information,
required for prisoners of war under the Third
Geneva Convention, were often incomplete,
compounding the problems for the Red Cross to
effectively notify families."" Official databases
of detainees were neither comprehensive nor
accurate.”™ They often did not contain detain-
ees’ full names; translation rendered some
names unrecognizable; and identification num-
bers for detainees did not correspond with lists
of names." Inadequate procedures created
situations where detainees could exchange
identification tags with others while being
moved from a collection point to a detention
facility.'" The failure to establish a central loca-
tion for detainee tracking led to confusion over
the location of specific detainees.”®

Today, Iraqi families have only limited access to
a list of detainees in U.S. custody; the lists are
generally not current and names are often
wrongly recorded." A Coalition Provisional
Authority website providing a list of detainees in
Arabic ceased operations in June 2004."" An
official with the Multi-National Forces in Iraq
(the entity called CJTF-7 before the transfer of
sovereignty) indicates a list of detainees is
available through the Iragi Assistance Center, a
military-run center in Baghdad providing assis-
tance to Iraqis and non-governmental
organizations. But the list of detainees avail-
able at the Iraqi Assistance

Center's website is infrequently updated. As of

March 2005, the list had last been updated on
October 7, 2004.m

Guantanamo Bay

More is known about the detention facility at the
U.S. Naval Base at Guantanamo Bay than vir-
tually any other facility. Detention operations
there began in early 2002, when the U.S. mili-
tary transported to “Gitmo” several hundred
individuals seized primarily in Afghanistan and
Pakistan." Since then, Guantanamo Bay has
become home to a rotating, multinational collec-
tion of detainees, including not only those
seized during the Afghanistan war but also indi-
viduals seized in Bosnia, Zambia, Thailand, and
elsewhere.™

As of March 2005, Guantanamo Bay officially
housed “approximately 540 detainees.” Ac-
cording to the Defense Department, 149
detainees have been released since the facility
opened, and 65 others have been returned into
the “control” of their home country.™

Saifullah Paracha’s family understands that he was
brought to Bagram Air Force Base in July 2003, Mr.
Paracha is a Pakistani citizen who came to the
United States for post-college studies in 1971. He
lived in the United States until the mid-1980s, when
he and his family decided to move back to Pakistan
According to Mr. Paracha'’s wife, Mr. Paracha
boarded an Air Thai plane on a business trip to
Bangkok last summer, but the driver sent to collect
Mr. Paracha at the Bangkok airport reported that Mr.
Paracha had not deplaned. Air Thai confirmed that
Mr. Paracha boarded the plane. Mr. Paracha's fam-
ily received a letter from the Red Cross in August
2003, more than six weeks after he went missing,
informing them that he was at Bagram. Recently
released government documents indicate that Mr.
Paracha was held in isolation for several months
while at Bagram.”™ The family was given his prisoner
number. They received additional letters from him
while he was at Bagram. In September 2004, the
Red Cross informed Mr. Paracha's family that he had
been transferred from Bagram Air Force Base to
Guantanamo Bay."™

News reports also indicate the existence of a
ClA-run detention facility at Guantaname Bay.™
The CIA facility is reportedly run out of Camp
Echo. Itis unclear whether the CIA-run facility
at Guantanamo continues to be used.”™ Camp
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Echo, until recently, also housed detainees on
trial before military commissions under the pur-
view of the Defense Department, including
Salim Ahmed Hamdan.”” The Defense De-
partment has indicated plans to build a
permanent detention facility on Guantanamo.™
The new 200-cell facility, called Camp 6, would
serve portions of the detainee population cur-
rently housed in the makeshift 1000-cell Camp
Delta.”

After a hiatus of announced prisoner transfers
to Guantanamo, the Defense Department an-
nounced on September 22, 2004, the arrival of
10 new detainees from Afghanistan.”™ One of
the new arrivals is believed to be Saifullah
Paracha, whose family leamed of his transfer
from Afghanistan to Guantanamo Bay the same
day as the Defense Department announcement
of the transfer of 10 detainees. Mr. Paracha
was originally detained at Bagram Air Force
Base, following his July 2003 disappearance en
route from Karachi, Pakistan to Bangkok, Thai-
land.”" On September 22, 2004, Mr. Paracha’s
family received a call from the Red Cross in-
forming them that Mr. Paracha had been
transferred to Guantanamo Bay.'® Mr. Para-
cha’s wife recently filed a habeas corpus
petition in U.S. federal court on her husband's
behalf challenging his detention.’

n June 2002, I was flown to Guantanamo Bay,

Cuba. In Guantanamo Bay, Cuba, | was put in a
farge prison with many other men. { was heid in a
single cell in a cellblock of 48 men. . . . in December
2003, { was moved from Camp Delta, and put in a
new cell, this cell was enclosed in a house, and from
that time | have not been permitted fo see the sun or
hear other people outside the house or talk with other
people. | am alone except for the guard in the
house. They allow me to exercise three times per
week but only at night and not in the day. They gave
me the Quran ony but not other books. When /
asked why { had been moved to this place no one
told me anything until { asked for a transiator be-
cause | do not speak English and the guard does not
speak Arabic. The transfator is supposed to come
twice a week butf the transfator did not come except
when | demanded urgently. . . . | am alone and / do
not talk with anyone in my cell because there is no
one efse to talk to. Being held in the cell where |
am now is very hard, much harder than Camp Delta.
One month is like a year here, and { have considered
pleading guilty in order to get out of here.

Sworn Affidavit of Salim Ahmed Salim Hamdan,
February 9, 2004, as translated by Dr. Charles P. Schmitz.

The legal status of those held at Guantanamo
remains the subject of active review and dispute
in an eclectic collection of military and judicial
proceedings. Shortly after the first detainees’
arrival in 2002, President Bush issued a blanket
statement designating those detained at Guan-
tanamo as “enemy” or “unlawful combatants,” a
status with unclear legal meaning.™ In Febru-
ary 2002, a number of family members of the
detainees filed petitions for habeas corpus in
U.8. federal court, challenging the govern-
ment’s authority to detain prisoners indefinitely
at Guantanamo Bay.™ In late June 2004, the
U.S. Supreme Court ruled that U.S. courts in-
deed had jurisdiction to review the habeas
challenges to the legality of the detentions.™
The cases were remanded to the federal district
court in Washington, D.C. for consideration of
the detainees’ claims on the merits."™ District
courts hearing detainees’ habeas petitions
reached opposite conclusions about the detain-
ees’ rights on the merits.”® Those decisions are
now on appeal and the cases are certain to be
again before the Supreme Court in the coming
year. Since the Supreme Court decision, more
than 60 detainees have filed habeas corpus
petitions in U.S. courts raising similar chal-
lenges, arguing in some cases that they are
innocent victims, being in the wrong place at the
wrong time.'®

While continuing actively to dispute the detain-
ees’ right to full habeas proceedings in the
federal courts, the Defense Department re-
sponded to the Supreme Court’s ruling by
creating novel Combatant Status Review Tribu-
nals (CSRTs) at Guantanamo Bay."” According
to the Defense Department, the CSRTs deter-
mine whether detainees are in fact “enemy
combatants.”" Once the tribunal reaches a
decision, the decisions are then referred to an
Admiral for approval. As of March 2005, the
tribunal decided on 487 cases and 71 cases are
pending review by Rear Admiral J.M. McGar-
rah."? After spending several years in
detention, twenty-two individuals so far have
been determined not to be enemy combatants
through this process.'*

Third, and separate from the CSRTs, the Pen-
tagon has also launched annual status review
tribunals — announced by the Secretary of De-
fense shortly before the Supreme Court heard
oral arguments in the habeas case — to revisit
the status each year of those who continue to
be held at Guantanamo.™ Announced in May
2004, the annual review tribunals commenced
on December 14, 2004."* As of December 20,
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2004, the Defense Department had completed
four annual review tribunals.™®

Finally, military commission war crimes trials for
a handful of detainees — first announced in No-
vember 2001 — began proceedings in four
cases in August 2004." Human Rights First
was permitted to observe proceedings in the
cases during the late summer and fall of 2004,
before a federal court in Washington, D.C.
stayed the trials indefinitely based on the Pen-
tagon’s failure to provide Guantanamo
detainees Article 5 hearings as required by the
Geneva Conventions. The federal court also
cited the commissions’ failure to comply with
U.S. and international fair trial standards.™*
That court’s decision, too, is now pending ap-
peal.™®

Dear Mom, Farhat, Muneeza, Mustafa and Zahra,

Assafam o Afaikum. | pray to Almighty God for your
heaith and well being. May God always keep you
safe and sound. { received your two letters dated
Feb. 14 and 27. Happy Yalentine's Day to you too.
Here alf days are same. By blessing of God my
heaith is good, but you don't mention about your
heaith. Please write in detail. Whenever you write
place a carbon paper for your own record, | put you
(sic) tetters in front of me and reply, so you can also
refer back to your copies in you (sic) record. | have
replies (sic) Eid Activities, you must have received by
now. Happy to know abouit kids are doing fine in
their studies and other activities. Zahra's sport
noted. It is good to know her participation. Zahra,
keep it up! Delays in fefters is not in our control, we
have to five with it. But now it is getting efficient
some what. . .. May God keep you happy healthy,
weaithy and long life.

Allah Hafiz.

Best Regards,

Ma-Assalam

Letter of March 24, 2003 from Saifullah Paracha to his family,
as through the Committee of the
Red Cross.

The existing patchwork of proceedings seems
unlikely to produce a resolution of the legal
status of the 500-plus Guantanamo detainees
anytime soon. In the meantime, the three varie-
ties of military proceedings putatively underway
—the CSRTs, annual review tribunals, and mili-
tary commission trials - fail to bring the United
States in line with Geneva Convention require-
ments, or with the standards set forth by the
Supreme Court in its ruling last summer. Under
the Geneva Conventions, individuals captured
during an armed conflict are either prisoners of

war or civilians; both categories come with spe-
cific protections delineated in the Geneva
Conventions." Prisoners of war are entitled,
for example, to be treated humanely at all
times, send and receive letters, and be free
from physical or mental torture in the course of
interrogations.”™ Civilians who engage directly
in combat but do not follow the laws of war are
not entitled to prisoner of war protections, but
are entitled to basic protections such as the
right to be treated humanely; they may be
prosecuted for crimes under the domestic laws
of the captor, or for war crimes under interna-
tional law.™* If there is any doubt as to the
status to which a detainee is entitled, he must
be afforded an Article 5 hearing (referring to
Article 5 of the Third Geneva Convention) to
determine, on an individual basis, the rights to
which he is entitled.”®

None of the detainees currently held at Guan-
tanamo has been afforded a standard Article 5
hearing. The CSRTs, which Human Rights First
became the first independent non-governmental
organization to observe this past November, are
held in many cases almost three years after the
initial detention, making it close to impossible
for detainees to advance witnesses and evi-
dence in support of their positions. The annual
review tribunals recently began meeting. And
the military commission trials — which have
been plagued by translation problems, the re-
moval of several panel members for the
appearance of bias, and unequal rules for
prosecution and defense — have now been sus-
pended in part because of the same failure to
hold Article 5 hearings.™

Finally, while the Red Cross continues to be
afforded access to those held in military custody
at Guantanamo Bay, it has issued at least one
confidential report to the U.S. Government ex-
pressing serious concerns about interrogation
techniques used for some of those detained.™
According to press accounts of a confidential
June 2004 Red Cross report, the Red Cross
expressed concern that detainees had been
subject to treatment that was “tantamount to
torture.” The treatment detailed in press ac-
counts of the confidential report included
prolonged solitary confinement, exposure to
loud and persistent noise, prolonged cold, and
beatings."™ The account also indicated that
medical personnel at Guantanamo aided mili-
tary interrogations by releasing prisoners’
medical records to the interrogators.” Immedi-
ately following press accounts of the Red Cross
report, General Myers, the chairman of the Joint
Chiefs of Staff, rejected concems that interroga-
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tion tactics used at Guantanamo were “tanta-
mount to torture.”**

At the same time, there still does not appear to
be an official family notification policy for de-
tainees held at Guantanamo Bay."® Rear
Admiral J.M. McGarrah, Director of the Com-
batant Status Review Tribunals at Guantanamo
Bay, refused to confirm or deny whether Saiful-
lah Paracha was detained at Guantanamo Bay
when asked by Mr. Paracha’s lawyer."™ The
Red Cross has largely played the role of inform-
ing families of detainees. In Mr. Paracha’s
case, his wife was informed of her husband's
transfer from Bagram Air Force Base to Guan-
tanamo Bay by the Red Cross.™

U.S. policy on communication between family
members and detainees has compounded fami-
lies’ fears for the health of their loved ones.
Lawyers for Guantanamo detainees report that
communications from detainees to family mem-
bers take almost six months. " Incoming and
outgoing mail are reportedly blocked for detain-
ees determined to be recalcitrant.'"® Family
members cite to communication with detainees
as essential; the family of Fawzi a-Odah, a
detainee at Guantanamo, reports that the mes-
sages from their son give them “an indication
that [their] son is still alive.”"™

Jordan

Following the release of Ending Secret Deten-
tions in June describing a U.S. detention facility
in Jordan,® a Jordanian government spokes-
woman, Asma Khader, flatly denied the report,
stating that “[t]here are no American detention
centers in Jordan."* CENTCOM likewise de-
nies any knowledge of U.S.-run detention
facilities in Jordan,™ and the CIA has not re-
sponded to Human Rights First's requests that
it clarify whether there is a CIA-run facility in
Jordan. Despite this, Yossi Melman, a well-
known military and security reporter, in an Oc-
tober 2004 article in Ha'aretz described the
CIA's holding of 11 high-level Al Qaeda prison-
ers at a CIA-run interrogation facility in
Jordan.™ And investigative reporters who iden-
tified the Al Jafr Prison in the southern
Jordanian desert as a CIA interrogation facility
continue to stand by their story.™

Pakistan

Nine months ago, Human Rights First docu-
mented the existence of detention facilities in
the border region between Pakistan and Af-

ghanistan. At the time, the report identified two
facilities — one in Kohat and the other in Alizai
— both near the Pakistani city of Peshawar.
The Department of Defense and the CIA re-
fused to confirm or deny the existence of these
facilities. Yet at least one recently released
report from the U.S. Army Criminal Investigation
Command (received by Human Rights First in
response to a FOIA request), reflects the exis-
tence of a U.S. detention facility in Peshawar,
Pakistan, as late as July 2002."™ The report
describes an inquiry into the abuse of an Af-
ghan while in U.S. custody in Peshawar. The
detainee alleged that he was beaten on his
hands, feet and chest by U.S. forces while he
was incarcerated in the Peshawar detention
facility.” Army investigators could not subse-
quently locate the detainee to verify his story,
and the investigation was closed as inconclu-
sive."™

United States

Of the three known individuals held by the U.S.
Government as “enemy combatants” on U.S.
soil last June, two remain in military custody at
the U.S. Naval Consolidated Brig in Charleston,
South Carolina: U.S. citizen Jose Padilla and
Qatari national Ali Saleh Kahlah al-Marri.”™ The
third designated “enemy combatant” held in
Charleston, U.S. citizen Yaser Esam Hamdi,
was released to Saudi Arabia after negotiations
between his lawyer and the U.S. Govemnment
spurred by a U.S. Supreme Court decision (dis-
cussed below) against the Government in late
June 2004."

Both Mr. Padilla and Mr. al-Marri were abruptly
removed from the U.S. criminal justice system —
Mr. Padilla from the Metropolitan Correctional
Center in New York and Mr. al-Marri from the
custody of U.S. Marshals at a federal prison in
Peoria, lllinois — to military custody in June
2002 and June 2003, respectively.” Jose
Padilla was originally provided a public defense
attomey, and his case entered into the U.S.
criminal justice system. While proceedings
were pending, the President declared Mr.
Padilla an “enemy combatant” and ordered him
transported to a military brig in South Carolina —
without informing his lawyer." Mr. al-Marri was
originally detained as a material witness, later
charged with credit card fraud in Illinois, and
declared an “enemy combatant” shortly before
his criminal case was to come to trial in U.S.
courts.™

The designation “enemy combatant” continues
to have unclear meaning in law. In addressing
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the Government’s use of the term in the cases
of Messrs. Padilla and Hamdi late last June, the
Supreme Court stated that “[t]here is some
debate as to the proper scope of [‘enemy com-
batant”], and the Government has never
provided any court with the full criteria that it
uses in classifying individuals as such.”™ In the
case of Mr. Padilla, the Supreme Court failed to
reach the merits of his claim challenging the
legality of his detention; the Court ruled instead
on the technical ground that his lawyers should
have filed their case in South Carolina, not New
York."® A similar result was reached in the
case of Mr. al-Marri, and his lawyers filed a
habeas petition on his behalf in July 2004 in
South Carolina.”™ In February 2005, the federal
court in South Carolina hearing Mr. Padilla’s
case ordered the Government to bring criminal
charges against Padilla, hold him as a material
witness, or release him within 45 days.™

In the case of Mr. Hamdi, the Supreme Court
held by a vote of 8-1 that U.S. citizens seized in
Afghanistan have some due process rights to
challenge the factual basis for their detention
before a “neutral” official.”® The negotiated
release of Mr. Hamdi followed soon after this
ruling was handed down. Under his signed
release agreement, Mr. Hamdi was required to
renounce his U.S. citizenship and is restricted
from visiting Afghanistan, Pakistan, Iraq, Israel,
Syria, the Gaza Strip, or the West Bank.™ In
addition, he is restricted from traveling to the
United States for ten years."™

Mr. Padilla’s ability to communicate with the
outside world improved somewhat as his case
made its way through the courts. After almost
two years in incommunicado detention, Mr.
Padilla was granted a visit with his lawyers in
March 2004 (following the Supreme Court’s
decision to hear his case).” Since then, Mr.
Padilla has had limited meetings with his coun-
sel, and the U.S. Government continues to
permit Mr. Padilla access 1o his lawyers only on
a discretionary basis." The government has
also afforded the Red Cross access to Mr.
Padilla."”

Following his removal from the criminal justice
system, Mr. al-Marri was denied access to his
lawyer from May 28, 2003, until October 14,
2004. Mr. al-Marri’s lawyer was required to
sign an agreement allowing the government to
electronically monitor all meetings, review all
mail, and restrict telephone access.™ The first
meeting with Mr. al-Marri was electronically
monitored, and two military personnel were
present in the room the entire time." The Red

Cross has also been granted access to Mr. al-
Marri.*®'

There appears to be no clear procedure for the
Government to inform families that their loved
one has been designated an “enemy combat-
ant.” Both Mr. Padilla’s and Mr. al-Marri’s
lawyers informed their respective families of
their detention while they were still in the crimi-
nal justice system.” As far as lawyers for Mr.
Padilla and Mr. al-Marri are aware, the U.S.
Government did not officially inform their re-
spective families.™®

Other Suspected Locations

In June 2004, Human Rights First reported that
detainees were suspected to have been held by
the United States in locations on the island of
Diego Garcia™ and on U.S. ships, particularly
the USS Peleliu and the USS Bataan.™ In
early 2002, at least eight known detainees were
held on the USS Bataan.”™ The whereabouts of
the majority of those detainees remains un-
known. In January 2004, the U.S. Navy seized
vessels carrying drugs, including one with fif-
teen individuals “with possible links to Al
Qaeda,” and reportedly held “ten of the indi-
viduals ... [seized in]...a secure, undisclosed
location for further questioning by U.S. offi-
cials.”

Recent news reports support the existence of a
ClA-run facility on Diego Garcia.”™ There is
also growing evidence of U.S. officials using
Thailand as a way station for high-level detain-
ees en route to undisclosed locations.™
Despite these new reports, the U.S. Govern-
ment has provided no additional information on
these sites since June 2004. The Defense
Department continues to evade questions re-
garding the existence of these facilities. For
example, when asked last July following the
release of the Ending Secref Detentions report
whether there were detainees held on Diego
Garcia, Lawrence DiRita, Deputy Assistant
Secretary of Defense for Public Affairs, stated:
“ don’t know. | simply don’t know."

A Human Rights First Report



89

Behind the WWire —

[There] may be instances arising in the future where persons are wrongfully

detained in places unknown fo those who would apply for habeas corpus on

their behalf. . . . These dangers may seem unreal in the United States. But the
experience of less fortunate countries should serve as a waming.

Ahrens v. Clark, 335 U.S. 188 (1948) (Rutledge, .., dissenting)

human rights conditions abroad, the U.S.

Department of State once again criticized the
practice of holding individuals incommunicado
in secret detention facilities.™ For a nation
founded on the principle of limited government,
the reason for the criticism is not difficult to
understand. As one federal court put it, reject-
ing efforts to secretly deport individuals from the
United States: "The Executive Branch seeks to
uproot people’s lives, outside the public eye,
and behind a closed door. Democracies die
behind closed doors.™*

I n its recently released Country Reports on

For this reason, the major international treaties
that govern the use of detention by the United
States recognize the fundamental necessity of
maintaining openness in government detention
— whether of civilians or of prisoners of war, and
whether they are detained in the course of in-
ternational armed conflict or not. Longstanding
U.S. law and policy reflect adherence to these
obligations.

Under the International
Covenant on Civil and
Political Rights

The Interational Govenant on Civil and Political
Rights (ICCPR), which the United States ratified
more than a decade ago, makes clear that all
state parties have a duty to institute procedures
that will minimize the risk of torture.® At the top
of the list of required procedures are: maintain-
ing officially recognized places of detention,
keeping registers of all in custody, and disclos-
ing the names of all individuals detained to their
families and friends.”™

To guarantee the effective protection of de-
tained persons, provisions should be made
for detainees to be held in places officially
recognized as places of detention and for
their names and places of detention, as well
as for the names of persons responsible for
their detention, to be kept in registers readily
available and accessible to those con-
cerned, including relatives and friends. To
the same effect, the time and place of all in-
terrogations should be recorded, together
with the names of all those present and this
information should also be available for pur-
poses of judicial or administrative
proceedings. 205

Such requirements are imposed because pris-
oners are “particularly vulnerable persons,” who
can easily become subject to abuse. In fact,
incommunicado detention, especially by deny-
ing individuals contact with family and friends,
violates the ICCPR obligation to treat prisoners
with humanity *® States are thus required to
implement provisions “against incommunicado
detention” that deter violations and ensure ac-
countability.®”

The Human Rights Committee (HRC), the inde-
pendent ICCPR monitoring body (whose
members are human rights experts elected by
state parties), has consistently recognized the
import of these obligations. For example, in E-
Megreisi v. Libya, the HRC found that the Lib-
yan government in detaining an individual for
six years, the last three of which were incom-
municado and at an unknown location, had
violated the ICCPR’s prohibition of tarture and
its requirement that prisoners be treated with
dignity.®® This, despite the fact that the family
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knew that the detainee was alive and his wife
had been allowed to visit him once. The HRC
nonetheless found that the detainee’s pro-
longed incommunicado imprisonment, as well
as the government’s refusal to disclose El-
Megreisi's whereabouts, amounted both to arbi-
trary detention and to a state failure to minimize
the risks of torture ™

Under the Geneva
Conventions

The Geneva Conventions of 1948, which the
United States has also signed and ratified, are
the primary instruments of international humani-
tarian law protecting all those caught up in the
course of armed conflict. The U.S. Government
has generally taken the position that the Ge-
neva Conventions apply in the U.S. armed
conflict in Iraq.?® Since the transfer of power to
the Interim Government of Iraq, former Secre-
tary of State Colin Powell has asserted the
continuing application of the Geneva Conven-
tions to the actions of U.S. forces in Iraq.*"
Despite this, both conflicting public statements,
discussed in Chapter 2, and internal Administra-
tion dispute over the

applicability of these treaties, have left the Con-
ventions’ role in these conflicts deeply
unclear.”

The Administration's position regarding the
applicability of the Geneva regime in Afghani-
stan has been even less clear. In press
statements in early January 2002, Defense
Secretary Donald Rumsfeld stated that as a
matter of policy, but not of legal obligation, the
United States intended to treat detainees from
Afghanistan in a manner “reasonably consistent
with the Geneva Conventions,” and would
“generally” follow the Geneva Gonventions,
though only to “the extent that they are appro-
priate,” as “technically unlawful combatants do
not have any rights under the Geneva Conven-
tion.”* Following an internal review of this
position at the urging of former Secretary of
State Colin Powell (concerned about the poten-
tial effect on U.S. forces of a blanket
renunciation of the Geneva Conventions), the
Administration modified its position slightly.**
On February 7, 2002, White House Spokesman
Ari Fleischer announced President Bush’s deci-
sion “that the Geneva Convention applies to
members of the Taliban militia, but not to mem-
bers of the international al-Qaida terrorist
network.”™*® Despite the stated application of
the Conventions, however, the Administration
determined that Taliban fighters were not eligi-

ble for prisoner of war status because the
government had violated international humani-
tarian law; this allegation had never previously
stopped the United States from affording enemy
govemment forces prisoner-of-war protections.

The U.S. obligation to record and account for all
wartime detainees is clear. Under the Third
Geneva Convention, prisoners of war are to be
documented, and their whereabouts and health
conditions made available to family members
and to the country of origin of the prisoner.*®
The Fourth Geneva Convention (goveming the
treatment of civilians) establishes virtually iden-
tical procedures for the documentation and
disclosure of information concerning civilian
detainees.?” These procedures are meant to
ensure that “[ijnternment . . . is not a measure
of punishment and so the persons interned
must not be held incommunicado.”*

The disclosure required by the Geneva Conven-
tions is done in the first instance through a
system of capture cards. “Immediately upon
capture, or not more than one week after arrival
at a camp, even if it is a transit camp, likewise
in case of sickness or transfer to hospital or
another camp, every prisoner of war shall be
enabled to write direct to his family, on the one
hand, and to the Central Prisoners of War
Agency provided for in Article 123, on the other
hand, a card . . . informing his relatives of his
capture, address and state of health. The said
cards shall be forwarded as rapidly as possible
and may not be delayed in any manner.”*® The
United States’ failure to observe the capture
card system in Iraq was the subject of Red
Cross criticism in its 2004 report.™

The Central Agency described in Article 123 is
a body meant to be established in a neutral
country whose purpose is “to collect all the in-
formation it may obtain through official or
private channels respecting prisoners of war,
and to transmit it as rapidly as possible to the
country of origin of the prisoners of war or to the
Power on which they depend.”™" The Red Cross
has historically established the Central Agency
and “[wlhenever a conflict has occurred since
the Second World War, the International Com-
mittee has placed the Agency at the disposal of
the belligerents, and the latter have accepted its
services."*

U.S. Domestic Law and Policy

[TIhe Secretary shall submit fo the
Committee on Armed Services of the Senate
and the Committee on Armed Services of the
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House of Representatives a report for the
preceding 12-months containing the
folfowing . . . (A) The best estimate of the
Secretary of Defense of the total number of
detainees in the custody of the Department
as of the date of the report. (B} The best
estimate of the Secretary of Defense of the
total number of detainees released from the
custody of the Department during the period
covered by the report. (C} An aggregate
summary of the number of persons detained
as enemy prisoners of war, civilian internees,
and unlawful combatants, including
information regarding the average length of
detention for persons in each category. (D)
An aggregate summary of the nationality of
persons detained. (E) Aggregate information
as to the transfer of detainees to the
Jjurisdiction of other countries, and the
countries to which transferred.

Ronald W. Reagan National Defense Authorization
Act, Pub. L. No. 108-375, § 1093(c)
Enacted October 28, 2004

U.S. domestic law and policy have long re-
quired clear accounting and processing of
detainees captured by U.S. Ammed Forces, as
well as the provision of Red Cross access to
prisoners, in order to ensure that U.S. Geneva
Convention obligations have been fulfilled.
These principles are enshrined in binding mili-
tary regulations and field manuals dating back
half a century. In addition, in response to reve-
lations of a disturbing pattern of noncompliance
with these principles in U.S. global detention
operations since September 11, the past nine
months have seen both Congress and the U.S.
Army take steps to reaffirm these obligations.
Detainee accounting and reporting require-
ments are clear.

Army regulations in place before the start of the
war in Afghanistan provide detailed procedures
for accounting for detainees in U.S. custody.
Defense Department Directive 2310.1 — cur-
rently in force — affirms the United States’
obligation to comply with the Geneva Conven-
tions and establishes a framework for
information disclosure.® Under this Directive,
the Secretary of the Army must develop plans
for “the treatment, care, accountability, legal
status, and administrative procedures to be
followed about personnel captured or detained
by, or transferred from the care, custody, and
control of, the U.S. Military Services."™ In par-

ticular, the Secretary of the Army is required to
plan and operate a prisoner-of-war and civilian
internment information center to comply with the
United States” Geneva Convention obligations
(described above), and “serve to account for all
persons who pass through the care, custody,
and control of the U.S. Military Services." The
Undersecretary of Defense for Policy (a position
currently held by Douglas Feith) has “primary
staff responsibility” for overseeing the detainee
program.®®

To implement its obligations under Article 122
of the Third Geneva Convention, requiring each
detaining power to establish a national informa-
tion bureau,® and to fulfill Directive 2310.1, the
Army established the National Prisoner of War
Information Center (NPWIC).*® According to
binding Army Regulation 190-8, the NPWIC is
charged with maintaining records for both
POWSs and detained civilians.** The center
functioned during the 1991 Gulf War, and has
been used in subsequent U.S. military opera-
tions. As an information processor, the NPWIC
ensures full accounting of persons who fall into
U.S. hands. It does not make decisions regard-
ing whether an individual is entitled to prisoner
of war or other legal status .

In April 2003, W. Hays Parks, Special Assistant
to the Amy JAG, maintained that the NPWIC
would be employed in Irag: “Once the theater
processing is accomplished, those reports are
sent back here to the National Prisoner of War
Information Center, which is run under the Army
Operations Center. Those lists are all collated,
put together and we ensure that we have proper
identification, the best information we can get
from that. And thereafter, that information is
forwarded by the United States government to
the International Committee of the Red
Cross.”'

But in his investigative report, Major General
Antonio Taguba noted that such regulations had
not been fully complied with, since the reporting
systems — such as the National Detainee Re-
porting System (NDRS) and the Biometric
Automated Toolset System (BATS) — which
traditionally provide information to the NPWIC
were “underutilized and often [did] not give a
‘real time’ accurate picture of the detainee
population due to untimely updating.”* An
investigative report into prisoner abuse in Iraq
by former Secretary of Defense James
Schlesinger also found that the failure to im-
plement a comprehensive detainee collection
database created a large backlog where “some
detainees had been held 90 days before being
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interrogated for the first time."* In some cases,
the release of innocent detainees took signifi-
cantly longer because of inadequate accounting
systems and general backlogs.®*

More than a year after military operations began
in Iraq, on July 16, 2004, the Pentagon an-
nounced the creation of an Office of Detainee
Affairs (ODA) within the Office of the Undersec-
retary of Defense for Policy to advise the
Secretary of Defense on policy and strategy in
the area.® The ODA is charged with correcting
such basic operational problems for detainees,
working with policy makers on torture and inter-
rogation policy, and building relationships with
Congress, other countries, and non-
governmental organizations. According to an
ODA official, the ODA has instituted new poli-
cies and procedures for addressing concerns
raised in Red Cross reports to higher levels of
the Defense Department.®® The effectiveness
of these new procedures is now being tested.

In addition, in the wake of rising counterinsur-
gency activities in Iraq, the U.S. Army published
a new, interim field manual on counterinsur-
gency operations in October 2004.% The
interim manual explains that it “establishes doc-
trine (fundamental principles and [tactics,
techniques, and procedures]) for military opera-
tions in a counterinsurgency environment. Itis
based on existing doctrine and lessons learned
from recent combat operations.”® Among other
things, the interim manual affirms the obligation
to account for all in U.S. custody — whatever
their legal status. “Detaining personnel carries
with it the responsibility to guard, protect, and
account for them.”* For this and other pur-
poses, the interim manual specifies as “critical”
the need for “[c]learly documenting the details
surrounding the initial detention and preserving
evidence.”* Documentation to be recorded
must be “detailed and answer the six W's —
who, what, when, where, why, and wit-
nesses."

Congress also took action in October 2004,
enacting as part of the Ronald W. Reagan Na-
tional Defense Authorization Act provisions
requiring the Secretary of Defense to report to
Congress on U.S. compliance with these basic
standards. The statute requires the Secretary,
by the end of March 2005, to prescribe detailed
regulations for Defense Department personnel,
including contractors, to ensure that all detain-
ees held in Defense Department custody
receive humane treatment in accordance with
U.S. and international law. Among other things,
the regulations must provide for training in the

applicable law of war, including the Geneva
Conventions; establish standard operating pro-
cedures for detainee treatment; ensure that all
detainees receive information in their own lan-
guage regarding the protections due them
under the Geneva Conventions; and provide for
periodic announced and unannounced inspec-
tions of detention facilities.* The new law also
requires the Secretary to provide to the Senate
and House Armed Services Committees, by
July 28, 2005, and annually thereafter, a report
disclosing investigations into violations of do-
mestic or international law regarding detainee
treatment; and general information on foreign
national detainees in Defense Department cus-
tody, including the numbers, nationalities, and
average length of detention of such detainees,
as well as information regarding detainees who
have been released during the year and detain-
ees transferred to the jurisdiction of other
countries.™

Finally, since 1958, the Army’s field manual has
explicitly recognized the Red Cross’s right to
detainee information and access, and its special
role in ensuring Geneva Conventions compli-
ance. The manual stipulates: “The special
position of the International Committee of the
Red Cross in this field shall be recognized and
respected at all times.”* The Navy’s opera-
tions handbook likewise authorizes the Red
Cross to monitor “the treatment of prisoners of
war, interned civilians, and the inhabitants of
occupied territory.™* It describes the Red
Cross’s special status and access to detainees:

[The Red Cross’s] principal purpose is to
provide protection and assistance to the vic-
tims of armed conflict. The Geneva
Conventions recognize the special status of
the Red Cross and have assigned specific
tasks for it to perform, including visiting and
interviewing prisoners of war, providing re-
lief to the civilian population of occupied
territories, searching for information con-
cermning missing persons, and offering its
“good offices” to facilitate the establishment
of hospital and safety zones. 246

Army regulations make even more explicit the
rights of detainees, both civilians and combat-
ants, to contact the Red Cross and ensure
adequate access and disclosure. With respect
to detained combatants, prisoner representa-
tives have the right to correspond with the Red
Cross.* Similar internee committees repre-
senting detained civilians also have rights to
unlimited correspondence with the Red Cross.
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“Members of the Internee Committee will be
accorded postal and telegraphic facilities for
communicating with . . . the International Com-
mittee of the Red Cross and its Delegates. . . .
These communications will be unlimited.”*®
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It will reverse over a century of U.S. policy and practice in supporting the
Geneva Conventions and undermine the protections of the law of war for our
troops, both in this specific conflict and in general.

Former Secretary of State Colin Powell

Internal Memo on Di

January 28, 2002

he U.S. global detention practices de-
I scribed above have undermined both the

protection of human rights, and the U.S.
interest in national security. The United States
has failed to meet its obligation to keep regis-
ters of all in custody, and to disclose the names
of all individuals detained to their families and
friends.*® The United States has also failed to
fulfill its obligation under longstanding U.S. pol-
icy and law to afford the Red Cross access to
all detainees held in the course of armed con-
flict.*® And the United States has failed to
afford every individual in its custody some rec-
ognized legal status — some human rights —
under law.*'

The laws requiring these protections were en-
acted in part to meet essential policy interests —
and our failure to adhere to them has jeopard-
ized these interests. The revelations of torture
at Abu Ghraib and elsewhere in Iraq and Af-
ghanistan have made clear anew, for example,
that unregulated and unmonitored detention
and interrogation practices invite torture and
abuse. Moreover, as military leaders have em-
phasized in the wake of these revelations, these
abuses put the United States’ own forces
abroad at greater risk of suffering abuses even
more serious than those they already face at
the hands of a violent enemy. Perhaps most
important to U.S. national security, the secrecy
surrounding the U.S. global detention system
and the abuses it has produced have also seri-
ously undermined the United States’ ability to
“win the hearts and minds" of the global com-
munity — a goal essential to effective
intelligence gathering in the short term, and to
defeating terrorism over the long term. This

Geneva Conventions in

chapter discusses these policy interests that
underlie the law on detention.

Current Practice Sets
Conditions for Torture
& Abuse

The U.S. government and military capitalizes
on the dubious status [as sovereign states]
of Afghanistan, Diego Garcia, Guantanamo
Bay, Iraq and aircraft carriers, fo avoid
cerfain legal questions about rough
interrogati What humanitarian
pronouncements a state such as ours may
make about torture, states don’t perform
interrogations, individual people do. What's
going to stop an impatient soldier, in a
supralegal location, from whacking one
nameless, dehumanized shopkeeper among
many?

Unnamed U.8. Intelligence Officer, as quoted in
Newsweek
May 17, 2004

When governments cloak detention in a veil of
secrecy, by holding prisoners incommunicado
or at undisclosed locations, the democratic
system of public accountability cannot function.
As former UN Special Rapporteur on Torture
Nigel Rodley has written, the more hidden de-
tention practices there are, the more likely that
“all legal and moral constraint on official behav-
for [will be] removed.™*
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These concerns produced a series of intema-
tional standards governing detention, expressed
in the UN Standard Minimum Rules for the
Treatment of Prisoners (Standard Minimum
Rules) and the UN Body of Principles for the
Protection of All Persons under Any Form of
Detention or Imprisonment (Body of Principles).
In order to maintain public accountability and
minimize the chance for abuse, international
law requires families to be notified of both arrest
and detainee whereabouts.™ For the same
reason, governments must hold detainees only
in publicly recognized detention centers and
maintain updated registers of all prisoners.®*

By ensuring that state detention practices are
subject to public scrutiny, these disclosure re-
quirements constrain state violence and provide
basic safeguards for prisoner treatment.

Without these protections, the safety and dignity
of prisoners are left exclusively to the discretion
of the detaining power — circumstances that
have repeatedly produced brutal conse-
quences. Forinstance, during Saddam
Hussein’s rule of Iraq, secrecy was an essential
component of detention practices. Individuals
were arbitrarily arrested; tracing their where-
abouts was a virtual impossibility. As Amnesty
International reported in 1994: “Usually families
of the ‘disappeared’ remain[ed] ignorant of their
fate until they [were] either released or con-
firmed to have been executed.”™® Thus, in the
March 1991 uprising after the first Gulf War,
“opposition forces broke into prisons and deten-
tions centres” across northern and southern
Irag and released hundreds of prisoners “held in
secret underground detention centres with no
entrance or exit visible."**

The United States’ own recent experiences
provide a more apt case in point. U.S. deten-
tion officials have used various unlawful
interrogation techniques on Iraqi, Afghan, and
Guantanamo prisoners, including severe beat-
ings, humiliation, nudity, manipulating
detainees’ diets, imposing prolonged isolation,
military dogs for intimidation, exposure to ex-
treme temperatures, sensory deprivation, and
forcing detainees to maintain “stress positions”
for prolonged periods.®" More than 130 U.S.
soldiers have been charged or punished in
cases involving abuse of prisoners in Irag, Af-
ghanistan or Guantanamo Bay, with scores of
allegations still under investigation.®® The Red
Cross reported in June 2004 that detention and
interrogation practices at Guantanamo Bay
were “tantamount to torture.”® Through FOIA
litigation, the public has gained access to hun-
dreds of documents detailing abuses including

food deprivation, gagging, and sexual abuse
from as recently as July 2004 .2 In a number of
documented instances, joint task forces com-
prising different military branches and
government agencies have threatened military
members who sought to report or document
abuses.™

Policies of secrecy and non-disclosure have
also made subsequent investigations into
wrong-doing — and efforts to hold violators ac-
countable — more difficult. Investigations into
reports of abuse and even deaths of detainees
in custody have been scattered and insuffi-
cient.®® For example, the New York Times
reported on two deaths in U.S. custody at Ba-
gram Air Force that occurred in December
2002; according to the Times, the Army pa-
thologist's report indicated the cause of death
was “homicide,” a result of “blunt force injuries
to lower extremities complicating coronary ar-
tery disease.”™* The U.S. Army Criminal
Investigation Command completed its investiga-
tions into the deaths almost two years after the
deaths occurred.®™ The investigation identified
28 military personnel with possible culpability.
As of March 2005, only two U.S. soldiers had
been charged for the death of the two men in
U.S. custody.™ And none of the released in-
vestigations has examined the role the CIA
played in detention operations.™

The limits on oversight by the Red Cross also
help set conditions for torture and abuse. The
Red Cross meets with detainees and monitors
general prison conditions, bringing to the atten-
tion of senior officials conditions or treatment
that violate U.S. legal obligations. The Red
Cross specifically alerted military authorities in
Iraq to the abusive treatment of detainees, indi-
cating the role military intelligence played in the
abuses in Abu Ghraib.™ This notification led to
some of the military's first disciplinary actions
regarding detainee treatment. Limiting Red
Cross access to detainees increases the likeli-
hood that mistreatment will continue.

Such experiences underscore the urgency of
adhering to disclosure requirements regarding
detention practices. They also make the reti-
cence of the United States to disclose
detainees’ whereabouts or numbers particularly
disconcerting. By keeping its practices hidden
from view, the United States creates conditions
ripe for the torture and abuse now in evidence.
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Current Practice
Undermines Protections
for Americans Abroad

Itis critical to realize that the Red Cross and
the Geneva Conventions do not endanger
American soldiers, they protect them. Our
soldiers enter battle with the knowledge that
should they be taken prisoner, there are faws
intended to protect them and impartial
international observers to inquire after them.

Senator John McCain
Wall Street Journal Commentary
June 1, 2004

The United States’ official compliance with the
Geneva Conventions since World War Il has
been animated by several powerful concerns
that remain equally important in the struggle
against terror. First and foremost is the belief
that American observance of rule-of-law protec-
tions drives our enemies to reciprocate in their
treatment of American troops and civilians
caught up in conflicts overseas. As the U.S.
Senate recognized in ratifying the Conventions:

If the end result [of ratification] is only to ob-
tain for Americans caught in the maelstrom
of war a treatment which is 10 percent less
vicious than what they would receive without
these conventions, if only a few score of
lives are preserved because of the efforts at
Geneva, then the patience and laborious
work of all who contributed to that goal will
not have been in vain.**

Secretary of State John Foster Dulles agreed
that American “participation is neededto . . .
enable us to invoke [the Geneva Conventions]
for the protection of our nationals.”™® And
Senator Mike Mansfield added that while Ameri-
can “standards are already high:"

The conventions point the way to other gov-
ernments. Without any real cost to us,
acceptance of the standards provided for
prisoners of war, civilians, and wounded and
sick will insure improvement of the condition
of our own people

The fundamental self-interest behind ratification
of the Geneva Conventions has proven salient
in conflicts preceding the “war on terrorism.”
General Eisenhower, for example, explained
that the Western Allies treated German prison-

ers in accordance with the principles of
international humanitarian law because “the
Germans had some thousands of American and
British prisoners and | did not want to give Hitler
the excuse or justification for treating our pris-
oners more harshly than he already was
doing.™

During the Vietnam War, North Vietnam publicly
asserted that all American prisoners of war
were war criminals, and thus not entitled to the
protections of the Geneva Conventions.” Still,
the United States applied the Geneva Conven-
tions’ principles to all enemy prisoners of war —
both North Vietnamese regulars and Viet Cong
—in part to try to ensure “reciprocal benefits for
American captives.”™* U.S. military experts
have made clear their belief that American ad-
herence to the Geneva Conventions in Vietnam
saved American lives:

[Alpplying the benefits of the Convention to
those combat captives held in South Viet-
nam did enhance the opportunity for
survival of U.8. service members held by
the Viet Cong and North Vietnamese. While
the enemy never officially acknowledged the
applicability of the Geneva Convention, and
treatment of American POWs continued to
be brutal, more U.S. troops were surviving
capture. Gone were the days when an
American advisor was beheaded, and his
head displayed on a pele by the Viet Cong.
On the contrary, the humane treatment af-
forded Viet Cong and North Viethamese
Army prisoners exerted constant pressure
on the enemy to reciprocate, and the Ameri-
can POWSs who came home in 1973
survived, at least in part, because of
[that). >’

The U.S. government's allegiance to basic in-
ternational law obligations continued during the
1991 Gulf War, in which the U.S. Armed Forces
readily afforded full protection under the Ge-
neva Conventions to the more than 86,000 Iraqi
prisoners in its custody.?™

It is in large measure for the Conventions’ role
in protecting America’s own that many former
American prisoners of war today support the
U.S. government'’s adherence to the principles
ofthe Geneva Conventions. As Senator (and
former prisoner of war) John McCain has ex-
plained:

The Geneva Conventions and the Red

Cross were created in response to the stark
recognition of the true horrors of unbounded
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war. And | thank God for that. | am thankful
for those of us whose dignity, health and
lives have been protected by the Conven-
tions | am certain we all would have
been a lot worse off if there had not been
the Geneva Conventions around which an
international consensus formed about some
very basic standards of decency that should
apply even amid the cruel excesses of

war 77

Even in the context of the recent violence,
Senator McCain reaffirmed this belief that our
failure to abide by our own obligations puts our
troops in danger abroad: “While our intelligence
personnel in Abu Ghraib may have believed
that they were protecting U.S. lives by roughing
up detainees to extract information, they have
had the opposite effect. Their actions have in-
creased the danger to American soldiers, in this
conflict and in future wars."™”

Commenting on recent events in the “war on
terrorism,” former U.S. Ambassador to Vietnam
(and former prisoner of war) Pete Peterson
agreed, explaining: “There can be no doubt that
the Vietnamese while consistently denying any
responsibility for carrying out the provisions of
the Geneva Accords, nevertheless tended to
follow those rules which resulted in many more
of us returing home than would have otherwise
been the case.”™

Current Practice Undermines
U.S. Intelligence and
Counterinsurgency Efforts

The abuses at Abu Ghraib are unforgiveable
not just because they were cruel, but
because they set us back. The more a
prisoner hates America, the harder he will be
to break. The more a population hates
America, the less likely its citizens will be to
lead us to a suspect.

Chris Mackey (pseudonym), U.S. Army Interrogator
in Afghanistan

The interrogators

2004

The Interim Field Manual on mounting a coun-
terinsurgency published by the U.S. Army in
QOctober 2004 highlights the detrimental effect of
perceived lawlessness on efforts to quell an
insurgency: “Those who conduct counterinsur-
gency operations while intentionally or

negligently breaking the law defeat their own
purpose and lose the confidence and respect of
the community in which they operate.”™ In-
deed, few would argue that obtaining
intelligence is essential to a successful counter-
insurgency operation, and cultivating strong ties
in a local population helps secure that intelli-
gence.

Yet the effect of the secrecy and uncertainty
surrounding U.S. detention operations has been
to deeply undermine these efforts. As Brigadier
General Mark Kimmitt, spokesman for the U.S.
military in Irag, acknowledged last May: “The
evidence of abuse inside Abu Ghraib has
shaken public opinion in Iraq to the point where
it may be more difficult than ever to secure co-
operation against the insurgency, that winning
over Iragis before the planned handover of
some sovereign powers next month had been
made considerably harder by the photos.™®

For the thousands who have been held in U.S.
custody and then released, for their families and
communities, the conduct of detention apera-
tions is inconsistent with this security interest.

For the detainees themselves, many of whom
are eventually released back into the general
population, it has been long understood by U.S.
courts and psychiatric experts that indefinite
detention and prolonged isolation can produce
devastating mental and physical health effects.
Experience in both criminal punishment and
wartime internment over the past two centuries
has shown that prolonged solitary confinement
can produce confusion, paranoia, and hallucina-
tions, as well as severe agitation and impulsive
violence (including suicide) — effects that can be
long term.®' Uncertainty while awaiting pun-
ishment, and the mental anxiety that
accompanies an indeterminate fate, can be
similarly destructive.” It was for precisely this
reason — the effectiveness of indefinite deten-
tion in provoking anxiety and psychiatric
instability — that the CIA included them among
its principal technigues of coercion in now repu-
diated manuals on interrogation from the
1960s.°

Many released detainees claim to continue to
suffer from severe psychological symptoms due
to their imprisonment.®* Detainees released
from Guantanamo Bay also report debilitating
physical conditions, including chronic pain in the
knees and back due to treatment while in deten-
tion.* Released British detainee, Rhuhel
Ahmed, suffers from “permanent deterioration
of his eyesight."**
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The effects of such detention on the families of
those held have been similarly severe. For
example, the New York Times reported of some
of the families of Iraqi detainees:

Sabrea Kudi cannot find her son. He was
taken by American soldiers nearly nine
months ago, and there has been no trace of
him since. "I'm afraid he's dead,” Ms. Kudi
said. Lara Waad cannot find her husband
He was arrested in a raid, too. ‘I had God —
and | had him,” she said. “Now | am alone.”
... Ms. Kudi, whose son, Muhammad, was
detained nearly nine months ago, has been
to Abu Ghraib more than 20 times. The
huge prison is the center of her continuing
odyssey through military bases, jails, assis-
tance centers, hospitals and morgues. She
said she had been shoved by soldiers and
chased by dogs. “If they want to kill me, kill
me,” Ms. Kudi said. *Just give me my

son 27

Indeed, the Army Inspector General concluded
late last year that the lack of a central system
for detainee information had exacerbated fami-
lies’ difficulty in trying to locate their relatives
and hindered U.S. efforts to obtain information
from the detainees. >

For a conflict in which winning the trust of the
local population is a critical security imperative,
the phenomena of prolonged detention and
disappeared family members are catastrophic
for U.S. security interests.

Current Practice Weakens
American “Soft Power”
in the World

We are a nation of laws. And fo the extent
that people say,“Well, America is no longer a
nation of laws,” that does hurt our
reputation. But | think it’s an unfair criticism.

President George W. Bush,
quoted in The Washington Post
December 21, 2004

The final report of the National Commission on
Terrorist Attacks Upon the United States em-
phasized that military power is only one of a set
of critical tools in the nation's toolbox to reduce
the chances of more terrorist attacks on U.S.
s0il.** Other means — what some have called
“soft power” — include diplomatic and economic
measures, cultural and educational exchange,

and the ability to credibly leverage moral and
popular authority.® Former Secretaries of
State James Baker and Warren Christopher
wrote together to highlight the security rele-
vance of these tools in the Washington Post.
“[A]ctivities such as economic development and
democratization abroad are not simply good
things to do as members of the international
community; they are strategic imperatives that
address the link between a failed state and our
own country’s vulnerability to foreign threats.”"

And indeed, the United States has devoted
substantial resources to so-called public diplo-
macy in Muslim-majority countries thought to be
strategically important in the “war on terrarism.”
Since September 11, 2001, both the State De-
partment and the U.S. Broadcasting Board of
Governors (BBG) — the agency responsible for
non-military U.S. international broadcasting —
have expanded their efforts in the Middle East.
BBG’s budget for fiscal year 2004, for example,
includes more than $42 million for radio and
television broadcasting to the Middle East.
Since 1999, the BBG has reduced the scope of
operations of more than 25 language services
and reallocated about $19.7 million toward Cen-
tral Asia and the Middle East, including $8
million for Radio Farda service to Iran.””

The United States’ ability to deploy these tools
effectively depends critically on visible demon-
stration that the United States’ deeds match its
words in supporting democracy and human
rights. Responding to the State Department's
recently released human rights country reports,
China, Russia, Venezuela, and Mexico all ques-
tioned the United States’ standing to criticize
other countries in light of the torture and abuse
in U.S. detention facilities.® In Indonesia, a
spokesman for the Foreign Affairs Ministry
stated: “The U.S. government does not have
the moral authority to assess or act as a judge
of other countries, including Indonesia, on hu-
man rights, especially after the abuse scandal
at Irag's Abu Ghraib prison.”™* The extent to
which the United States’ detention practices
represent a failure in this regard is also painfully
evident when one compares the Administra-
tion’s statements to revelations about acts of
torture by U.S. personnel:

« On March 23, 2003, after American sol-
diers were captured and abused in Irag,
the United States condemned Iraqi treat-
ment of American prisoners as violating
the Geneva Conventions and contrasted
it to the United States’ own treatment of
prisoners it had taken. President Bush
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demanded that American prisoners “he
treated humanely . . . just like we're treat-
ing the prisoners that we have captured
humanely.”*

On June 26, 2003, President Bush af-
firmed the United States’ commitment not
to torture security suspects or interrogate
them in a manner that would constitute
“cruel and unusual punishment.” In
June 2004, the Red Cross reported that
U.S. treatment of some detainees at
Guantanamo Bay was “tantamount to tor-
ture.””

On April 28, 2004, Supreme Court Justice
Ruth Bader Ginsburg asked U.S. Deputy
Solicitor General Paul Clement how the
Court could be sure that government in-
terrogators were not torturing detainees in
U.S. custody. Clement insisted that the
Court would just have to “trust the execu-
tive to make the kind of quintessential
military judgments that are involved in
things like that.”* That evening, CBS
News aired the first photographs of tor-
ture from Abu Ghraib.

On June 22, 2004, then White House
Counsel, Alberto Gonzales reiterated at a
press conference that “in the war against
al Qaeda and its supporters, the United
States will follow its treaty obligations and
U.S. law, both of which prohibit the use of
torture. And this has been firm U.S. policy
since the outset of this administration and
it remains our policy today.”* At Mr.
Gonzales’ confirmation hearings for his
nomination to be Attorney General, he re-
fused to acknowledge that the President
was invariably bound by federal laws ban-
ning torture and other cruel treatment.*

Unsurprisingly, U.S. detention operations ap-
pear to be inflaming those whose aid we most
need. As a CATO Institute military analyst ex-
plained, “[a]fler Abu Ghraib, [the U.S.] dofes
not] have a level of trust and credibility with
many people inside the Arabic and Islamic
world. This certainly doesn't help us make our
case with them.”" Polling in Iraq last summer
confirms this, finding that U.S. detention prac-
tices have helped galvanize public opinion in
Iraq against U.S. efforts there.®™ Muslim clerics
have railed against the United States for the
abuse of Iraqi captives at Abu Ghraib prison.
As one Muslim preacher was quoted saying:
“No one can ask them what they are doing,
because they are protected by their freedom...

No one can punish them, whether in our country
or their country. The worst thing is what was
discovered in the course of time: abusing
women, children, men, and the old men and
women whom they arrested randomly and with-
out any guilt. They expressed the freedom of
rape, the freedom of nudity and the freedom of
humiliation.™® And our enemies are perhaps
more emboldened than ever. The Pakistani
Sunni extremist group Lashkar-e-Tayba has
used the internet to call for sending holy warri-
ors to Iraq to take revenge for the torture at Abu
Ghraib.

Instead of being able to deploy U.S. power to
promote democracy abroad, U.S. policies that
promote secrecy and lack of accountability have
encouraged authoritarian regimes around the
globe to commit abuses in the name of counter-
terrorism — abuses that undermine efforts to
promote democracy and human rights. These
regimes self-consciously invoke the very lan-
guage the United States uses to justify such
security policies in order to suppress lawful
dissent and quell political opposition in their
own countries. To cite a few examples:

« In Georgia (where Former President of
Georgia, Eduard Shevardnadze stated in
December 2002, after coming under criti-
cism for colluding with Russia in the
violation of the human rights of Che-
chens, that “intemational human rights
commitments might become pale in com-
parison with the importance of the anti-
terrorist campaign”);*

e In Colombia (where the government of
President Alvaro Uribe has stated that its
struggle against guerrilla forces is “work-
ing to the same ends” as the U.S.- led
global war on terrorism. President Uribe
has accused human rights defenders of
“serving terrorism and hiding in a cow-
ardly manner behind the human rights
flag”);>”

In Malaysia (where in September 2003,
Justice Minister Dr. Rais Yatim, justified
the detention of more than 100 alleged
terrorists held without trial by citing the
U.S. government’s detention of individu-
als at Guantanamo Bay);*™

In Zimbabwe (where President Robert
Mugabe, voicing agreement with the
Bush Administration’s policies in the
on terrorism,” declared foreign journalists
and others critical of his regime “terror-
ists” and suppressed their work):*® and
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« In Eritrea (where the governing party ar-
rested 11 political opponents, has held
them incommunicado and without charge,
and defended its actions as being consis-
tent with United States’ actions after
September 11).2

That we are now used as an example of un-
checked government power by the most
repressive regimes in the world does not make
the United States responsible for those regimes’
repression. But it is one of the surest signs that
the United States is losing the critical moral high
ground that is essential to achieving success
against terrorism. And all the advertising dol-
lars in the world will not be able 1o restore our
moral authority once it is lost.

A Human Rights First Report



101

Behind the Wire — 27

he past nine months have revealed a fair
I amount about U.S. policy and practice of

detention and interrogation in the “war on
terrorism.” Despite a number of positive steps
taken by the U.S. Government, there remain
outstanding questions regarding the status of
those held in U.S. detention facilities around the
world. The U.S. Government needs to provide
a baseline accounting to the Red Cross and the
families of those detained of the number, na-
tionality, legal status, and general location of all
those the United States currently holds. And it
must establish the legal basis for continuing to
hold the thousands detained, and identify and
protect those detainees’ rights under law.

Human Rights First thus calls on the Bush Ad-
ministration to take the following steps:

1. Disclose to Congress as required under
recently enacted legislation the location of
all U.S.-controlled detention facilities world-
wide, and provide a full and regular
accounting of the number of detainees,
their nationality, and the legal basis on
which they are being held.

2. Order a thorough, comprehensive, and
independent investigation of all U.S.- con-
trolled detention facilities, and submit the
findings of the investigation to Congress.

3. Take all necessary steps to inform the im-
mediate families of those detained of their
loved ones’ capture, location, legal status,
and condition of health.

4. Immediately grant the Red Cross access to
all detainees being held by the United
States in the course of the “global war on
terrorism.”

Publicly reject suggestions by Administra-
tion lawyers that domestic and interational
prohibitions on torture and cruelty do not
apply to the President in the exercise of his
commander-in-chief authority.

Investigate and prosecute all those who
carried out acts of torture and other cruel,
inhuman or degrading treatment in violation
of U.S. and international law, as well as
those officials who ordered, approved or
tolerated these acts.

Publicly disclose the status of all pending
investigations into allegations of mistreat-
ment of detainees and detainee deaths in
custody.
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]

5( Ei%g»"f‘f, £ 3 §= 2 5 K %éx e
e Partial List of Latlers

Since June 2004

8. January 4, 2005, Human Rights First letter 4. July 7, 2004, Human Rights First letter to
to Gordon England, Secretary of the Navy, Brigadier General Thomas L. Hemingway,
re: *know your rights’ habeas notification to Legal Advisor to the Appointing Authority,
Guantanamo detainees. Office of Military Commissions, Dep’t of

) Defense, Office of General Counsel at the
S g?r%%iréhzgﬂﬁ’ g:gz?af'%hftfhleeﬁg\}o re: Pentagon, re: access o observe proposed
gland, y ot the Navy, re: military commissions at Guantanamo Bay.
access to Combatant Status Review
Tribunals. 5. July 7, 2004, Human Rights First letter to

10. July 26, 2004, Human Rights First letter to ’[‘)"ﬂﬁ:ﬂ‘;ﬁiﬁ;rft‘;hg;i'c’e“ff”m{t%’r;“’ Ap-

;?]L;IEV\QT%V;:;, lgzzlg?,ef:g?fe?niocf De- Commissions, Dep't of Defense, Office of

roblémé at U.S.-controlled getention and General Counsel at the Pentagon, re: ac-
i?]terro ation fécilities cess to observe proposed military
9 . commissions at Guantanamo Bay.

11. July 19, 2004, Human Rights First letter to . "

! 6. July 7, 2004, Human Rights First letter to
Donald H. Rumsfeld, Secretary of Defense, Ma}’or % Cotonal dohn H1al. re: acees fo
re: U.S. seaurity detainees, especially observe proposed military commissions at
ICRC access, family notification and De- Guantanamo Ba
partment of Defense information-sharing Y-
with Congress.

12. July 9, 2004, Human Rights First letter to
Sen. John Warner, Senate Armed Services
Committee, urging conferees to retain
amendment to the National Defense Au-
thorization Act reaffirming U.S. commitment
to abide by its obligations under the Con-
vention Against Torture.

13. July 9, 2004, Human Rights First letter to

Sen. Carl Levin, Senate Armed Services
Committee, urging conferees to retain
amendment to the National Defense Au-
thorization Act reaffirming U.S. commitment
to abide by its obligations under the Con-
vention Against Torture.
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" For example in January 2004, military personnel denied the Red Cross access to eight prisoners in the interrogation section
ofthe Abu Ghraib detention facility. See Maj. Gen. George R. Fay. AR 15-6 INVESTIGATION OF INTELLIGENGE ACTIVITIES AT ABU
GHRAIB, Aug. 25, 2004, at 66 [hereinafter FAY REPORT]

2 Carlotta Gall and Mark Lander, A Nation Chaflenged: The Captives, N.Y. TIMES, Jan. 5, 2002, at AS; Roy Gutman, Christo-
pher Dickey and Sami Yousafzal, Guantanamo Justice”, NEWSWEEK, July 8, 2003, available at

hltp IHoroow comipr_articles Jan. 20, 2005)
3 Yossi Melman, C/A Ho/dlng Al Qalda Suspects in Secret Jordanian Lockup, HAARETZ, Oct. 13, 2004, available at
hitp:/i 066.htm Jan. 19, 2005); David Kaplan and llana Ozernoy, A/

Qaeda 's Desert inn, U.S. NEWS ANDWORLD REP., June 2, 2003, at 22-3

* See Expeditionary Strike Force One, U.S. Naval Special Operations Command Office of Public Affairs, ESG 7 Strikes From
the Sea. Jan. 5, 2004 (reporting coalition force “takedowns” of vessels carrying drugs. including one with 15 individuals “with
pessible links to Al Qaeda,” and reporting: “Ten of the from two have been to @ secure,
undisclosed location for further questioning by U.S . officials "), available at
hitp: ffwww.navsoc navy milfesg1/pdfidhowtakedown pdf (accessed Jan. 20, 2005); Grant Holloway, Austrafia to Question af
Qaeda Fighter, CNN.COM, Dec. 19, 2001, available at
http://www.cnn.com/2001/WOR LD/asia pcffauspac/1 2/19/aust talbandit20.12/ (accessed Jan. 20, 2005); Australian Taliban
Fighter Handed Overto U.S. Military Forces ir in Afghanlstan Assoc. PRESS. Dec. 17, 2001, available at
hitp y/1217australia html {accessed Jan. 20, 2005), Waiker Arrives in U.S. to
Face Charges Thursday, CNN.COM, Jan. 23, 2002, http://archives.cnn. oum/ZOOZ/US/OMZS/re[ walker transfer/ (accessed Jan

)

20, 2005;

° Intl Comm. of the Red Cross, U.S. Detention Refated to the Events of 11 Sept. 2001 and its Aftermath, Nov. 5, 2004 [herein-
after Red Cross statement], availabie at

h(tp Hwww.icre.org/Mieb/Eng/siteeng0.nsfliwpList454/393709C3D0B 1286 DC 1256F 430044235D (accessed Nov. 16, 2004).

° Memorandum from Secretary of Delense Donald Rumsfeld to All Dep't of Defense Agencies (Sept. 16, 2004}, avaifable at
hitp:/i fa: 81604.pdf Jan. 20, 2005). The memo acknowledged that |nforma(|on cannot be
classified ‘to conceal violations of Iaw or “to prevent to a person, or agency.” The Secretary’s
memorandum followed charges by the Federation of American Scientists that General Taguba's Abu Ghraib report had been
inappropriately classified Letter fram Federation of American Scientist to Director J. William Leonard, Information Security
Oversight Office (May 6, 2004) available at hitp:/iwww.fas.org/sgp/news/2004/05/sa050604.pdf (acoessed Jan. 20, 2005).

7 Human Rights First included this list in a request for information sent to Secretary of Defense Donald Rumsfeld on May 13,
2004. Letter from Human Rights First to Secretary of Defense Donald Rumsfeld (May 13, 2004) avaifable at
hitp://www.humanrightsfirst orgfiraciposner_let_dod_051304 pdf (accessed Jan. 20, 2005). To date, Human Rights First has
received no response lo its inquiry

® FINAL REPORT OF THE INDEP. PANEL T REVIEW DOD DETENTION OPERATIONS, August 2004 [hereinafter SCHLESINGER
REPCRT], at 11

© E-mail from LTC Pamela Keeton, Public Affairs Officer, Combined Forces Command to Priti Patel, Human Rights First (Oct.
25, 2004, 10:51 EST) {on file with Human Rights First) [hereinafter Email Interview with CFC-1]

" Email Interview with CFC-1, supra note 9: E-mail from LTC Michele Dewerth, Combined Forces Command to Priti Patel,
Human Rights First {June 9, 2004, 13:36 EST) {on file with Human Rights First). The facility at Kandahar was initially con-
ceived of as a short-term holding facility, but in the immediate aftermath of the war in Afghanistan it became quickly
overcrowded. It has since been re-envisioned as an intermediate site, and more recently as a main holding facility.

" See Dana Priest and Joe Stephens, Secret World of U.S. Interrogation: Long History of Tactics in Overseas Prisons is Com-
ing to Light, WasH. POST, May 11, 2004, at A1; CHRIS MACKEY AND GREG MILLER, THE INTERROGATORS: INSIDE THE SECRET WAR
AGAINST AL QAEDA 149 (2004); HUman Rights Watch, ENDURING FREEDOM: ABUSES BY U.S. FORCES IN AFGHANISTAN 3, 30-1
(2004) [hereinafter ENDURING FREEDGM REPORT], available at http://hrw 030 0304 pdf
{accessed Jan. 20, 2005); Dana Priest and Scott Higham, At Guantanamo, a Prison Vl/rmm a Prison, WasH. POsT, Dec. 17,
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2004, at A1; Dana Priest, Long-Term Plan Sought For Terror Suspects, WasH. POST, Jan. 2, 2005, at A1; Dana Priest, CIA
Avoids Scrutiny of Detainee Treatment, WasH. POST, Mar. 3, 2005, at A1
"2 MACKEY AND MILLER, supra note 11, at 149
" Dana Priest, CIA Avoids Scrutiny of Detainee Treatment, WASH, POST, Mar. 3, 2005, at A1.
“id.
* Mark Bowden, The Dark At of Interrogation, ATLANTIC MONTHLY, Oct. 2003, at 51
*® Ernail Interview with GFC-1, supra note 9; See ajso, Report of the Independent Expert of the Commission on Human Rights
on the Situation of Human Rights in Afghanistan, Sept. 21, 2004, A/58/370, at 8(b) available at
http:/fap.ohchr.org/documents/dpage_e aspx?c=2&su=14 (accessed Jan. 20, 2005).
" Email Interview with CFG-1, supra note 9
8 U.S. Military to Allow Red Cross to Visit Second Afghan Prison, ASsoc. PRESS, June 9, 2004, available at
http:/fnews bostonherald.com/international/view bg7articleid=31223&format= (accessed Jan. 20, 2005); Prisoner Abuse Claim
Emerges in Afghanistan, AGENCE FRANCE PRESSE, July 6, 2004, available at
http:/fwww aljazeerah info/News%20archives/2004% 20News % 20archives/July/4%20n/Prisoner%20Abuse %20Claim %20Emer
ges%20in%20Afghanistan htm (accessed Nov. 17, 2004); Other news sources list the number of outlying facilities to be 30.
See Declan Walsh, Frustrated US Forces Fail to Win Hearts and Minds: Troops Hunting Taliban Run into Wall of Sifence,
GUARDIAN, Sept. 23, 2004, avaifable at http:/fwww guardian.co.uk/afghanistan/story/0,1284.1310564.00.html (accessed Jan.
20, 2005)
" Reports indicate that at least one detainee was killed at the detention facility near Asadabad. See Priest and Stephens,
supra note 11
2 DEP’T OF THE ARMY, THE INSPECTOR GEN., DETAINEE OPERATIONS INSPECTION, July 21, 2004 [hereinafter DAIG REPORT], at
Appendlx C: Carlotta Gall, Afghan MansDeath at U.S. Outpost is Investigated. N.Y. TIMES, July 5. 2004, at A9.

" ENDURING FREEDOM REPORT, stpra note 11, at 3
2 | arry Neumeister, Army Destroyed Mock Execution Pictures, ASSOC. PRESS, Feb. 18, 2005 available at
http: go. y2id=511104 Mar. 7, 2005)
2 Priest and Stephens, supra note 11; John Daniszewski, Afghans Report Abuse in Jails, LA. TIMES, May 23, 2004, at A10;
DAIG REFORT, supra note 20, at 73; Interview with released Afghan detaince-1 in Kabul, Afghanistan (Aug. 16, 2004) [nerein-
after Interview with detainee 1]; Interview with released Afghan detainee-2 in Kabul, {Aug. 18, 2004,
Interview with detainee 2J; Interview with released Afghan detainee-3 in Kabul, Afghanistan (Aug. 18, 2004) [nereinafter Inter-
view with detainee 3].
* See Laura King, Warlords Battie for Strategic Town, Driving Home Fears of Widespread Factional Fighting, ASSOC. PRESS,
Jan. 31, 2002, avaifable at hitp//63.147.65.31 0202/01/terror05.asp Jan. 20, 2005); Cf Near
US Base Attacked in Eastern Afghanistan, AGENCE FRANCE PRESSE, March 9, 2002, available at LEXIS, News Library.

2 See generally DAIG REPORT, supra note 20, at 28; Interview with detainee 1, supra note 23; Interview with detainee 2. supra
note 23

2 nterview with detainee 1, supra note 23; Interview with detainee 2, supra note 23

" Interview with detainee 1, supra note 23; Interview with detainee 3, supra note 23

* Telephone Interview with Afghanistan Human Rights Commission, Gardez (Dec. 16, 2004).

* jdl

* Stephen Graham, Official: Dead Afghan Wasn't Mistreated, Assoc. PRESS, Jan. 3, 2004, available at
http:/fwww. sachee.com/24hour/world/story/1965967p-99807 39¢.htm| (accessed Jan. 5, 2005).

i,

* Telephone Interview with Afghanistan Human Rights Commission, Gardez, Afghanistan (Dec. 16, 2004)
* DAIG REPORT, supra note 20, at 30,

* E-mail from LTC Pamela Keeton, Combined Forces Command Press Center to Priti Patel, Human Rights First (Oct. 25,
2004, 11:13 EST) (on file with Human Rights First) [hereinafter Email Interview with CFC-2].

* E-mail from Dan Philbin, Office of the Ass't Sec'y of Defense, Public Affairs, to Priti Patel, Human Rights First (March 27,
2004, 2:30 EST) {on file with Human Rights First)
* Telephone Interview with Dep't of Defense, Press Office (June 7, 2004); see afso Priest and Stephens, supra note 11.
Sayed Salahuddin, U.S. Mifitary to Affow {CRC to Visit Afghan Jall REUTERS, June 8, 2004, avaifable at
htpuiafer netiindex.php Jan. 21, 2005)
® Email Interview with CFC-1, supra note 9

* See U.S. Taking Fewer Prisoners in Afghanistan, ASscC. PRESS, Jan. 3 2005 aval!ab/e at
hittp:/fwww._nytime: -Afghan-US-P =
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Jan. 3, 2005); see afso E-mail from LTC Pamela Keeton, Public Affairs Officer, Combined Forces Command to Priti Patel,
Human Rights First {(Jan. 6, 2005 1:00 EST) (on file with Human Rights First).
“ Email from Col. Tom MacKenzie, GFC-A Public Affairs Office, to Priti Patel, Human Rights First (March 7, 2005, 9:40 EST)
(on file with Human Rights First) [hereinafter Email from MacKenzie]
“d.
“* DAIG REPORT, supra note 20, at 52.
“1d
* Red Cross statement, supra note 5; Email Interview with CFC-2, supra note 34.
* Salahuddin, stipra note 37,
“ Red Cross Afghan Jail Abuse Probe, BBC NEWS, June 9, 2004, available at
http:#/inews bbc co.uk/2/hifsouth_asia /3781683 stm (accessed Jan. 21, 2005)
¥ Salahuddin, supra note 37.
“ Email Interview with CFC-1, supra note 9; Emall Interview with CFC-2, supra note 34.
“ DAIG REPORT, supra note 20, at 28; Interviews by Human Rights First found mistreatment (including beatings, stress and
duress techniques, and sensory deprivation) in 'transient facilities’ during first weeks of detention. Interview with detainee-1,
sup/a note 23; Interview with detainee-3, supra note 23.
® Craig Pyes and Mark Mazzetti, U.S. Probing Alieged Abuse ofAfghans LA wgs Sept. 21, 2004, available at
http:fiwww. 04/0921-27 htm 05).
' DAIG REPORT, spra note 20, at 30; Red Cross statement. supra note 5.
 Red Cross statement, supra note 5.
® SCHLESINGER REPORT, supra note 8, at 80.

*id at 6
“1d: Memorandum from President George W. Bush to Vice President Richard Cheney et al. (Feb. 7. 2002). available at
http:/i orgfus_| 5_dir/dir_20020207_Bush_Det pdf (accessed Jan. 21, 2005)

% SCHLESINGER REPORT, supra note 8, at 81.

" DAIG REPORT, supra note 20, at 14; A number of reports indicate that early in the war in Afghanistan, from November 2001
until mid-2002, there were two ca(egones of detainees: Persons under U.S. Control (PUC) and the amorphous “detaine
See MacKeY and MILLER, supra note 11, at 250-1, Center for Law and M\I\tary Operations, Legal Lessons Leamed From Af-
ghanistan and Irag, at 545, available at htp:/iwvw.global report/2004/oef_oif_volume_1.pdf
{accessed Jan. 21, 2005).

 DAIG REPORT, supra note 20, at 30

* SCHLESINGER REPORT, supra note 8, at 81

® Email from MacKenzie, supra note 40.

1d

2 Telephone Interview with Family of Saifullah Paracha (June 9, 2004) [hereinafter *Paracha Interview’]; See generally,
ENDURING FREEDOM REPORT, supra, note 11

® Paracha Interview, supra note 62

* Petition for Writ of Habeas Corpus, Begg v. Bush, et al.. No. 04 Civ. 1137, 1 24 (D.D.C. filed July 2. 2004), available at
hitp:#wvew.cor-ny.orglv2/legalidocs/DC %20Dist%20Begg% 20 Petition % 207%202%2004.pdf (accessed Jan. 21, 2005)

% Email Interview with CFC-2, supra note 34.

% DAIG REPORT, supra note 20, at 56; Army Reg. 190-8, Enemny Prisoners of War, Retained Personnel, Civilian Internees and
Other Detainees. § 1-7(b) (1997} [hereinafter Army Reg |.

 Army Reg, supra note 66, at § 1-7(b)(17)

® Telephone Interview with LTC Wallace. CENTCOM Public Affairs Office (Dec. 10. 2004).

® DAIG REPORT, supra note 20, at 46, 56-8.

™ Telephone Interview with Lt. Col. Barry Johnson, Detainee Operations, Multi-National Forces (Oct. 20, 2004) [hereinafter
Phone Interview with Johnson]

Tid.
"1
P id
™ Bradley Graham, Offensives Create Surge of Detainees, WAsH. POST, Nov. 27, 2004, at A1

™ 19 Eight days after Maj. Gen. Miller's statement, the number of detainees at Camp Bucca and Abu Ghraib rose to 4,900 and
2,200 respectively. Detainees held in the custody of field commanders was 850. Telephone Interview with Lt. Col. Barry
Johnson, Detainee Operations, Multi-National Forces (Dec. 10, 2004),
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2005)

T id

™ Telephone Interview with Lt. Col. Barry Johnson, Detainee Operations, Multi-National Forces (Dec. 10, 2004).

*id.
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hitp:/fww transcripts/2003/tr20030508-0160 htm n. 21, 2005); see also SCHLESINGER REPORT,
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see also Dana Priest, Memo Lets CIA Take Detainees Qut of Iraq Practice Called Serious Breach of Geneva Convenﬂons
WasH. POsT, Oct. 25, 2004, at A1, Douglas Jehl, t/.5. Action Bars Right of Some Captured in fraq, N.Y. TIMES, Oct. 26, 2004,
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% See SCHLESINGER REPORT, Supla note B at 87, Rurnsfe/d Oldeled Prisoner Hidden, CBS NEwS, June 17, 2004, at
hitp:/fwww._cbshews. Jan. 21, 2005); Priest, supra note 91
* Rumsfeld Ordered Prisoner H/dden‘ supra note 94.
* Douglas Jehl and Neil A. Lewis, U S. Said to Hold More Foreigners in Iraq Fighting, N.Y. TIMES, Jan. 8, 2005, at A1
7 id
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00 5y
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.
"3 See Fourth Geneva Convention. supra note 84; see also \nt'l Comm. of the Red Cross, frag Post 28 June 2004: Protecting
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Introduction

[ can assure you that no stone will be left unturned to make sure that
Justice is done and to make sure that nothing like this ever happens
again.

Secretary of State Colin Powell

Remarks at the United Nations
May 4, 2004

The graphic images of torture and other abuse by U.S. forces that emerged from [raq last spring
have prompted increased attention, both in the United States and around the world, to U.S.
detention and interrogation operations in the “war on terror.” When the photos from Abu Ghraib
prison came to light, senior U.S. officials were outspoken and unanimous in condemning the
behavior they revealed.  And both Congress and the cxceutive branch pledged to conduct
thorough investigations into what happened, why. and how to ensure that such abuses never
happen again.

Just over four months latcr, U.S. authoritics have indced launched more than 300 official
investigations — crinuinal, military, and administrative in nature — into U.S. practices since
September 2001 in detaining and interrogating foreign nationals.'

The investigations have been aimed both at addressing individual instances of wrongdoing, and at
inquiring into whether systemic failures contributed to the torture and abuse of U.S.-held
detainces.

Among other things, these inquiries have revealed a problem far greater in scope than that
reflected in the pictures of a handful of U.S. soldiers torturing detainees at Abu Ghraib. Since the
fall of 2001, there have been approximately 300 reported alleged instances of torture or other
abuse by U.S. troops in Afghanistan, Iraq, and at the U.S. detention facility at Guantanamo Bay,
Cuba.? To date, about two-thirds of these have been investigated by the military, which thus far
has verified 66 cases of detainee abuse by U.S. forces (three in Afghanistan, eight at
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Guantanamo, and 55 in Ira)q)‘3 There are still nearly 30 pending investigations into detainee
deaths in U.S. custody; the military has determined thus far that five of these were the result of
torture or other abuse. (Many more than 30 detainees have died in U.S. custody, but the
military reports the additional deaths were the result of natural causcs or cnemy attacks.s)

Human Rights First has welcomed the investigations both completed and still underway into the
circumstances surrounding the abuses that occurred during U.S. detention and interrogation.
Even so, months after the Abu Ghraib photos were published — and ncarly two ycears after the first
abuse-related deaths in U.S. custody in the “war on terror” — we are still not in a position to say
that we know how to ensure that such abuses never happen again.6 As evidence of the scope of
the problem has increased, so has the need for a comprehensive, independent investigation into
U.S. dctention and intcrrogation opcrations in the “war on terror”™ — an investigation neither
organized nor conducted by an agency that itself is the focus of the abuse allegations.

Each one of the major investigations to date, as discussed in this report, has suffered from both
structural and particular failings that have prevented either full identification of the widespread
abuses, or meaningful recommendations to address them. For example, the scope of the
investigative reports by Lt. Gen. Anthony Joncs, and Maj. Gens. Antonio Taguba and George
Fay, were circumscribed narrowly. Maj. Gen. Taguba’s report looked only at the role of U.S.
military policc at Abu Ghraib. Maj. Gen. Fay's report looked only at the role of military
intelligence forces at that facility. And Lt. Gen. Jones was tasked only with looking at
“organizations or personnel” involved in events at Abu Ghraib “higher than the 203™ Military
Intelligence Brigade chain of command.™

These investigators also have been limited by their respective places in the chain of command, by
the nature of the inquiry (Army investigations like those of Taguba and Fay gencrally do not
require sworn statements or provide subpoena power), and by their institutional inability to
inquire beyond the four walls of the military itsclf. Yet cach of their accounts has suggested that
a critical part of what went wrong at Abu Ghraib and e¢lsewhere was the relationship — and
failures in command structurc — between military intelligence and police operations, and between
military personnel and personnel from other agencies outside the Department of Defense.

The two broader military investigations conducted to date — one by the Army Inspector General,
and one by a panel led by former Secretary of Defense James R. Schlesinger — suffer from
structural constraints of their own. They also were limited to the role of military forces in
detention and interrogation; indced. both reports cxpresscd frustration with their inability to
inquire into the role, and relationship with the Army, of other U.S. actors, including the Central
Intelligence Agency (CIA).e The Inspector General's report in particular was designed to be, in
its terms, “a functional analysis” of Ammy operations, “not an investigation of any specific
incidents or units.”® And the Schlesinger panel’s report, written without the benefit of subpoena
power and lacking a single internal citation or footnote, suffers badly from an absence of real
independence — the pancl having been handpicked by the current Sccrctary of Defensc.

In addition to flaws inherent in their design, somc or all of the investigations suffer from
particular flaws, which are surveyed in this report. These include failures to investigate all
relevant agencics and personncl; cumulative reporting (incrcasing the risk that crrors and
oniuissions may be perpetuated in successive reports); contradictory conclusions; questionable use
of security classification to withhold information; failures to address senior military and civilian
command responsibility; and, perhaps above all, the absence of any clear plan for corrective
action.
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The time has comce to do better.  Establishment of an independent body with broad investigative
authority, like the just-concluded September 11 Commission, has become a standard way for the
U.S. government to try to get at the truth underlying an event of great public significance and
concemn. This is in part recognition of the practical reality that conducting a far-reaching
investigation into a complex series of events requires considerable time and attention. With
dedicated time and resources, a commission with a strong full-time staff can be cmpowered to
study not just what happened, but why it happened. [t can recommend corrective action. And it
can help sceure the accountability of those responsible.

Equally important, an independent commission is independent. As a group of distinguished,
retired military officers recently wrote in a letter to President Bush urging the creation of such a
commission: “Americans have never thought it wise or fair for one branch of government to
police itself.” Such a commission need not be constrained by hierarchies intemal to the
organization it is reviewing, or the limits of departmental or institutional divisions of labor. Tt is
able to operate with a level of objectivity that those closer to events and institutions cannot
achicve. Critically, it can be designed to avoid cither the reality or appearance of partiality or
institutional protection.

For these reasons, and those set forth in the report that follows, we urge the creation of a
comprchensive, independent commission to investigate and report on U.S. detention and
interrogation practices in the “war on terror.” The commission should be charged with
investigating the full range of actors involved. It should describe what happened and why. And
it should chart a course for speedy correction and certain accountability — so that the American
people, and our friends and allics around the world, can truly be assured that these abuses will
never happen again.

Michael Posner and Deborah Pearlstein
September 8. 2004
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Each of us has had a strong interest in getting the facts out to the
American people. We want you to know the facts. I wani you to
have all the documentation and the data you require.

Secretary of Defense Donald H. Rumsfeld

Testimony to the Senate and House Armed

Services Committees
May 7, 2004

Of the hundreds of inquiries launched so far into torture and other forms of abuse in U.S. custody,
the majority arc investigations aimed at asscssing wrongdoing by particular individuals. This
category thus includes, for example, the military justice prosecutions of seven low-ranking
members of the 800™ Military Police Brigade at Abu Ghraib — many of whom appcarcd in the
photos that were so widely publicized.j0 It also includes charges recently brought against four
Navy Special Forces personnel for abusing an Iraqi detainee who later died at Abu Ghraib."! 1t
includes criminal investigations opened by the Justice Department into the actions of civilian
personnel at U.S. detention facilities.'” And it will include the case investigations of some two
dozen soldicrs who Army criminal investigators say will face criminal or administrative
punishment related to the deaths of two U.S.-held prisoners in Afghanistan in December 200213

These individual investigations — whether through the military justice system or through civilian
federal prosceution — arc cssential both to cnsurc that those responsible for wrongdoing arc held
accountable, and to ensure that U.S. military and civilian personnel still working in detention and
intcrrogation opcrations understand the limits of lawful conduct. Because proper handling of
serious and complex crimes becomes more difficult with the passage of time — as witnesses
beeome harder to track down and cvidence trails grow cold — it is cssential that these cases move
forward promptly. It is thus a significant failurc that it has taken almost two years for individual
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charges to be brought following the homicides of two detainces at the U.S. Air Force Base in
Bagram, Afghanistan.

The bulk of public attention, however, has appropriately focused on the broader assessments and
reports undertaken by the Pentagon itsclf. According to the Defense Department, it had launched
more than 50 investigations, reviews, inspections and assessments (in addition to more than 220
criminal investigations) as of August 13, 2004."* Most significant among these are the following:

® Maj. Gen. Geoffrey Miller, Asscssment of DOD Counterterrorism  Interrogation and
Detention Operations in Iraq, September 3, 2003, (Marked Secret.)

® Maj. Gen. Donald J. Ryder, Army Provost Marshal Goneral Report on Detention and
Corrections Operations in Iraq, November §, 2003. (Marked Official Use Only.)

o Maj. Gen. Antonio Taguba, Article 15-6 Investigation of the 800" Military Police Brigade,
February 2004, (Marked Secret.)

® Maj. Gen. George Fay, Article 15-6 Investigation of the Abu Ghraib Detention Facility and
205" Military Intelligence Brigade, August 25, 2004, (Marked Unclassified, with sections
redacted.)
o Lt. Gen. Anthony R. Jones, Article 15-6 Investigation of the Abu Ghraib Prison and the
205" Military Intclligence Brigade, August 235, 2004. (Marked Unclassificd.)
o Lt. Gen. Paul T. Mikolashek, Department of the Army Detainee Operations Inspection, July
21, 2004. (Unmarked, unclassificd.)
» Former Secretary of Defense James R. Schlesinger, Final Report of the Independent Panel
to Review DOD Detention Operations, August 2004. (Unmarked, unclassified.)
* Vice Adm. Albert T. Church, Navy Inspector General, forthcoming report to review U.S.
global detention operations.
® Brig. Gen. Richard P. Formica, Commander 111 Corps Artillery, forthcoming report on
allegations of abuse by special operations forces in Iraq.
® Brig. Gen. Charles H. Jacoby, forthcoming report on U.S.-run detention facilitics in
Afghanistan.
The reports released publicly so far have been rich in some kinds of information, appropriately
crediting some individuals for performing admirably, and at the same time documenting abusive
practices resulting in death, drowning, physical beatings, numerous instances of isolation with
sensory deprivation, sexual assaults, forced nudity and humiliation, exposure to severe cold
weather, using dogs to frighten detainees, mock execution, and near suffocation.

In addition to these dozens of disturbing instances of abuse, the reports have included the
following significant findings.

Flawed and Confusing Policy and Practice

“[Plre-war planning [did] not include[] planning for dotaincc operations™ in Iraq,16 Senior
leaders, including officers in the Central Command, the Chairman of the Joint Chiefs of Staff, and
the Office of the Secretary of Defense, also did not plan for a major insurgency in I[raq or chart an
altemative operation.17 Military personnel responsible for detention operations were burdened by
additional tasking with assignments for the Coalition Provisional Authority, work ncither
anticipated nor plarmed‘18 These missteps by senior leaders led to the conditions at Abu Ghraib,
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conditions that included policing a detaince population of 7.000 with just 92 military police, a
75:1 ratio.®

The exceutive branch has introduced a myriad of now detaince classification terms resulting in
confused and inconsistent treatment of detainees. Established military doctrine acknowledges
four categories of detainees: Enemy Prisoner of War, Retained Personnel, Civilian Internee, and
Other Detainee. The operations in Iraq and Afghanistan have greatly expanded the status of
detainees to include: Enemy Combatants, Under-privileged Enemy Combatant, Security Internee,
Criminal Detaince, Military Tntelligence Hold, Person Under U.S. Forces Control, and Low Level
Enemy Combatant. % Applicability of the Geneva Conventions has varied with these new
classzi1ﬁcations and opened the door to divergence from both military regulations and intcrnational
law.

President Bush's policy of treating al Qacda and Taliban detainecs “consistent with the principles
of Geneva,” rather than according to the terms of the Conventions themselves, was “vague and
lacking ™" Interrogation techniques employed in Iraq and Afghanistan were based on policies
drafted for al Qaeda and Taliban held at Guantanamo Bay, to whom the President had determined
the Geneva Conventions inapplicable based on this “vague” determination.

A great variety of interrogation techniques deviating from military doctrine proliferated after
Scptember 11, 2001, with policics in different theatres of operation, and agencics and military
units often contradicting one another, causing serious confusion for troops on the ground.
Standards for intcrrogating prisoncrs werc in a state of constant flux, with officials including
Secretarvy Donald Rumsfeld and Lt. Gen. Ricardo Sanchez authorizing techniques viewed as
impermissible by both military manuals and intemational law.? Many interrogators were not
trained in these additional techniques and operated in units without the proper command policy in
effect. Units were often unaware of the applicable interrogation standards and policies.

The CIA conducted interrogations under rules different from the military. CIA personnel
conducted intcrrogations at military facilitics with and without military personnel present,
weakening accountability at the facilities and confusing military members about applicable
Geneva Convention standards >’

Interrogation facilities lacked formal control processes and oversight mechanisms, such as routine
. . . ... 28 . .
inspections or clectronic monitoring.”>  No judge advocates were observed as dedicated to
. . .29

intcrrogation operations.

Inadequate Detention Facilities and System for Detainee
Classification

No central agency existed, as required by military policy, to account for data on the detainees
held by the USS. militar_v.30 It is unclear whether such an agency has now been created and made
operational.

The military did not provide the International Committee of the Red Cross (ICRC) with adequate
access to detainees nor did it respond to ICRC complaints regarding detainee treatment.’ In
particular, military personnel, in at least one instance at the direction of Secretary of Defense
Rumsfeld, kept prisoners (“ghost detainees™) hidden from the ICRC inspectors.32
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Only 25% of U.S. detention facilitics posted copics of the Geneva Conventions in the detainces’
language as is required by law. No facility in Afghanistan posted the Geneva Conventions in a
locally known languagc.3

The Army Inspector General estimated that up to 80% of those held for security or intelligence
reasons werce potentially cligible for release upon proper review of their cascs.*

The investigations found that military é)crsonncl held detainces anywhere from three to 13 times
longer than military doctrine pcrmits.3

Inadequate Military Training

Eighty-seven percent of units questioned by the Ammy Inspector General stated that the
Profcssional Military Education common core docs not provide instruction on conducting
detaince opcrations.sf5

Noncommissioned officers told thc Army Tnspector General they received little detention
operations training, and that their situational training exercises did not involve classification of
detamees or processing detainees. Instruction on Geneva Convention protections was also found
lacking,

Military police reservists stated that the law of war training provided in the United States did not
differentiate  between  different  classifications  of  detainces  causing  confusion about the
approprate level of treatment. Most reservists stated they were not even told of their military
police mission until after deploymem,38

Problematic Use of Civilian Contractors

[nsufficient numbers of interrogators and interpreters led to the insertion of inadequately trained
military and civilian contract interrogators and interpreters, many of whom received no formal
training in U.S. military doctrine or interrogation techniques?’g

The military was “unprepared for the arrival of contract intorrogators and had no training to fall
back on in the management, control, and discipline of these personnel."40

Civilian contract cmployces participated in or failed to report abusc of prisoners. Tt is unclcar
whether these contractors will be held criminally liable for their actions.*!

General Services Administration and Department of Interior Inspector General investigations
determined that a lack of oversight of procurement officials led to improper contracting. This
failure resulted in contracts with companics that had carmarked funds for enginecring and
technology but instead provided military interrogators in Iraq and at Guantanamo Bay.
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Based on this inspection . . . we were unable to identify system
Sfailures that resulted in incidents of abuse.
Detainee Operations Inspection of the U.S. Army

Inspector General
July 21, 2004

[Ljeader responsibility and command responsibility, systemic
problems and issues also contributed to the volatile environment in
which the abuse occurred.

Maj. Gen. George R. Fay

Investigation of Abu Ghraib Detention Facility
and 205" Military Intelligence Brigade
August 25, 2004

The investigations described above, while helpful, suffer from flaws in both design and execution
that leave important gaps in our understanding of why U.S. detention and interrogation operations
led to so many instances of torture and abuse. To be effective both in addressing human rights
violations and in assessing opcrational performance, a comprehensive invostigation must provide
a full accounting of what happened and why, chart a clear course for corrective action, and assess
who should be held accountable for criminal wrongdoing or administrative failures. None of the
investigations to date meet all of these critenia. Specifically, the investigations to date suffer
from:

o narrowly circumseribed investigative charges;
o a failurc to investigate all relevant agencics and personnel;

o cumulative reporting;
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» contradictory conclusions;
» questionable use of classified label to withhold information;
o a failure to address senior military and civilian command responsibility;
» a failure to provide a game plan for corrective action.
This chapter reviews those failings.

Narrowly Circumscribed Investigative Charges

Of the major Pentagon investigations deseribed above, almost all have been site and cven
brigade-specific. Since 2003, reports by Maj. Gens. Ryder, Miller, Taguba, and Fay, and Lt. Gen.
Jones have focused cxclusively on the dotention facility at Abu Ghraib in Trag. Maj. Gen.
Taguba’s report was limited to the operations of the Army’s 800" Military Police Brigade; Maj.
Gen. Fay’s was limited to the operations of the 205™ Military Intelligence Brigade. A
forthcoming report by Brig. Gen. Formica will look exclusively at allegations of detainee abuse
by special operations forces. A forthcoming report by Brig. Gen. Jacoby will examine detainee
opcrations and facilitics in Afghanistan.

While close examination of individual facilities and operational units is important, investigative
missions that imposc narrow or artificial constraints on the scopc of an inquiry prevent
investigators from pursuing leads as they emerge. Of the investigations targeted at Abu Ghraib,
none has been able to look fully at the inferaction of military police and military intelligence, or
the relationship between these Army units and personnel from the CIA, civilian contractors,
special operations forces, and other agents in the field. Accordingly, most have, in some forni,
recommended further study or review.

Thus, for example, Maj. Gen. Fay recommends at the conclusion of his report that the Ammy
review the use of contract intfsrrogators.43 A review of contract interrogators ideally would have
been part of the work of the multiple investigative and assessment teams who have already visited
and interviewed personncl working at detention and interrogation sites.  Likewise, while
recognizing the problem of “ghost detainees™ at Abu Ghraib — detainees who were accepted
“from other agencies and services” without accounting or screening — Lt. Gen. Jones reports that
the number of ghost detainces held at Abu Ghraib “cannot be dotermincd 44 Pursuing rovicws in
scquence, and onc ageney at a time, prolongs the time it takes to get a full picture of the truth.
And inquirics that focus narrowly on the role of onc group make it casicr to point the finger at
another group, whosc rolc is uncertain but is in any casc “beyond the scope™ of the current study.

Only three of the Pentagon invcsti§ations — two alrcady concluded. onc still underway — purport
to be “comprehensive” in nature.® But nonc is “comprchensive™ in the sensc that it provides a
full accounting of what happened and why, charts a clear course for corrective action, and
recommends measures for accountability. For example, the July 2004 report of the Ammy
Inspector General docs indeed look at detention and interrogation procedures in operations in
both Iraq and Afghanistan. But it excluded operations at Guantanamo Bay (a detention facility
crcated out of and closcly linked to detention operations in Afghanistan). Tt also did not inspeet
CIA operations or those of Defense Department Human Intelligence Services. (Indeed, the report
itself is intcrnally contradictory on just what it did investigate, reporting on onc page that it had
inspected 26 sites, stating the number as 25 on a later page, and indicating 23 sites visited in the
appendix listing inspection locations.46)

More important, the Inspector General was charged not with investigating past abuses, but with
conducting a “functional analysis” of relevant operations, policies, and practices to “identify any
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capability and svstemic shortfalls” in conducting detention and intisn'ogation,47 Put differently,
the Inspector General was studying whether policy changes needed to be adopted, not whether
cxisting policics played any role in past abuscs. This is an important charge, but it is not onc
designed to get to the bottom of what abuses have occurred and why.

The Schlesinger panel report, issued in August 2004, reviewing Defense Department detention
operations was similarly constrained. While this panel — unlike all of the other investigations
listed above — was able to interview key civilian leadership in the Defense Department, “|i]ssues
of personal accountability” were expressly excluded from its purview.48 The panel “did not have
full access to information involving the role of the Central Intelligence Agency in detention
operations,” an area the panel identified as in need of further review.* And the panel did not
investigate any individual case of abuse, or indeed conduct any original research beyond the high-
level interviews, but relied instead on “various completed and on-going reports covering the
causes for the abuse™ (that is, the panel reviewed the other reports listed above).5

A final Pentagon report, sct to be released this month, may prove to be unconstrained by these
limitations. In June 2004, Defense Secretary Rumsfeld directed Vice Adm. Albert Church to
expand an investigation he had begun into the treatment of detainces at Guantanamo Bay, Cuba,
and in Charleston, South Carolina, to include detention and interrogation operations in Iraq and
Afghanistan as well. According to the Pentagon, the forthcoming Church report is to “fill the
gaps and seams” in policy, doctrine, force structure, and command relationships left by the other
“comprehensive” investigations already (:omplel;:sd.s1 While we remain concemed that the
Church report, like any self-examination, will lack the objectivity and independence essential to
an cffective invostigation, we look forward to its releasc.

Failure to Investigate All Relevant Agencies and Personnel

Closely related to the limitations on the investigative charges these officers have been given,
Pentagon investigations to date either have not been able, or simply have not. explored the full
range of agencies, actors, documents, or other sources of information necessarily implicated by
the widespread incidence of abusc. Some of this is duc to the scoping issuc, described above.
The reasons for other omissions are not immediately apparent.

Troops. A number of reports indicate that investigators may have failed to contact — or failed to
inquirc after — individual soldicrs and officials who wcere in a position to witness cvents at Abu
Ghraib first hand. For example, Ken Davis, a reservist Army Sergeant described to the press,
scnior officers, and members of Congress witnessing several brutal scenes of abuse at Abu
Ghraib. In particular, Davis identified four intelligence officers in one of the October 2003
photos taken at Abu Ghraib. But Davis says no onc from the Fay or Joncs tcams spoke with him
for the rcport‘52 Sgt. Samuel Provance, who served at Abu Ghraib, was interviewed, but was told
by his commanders in May that his sccurity clearance was being pulled for disobeying orders to
remain %uit:t about events there after Provance spoke to ABC News about the alleged abuse at the
prison.5 Provance told ABC that he was concemed the military was covering up the extent of
the abusc at Abu Ghraib.>* Finally, onc non-commissioncd officer has told Human Rights First
that Fay investigators also never spoke to the soldicrs who comprised a key Abu Ghraib sccurity
detail, soldiers who escorted detainees to interrogation booths and often watched the
interrogations take placc.

Other Agencies and Actors. Most of the reports make reference on multiple occasions to the
involvement of other agencics or actors in the detention and interrogation operations that arc the
subject of their investigation. But no investigation to date has explored the involvement or even
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intervicwed many of the Army and non-Army actors involved, including not only military
intelligence and military police brigades, but also special operations forces, officials from the
CIA and other participants in Joint Task Force 121 (responsible for locating former government
members in Iragq), members of the Iraqi Survey Group (tasked with seeking out so-called
“weapons of mass destruction” in Iraq), civilian contractors, JAG officers, medical personnel,
Justice and Defense Department officials, and any Whitc House officials involved in advising
detention and interrogation leadership on operational limitations under the law.®

These gaps arc most visible in reporting on the issuc of “ghost detainces.” Beginning with the
Taguba Report last March, all of the major Pentagon investigations have recognized that various
U.S. detention facilitics have “routincly held persons brought to them by Other Government
Agencies (OGAs) without accounting for them, knowing their identities, or even the reason for
their detention.”™® “Ghost detainees™ were additionally kept hidden from visiting monitors of the
Intemmational Committee of the Red Cross (ICRC), in a practice Maj. Gen. Taguba called
“deceptive, contrary to Army Doctrine, and in violation of interational law.”®’

While universally recognizing the problem — indeed, the Jones Report describes the ghost
detainee practice as “well known™ among military intclligence and police at Abu Ghraib — none
of the investigations thus far have been able to determine “the audit trail of personncl responsible
for capturing, medically screening, safeguarding and properly interrogating™ these individuals.
At the Pentagon press conference releasing the Fay and Jones reports, its authors made clear that
they were unable to address the ghost detainee issue fully because it was beyond the scope of
their investigation S

The investigators™ insistence that a deeper understanding of the ghost detainee problem was
beyond the scope of their charges is correct. But it is also the case that some minimal additional
examination of senior Defense Department officials’ roles would have shed some further light on
the problem. The Inspector General’s report points to the Defense Department's failure to deploy
in Afghanistan or Iraq any “consolidated, comprehensive, and accurate database for detainee
accountability,” a function required to be performed by Defense Department dircetive adopted in
compliance with U.S. Goneva Convention obligations.60 According to this dircctive, the
Undersceretary of Defense for Policy (a position currently held by Douglas Feith) has “primary
staff responsibility” for oversceing detaince programs.61 The Fay report does not inquire into his
role. Likewise, the Pentagon itself has acknowledged that Defense Scerctary Donald Rumsfeld
personally ordered at least one detainee kept from the TCRC.™ Apart from a passing reference to
this incident in the Schlesinger rcport.63 the Scerctary’s role in this practice is not addressed in
any of the major reports.

Doctors. The Fay report, among others, finds that “medical personnel may have been aware of
detaince abusc at Abu Ghraib and failed to report it % Indced, a study published days before the
Fay report in the respeeted medical journal The Lancet found that “a physician and a psychiatrist
helped design, approve and monitor interrogations at Abu Ghraib” that were “psychologically and
physically coercive.”®  And the independent group Physicians for Human Rights has
recommended interviews with health personnel at Guantanamo, Abu Ghraib, Afghanistan and
clsewhere, to asscss the rolc of physicians before or after intcrrogations6 But the Fay report
itsclf, having identificd a possible problem, investigated no further, noting that the “scope of this
report was |military intelligence| personnel involvement.” Fay thus recommended launching a
scparatc inquiry into “whother medical gcrsonncl were aware of detaince abusc and failed to
properly document and report the abuse.” 4
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Lawyers. None of the investigations to date make more than passing mention of the role of
JAG officers and civilian legal advisors in reviewing, rejecting, or approving detention and
interrogation policies and techniques that may have been inconsistent with existing U.S. legal
obligations. For example, the Fay report indicates that various staff judge advocates produced a
set of interrogation rules — based on approaches used at Guantanamo Bay and approved in an
April 16, 2003 memo from the Scerctary of Defense — that included the use of dogs, stress
positions, and other unlawful tcchniqucs.68 These rules, for a period, were guidance military
intelligence officials relied on in conducting interrogations at Abu Ghraib %

Although much of this section of the Fay report is redacted as classified (an issue discussed
further below), military lawyvers in Iraq and in Washington, D.C. appeared to have played a
central role in the adoption of policies in Iraq that were confusing and illegal. Indeed,
information rcdacted from this section of the Fay report covers the period of time in the spring of
2003 when top military and civilian lawyers at the Pentagon were writing memos arguing that
intorrogation techniques advocated by senior civilians at the Defonse Department and by the
commander of the military detention center at Guantanamo Bay, would contravene longstanding
military practice and be subject to abuse.’® Yt the Fay rcport makes no recommendations
concerning the actions of legal advisors, and none of the investigations appear to have
interviewed senior military or civilian lawyers who playved a role in crafting (or criticizing) these
detention and interrogation policies.

While additional reports may be produced — Fay has recommended the Ammy “review” the role of
civilian contra(:tors,71 Schlesinger has recommended further study of the role of the CIA.,72 and a
separate report is underway on the role of detainee operations in Afghanistan73 — it is critical that
one outside investigator look at the inferaction between these agencies in the field, both to
understand what rcally happened, and to prevent the temptation every organization naturally feols
to shift blame from one set of actors to another.

Detainees. Detainees and former detainees are the most obvious and direct sources of
information for investigations into instances of abuse. Looking to these individuals as sources of
information is of course extremely difficult. Former detainees are likely to be afraid of or hostile
to U.S. officials seeking to leam the scope of any wrongdoing. As time passes, these
individuals — many of whom were not identified or accounted for while in U.S. detention —
become harder to find.  And the credibility of their accusations — as with any witnoss statement —
must be evaluated against other testimony and available evidence. Despite the complexities in
these circumstances, evidence from firsthand witnesses is fundamental to any investigation. Yet
of the major investigations so far, only Fay conducted dircet interviews of detainces; Fay reports
conducting three such interviews in the course of his inV‘estigation.75 Taguba investigators do not
appear to have met with any detainees directly, but did review multiple swormn statements by
detainces.  Neither the Tnspector General’s report nor the Schlesinger pancl report reflect the
review of any detainee interviews or statements.

Cumulative Reporting

A feature common to all of the reports is the cumulative nature of the rescarch they reflect. Each
successive investigation has been initiated with a review of the findings of previous
investigators.76 Of itself, this practice need not be cause for concern. On the contrary, prior
investigations can be important sources of information, both so current investigators can leamn
facts alrcady uncovered, and so they can identify gaps left open by their predecessors.
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Howcver, some of the investigations rely on prior investigative findings fo the exclusion of
necessary original research or investigation — a practice that presents a high risk of perpetuating
any errors or omissions made by previous investigators. Perhaps the worst example of this is the
Schlesinger panel report. In part, this failing is a function, again, of its specific charge — namely,
to review other “completed and pending”™ investigations by the Department of Defense.””
Likewise, while this panel was able to interview kev civilian leadership in the Defense
Department, “[i]ssues of personal accountability” were expressly excluded from its purview.

Fundamentally, howcver, the Schlesinger report is not an inquity into “DOD Detention
Operations,” as it is named, offering “answers to the questions of how this happened, and more
importantly, who let it I1appen."79 Rather, it is an investigation of other investigations of Defense
Department detention operations. The report contains no footnotes or internal citations to
evidence or statements attributed to any individual. It is characterized frequently by conclusory
policy analysis (“With the events of September 11, 2001, the President, the Con%ress, and the
American people recognized we were at war with a different kind of enemy.”), O not factual
reporting.  And while such review reports can offer useful insights, they should not be mistaken
for a “comprehensive investigation” of any underlying facts, circumstances, or policies. The
Schlesinger report is best understood as a memorandum of policy recommendations written at the
request of the Secretary of Defense, not as an investigation of actual events.

Contradictory Conclusions

Particularly striking across the reports — all issucd within months of onc another — arc
contradictions among them, ranging from factual variations to fundamental disagreements on key
conclusions. The fact of disagrecment may be natural and healthy; or it may reflect inadequacics
or errors by one investigation or another. Either way, the scope of abuse in U.S. detention and
interrogation is such that unresolved conflicts such as these should not be permitted to stand.
Consider, for cxample, the varying findings on cven these fow basic questions.

Had soldiers been adequately trained to understand their obligation under oll circumstances to
treat detainees humanely and in accordance with the law of war? The Inspector General
answered this question in the affirmative, finding that soldicrs “do understand their duty to trcat
detainees humanely and in accordance with the laws of land warfare.”™" Maj. Gen. Fay,
however, reached just the opposite conclusion: “Soldiers on the ground are confused about how
they apply the Geneva Conventions and whether they have a duty to report violations of the
conventions.”

Did systemic failures contribute to torture and other forms of abuse in U.S. custody? As noted
above, the Inspector General again concluded that he was “unable to identify system failures that
resulted in incidents of abuse.”® Again finding to the contrary, Maj. Gen. Fay reported that
“leader responsibility and command responsibility, systemic problems and issucs also contributed
to the volatile environment in which the abuse occurred.”*

Does command responsibility for the abuses at Abu Ghraib rest with leaders in Iraq or can it
be attributed to command actions and omissions in Washington, D.C.?  Maj. Gen. Miller
believed that abuscs at Abu Ghraib were caused by “a small number of leadership and small
number of soldicrs who violated regulations and procedures and committed criminal acts.”®® The
Army Inspector General to some extent agreed: “These incidents of abuse resulted from the
failures of individuals to follow known standards of discipline . . . and, in some cases, the failures
of a few leaders to enforce those standards of discipline.’86 Yet the Schlesinger panel reached
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cssentially the opposite conclusion: “The abuses were not just the failure of some individuals to
follow known standards, and thev are more than the failure of a few leaders to enforce proper
discipline. There is both institutional and personal responsibility at higher levels. ™™

Questionable Use of Classification to Withhold Information

The Federation of American Scientists, among others, raised serious questions as to whether the
Taguba rcport and other key cxccutive branch documents have been properly designated
“classificd.”®® Scction 1.7 of Exceutive Order 12958, as amended (EO 13292), states: “In no
case shall information be classified in order to . . . conceal violations of law, inefficiency, or
administrative error |or to] prevent embarrassment to a person, organization or agency.”

Questions of unnecessary classification are particularly acute with respect to the Fay report on the
activities of the 205" Military Intelligence Brigade. The unclassified version of the report
includes substantial redactions from pages 21 through 30, the section of the report discussing
“intelligence and interrogation policy development.”  Among the cxcerpts included in the
unclassificd version of the report arc passages describing the role of the Sceretary of Defense in
reviewing and approving certain interrogation techniques and procedures. The section appears to
trace — with significant gaps due to redaction — the development of U.S. interrogation policies
from Afghanistan to Guantanamo to Iraq beginning in 2002. The unclassified report later states
that while no documentation was found showing that Lt. Gen. Ricardo S. Sanchez, the former top
commander in Traq. approved the use of dogs in interrogations, certain “[l]eaders in key positions
failed properly to supervise the interrogation operations at Abu Ghraib and failed to understand
the dynamics created at Abu Ghraib.”®°

Classified information from the redacted sections subsequently published in the New York Times
and Washington Post — speeifically describing a September 14, 2003 cable from Lt. Gen. Sanchez
outlining his plans for more aggressive interrogation techniques including the use of dogs — calls
this relatively exculpatory public account into question. The Zimes reported that “|c[lassified
parts of the report by three Army generals on the abuses at Abu Ghraib prison say Lt. Gen.
Ricardo S. Sanchez, the former top commander in Iraq, approved the use in Iraq of some severe
interrogation practices intended to be limited to captives held in Guantanamo Bay, Cuba, and
Afghanistan.” e

Failure to Investigate Senior Military and Civilian Command
Responsibility

The single greatest failing of the reports to date has been the inadequacy of investigation into the
specific role played by scnior military and civilian commanders.

Under U.S. and international law, both military and civilian leaders may be held responsible for
acts committed by their subordinates nising to the level of war crimes, such as torture or other
inhumane treatment, when the commander knew or should have known about the acts, yet failed
to take reasonable steps to punish or prevent them.®" The United States followed this doctrine of
command responsibility in World War II, when a U.S. military tribunal convicted Japanese
General Tomoyuki Yamashita for war crimes committed by his troops. The U.S Supreme Court
upheld his conviction on the grounds that Yamashita should have known that “the conduct of
military operations by troops whose excesses are unrestrained by the orders or efforts of their
commander would almost certainly result” in war crimes.”” The U.S. Army manual today
incorporates this standard.*® This rulc docs not apply to hold lcaders responsible for random and
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individual acts of their subordinates. But it docs apply to hold lcaders responsible for failing to
recognize and resolve systemic illegalities within their control.

Only two inquiries interviewed military or civilian officials above the brigade level: Jones and
Schlesinger. The Jones inquiry, tasked with investigating whether “organizations or personncl
higher than the 205" Military Intelligence Brigade chain of command,” or individuals outside its
chain of command, were involved in detainee abuse at Abu Ghraib, reports conducting all of two
interviews.>* 1t is true that both Lt. Gen. Sanchez, Commander of Combined Joint Task Force-7
in Trag, and his scnior intelligenee officer, Maj. Gen. Barbara Fast, were “personncl higher” than
the brigade level. But the military intelligence chain of command comprises other individuals,
including General John Abizaid, Commander of U.S. Central Command and Lt. Gen. Lance L.
Smith, Deputy Commander of Central Command. More important, the chain of command and
individuals all of the reports and congressional testimony have revealed to be directly involved in
military intelligence decision-making include, at a minimum, Maj. Gen. Miller, Lt. Gen. Boykin,
Undersecretary of Defense for Policy Douglas Feith, Undersecretary of Defense for Intelligence
Stephen A. Cambone, and Defense Sccrctary Donald Rumsfeld.  Jones provides no cxplanation
for why his investigation, so narrowly tasked to begin with, included such a limited survey of
command officials.

Schlesinger, in contrast, reports having interviewed all of these officials (with the exception of Lt.
Gen. Smith) during June and July 2004, The transcripts (redacted or otherwise) of these
interviews are not included in the appendix of the public report, nor are the remarks of any of
these individuals referenced in the course of the report. The report makes the very important
finding that “commanding officcrs and their staffs at various levels failed in their dutics.” that
“such failures contributed directly or indirectly to detainee abuse,” and that “Lmjilitary and
civilian leaders at the Department of Defense share this burden of responsibility."9 Despite this
general finding, the report names no civilian official who “shares” responsibility, and
recommends or endorses action against only four leaders: Brig. Gen. Janis L. Karpinski,
Commander of the 800™ Military Police Brigade; Col. Thomas L. Pappas, Commander of the
205" Military Tntelligonce Brigade; Lt. Col. Jerry L. Phillabaum, Commander of the 320"
Military Police Battalion; and Lt. Col. Steven L. Jordan, Director, Joint Interrogation and
Debriefing Center at Abu Ghraib %

Schlesinger’s finding of “no evidence that organizations above the 800" MP Brigade or the 205™
MI Brigade-level were directly involved in the incidents at Abu Ghraib™ is incomplete —
leaving open the question of “indirect” involvement, or involvement with abuse at other facilities.
More significant, the finding is not credible in light of evidence documented by the reports
Schlesinger reviewed and broadly available to the public in the months before the report’s
release.  For example, the Schlesinger report recognizes that “Secretary Rumsfeld publicly
declared he directed onc detaince be held scerctly at the request of the Dircctor of Central
Intelligence “® This practice occurred at Abu Ghraib and is a violation of U.S. and international
law. % Similarly, the Whitc Housc rcleased a serics of memoranda and a slide indicating certain
interrogation techniques that had been authorized for use by the Secretary of Defense. These
included “removal of clothing™ and “using detainees’ individual phobias (such as fear of dogs) to
induce stress.”'® These techniques are also barred by both intemational and domestic laws.!
Yet Secretary Rumsfeld was aware that these techniques were used on at least one detainee.!

Finally, all of the reports find Defense Department policics promulgated during the relevant
period to varying degrees, “vague and lacking,” ™ “inconsistent,” and “‘confusing.” This is
certainly true. But it is unlikely that scrious harm would have resulted from soldiers confused
between two or three equally lawfid policies. The “confusion™ over interrogation policies

A Human Rights First Report



135

The Gaps That Remain — 17

contributed to abusc because some of the policics at various times authorized conduct that was
) 105 . o o
not lewfid. Under these circumstances, civilian command responsibility seems apparent.

Failure to Present Game Plan for Corrective Action

Onc of the principal functions of any of thesc investigations must be to rccommend any
corrective action necessary. To be effective, recommendations must not only include suggestions
for change that respond dircetly to its findings of crror, but also identify a plan for
implementation — who is responsible for carrying the rccommendation forward, when the
recommended action must be taken, and how to verify that recommended changes have been
made.

While all of the major reports discussed here include recommendations for further action, almost
all suffer from a failure to make these recommendations concrete. The Fay report, for example, is
effective in identifying some individuals whose commanding officers should consider appropriate
action or punishment. But recommendations accompanying larger policy problems suffer from
inappropriate generality. For instance, Fay makes the very serious charge that “[s|electing Abu
Ghraib as a detention facility placed soldicrs and detainces at an unnceessary force protection
risk. . ., [and] resulted in the deaths and wounding of both coalition forces and detainces, ™%
But its rccommendations arc largely hortatory (aimed at no speeific ageney or individual):
“|p]rotect detainees in accordance with Geneva Convention IV by providing adequate force
protection.” Whose responsibility is force protection currently? And how should decisions
about detainee location be made differently?

The Inspector General’s report is admirably clear in finding that the Army Staff Dircctor should
be responsible for assigning staff to implement the report’s recommendations.'®  And each
recommendation is targeted at an identified agency or individual (c.g. “Commanders,”
“TRADOC,” “CJTF-7,” u‘tu‘,),109 But its rccommendations arc substantively inconsistent with its
findings on the facts. For example, the Tnspector General reports that “olnly 25% (4 of 16)
facilities inspected maintained copies of the Geneva Conventions in the detainees” language. No
facilitics in Afghanistan complicd with this Geneva requirement, while only 4 facilitics in Traq
were compliam."’110 But the report does not then recommend, for example, that commanders
obtain and provide translated copics of the detainecs’ rights. Instcad, it recommends that
“[clommanders continue to stress the importance of humane treatment of detainees and continue
to supervise and train Soldiers on their responsibility to treat detainees humanely and their
responsibility to report abuse.”!!!

More important, it remains unclear to what extent, if at all, the dozens of recommendations
produced by these reports will be followed. On certain critical issues, it appears no action has vet
been taken. For example, the reports dating back to February 2004 identify as a problem the U.S.
practicc of holding “ghost detainces” — detainces kept off official records and hidden from Red
Cross observers.'? Despite Maj. Gen. Taguba’s finding nearly six months ago that the practice
was “deeeptive, contrary to Army Doctrine, and in violation of international law,”""? it remains
unclear at best whether the Red Cross has vet been afforded access to all detainees in U.S.
custody. On the contrary, it appears the Red Cross has not yet been afforded such access.!'*

A similar example is found on the issue of civilian contract linguists and interrogators. The
Inspector General's report, the Fay report, and the Schlesinger report all recognize that there are
significant problems arising from the use of such contract employees. 15 The Schlesinger report
in particular notes that “[o]versight of contractor personnel and activities was not sufficient to
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ensure intelligence operations fell within the law and the authorized chain of command.”""® The
Fay report puts it more plainly: “The contracting svstem failed to ensure that properly trained and
vetted linguist and interrogator personnel were hired to support operations at Abu Ghraib.”!"”

Yet despite this conclusion — and the apparent continuing presence of contractors in U.S.
detention facilities overseas — none of the reports recommends a moratorium on the use of such
contract employees until reforms can be implemented. Instead, the Schlesinger report states,
without explanation, that “some use of contractors in detention operations must continue into the
foresceable future,” and suggests contracts going forward include training requirements and be
written in clearer terms.''® The Fay report recommends that the Ammy review (evidently, beyond
the reviews already completed) the use of contract interrogators, and then consider implementing
standards and training rcquircmcnts.119 The Inspector General agrees, suggesting that civilian
interrogators receive formal training in current military intcrrogation policy and doctrine.'®
These recommendations all make some sense. But there is no indication that protections such as
these or of any kind have yet been put in place in the field to address the problem that exists.
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We came into this process with strong opinions about what would
work. All of us have had to pause, reflect, and sometimes change
our minds as we studied these problems and considered the views of
others. We hope our report will encourage our fellow citizens to
study, reflect  and acl.

Thomas H. Kean and Lee H. Hamilton

Final Report of the National Commission on Terrorist
Attacks Upon the United States

In light of the many hours and pages devoted to investigating the torture and abuse committed by
U.S. military personncl, it is perhaps stunning to conclude that the United States is today still at
risk of becoming embroiled in another scandal involving its treatment of detainees. Yet that is
where we arc.  Because nonce of the investigations to datc has been able to provide a
comprehensive picture — across govemment agencies and up and down the chain of command —
we have failed to get to “ground truth™ about the scope of the abuscs that took place, why they
happened, and most important, how to chart a course for corrective action to ensure they will not
happen again.

Indeed. while we now know much more than we did four months ago when the graphic
photographs of torture and other abuse at Abu Ghraib first emerged, we are no closer to ground
truth on many of thc most important questions than we were then. Most of the investigative
reports have found that confusion about U.S. policy goveming interrogation techniques and
compliance with the Geneva Conventions contributed to an atmosphere of permissiveness and
ambiguity that facilitated abuse. This confusion still reigns.

Which memoranda, and which parts of memoranda, produced by administration lawvers in the
Pentagon, the White Housce, and the Department of Justice — arguing that the Geneva Conventions
do not apply to U.S.-held prisoners, and construing torturc to require pain cquivalent to “organ
failure™ — arc still operative? Do the Geneva Conventions apply to all those captured in Trag? Ts
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it U.S. policy to deny the International Red Cross access to some subsct of prisoncrs it is
detaining? Which interrogation techniques are permitted in which locations? Is the Ammy Field
Manual on Intelligence Interrogation from 1992 current policy?

Dcfinitive, lawful answers to these questions arc essential to cnsure the future cffectivencss and
integrity of U.S. military and intelligence operations. None of the investigations so far has
answered them.

Perhaps the most important conclusion to be drawn from the investigations to date is that the
current piecemeal approach will not get us where we need to go in order to expunge what both
President Bush and Deputy Scerctary of Statc Richard Armitage have called a “stain™ on
Amcrica’s honor and soul'®'  There is only one way to accomplish that: an independent
investigative body with cxpert staff, subpocna powecr, and the power to take testimony under oath,
charged with determining all the facts and circumstances, and the scope and nature of abuses
committed in U.S. detention and interrogation. Such a body must determine why these abuscs
happened, and how U.S. policy can be corrected to ensure they do not recur.

In order to overcome the gaps and deficiencies of recently completed and ongoing investigations,
such a body must satisfy the following requirements:

» It must be bi-partisan and led by recognized experts in military and intelligence operations,
as well as U.S., intemational human rights, and humanitarian law,

o Tt must be fundamentally independent of the exceutive branch, with commission members
selected jointly by appropriate congressional and executive officials.

o It must have unlimited access to classificd information from all relevant agencics and all
levels of authority, civilian and military,

» It must have the power to take testimony under oath and to subpoena witnesses.

o It must have the authority to offer whistleblower protection to anvone with relevant
knowledge who may fear retribution for testifving truthfully.

o It must establish the facts independent of any other investigation.

It should as far as possible, within the constraints of identified national security interests, be
open to the public.

Some will argue that there has already been enough time and energy spent investigating the
misconduct and policy failures that led to the torture and deaths of prisoncrs in U.S. custody, and
that further attention to these matters distracts us from the challenge of securing the peace in Iraq
and fighting the global war on terror. This argument is dangerously short-sighted. The abuses
committed by U.S. personnel, and U.S. policy that investigations to date suggest created the
breeding ground for those abuses, has engendered decp resentment towards the United States in
the region and around the world, undermining U.S. interests. Without a full understanding and
accounting of what went wrong, the risk of abusive conduct — and the profound risks that would
pose to U.S. interests — remains. In light of what we now know, failure to conduct an
independent investigation into these issucs, and to identify corrcctive action, would be a gross
dereliction of duty.
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Guantanamo. We don't know why.
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1. Summary: The pursuit of unfettered executive power
It seems rather contrary to an idea of a Constitution with three branches that the executive
would be free io do whatever they want. whatever they wani without a check.
US Supreme Court Justice Stephen Breyer, 20 April 2004°

In late December 2001, a memorandum was sent from the United States Justice Department
to the Department of Defense.® It advised the Pentagon that no US District Court could
“properly entertain” appeals from “enemy aliens” detained at the US Naval Base in
Guantanamo Bay, Cuba. Because Cuba has “ultimate sovereignty” over Guantinamo, the
memorandum asserted, US Supreme Court jurisprudence meant that a foreign national in
custody in the naval base should not have access to the US courts. The first “war on terror™
detainees were transferred to the base two weeks later. The memorandum remained secret
until it was lcaked to the media in mid-2004 in the wake of the Abu Ghraib torturc scandal.

Not long after this leak, on 28 Junc 2004, the US Supreme Court ruled, in Rasul v.
Bush, that the federal courts in fact do have jurisdiction to hear appeals from foreign nationals
detained in Guantanamo Bay.” Yet almost a year later, none of the more than 500 detainees of
some 35 nationalities still held in the base — believed to include at least three people, from
Canada, Chad and Saudi Arabia, who were minors at the time of being taken into custody —
has had the lawfulness of his detention judicially reviewed. The US administration continues
to argue in the courts to block any judicial review of the detentions or to keep any such
review as limited as possible and as far from a judicial process as possible. Its actions are
ensuring that the detainees are kept in their legal limbo, denied a right that serves as a basic
safcguard against arbitrary detention, “disappearance™ and torture or other cruel, inhuman or
degrading treatment. Amnesty International believes, as explained in Section 3, that all those
currently held in Guantanamo are arbitrarily and unlawfully detained.

The administration responded to the Rasu/ decision by setting up Combatant Status
Review Tribunals (CSRTs), panels of three military officers, to determine if each detainee
was an “enemy combatant” as labelled. The detainee has no access to secret evidence used
against him in this process or to legal counsel to assist him. The CSRT, meanwhile, can draw
on cvidence extracted under torture or other ill-trcatment in making its determinations. The
CSRTs began in July 2004 and were completed for the current detainee population in January
20035, with the final decisions issued in late March 2005, In 93 per cent of the 538 cases, the
CSRT affirmed the detainee’s “enemy combatant™ status. Eighty-four per cent of the 38 cascs
where the detainee was found not to be an “enemy combatant™ were decided later than 31
January 2005, when a federal judge, District Judge Jovee Hens Green, found that the CSRT
process was unlawful, but before the government’s appeal against her ruling was heard (sce
Sections 7 and 8, and Appendix 2).

At the end of April 2005, three years and three months after “war on terror”
detentions in Guantanamo Bay began, the government filed a brief in the US Court of
Appeals arguing that Judge Green’s opinion should be overturned and that the purcly
executive CSRT process should be accepted as a substitute for judicial review. The
government emphasised the CSRT’s “findings in favor of 38 detainees” as a sign of a
constitutionally fair system. The brief did not point out — or explain if it was purc coincidence
— that all but six of these 38 cases had been decided after Judge Green’s ruling. In any event,

* Rasul v. Bush, oral argument, US Supreme Courl, 20 April 2004,

* Mcmorandum for William J. Haynes, II, General Counscl, Department of Defensc, Re: Possible
Habeas Jurisdiction over Aliens Held in Guantanamo Bay, Cuba. From Patrick F. Philbin, Deputy
Assistant Attorney General and John C. Yoo, Deputy Assistant Attorney General. 28 December 2001.
hidp/www gwuedu/~nsarchiv/NSAEDBBNSAEBRI27/01.12.28 pdfl

® Rasul v. Bush, 000 U.S. 03-334, dccided 28 Junc 2004
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the appeal brief shows an administration in unapologetic mood, in continuing pursuit of
unfettered executive authority under the President’s war powers as Commander-in-Chief of
the Armed Forees, and maintaining a disregard for international law and standards. Among
the arguments in the legal brief are that:

e The US Constitution’s Fifth Amendment prohibition on the deprivation of liberty
without due process of law “is inapplicable to aliens captured abroad and held at
Guantanamo Bay.” This, thc government argucs, repeating its pre-Rasul position, is
because the “United States is not sovereign over Guantanamo Bay”. In addition. “if
the courts were to second-guess an Executive-Branch determination regarding who is
sovereign over a particular foreign territory, they would not only undermine the
President’s lead role in foreign policy, but also compromise the very capacity of the
President to speak for the Nation with one voice in dealing with other governments.”

e Even if the Fifth Amendment did apply to foreign nationals held at Guantanamo, the
brief argues, the CSRT procedures would exceed whatever process was due in the
case of these detainees. The need for deference to the executive on the question of
the withholding of classified information and legal counsel from the detainees is
“greatly magnified here, where the issue is not the administration of domestic prisons,
but the Executive Branch carrying out incidents of its war-making function.”

e According to the administration, “the determination of who are enemy combatants is
a quintessentially military judgment entrusted primarily to the Executive Branch.”
The executive, the executive argues, “has a unique institutional capacity to determine
cnemy combatant status and a unique constitutional authority to prosccutc armed
conflict abroad and to protect the Nation from further terrorist attacks. By contrast,
the judiciary lacks the institutional competence, experience, or accountability to
make such military judgments at the core of the war-making powers.”

e On the question of the Geneva Conventions, the bricf argucs, Judge Green's
contention that Taleban detainees picked up in Afghanistan should have been
presumed to have prisoner of war status is “inconsistent with the deference owed to
the President as Commander-in-Chicf” who had unilaterally decided otherwisc.’

This brief is perhaps an unsurprising response from an administration whose outgoing
Attorney General decried what he characterized as “intrusive judicial oversight and second-
guessing of presidential determinations™” whose Justice Department formulated the position,
accepted by the White House Counscl, that the President — who apparently believes that there
are people who are “not legally entitled” to humane treatment® — could override the national
and international prohibition on torture;” and whose Secretary of Defense has authorized
intcrrogation techniques that violate intcrnational law and standards. ' This is an
administration that has sought unchecked power throughout the “war on terror” and shown a

€ Al Odah er al. v. USA et al. Opening brief for the United States. In the US Court of Appeals for the
District of Columbia Circuit, 27 April 2003 (internal quotation marks omitted).

7 Sce. for example, Asheroft eriticizes judicial oversight, Associated Press, 13 November 2004,

¥ President George W. Bush. Subject: Humane treatment of al Qaeda and Taliban detainees. The White
House. 7 February 2002. bt //www. ewiedi/~nsarchiv/INSAEBB/NSAEBB 127/02.02 07 pdf.

¢ Memorandum for Alberto R. Gonzales, Counsel to the President. Re: Standards of Conduct for
Interrogation under 18 U.S.C. §§ 2340-2340A., Signed by Assistant Attorney General Jay S. Bybee,
Officc of Legal Counscl. US Department of Justice, 1 August 2002,

bttp/fwww. washingtonpost.comy/wy-srv/nation/doguments/dojinterro gationmemo2002080 1L.pdf.

1% Action memo. For Secretary of Defense, from William J. Haynes, General Counsel. Counter-
Resistance Techniques. 27 November 2002. Approved by Secrelary of Delense Donald Rumsleld, 2
Dcceember 2002, hitp /vy defensclink mil/mews/Jun2004/d20040622doc 3 pdf.
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chilling disregard for international law. The USA’s policies and practices have led to serious
human rights violations and have set a dangerous precedent internationally.

USA: Naval Brig, Charleston,
South Carolina

2 “enemy combatants™

Cuba: Guantinamo Bay naval
base

520

(234 rclcascs/transfers)

Afghanistan: Bagram air base

300

Afghanistan: Kandahar air base

250

Afghanistan: other US facilities
(forward operating bases)

Unknown: estimated at
scores of detainees

Iraq: Camp Bucca 6,300
Iraq: Abu Ghraib prison 3,500
Iraq: Camp Cropper 110

Iraq: Other US facilities

1.300

Worldwidc: CIA facilitics,
undisclosed locations

Unknown: cstimatcd at
40 detainees

Worldwidc: In custody of other
governments at behest of USA

Unknown: cstimatcd at
several thousand
detainees

Worldwide: Secret transfers of
detainees to third countries

Unknown: estimated at
100 to 130 detainees

Foreign nationals held outside
the USA and charged for trial

Trials of foreign nationals held
in US custody outsidc thc USA

Total number of detainees held
outsidc the USA by the US
during “war on terror”

70,000

Scction 5 of the report
points to an overarching war
mentality adopted by the US

administration since 11 September
2001 which has led it to manipulate
or jettison basic human rights
protections for detainces, including
instances of the USA refusing to
recognize that United Nations
human rights cxperts have the
mandate to raise concerns about US
actions in the “war on terror”. For
cxample, UN Special Rapportcurs
have raised allegations of
extrgjudicial  executions by US
forces, only to have the US reject
such concerns out of hand. In April
2005, the mandatc of the UN
Independent Expert on the Situation
of Human Rights in Afghanistan
was not renewed. This is alleged to
have been the result of US
government pressure. The former
postholder has said that he belicves
the non-renewal of his mandate was
due to the USA’s dislike of his
insistence that he should be allowed
to visit detainees in US custody in
Afghanistan, particularly in light of
allegations of torturc and ill-
treatment of such detainees.

Over a vear after the Abu
Ghraib torture scandal broke, and as
evidence of torture and other cruel,
inhuman or degrading treatment by
US forces in the “war on terror”
continu¢s to mount, not onc US
agent has been charged with “‘war
crimes” or “torture” under US law
(sce Scction 12). In over 70 per cent
of announced official actions taken
in response to  substantiated

allegations of abuse, the punishment has been non-judicial or administrative. While a small

"' Sources: US 1o expand prison facilities in Irag. Washington Post, 9 May 2005; Detainee transfer
announced, Department of Defense News Release. 26 April 2005: ICRC operational update.
International Committee of the Red Cross, 29 March 2005; Department of Defense Briefing on
Detention Operations and Interrogation Techniques, US Department of Defense, 10 March 20035; Rule
change lets CIA freely send suspects abroad to jails. New York Times, 6 March 2005,
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number of mainly low-ranking soldiers have been subjected to courts-martial, members of the
administration, who from the outset have claimed that the USA treats all detainees humanely
and that any abuscs have been the actions of a few aberrant soldicrs, have remained free of
independent investigation despite possible criminal responsibility in abuses. Congress has
failed to initiate an independent commission of inquirv, as Amnesty International has sought.
The current Attorney General, like his predecessor possibly involved in a conspiracy to
immunize US agents from criminal liability for torture and war crimes under US law, has not
appointed a special prosecutor to pursue this matter as Amnesty International and others have
urged.

As the culture of impunity and military Ieniency grows, including in cases in which
Afghan and Iraqi detainees have died as a result of abuses by US agents (see Section 13 and
Appendix 1), the administration continues to seek to try members of the “enemy” for war
crimes in front of military commissions — ¢xceutive bodics, not independent or impartial
courts. It has appealed a federal court ruling that the military commission procedures are
unlawful because the defendant can be excluded from proceedings. In Section 10, Amnesty
Intcrnational reiterates its total opposition to the military commissions, which violate
international fair trial standards in numerous ways.

Only forcign nationals can be tricd by military commissions, violating the
international rule that “all persons shall be equal before the courts and tribunals™."> However,
the admuinistration is also violating fundamental human rights at home. As described in
Section 16, a US “enemy combatant™, José Padilla, will soon enter his fourth year in untried
executive detention on the US mainland. The administration has appealed a recent federal
court ruling that he should be released. A court decision is awaited in the case of a Qatari
national who remains in military custody in South Carolina nearly two years after he was
removed from the ordinary criminal justice system by President Bush who designated him as
an “‘cnemy combatant”. Ali Salch Kahlah al-Marri has now been detained for almost three and
a half vears, all in solitary confinement, raising serious concerns for his well-being and
providing further evidence of the US administration’s willingness to violate human rights in
the name of national security. Meanwhile, the administration is continuing to seek the
execution of Zacarias Moussaoui, so far the only person charged in the USA in relation to the
attacks of 11 September 2001. The case of this French national is described in Section 11.

Thousands of detainees remain in US custody in Iraq — a country which President
Bush repeated on 12 April 20035 has become ““a central front in the war on terror” since the
US-led invasion in March 2003."* Hundreds remain in US custody in Afghanistan, with some
in Bagram air base having been detained without trial and virtually incommunicado for more
than a year. The International Committee of the Red Cross (ICRC), the only international
organization with access to some of the detainees in Afghanistan, reiterated on 29 March
2005 that it was “increasingly concerned by the fact that the US authorities have not resolved
the question of their legal status and of the applicable legal framework™. ™ In addition, the
USA is holding an unknown number of detainees in secret incommunicado custody in
unknown locations and unknown conditions in cases that may amount to “disappearance”.
Evidence that the US authoritics have “outsourced™ torture via sceret detainee transfers to
other countries continues to come to light, as described in Section 14.

Now, as it faces possible further setbacks in the courts, the administration is said to be
intending to outsource some of its Guantanamo detentions to other countries. In late March
2005, a federal court issued an order directing the government to give 30 days’ notice before

12 Article 14(1), International Covenant on Civil and Political Rights, ratified by the USA in 1992.
3 President discusses war on terror. Forl Hood, Texas. 12 April 2005.
" ICRC opcrational update, 29 March 2003,
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transferring any one of 13 Yemeni detainees. Other judges have issued similar orders, but on
14 April 2005, a federal judge refused to issue such an order in the case of six Bahraini
nationals, and a week later another judge did the same. Scction 15 of this report highlights the
question of transfers from Guantanamo, and also describes the recent case of a US national
held in Saudi Arabia, Ahmed Abu Ali. His is alleged to have been a case of an outsourced
detention, during which he was allegedly subjected to torture and ill-treatment. 1t appears to
have been only the threat of US court action forcing the administration to reveal information
on the case that secured the detainee’s return to the USA. In the “war on terror”, it scems, the
USA is prepared to have countries it annually criticizes in its State Department human rights
reports do its dirty work for it. The judiciary and the legislature must do all they can to assert
a check on the executive.

On 6 May 2003, three and a half vears late, the USA submitted its Second Periodic
Report to the Committee against Torture, the expert body established by the UN Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) to
oversee implementation of that treaty. The USA’s Initial Report to the Committee had been
submitted in October 1999, with the Committee™s findings and rccommendations made in
May 2000."” On 21 May 2004, a few weeks after the Abu Ghraib scandal became public, the
Committee had asked the USA to provide it with updated information on US detentions in
Irag as part of its Second Periodic Report. In an Annex to this report just filed, which covers
the period up to 1 March 2003, the US government provides information on detentions in Irag,
Afghanistan and Guantinamo Bay, including the post-Rasu/ legal framework. The US
administration prefaces this information with the following:

“Since the Initial Report, with the attacks against the United States of September 11,
2001, global terrorism has fundamentally altered our world. In fighting terrorism, the
US remains committed to respecting the rule of law, including the US Constitution,
Jederal statutes, and international treaty obligations, including the Torture
Convention.”"*

The USA’s report makes the welcome assertion, using the words of Article 2 of the
CAT, that the “United States is unequivocally opposed to the use and practice of torture. No
circumstance whatsocver, including war, the threat of war, internal political instability, public
emergency, or an order from a superior officer or public authority, may be invoked as a
Jjustification for or defense to committing torture. This is a longstanding commitment of the
United States, repeatedly reaffirmed at the highest levels of the US Government™. This latter
sentence serves as a reminder that words alone can never be enough and that torture must be
condemned in deed as well as in word. For, at least between August 2002 and June 2004, a
Justice Department memorandum to the White House narrowing the definition of torture,
arguing that the President could authorize torture, suggesting defences for those accused of
torture, and promoting acts that amount to cruel, inhuman or degrading treatment, represented
the position of the US administration, albeit in sceret. The USA’s Second Periodic Report
notes that “concerns have been generated” by the 1 August 2002 memorandum, which was
withdrawn on 22 June 2004, two months after the Abu Ghraib torture evidence became public.
The USA’s report to the Committee against Torture notes that the 2002 memorandum was
replaced in late December 2004, As Amnesty International points out in Section 12 below, the
replacement Justice Department memorandum, while undoubtedly an improvement on its

" UN Dac. A/55/44. See USA: A briefing for (he UN Commillee against Torlure, Al Index: AMR
51/56/2000, 4 May 2000, http.//web amnesty org/library/Index ENGAMRS 10562000, and US4: 4 call
to action by the UN Committee against Torture. Al Index: AMR 51/107/2000, 1 July 2000,
http:/fweb.amnesty.ore/library/index/ENGAMRS 11072000,

16 Second Periodic Report of the United States of America (o the Commiliee against Torlure, submitted,
6 May 2005, hitp://wwnw state. gov/e/del/11s/45738 him. The report had been duc in November 2001.
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now infamous predecessor, has left numerous concerns unanswered and left the door open to
possible future abuses.

It is clear from the Second Periodic Report that the USA intends to adhere to its long-
standing pick-and-choose approach to international law and standards. In its May 2000
recommendations, for cxample, the Committee against Torturc had urged the USA to
withdraw all the conditions it had attached to its ratification of CAT in 1994, This included
the USA’s reservation to Article 16 of the treaty which calls on the Statc Party to prevent
crucl, inhuman or degrading trcatment “in any territory under its jurisdiction™ Upon
ratification, the USA had said that would be bound by Article 16 only to the extent that it
alrcady was so bound under the US Constitution. In its 6 May 2005 submission to the
Committee against Torture, the US administration stated that it would not withdraw this or
any other conditions attached to its ratification of the CAT, as the Committee had requested,
because “there have been no developments in the interim which have caused the United States
to revise its view of the continuing validity and necessity of the[se] conditions™.

However, there have been developments on this issuc, with the USA’s reservation to
Article 16 being linked to abuses that have been authorized and alleged in the “war on terror”,
as Amnesty Intcrnational pointed out in its report, {/SA: Human dignity denied: Torture and
accountabilily in the ‘war on terror’, issued in October 2004." Indced, in January 2005, the
then nominee for US Attorney General, Alberto Gonzales, wrote the following among his
responses to a US Senator concerned about the nominee’s possible responsibility for human
rights violations in the “war on terror” and his earlier refusal to given an unequivocal answer
to the question of whether or not it was legally permissible for US personnel to engage in
cruel, inhuman or degrading treatment “that docs not rise to the level of torture™

“|T/he only legal prohibition on cruel, inhuman or degrading treatment comes from
the international legal obligation created by the CAT itself. The Senate’s reservation,
however, limited Article 16 to requiring the United States 10 prevent conduct already
prohibited by the Fifth, EKighth, and Fourteenth Amendments. Those amendments,
moreover, are themselves limited in application. The Fourteenth Amendment [right to
equality before the law| does nor apply to the federal government, but rather ro the
States. The Kighth Amendment |prohibition on crucl and unusual punishments| Aas
long been held by ihe Supreme Couri (o apply solely lo punishment imposed in ihe
criminal justice system. Iinally. the Supreme Court has squarely held that the I'ifih
Amendment |right to duc process| does not provide rights for aliens unconnected to
the United States who are overseas. Thus, as a direct resull of the reservation the
Senate attached to the CAT, the Department of Justice has concluded that under
Article 16 there is no legal obligation under the CAT on cruel, inhuman or degrading
treatment with respect to aliens overseas™ "

The USA’s May 2005 submission to the Committee against Torture also paints a
picture of the US judicial system reasserting itself over the detentions in Guantanamo. It notes
that the habeas corpus petitions filed in federal court involve detainces from many countrics,
including Yemen, Saudi Arabia, Kuwait. Morocco, Algeria, Bahrain, Tunisia, Jordan, Sudan,
Syria, Mauritania, China, Egypt, Libya, Palestine, Chad, Qatar, Kazakhstan, Tajikistan,
Uganda, [raq. Australia, Canada, Somalia, Turkey, Afghanistan, Pakistan and Ethiopia. It
notes that the courts have access to the CSRT records from Guantanamo, that lawyers have

' See pages 170-172, USA: Human dignity denied: Torture and accountability in the war on terror’,
AMR 351/145/2004, 27 October 2004, htip:/fweb anmesty.org/ibrarv/index/ENGAMRS 11452004,

'¥ Responses of Alberto R. Gonzales, Nominee (o be Allorney General, (o the writlen questions ol
Scnator Diannc Feinstein. January 2005,




154

been able to visit detainees in Guantinamo,' and that the courts “may address allegations of
mistreatment that have arisen with respect to Guantanamo Bay.”

The picture the administration provides to the Committee is far from full, however. It
does not portray the extent to which the government is resisting due process every step of the
way. By sceking the narrowest possible interpretation of the Rasu/ decision, and by appealing
every court ruling that goes against it, it is ensuring that the detainees remain in their legal
vacuum. Although the government’s report to the Committee notes that about 55 habeas
corpus petitions involving 153 detainees had been filed by 27 April 20057 it did not explain
that one reason why only about a third of those still held in Guantanamo had had petitions
filed on their behalf was because the government has placed obstacles in the way of detainces
finding lawyers to represent them and in the way of lawyers identifying the detainees who
want representation. As described in Section 6 below, there is also evidence that Guantanamo
interrogators have adopted ploys to undermine detaince/lawyer relationships in those cases
where legal representation has been initiated.

On the question of the treatment of detainecs, the USA’s report to the Committee
paints a similarly one-sided picture. All “enemy combatants™, it claims, “get state-of-the-art
medical and dental care™. Yet, as detailed further below, numerous detainces have alleged that
the medical and dental carc provided has been slow and on some occasions withheld as part
of a punitive and coercive regime. The USA insists to the Committee that “detainees write to
and reccive mail from their familics and friends™. Yet, throughout the detentions, there has
been evidence that this system of communications has been slow, over-censored. and even
manipulated by the authorities to punish or coerce detainees. US habeas lawyers for some
Yemeni detainees in Guantanamo have recently revealed that their “clients report that mail
from their relatives arrives months later, if at all, and is very heavily redacted. Often the only
part that they can read is the greeting, conclusion, and signature... In December 2004, [Abd
Al Malik Abd Al Wahab] rcported that his last picce of mail he received had been five
months ago — a letter that had taken ten months to reach him. [Fellow detainee] Jamal Mar’i
receives one out of every ten letters sent to him by his family. A recent letter from his seven-
vear-old daughter referred to many other letters that he never received.” The USA’s report to
the Committee against Torture goes on to assert that “enemy combatants at Guantanamo may
worship as desired and in accordance with their beliefs”. As Amnesty International has
detailed clsewhere, and updates in Scction 12 of this current report, there is evidence that
detainees have been subjected to religious intolerance by their captors, and to interrogation
techniques that play on their particular religious sensitivities.”

In this report, illustrated with cases throughout, Amnesty International concludes that
hypocrisy, an overarching war mentality, and a disregard for basic human rights principles
and international legal obligations continue to mark the USA’s “war on terror”. Serious
human rights violations, affecting thousands of detainees and their families, have been the
result. The rule of law, and therefore, ultimately, sceurity, is being undermined, as is any
moral credibility the USA claims to have in seeking to advance human rights in the world.
Indeed, the USA’s conduct threatens to legitimize repressive conduct by other governments.
With this report, the latest in a serics of papers on US conduct in the “war on terror”,
Amnesty International continues to campaign for the USA to change course and bring its
policies and practices into line with international law and standards.

" As of late April 2005, according to the US submission to the Committee, only 74 out of more than
500 detainees, including some since released, had been seen by lawyers.

“ By 3 May 2003, this had risen (o 168 defainees (nol all nationalities known) named in 61 petitions.
' Scc, for cxample, pages 30-36, USA: ITuman dignity denied, supra, note 17,
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2. Violating human rights erodes security and trust in government
The United States strengthens its national security when it promotes... a world in which states
have governments that are responsible and obey, as it were. the rules of the road.
US Under Secretary of Defense, February 2005

The Department of Defense recently published on its website a six-page unclassified
document giving information about the Guantanamo detainces.” Even providing the minimal
information contained in it was an unusual step for an administration that has been highly
secretive about those held in the naval base. The document begins with the following:

“The US Government currently maintains custody of approximately 350 enemy
combatants in the Global War on Terrorism at Guantanamo Bay, Cuba™ Many of
these enemy combatanis are highly irained. dangerous members of al-Qaida, its
related tervorist networks, and the former Taliban regime. More than 4,000 reports
capture information provided by these detainees, much of it corroborated by other
imelligence reporting. This unprecedented body of information has expanded our
understanding of al-Qaida and other terrorist organizations and continues to prove
valuable ...

The Joint Task Force, Guantanamo Bay (JIF-GTMO) remains the single best
repository of al-Qaida information in the Department of Defense... GIMO is
currently the only DoD strategic interrogation center and will remain useful as long
as the war on ferrorism is underway and new enemy combatants ave captured and
sent there. The lessons learned at GTMO have advanced both the operational art of
intelligence, and the development of strategic interrogations doctrine.”

The document claims that the detainees in Guantanamo, despite most of them having
been held for more than three years, continue to provide “uscful information™ to support
ongoing military operations in Afghanistan. It statcs that the detainces have “provided
information on individuals connected to al-Qaida’s pursuit of chemical, biological, and
nuclear weapons™. [t claims that detainces have also provided “information about al-Qaida
operatives who remain at large as well as numerous al-Qaida, Taliban, and anti-coalition
militia members who remain active in Central Asia, Europe, and the United States.” In
addition, it says that dctainces “provide information that helps sort out legitimate financial
activity from illegitimate terrorist financing information™. It gives details of the sort of skills
and training that individual detainees allegedly possess:

o “Many detainees have been implicated in using, constructing, or being trained to
construct IEDs |improvised explosive devices|™.

e “Over 25 GTMO detainces have been identificd by other detainces as being
facilitators who provided money, documentation, travel, or safe houses™.

e  “Morc than 10 pcreent of the detainces posscss college degrees or obtained other
higher education, often at western colleges, many in the United States. Among these
educated detainees are medical doctors, airplane pilots, aviation specialists, engineers,
divers, translators, and lawvers.”

= Douglas J. Feith, Under Secretary of Defense for Policy, Speech to the Council of Foreign Relations,
17 February 2005.

* JTF-GTMO Information on Detainces.

bitp/fwww . defenselink mil/news/Mar2005/d20050304info pdf

"By 26 April 2005, according to the Pentagon, “approximately 520 detainees remained in
Guantanamo, following the release that day of two detainees “(o the conlrol of the Belgian
government”,
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In addition, the Pentagon document asserts that “we know of several former detainees
from JTF-GTMO that have rejoined the fight against coalition forces. We have been able to
identify at lcast ten by name... Several former GTMO detainees have been killed in combat
with US soldiers and Coalition forces.” The document also lists some alleged statements and
actions by detainees which “provide valuable insights into the mindset of these terrorists and
the continuing threat they pose to the United States and the rest of the world™. [t provides as
an example a case of a detainee who, when informed about the Combatant Status Review
Tribunal process (see below), is alleged to have responded, “Not only am I thinking about
threatening the American public, but the whole world”. Another detainee has allegedly
repeatedly stated that “the United States government is criminals™. The document concludes
with some “contrasting detainee comments”, such as from a detainee who allegedly said: “If
people say there is mistreatment in Cuba with the detainees, those type speaking are wrong,
they treat us like a Muslim not a detainee™.

It is, of course, impossible to verify the claims made in the Pentagon’s document,
precisely because of the secrecy and rejection of judicial or other independent scrutiny that
has marked the US administration’s detention policics and practices. [t should further be
noted that the document has been issued at a time when the administration is doing all it can
to persuade the US courts to leave this policy broadly free of judicial scrutiny. In addition,
Amnesty [nternational would make a number of points in response to the Pentagon document.

» The USA and other countrics face scrious sccurity threats, including those posed by
groups determined to pursue their fight by abusing fundamental human rights without
restraint. Governments have a duty to protect people’s rights from such threats. In so
doing, however, governments must not lose sight of other human rights and of their
obligation to respect them;

» Respeet for human rights is the routc to sccurity not an obstacle to it. This is
recognized by the USA’s own National Security Strategy, which devotes an entire
chapter to asserting that in its pursuit of sccurity, the USA will “stand firmly for the
non-negotiable demands of human dignity”, including the rule of law. Likewise, the
USA’s National Strategy for Combating Terrorism concludes that “a world in which
these values are embraced as standards, not exceptions, will be the best antidote to the
spread of terrorism’;

» There have been massive failures in US intelligence-gathering, both prior to the
attacks of 11 September 2001 and in the context of the stated reasons for invading
Iraq. Using detainces held indefinitely outside the rule of law in order to attempt to
make up for past intelligence failurcs through prolonged interrogation is immoral,
unlawful, unreliable and counter-productive;

> Throughout the “war on terror”, senior members of the US administration have
shown contempt for the presumption of innocence by collectively labelling the
Guantanamo detainees as “terrorists” and “killers™. The Pentagon document persists
in this attitude. This repeated contravention of a basic principle is also dangerous for
the detainees. To be labelled as a “terrorist” is no small thing, and can put a detainee
at futurc risk when eventually relcased. Mohammad Nechle, scized by US agents in
Bosnia and Herzegovina in January 2002 and transported to Guantinamo Bay where
he remains more than three vears later, has summed it up thus: “/n the end the way
that this happened, the way I was brought here and the accusations that brought
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against me, I feel that my fiture has been destroyed. A person does nol even know
whar to say to their kids now. That’s a really big thing.” >

» Prior to the publication of this document, scores of people had been released from
Guantanamo without charge or trial. They, too, had been labelled by the
administration as “cnemy combatants™ and “terrorists”. On return to their countrics,
the vast majority have been released. Their home governments evidently either
belicved that there was no cvidence against the detainees, or that any cvidence was
inadequate, unrcliable or inadmissible.

Yet, still, the Pentagon document asks the rcader to take its claims on trust. The
problem faced by the US administration is that its record in relation to detentions in the “war
on terror” has undermined the credibility of its assertions, whether those assertions take the
form of a stated commitment to human rights, or claims of threats averted due to intelligence
gathered through interrogation. The administration has sought, and continues to seek,
unchecked power for itself. As it has done so, violations of fundamental human rights have
occurred or been proposced, including prolonged incommunicado, scerct and arbitrary
detentions, torture and other cruel, inhuman or degrading treatment, unfair trial proceedings,
detaince transfers without protections, and denial of and resistance to judicial review.

In arecent report to the UN General Assembly, Secretary General Kofi Annan wrote:

“The protection and promotion of the universal values of the rule of law, human
rights and democracy are ends in themselves. They are also essential for a world of
Justice, opportunity and stability. No security agenda and no drive for development
will be successfill unless they are hased on the sure foundation of respect for human
dignity...

I strongly believe that every nation that proclaims the rule of law at home must
respect it abroad and that every nation thai insists on it abroad must enforce it alf
home...

It would be a mistake to treat human rights as though there were a trade-off to be
made between human rights and such goals as security or development. We only
weaken our hand in fighting the horrors of extreme poverty or terrorism if. in our
efforts to do so, we deny the very human rights that these scourges take away from
citizens. Strategies based on the protection of human rights are vital for both our
moral standing and the practicdl effectiveness of our actions.”™

A much repeated but so far hollow promise of President Bush’s administration has
been that the USA will adhere to fundamental principles of human dignity and the rule of law,
including in the context of the “war on terror™. The USA cannot have it both ways. It cannot
spcak the language of human rights while at the samc time violating human rights and
disregarding international law. Either it is for human rights in deed as well as in word, or it
will continue to be denounced as a human rights violator and, cspecially given its power,
reach and influence in the world, a global threat to the rule of law and security.

Whatever the truth about the identities, motivations, associations, previous activities
of and threats posed by the detainees in US custody, none of them fall outside the protections
of international law as the US administration’s policies and practices would suggest.

» Nechle v. Bush. Unclassified records of Combatant Status Review Tribunal, In the US District Court
for the District of Columbia.

* In larger freedom: iowards development, securily and human righs for all. Report of the Secrelary
General, UN Doc. A/9/2005, 21 March 2005, paras. 128, 133 and 140.
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3. Guantanamo detainees — the international legal framework

Conformity with international human vights and humanitarian law is not a weakness in the
fight against terrorism bul a weapon, ensuring the widest international support for actions
and avoiding situations which could provoke misplaced sympathy for terrorists or their
causes ... [The Assembly considers that the US Government has betrayed its own highest
principles in the zeal with which it has attempied o pursue the “war on lerror”. These errors
have perhaps been most manifest in relation to Guantdnamo Bay.

Parliamentary Assembly of the Council of Europe, 26 April 2005%

The international armed conflict in Afghanistan ended in June 2002.%° When that armed
conflict ended, those who were captured by the USA during hostilities™ - and who the USA
was obliged to treat as prisoners of war in the absence of a determination “by a competent
tribunal” that they were not™ - were required to be released, unless charged with criminal
offences.’

Civilians detained in that conflict were entitled to have their detention (“internment™)
reviewed “as soon as possible™ by a “court or administrative board.”* They too were required,
when that conflict ended, to be released, unless charged with recognized criminal offences.”™

Those detained later in Afghanistan, for rcasons rclated to the subsequent non-
international armed conflict there® and transferred to Guantanamo were required, as a
minimum, to have their detention promptly, and thereafter periodically, reviewed.™

Those detained in countries outside of the zones of armed conflict and transferred to
Guantanamo should always have been treated as criminal suspects, therefore subject to
intcrnational human rights law, including the right to a prompt judicial rcview of the
lawfulness of their detention and to release if that detention is deemed unlawful, and if
prosccusté:d to be tricd in proccedings which mect international standards of faimess (sce
below).

The USA has applicd nonc of the above-mentioned provisions of international
humanitarian law and international human rights law in determining the status of the
Guantanamo detainees:

¥ Law/fulness of detentions by the United States in Guantdnamo Bay, Resolution 1433 (2005)
http://assemblv.cos. intMain. asprlink=http://assembly cocint/Documents/Adopted Text/ta0S/ERES 143
3him

* The conflict is deemed to have ended with the conclusion of the Emergency Loya Jirga and the
establishment of a Transitional Authority on 19 June 2002.

* Geneva Convention III, Art. 4 uses the term “persons [belonging (o certain categories]... who have
[allen into the power of the cnemy ™.

* Geneva Convention I1I, Art. 5.

3! Geneva Convention [11, Part 111, Part [V Section 11.

¥ Geneva Convention IV, Art. 43.

** Geneva Convention IV, Art. 133

* The current conflict in Afghanistan is a non-international armed conflict, to which an international
legal framework applies that is different from an international one, mainly Article 3 Common to the
Geneva Conventions, rules of customary international law and international human rights law.

* Under rules of customary international law applicable o non-international armed conflict,
comprising also of rclevant rules of intcrnational law human rights law. Sce, for instance, The
International Committee of the Red Cross (Jean-Marie Henckaerts and Louise Doswald-Beck. eds.).
Customary International Humanitarian Law, Vol 1: Rules (Cambridge: Cambridge University Press,
2005), pp. 347-352.

* Scc for instance Intcrnational Covenant on Civil and Political Rights, Articles 9(3) and 9(4).
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» it has not treated those captured during the international armed conflict in
Afghanistan initially as prisoners of war, pending determination of their status by a
court;

» it has not convened a court to determine whether or not persons captured during the
international armed conflict in Afghanistan arc entitled to prisoncr of war status;

» it has not reviewed promptly the detention of those captured during the subsequent
non-international armed conflict in Afghanistan;

» it has not brought the detention of civilians promptly under judicial review, tried or
released them;

v

it did not, at the close of international hostilites, release the detainees captured during
hostilitics, with the exception of those against whom criminal procedures had been
initiated — in fact, the USA initiated no such procedures.

More than 200 people have been released or transferred from the base, but the USA
was expressly acting, in this as well as in other matters, in pursuit of it own perceived
interests, rather than in compliance with its international legal obligations. As noted further
below, the USA has denied having any such obligations regarding the detainees in
Guantanamo.

In view of the above, Amnesty International believes that all those currently held in
Guantanamo are arbitrarily and unlawfully detained. It continues to call on the USA to either:

e Rclease and repatriate the Guantanamo detaineces, subject to international law and
standards, including the prohibition of returning or transferring a person to a country
where he or she faces a risk of torture, other ill-treatment, unfair trial,
“disappearance”, arbitrary detention or the death penalty;

or:

o Prosecute those suspected of committing internationally recognizable criminal
offences™ in proceedings that meet international standards of fairness, and which do
not include the imposition of the death penalty.

Fair trial standards

Any trials, whatever the status of the person being tried, must be carried out in proceedings
that meet international standards of fairness.”® These standards include:

» All persons must be equal before the courts and tribunals;
» Charges must be for internationally recognisable criminal offences;
»  Trials must commence within a reasonable time;

» All persons arce entitled to a fair and publicsg hearing by a competent, independent and
impartial tribunal established by law;*’

3" Prisoners of wars cannot be charged in connection with their lawful conduct of hostilities.

* See especially Article 14 of the ICCPR, Articles 1, 2(2), 15 and 16 of the UN Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment;

* According to Article 14(1) of the ICCPR, “The press and the public may be excluded from all or part
of a trial for reasons of morals, public order (ordre public) or national security in a democratic society,
or when the interest of the private lives of the parties so requires, or to the extent strictly necessary in
the opinion of the court in special circumsiances where publicity would prejudice the interests of
Justice; but any judgement rendered in a criminal case or in a suit at law shall be made public except
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» All persons must be presumed innocent until proven guilty;

> All persons must have full access to legal counsel of their own choosing, and have
adequate time to prepare their defence;

v

All persons must be informed promptly and in detail in a language which they
understand of the nature and cause of the charge against them;

%

All persons must be tried in their presence;

v

All persons must be able to examine, or have examined, the witnesses against them
and to obtain the attendance and examination of witnesses on their behalf under the
samc conditions as witnesscs against them;

» No persons must be compelled to testify against themselves or to confess guilt;

» Statements or any other material obtained by torture or by crucl, inhuman or
degrading treatment or punishment must not be admissible as evidence (except as
evidence that such treatment took place);

v

All persons convicted of a crime must have the right to have their conviction and
sentence reviewed by a higher tribunal according to law. Reviews must be made by
competent, independent and impartial tribunals, be genuine and go beyond formal
verifications of procedural requirements.

Amnesty International believes that the death penalty must never be imposed, as it
violates the right to life and is the ultimate cruel, inhuman and degrading punishment.

4. Hypocrisy vs. human rights
Societies that respect the rule of law do not provide the executive a blanket authority even in
dealing with exceptional situations. They embrace the vital roles of the judiciary and the
legislature in ensuring that governments take a balanced and law fil approach to complex
issues of national interes!.
United Nations High Commissioner for Human Rights, 2004*'

On or around 29 November 2003, an unidentified shepherd was taken into custody by US
soldiers ncar Husaybah in Iraq. A ycar later, documents obtained under a freedom of
information lawsuit filed by the American Civil Liberties Union (ACLU) and others revealed
that about an hour after the man was detained, one of the soldiers had made a video recording
deseribed as “his own version of the MTV show “Jackass™.** A littlc under a minute in length,
the video begins with the handcuffed detainee being asked to wave to the camera. The soldier
then turns to the camera and states, “T am going to punch this guy in the stomach, this is
Jackass [raq”. He gocs to punch the detaince who manages to avoid a direct hit, causing the

where the interest of juvenile persons otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children.”

1 Principle 5 of the UN Basic Principles on (he Independence of the Judiciary states: “Everyone shall
have the right to be tricd by ordinary courts or tribunals using cstablished legal procedurcs. Tribunals
that do not use the duly established procedures of the legal process shall not be created to displace the
jurisdiction belonging to the ordinary courts or judicial tribunals”. Basic Principles on the
Independence of the Judiciary, adopted by the Seventh UN Congress on the Prevention of Crime and
the Treatment of Offenders held at Milan from 26 August (o 6 September 1985 and endorsed by
General Asscmbly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985,

4 Security under the rule of law. Keynote address of Louise Arbour, UN High Commissioner for
Human Rights. Biennial Conference of the International Commission of Jurists, Berlin, 27 August
2004.

“* In the MTV scrics Jackass, consenting adults arc filmed cngaged in dangerous and puerile stunts.
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soldier to respond, “oh, he moved, hold up, he’s a trickster. we need a camera man™. The
video then shows “an elbow com[ing] straight down in between the detainee’s shoulder blade
|sic]”. It ““shows thc dctainee’s face and what appcars to be an cxpression of pain as he is
going down to the ground... The detainee is helped back up by [a soldier] lifting him by the
flexi cuffs on his wrists... His face is noticeably distressed...”

The film, variously called “Jackass Iraq”, “Our first Iraqi prisoner” and “Our Prisoner
(The Smash)”, was then shown widely on digital camera and laptop computers to other
soldicrs. An army investigation found that “nonc of the soldicrs took it scriously”, rejecting
the notion that the detainee was being abused. Neither of the soldiers directly involved in
making the video “thought that anything they were doing was wrong.”™** Neither, it would
seem, does the US administration believe that it has done any thing fundamentally wrong in its
“war on terror” detention and interrogation policies and practices.

In the build-up to declaring war on Iraq. the US administration cited the Iraqi
government’s disregard for UN Security Council resolutions as well as findings by UN bodies
that the government of Saddam Husscin had committed human rights violations. ** In an
address to the UN General Assembly on 12 September 2002, President George W. Bush
asked: “Are Sccurity Council resolutions to be honoured and enforced, or cast aside without
conscquence?” He continued: “We want the United Nations to be cffective, and respected,
and successful. We want the resolutions of the world’s most important multilateral body to be
enforced. And right now those resolutions are being unilaterally subverted by the Iragi
regime.

The USA must look to its own conduct. Both before and since the invasion of lraq in
March 2003, which itself was premised on flawed intelligence® as well as information
allegedly extracted under torture or ill-treatment,” the US administration’s own policies and
practices in the “war on terror” have contravened Sceurity Council resolutions as well as
recommendations of UN experts and bodies. For example, in Resolution 1456, adopted two
months before the US-led invasion of Iraq, the United Nations Sceurity Council declared that

3 Department of the Army. Headquarters and Headquarters Company, 187 Infantry Regiment.
Mcmorandum for Col [Redacted]. Subject: Commander’s inquiry. Dated: 10 May 2004, This was
released to the American Civil Libertics Union pursuant to a Freedom of Information Act request (scc
below and see www.acluw.org. wivw.achiorg.

M Ibid, Nevertheless, the army investigation concluded, “(he fact that this incident was done as
entertainment. ., does not change the fact that a detainee under US military custody was abused and
publicly humiliatcd”. Amnesty Intcrnational docs not know what action, il any, was taken agains( the
soldicrs involved.

4 Decade of Deception and Defiance. Saddam Hussein’s Defiance of the Uinited Nations. The White
House, 12 September 2002. hitp://www.whilehouse sov/news/teleases/2002/09/iragdecade pdl

6 “We conclude that the Intclligence Community was dead wrong in almost all of its pre-war
judgments about Iraq’s weapons of mass destruction. This was a major intelligence failure”. Letter to
President George W. Bush from the Commission on the Intelligence Capabilities of the United States
Regarding Weapons of Mass Destruction, transmitting the Commission’s final report. 31 March 2005,
4 Secrctary of State Colin Powell told the UN Sccurity Council in February 2003 that a “scnior
terrorist operative” had provided information that the government of Iraq had offered chemical and
biological weapons training to a/-Qa 'ida. This is believed to refer to Ibn al-Shaikh al-Libi, a Libyan
national who was arrested in Pakistan in November 2001 and transferred to secret US custody in
January 2002, According to a former FBI officer, the CIA and FBI vied with each other for control of
the detaince. The CIA cventually gained the upper hand, and was given permission to usc “cnhanced
interrogation techniques™ against “high-value” detainees. Al-Libi was reportedly later transferred to
Egypt for interrogation. Al-Libi is said to have since recanted this information. See, for example,
Torture: The dirty business. Dispatches, Channel 4 TV (UK), 1 March 2005. Al-Libi’s whereabouts
rcmain unknown, although it has been reported that he was cventually taken to Guantdnamo Bay.
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“States must ensure that any measures taken to combat terrorism comply with all their
obligations under international law, and should adopt such measures in accordance with
intcrnational law, in particular international human rights, refugee and humanitarian law™ **
Further resolutions adopted by the Security Council and the General Assembly since then
have reminded states of this obligation. * The USA has failed to amend its conduct
accordingly. At the same time, it has continucd to promote itsclf as a global human rights
champion. According to the US State Department. launching its latest report on human rights
in countries other than the USA, “Promoting human rights is not just an element of our
foreign policy — it is the bedrock of our policy, and our foremost concern” >’

For the past three ycars, the entry on Bosnia and Herzegovina in the US State
Department’s annual Country Reports on Human Rights Practices has, under the heading
“arbitrary arrest, detention or exile”, reported developments in the case of “six Algerian
terrorism suspeets” who were transferred “to the custody of a forcign government™ in January
2002."" The transfer bypassed the courts and an order of the Human Rights Chamber of
Bosnia and Herzegovina, and violated international law.*> The US State Department reported
that in 2002 and 2003, the Human Rights Chamber ruled that the treatment of the men had
violated their treaty-based human rights, including the right not to be arbitrarily deported in
the absence of a fair procedure. In its latest report, issued on 28 February 2005, the State
Department noted that the families of the men “transferred to a foreign government's
custody™ had not yet been paid the compensation ordered by the Human Rights Chamber.

What the State Department has so far failed to point out is that the mysterious
“foreign government” in question is that of the United States of America. It fails to report that
the men in question, cxtrajudicially removed from the sovercign territory of Bosnia and
Herzegovina, have for the past three years been held in virtually incommunicado executive
detention without charge or trial in the US Naval Base in Guantanamo Bay in Cuba. There is
no mention by the State Department of the fact that the US authoritics have responded to the
recent habeas corpus petitions of the men by asserting that they have no rights under treaty or
customary international law to be able to challenge the lawfulness of their detention. It failed
to reveal that in hearings in 2004 the men were instead given a purely executive review of
their detention for which they were allowed neither legal counsel nor access to classified
evidence. At his so-called Combatant Status Review Tribunal (CSRT) hearing in October
2004 onc of the six men, Mohammed Nechle, said:

“We were surprised that we were handed over to the American forces that are present
in Bosnia. We were bound by our hands and our feet. and we were ireated the worst
treatment. I'or 36 hours without food, sleep, water or anything and we were treated

8 UN Doc. $/RES/1456 (2003), 20 January 2003,

“UN Doc. S/RES/1535 (2004); UN Doc. S/RES/1566 (2004); UN Doc. A/RES/58/187, 22 March
2004.

* Remarks upon the State Department’s release of its Country Reports on Human Rights Practices for
2004, Paula J. Dobriansky, Undcr Scerctary of Statc for Global Affairs, Washington, 28 Fcbruary 2005,
! Country Reports on Human Rights Practices 2004, Bureau of Democracy, Human Rights and Labor,
US Department of State. Issued on 28 February 2005. For the reports and entries cited in this paper,
see hitp://www.state. gov/g/dri/hr/c 1470 htm.

°2 Under the 1995 General Framework Agreement [or Peace in Bosnia and Herzegovina (the Daylon
Accords), the Human Rights Chamber was vested with the authority to issuc decisions binding on both
entities as well as the state authorities of Bosnia and Herzegovina (BiH). The Human Rights Chamber
closed down in December 2003. A special Human Rights Commission within the BiH Constitutional
Court has been established wilh the (ask ol dealing with the backlog of cases registered with the
Human Rights Chamber before its closure.




163

the worst treatment ... I used to think that America had respect for human rights when
53

it came to prison.”

The State Department also failed to report that another of the men, Mustafa Ait Idir,
alleged at his CSRT hearing in 2004 that he has been subjected to torture or ill-treatment at
Guantanamo. A lawsuit filed in US court in April 2005 alleges that the following occurred
against him during a cell search:

“The guards secured his hands behind his back and, while he was so restrained, the
guards picked him up and slammed his body and his head into the steel bunk in his
cell. They then threw him on the floor and continued to pound his body and bang his
head into the floor. The guards picked him up again and banged his head on the toilet
in his cell. The guards picked him up again, stuffed Mr Ait Idir's face in the toilet and
repeatedly pressed the flush button. Mr Ait Idir was starting to suffocate, and he
Jfeared he would drown. The guards then carried My Ait Idir outside the cell and
threw him on the ground. His hands still were manacled behind his back. They held
him down and pushed a garden hose into his mouth. They opened the spigot. As the
water rushed in, Mr Ait Idir began 1o choke. The water was coming oul of his mouth
and nose. He could not breathe, and he could not yell to stop or for help. The guards
then 1ook the hose out of his mouth and held it approximately 6 lo 10 inches in front
of his face. He was still being restrained. The water ran full force into his face; he
could not breathe.”

On another occasion, it is alleged that members of an Immediate Response Force
(IRF) at Guantanamo assaulted him:

“While Mr Ait Idir sat on the floor as instructed, the officer spraved chemical irritant
directly into Mr Ait Idir's face. Two or three guards immediately entered the cell
while he was lying on the floor. One forced Mr Ait Idir’s body onto the steel floor of
the cell and jumped on his back. using his knees to pound Mr Ait Idir's body into the
floor. The second guard did the same thing. While they had Mr Ait Idir pinned. the
guards secured his hands behind his back. He was carried out and thrown onto the
crushed stones that surround the cell building. While My Ait Idir was fying bound on
the siones. an IRF member jumped onto the side of Mr Ait Idir's head with his fill
body weight, causing extreme pain. Another IRF member climbed onto Mr Ait Idir’s
back, and while on his back, the IRF members twisted his middle finger and thumb on
his right hand almost io the point of breaking. Two of his knuckles were dislocated,
and he screamed in pain. His middle finger has almost no strength now. He requested
and was refused any medical treatment for the permanent injuries inflicted by the
guards.

Upon information and belief. as a result of that beating, Mr Aid Idir suffered a stroke.
Shortly afier that incident, one half of his face became paralyzed. He was in pain. He
could not eat normally; food and drink leaked from his non-functioning mouth.
Guards teased him because of his condition. Despite visible impairment and his
request to go to the hospital, he did not receive medical treatment for ten days.”™*

The six men of Algerian origin had been arrested in October 2001 by the Bosnian
Federation police on suspicion of involvement in an alleged plot to bomb the US Embassy in

33 Nechle v. Bush. Unclassificd records of Combatant Status Review Tribunal, In the US District Court
for the District of Columbia.

S Oleskey v. LS Department of Defense and Department of Justice. Complaint. US District Court,
District of Massachuselts. The lawsuil is seeking enlorcement of a Freedom ol Information Act request
for the government to relcase any photographic, medical or other cvidence on the cascs.
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Sarajevo. On 17 January 2002, the Investigative Judge of the Federation Supreme Court
ordered their release on the basis that there were no further grounds for their detention.
Although the¢ US Embassy had indicated that it had cvidence linking the men to al-Qa ida
networks and substantiating the allegations of planning the embassy attacks, the US
authorities did not submit any such evidence to the Supreme Court. One of the men, Boudella
Al Haji, questioned about the alleged bombing conspiracy at his CSRT hearing in
Guantanamo on 18 October 2004, said:

“I've been here for three years and these accusations were jusi told to me. Nobody or
any interrogator ever mentioned any of these accusations you are talking to me about
now. I've been here for three years, been through many interrogations and no
inlerruﬁgalor ever mentioned any of these accusations, so how did they come up just
now?”™

Another of the six men told Sabir Lahmar said the same thing at his CSRT hearing on
8 October 2004:

“From my first day in Cuba, I asked the interrogators to question me regarding the
bombing of the Embassy. They tried to avoid asking me questions regarding that
matter. On occasion, they told me they knew I didn't attempt to blow up the Embassy;
they only brought me to Cuba for information. They told me if 1 gave them
information, they would let me go. I refused to talk to them until they addressed the
accusation of the bombing of the Embassy. This lasted for eight months before they
gave up (_)6n me talking. 1 was punished and placed in solitary confinement for three
months.”™

In similar vein, Mohammad Nechle told the CSRT on 19 October 2004:

“We came to this place so they could interrogate us. Now I have been here three
years. Unfortunately I thought the case was about an American embassy and up until
now, no one has directed one question towards me regarding this case. Believe me, |
came 1o this place as a mistake and I think that I was wronged. It was unfair to me...
I have a clear conscience that I am not part of these terrorist organizations. I am not
afraid of anything hecause I am not a terrorist. If you interrogated me for 20 years
Yyou would find that I am Mohammed Nechle...”

In March 2003, the Bosnia and Herzegovina Council of Ministers sent an official
request to the USA calling for the release of the detainees. The US Secretary of State
reportedly responded in a letter indicating that the men would not be released as the US
authoritics needed to investigate them further. 1t remains to be scen how the State Department
will report on these developments in its next human rights publication.

As this casc suggcests, three and a half years into its broadly-defined “war on terror”,
the United States administration is still seeking — and assuming — carfe blanche to detain
without judicial review any forcign national it broadly defines as an “enemy combatant™,
regardless of where outside the USA the detention takes place, and regardless of whether the
person seized was directly involved in any armed hostilities. According to the administration,
such a detainee can be detained without charge or trial until it, the executive, determines that
he or she has no “intelligence value™ or poses no threat to the USA or its allies, or until the
end of the “war”, which, even if recognized, could occur after a detainee’s natural lifespan.

Meanwhile, the USA criticizes other countries for their failure to comply with
intcrnational human rights law and standards. For example, the Statc Department’s latest

** Al Haji v. Bush, Factual relurn from CSRT hearings. US District Court for the District of Columbia.
* Latmarv. Bush. CSRT unclassificd factual return, US District Court for the District of Columbia,
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entry on human rights in North Korea includes the following under the heading “arbitrary
arrest or detention™

“There are no restrictions on the ability of the (Government to detain and imprison
persons at will and to hold them incommunicado. Family members and other
concerned persons reportedly find it virtually impossible to obtain information on
charges against detained persons or the length of their sentences. Judicial review of
detentions does not exist in law or practice”.

Iran is likewise criticized by the USA for the lack of a time limit, in practice, on
incommunicado detention and the abscence of “any judicial means to determine the legality of
detention”. In similar vein, Myanmar (Burma) is brought to task by the US State Department
for its record of arbitrary arrest and incommunicado detention facilitated by the fact that
“there is no provision in the law for judicial determination of the legality of detention™.

Amnesty International welcomes the State Department reports in principle. Under the
Universal Declaration of Human Rights, countries are required to “promote respect for these
rights and freedoms and by progressive measures, national and international, to secure their
universal and effective recognition and observance™ A government makes a mockery of this
commitment, however, when it violates the same rights it says it expects others to respect.”’
Moreover, such an approach undermines the whole system of legal protections. Why should
any other government not then follow the example sct, especially if that example is being set
by one of the most powerful and influential countries in the world?

The US Supreme Court’s ruling in Rasu/ v. Bush on 28 June 2004 that the federal
courts have jurisdiction to consider habeas corpus appeals from foreign detainees held in
Guantanamo Bay raised hopes that, at a minimum, judicial review of the lawfulness of these
detentions, and eventually the detention of foreign nationals held in incommunicado or secret
detention elsewhere outside US sovereign territory, would occur forthwith. These hopes have
been put on hold in the face of an executive arguing for the courts to effectively empty the
Rasul decision of any real meaning.

In January 2003, two federal judges issued the first interpretations of the Rasu/ ruling
when thev responded to habeas corpus petitions from Guantanamo detainees, some of whom
by now had been held for three years without charge or trial. One of the judges ruled in favour
of the government, while the other showed respect for the fundamental human rights of the
detainees (see further below). The administration is appealing to have the conflict between the
two rulings resolved in its favour. Its refusal to recognize international law and standards
relating to detention is keeping the detainees in their legal limbo and their families in distress.
Even if the government eventually loses again in the US Supreme Court, such a ruling may
not occur until some time in 2006, and only then would judicial review on the merits begin.

5" The State Department reports do not include an entry on the USA. In the context of the “war on
terror”, this has led 1o bizarre gaps in reporting on the countries that the USA has invaded. So, for
cxample, the entry on human rights in Iraq in 2003 covers only up to the fall of the government of
Saddam Hussein on 9 April 2003. The next report published in February 2003, picks up only from 28
June 2004 when the Interim Iraqi Government took office. The gap in reporting from 10 April 2003 to
27 June 2004 covers a period when US forces were allegedly responsible for widespread abuses against
detainees in Iraq, including the torture scandal at Abu Ghraib prison. The report covering 2003
describes Abu Ghraib as onc of the prisons “infamous for routine mistrcatment of detainces and
prisoners” under Saddam Hussein. When the report was published in February 2004, the photographs
of US soldiers torturing and ill-treating detainees in Abu Ghraib had not been leaked. although the US
authorities already had them in their possession. However, even in the latest report, no reference o this
scandal was madc.
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Judicial review of the lawfulness of detentions is a fundamental safeguard against
arbitrary detention, torture and ill-treatment, and *“disappearance”. Unsurprisingly, then, with
the US courts having been kept out of reviewing the cases for more than three years, there is
evidence that all these categories of abuse have occurred at the hands of US authorities in the
“war on terror”. Indeed, Amnesty International believes that abuses have been the result of
official policics and policy failurcs and linked to the excecutive decision to leave detainces
unprotected by not only the courts, but also by the prohibition on torture and other cruel,
inhuman or degrading treatment as defined under international humanitarian and human rights
treaties binding on the USA. The US administration still does not believe itself legally bound
by the Geneva Conventions in relation to the detainees in Guantanamo, Afghanistan and in
secret locations, by customary international law, or by the human rights treaty prohibition on
the use of crucl, inhuman or degrading treatment in the case of forcign detainces in US
custody held outside of US sovereign territory. Nor has it expressly abandoned the notion that
the President may in times of war ignore all the USA’s international legal obligations and
order torture, or that torturcrs may be exempted from criminal liability by entering a plea of
“necessity” or “self-defence” (see below).

Neither, apparently, does the administration consider itself bound by the international
prohibition against transferring or returning anvone to a country where they may face torture
or other cruel, inhuman or degrading treatment. Indeed, there is evidence that the USA has
turned this prohibition on its head and “outsourced” torture. It is alleged that countries with a
record of torture — as documented by the US State Department annually — have been
specifically scleeted to receive certain “war on terror” detainces for interrogation. A recent
report quotes a former counterterrorism agent as saying that after 11 September 2001, “Egypt,
Jordan, Malaysia, Thailand, Indonesia, Pakistan, Uzbekistan and even Syria were all asked to
make their detention facilitics and expert interrogators available to the US™.%®

Numecrous detainces are alleged to have been threatened by US interrogators that they
will be sent to such countries. For example, Yemeni Guantanamo detainee Abd Al Malik Al
Wabhab has allegedly been threatened with transfer to Egvpt or Jordan where, he says he was
told by interrogators, “they will torture vou™. > A Bahraini detainee in Guantinamo has
alleged that he was told that he would be “sent to a prison where he would be raped”, and
another Bahraini alleged that he was threatened with being sent to a prison that “would turn
him into a woman™.® Thrcatening to transfer a detaince to a third country that he is “likely to
fear would subject him to torture or death” is one of the interrogation techniques
recommended by the Pentagon’s Working Group report on interrogations in the “war on
terror”, dated April 2003, which remains operational. ® Sct along side this, the State
Department annual report risks becoming a dual-purpose manual — promoting human rights
on the one hand, while providing ideas for US interrogators on how to abuse them on the
other. An FBI document from December 2004, originally classificd as sceret for 23 years but
released under a freedom of information request in early 2003, included reference to the
following observation by FBI agents in Guantanamo Bay: “Agents have seen documentary
cvidence that a detaince was told that his family had been taken into custody and would be
moved to Morocco for interrogation if he did not begin to talk™ (see section 12 below).

f* ‘One huge US jail’. The Guardian Weekend (UK), 19 March 2005.

* He also claims to have been interrogated in Guantanamo by Jordanian intelligence agents, one of
whom allegedly whipped him with a belt.

“ Scc Almurburti et al. v. Bush et al. Mcmorandum Opinion. United Statcs District Court for the
District of Columbia, 14 April 2005,

! Working Group Report on Detainee Interrogations in the Global War on Terrorism: Assessment of
Legal, Historical, Policy, and Operational Considerations, 4 April 2003,

http/Awww. defensclink mil/news/Tun2004/d20040622d0c8 pdf.
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The latest State Department report entry on Sweden notes that “the 2001 repatriation
of two Egyptians gained attention during the year as the result of allegations that the
deportees were subjected to torture in Egypt™. It further notes “calls for a parliamentary
inquiry into the legality of the deportations... and alleged improper cooperation with a foreign
country in the deportations”. What the State Department again fails to record is that the
“forcign country™ in question was the USA.

The two Egyptians were scized by Swedish sccurity police in Stockholm on 18
December 2001, handed to CIA agents at Bromma airport and flown to Egypt on board a US-
registered Gulfstream jet. According to a Swedish police officer who was present at the
deportations, “the Americans they were running the whole situation”.® The detainees had
their clothes cut from them by the masked US agents, were reportedly drugged, made to wear
diapers and overalls, and were handcuffed, shackled, hooded, and strapped to mattresses on
the planc. The alleged torture they subscequently faced in Egypt included cleetric shocks.
While the State Department’s entry on Sweden notes that a parliamentary investigation into
these events was opened in 2004, its entries on other European countries fail to record that
similar investigations were being conducted clsewhere. In [taly and Germany, for example,
officials were investigating allegations that individuals were seized and secretly flown by US
agents to Egypt and Afghanistan where they were allegedly subjected to torture and other
cruel, inhuman or degrading treatment (see Section 14),

Next vear, in its report on human rights in 2003, the State Department will be able to
report that on 22 March 2005, the Chief Parliamentary Ombudsman in Sweden, having
reviewed the Swedish government’s role in the transfer to Egypt of the two detainees,
concluded that the treatment of the two men by the US agents “must be considered to have
been inhuman and thus unacceptable™. He was highly critical of the home authorities. saying
that “the Swedish Security Police lost control of the situation at the airport and during the
transport to Egvpt. The American sccurity personnel took charge... Such total surrender of
power to exercise public authority on Swedish territory is clearly contrary to Swedish law™.*
His words are echoed in those of a Guantanamo detainee taken from Gambia by US agents in
late 2002 and still in the US Naval Base in Cuba more than two years later. He told his
Combatant Status Review Tribunal in September 2004, “in Gambia, the Americans were
running the show...The US was there and in charge from day one. They were not very
respectful to the Gambians™.**

International complicity in apparently unlawful activitics in the context of the “war
on terror” has had other manifestations. In November 2002, for example, with Yemen's
cooperation, the USA killed six people in a car in Yemen in what appear to have been
extrajudicial executions (see also Section 3).% They were targeted because Abu Ali al-
Harithi and the other five occupants of the car were alleged members of al-Qaida." A little
over ayear earlier, the US State Department had said of Israel’s resort to targeted killings:

 paul Forell, Police Inspector, Bromma Airport, Sweden. Interviewed for 7orture: The dirty business.
Dispaltches, Channel 4 TV (UK), 1 March 2005.

® Expulsion to Egypt — a review of the execution by the Security Police of a Government decision to
expel two Egyptian citizens. The Parliamentary Ombudsman, 22 March 2005,

http:/fwww o se/Page aspx?Langnase~end& ObicctClass=DvnamX Document&ld=1625.

S Kl-Banna et al. v. Bush er al. CSRT unclassified factual returns for Bisher al-Rawi (see below).

“ Ammesly International wrote (o President Bush about the killings. It has never received a reply. See:
Yemen/USA: government must not sanction extra-judicial executions, Al Index: AMR 51/168/2002, 8
November 2002, http:/Aweb arrmesty.org/dibrarv/Todex/ENGAMRS | 1682002,

 Although what we now know about the quality of intelligence that the USA has relied upon to detain
individuals in the “war on tetror” (see, [or example, the case of Murat Kurnaz, below), as well as o
invade Iraq, all such claims must be treated with caution.
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“We remain opposed lto targeted killings. We think Israel needs to understand that

1967

targeted killings of Palestinians don't end the violence..”” “We have long made very
clear — we have made known the US Government's opposition to the policy and
practice of targeted killings. and we are going lo continue (o urge the Israelis lo
desist from this policy.”™

The killing of the six people in Yemen was not mentioned in the Yemen entry in the
Statc Department’s human rights report covering 2002 (or 2003 or 2004). Rather than
ordering a thorough, prompt and impartial investigation into the killings, as required under
international standards,” senior US officials instead adopted a celebratory stance. US Deputy
Scerctary of Defense Paul Wolfowitz described the killings as ““a very successful tactical
operation, and one hopes each time you get a success like that, not only have you gotten rid of
somebody dangerous, but to have imposed changes in their tactics and operations and
procedures™. ™ Scerctary Rumsfeld responded to questions about the attack by saying that “it
would be a very good thing if [Abu Ali al-Harithi] were out of business™.”" Today, the White
House website notes the killings under “accomplishments™ in “waging and winning the war
on terror”. 7 A few weceks after the killings, President Bush later said “you can’t hide from
the United States of America. You may hide for a brief period of time, but pretty soon we’re
going to put the spotlight on you, and we’ll bring you to justice... We're working with friends
and allies around the world. And we’re hauling them in, one by one. Some have met their fate
by sudden justice; some are now answering questions at Guantanamo Bay. In either case,
they’re no longer a problem to the United States of America and our friends.”

In the “war on terror”, allies and enemies have been defined in broad and malleable
terms by the USA.™ Onc of those held under the catch-all label of “cnemy combatant™ in
Guantanamo is Omar Deghayes, who was born in Libya but fled to the United Kingdom (UK)
as a child refugee after his father was allegedly tortured and killed. He has alleged that at least
four other governments have been involved in his detention, torture or ill-trcatment. He was
detained in Pakistan in April 2002, and alleges that the authorities there told him he was being
held at the behest of the USA. He has said that he was tortured and ill-treated by government
agents in Pakistan, including by “systematic beatings”, having his head pushed under water
“until I was almost drowned”, stress positions, being subjected to electric shocks from a hand-
held device, possibly a stun weapon, and being put in a room which was “all painted black
and white, with dim lights™ in which there were “very large snakes in glass boxes™. He said
that he was threatened with being left in the room with the snakes let out of the boxes. He has
also alleged that he was interrogated by British and US intelligence officers in Pakistan
during a period when he was further ill-treated. He has stated that, once transferred to US
custody in Afghanistan, he was subjected to food deprivation, stripping, beatings, hooding,

 Richard Boucher, State Department Daily Press Briefing, 27 August 2001

 Phillip Reeker, State Department Daily Press Briefing, 21 August 2001,

 Principle 9, UN Principles on (he Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Exccutions.

“ Deputy Secretary Wolfowitz interview with CNN International. 5 November 2002, Department of
Defense news transcript.

! Department of Defense news briefing. 4 November 2002.

2 “In November 2002, Yemeni authorities allowed a US Predator drone to kill six al Qaeda operatives
in Yemen, including senior al Qacda lcader Abu Ali al-Harithi”. Waging and winning the war on terror:
The White House.

 President Rallies Troops at I'ort Hood. Fort Hood, Texas, 3 January 2003. White House transcript.

™ See, for instance, Official pariak Sudan valuable io America’s war on ferrorism. Los Angeles Times,
29 April 2005,
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shackling, and forced kneeling, and in Guantinamo that he was subjected to solitary
confinement and brutal cell extractions (see Section 12).”

Omar Deghayes has also claimed that he was twice interrogated by Libyan agents in
Guantanamo, on 9 and 11 September 2004. He alleged that the US military authorities took
him to an intcrrogation room with the air-conditioning on maximum and left him there for
several hours, shackled and freezing cold. Eventually, at around midnight on 9 September
2004, four Libyan agents and three US personnel in civilian clothes entered the room. He was
intcrrogated for around threc hours by the Libyan agents, and again two days later. The agents
allegedly made veiled threats of violence and death against him if he should ever be returned
to Libva, and showed him pictures of scvercly beaten Libyan dissidents.

Amnesty International has since been informed that on 8 September 2004, the day
before Omar Deghayes savs he was first interrogated by Libvan agents, a US-registered
Gulfstream jet, registration N8068V, flew direct from Tripoli in Libya to Guantanamo Bay.
The same plane has allegedly been used in secret transfers of detainees, including the above
casc of the two Egyptians deported from Sweden in December 2001 to alleged torture in
Egvpt (also see Section 14). Was it carrying Libyan agents this time? Did such agents
interrogate other Libyan nationals held in Guantanamo, of whom there arc at least two?

The State Department’s latest human rights report notes that allegations of torture in
Libva “were difficult to corroborate because many prisoncrs were held incommunicado™; so,
too, in the case of detainees in US custody in Guantanamo, Afghanistan and elsewhere (Omar
Deghayes™ allegations have only emerged since a lawyer gained access to him in 2005). In
May 2004, Amnesty International raised allegations that a Chinese government delegation
had visited Guantanamo in September 2002 and participated in interrogations of Chinese
ethnic Uighur detainees held there. 1t is alleged that during this time, the detainees were
subjected to intimidation and thrcats, and to intcrrogation tcchniques such as cnvironmental
(temperature) manipulation, forced sitting for many hours, and sleep deprivation, some of
which was on the instruction of the Chinese delegation.™ There has been no satisfactory
response to these allegations from the US government, whose State Department annually
criticizes the Chinese authorities for failing to take “sufficient measures to end [torture and
ill-trcatment]”.

Amnesty International and other international human rights organizations continue to
be denied access to the detainees in Guantanamo, exactly what the US State Department
criticizes the Chinese authorities for. In its latest report, the Department noted that the UN
Working Group on Arbitrary Detention was given access to some detention facilitics in China
during 2004. Not so in the casc of the USA, which has denied the Working Group and other
UN experts access to its “war on terror” detainees and has rejected their criticisms of the
USA’s treatment of the detainees (sce below).

While torture and ill-treatment are facilitated by the absence of external scrutiny that
characterizes sceret or incommunicado detention, such conditions can in themselves amount
to such treatment and also be used to coerce detainees into making “confessions™ or other
statements against themselves or others. Evidence extracted under torture or other coercion —
the reliability of which will always be suspect — can be admitted by the Combatant Status
Review Tribunals and Administrative Review Boards — executive bodies that, respectively,
determine whether cach Guantanamo detainee is an “cnemy combatant”™ and then, annually,
whether he remains a sceurity risk or of intelligence valuc.

5 Unclassified information on Omar Deghayes, dated 30 March 2005,
" Ammesly International Urgent Action. Further information on UA 356/03. Al Index: AMR
51/090/2004, 25 May 2004. http;/fweb. amnesty. org/Aibrary/Inde ENGAMRS 10902004
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Similarly, the rules for US military commissions — set up under a presidential
Military Order to “try” only foreign nationals — do not exclude the use of evidence extracted
under torture or other coercion, in violation of intcrnational standards against torturc and ill-
treatment and for fair trial.” These military commissions are executive bodies — not
independent or impartial courts — whose rules are determined by the executive, whose
personnel are sclected by the exccutive, and whose final decisions the cxccutive vets,
including whether a condemned defendant lives or dies. Time spent in executive detention as
an “enemy combatant”, however long, is not to be considered as time already served if an
individual is sentenced to a term of imprisonment by a military commission. [n the event of
an acquittal, it is the executive who will decide whether to release the detainee or place him or
her back in indefinite detention as an “enemy combatant”.

President George W. Bush — under whose “wartime™ powers as Commander-in-Chief
of the Armed Forces all this is being justified — said of the Guantanamo dctainees shortly after
making six of them the first to be eligible for trial by military commission that “the only thing
I know for certain is that these are bad people”. ™ It seems that, according to this
administration, “bad pcople”, as determined by the President, have no rights. Thus, the
Military Order under which the commissions are set up states that no one held under it will
“be privileged to seek any remedy or maintain any proceeding” in any US, foreign, or
international court. It states that it ““is not intended to and does not create any right, benefit, or
privilege, substantive or procedural, enforceable at law or equity by any party, against the
United States, its departments, agencies or other entities, its officers or employees, or any
other person™.” This is repeated in the instructions for the military commissions themselves,
which also add that: ““alleged non-compliance with an Instruction does not, of itself, constitute
error, give rise to judicial review, or establish a right to relief for the Accused or any other
person.”*® As the American College of Trial Lawyers wrote in March 2003: “It appears that
the content of the [Military] Order and the [military commission]| Procedures, particularly the
exclusion of US citizens from their reach and the placement of the detainees at Guantanamo,
were carcfully designed to cvade judicial scrutiny and to test the limits of the President’s
constitutional authority.”' More than two years later, the administration is still engaged in
this bid for unchecked executive power.

Surely such executive excess would be condemned by the USA if it were happening
in another country? In its latest human rights report, for example, the State Department’s
entry on Syria contains the following under “Denial of Fair Public Trial™:

“The Constitution provides for an independent judiciary; however, the Supreme State
Security Court (SSSC), in dealing with cases of alleged national security violations,
was not independent of executive branch control... The SSSC did not observe the
constitutional provisions safeguarding defendants” rights... In April 2001, the UN
Commission on Human Rights stafed that the procedures of the SSSC are

7 See Article 15 of the UN Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, to which the USA is a state party. See also Human Rights Commitlee,
General Comment 20, Article 7 (Forty-fourth scssion, 1992), Compilation of General Comments and
General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc. HRI/GEN/I/Rev. 1 at
30 (1994), para. 12; CCPR General Comment 13: the right to a fair trial and public hearing by an
independent court-established by law (Art. 14), UN Doc. A/39/40 (1984), para. 14.

“* Press conference of President Bush and Prime Minister Tony Blair, White House, 17 July 2003.

*® Military Order on the Detention, Treatment, and Trial of Certain Non-Citizens in the War Against
Terrorism, 13 November 2001.

% Department of Defense, Military Commission Instruction No. 1. 30 April 2003,

8! Report on Military Commissions for the Trial of Terrorists. American College of Lawyers, March
2003.
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incompatible with the provisions of the International Covenant on Civil and Political
Rights, to which the country is a party”.

The USA has also been criticized by the UN for its plans for trials by military
commissions which would violate fair trial rights under international standards.®® The
criticism has not only been international. In November 2004, a US federal judge ruled that, at
least in one respect, the rules of the US military commissions were unlawful. Specifically, he
noted, “The accused himself may be excluded from proccedings... and cvidence may be
adduced that he will never sec.” The judge pointed out that “such a dramatic deviation” from
the US constitutional right to a fair trial “could not be countenanced in any American court”,
and addced that the right to trial “in onc’s presence”™ is “cstablished as a matter of international

humanitarian and human rights law™.

In its most rccent human rights report, as in previous reports, the State Department
criticized Libya’s special revolutionary or national security courts, such as the People’s Court,
noting that trials in these bodies “often are held in secret or even in the absence of the
accuscd.” The State Department will be able to report next year that, in a historic ruling on 12
January 2003, Libya’s parliament abolished the People’s Court. Amnesty International has
welcomed this development as an important step forward for human rights in Libya. There
has been no such move on the USA’s military commissions, however. The administration has
appealed the judge’s ruling, which it has characterized as “an extraordinary intrusion into the
Exceutive’s power”. ™

It was the case of a Libvan national held in Guantanamo Bay, Faren Gherebi, which
led the US Court of Appeals for the Ninth Circuit to issuc the following rejection of the US
administration’s theory that it possesses “unchecked authority”™. The court said that “even in
times of national emergency — indeed, particularly in such times — it is the obligation of the
Judicial Branch...to prevent the Exceutive Branch from running roughshod over the rights of
citizens and aliens alike™. It continued:

“Under the government's theory, it is free to imprison Gherebi indefinitely along with
hundreds of other citizens of foreign countries, friendly nations among them, and to
do with Gherebi and these detainees as it will. when it pleases, without any
compliance with any rule of law of any kind.. Indeed. at oral argumeni. the
government advised us that its position would be the same even if the claims were
that it was engaging in acts of torture or it was summarily executing the detainees. 1o
our knowledge, prior io the current detention at Guantanamo, the US government has
never before asserted such a grave and startling proposition.”

2.0n 7 July 2003, after President Bush made six foreign nationals eligible for trial by military
commission, the UN Special Rapporteur on the independence of judges and lawyers expressed “alarm”™
at a move he said violatcd UN General Assembly and Sccurity Council resolutions. He recalled his 16
November 2001 urgent appeal to the USA concerning President Bush’s Military Order of 13 November
which allows for trial by military commission. The Special Rapporteur expressed his concerns over a
number of issues, including “the rule of law and equality belore the law; fair trial procedures...; the
sclection and composition of thosc who sit on the commission, and appcal procedurcs which violate
fundamental principles of judicial independence.” See United Nations rights expert ‘alarmed’ over
United States implementation of Military Order. UN Press Release, 7 July 2003 . More than two and a
half years later, the USA had still not replied to his appeal.

¥ Hamdan v Rumsfeld. Memorandum Opinion, US District Court for the District of Columbia, 8
November 2004,

¥ Hamdan v. Rumsfeld, Brief for appellants. In the US Court of Appeals for the District of Columbia
Circuit, 8 December 2004,

5 Gherebiv. Bush, US Court of Appeals for the Ninth Circuil, opinion filed 18 December 2003,
amendcd 8 July 2004,
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By the end of April 2005, Faren Gherebi remained in custody in Guantanamo Bay in
essentially unchanged conditions. * Despite the US Supreme Court’s Rasul ruling, and
widespread international condemnation, including from its allics as well as from UN experts
and bodies, the US administration continues to cling to policies that deny fundamental human
rights. It has not expressly and for all agencies rejected interrogation techniques that violate
the prohibition on torturc or ill-trcatment. [t has not rejected the use of sceret or
incommunicado detention. It has not rejected the use of military commissions. It maintains its
attachment to the denial of the full rights of habeas corpus to hundreds of foreign detainees.

Indeed the administration appears to view its problem as one of presentation rather
than substance. In 2002, the White House announced that it would set up the Office of Global
Communications in part to counter perceptions around the world that that “the United States
is arrogant, hypocritical, self-absorbed, self-indulgent, and contemptuous of others”. ¥’
Amnesty International pointed out that in the arca of human rights, at lcast, the US
administration would need to “move beyond public relations and into substantive change if it
wished to improve its reputation abroad.”™ Two and a half years later, the organization
regrets that the same advice is still valid.

The Director of the Defense Intelligence Agency pointed out to the Senate Armed
Services Committee in March 2005 that: “Multiple polls show favourable ratings for the
United States in the Muslim world at all-time lows. A large majority of Jordanians oppose the
War on Terrorism, and believe Iragis will be “worse off” in the long term... Across the
Middle East, surveys report suspicion over US motivation for the War on Terrorism.
Overwhelming majorities in Morocco, Jordan, and Saudi Arabia believe the US has a
negative policy toward the Arab world.”™

The US State Department has said that ““it’s obvious that the American image in the
world has suffercd”, and has pointed to the need for “a more cffective portrayal of the United
States™.” On 14 March 2005, announcing the nomination of Karen Hughes as Under
Scerctary of State for Public Diplomacy and Public Affairs, Scerctary of State Condolcezza
Rice noted that “too few in the world... know of the value we place on international
institutions and the rule of law”. The nominee herself stated her commitment to “share our
country’s good heart and our idcalism and our valucs with the world”, and to “always do my

% A CSRT determined that he was an “enemy combatant™ on 27 September 2004, The detainee did not
attend the hearing. The CSRT panel of (hree military oflicers relied on classified and unclassified
evidence in reaching their unanimous decision on the same day as the hearing.

¥ Public diplomacy: A strategy for reform. A report of an Independent Task Force on Public
Diplomacy sponsorcd by the Council on Forcign Relations. 30 July 2002.

S USA: Human rights v. public relations, Al Index: AMR 51/140/2002, August 2002,

hitp/Aweb. amnesiv.oradlibrary/Tndex FNGAMRSI 11402002,

¥ Current and Projected National Security Threals to the United States. Vice Admiral Lowell E.
Jacoby, US Navy, Director, Defense Intelligence Agency. Statement for the Record, Senate Armed
Services Committee, 17 March 2005. A Pentagon taskforce noted in September 2004 that there is
“widespread animosity toward (he United States and its policies. A year and a hall afler going o war in
Iraq. Arab/Muslim anger has intensificd. .. The war has increascd mistrust of America in Europe,
weakened support for the war on terrorism. and undermined US credibility worldwide.” The taskforce
stated that “nothing shapes US policies and global perceptions of US foreign and national security
objectives more powerfully than the President’s statements and actions, and those of senior officials...
Policies will not succeed unless they are communicated Lo global and domestic audiences in ways that
arc credible... Words in tonc and substance should avoid offence where possible; messages should
seek to reduce, not increase, perceptions of arrogance, opportunism, and double standards.” Report of
the Defense Science Board Task Force on Strategic Communication. Office of the Under Secretary of
Delense lor Acquisition, Technology and Logistics, Washington, DC. Seplember 2004,

* Richard Boucher, Statc Department Daily Press Bricfing, 14 March 2005,
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best to stand for what President Bush has called the non-negotiable demands of human
dignity”, including “the rule of law”, “limits on the power of the state”, and “equal justice”™.”"
She faces an uphill task in the absence of substantive change in her government’s policics,
which tell a different story.

The State Department’s annual criticisms of the human rights records of other
countries will inevitably lead to accusations of double standards and be drained of moral
power as long as the USA fails to put its own housc in order. Why, for example, should the
Cuban authoritics respond constructively to the State Department’s criticism that in 2004
Cuba “did not permit independent monitoring of prison conditions by international or national
human rights monitoring groups™, or that members of the Cuban sccurity forces “sometimes
beat and otherwise abused” detainees and prisoners? After all, in the southeast corner of
Cuba, the US government continues to operate a military detention camp in which detainees
have been kept virtually incommunicado without charge or judicial review for more than
three years. With international human rights monitors denied access. evidence that detainees
held in the base have been subjected to torture and ill-treatment continues to mount.

As the new Under Secretary of State for Public Diplomacy and Public Affairs pointed
out, President Bush has repeatedly professed the USA™s commitment to the “non-negotiable
demands of human dignity™, including the rule of law, limits on the power of the statc, and
equal justice. Such promises, however, have been rendered meaningless by the USA’'s
conduct towards dctainces held in the “war on terror”. The executive must change its policics,
not the way that it presents them. At the same time, the judiciary and the legislature must
provide the necessary check on the executive.

“The rule of law and separation of powers not only constitute the pillars of the system
of democracy but also open the way to an administration of justice that provides
guarantees of independence, impartialily and (ransparency... [Judicial] monitoring
should not be perceived as part of an institutional rivalry between the judicial,
executive and legislative powers. but acts as a means of containing any authoritarion
excesses and ensuring the supremacy of the law under all circumstances... [T]he
desire to restrict or even suspend this judicial power would be tantamount to

2 92

impairing the independence of justice”.

5. Human rights law rejected by a war mentality

America is a nation at war... Al the direction of the President, we will defeat adversaries at
the time, place, and in the manner of our choosing... Our strengih as a nation state will
continue to be challenged by those who employ a strategy of the weak using international fora,
Judicial processes, and terrorism.

US National Defense Strategy, March 2005

In the early hours of 10 December 2003, human rights day, a 20-year-old Iraqi youth heard a
knock on the door of his home in Mosul. He later recalled through an interpreter:

“I was studying in the morning because I am a student. It was around 05.00. It was a
Wednesday. There was a knock at my door so I answered it. American soldiers came
in and took me outside and arrested me. They rold me they were there for my father.

°I Announcement of nominations of Karen P. Hughes as Under Secretary of State for Public Diplomacy
and Public Affairs and Dina Powell as Assistant Secretary of State for Educational and Cultural AfTairs.
Benjamin Franklin Room, State Department, Washington, DC. 14 March 2005, Statc Department
transcript.

2 Report of the Special Rapporteur on the independence of judges and lawyers, UN Doc.
E/CN.4/2004/60, 31 December 2003, paras. 28 and 29.

* The National Defensc Strategy of the United States of America, March 2003,
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They also arrested my brother and my father. I complained because my father is old
and my brother is sick. My brother has many physical problems. My mother was
crying.”

In a handwritten statement, among documents released under the ACLU’s freedom of
information lawsuit, he told army investigators how he came to have a broken lower jaw:

“After that, they tied my brother and futher and my hands and look us 1o their
quarters. There, they put bags on our heads and took us to a room which contains a
vocal device (so big recorder) and rised its voice so loudly and started torturing us
with many kinds of torture like stand and sit down, pour cold water on our bodies at
night and beat us during the day and didn 't give us food and even water except one
time for two days. (The period of our torture).

During the time of torture, the bag was on my head, when one of the soldiers drew me
till I came near the wall, then he kicked me a very strong kick on my face even my
teeth were broken. Also my down jaw broke (several fractures). After I've injured,
they took me to another room and fold me to say that I've fallen down and no one
beated me. Then they transferred me from Mosul to Baghdad without treatment of my
wounds.”

An army investigator concluded that the detainee’s jaw had been broken as the result
of an “intentional act”. A factor that contributed to the injury was a detention regime in the
US facility where abuses were systematic — detainees were physically exercised to the point
of exhaustion, subjected to sleep deprivation, physical assault, loud music blasted from metre-
high loudspeakers, and hooding. “There is evidence”, the investigator wrote, that military
intelligence personnel and/or translators “engaged in physical torture of the detainees™ **

In its October 2004 rcport on torturc and accountability in the “war on terror”,
Amnesty International concluded that senior US military and civilian officials had set a
climate, both through words and actions, conducive to torture and ill-treatment.” Indeed, one
of the members of the Independent Panel to Review Department of Defense Detention
Operations (Schlesinger Pancl), which reported in August 2004, suggested that a degree of
responsibility “for the confusion about permissible interrogation techniques extend[s] all the
way up the chain of command to include the Joint Chicfs of Staff and the Office of the
Secretary of Defense”. * Evidence of a permissive climate contributing to abuses is provided
among documents released in April 2005 to the ACLU.

In November 2003, a US army Staff Sergeant received a letter of reprimand for
failing to “properly supervise detainee interrogation operations™ at a US detention facility in
Tikrit, Iraq, in which detainees had been abused.”’ In rebutting the reprimand, the Staff
Sergeant suggested that at least one of the soldiers in question had committed abuses
belicving that such actions would be approved of by those higher up the chain of command:

“I firmly believe thar |redacted] took the actions he did, partially, due to his
perceplion of the command climate of the division as a whole. Comments made by
senior leaders regarding detainees such as ‘They are not FPWs [enemy prisoners of
war|. They are terrorists and will be treated as such’ have caused a great deal of

* Memorandum for Record. AR 15-6 investigation into the broken jaw injury of |redacted|.
Department of the Army, Oflice of the Stall Judge Advocate, Mosul, Iraq, 31 December 2003.

% USA: Human dignity denied: supra, note 17.

% Dr Harold Brown, former US Secretary of Defense. written testimony to Senate Armed Services
Committee, 9 September 2004.

" Memorandum for Stafl Sergeant [redacled]. 104% Military Intelligence Battalion, 4t Infantry
Division (Mcchanized), Tikrit, Iraq. Subjcct: Written Reprimand. Date: 6 November 2003,
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confusion as to the status of the delainees. Additionally. personnel at the
[Interrogation Control Element] regularly see detainees who are, in essence, hostages.
They are normally arrested by Coalition Forces because they are family members of
individuals who have been targeted by a brigade based on accusations thal may or
may not be true, to be released. supposedly, when and if the targeted individual
surrenders himself... 1 know that |redacted] has himself witnessed senior leaders at
briefings, reporiing that they have taken such detainees, with the command giving
their tacit approval. In hindsight, it seems clear that, considering the seeming
approval of these and other tactics by the senior command, it is a short jump of the
imagination that allows actions such as those commiited by [redacted], 10 become not
only ftolerated, but encouraged. This situation is made worse with messages from
higher echelons soliciting lists of alternative interrogation techmniques and the usage
of phrases such as ... the gloves are coming off". **

Such a tone has been set by senior US officials. Members of the administration,
including the President as Commander-in-Chief, have repeatedly referred to detainees as
“terrorists” and “killers”. This stance has been adopted throughout the military chain of
command, and throughout the “war on terror”. ™ Other officials have referred to “the gloves
coming off”, '

Meanwhile, hostage-taking bv US troops in Iraq reportedly occured a year and a half
after the Staff Sergeant wrote the above reference to such abuses. On 2 April 2005, two Iraqi
women, Salima al-Batawi and her daughter Aliya al-Batawi, were allegedly taken hostage by
US soldiers who were looking for their male relatives. The two women were held for six days
without charge in a US detention facility after being scized at their home in Baghdad. A note
allegedly left on the gate of their home by the soldiers threatened that the women would
remain in detention unless a male relative gave himself up. Although military personnel
claimed that the women were detained as suspected insurgents in their own right, after her
release Salima al-Batawi was quoted as saying that she had been told that she would be

** Memorandum for Commander, 104" Military Intelligence Battalion, 4™ Infantry Division
(Mechanized), Tikrit, Iraq. Subject: Rebuttal of [redacted] to written reprimand. Date: 9 November
2003. The solicitation of “allcrnative intcrrogation (cchniques”, referred (o by (he Stall Scrgeant, Ied to
the development and c-mail circulation of “wish lists” of techniques developed by military
interrogators in Iraq. One such list included the following: “Open Hand Strikes (face and
midsection)(no distance greater than 24 inches)”; “Pressure Point Manipulation”; “Close Quarter
Confinement”; “White Noise Exposure”; “Sleep Deprivation”; “Stimulus Deprivation”. On this list
was also suggesied a number of other “cocrcive (echniques that may be cmployced hal causc no
pemancnt harm to the subject. These techniques, however, often call for medical personncel to be on
call for unforeseen complications. They include but are not limited to the following: “Phone Book
Strikes” [i.e. hilling with a telephone directory]; “Low Vollage Electrocution™; “Closed-Fist Strikes”;
“Muscle Fatiguc Inducement”. Altcrnative Interrogation Techniques (Wish Listy, 4% Infantry Division
[Tikrit, Iraq).

 “These killers — these are killers.... These are killers. These are terrorists.” President George Bush 28
January 2002. “Remember, these are — (he ones in Guantanamo Bay are killers. They don’t share the
samc valucs we sharc™. President Bush, 20 March 2002, The Guantanamo dctainces arc “terrorists,
enemies of the United States of America”. Army Brigadier General Jay Hood, commander of Joint
Task Force Guantanamo, 21 March 2005.

1% On 26 September 2002, the former chief of the C1A’s Counterterrorist Center, Cofer Black, told the
Senate and House Intelligence Committees that the only detail he would give of the “highly classified
arca” of “opcrational flexibility” was that “there was bforc 9/11 and after 9/117 and that “after 9/11 the
gloves come off”. It is alleged that the General Counsel of the Department of Defense authorized US
detainee John Walker Lindh’s interrogator to “take the gloves off” during his interrogation in late 2001
in Alghanistan. Prison interrogaiors’ gloves came off before 4bu Ghraib, New York Times, 9 June
2004,
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. . 101 . - .
detained until her sons gave themselves up. ~ International humanitarian and human rights

law prohibits the taking of hostages and arbitrary detentions.'”

In a kevnote address to the International Summit on Democracy, Terrorism and
Security, in Madrid, Spain, on 10 March 2005, UN Secretary General Kofi Annan pointed out
that “international human rights experts. including thosc of the UN system. arc unanimous in
finding that many measures which States are currently adopting to counter terrorism infringe
on human rights and fundamental freedoms.™ He continued:

“Human rights law makes ample provision for counter-terrorist action, even in the
most exceptional circumstances. But compromising human rights canmot serve the
struggle against terrvorism. On the contrary, it facilitates achievement of the
terrorist’s objective by ceding to him the moral high ground, and provoking tension,
hatred and mistrust of government among precisely those parts of the population
where he is most likely to find recruits. Upholding human righis is not merely
compatible with successful counter-terrorism strategy. It is an essential element” '™

A month earlier, on 4 February 2005, six United Nations human rights experts —
whose mandates include torture, “disappearances”, arbitrary detention, the independence of
judges and lawvers, and health, had expressed “serious concerns™ about the USA’s “war on
terror” detainees. and reiterated that:

“the right and duty of all States to use all lawful means to protect their citizens
against death and destruction brought about by ferrorisis must be exercised in
conformity with international law, lest the whole cause of the international fight
against terrorism by compromised”. 104

In his report of March 2003, the UN’s Independent Expert on the Situation of Human
Rights in Afghanistan, M. Cherif Bassiouni, wrotc of the reports of abuses by Coalition forces
in Afghanistan that he had received from victims, the Afghan Independent Human Rights
Commission and others. The alleged abuses include: “forced entry into homes, arrest and
detention of nationals and forcigners without legal authority or judicial review, sometimes for
extended periods of time, forced nudity, hooding and sensory deprivation, sleep and food
deprivation, forced squatting and standing for long periods of time in stress positions, sexual
abusc, beatings, torturc and usc of force resulting in death™ ' The UN Independent Expert
continued:

“When these forces direcily engage in practices thai violate or ignore internaiional
human rights and international humanitarian law, they undermine the national

V1S accused of seizing lragi women to force fugitive relatives to give up. The Guardian (UK), 11

April 2005,

1% Common Article 3 to the Geneva Conventions (sce further below) and Article 9.1 of the
International Covenant on Civil and Political Rights.

19 4 global strategy for fighting terrorism. Secretary-General Kofi Annan’s keynote address to the
Closing Plenary of the International Summit on Democracy, Terrorism and Security. Madrid, Spain, 10
March 2005,

"™ UN rights experts raise ‘serious concerns’ over detainees at US naval base. UN News Centre, 4
February 2005. The six experts are: Leila Zerrougui, Chairperson-Rapporteur of the Working Group
on Arbitrary Detention; Stephen J. Troope, Chairperson-Rapporteur of the Working Group on Enforced
or Involuntary Disappearances; Manfred Nowak, Special Rapporteur on torture; Paul Hunt, Special
Rapportcur on the right of cveryonce to the cnjoyment of the highest attainable standard of physical and
mental health; Leandro Despouy, Special Rapporteur on the independence of judges and lawyers; and
Cherif Bassiouni, Independent Expert appointed by Secretary-General on the situation of human rights
in Alghanistan.

1% UN Doc: E/CN.4/2005/122, 11 March 2003, para. 44.
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project of establishing a legal basis for the use of force. The impact of abusive
practices and the failure fto rectify potential problems create a dangerous and
negative political environment that threatens the success of the peace process and

overall national reconstruction.””

Professor Bassiouni’s mandate as UN independent expert on Afghanistan was not
renewed at the UN Commission for Human Rights in April 2005. In an interview with the
BBC on 25 April, he suggested that one reason for this was because of his “insistence that |
should be allowed to go to the Bagram and Kandahar military bascs as well as the 14 other
firebases in which the US by its own regulations detains people for up to 14 days without
cven allowing the 1ICRC to sce them.” He reiterated that he had “interviewed a number of
persons who have indicated that they had been arbitrarily arrested, that they had been
tortured” by US forces in Afghanistan. The reason his mandate had not been renewed, he
suggested, was not because “anybody felt the job was done™, but because of US government
pressure not to renew. The interview continued:

Q. Let'’s be clear about this. what you are suggesting is that an independent human
rights monitor mandated by the UN in Afghanistan has been prevented from doing
that job because, you say, the Americans didn’t want you, to put it bluntly, poking
your nose inio whal they were gelling up io in various camps where they were
holding detainees.

A. Thar is correct. In fact what my report does not contain is an exchange of
correspondence I've had with the US ambassador to (reneva... in which he basically
says the United Nations mandate does not include going into areas where American
bases are. He takes the position that the American bases there are above and beyond
the reach of the law "

Whether or not it was US pressure that led to the UN expert’s mandate not being
renewed — at the time of writing, information received by Amnesty International indicates that
it was — an overarching war mentality adopted by the US administration since 11 September
2001 has led it to manipulate or jettison basic human rights protections for detainees. As
noted further below, this has included instances of the USA refusing to recognize that UN
human rights experts have the mandate to raise concerns about US actions in the “war on
terror” on the grounds that the detentions are controlled by the law of armed conflict rather
than human rights law. At the same time, the US administration has adopted its own unilateral
interpretation of international humanitarian law.

Indeed, “following the events of September 11, 2001, a new category of detainee,
enemy combatant (EC), was created for personnel who are not granted or entitled to the
privileges of the Geneva Convention [sic]”.'® In its broadly-defined global “war”, the

administration has defined “enemy combatant™ broadly:

1% Ibid, para. 43. The independent expert has recommended that (he Alghan Government establish a
formal Status of Forces Agreement with the Coalition forces, “detailing the basis for arrcsts, scarch and
seizure and detentions and specifying that these activities must be in accordance with international
human rights and humanitarian law. Detentions must take place in accordance with the United Nations
Standard Minimum Rules for the Treatment of Prisoners, and Coalition forces should be required to
abide by basic human rights standards contained in relevant United Nations instruments. In addition,
detainces should be provided with some form of judicial supcrvision to cnsure that no onc is held
without 4 legal valid basis.” (para. 88).

7 The World Tonight. Interview with Robin Lustig. BBC Radio 4, 25 April 2005,

1% Joint Doctrine for Detainee Operations. Joint Publication 3-63. Final Coordination. Joint Chiefs of
Staff, US Dcpartment of Defensc, 23 March 2005, This notes that “cnemy combatants” may be sub-
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“Any person that US or allied forces could properly detvin under the laws and
customs of war. Itor purposes of the war on terror an enemy combatant includes, but
is not necessarily limited to, a member or agent of Al Qaeda, Taliban, or another
international terrorist organization againsi which the United Siales is engaged in an

armed conflict.”"”

Not only are these so-called “enemy combatants™ denied the protections of the
Geneva Conventions, they are also denied the protections of international human rights law
because the US administration considers that they arc held exclusively under “the laws and
customs of war”, regardless of where in the world they were taken into custody.

The leading authority on provisions of international humanitarian law, or the law of
war, is the ICRC which has stated:

“Irrespective of the motives of their perpetrators, terrorist acts committed outside of
armed conflict should be addressed by means of domestic or international law
enforcement, but not by application of the laws of war.. ‘Terrorism' is a
phenomenon. Both practically and legally, war cannot be waged against a
phenomenon. but only against an identifiable party to an armed conflict. For these
reasons, it would be more appropriate to speak of a multifaceted ‘fight against
terrovism’ rather than a ‘war on terrovism’'... What is important to know is that no
person captured in the fight against tervorism can be considered outside the law.
There is no such thing as a “black hole " in terms of legal protection.”""°

Yet, in seeking to have the post-Rasul habeas corpus petitions of Guantdnamo
detainees dismissed, the executive has rejected the notion that the detainees have any rights
under human rights treaty law or customary international law:

“Customary law iy constantly evolving, thus implying that states can modify their
practices to adapt 1o new or unaniicipated circumstances or challenges... Even if
customary international law proscribed ‘prolonged arbitrary detention’, it is not at
all clear that petitioners’ detention fall within this rubric. The detention here is not
arbitrary. but based on the Military’s determination that pelitioners are enemy
combatants. The treaties cited by petitioners as evidence of customary international
law do not appear to deal with wartime detentions of this type, but rather with
criminal-like matters, and petitioners cite no clear evidence of a consistent and
widespread norm, followed as a matter of legal obligation, that detention of enemy
combatanis in a worldwide war against a terrorist organization is improper.”"!

Such an argument, if accepted, would give a government — any government — a blank
cheque to ignore its obligations under international law for any situation that it defined as a
“war”, “new” or “unanticipated” or for any person that it defined as the “enemy”. In this case,
it follows President Bush’s asscrtion that the “war against terrorism ushers in a new paradigm
[which] requires new thinking in the law of war™.'"* As revealed by a series of previously

categorized into “Low Level Enemy Combatant (LLEC)”, “High Value Detlainee (HVD)”, “Criminal
Dctaince™; “High Value Criminal (HVC)™; “Sccurity Dctaince”.

% Deputy Secretary of Defense global screening criteria, 20 February 2004. Cited in Joint Doctrine for
Detainee Operations, 23 March 2005, ibid.

"¢ tnternational humanitarian law and terrorism: questions and answers. International Committee of
the Red Cross, 3 May 2004.

""" Respondents reply memorandum in support of motion to dismiss or for judgment as a matter of law.
In re Guantanano Detainee Cases. In the United States District Court for the District of Columbia, 16
November 2004,

12 president George W. Bush. Memorandum for the Vice President, the Secretary of State, (he
Sccrctary of Defensce, the Attorney General, the Chicf of Staff to the President, the Dircctor of Central
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secret government documents, the thinking that has been done has been of a sort that looks to
manipulate and bypass the USA’s fundamental international legal obligations. Thus, whatever
“ncw thinking™ has been done, the result has been old abuscs, abuscs which when committed
by other countries warrant an entry in the US State Department annual human rights report.

For itsclf, the US administration maintains that the President’s war powers as
Commander-in-Chief of the Armed Forces provide the executive with a clear mandate to run
this broadly-defined “war on terror” without judicial interference or external scrutiny.
Whatcver the casc may be under the US Constitution — the adnunistration has sought to rely
on US jurisprudence restricting the applicability of the Constitution in the case of federal
government actions outside the USA concerning forcign nationals' ™ — the fact is that there is
no such potential leeway under international law.'*

The administration is even still cngaged in an attempt to extend presidential authority
to seizing US citizens in civilian settings on US soil and subjecting them to indefinite military
detention without criminal charge or trial.'"® Jos¢ Padilla, a US citizen arrested at Chicago
airport in 2002 on the suspicion of planning to dctonate a radioactive “dirty” bomb in the
United States, was removed from the criminal justice system a month later under an executive
order signed by President Bush labelling Padilla as an “enemy combatant”. Since then he has
been held in indcfinite military custody without charge or trial (sce further below). On 28
February 2003, a federal judge ruled in José Padilla’s case, concluding that “this is a law
enforcement matter, not a military matter”™. The judge said that “|t]here were no impediments
whatsoever to the Government bringing charges against him for any one or all of the array of
heinous crimes that he has been effectively accused of committing.” He continued:

Intelligence, the Assistant to the President for National Sccurity Affairs, the Chairman of the Joint
Chicfs of Staff. Subject: Humanc treatment of al Qacda and Taliban detainees. The White Housc. 7
February 2002. hitp://soww gwu.edu/~nsarchiv/NSAEBB/NSAEBR127/02 02.07 pdf.

113 For example, see US Supreme Court decisions Joknson v. Lisentrager, 339 US 763 (1950) and
United States v. Verdugo-Urquidez, 494 US 259 (1990).

" Any situation or individual is covered or protected by cxisting international human rights law or
international humanitarian law (in case of armed conflicts). Human rights are inherent in the human
person, as recognized by the Universal Declaration of Human Rights. Human rights treaty law applies
to cveryone within the (erritory or subject Lo the jurisdiction of the statc concerned, except Lo the extent
that trcaty provisions have been (permissibly) derogated from, in times of cmergency. or a provision of
another body of law, specifically international humanitarian law, justifiably supplants it. Provisions for
the most fundamental human rights, including the right (o life, freedom from torture or ill-treatment
and basic fair trial rights, cannot be derogated from in any circumstances. Since both bodies of law aim
at proleeting the individual, they should be interpreted in a way that gives the grealest possible
protection to the individual. A recent study by the International Committec of the Red Cross notes that:
“international human rights law continues to apply during armed conflicts, as expressly stated in the
human rights treaties themselves, although some provisions may, subject lo certain conditions, by
derogated from in time of public cmergency. The continucd applicability of human rights law during
armed conflict has been confirmed on numerous occasions in State practice and by human rights bodies
and the International Court of Justice.” Jean-Marie Henckaerts, Study on customary international
humanitarian low: 4 contribution lo the understanding and respect for the rule of law in armed conflict.
Intcrnational Review of the Red Cross, Volume 87, Number 857, March 2005. The study states that
the “general opinion is that violations of international humanitarian law are not due to the inadequacy
of its rules. Rather, they stem from an unwillingness to respect the rules, from insufficient means to
enforce them, from uncertainty as to their application in some circumstances and from a lack of
awareness ol (hem on (he part of political leaders, commanders, combalants and (he general public.”

"> At the time of writing, the US Supreme Court was being asked to consider the question: “Docs the
President have the power to seize American citizens in civilian settings on American soil and subject
them to indefinite military detention without criminal charge or trial? Padilla v. Hanft, Brief of
petitioner for wril of certiorari belore judgment. In the Supreme Court of the United States, 7 April
2005.
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“The civilian authorities captured [Padilla] just as they should have. At the time that
[Padilla] was arrvested... any alleged terrorist plans that he harbored were thwarted.
From then on, he was available to be questioned — and was indeed questioned — just
like any other citizen accused of criminal conduct. This is as it should be. There can
he no debate thar this country’s laws amply provide for the investigation, detention

and prosecution of citizen and non-citizen terrovists alike.” "'

The executive disagreed, and immediately annouced its intention to appeal the order
to relcasce José Padilla from military custody. The administration appears to lack confidence
in both its laws and its courts. At the same time, it is showing scant regard for international
law and standards in its “war on terror”.

The UN Independent Expert on the Protection of Human Rights and Fundamental
Freedoms while Countering Terrorism, Robert K. Goldman, wrote in his recent report to the
UN Commission on Human Rights: “However States conceive of the struggle against
terrorism, it is both legally and conceptually important that acts of terrorism not be invariably
conflated with acts of war”. He continued:

“If committed during an armed conflict, such acis may constitule war crimes.
However, when such acts take place during peacetime or an emergency not involving
hostilities, as is frequently the case, they simply do not constitute war crimes, and
their perpetrators should not be labelled. tried or targeted as combatants. Such
situations are governed not by international humanitarian law, but by international
human rights law, domestic law and, perhaps, international criminal law ...

Human rights law does not cease to apply when the struggle against terrorism
involves  armed conflict. Rather, it applies cumulatively with international
humanitarian law... Despite their different origins, international human rights law
and humanitarian law share a common purpose of upholding human life and
digniiy.”"

Human dignity has fallen victim to the USA’s “war on terror” detention and
interrogation regime, as the administration has not only rejected international human rights
law, but also adopted a selective distegard for international humanitarian law, despite being a
statc party to the principle treatics of both strands of law, and thereby obliged to apply their
provisions. This was made clear as the first prisoners arrived at Guantanamo Bay on 11
January 2002, when Secretary of Defense Donald Rumsfeld said: “We have indicated that we
do plan to, for the most pari, treat [the prisoners] in a manner that is reasonably consistent
with the Geneva Conventions, to the extent they are appropriare, and that is exactly what we
have been doing.” [emphasis added].'"* Such a policy is clearly “vague and lacking™, to use
the words of the pancl appointed by Scerctary Rumsfeld to revew the Pentagon’s detention
operations.'"”

Such vagueness opens the door, whether inadvertently or by design, to torture and
other cruel, inhuman or degrading treatment. For example, the Third and Fourth Geneva
Conventions allow a maximum of 30 days isolation of a detaince as punishment for a
disciplinary offence. The US authorities, including as authorized by Secretary Rumsfeld, have

18 padilla v. Hanft, Memorandum opinion and order. US District Court for the District of South
Carolina, 28 February 2005.

"7 Repor( of the Independent Expert on the Protection of Human Rights and Fundamental Freedoms
while Countering Terrorism, Robert K. Goldman. UN Doc. E/CN.4/2005/103, 7 Fcbruary 2003, para.
17 and 23.

"% Department of Defense news briefing, 11 January 2002,

!1° Final Report of the Independent Panel to Review Department of Defense Detention Operations [The
Schlcsinger Report], August 2004,
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used isolation as an inferrogation technigue across its theatres of operation. In Afghanistan,
techniques included “isolating people for long periods of time™.'* The ICRC found that the
US authoritics were using “excessive isolation™ in Guantanamo for not coopcrating in
interrogations.'”' In at least two cases of Guantanamo detainees, Salim Ahmed Hamdan and
Moazzam Begg, the isolation was for a year or more. Yet Major General Geoffrey Miller,
former commander of Guantanamo detentions, has said: “We're enormously proud of what
we had done at Guantinamo, to be able to set that kind of environment where we were
focused on gaining the maximum amount of intelligence. But we detained the people in a
humane manner, in accordance with the Third and Fourth Geneva Conventions.”"* This is not
the case. Indeed, even in Iraq, where the USA held that it was adhering to the Geneva
Conventiog}g, interrogators resorted to the systematic use of isolation to obtain detainee co-
operation.

On 7 February 2002, it was announced that President Bush had determined that the
Geneva Conventions applied to the conflict with the Taleban. However, at the same time it
was made clear that no detainee, whether a suspected member of the Taleban or of al-Qa ‘ida,
would be granted prisoner of war status or in cascs of doubt presumed to be prisoncrs of war
unless or until a “competent tribunal” determined otherwise, as required by Article 5 of the
Third Geneva Convention.'** In a unilateral executive decision, the President had determined
that there would be no doubt in any case. This decision followed advice that not applying the
Geneva Conventions would make future prosecutions of US agents for war crimes less
likely.'* Allegations of torture and ill-treatment in secret and incommunicado detention have
followed. No US agent has so far been charged with war crimes or torture under the USA’s
War Crimes Act or Anti-Torture Act.

President Bush’s memorandum of 7 February 2002, originally classified as secret for
10 years, was made public on 22 June 2004 in the wake of the revelations about torture and
ill-trcatment of detainces in US custody in Abu Ghraib prison in Iraq. n this memorandum,
not only did the President determine that neither Taleban nor a/-Qa ‘ida detainees captured in
the international armed conflict in Afghanistan would be eligible for prisoner of war status,
but also that common Article 3 to the Geneva Conventions — which prohibits, among other
things, torture, cruel, humiliating and degrading treatment — did not apply to either category
of detainee. The protections of common Article 3 “constitute a minimum vardstick™ reflecting
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“clementary considerations of humanity”, according to the International Court of Justice'*°,

12 Ihid,

2V USA: Tuman dignity denied, supra, note 17, pages 122-123..

122 Detainee Operations Bricfing, 4 May 2004, Department of Defensc transcript.

12 Report of the International Committee of the Red Cross (ICRC) on the Treatment by the Coalition
Forces of Prisoners of War and Other Protected Persons by the Geneva Conventions in Iraq during
Arrcst, Internment and Interrogation. Fcbruary 2004,

124 The ICRC, the authority on the provisions of the Geneva Conventions disagreed with the US
decision (see for instance ICRC press release, 9 February 2002), as did the USA's closest ally in the
“war on lerror”, the UK government. The latter regarded “all personnel captured in Alghanistan as
protected by the Geneva Conventions™, adding that “the US authoritics have not sharcd [this] view...™,
The handling of detainees by UK intelligence personnel in Afghanistan, Guantanamo Bay and Iraq. The
UK Intelligence and Security Committee. March 2005, paras 8-9.

'3 Memorandum for the President from Alberto R. Gonzales. Decision re application of the Geneva
Convention on Prisoners of War (o the conflict with al Qaeda and the Taliban. Drafl 25 January 2002.
http:/fmsube.msn conyid/4999148/site/newsweek/.

126 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States), Merits, Judgment of 27 June 1986, ICJ Rep., para. 218. The [CJ considered that the
minimum rules applicable (o iniernational and non-international conflicis were identical and that the
obligation to cnsurc respect for them in all circumstances derived not only from the Geneva
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and “are generally accepted throughout the world as customary international law,” according
to the USA’s bi-partisan Congressional commission into the attacks of 11 September 2001."*
However, the current administration takes a dismissive approach to customary international
law, which it believes is not binding on the President in the context of the “war on terror”.'**
This would appear even to contradict the USA’s own March 2005 National Defense Strategy,
which asscrts that states “must excrcise their sovereignty responsibly, in conformity with the
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customary principles of international law™.

Trials by military commissions — cxecutive bodics vicwed within the administration
as “entirely the creatures of the President’s authority as Commander-in-Chief”"*" — are
currently on hold following the decision of a federal judge. In Hamdan v. Rumsfeld in
November 2004, Judge James Robertson examined President Bush’s 7 February 2002
decision on the non-applicability of the Geneva Conventions to detainees picked up in
Afghanistan. Judge Robertson rejected the administration’s assertion that the presidential
determination was “not reviewable™

“Notwithstanding the President’s view that the United States was engaged in two

separate conflicts in Afghanistan (the common public understanding is 1o the

contrary), the government's attempt to separate the Taliban from al Qaeda for

Geneva Conventions purposes finds no support in the structure of the Conventions

themselves, which are triggered by the place of the conflict, and not the particular

Jfaction a fighter is associated with. Thus at some level  whether as a prisoner-of~war

enlitled to the full panoply of Convention proieciions or only under the more limited

protections afforded by Common Article 3 — the Third Geneva Convention applies to
all persons detained in Afghanistan during the hostilities there”."!

The government had also argued to Judge Robertson that even if the Third Geneva
Convention could theorctically apply to an individual capturcd in Afghanistan, members of
al-Qa’ida did not fulfil the criteria for prisoner of war status under Article 4 of the treaty
because of their failure to carry arms openly or operate according to the laws and customs of
war. The President had determined that this was the case, and such determinations are due
“extraordinary deference”, according to the government. However, Judge Robertson said that
the President is not a “tribunal™. Morcover, the Combatant Status Review Tribunal (sce

Conventions themselves, “but from the general principles of humanitarian law to which the
Conventions merely give expression”. /bid, para. 220,
'2” Final Report of the National Commission on Terrorist Attacks Upon the United States (the 9-11

138 “I'W1e concluded that neither the federal War Crimes Act nor the Geneva Conventions would apply
to the detention conditions in Guantanamo Bay. Cuba, or to trial by military commission of al Qaeda or
Taliban prisoners. We also conclude that customary international law has no binding legal eflect on
cither the President or the military...”. John Yoo, Deputy Assistant Attorney General and Robert J.
Delahunty, Special Counsel. Application of Treaties and Laws to al Qaeda and Taliban Detainees.
Memorandum for William J. Haynes II, General Counsel, Department of Defense. 9 January 2002,
“Although not consistent with US views, some international commentators maintain (hat various
human rights conventions and declarations (including the Geneva Conventions) represent ‘customary
international law® binding on the United States.” Working Group Report on Detainee Interrogations in
the Global War on Terrorism: Assessment of Legal. Historical, Policy. and Operational
Considerations, 4 April 2003, http:/fwww defenselink. mil/news/Jun2004/420040622doc8 . pdf.

'*¥ National Defense Strategy of the Uniled States ol America, March 2003, page 1.

Potential legal constraints applicable to intcrrogations of persons captured by US Armed Forces in
Afghanistan. Memorandum for William J. Haynes, 11, General Counsel, Department of Defense, from
Jay S. Bybee, Assistant Attorney General, US Department of Justice, 26 February 2002.

B Hamdan v. Rumsféeld, Memorandum Opinion, US District Court for the District of Columbia, 8
November 2004,

130
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further below) was not established to address the issue of prisoner of war status, and was
therefore not the “competent tribunal™ envisaged by the Third Geneva Convention. Until or
unless such a tribunal decides otherwise, Judge Robertson wrote, the Guantanamo detaince
whos‘enpetition was before him should be presumed to be a prisoner of war and treated as
such. ™

Judge Robertson rejected the government’s argument that common Article 3 to the
Geneva Conventions does not apply, citing among other things the International Court of
Justice’s opinion (above). He continued that the government’s position was onc “that can only
weaken the United States” own ability to demand application of the Geneva Conventions to
Amcricans capturcd during armed conflicts abroad”. Judge Robertson noted cvidence that
other governments had already begun to use the example being set by the USA’s Guantanamo
policy to justify their own repressive conduct.

Finally, the government had argued that any provisions of the Geneva Conventions
were not enforceable in US court as the treaty was not “self-executing”, that is that does not
give risc to private cause of action in the US courts in the absence of specific implementing
legislation. However, Judge Robertson took issue with this:

“Because the Geneva Conventions were written to protect individuals, because the
Fxecutive Branch of our government has implemented the (reneva Conventions for
fifty years without questioning the absence of implementing legislation, because
Congress clearly understood that the Conventions did not require implementing
legislation except in a few specific areas, and because nothing in the Third Greneva
Convention itself manifests the contracting parties' intention that it not become
effective as domestic law without the enactment of implementing legislation, I
conclude that, insofar as it is pertinent here, the Third Geneva Convention is a self~
execuling trealy.”

The government responded that Judge Robertson’s decision “should not be followed
because it not only failed to accord the deference that is due to the President’s interpretation
of the Conventions, it cannot withstand scrutiny™.">* The administration is seeking to have the
ruling overturned by a higher court.

The US administration is not only resisting domestic judicial scrutiny of its actions in
Guantanamo, but is rejecting the findings of international expert bodies. In 2002, the UN
Working Group on Arbitrary Detention challenged President Bush’s 7 February 2002 prisoner
of war determinations. The Working Group pointed out that the authority competent to make
such determinations “is not the executive power but the judicial power”. It went on to assert
that in cases where POW status was not recognized by a competent tribunal, the “situation of
the detainees would be governed by the relevant provisions of the |International| Covenant
[on Civil and Political Rights] and in particular by articles 9 and 14 thereof, the first of which
guarantees that the lawfulness of a detention shall be reviewed by a competent court, and the

sccond of which guarantces the right to a fair trial”."*

'3 In her ruling on the Guantinamo detainces in January 2005, Judge Joyce Hens Green concluded that
President Bush’s determination that Taleban detainees captured during the armed conflict in
Afghanistan were not entitled to prisoner of war status was wrong. A presidential determination, she
wrote, cannot substitute for a “competent tribunal” determination of status in cases where there is doubt
aboul prisoner of war slatus, as Article 5 of the Third Geneva Convention requires.

"3 In re Guantanamo detainee cases. Respondents” reply memorandum in support of motion to dismiss
or for judgment as a matter of law. In the US District Court for the District of Columbia, 16 November
2004.

134 Report of the Working Group on Arbitrary Detention. UN Doc. E/CN.4/2003/8, 16 December 2002,
para. 64,
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The USA responded that the Working Group did not have the mandate to consider
whether the Guantanamo detentions were arbitrary, on the grounds that the detentions were
controlled by the laws of armed conflict and not human rights law."” The USA further
asserted to the Working Group on Arbitrary Detention that “enemy combatants are not
entitled to be released or to have access to court or counsel”.'” The Working Group
responded that it was concerned that the “war on terror”™ was being “invoked to sct aside
certain norms of international law, particularly those on the guarantees available to supected
terrorists in detention”. It continued:

“The Working Group is even more concerned that, in the context of the fight against
terrvorism, classified information and the protection of national security are ofien put
Jorward as grounds for refusing to cooperate, and that ils competence (o judge ihe
lawfilness of the detention of suspected terrorists is challenged on the pretext thar the
Group’s mandate does not cover situations of armed conflict ...

The Working Group stresses that it attaches particular importance to the existence
and effectiveness of international controls over the legality of detention. In ils
experience, the right to challenge the legality of detention is one of the most effective
means of preventing and combating arbitrary detention. As such, it should be
regarded not as a mere element in the right to a fair trial but, in a country governed
by the rule of law, as a personal right which cannot be derogated from even in a state
of emergency.”™

The Chairperson-Rapporteur of the Working Group on Arbitrary Detention is one of
the four UN cxperts for whom access to US “war on terror”™ detainces has been requested by
the UN. A joint statement issued by a group of UN experts on 25 June 2004 noted “recent
developments that have seriously alarmed the international community with regard to the
status, conditions of detention and treatment of prisoners in specific places of detention™. The
statement called for four UN experts to be allowed to visit detainees held in Iraq, Afghanistan
and Guantanamo Bay.'®® On 9 November 2004, the US government responded that it was
unable to grant the request. Instead it offered to provide the UN experts with a briefing in
Washington, DC. The experts only agreed to such a briefing, in Geneva, to the extent that it
would be a preliminary step in preparation for their requested access to the detainees.™ On 4
April 2005, a meeting took place in Geneva between US officials and three UN Special
Rapporteurs."*’

135 At the same time, the USA was in disagreement on this issue with the International Committee of
(he Red Cross, the authority on the provisions of the Geneva Conventions.

136 Letter dated 2 April 2003 from the Permancnt Mission of the United Statcs of America to the United
Nations Office at Geneva addressed to the secretariat of the Commission on Human Rights. UN Doc.
E/CN.4/2003/G/73, 7 April 2003,

13 Report of the Working Group on Arbitrary Detention. UN Doc. E/CN.4/2004/3, 15 December 2003,
paras. 57. 63.

B8 Joint statement on the protection of human rights and fundamental freedoms in the context of anti-
terrorism measures. Uniled Nations press release, 25 June 2004, The other (hree experts for whom
access to the detainces was requested arc the Special Rapportcur on the Independence of Judges and
Lawyers, the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health and the Special Rapporteur on Torture and other Cruel,

Inhuman or Degrading Treatment or Punishment.

13 See: UN Doc. E/CN.4/2005/6, para. 33. UN Doc. E/CN.4/2005/51/Add.1, para 79. UN Doc.
E/CN.4/2005/62, para. 6.

4 The USA reported that the meeting had been “very positive” and “we agreed with the Special
Rapporteurs that they would provide the United States with further information for us to get a better
understanding of the scope of the aclivilies in which they wish o engage. We look [orward (o receiving
additional information from the Spccial Rapportcurs and to continuing to cngage with them on this
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While the executive has assumed sweeping powers to detain. interrogate, charge or
try suspected “terrorists™ or their associates, at the same time its “war” scenario has also
brought with it a disturbing attitude to the usc of torturc and other crucl, inhuman or
degrading treatment (see Section 12) as well as to the use of lethal force.""' The relatively
low value that appears to have been placed by the US administration on the lives of
Afghanistan and Iraq citizens killed by US forees in the past three years — as demonstrated by
the failure to thoroughly investigate or even quantify such casualties — is exemplified by an
incident in Yemen on 3 November 2002, when six men were killed in a car, blown up by
missiles fired from a ClA-controlled Predator unmanned aerial vehicle.'** One of the people
in the car was alleged to be a senior member of a/-Qa ida, Abu Ali al-Harithi, and the strike
was carried out with the cooperation of the Government of Yemen In Amnesty
International’s view, the USA and Yemen should have cooperated to try to arrest the suspects
in the car rather than kill them. Rather than opting for killing them by remote control, lethal
force should have been used only as a last resort.'” To the extent that the US authorities
deliberately decided to kill, rather than attempt to arrcst these men, their killing would amount
to extrajudicial executions.

“Governments shall prohibit by law all extra-legal. arbitrary and summary
executions and shall ensure that any such executions are recognized as offences
under their criminal laws, and are punishable by appropriate penalties which take
into account the seriousness of such offences. Exceptional circumstances including a
state of war or threat of war, internal political instability or any public emergency
many not be invoked as a justification of such executions. Such executions shall not
be carried out under any circumstances including. but not limited fo. situations of
internal armed conflict, excessive or illegal use of force by a public official or other
person acting in an official capacity or by a person acting at the instigation, or with
the consent or acquiescence of such person. and situations in which deaths occur in
custody. This prohibition shall prevail over decrees issued by governmental
authority. ™™

On 17 September 2001, President Bush is reported to have signed an executive order
giving the CIA broad new authorities, including the use of lethal force, in the “war on
terror”.'*” In January 2003, the UN Special Rapporteur on extrajudicial, summary or arbitrary
exceutions described the CIA killings in Yemen as “truly disturbing”™ and “an alaming
precedent”, adding that in her opinion “the attack in Yemen constitutes a clear case of
extrajudicial killing™'** Tn April 2003, the US authorities responded to the UN Special

matter, in order to facilitate the requested visits to Guantanamo.” Statement by Ambassador-at-Large
Sor War Crimes Issues Pierre-Richard Prosper on Meeting with UN Special Rapporteurs Regarding
Guantanamo. 20 April 2005, hip/Aeww humaerighis-usanet/2005/0422ProsperGuantaname. hsn.
1 On 5 May 2005, the Joint Stafl Dircclor of Operations, Licutcnant General James T. Conway,
describing the USA's operations against a/-QOa ida suspects, said: “We will hunt you to your dying
days and either capture you. or kill vou if you resist.” Defense Department regular briefing.

"2 For Ammesty International’s early concerns about the USA’s failure (o conduct appropriate
investigation into killings by US forces in Afghanistan, scc pages 17-21 of Memorandum to the US
Government on the rights of people in US custody in Afghanistan and Guantdnamo Bay. Al Index:
AMR 51/053/2002. April 2002, htp/fweb. amuesty. org/librarv/Index ENGAMRS 10532002,

'3 UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principles 4
and 5.

""" UN Principles on the Effcctive Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions. Principles 1 and 9.

13 See pages 107-109, USA: Human dignity denied, note 17, supra.

146 Extrajudicial, summary or arbitrary executions: Report of the Special Rapporleur, Asma Jahangir,
UN Doc. E/CN.4/2003/3, 13 January 2003, paras. 37, 39.
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Rapporteur, disagreeing that “military operations against enemy combatants could be
regarded as extrajudicial executions”, and adding that the “conduct of a government in
legitimate military opcrations, whether against Al Qaida operatives or any other legitimate
military target, would be governed by the international law of armed conflict.” It concluded
that “enemy combatants may be attacked unless they have surrendered or are otherwise
rendered hors de combat”, and that any “Al Qaida terrorists who continue to plot attacks
against the United States may be lawful subjects of armed attacks in appropriate
circumstances”. It stated that the mandate of the Special Rapporteur does not extend to
“allegations stemming from any military operations conducted during the course of an armed
conflict with Al Qaida”, and that both the Special Rapporteur and the UN Commission on
Human Rights lack competence “to address issues of this nature arising under the law of
armed conflict” "’

In Dcecember 2004, the new Special Rapporteur on extrajudicial, summary or
arbitrary executions followed up on this issue. He stated:

“Empowering Governments lo identify and kill “known ferrorists” places no
verifiable obligation upon them to demonsirate in any way thai those against whom
lethal force is wsed are indeed terrovists, or to demonstrate that every other
alternative had been exhausted. While it is portrayed as a limited ‘exception’ lo
international norms, it actually creates the potential for an endless expansion of the
relevant category to include any enemies of the State, social misfits. political
opponents, or others. And it makes a mockery of whatever accountability mechanisms
may have otherwise constrained or exposed such illegal acts under either
humanitariam or human vights law "'

An earlier case of a possible extrajudicial killing left unpunished occurred on 28
August 2002, when US soldiers shot dead an Afghan man ncar Lwara, southcast of Kabul.
The soldiers involved claimed that Mohammad Sayari was shot after he lunged for a weapon.
The case remained out of the public domain until redacted documents were released in late
2004 under a freedom of information request (see Section 12). These reveal that an
investigator, who in August 2002 had only recently arrived at the US base at Lwara, was
called upon to respond to the shooting. In a sworn statement given to investigators with the
US Army Criminal Investigation Command (CID) on 9 October 2002, he described finding
Mohammad Sayari’s body:

“His right hand and arm were near his head and in his vight hand, clenched in a fist,
were prayer beads..."* There was massive trauma to his head that appeared to be the
exit wound caused by a bullet... Thie] splaiter pattern, I felt. was consistent with the
person laying in the prone and the bullet path coming from an angle that was slightly
behind and from the left side of the body. Additionally. 1 noticed approximately 5
small bullet entry holes on the back of the shirt... I became nervous ai this iime
realizing that the man had been shot in the back...”

The investigator said that during his subsequent time in Lwara, he would “hear small
pieces of information that described the attitudes™ of the Special Forces unit implicated in the
case, which he concluded to be a unit “operating without any oversight”. He said that the unit
was described as the “door kicker types™, and recalled how one of its members described to

"7 UN Doc: E/CN.4/2003/G/80, 22 April 2003,

' Extrajudicial, summary or arbitrary cxccutions: Report of the Special Rapportcur, Philip Alston, UN
Doc: E/CN.4.2005/7, 22 December 2004, para. 41.

1 An interpreter told investigators that “when an Afghan national is holding beads in their right hand,
(hey are offering themselves in peacelul mode and would not have reached for a weapon or acled
aggressively™.
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him how to use mock executions as an interrogation technique when detaining groups of
people. The investigator also said that he heard comments that led him to believe that one of
the soldiers implicated in the shooting “wanted to kill a local Afghan before he left
Afghanistan to return to the US”. The investigator further alleged to the CID investigators
that he was told by an officer with the Special Forces unit to delete certain photographs that
he had taken at the scene of the shooting. The investigator said that “it was obvious to me that
he didn’t want the pictures to exist”. He also feared reprisals for his investigation, concluding
from the unit’s “actions...that they would not threaten me, thev would kill me™. His sworn
statement contains the following exchange with CID investigators:

Q: What do you think were the circumstances of Sayvari’s death?
A: T believe Savari to have been executed.
Q: Why do you think they executed Sayari?

A: How do you say just for the fim of it? 1 think that members of the team felt that the
Afghem life was less than human.

The CID investigation into the killing, completed in May 2003, concluded that there
was probable cause to believe that five soldiers had committed crimes, and recommended
their prosecution for conspiracy, murder, dereliction of duty and obstruction of justice. Their
recommendations were forwarded to the US Army Special Forces Command in Fort Bragg,
North Carolina. There, the decision was taken not to prosccute. One of the soldicrs reccived
a letter of reprimand and no action was taken against the other four."™

The Special Rapporteur on extrajudicial, summary or arbitrarv executions noted that
the USA’s position in response to the November 2002 Yemen killings (and again when the
USA rejected the Special Rapporteur’s concerns about reports of the use of excessive force
against civilians in Iraq)'"”' would appear to suggest that (i) extrajudicial, summary or
arbitrary executions, falling within the Special Rapporteur’s mandate, can take place only in
situations where international human rights law applies; and (ii) where humanitarian law is
applicable, it operates to exclude human rights law. The Special Rapporteur pointed out that
such an analysis is not supported by general principles of international law:

“It is now well recognized that the protection offered by international human rights
law and international humanitarian law are coextensive, and that both bodies of law
apply simultaneously unless there is a conflict between them. In the case of a conflict,
the lex specialis should be applied but only to the extent that the situation at hand
involves a conflict between the principles applicable under the two international legal
regimes.”'>

Thus, the Special Rapporteur concluded, echoing the language of the Human Rights

52 153

Committee, “the two bodies of law are in fact complementary and not mutually exclusive™.

¢ Army criminal investigators outline 27 confirmed or suspected detainee homicides for Operation
Iraqi Freedom, Operation Enduring Freedom. US Army Criminal Investigation Command, 25 March
2005, http:/werve cid aray, mil/Documents/QIF-0EF%20Homicides pdf.

! On 12 May 2003, the Special Rapporteur wrote to the US government about incidents in Fallujah,
Traq. in which a number of civilians were allegedly shot dead by US forces during demonstrations in
unclear circumstances. [n a response dated 8 April 2004, the US authorities said that inquiries relating
lo military operations in Iraq did not fall within the Special Rapporteur’s mandate.

"** UN Doc: E/CN.4.2005/7, 22 December 2004, para. S0.

>3 In an authoritative interpretation of the International Covenant on Civil and Political Rights (ICCPR)
handed down in 2004, the UN Human Rights Committee stated: “7he Covenant applies also in
situations of armed conflict lo which the rules of international humanitarian law are applicable. While,
inrespect of certain Covenant rights, more specific rules of international humanitarian law may be
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He stressed that “efforts to eradicate terrorism must be undertaken within a framework clearly
governed by human rights law as well as international humanitarian law, and that executions
occurring in the context of armed conflict that violate that framework fall squarcly within the
remit of the Special Rapporteur™.

The fact that it was a ClA-controlled Predator dronc that was used to blow up the
vehicle in Yemen can now be set against what has since been learned about the CIA’s role in
torturc and ill-trcatment of “war on terror’” detainees, and what appears to have been cfforts
within the administration from carly in the “war on terror” to immunize CIA personnel from
possible future prosecutions for torture and war crimes (see below). It has recently been
alleged that under a scrics of “findings™ and cxceutive orders signed by President Bush, the
Pentagon’s role in covert military activities will be expanded and the CIA’s role downgraded.
Under this scenario, it is alleged, congressional oversight of military covert operations will be
minimal or absent. A former high-level intelligence official is quoted as saying: “The
Pentagon doesn’t feel obligated to report any of this to Congress. They don’t even call it
‘covert ops” — it’s too close to the CIA phrase. In their view, it’s “black reconnaissance’... Do
vou remember the right-wing execution squads in El Salvador? We founded them and we
financed them. The objective now is to recruit locals in any area we want. And we aren’t
going to tell Congress about it.” Avoiding congressional oversight, according to comments
attributed to a Pentagon adviser, “give|s] power to Rumsfeld — giving him the right to act
swiftly, decisively, and lethally. It’s a global free-fire zone™.'™*

Responding to an earlier article (which he said he had not read), Secretary of Defense
Donald Rumsfeld described the allegations about the “Salvador Option™ as “nonsense” and
“simply fanciful”.'”> Amnesty Intcrnational is not in a position to substantiatc the allcgations
or dismiss them. However, it points out that the record of the US administration during the
“war on terror” means that its assurances must be treated with caution. On 26 June 2003, for
cxample, President George W. Bush proclaimed to the world that “the United States is
committed to the worldwide elimination of torture and we are leading this fight by example™.
At the time he made this proclamation, a now notorious 1 August 2002 Justice Department
memorandum had been the US administration’s position, albeit in secret, for almost a year
and would be so for another year. This memorandum advised on how US interrogators could
escape criminal liability for torture, on how to narrow the definition of torture, on how
officials could get away with using crucl, inhuman or degrading treatment that purportedly
fell short of torture, and on how the President could override international or national
prohibitions on torture.'*

Another administration document originally classified for 10 vears, but made public
in June 2004 in the wake of the Abu Ghraib scandal, is the Pentagon Working Group Report
on Detainee Interrogations in the Global War on Terrorism, dated 4 April 2003 and believed

specially relevant for the purposes of the interpretation of Covenant rights, both spheres of law are
complementary, not mutually exclusive”. UN Doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004. Human
Rights Committee, General Comment 31. The nature of the general legal obligation imposed on States
Parties 1o the Covenant, adopted on 29 March 2004, UN Doc. CCPR/C/21/Rev.1/Add. 13, 26 May 2004,
para. 11. The Human Rights Committee is the expert body cstablished under the ICCPR to oversce
implementation of that treaty. The USA ratified the ICCPR in 1992.

5" The coming wars. By Seymour M. Hersh. The New Yorker, 24 and 31 January 2005.

133 Secretary Rumsfeld was speaking at a news briefing on 11 January 2003, The article in question was
The Salvador Option’, by Michael Hirsh and John Barry, Newsweek, 8 January 2005,

16 “That memo represented the position of the exceutive branch at the time it was issucd”; and: “It
represented the administrative branch position™. “I accepted the August 1. 2002, memo”. Alberto
Gonzales, White House Counsel, in response to oral questions from Senator Patrick Leahy and Senator
Edward Kennedy and wrillen questions from Senalor Richard Durbin during the US Attorney General
nomination hcarings before the Scnate Judiciary Committee, January 2005,
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to still be operational, states: “The United States has maintained consistently that the
Covenant does not apply outside the United States or is special maritime and territorial
jurisdiction, and that it does not apply to operations of the military during an intcrnational

armed conflict”."”’
The International Court of Justice (1CJ) has explicitly rejected the notion that the
International Covenant on Civil and Political Rights (ICCPR) only applies in peacetime:

“... [TThe protection of the International Covenant of Civil and Political Rights does
not cease in times of war, except by operation of Article 4 [derogation in a time of
national emergency|. Respect for the right to life is not, however, such a provision.
In principle, the right not arbitrarily to be deprived of one’s life applies also in
hostilities. The test of what is an arbitrary deprivation of life, however, then falls to
be determined by the applicable lex specialis, namely, the law applicable in armed
conflict which is designed to regulate the conduct of hostilities.” ™

The ICJ has recently restated this, namely that “the protection offered by human
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rights conventions does not cease in case of armed conflict...”

In 2001, the Human Rights Committee, the expert body established by the ICCPR to
oversee its implementation, issucd an authoritative interpretation of rights under states of
emergency (General Comment 29).'“ Under Article 4 of the treaty, states may derogate from
certain obligations under certain very strict and narrow conditions (the USA, which ratified
the ICCPR in 1992, has not announced any such derogation). The Committee stressed that
“even during an armed conflict measures derogating from the Covenant are allowed only if
and to the extent that the situation constitutes a threat to the life of the nation™®' — in other
words, human rights law applies during times of armed conflict even though rules of
international humanitarian law become applicable at such a time.

Atrticle 4.2 of the ICCPR states that, in any event, there can be no derogation from
certain provisions, including Article 6 (right to life) and Article 7 (prohibition on torture or
other cruel, inhuman or degrading treatment or punishment). In its General Comment 29, the
Human Rights Committee stressed that the category of peremptory norms extends bevond the
list of non-derogable provisions contained in Article 4, including the right of all persons
deprived of their liberty to be treated with humanity and with respeet for the inherent dignity
of the human person. The Committee further stated that

“the principles of legality and the rule of law require that fundamental requirements
of fair trial must be respected during a stare of emergency. Only a court of law may
try and convict a person for a criminal offence. The presumption of innocence must
be respected. In order to protect non-derogable rights, the right lo lake proceedings
hefore a court to enable the court do decide without delay on the lawfulness of
detention, must not be diminished by a State party’s decision to derogate from the
Covenani.”'*

"> Working Group Report on Detainee Interrogations in the Global War on Tervorism: Assessment of
Legal, Historical. Policy and Operational Considerations, 4 April 2003.
htpyiwww defenselink milnews/Jun 2004742004062 2doc8 pdf.

'*¥ Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons (8 July 1996), para. 25.
1*¥ Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 9 July 2004, para. 106.

1% Human Rights Committee, General Comment 29. States of Emergency (Article 4).
CCPR/C/21/Rev.1/Add 11, 31 August 2001.

1! Ihid., para. 3.

"5 Ihid., para. 7.
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Within months of the Human Rights Committee’s comment, the USA had transferred
the first detainees to Guantanamo in conditions of transfer and detention that shocked
intcrnational opinion and violated the prohibition on crucl, inhuman or degrading treatment.
Judicial review was denied. with the USA arguing that foreign nationals captured and held
outside US sovereign territory had no rights. Secret memorandums were drafted within the
US administration arguing that torturc could be authorized by the President and that a wide
array of interrogation techniques that amounted at least to cruel, inhuman or degrading
treatment could be used without making the interrogator criminally liable under US law. In
violation of the presumption of innocence, detainees were repeatedly labelled as “killers™ and
“terrorists” by the US administration. President Bush signed a military order providing for
trials by military commissions — not independent and impartial courts of law, but executive
bodics. This is scrial international law-breaking.

Three months before the US Supreme Court handed down its ruling that the federal
courts could consider appeals from the Guantanamo detainees, the Human Rights Committee
issued its authoritative interpretation of the general obligations that the ICCPR imposes on
statcs which are party to it (General Comment 31).'% It made clear that the obligations of the
ICCPR are “binding on every State Party as a whole™ including all branches of government —
executive, legislative and judicial — and all levels of government — national, regional or
local. '™ It emphasised that each State Party must respect and ensure the rights in the
Covenant to anyone “within the power or effective control of that State Party, even if not
situated within the territory of that State Party™. ' Where there are inconsistencies between
domestic law and the ICCPR, the domestic law must be changed “to mect the standards
imposed by the Covenant’s substantive guarantess™. No domestic political, social, cultural or
economic considerations can be used to justify failure to comply with this obligation.'**

General Comment 31 shows that the US administration was ignoring its international
obligations when it argued to the US Supreme Court in the Rasu/ case that “thc ICCPR is
inapplicable to conduct by the United States outside its sovereign territory”.'” Yet some 10
months after the Supreme Court decision, the US administration is still attempting to keep its
detention regime in Guantanamo and elsewhere as free from judicial or other external scrutiny
as it can on the basis that foreign nationals captured and held outside sovereign US territory
have no rights under national or international law.

6. Seeking to render the Rasul decision meaningless

Petitioners could not be more wrong. On a fundamental level, petitioners’ objection to the
Lxecutive 's power to capture and detain alien enemy combatants in foreign territory during
ongoing hostilities is flatly inconsistent with the historical understanding of the President’s
role as Commander in Chief of the Armed Forces

US Justice Department, legal brief, October 2004
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It has been said that a week is a long time in politics.”™ It seems that the same could be said
about the law, or at least judicial interpretations of it. In the space of two weeks in January

'% General Comment 31. The nature of the general legal obligation imposcd on Statcs Partics to the

Covenant. Adopted on 29 March 2004. UN Doc. CCPR/C/21/Rev.1/ Add.13, 26 May 2004.

181 Ihid.. para. 4.

1% fbid., para. 10.

1% Ibid., para. 13.

'” Rasul v. Bush, Bricf for the Respondents in Opposition, In the Supreme Court of the United Statcs,
October 2003.

1% Hicks v. Bush. Response to petitions for writ of habeas corpus and motion to dismiss or for
judgment as a matler of law and memorandum in support. In the US District Courl for the District of
Columbia, 4 October 2004,
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2005, two diametrically opposed responses to the same question of law were handed down by
judges on the same federal court in Washington, DC. The first displayed a troubling degree
of deference to the cxecutive’s attempts to ignore its human rights obligations, while the
second showed a welcome respect for human rights. The US administration supports the
former ruling and rejects the latter. It should change direction.

Each of the two judges in question — Judge Richard Leon and Judge Jovce Hens
Green of the District Court for the District of Columbia — was faced with petitions from
detainces labelled as “cnemy combatants™ and held in indefinite cxecutive detention in
Guantanamo. The petitions were asking the judges to issue writs of habeas corpus so that the
detainces could challenge the lawfulness of their detention, a basic protection under
international law against arbitrary arrest, torture and “disappearance”. also explicitly provided
in the US Constitution (Article 1, Section 9)'”". The petitions had been filed following the US
Supreme Court’s decision of 28 June 2004, Rasul v. Bush, which held that the federal courts
“have jurisdiction to consider challenges to the legality of the detentions of foreign nationals
captured abroad in connection with hostilities and incarcerated at Guantanamo Bay™.'”" The
decision was widely welcomed as a first step to restoring the rule of law to Guantanamo, but
the US administration has sought to drain it of real meaning, and to keep any review of the
detentions as narrow and as far from a judicial process as possible.' ™

For this, the US Supreme Court bears some responsibility. Judge Green, for one,
“would have welcomed a clearer declaration in the Rasul/ opinion regarding the specific
constitutional and other substantive rights” of the detainees.'”® However, the executive is not
forced to adopt a regressive interpretation of narrowly-defined Supreme Court opinions. A
government, not least onc which promotes itself as a progressive force for human rights,
should do all it can to ensure that its conduct conforms to domestic and international law
without waiting for the courts to order it to do so. Regrettably, in its “war on terror” detention
policy, the US adnunistration has opted for exccutive fiat over the rule of law and hypocrisy
over human rights. Even the current Attorney General has admitted that the US
administration’s post-Rasi/ stance would be unlikely to “meet international scrutiny™. '™

In a press release issued immediately after the Rasu/ ruling, the US Justice
Department interpreted it as holding that “individuals detained by the United States as enemy
combatants have certain procedural rights to contest their detention™.'” The Department’s use

19 Saying attributed to Harold Wilson, United Kingdom Prime Minister in the 1960s and 1970s.

"¢ In addition widely considered to be provided elsewhere within the Constitution, for instance in the
requirement of “duc process of law™ in the Fifth and Fourteenth Amendments.

Y Rasul v. Bush. 000 U.S. 03-334 (2004).

172 For example, at a press conference in Geneva on 10 December 2004, the UN High Commissioner
for Human Rights expressed reliel at the Supreme Courl’s decision, noting that the US courts had
historically playcd a Icadership role in the protection of civil libertics. The UN Working Group on
Arbitrary Detention also welcomed the ruling. UN Doc. E/CN.4/2005/6, 1 December 2004, para. 64.
'3 I re Guantanamo detainee cases. Memorandum opinion denying in part and granting in part
respondents’ motion (o dismiss or [or judgment as a matter of law. US District Court for the District of
Columbia. 31 January 2005. Unclassificd version.

" During oral questioning by the Senate Judiciary Committee in January 2005 in relation to his
nomination to the post of Attorney General, Alberto Gonzales was asked by Senator Graham whether
he thought that now that “the Supreme Court decided that Gitmo was not Mars..., you're confident that
[the Pentagon] is going Lo come up with some due process standards that will meet international
scrutiny?” Alberto Gonzales responded: “Well, I'm not surc it'Il mect intcrnational scrutiny... What [
can say is...what is in place now at Guantdnamo should meet our legal obligations as described in the
recent Supreme Court cases.”

173 Siatement of Mark Corallo, Director of Public Affairs, regarding the enemy combatani cases.
Department of Justice news relcase, 28 Junc 2004.
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of the word “procedural”, rather than “substantive™, is telling. It would later argue in the DC
District Court that the Guantanamo detainees had no grounds under constitutional, federal or
infcrnational law on which to challenge the lawfulness of their detention. In other words,
according to the administration’s Kafkaesque vision for Guantanamo, the Rasu/ ruling should
be interpreted as mandating no more than a purely procedural right — the detainees could file
habeas corpus petitions, but only in order to have them necessarily dismissed. Any further
action would be an “unprecedented judicial intervention into the conduct of war operations,
based on the extraordinary, and unfounded, proposition that aliens captured outside this
country’s borders and detained outside the territorial sovereignty of the Umited States can
claim rights under the US Constitution”."”® This was the same position the administration had
adopted before the Rasu/ ruling.

At the same time, the administration has done nothing to facilitate the Guantanamo
detainces” access to legal counsel so that they can file petitions to challenge the lawfulness of
their detention. Efforts by US lawyers to gain access to, or information about, the detainees in
order to be able to assist them in filing habeas corpus petitions if the detainee so chooses,
have been stymied by the administration.'”

Morcover, in the cascs where individuals do have lawyers for their habeas corpus
appeals. there is concern that the authoritics have tricd to undermine the relationships between
detainees and their counsel. For example, a lawyer representing Kuwaiti detainees has alleged
that the interrogators in Guantanamo “have c¢ngaged in practices to destroy the trust of the
Kuwaiti nationals in us as their lawvers”. During his visits to the base, at least two of the
detainees have told him that interrogators have told them not to trust their lawyers, including
“because they are Jewish™. One of the detainees said that an interrogator had told him that he
would be tortured if he was returned to Kuwait. When he replied that his lawyer had assured
him that this would not happen, “the interrogator laughed and said ‘don’t trust your lawyers’.
She also said “did you know your lawyers arc Jews?™ Another of the Kuwaiti detainces said
that he, too, had been told by his interrogator: “Your lawyers are Jews. How could vou trust
Jews?” A Yemeni detainee has reported that another detainee had a “lawyer” who made him
multiple visits. The “lawyer” subsequently turmed up in military uniform. Detainees are
reported to have become suspicious of civilian attorneys, suspecting that they may be military
personnel in disguise. Some have said that since lawyvers have started visiting the base,
punishments for thosc detainces with lawyers have inercased. A Yemeni detainee has alleged
that after a visit from his US habeas lawver in November 2004, he was immediately subject
to interrogation. Another Yemeni has alleged that after a visit, all his items were removed
from his ccll and he was forced to wear only shorts for a month.

In addition, it would appear that the detaining authorities have offered little or no
practical advice to the detainees about how they might go about seeking a lawyer. Official
advice has been limited to telling the detainees that they can file petitions in federal court
(while at the same time the government has argued in court that any such petitions should be
necessarily dismissed). By 3 May 2003, only 168 named detainees (including at least 11 since
released or transferred out of Guantanamo) had had petitions filed on their behalf in the US
courts (in 61 petitions). By that date there were approximately 520 detainees held in the base.

176 Hicks v. Bush. Response to petitions for writ of habeas corpus and motion to dismiss or for
judgment as a matter of law and memorandum in support. In the US District Court for the District of
Columbia, 4 October 2004,

"7 Sce, for example, Declaration by Attorney Barbara Olshansky. John Does 1-570v. Bush et. al. In
the US District Court for the District of Columbia, 9 February 2005. In 2004, Amnesty International
organized a conference in Sana‘a, Yemen, at which US lawyers obtained affidavits from relatives of
delainees [rom the Gull region held in Guantinamo. The affidavits authorized the lawyers (o act on the
dctainces behalf, Later in the year, more such affidavits were gathered in Bahrain,
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In a bid to reach all the detainees, lawvers have filed a habeas corpus petition for “John Does
Nos 1-570” to include “every detaince being held at Guantanamo whom the United States has
not officially confirmed to be in its custody by disclosing his or her identity and who has not
vet filed a petition for a writ of habeas corpus™, and to include detainees held by any
agency.' " At the time of writing, the government was seeking to have this petition dismissed.

In its post-Rasul news release, the Justice Department added that it would review the
decision in order to determine how to “modify cxisting processes to satisfy the Court’s
ruling”. Clearly. the administration was in no mood for a clean start if all it wanted to do was
to “modify existing processes” — after all, what “process™ was there to be modified for a
detaince held indefinitely without charge or trial, access to legal counscel, relatives or the
courts? International human rights law — under which each and every Guantanamo detainee
has the right to full judicial review of his detention and to release if that detention is unlawful
— demanded a U-turn in policy, not tinkering around its cdges.'™

Nevertheless, having argued for two and a half years to keep the Guantanamo
detainces out of the reach of the courts, the administration was unwilling to abandon its quest.
Ten days after the Rasu/ ruling, the Department of Defense announced the formation of the
Combatant Status Review Tribunal (CSRT) to “scrve as a forum for detainees to contest their
status as cnemy combatants™'* The term “cnemy combatant” — which as notcd above was
invented by the USA for the “war on terror” — is defined broadly for the CSRT.™' In one of
the subscquent CSRT hearings, the following exchange took place between the President of
the three-military officer panel and the detainee, Bisher al-Rawi, an Iraqi national/UK
resident:

Detainee: 7 still don't filly understand the actions I have committed, to be classified
as an enemy combatant. 1 have read the definition of ‘enemy combatant’ several
times. I find it 1o be very vague and lo have many meanings... I would like to fully
understand this, so I can defend myself.

Tribunal President: As you have heard from the Oath we took, we are to apply our
common sense, our knowledge, our sense of justice to this definition and to you, in
order to come to a conclusion as to whether you have been properly classified as an
enemy combatant or not. That is what we are going to do today. We are going to go
over the evidence that the government provided. You are going to see the unclassified
portion. 1 am going to make an assumption at this point that there is classified
evidence you won 't be able o read...”"**

The Pentagon asserted that the CSRT’s procedures were intended to “reflect the
guidance the Supreme Court provided™ in Rasu/ v. Bush coupled with another ruling issued on

'8 John Does 1-570 v. George W. Bush, ct al. Pctition for writ of habcas corpus. In the United States
District Court for the District of Columbia, 10 February 2003.

19 USA: Restoring the rule of law: The right of Guantanamo detainees to judicial review of their
detention, Al Index: AMR 51/093/2004, June 2004,

htip:fweh amnesty org/ibrary/ Indo/ENGAMRS 10932004

" Combatant Status Review Tribunal order issued. US Department of Defense News Release, 7 July
2004.

<Y e term ‘enemy combatant’ shall mean an individual who was part of or supporting Taliban or al
Quaeda forees or partners. This includes any person who has committed a belligerent act or has directly
supported hostilities in aid of enemy armed forces.” Mcmorandum for the Scerctary of the Navy.
Subject: Order establishing Combatant Status Review Tribunal. Signed by Paul Wolfowitz, Deputy
Secretary of Defense. 7 July 2004.

"2 [5l_-Banna et al. v. Bush ef ol. CSRT unclassified factual returns for Bisher al-Rawi. On 25
Scptember 2004, 1 CSRT found unanimously that Bisher al-Rawi was an “cnemy combatant”.
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the same dav, Hamdi v. Rumsfeld'™ The latter decision concerned Yaser Esam Hamdi, a US
citizen captured in the armed conflict in Afghanistan and held without charge or trial as an
“cnemy combatant” on the US mainland (sce further below). The plurality in the split Hamdi
decision said that “due process demands that a citizen held in the United States as an enemy
combatant be given a meaningful opportunity to contest the factual basis for that detention
before a ncutral decisionmaker”.  The Hamdi plurality held that “the threats to military
operations posed by a basic system of independent review are not so weighty as to trump a
citizen’s core rights to challenge meaningfully the Government’s case and to be heard by an
impartial adjudicator”.

With this reference to “military operations™ in mind, it should be stressed that the
CSRT was not devised to conduct battlefield determinations of the status of detainees. It was
devised more than two years after detentions began, for use thousands of miles away from the
point of capturc, regardless of whether that capture occurred on the battleficld of an
international conflict long since over or on the street of a city in a country not at war in the
first place.

Meanwhile, in Afghanistan, were some detainees have been US custody for more
than a year, not even the CSRT process is being applied. Once detainees in the custody of the
US Department of Defense in Afghanistan arc designated as an “cncmy combatant™, they
have an initial review of that status by a Commander or designee within 90 days of being
taken into custody. After that, “the detaining combatant commander, on an annual basis, is
required to reassess the status of each detainee. Detainees assessed to be enemy combatants
under this process remain under DoD control until they no longer present a threat ™"**

The administration’s penchant for secrecy and disregard for the fundamental rights of
detainees was again on display in the rules for the Combatant Status Review Tribunal, as
Amncsty Intcrnational pointed out at the time they were announced.'™ The detainees would
have no access to legal counsel (only to a “personal representative™ — a military officer) or to
classificd cvidence to assist them in the CSRT process, yet the burden was on the detainee to
disprove his “enemy combatant™ status:

“Following the hearing of testimony and the review of documents and other evidence,
the Tribunal shall determine in closed session by majorily vote whether the detainee
is properly detained as an enemy combatant. Preponderance of the evidence shall be
the standard used in reaching this determination. but there shall be a rebuttable
presumption in favour of the Government's evidence™ '*

The presumption by the CSRT that the detainee is an “enemy combatant™ is clear
from some of the transcripts of the hearings. For example, Bisher al-Rawi asked why he had
to wear shackles for his hearing. The Tribunal President responded:

5 Hamdi v. Rumsfeld, 03-6696, decided 28 June 2004. The Pentagon said: “The Supreme Court held
that the federal courts have jurisdiction Lo hear challenges o the legality of the detention of enemy
combatants held at Guantanamo Bay. In a scparatc decision — involving an Amcrican citizen held in the
United States (i.e. Haimdi) — the Court also held that due process would be satisfied by notice and an
opportunity to be heard, and indicated that such process could properly be provided in the context of a
hearing before a tribunal of military officers™. Department of Defense, Combatant Status Review
Tribunals.

" USA’s Periodic Report to the UN Committce against Torture, 6 May 2005, supra, notc 16, Annex 1.
83 USA: Administration continues to show contempt for Guantdnamo detainees’ rights, Al Index:
AMR 51/113/2004. 8 July 2004, http://web.amnesty.org/library/Index/ENGAMRS 11132004,

1% Memorandum for the Secrelary of the Navy. Subject: Order establishing Combatant Status Review
Tribunal. Signed by Paul Wolfowitz, Deputy Scerctary of Defense. 7 July 2004,
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“You are classified as an enemy combatant against the United States until we make a

determination otherwise. I treat all enemy combatants fairly but the same. I won't

allow anyone in here without the shackles. I am treating you like I treat everyone
=187

else.

The CSRT - a pancl of threc “neutral” military officers — was “free to consider any
information it deems relevant and helpful”, including “hearsay evidence, taking into account
the reliability of such evidence in the circumstances”.  Evidence extracted under torture or
other cocrcion was not cxcluded. As the Principal Deputy Associate Attorncy General of the
US Justice Department argued to Judge Richard Leon:

“If in fact information came to the CSRT’s attention that was obtained through o non-

traditional means, even forture by a foreign power, I don't think that there is

anything in the due process clause Jof the US Constitution/, even assuming they were
citizens, that would prevent the CSRT from crediting that information for purposes of
sustaining the enemy combatant class/ificationf”."**

The Justice Department’s representative said that this would also be the case if the
torture was carried out by US agents, adding that “we don’t think anything qualifying
remotely as torture has occurred at Guantanamo™. In other words, the CSRT process would
presume that “evidence™ extracted under torture is genuine and accurate, and it would be up
to the detaince. with no legal assistance, to refute it. Even without the allegations of torture
and ill-treatment that have been raised in the context of the interrogation process in
Guantanamo, as well as in Afghanistan, the totality of the detention conditions themselves —
harsh, indefinitc. and isolating — may amount to crucl. inhuman or degrading treatment in
violation of international law. These conditions themselves may be coercive, and feed into the
CSRT process.  For example, the CSRT determined that Farug Ali Ahmed was an “enemy
combatant™ bascd on the testimony of a fellow detainee who according to Farug Ali Ahmed’s
“personal representative” “with some certainty... has lied about other detainees to receive
preferable treatment and to cause them problems while in custody”.  Farug Ali Ahmed
testified to the CSRT that he was in Afghanistan to teach the Koran to children. His “personal
representative” said that had the CSRT dismissed the fellow detainee’s evidence as unreliable,
“then the position we have taken is that a teacher of the Koran (to the Taliban’s children) is an
enemy combatant (partially because he slept under a Taliban roof)”.'*

The 7 July 2004 order cstablishing the CSRT was intended “solcly to improve
management within the Department of Defense concerning its detention of enemy combatants
at Guantanamo Bay Naval Basc, Cuba, and is not intended to, and docs not, create any right
or benefit, substantive or procedural, enforceable at law, in cquity, or otherwisc by any party
against the United States...”. '™ Guantanamo began receiving “war on terror” detainees
following lcgal advice from the Justice Department that “a district court cannot properly
entertain an application for a writ of habeas corpus by an enemy alien detained at
Guantanamo Bay Naval Base, Cuba.”'”' The Rasu/ ruling showed otherwise, but the

"* El-Banna et al. v. Bush et al. CSRT unclassificd factual returns for Bisher al-Rawi.

'8 Benchellali et al v. Bush et al. Transcript of motion hearing before the Honorable Richard J. Leon,
US District Judge, in the US District Court for the District of Columbia, 2 December 2004.

5% Ahumed et al. v. Bush et al. Personal representative comments regarding the record of proceedings,
Ahmed factual return. In the US District Court for the District of Columbia.

' Memorandum for the Sceretary of the Navy. Subjcct: Order establishing Combatant Status Review
Tribunal. Signed by Paul Wolfowitz, Deputy Secretary of Defense. 7 July 2004.

Y Re: Possible habeas jurisdiction over aliens held in Guantanamo Bay, Cuba. Memorandum for
William J. Haynes, II, General Counsel, Department of Delense, from John C. Yoo, Depuly Assistant
Attorncy General, US Department of Justice, 28 December 2001, Although the memorandum
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administration has refused to admit that this legal advice. like the legal advice on torture
contained in other previously secret administration memorandums, disregarded international
law and fundamental human rights standards. The CSRT process is an improviscd minimalist
response to the US Supreme Court’s rulings designed to keep the lawfulness of the detentions
away from judicial or other external scrutiny for as long as possible.

The CSRT Order added that nothing contained in it should be construed to “limit,
impair, or otherwise affeet” the President’s Commander-in-Chicf powers. This has been
reflected in the subscquent statistics. On 29 March 2005, the authoritics announced that they
had completed all the CSRTs for the current detainees in Department of Defense custody in
Guantanamo.

.

» Of the 558 CSRT decisions finalized by 29 March 2005, all but 38 (93 per cent)
affirmed that the detaince was indeed an “enemy combatant” as broadly defined by
the Order.

» Amnesty International’s review of 60 cases filed in the DC District Court by April
2005 reveals that most were decided inside a single day, and that in all 58 cases
which gave the voting details, the CSRT panel was unanimous in finding the detainee
to be an “enemy combatant”. These 38 cases were all finalized in late 2004.

%

Eighty-four per cent of the cases (32 out of 38) where the detainee was found not to
be an “enemy combatant” were decided later than 1 February 2005, after Judge Joyce
Hens Green ruled that the CSRT process was inadequate and unconstitutional, but
before the appeal against her decision was heard. In its 27 April 2003 brief appealing
to the US Court of Appeals for the District of Columbia Circuit to overturn Judge
Green’s ruling, the government emphasised these 38 cases as a sign of a
constitutionally fair system. The brief did not point out — or explain whether it was
pure coincidence — that all but six of them had been decided after Judge Green’s
finding that the CSRT process was unlawful.**?

» This sudden and marked increase in findings that a detaince was no longer an “cnemy
combatant”™ also co