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THE FERES DOCTRINE: AN EXAMINATION OF
THIS MILITARY EXCEPTION TO THE FED-
ERAL TORT CLAIMS ACT

TUESDAY, OCTOBER 8, 2002

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:05 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Present: Senators Specter and Leahy.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. The Committee on the Judiciary will now pro-
ceed with our hearing on proposed legislation to amend the Federal
Tort Claims Act to reverse the so-called Feres doctrine.

This hearing has been scheduled on a particularly busy day with,
as you doubtless know, arguments proceeding on the floor of the
Senate on a resolution to authorize the President to use force in
Iraq. I think we will probably have sparsely attended membership
fromdthe committee, but staff is here and the hearing will be fol-
owed.

I have introduced legislation to amend the so-called Feres doc-
trine because it seems to me that the doctrine has produced anom-
alous results which reflect neither the will of the Congress nor
common sense.

There have been many examples where a soldier who is the vic-
tim of medical malpractice at an Army hospital cannot sue the
Government for compensation, but a civilian who suffers the same
treatment on an allegation of malpractice would be entitled to re-
cover against the Government. Similarly, if a soldier driving home
from work on an Army post is hit by a negligently driven Army
truck, that soldier is barred from suing the Government, but a ci-
vilian in identical circumstances would not be so barred.

In the interest of brevity, my entire statement will be admitted,
without objection, which sets forth the outlines and parameters of
the pending legislation.

[The prepared statement of Senator Specter appears as a submis-
sion for the record.]

Senator SPECTER. I have long been concerned about the Feres
doctrine, handed down in 1950. When I practiced law before coming
to the Senate, I had serious questions about it, and I was especially
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troubled by it when I noted the dissenting opinion of Chief Judge
Becker, of the Court of Appeals for the Third Circuit, in the case
of O’Neill v. United States, decided in 1998, when a claim was de-
nied under the Feres doctrine, with Chief Judge Becker saying that
the doctrine ought to be reversed.

That was particularly impressive for me. I have known Chief
Judge Becker just about as long as the Feres doctrine has been in
effect. The case was handed down in 1950 and Edward R. Becker
and I started to ride the elevated subway train to the University
of Pennsylvania in the same year—not duly relevant to the issue,
but just a note as to the concerns which I have had.

In the interest of full disclosure, let me say that one of our wit-
nesses today, a very distinguished Philadelphia lawyer, Richard A.
Sprague, and I have been close friends and associates since we
were assistant district attorneys together in the late 1950’s. We
worked together when I was district attorney of Philadelphia and
he was first assistant.

With that relatively brief introduction, let’s turn now to our first
panel of witnesses: the Honorable Paul Harris, Deputy Associate
Attorney General of the Department of Justice. We are going to try
to stay pretty close within the time parameters. As I think all of
you have been informed, our practice is to have 5 minutes. This
light—and you have one on the desk—will start at 4 minutes and
stop with the red light going on when it goes to five.

Mr. Harris, thank you for joining us and the floor is yours.

STATEMENT OF PAUL HARRIS, DEPUTY ASSOCIATE ATTOR-
NEY GENERAL, DEPARTMENT OF JUSTICE, WASHINGTON,
D.C.

Mr. HARRIS. Thank you, Senator Specter. I am very pleased to
be before this committee this afternoon to present the views of the
Department of Justice on the Feres doctrine and its importance to
the United States.

I ask that my full written statement be entered into the record
of this hearing.

Senator SPECTER. Without objection, it will be made part of the
record.

Mr. HARRIS. Thank you, sir.

To begin, a brief explanation of the Feres doctrine and its
underpinnings is in order. In Feres and its progeny, the Court has
held that members of the armed services cannot sue the Federal
Government or other service members or civilian Government em-
ployees in tort for injuries that arise out of or are incurred in the
course of activity incident to military service.

The Feres Court relied upon three principal reasons in coming to
its decision: First, the existence and availability of a separate, uni-
form, comprehensive, no-fault compensation scheme for injured
military personnel; second, the effect upon military order, dis-
cipline, and effectiveness of its service members if service members
were permitted to sue the Government or each other; and, third,
the distinctively Federal relationship between the Government and
the members of the armed services and the corresponding unfair-
ness of permitting service-connected claims to be determined by
non-uniform local tort law.
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Case law today recognizes that the policy underpinnings of the
Feres doctrine are as valid today as they were in 1950. Today, as
in 1950, the military service does not leave those permanently in-
jured in the line of duty uncompensated. Congress has attended to
such injuries or death through the creation of an efficient and com-
prehensive compensation system.

The second consideration that has led to the broad application of
the Feres doctrine by the courts through the years can be under-
stood as an aspect of the traditional reluctance of American courts
to intervene in military affairs and the reluctance of the Congress
to force such intervention.

Simply put, Feres’ prohibition of intra-military tort litigation de-
rives from society’s most elemental instinct—self-preservation
through a strong military. This consideration comes into play even
when the issue is not military discipline in the strictest sense. The
Feres doctrine serves to avoid the general judicial intrusion into the
area of military performance.

The third policy consideration—the Federal nature of the rela-
tionship in the absence of an analogous private liability—Iled the
Supreme Court in Feres to conclude that a service member suit
failed to state a claim under the Federal Tort Claims Act.

While it sometimes is argued that the Feres doctrine is unfair to
service members who are victims of medical malpractice, it is
worth noting that the Feres doctrine is an adjunct to the military
disability compensation package available to service members
which, on the whole, is far more generous, even-handed, and fair
than compensation available to private citizens under analogous
State worker’s compensation schemes.

This is because service members, unlike their civilian counter-
parts who suffer serious adverse consequences from medical care,
generally are eligible for compensation whether or not those con-
sequences are or can be proven to be the result of substandard
medical care.

The fact is that all of these service members are eligible for such
compensation, rather than only a small handful who can show a
causal link between their condition and substandard medical care.
Thus, the arbitrariness and uncertainty associated with tort litiga-
tion is effectively eliminated.

The Department believes that the policy considerations outlined
above are as valid today as they were when they were first articu-
lated. Today, to allow soldiers to sue their Government for tort
damages implies that the military has failed its own, and that only
by taking the boss to court can justice be attained. Fostering that
attitude within a community which demands uncompromising trust
and teamwork would have dire consequences and implications for
our national defense.

It is the view of the Department of Justice that the Feres doc-
trine continues to be a sound and necessary limit on the FTCA’s
waiver of sovereign immunity, essential to the accomplishment of
the military’s mission and to the safety of the Nation.

I will be pleased to answer any questions that you may have.

[The prepared statement of Mr. Harris appears as a submission
for the record.]

Senator SPECTER. Thank you very much, Mr. Harris.
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We now turn to the Commandant of the United States Naval
Academy, Rear Admiral Christopher Weaver.

Thank you for joining us, Admiral, and we look forward to your
testimony.

STATEMENT OF CHRISTOPHER E. WEAVER, REAR ADMIRAL,
AND COMMANDANT, NAVAL DISTRICT WASHINGTON, WASH-
INGTON, D.C.

Admiral WEAVER. Thank you very much, sir. If I could correct a
point there, I am the Commandant of the Naval District of Wash-
ington.

Senator SPECTER. Pardon me. Would it be a demotion or a pro-
motion? That is my first question.

Admiral WEAVER. No, sir. Actually, there are only two com-
mandants left in the Navy, and that is the two of us.

Good afternoon, sir, to you and to other members of the com-
mittee. My name is Rear Admiral Chris Weaver. I am the Com-
mandant of the Naval District and the Navy’s Regional Com-
mander for the National Capital Region. I graduated from the U.S.
Naval Academy and have been a Naval officer for 31 years.

I appreciate the opportunity to provide testimony to the com-
mittee on the views of the Department of Defense on the Feres doc-
trine. The Department of Defense believes the Feres doctrine is
sound public policy and national defense policy that should not be
disturbed.

To begin with, sir, I am not a lawyer. I am a surface warfare offi-
cer. My primary focus is on maintaining good order and discipline,
providing support to our military members in the Washington,
D.C., area, to those who are forward-deployed and prosecuting the
war on terrorism, and sustaining the larger architecture of military
readiness, our ability to fight and win our Nation’s wars.

Before I go further, I want to express my condolences to the fam-
ily of Kerryn O’Neill. Her murder several years ago was a terrible
tragedy. Our hearts continue to go out to the O’Neill family. Al-
though I do not question their sincere desire to seek redress, I am
here to testify that allowing service members to bring suits in Fed-
eral court against each other and their chain of command will
interfere with mission accomplishment and adversely affect our
operational readiness.

With the challenges confronting our military and Nation today,
I respectfully submit that the Feres doctrine should be preserved
for the following three reasons. First, the Feres doctrine is impor-
tant to maintaining good order and discipline in the military. In its
current form, the doctrine is essential to maintaining military read-
iness. Litigation is inherently divisive and disruptive.

Absent this doctrine, opposing participants would often both be
military members and include a member’s commanding officer and
military superiors. Military effectiveness and readiness are based
on cohesiveness, obedience, discipline, putting the interest of the
service ahead of the interest of the individual, and an inherent,
unencumbered and unfettered trust and confidence up and down
the chain of command. This degree of trust and confidence cannot
exist in an adversarial legal environment.
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Discipline, morale, and unit cohesion are the hallmarks of an ef-
fective fighting force. Everything the commander does is designed
to embed these values throughout the organization. Litigation is
based on allegations, compulsory process, and aggressively assert-
ing the interests of the individual against the service. Because of
the disruptive effect of litigation, the concept of sailors suing their
shipmates and their Government is alien to our traditional philos-
ophy of military discipline and U.S. jurisprudence.

Second, the Feres doctrine is not a bar to remedies because of the
existence of the no-fault compensation system currently applicable
to any disability or death incurred during military service. All
State and Federal worker’s compensation laws provide a no-fault
compensation system as the exclusive remedy for work-related inju-
ries.

Employees may not sue the employer to seek larger recoveries,
but employees will be compensated even if there was no negligence
or the injured employee was personally negligent. The military
compensation system has the same premise, except that the mili-
tary member is considered to be on the job 24 hours a day, 7 days
a week. Their no-fault compensation applies to virtually all injuries
at work or at home, in the U.S. or overseas, whether nobody was
at fault or everybody was at fault. To be sure, the benefits avail-
able under the comprehensive no-fault compensation system are
not extravagant, but the system is fair.

The third reason for preserving the Feres doctrine is that it is es-
sential to maintaining equity among military members injured or
killed during military service. If the Feres doctrine were repealed
in whole or in part, disparities would exist, depending on whether
the member’s death or injury was based on negligence or combat.
Other disparities would arise based on many variations in State
tort law, the fact that the Federal Tort Claims Act does not apply
outside the United States, and the vagaries of liability jurispru-
dence.

Military training would also be affected adversely if a com-
mander or non-commissioned officer must focus on varying and
multiple tort issues and State laws when conducting exercises and
training evolutions instead of focusing on operational readiness.

In conclusion, the Feres doctrine is an important element of pub-
lic policy and national defense policy. It is a necessary component
of maintaining good order and discipline in the military and of en-
hancing the effectiveness and operational capability of our armed
forces.

It is also a part of a comprehensive no-fault compensation system
which, similar to worker’s compensation laws, provides the exclu-
sive remedy for deaths and injuries during military service. Preser-
vation of this exclusive remedy is the only way to maintain equity
for all of the military members and families who shoulder the sac-
rifices endured for our Nation’s defense.

Thank you very much, and I ask that my full written testimony
be made part of the record, sir.

Senator SPECTER. Your full statement will be made a part of the
record, without objection.

[The prepared statement of Admiral Weaver appears as a sub-
mission for the record.]
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Senator SPECTER. Admiral Weaver, you talk about not affecting
military effectiveness, and I note your reference to the case of
O’Neill v. United States. We have with us today Ms. Bonnie
O’Neill, whose daughter, Ensign Kerryn O’Neill, was the victim in
that case.

The essential facts were that Kerryn O’Neill was murdered by
her former fiance, George Smith, a Naval ensign. The two of them
had met at the Academy and had become engaged, and then
Kerryn O’Neill broke off the engagement. She was then stalked by
Mr. Smith. One night, while she was sitting in her on-base apart-
ment watching a movie with a friend, Smith came to her building,
killed her, her friend, and then himself.

As you know, after the murders, Kerryn O’Neill’s family learned
that Mr. Smith had scored in the 99.99th percentile for aggressive,
destructive behavior in a Navy psychological test. Under Naval pro-
cedures, those results should have been forwarded to the depart-
ment of psychiatry at the Naval hospital for a full psychological
evaluation. Now, that, of course, is a case which isn’t battlefield,
isn’t combat, isn’t military duty.

Why should that kind of a case be barred, and do the rationales,
the three reasons you say, have any applicability at all to that kind
of a case?

Admiral WEAVER. Well, sir, in my judgment, it is a matter of eq-
uity. This was a terrible and tragic case, but to focus on this and
use this as an element to create a new standard, which I would
submit to you, sir, with respect, would create inequities in other
parts of the system—I don’t believe that that is the way to address
it.

Senator SPECTER. What inequities, Admiral?

Admiral WEAVER. I am sorry, sir?

Senator SPECTER. What inequities?

Admiral WEAVER. The ability to afford, for instance, redress on
the part of the O’Neill family as opposed to providing a similar cir-
cumstance under the Federal Tort Claims Act against an overseas
incident of that kind. In other words, how would we provide the
same type of treatment, regardless of the circumstances?

Senator SPECTER. If the incident had occurred overseas, you
would apply the same law. It does not involve order and discipline.
It is not a matter which involves the combat items which you men-
tioned in your opening statement.

Can you give me a factual situation where there would be an un-
fairness in allowing a lawsuit, if you could, as to Kerryn O’Neill?
Why not as to others?

Admiral WEAVER. Sir, I cannot provide an answer to that at this
moment. I will provide that to you, if I could.

Senator SPECTER. Well, I would appreciate it if you would do so.
I don’t see that the analogy is apt.

Mr. Harris, when you articulate the rationales and you talk
about order and discipline, and Admiral Weaver makes a reference
to combat, I can certainly see the need for order and discipline in
combat. The comment was made about one sailor suing another,
apparently, in the course of duty, but how would that affect a case
like Kerryn O’Neill’s horrendous murder?
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Mr. HARRrIS. Well, to begin with, I would like to also echo the De-
partment’s sympathies for the O’Neill family.

I would remind the committee that the Constitution provides the
basis for the Congress having a special relationship with the mili-
tary and establishing the rules and regulations that govern the
military.

Within that rubric, under Article I, section 8, the Congress has
deferred to the military a certain amount of authoritarian power
that would be intolerable in civilian life. One of those powers in
this case is the power and the authority of the military to govern
its housing for military personnel.

Ensign O’Neill in this incident, as the Senator recognizes, was in
military-provided housing when this took place. This is inescapably
an area that is within the discretion of the military to provide for
order and discipline—the regulations governing military housing
are quite specific.

Senator SPECTER. Mr. Harris, what has the housing got to do
with it? If it had been off-base, would you say that Kerryn O’Neill’s
parents would have been able to sue?

Mr. HARRIS. Well, of course, if it was off-base, the military still
does provide for housing even off-base by providing a housing al-
lowance to military members, for example.

Senator SPECTER. Is either relevant——

Mr. HARRIS. Very relevant, because these decisions are

Senator SPECTER [continuing]. Whether you are on-base or an al-
lowance is being provided?

Mr. HARRIS. I am sorry, Senator?

Senator SPECTER. Is either relevant to the underlying rationale?
You talk about order and discipline, and I can see that, but order
and discipline has nothing to do with the Kerryn O’Neill case. And
whether she is on-base or off-base, housing allowance or not, or in
an apartment which is more expensive than the housing allow-
ance—what has that got to do with the facts of the case with re-
spect to the underlying rationale of order and discipline?

Mr. HARRIS. Well, here, I think it is important to remember that
the order and discipline fits within a broader context of a command
structure in the military. The military has got to function in a
manner in peacetime; that is, it operates on the command structure
in peacetime so that it can effectively work in wartime.

Senator SPECTER. Tell me how the command structure is impli-
cated in the O’Neill case.

Mr. HARRIS. If a commander, for example, had the choice of pro-
viding additional security at the barracks that a service member is
living in and at which a service member is injured in a particular
case, versus taking that amount of money and providing it to buy
additional aircraft or providing additional security at some other
place on the base, this decision that is made within the command
structure of the military is one that should function independent
of judicial intrusion. The Congress has recognized that for a long
time and has deferred generally to the military to make these
kinds of decisions.

But beyond that, in this case where we have the case of Smith,
who had a psychological examination that allegedly revealed that
there were perhaps some psychological problems associated with




8

the serviceman, clearly the military should not be in the position
where commanders are hauled into court to justify why a command
decision was made in this case to assign Smith to a submarine and
that the assignment of Smith to a submarine had caused him to
be distraught.

If we get into this kind of second-guessing of command decisions
in the military, we will slowly grind down the efficiency and effec-
tiveness of our military within the command structure.

Moreover, even if Feres didn’t apply in this case, there are a
number of exceptions articulated within the text of the FTCA that
would bar a recovery, specifically the assault and battery exception
and the discretionary function exception.

Senator SPECTER. Well, I am listening to you, but I don’t see any-
thing that has to do with the command structure.

One final question, Mr. Harris. You did not mention cost. I infer
from that that it is not a relevant factor in the Government’s posi-
tion.

Mr. HARRris. Cost?

Senator SPECTER. Cost, payment of damages.

Admiral WEAVER. If I may take that question, sir, if you don’t
mind.

Senator SPECTER. You may, after Mr. Harris does.

Mr. HARRIS. I think cost is always a concern.

Senator SPECTER. Well, never mind whether it is always a con-
cern. You didn’t mention it. Is it a concern in your opposition to
a change in the Feres doctrine?

Mr. HARRIS. Well, the question that I answered was related to
the command structure and that has nothing to do with the cost
issue.

Senator SPECTER. I am aware of that.

Mr. HARRIS. As I would re-articulate, the Government, of
course—the Department of Justice would be concerned about cost,
which would be one other reason, the protection of the Federal pub-
lic fisc, for not opening up the military to all sorts of lawsuits that
are controlled by plaintiffs.

The FTCA does attempt to control cost by limiting attorney’s
fees, but we think that the overall compensation system that the
military has in place, which is a very generous compensation sys-
tem, is one that for the most part compensates those who are in-
jured or killed in the line of duty in a fair and consistent manner.

Senator SPECTER. You testified to that, but this question is very
different. This question is whether the Government contends that
it would be very expensive if these lawsuits could be brought if the
Government had to pay damages.

Mr. HARRIS. There is no question that it would be expensive, but
the payment of damages is not our primary concern.

Senator SPECTER. Admiral Weaver, why don’t you go ahead? Do
you have an answer to it?

Admiral WEAVER. Sir, I can’t address the specific impact of judg-
ments. My intervention was simply to say that regardless of the fi-
nancial cost, I think the greater risk is, again, on the good order
and discipline and the relations that exist in a military organiza-
tion one to another.
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Senator SPECTER. OK, I think your positions are understood.
Thank you very much, gentlemen.

Now, I would like to call the second panel: Major General Sklute,
retired; Major General Altenburg, also retired; Mr. Sprague; Mr.
Fidell; Mr. Joseph; and Ms. O’Neill.

Our first witness on panel two is listed as Major General Nolan
Sklute, Former Judge Advocate General, United States Air Force.
He received his bachelor’s degree from Union College in 1962, his
law degree from Cornell, and was the Judge Advocate General of
the Air Force from 1993 to 1996.

I think you can see the timer there which has five on it, and the
minutes go down and the red light comes on when time is up.

Thank you for joining us, General Sklute, and the floor is yours.

STATEMENT OF NOLAN SKLUTE, MAJOR GENERAL (RETIRED),
FORMER JUDGE ADVOCATE GENERAL, U.S. AIR FORCE, BE-
THESDA, MARYLAND

Mr. SKLUTE. Thank you, Senator Specter. At the outset, I would
like to ask that my complete written statement be entered into the
record.

Senator SPECTER. Your statement will be made a part of the
record in full, and everyone’s written statement will be made a part
of the record in full.

Mr. SKLUTE. First, let me apologize for my voice today. I seemed
to have picked up a football cold over the weekend.

I do appreciate, sir, very much the opportunity to be here today
and to share my thoughts with you and the committee concerning
the proposed legislation to amend the Federal Tort Claims Act
eliminating the effects of the Feres doctrine.

As indicated in my written statement, I submitted there and I
submit here that the proposed legislation poses significant risks to
the effectiveness of our Nation’s armed forces, and I would like to
take a few moments to explain why I and many others have
reached this conclusion.

I don’t intend to reiterate all of that have been discussed by the
courts in formulating, applying, affirming, and expanding on the
incident to service exception which has become known as the Feres
doctrine. You already have sufficient information in this regard be-
fore you, both written and verbal.

What I would like to do is address the adverse impact the pro-
posed legislation will have on those elements that are critical to the
unit cohesiveness so very critical to the combat effectiveness of our
armed forces.

The elements that make up unit cohesiveness—and they have
been set out by the Congress in statute in many respects—these
elements are integral to the unique and special relationship that
exists within military organizations and that exists among and be-
tween its members, and these elements are absolutes; they can’t be
compromised.

They include such things as strict obedience to orders; total loy-
alty to one’s organization, one’s service, and our Nation; total loy-
alty up and down the chain of command; complete trust among and
between members of the organization; and, finally, discipline.
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The proposed legislation would attack the requirement for unit
cohesion in certain respects. First of all, it will create a certain de-
gree of divisiveness within an organization. It will create discord,
it will create perceived and real unfairness, and it will create the
not insignificant turmoil associated with civil lawsuits.

Such activities are far removed from the various internal ac-
countability measures undertaken by the services within the struc-
ture of various departmental regulations and directives. There is
no end to the type of decisions, actions, and activities which would
become litigation targets with the abandonment of Feres.

One just has to visualize the impact on an organization from the
following two examples which really just barely scratch the surface.
A solider or airman injured during a training exercise seeks mone-
tary damages, alleging his injuries resulted from the negligence of
his commander and others within his organization during the plan-
ning and execution of the training event.

A maintenance crew chief bails out of an F-16 when it flames
out during an incentive flight or a training flight and files a claim
for his resulting injuries, alleging negligence on the part of the
pilot, the maintenance crew that maintained that aircraft with
whom he works, and the military air traffic controllers.

The services are already subject to lawsuits in a wide variety of
circumstances. Superimposing the process of civil litigation in the
manner proposed by abandoning Feres will impose an even greater
disruptive influence upon military operations. The courts have rec-
ognized this and acknowledged their reluctance to intervene in
military affairs.

The adverse impact upon unit cohesiveness inherent in these two
examples and a million others that could be discussed must not be
overlooked. Abandonment of Feres as proposed would pave the way
for lack of uniformity, inconsistency, and unfairness in fact and in
appearance. It promotes disparate treatment based on geographic
location of the incident giving rise to the injury; i.e. stateside or
overseas, since the FTCA doesn’t apply overseas.

It promotes disparate treatment based upon the combat exclu-
sion during wartime. A soldier alleging negligent medical treat-
ment at a stateside military hospital will be allowed to proceed
under the Federal Tort Claims Act. Yet, his buddy, a solider receiv-
ing medical treatment in combat, would not.

I share fully the concerns of the families of those whose lives are
lost while serving their country. I remember very well accom-
panying my wing commander and advising various spouses that
their husbands were killed in aircraft accidents. The loss is no less
severe, regardless of how the injury or death is sustained.

The bottom line is the Feres doctrine has stood for over 50 years
without legislative change and there should be tremendous hesi-
tation to work a change at this point.

[The prepared statement of Mr. Sklute appears as a submission
for the record.]

Senator SPECTER. Thank you very much, General.

We now turn to Major General John Altenburg (Retired), former
Assistant Judge Advocate General, United States Army, currently
with the Office of Ethics and Business Conduct, the World Bank
Group. General Altenburg received his bachelor’s degree from
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Wayne State and his legal degree from the University of Cin-
cinnati.

Thank you for joining us, Judge Altenburg, and I note in your
resume you were born in Philadelphia.

Mr. ALTENBURG. Yes, sir.

Senator SPECTER. We look forward to your testimony.

STATEMENT OF JOHN ALTENBURG, MAJOR GENERAL (RE-
TIRED), FORMER ASSISTANT JUDGE ADVOCATE GENERAL,
U.S. ARMY, WASHINGTON, D.C.

Mr. ALTENBURG. Senator Specter, thank you for allowing me to
appear before the committee. I understand that my written testi-
mony will be submitted in the record.

Senator SPECTER. Without objection, your full statement will ap-
pear in the record.

Mr. ALTENBURG. Yes, sir.

There are several reasons to support the Feres doctrine, as Gen-
eral Sklute just mentioned, and I also am going to confine my re-
marks to the good order and discipline prong of the Feres doctrine.
I am only going to discuss the effect upon military order, discipline,
and effectiveness if service members are permitted to sue the Gov-
ernment or each other.

I think there are two aspects to the good order, discipline, and
effectiveness argument. One is the uniqueness of the military set-
ting and the military mission that produces the examples that sev-
eral of us have provided for you, the examples of inherently dan-
gerous equipment and inherently dangerous training and the mis-
sions that we have talked about.

But the second is one that we haven’t talked about very often
and I think it may be very significant, and that is the extraor-
dinary regulation and control that the military exerts on itself di-
rectly related to the demands that have no civilian counterparts
that we make on our soldiers that are different in kind and degree
from the civilian sector. I think this is why the Supreme Court con-
sistently defers to the military.

The words “good order and discipline” sort of flow off our tongue,
but we don’t look behind those words very often to see, well, what
are we really talking about, what is the unique about the military
culture and the military society that would justify this kind of
treatment.

I think that the Supreme Court mainly works in favor of the
military in this regard because of the disruption and the time-con-
suming nature the litigation would have on our commands.

Now, it is true that our own accountability systems frequently
cause disruption and frequently demand time away from duties for
our soldiers and our leaders. But the additional reason of civilian
courts not having the expertise to address many of the issues in-
herent in these inquiries is why I believe the Supreme Court has
upheld Feres for so long.

Soldiers die in training incidents, even though training is strictly
controlled and regulated. Sometimes, training injuries and deaths
are the result of negligence. The Congress provides compensation
for these cases, and if compensation is the issue, then perhaps we
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need to work together to increase the compensation that would be
available.

If Feres did not apply to injured soldiers and families of dead sol-
diers, soon the military would, in my opinion, undermine our abil-
ity, No. 1, to maintain our combat readiness and, No. 2, to ensure
accountability so that we can continue to conduct realistic training,
while minimizing future incidents.

Page 7 of my written testimony refers to an infantry platoon in
training that I think illustrates the potential far-reaching effects of
allowing civil litigation. An infantry platoon is the essential build-
ing block of your and my Army in this country. A ready example
of a platoon is the group of statues that comprise the Korean War
Memorial here in the District of Columbia.

If a soldier on a platoon exercise were injured or killed in what
is a common training event for such a platoon, to rehearse and exe-
cute a ground assault on a house or a hilltop or a cave, live fire,
potential defendants would include two team leaders probably be-
tween the ages of 19 and 22 years old, three squad leaders, and a
platoon sergeant, and that is before we even get to officers.

A concern of mine has been that it sounds like we are worried
always about the chain of command and superior officers, when, in
fact, the real divisiveness would come because of all the junior
leaders that could eventually be involved in civil litigation in in-
stances like this.

There are over 650 infantry platoons in this Army, sir, and when
you think about how often they conduct this type of training—and
that is just one sector of one arm of the service—I think it shows
the far-reaching effects that civil litigation could have on our Army.

Thank you, sir.

[The prepared statement of Mr. Altenburg appears as a submis-
sion for the record.]

Senator SPECTER. Thank you very much, General Altenburg.

We now turn to Mr. Richard A. Sprague. He has a bachelor’s de-
gree from Temple in 1949 and a law degree from the University of
Pennsylvania in 1953. He served as chief counsel to the House of
Representatives Select Committee on the Kennedy Assassination
and as first assistant district attorney in Philadelphia.

Welcome, Mr. Sprague, and we look forward to your testimony.

STATEMENT OF RICHARD A. SPRAGUE, COUNSEL, SPRAGUE
AND SPRAGUE, PHILADELPHIA, PENNSYLVANIA

Mr. SPRAGUE. Thank you, Senator Specter, and I thank the com-
mittee for inviting me to speak here. I also ask that my complete
statement be made part of the record.

Senator SPECTER. Without objection, it will be.

Mr. SPRAGUE. Dealing with the argument I just heard made to
you, Senator Specter, by the military personnel, I notice that they
focus on training. I think that in the event the Congress were to
recognize the error in the present interpretation of the Feres doc-
trine, you will find the military using as a basis of an exception the
discretionary function when it comes to training, and I think the
issue of training is being used as a red herring here.

It is significant to me, Senator, that nobody has spoken about
what it is that the Act specifically provides. There is no question
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about it that the Federal Tort Claims Act in 1946 for the first time
allowed suits against the Government for the negligent acts of gov-
ernmental employees.

The Feres doctrine which has been applied arises from the words
which nobody seems to deal with of precluding claims by service-
men for claims arising out of the combatant activities—the combat-
ant activities, I stress—of the military or naval forces or the Coast
Guard during time of war.

Notwithstanding that language, under the interpretation that
the U.S. Supreme Court gave in Feres, we have these kinds of situ-
ations, as you yourself pointed out: A serviceman went into an
Army hospital for having abdominal surgery. Eight months later,
he has another surgery where a towel 30 inches long by 18 inches
wide, marked “Medical Department, United States Army,” from the
earlier abdominal surgery was discovered within his stomach. No
one can question in that situation there was negligence, and had
he been a civilian or had it happened in a civilian hospital, appro-
priate litigation could be brought. Yet, that is the precise fact pat-
tern in the Feres doctrine that was applied by the Supreme Court.

Another example—and there are hundreds of them—a Coast
Guard rescue pilot is called out on a stormy night to rescue a boat-
er in distress. The weather is so bad that the pilot requests radar
guidance from the FAA, a civilian agency of the Federal Govern-
ment. Following the FAA’s direction, the pilot flies into the side of
a mountain and is killed. If it were a civilian pilot, no question that
his family and wife would be able to maintain a suit. Yet, under
the Feres doctrine, no suit allowed. How you get it from the words
of that exemption is beyond me.

I do point out, as I think you said earlier, Senator Specter, Judge
Scalia in his dissent in the Johnson case, which I believe is very
persuasive, states that Feres was wrongfully decided and heartily
deserves the widespread, almost universal criticism it has received.

As for the local tort law rationale, he pointed out how, in United
States v. Muniz, we allow Federal prisoners to sue the Federal au-
thorities, depending on which State they are in and the various
laws. We allow Federal prisoners to bring suit against the Govern-
ment, but not our men in service. And we are not talking about in
terms of combat and we are not talking about the kind of situation
that they are dredging up in order to try to prevent the Congress
from rectifying this wrong.

Feres now has been interpreted to bar all injuries suffered by
military personnel that are even remotely connected to his status
as a member of the military. Judge Becker’s dissent in the O’Neill
case, joined by Judges Sloviter and McKee—and you, Senator Spec-
ter, and I hope the Congress recognize what an esteemed member
of the judiciary Judge Becker is. He received recently the pro-
digious Devitt Award. In that case, how in the world can anybody
say that the killing of this officer by the other officer in some way
is harming military discipline?

I notice that the caution light is coming up.

The simple fact, Senator Specter, is the Feres doctrine as it is
being applied now, not in the way the Congress originally wrote
it—and by the way, if you read the Supreme Court opinions, they
are going further and further away from what was even the origi-
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nal interpretations, being interpreted more broadly than ever, and
they use as a basis that the Congress hasn’t acted. Judge
Higginbotham, a distinguished member of the Third Circuit, while
he applied the Feres doctrine, decried it. He said it is unjust, it is
not fair.

The simple fact is the Feres doctrine saves the Government some
money, but it is money saved at the expense of our servicemen and
women who have been injured or killed as a result of acts or omis-
sions of the Federal Government. We spend billions of dollars on
military machinery and equipment. We should not be so par-
simonious when it comes to providing proper redress to the most
important resource of our military, the men and women who serve
our country.

Thank you.

[The prepared statement of Mr. Sprague appears as a submission
for the record.]

Senator SPECTER. Thank you very much, Mr. Sprague.

We now turn to Mr. Eugene Fidell, of the law firm of Feldesman,
Tucker, Leifer, Fidell and Bank; a bachelor’s degree cum laude
from Queens College, a law degree from Harvard, active duty in
the Coast Guard from 1969 to 1972.

Welcome, Mr. Fidell. We look forward to your testimony.

STATEMENT OF EUGENE R. FIDELL, COUNSEL, FELDESMAN,
TUCKER, LEIFER, FIDELL AND BANK, LLP, WASHINGTON, D.C.

Mr. FIDELL. Thank you, Senator.

First, one of the points that was made a few moments ago had
to do with the notion of unit cohesion. The reference, of course, is
to the legislation that was passed some years ago, a few years ago,
for the “don’t ask, don’t tell” policy. Without developing the point
more broadly because of time constraints, I would only say that I
sincerely doubt that the Congress had in mind the Feres doctrine
when it enacted its comments concerning unit cohesion.

Now, is unit cohesion a potent factor? Obviously, it is. You don’t
want to do anything that will unduly generate friction within a
military unit. Notwithstanding that, Congress obviously has to do
some balancing and decide whether the game is worth the candle,
and I think history teaches and experience teaches that the kinds
of issues that may come up in Feres or Federal Tort Claims Act liti-
gation are not the kind that really erode military discipline.

Let me be very specific. It is certainly the case that already,
under current law in a variety of contexts, GIs have a right to go
to court, they have a right to make allegations, and they have a
right to a judicial determination, rather than have the courthouse
door slammed in their face, which is what the Feres doctrine does,
obviously. You never get into court with the Feres doctrine, or you
are out as soon as you are in.

Let me give some illustrations. A GI can sue under the Tucker
Act. A GI can sue to have his record corrected, for Administrative
Procedure Act review of the decision of the boards for correction of
military or naval records. These are the kinds of issues that may
well bring into play command decisions of one kind or another.

Yet, our society has sufficient flex in it that we recognize that
larger public interests are served by giving GIs resort to the same
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kinds of judicial forums that other Americans have as well. I think
civilian court proceedings arising out of those kinds of contexts may
well be a nuisance to commanders, but without them civilian con-
trol of the military would be no more effective here than in a non-
democratic society.

Issues of malpractice, for example, to take the one that is so po-
tent today and that many lawyers in private practice regularly get
inquiries about, have nothing whatever to do with military dis-
cipline or any notions of command or unit cohesion.

If the simple duty to respond to legal process or produce docu-
ments, such as agency records, and in some cases even be subjected
to the normal discovery process contemplated by the Federal Rules
of Civil Procedure, or even a trial from time to time, is too much
of an intrusion, then the result would be to bar actions by military
personnel under a raft of other statutes where their right to sue
has never been questioned.

[The prepared statement of Mr. Fidell appears as a submission
for the record.]

Senator SPECTER. Thank you very much, Mr. Fidell.

Our next witness is Mr. Daniel Joseph from the firm of Akin,
Gump, Strauss, Hauer and Feld; a bachelor’s degree from Columbia
in 1963, Harvard Law School, 1966, law clerk to Fifth Circuit
Judge Irving Goldberg. He was with the Department of Justice
from 1967 to 1971.

Thank you for joining us, Mr. Joseph, and we look forward to
your testimony.

STATEMENT OF DANIEL JOSEPH, COUNSEL, AKIN, GUMP,
STRAUSS, HAUER, AND FELD, LLP, WASHINGTON, D.C.

Mr. JosePH. Thank you, Senator Specter. On behalf of Bonnie
O’Neill and my firm and myself, we really do appreciate this oppor-
tunity to appear before the committee. I would like to thank you
for organizing and chairing this hearing and looking into this old
Supreme Court decision that we think is having an unfair and an
unnecessary impact.

I also would like to say that we represented, of course, Bonnie
O’Neill all the way through her litigation. I want to stress that we
did that without the payment of any fee, and this is the only Fed-
eral Tort Claims Act case in which I have represented a plaintiff.
I represented the United States a little bit when I was at Justice.
And I don’t expect to be handling other such cases.

Although the Supreme Court originally claimed in the Feres deci-
sion that its holding was based on the language of the Act, it later
altered that rationale and now it doesn’t hold, and the United
States doesn’t argue either here or in court, that there is any lan-
guage in the Act that supports the doctrine.

The Feres doctrine is therefore not a statutory, but a court-im-
posed restriction on a right that Congress gave to sue. The Court
has taken back part of the right to sue that Congress intended to
give members of the military. For three reasons, I think the Su-
preme Court had no power under the Constitution to impose the
Feres doctrine.

First, as I said, the doctrine has no foundation in the text and
it is a judicially imposed limitation on the right to sue. But the Su-
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preme Court doesn’t have any power to condition or to partially re-
peal legislation passed by Congress that is not unconstitutional.

Second, the subject matter of Feres is lawsuits by members of the
military, and the Supreme Court says that the doctrine exists We
have heard it justified today, on grounds of preventing threats to
military decisionmaking and discipline. But it isn’t the Supreme
Court under the Constitution and it isn’t the executive branch that
gets to determine that.

Under the Constitution, Article I, section 8, clause 14, it is the
Congress that has the power to govern the ground and naval
forces, and the Court has no business second-guessing Congress on
judgments made in this area. The fact that the Court did so in
Feres, based on the request of the executive branch as a party in
a lawsuit, makes it all the more important for Congress to act to
restore the appropriate constitutional balance.

Finally, the Federal Tort Claims Act, of course, was a larger
waiver of the sovereign immunity of the United States, and the Su-
preme Court has held many times, except in the Feres case itself,
that it is only the Congress that gets to determine how large or
how small a waiver of sovereign immunity should be.

A second extremely important point is that the Feres doctrine
was not necessary. Congress did the job of crafting the Act to take
account of the particular problems that might be raised by extend-
ing that Act to military activities, and there are some very impor-
tant exceptions in the statute itself that show that.

Under Section 2680(j) of Title 28, there can’t be any liability for
combatant activities of the military in time of war. This represents
Congress making a balance that the Court has not respected. It ex-
tended the ban far further than that. In addition, there can’t be
any liability for a cause of action arising in a foreign country.
Again, that is a congressional balance that Congress struck that
the Court has ignored.

Finally, and perhaps most importantly, as has been referred to,
Congress said that there can’t be any liability under the Federal
Tort Claims Act based on performance or non-performance of a dis-
cretionary function, whether or not the discretion is abused. Thus,
the examples that we have been told about this morning, such as
choices on how much security to supply in a military context or
training exercises that have gone awry, would all be covered under
the discretionary function exception that Congress imposed without
the unnecessary additional breadth of the Feres doctrine.

Now, one point I would like to make that I was kind of surprised
to hear—I have heard repeatedly about the Veterans Benefits Act
and this compensation system. The O’Neills did not receive any
benefits at all under that system, which only applies to service peo-
ple themselves and their dependents. If you are young and you are
not married, as Kerryn O’Neill was not, you are not likely to have
dependents. Thus, there is a tremendous difference between work-
er’s compensation laws and the Veterans Benefits Act, and in many
cases there are no benefits that are available.

The other point that I just wanted to mention briefly here that
is mentioned at length in the statement that I have filed is that
it is possible for civilians to sue in many of the same contexts in
which military are barred from suing. The best example is a case
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called Sheridan that involved at the Bethesda Naval Hospital a sol-
dier who apparently at least was disorderly, who fired a rifle into
the street there and hit a civilian passing in a car. The civilian suc-
cessfully filed suit.

If that person had been in the Army or a member of the military,
suit would have been barred. But a suit by a civilian is permitted,
and that is irrational if the purpose is to bar possible potential in-
terference with military matters.

So in our view, the Feres doctrine is both over-broad and doesn’t
cover things that purportedly arise out of the same concern. That
is the reason why it needs comprehensive attention from the Con-
gress.

Thank you.

[The prepared statement of Mr. Joseph appears as a submission
for the record.]

Senator SPECTER. Thank you, Mr. Joseph.

We now turn to Ms. Bonnie O’Neill, from Kingston, Pennsyl-
vania. Ms. O’Neill’s daughter, Ensign Kerryn O’Neill, was the vic-
tim of the case which we have been talking about.

We know this is a difficult situation for you, Ms. O’Neill, but we
appreciate your being here to tell us your views on this matter.

Chairman LEAHY. If I might, Mr. Chairman——

Senator SPECTER. Senator Leahy, let me welcome you to the
hearing.

Chairman LEAHY. Thank you. I just want to thank you for taking
on this hearing. I am in another hearing when I am not here, but
I did also want to come over and thank Ms. O’Neill for being here.
I can only imagine how difficult this must be for you being here.
I appreciate you taking the time and it is very good of you to do
that.

Senator SPECTER. Thank you.

Ms. O’Neill, we look forward to your testimony. The floor is
yours.

STATEMENT OF BONNIE O’NEILL, KINGSTON, PENNSYLVANIA

Ms. O’NEILL. My following statements may seem like a plea for
help, but how as a mother can I address you otherwise? I am over-
whelmed to be here and my aim is one I have had in mind for 9
years.

I would like to thank you, Senator Specter and Senator Leahy,
for doing all the work to hold this hearing. The issue is important
to me and my family, and also to other members of the military
and their families.

I was notified of my daughter Kerry’s death in work December
1, 1993, an occurrence not imaginable previously even in my most
horrible nightmares. Kerry was the youngest of my three children,
with a brother, Ed, and a sister, Kristen, who is just 1 year older
than Kerry.

Since our family had no military background, I found Kerry’s de-
sire to apply to the United States Naval Academy surprising. Her
final selection possibilities included some extremely prestigious col-
leges. Kerry decided to combine some suspense with humor by
waiting until May 1, the deadline for admission to the Naval Acad-
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emy, to make her announcement of college selection to us. We were
all on edge.

She designed a selection form with a box in front of each college,
and on the morning of May 1 this form was hanging on my bed-
room door with the United States Naval Academy checked. Kerry
told me she had made her choice because she wanted the combina-
tion of academics with the opportunity of serving her country.

Although I had always let Kerry know I would accept any deci-
sion she made, internally I was quite apprehensive. I realized, as
she did, her future would be very difficult and demanding. I knew
I had to trust the military with Kerry’s life. Her next 4 years con-
stantly challenged her and yet she responded to all of the chal-
lenges, excelling in every aspect of her naval career. We were all
so very proud of her accomplishments.

Kerry graduated in the top 5 percent of her class. In addition,
she excelled in sports, receiving 12 varsity letters in 4 years. Al-
though she was a walk-on at the track, she was the first female
Division II All-American in women’s cross-country and the first fe-
male athlete to qualify for NCAA Division I championships at the
Academy.

She set Academy records in cross-country and other track events,
and she was honored in her senior year by receiving the award of
the top honor for a female athlete, the Vice Admiral William P.
Lawrence Award. Kerry was selected to serve as a representative
of the United States Naval Academy in the Australian Navy during
her final summer at the Academy. But most important, Kerry was
a kind, sincere, and loving woman with high aspirations. People
whose lives she touched will always remember her.

Upon graduation from the Academy, Kerry received an appoint-
ment in the Civil Engineering Corps. After training in California,
she was stationed at Coronado Naval Base and received the posi-
tion of leader on a reconstruction project at the base. She loved the
Navy and the naval base. She once said to me, I wake up with the
sun in the morning and run with the sun going down at night, and
I love my freedom.

I am presenting this background to you to emphasize the possi-
bilities Kerry’s life held. Then came December 1, 1993, and her life
was abruptly ended by her ex-fiance, George Smith, who also grad-
uated from the United States Naval Academy. They were serving
at different naval installations, working in entirely different jobs
near San Diego, California.

Smith seemed unable to deal with the ending of the engagement.
As the time got closer to his serving his first tour of duty on a sub-
marine, Smith’s erratic behavior got more pronounced. He followed
Kerry around and he appeared uninvited where she was socializing
with other people. While this was disturbing, it did not seem all
that unusual to people, considering Smith’s situation.

But 2 days before Smith was to start his first submarine tour,
Kerry was obviously concerned and asked a friend, John Dye, at
the office at which she worked to visit her that evening. Unfortu-
nately, he could not. Then, while working out at the gym, Kerry
met Lieutenant Alton Grizzard, another friend from the Academy
who was well known as having been the quarterback on the Acad-
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emy’s football team, and she asked for help. Grizzard agreed and
paid her a visit, during which they watched a movie.

George Smith appeared uninvited and he and Kerry had a heat-
ed discussion in the lobby of the bachelor officer’s quarters where
she lived at the Coronado Naval Base. Smith went back to his
apartment and, in fact, telephoned me at midnight, California time,
which is 3 a.m. in Pennsylvania, as I was sitting up with a sick
friend, to tell me that Kerry was dating another man asked what
he could do. I told him to give her time to make up her mind. She
is only 21. I have had to live with the memory of that phone call
ever since.

George did not listen to me. He returned to Kerry’s BOQ car-
rying two loaded handguns past the guard to her room. He fired
seven shots, killing Kerry, Alton Grizzard, and Smith then killed
himself. A great emptiness grew in the lives of our family, friends,
and associates.

As the months went on, our family requested the Navy’s results
of the investigation into these murders. The Navy supplied that in-
formation and this is what we discovered. Kerry had been killed a
day before he was to report for submarine duty. The Navy also
found that Smith was psychologically unfit for submarine duty. He
had a serious personality disorder, was extremely aggressive, and
could not control his behavior under stress.

In addition, he could not deal with the months of isolation from
friends and family and the lack of apparent control of his personal
situation that submarine duty involves. The Navy was made aware
of this because 2 months earlier it had required Smith, like all can-
didates for submarine duty, to take a psychological screening test.
The results of the screening under normal procedure would have
dictated whether further psychological testing would be necessary.

Smith’s results were so unusual and departed so far from the
norm that in its later investigation the Navy concluded that in
Smith’s case no further psychological testing would have been nec-
essary to immediately disqualify him from submarine service.

These results showed Smith to be more than four standard devi-
ations above normal, above the 99.99 percentile in aggressive and
destructive behavior, and more than two standard deviations above
norm in six other categories, including low situational control, im-
pulsive behavior, and negative motivation. These are obviously not
impressive traits for a future nuclear engineer scheduled to report
to duty on a nuclear submarine. George responded to test questions
with answers such as “I know how to make people uneasy when
I want to. I can get away with anything I want.”

With the screening test abnormal results so pronounced, why
didn’t Smith’s obvious mental unsuitability for submarines dis-
qualify him for that duty? Why was screening performed if normal
procedures wouldn’t be followed for United States Naval Academy
graduates?

If Smith were disqualified, he would not have been under severe
pressure that caused him to kill Kerry, himself, and Alton
Grizzard. If these deaths had not occurred that December 1, could
numerous military lives aboard a submarine have been sacrificed
in the future when Smith suffered acute stress?
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The answer was and remains shocking and amazing to me. It is
in violation of the Navy’s procedures that the psychological screen-
ing tests were not read or scored by the Navy’s civilian psychologist
whose job it was to do that. Thus, the evil in these results was not
discovered until a subsequent investigation, until after Kerry’s life,
Smith’s life, and Grizzard’s life and their future naval careers had
been lost.

I think that someone needs to assume responsibility for this. The
Navy had appropriate measures which had identified Smith’s very
erratic and troubling mental problems, even though he may have
appeared to be normal to those who knew him. But Dr. John Wal-
lace, the Navy’s civilian psychologist, just didn’t read them. Al-
though Dr. Wallace at first claimed he had never received these re-
sults until after Kerry’s death, he indicated during the investiga-
tion that while testing of enlistees was worthwhile, that for officers
who attended the Naval Academy it was unnecessary.

The Navy finally read Smith’s test results after Smith had killed
three naval officers. Lieutenant Commander E.C. Calix, a Navy
psychologist, performed the review and concluded that the test re-
sults showed that Smith would have been screened psychologically
before being allowed to serve on duty, but also that the test results
and other evidence of Smith’s behavior showed clearly without fur-
ther testing that Smith was not suited for submarine duty, includ-
ing false answers to certain background questions on which he
falsely stated, for example, that he had been married for 6 months.

The test evaluation, according to Navy regulations, should have
triggered further counseling and psychological evaluations, which
most certainly would have necessitated additional treatment.
Smith needed their help. If the Navy’s procedures had been fol-
lowed, my daughter’s death most likely would not have occurred.
The correct step defined by the Navy were not followed.

The Navy admitted the negligence and oversight in their inves-
tigation, knowing that the Supreme Court’s Feres doctrine would
protect them from legal responsibility. I can’t imagine why any en-
tity, whether a person, a business, or a military service, should not
be held accountable for its careless actions. Kerry had devoted her
life to the military, and because of this fact her death was accepted
without any possible repercussions. The rights of a civilian were
denied her.

Dan Joseph and his firm, Akin, Gump, Strauss, Hauer and Feld,
did everything in their power to right this situation. For several
years, we went from the district court, to the Third Circuit Court
of Appeals, to the Supreme Court, and every appeal was denied.
How could this injustice be perpetuated?

We were told that the Supreme Court interprets the laws, but
Congress is the country’s lawmaker. We were told that the Feres
doctrine is not based on any part of what Congress wrote in the
Federal Tort Claims Act, and that if the statute would have applied
as written, the Navy would have been responsible for its failure to
read the test results.

I think that the Congress, which we elect, understands these
issues better than the Supreme Court, and I ask that the Congress
do away with the Court’s doctrine. I am here because I need your
help. We have lost our case and there is no way we can change
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that. I am trying to prevent what happened to Kerry from hap-
pening to others.

All of you, unless you had lived through a similar situation, could
not possibly imagine the pain and frustration Kerry’s family has
endured. My goal today is to do what I can to prevent this from
happening to others, to ask you to require that the United States
assume responsibility for their actions when not in time of war.
This will reduce the amount of negligence which the Feres doctrine
licenses. The Feres doctrine should be repealed. We have lost
Kerry, but her death will not be in vain.

Senator SPECTER. Take your time, Ms. O’Neill.

Ms. O’'NEILL. I am finished. Thank you.

Senator SPECTER. Thank you very much for coming in today and
for sharing with us your views.

Senator Leahy?

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Chairman LEAHY. I will put my statement in the record, Mr.
Chairman. I also have some questions that I will submit.

Given the Johnson case where Justice Scalia questioned why mo-
rale is not equally harmed by barring recovery on behalf of service-
men injured by Government negligence, there is a question on that.
I rhetorically ask the question, do you think the friends and class-
mates of Kerryn O’Neill think her family was treated fairly? I
don’t. I think it is high time to be looking at the Feres doctrine.
I think it is a doctrine whose time has come and gone.

I can’t add to anything you have said, Ms. O’Neill. Obviously, ev-
erybody in this room, whether they are for or against the Feres doc-
trine, if they could make a wish, it would be to bring your daughter
back. We can’t do that, but I also agree with you that we ought to
listen to you so that other families are not put in the bind you and
your family were put in.

I think you are very courageous to come here. I think Senator
Specter deserves a great deal of credit for having this hearing. I
will put my statement in the record.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator SPECTER. Thank you very much, Senator Leahy.

As I think all of you know, Senator Leahy is the chairman of the
full committee and it was through his good offices that this hearing
was scheduled. Senator Leahy makes the decision on which mat-
ters are of sufficient importance to call for the attention of the Ju-
diciary Committee, so we thank him.

Ms. O’Neill, you have obviously gone through a long litigation
process and you had had the trauma of your daughter being mur-
dered, and then to find out what had happened with respect to the
Navy psychological test where people should have been on notice
and it was an incident which should have been prevented.

Then you went to counsel, Mr. Joseph, and your testimony shows
your familiarity with the legalisms. It is a little hard for lawyers
to understand how the court interpreted this provision, and we are
going to come to that in the discussion among the lawyers here in
just a moment or two.
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I would like to start with your reaction to what happened in the
interpretation by the Federal courts in Pennsylvania where you are
resident, where you litigated, from the language which has already
been read, but let me repeat it. “The Federal Tort Claims Act
which provides for claims does not apply to any claim arising out
of the combatant activities of the military or naval forces or the
Coast Guard during time of war.”

Now, obviously, you didn’t feel that your daughter’s murder in-
volved a combatant activity during time of war, did you?

Ms. O’NEILL. No, I did not.

Senator SPECTER. And how did you respond to your expectation
that your claims could be pursued in a court of law when that pro-
vision, which on its face does not apply to the circumstances involv-
ing your daughter’s murder—how did you feel about that?

Ms. O'NEILL. I felt very upset when I realized there were things
like the Feres doctrine coming into play. I felt very cheated. I feel
more cheated for Kerry and the other people who may be involved
because they are not held responsible for negligence.

I did know when I approached Dan Joseph that it was going to
be a very difficult lawsuit to ever win, unfortunately. I realized
that, but we all wanted to go forward and their firm was gracious
enough to feel the same dedication to it that I did.

Senator SPECTER. Well, Ms. O’Neill, in the law there is an effort
made to honor expectations, and when the law allows a recovery
but has an exception and the exception doesn’t apply at all to the
case involving the murder of your daughter, I can see how you
would respond. You would be resentful and surprised and really
questioning what had happened.

Ms. O’NEILL. Obviously, obviously. I can’t imagine this being al-
lowed to continue. I have such strongly feelings also for other
young men and women who are going to be in the same situation.
I hear all these people talking about the military and how it pro-
tects them and the laws of order and what they need to have.

This in no way, in my mind, even touches near what they are
saying, in no way. There is no leadership, there are no general
issues of war, there is nothing. I have a daughter. A man walked
in and killed her. I can’t imagine how it could apply. I can’t imag-
ine that this would be allowed to continue to go forward with this
Feres doctrine.

Senator SPECTER. Well, Mr. Joseph, thank you for pursuing this
case on behalf of Ms. O’Neill. I have no doubt that when you exam-
ined the case law and agreed to undertake the case not on a time
basis but perhaps on a contingent fee basis that you thought your
chances of recovery were very slight. Why did you take the case?

Mr. JosepH. Well, frankly, Senator, I knew something about
the——

Senator SPECTER. Let me ask you the ancillary question. Did you
think you had any chance to win this case?

Mr. JosePH. Well, we had seen Justice Scalia’s dissent in the
Johnson case which was joined by Justices Brennan, Marshall and
Stevens.

Senator SPECTER. But this was not a case for original jurisdiction
in the Supreme Court.
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Mr. JOSEPH. No, but we thought that we had a chance of getting
the Supreme Court to take the case. I knew it was small. I mean,
it was not taken because we thought we had a large chance, and
we thought it was an unjust decision and worth trying to fight. You
can never say that you expect the Supreme Court to take some-
thing.

Senator SPECTER. Did you petition for cert?

Mr. JOSEPH. Yes.

Senator SPECTER. Were there any dissents? You only need four
to get cert granted.

Mr. JosEPH. That is right. No dissents were noted. As I think
you know, it is rare that a dissent is noted on a denial of certiorari.

Frankly, when Judge Becker said in his opinion in the Third Cir-
cuit that he thought that the Feres decision was wrong and that
the Supreme Court should grant cert and reexamine it, I will tell
you that at that point I had a flutter in my heart because I knew
that Judge Becker is very highly respected at the Supreme Court.
And we had our hopes that that might be our ticket in, but it
wasn’t.

Senator SPECTER. Judge Becker has gotten the Court to take
quite a few cases.

Mr. JOSEPH. Yes.

Senator SPECTER. General Sklute, how about this language, the
language of exclusion: “The Government is not liable under the
Federal Tort Claims Act for injuries to servicemen that arise out
of or in the course of activity incident to military service”? That is
what the Court said in Feres.

Give me your best lawyer’s interpretation as to how you could get
that rule out of the Federal Tort Claims Act. You have a right to
remain silent. That is a pretty tough question, but I am interested
in your answer.

Be on guard, General Altenburg, you are next.

Mr. SKLUTE. Can I answer that question in this way, sir? I am
going to refer back to what Ms. O’'Neill just said, and believe me,
all of us express our condolences to you. This is a tragic, tragic
case, a case that cries out for some—it cries out for:

Senator SPECTER. Legislation?

Mr. SKLUTE. Not legislation, sir. It cries out for action to be
taken against those who were involved in the incident and may
have committed some types of negligence that may be—I don’t
know what the facts of this case would show, other than the fact
that——

Senator SPECTER. Whom would Ms. O’Neill sue, Mr. Smith, who
killed himself? Did he have an estate?

Mr. SKLUTE. If there is evidence of a violation of the UCMJ,
criminal action should be taken against individuals.

Senator SPECTER. Who?

Mr. SKLUTE. Accountability within the Navy.

Senator SPECTER. Criminal charges? You are going to exonerate
the service from civil liability, but allow criminal charges to be
brought?

Mr. SKLUTE. If the purpose of the civil action is

Senator SPECTER. They would have to go to Mr. Sprague for that.

Mr. SKLUTE. Excuse me, sir. I am sorry.
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Senator SPECTER. Go ahead.

Mr. SKLUTE. If the purpose of the civil action is compensation
and accountability, there is already a scheme in place for com-
pensation. If compensation is inadequate, then action could be
taken to adjust that, No. 1.

No. 2, if it is accountability, I can assure you that the services
hta)\\ie so many different tools at their disposal to assure account-
ability——

Senator SPECTER. General Sklute, come to my question. How can
you read the Federal Tort Claims Act and derive the principle of
Feres that the Government is not liable under the Federal Tort
Claims Act for injury to servicemen that arise out of or in the
course of activity incident to military service?

Mr. SKLUTE. I would have to go back to the Feres decision itself,
sir. When I read Feres 10 years when I was on active duty—8 years
ago——

Senator SPECTER. Would you supplement your testimony with an
answer to that question?

Mr. SKLUTE. I certainly will, yes, sir.

Senator SPECTER. I have been a lawyer for a little longer than
you have and I couldn’t answer that question, but perhaps General
Altenburg can answer the question.

How under the Act, General, can you find a justification for that
holding?

Mr. ALTENBURG. You can’t find it in the words of the Act, sir. It
is clearly judge-made law.

Senator SPECTER. That may just be the testimony to push us
over the top on our legislative effort.

Mr. ALTENBURG. Well, Senator, I think it was a recognition by
the Court at that time and in the 50 years since of the uniqueness
of the military mission and why the military quite frankly needs
that protection.

Senator SPECTER. Well, in this room the most frequently re-
peated statements relate to judges should interpret the law, not
make law. Senator Thurmond has made that standard operational
procedure and everybody who comes in agrees with that.

When the comment is made that Congress has had the oppor-
tunity to correct it for 50 years, that is true. Congress hasn’t
passed a budget act this term. Congress hasn’t passed any of 13
appropriations bills. We have in conference the energy bill and the
insurance bill on terrorism and the patient’s bill of rights.

To say that because Congress hasn’t done something that Con-
gress agrees with it is really as much a non sequitur as the holding
in Feres is from the case. But, of course, that is on this side of the
bar, not on your side.

Mr. Fidell, you are an expert in matters involving the military.
I understand that you have lectured on the subject and have exten-
sive experience and qualify as an expert. Based on your expert
knowledge, what effect do you think a repeal of Feres would have
on good order and discipline in the military?

Mr. FiDELL. I think it would have, in fact, a positive effect, and
I would like to explain why. Senator, we have for a generation been
living in an all-volunteer environment. There is no conscription,
and my hunch is I am not alone on this panel in the view that
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maybe reinstatement of the draft would be a salutary thing for a
variety of social and national reasons, but there is no immediate
prospect of that change being made.

Therefore, people of the age bracket that we look to for enlist-
ments, for accession of new personnel, have to have the feeling that
they are going to be basically treated fairly when they are in the
military. That means the military justice system has to operate in
a fair manner.

It also means that the basic terms and conditions under which
people are asked to put their lives on the line have to be essentially
fair. If that is there, then people will continue to do the patriotic
thing and step forward and help defend the country and our entire
way of life. If it is not there, then we have placed an impediment
in the path of national defense.

While no one can say that this, that, or the other thing is going
to make or break the military’s ability to defend the country, every
factor that bears on the conviction that our military personnel have
that they are being treated fairly has to be viewed as a precious
and significant matter.

When you have military personnel and their families—who play
a potent role in the entire system—when you have those constitu-
encies, if you will, having a shade of doubt, having an erosion of
their confidence in the essential fairness of the arrangements
under which they or their loved ones serve the country, then I
think you have paid a penalty, not a measurable one, but a penalty
nonetheless. That is, I think, what is involved here.

Senator SPECTER. Mr. Sprague, you heard General Sklute’s sug-
gestion for criminal prosecution to redress the wrong. You have
had a lot of experience in the criminal law. Can you see any way
that a criminal sanction would lie or be bringable under any of the
cases we have talked about, the medical malpractice or the auto-
mobile case or any of the examples that we have seen, as an alter-
native to repealing the Feres doctrine?

Mr. SPRAGUE. None whatsoever, Senator. I think that response
was typical of the in-bred feeling by the military that this judge-
made law which they conceded, the Feres doctrine, they want to
keep. They want to keep it for a great number of reasons, which
I think basically are that they don’t want to have the civilian su-
pervision. I don’t think they want to have the investigation referred
to by Ms. O’Neill.

Liability and paying of damages isn’t just paying people money.
The people that have to pay then learn from that process and they
learn to improve their own system. I have been in the military, I
have been in the submarine service in World War II. Obviously, the
military wants to keep everything within itself and exclude the ci-
vilian supervision to the extent it can.

I would like to point out, Senator Specter, to show this judge-
made law that we are talking about, Feres, and its horribleness,
had the person who was with Ms. O’Neill’s daughter not also been
a naval personnel, same facts—had that person been a civilian, he
could have sued. This judge-made law discriminates, in fact,
against people in the service.

If the courts recognize that Congress does something that is un-
constitutional, the courts have no reluctance in ruling on that con-
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stitutional issue. This time, it is the reverse. The Congress passed
a very specific exception which you have read—combatant, time of
war. It is time for the Congress to assert itself and keep that excep-
tion as the Congress intended it to be, not this judge-made law. It
operates in a discriminatory fashion.

One of the officers referred to it as a compensation system. Did
they not hear Ms. O’Neill and did they not hear her counsel say
there was no compensation? I could go into case after case where
the benefits that one may get has nothing to do with the compensa-
tion that one should get for the negligence by Government.

Thank you.

Senator SPECTER. Can you see any basis at all—the same ques-
tion I asked the Generals—for this sort of a rule to come out of the
Federal Tort Claims Act?

Mr. SPRAGUE. None whatsoever.

Senator SPECTER. What would you think, Mr. Sprague, of trying
to restructure the Feres doctrine so that we made an exclusion for
items like order and discipline or training programs or matters
which were broader, say, than being a combatant and not limited
to time of war, because you have a lot of training and you have a
lot of military matters in peacetime—I am going to ask the same
questions of the other witnesses—but to try to structure it in a way
which accommodates the core rationale that the military has used
so that you don’t have this blanket rule which bars all sorts of
cases totally unrelated to the military?

Mr. SPRAGUE. Well, as I said, you have in there present the ex-
emption for discretionary functions. I happen to think that covers
the kinds of situations that they were dredging up here.

Senator SPECTER. I don’t believe it will help the judicial interpre-
tation, but who can tell?

Mr. SPRAGUE. Who can tell? I think the proposed bill that you
submitted, Senator, would make it clear that service people are en-
titled to the protection of the Federal——

Senator SPECTER. I have seldom seen you prompted in the court-
room, Mr. Sprague. You are at a hearing. Let the record show that
Tom Sprague handed you a book.

Mr. SPRAGUE. Servicemen should be entitled to the coverage of
the Federal Tort Claims Act, except in the situations that Congress
intended in the first place. The amendment that you proposed real-
ly says exactly that. You are now stating that servicemen shall be
entitled to the coverage of the Federal Tort Claims Act, except for
the limitation that you initially spelled out.

If you are willing to hear a suggestion, however, you use the
words “military personnel” in your proposed bill. I think, to be con-
sistent with other parts of the Act, it should be “uniform services”
and would suggest that correction.

I would also suggest that you talk about—you have “military or
naval forces of the United States.” I would make it “uniform serv-
ices of the United States or employees of the Federal Government.”
Last, I would make a proposal that your amendment state that the
amendment shall apply to all claims that have not been finally ad-
judicated as of the effective date of the Act, and final adjudication
to mean a claim in which the trial court has entered a final order
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for which there is no outstanding motion for reconsideration, ap-
peal, or petition for writ of certiorari.

Those would be what I would suggest as some corrections to your
bill, but I think your bill would correct this problem.

Senator SPECTER. Well, thank you for the suggestions. We will
take a close look at them.

General Altenburg, what would you think of leaving you some
latitude for the considerations you raised, order and discipline, but
allow suits, say, in matters like Ms. O’Neill’s?

Mr. ALTENBURG. Senator Specter, we haven’t talked much about
the medical corps and the medical business of the military, and
there is probably not time here to do that. But one of the reasons
that I would be opposed to any modification in the Feres doctrine
is because the medical business of the military is directly linked to
command and to good order and discipline. It is not a medical care
system, simply.

Senator SPECTER. Well, suppose you left medical out, too?

Mr. ALTENBURG. I am not sure what would be left, Senator.

Senator SPECTER. Well, you would have auto accident cases. You
would have the murder of Ms. O’Neill’s daughter.

We have gone longer than anticipated. What I would like you to
do, General Altenburg, and also General Sklute and Mr. Fidell and
Mr. Joseph—Mr. Sprague, you have already answered the ques-
tion—give some thought to the way you might structure a bill
which would accommodate the core considerations that have been
raised here with respect to unit cohesiveness, the issues of order
and discipline, et cetera.

If you would provide that to the committee, I think that Senator
Leahy’s agreement with the bill is significant. He controls the dock-
et, he puts it on the docket, and you have got two votes; you only
need eight more to have it reported out. And although we are close
to adjournment on this session and nothing will happen, this hear-
ing will be on the books and will carry forward for the next Con-
gress.

Mr. Sprague?

Mr. SPRAGUE. Senator Specter, let me just read to you the lan-
guage of the discretionary function that is in there now because I
think it covers what you are asking. The exception is any claim—
and it is 2680(a)—any claim based upon an act or omission of an
employee of the Government exercising due care in the execution
of a statute or regulation, whether or not such statute or regulation
be valid, or based upon the exercise or performance, or the failure
to exercise or perform, a discretionary function or duty on the part
of a Federal agency or an employee of the Government, whether or
not the discretion involved be abused.

I suggest to you that covers everything you are talking about.

Senator SPECTER. Well, perhaps it does. When you give me your
suggestions, gentlemen, give me a comment on that point as well.

We will leave the record open for 14 days, which is the cus-
tomary time.
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Ms. O’Neill, we are not giving you any more assignments. We are
just going to thank you for coming.

Thank you all. That concludes the hearing.

[Whereupon, at 3:42 p.m., the committee was adjourned.]
[Questions and answers and submissions for the record follow.]
[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS
Written Questions from Senator Patrick Leahy for General Altenburg

Q1. You testified in general terms about the need for the Feres Doctrine. I would like
to ask you about the specific case of Kerryn O’Neill,

As you know, she and a fellow officer were murdered by a third officer, who then killed
himself. As I understand i, the actor whose negligence was at issue in the litigation was
a civilian employee. (A) Could you explain why — in that specific case — it would harm
military morale and cohesion to allow her estate to bring a lawsuit? (B) Why must we
have a blanket rule preventing all lawsuits by members of the Armed Forces, rather than
allowing case-by-case determinations?

AlA, 1do not have the benefit of the investigative file nor the court record in the O’Neill
case, but I can comment as follows. Judge Becker’s dissenting opinion states that the
O’Neill lawsuit alleges the Navy was negligent in following up on-the results of fitness
for duty tests and failed to appropriately treat, transfer, or otherwise prevent Ensign
Smith from murdering O'Neill at her on post quarters. Mrs. O’Neill’s testimony
highlighted that Ensign Smith went info the government quarters armed with two guns
past the guard. Litigation in this case would have involved not only the one civilian
doctor. The entrance of an armed visitor past the gnard to the quarters is clearly an issue
related to the proximate cause of Ensign O’Neill’s death. If this case had gone into
discovery, the entire chain of command could have been called in and questioned at
depositions and second guessed about what they did and did not do in establishing
procedures; who was selected for guard duty, what were their qualifications, training, and
level of supervision, what they considered and how much weight they gave it; who they
consulted and chose not to consult, and more. This could easily generate a situation in
which superiors are blaming subordinates and vice versa and the medical community and
the operational chain of command would be accusing each other of responsibility. This
will undermine soldiers’ confidence in the command structure, unweave unit cohesion
and distract from the unit’s focus on the mission. Moreover, lawsuits take years from
start to finish. Once a suif commences, it would be the unusual case where a soldier will
not have been transferred after two or three years on station. Increased litigation would
impose an extraordinary burden on the military of periodically pulling a soldier out of his
or her new unit and sending them (potentially) all the way around the other side of the
world to handle discovery or frial issues. Significantly, court calendars and unit training
calendars or operational missions never seem to mesh nicely. Pulling a soldier out of his
ot her new unit for such circumstances will, unquestionably, not just impact that
individual soldier’s preficiency but also the combat effectiveness of his or her new unit.

AlB. Mr. Chairman, I respectfully submit that the system we have does in fact allow for
case-by-case determinations. The FTCA and the Feres doctrine empower federal District
Courts to focus on individual cases and decide whether relief is available through the
“incident to service” test.

Q1.  (A) Would you agree that our torf system is designed not only to compensate
victims but also to deter and prevent negligent behavior? (B) Do you believe that
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negligent behavior by the Department of Defense would decrease were we to abolish the
Feres Doctrine? Why or why not?

A2A. Ibelieve that our torts jurisprudence is based at the state level in order to allow the
flexibility necessary for the varied circumstances we find in the various states. While the
remedies for certain causes of action are designed to deter certain behavior, these
remedies are generally found in concepts such as “punitive damages” rather than
compensatory damages, which was the expressed goal of Congress in the Federal Torts
Claims Act. In fact, the recovery of punitive damages against the United States is
prohibited (28 USC.2674). Ibelieve that the FTCA is a compensation system, pure and
simple. It has little, if any, utility as an accountability tool or preventive measure; I’l1
explain why I say that. This is true especially when it is compared to the extraordinary
accountability mechanisms already existing in the military departments. More than any
institution in the United States, the military concerns itself with protecting its people and
goes to greater lengths than any other institutions to ensure accountability. While state
tort law is, in theory, designed to encourage accountability through liability, it is because
of the threat of money damages the defendant will have to pay. To some degree, the
existence of insurance ameliorates this accountability principle; however, most
individuals and corporations don’t carry unlimiied insurance and there is always the
possibility of judgments exceeding their insurance coverage. Plus, once an insurance
claim is paid, the cost of future insurance for the tortfeasor goes up and, theoretically, the
incentive to conform behavior to that of the reasonable man is strengthened to avoid
increased costs of doing business. None of this applies to the FTCA. JTudgments are paid
from government funds and not from the personal assets of the actual tortfeasor. Whether
there is any actual “accountability” in the case of a government tort claim paid under the
FTCA, incident to service or otherwise, it is through the institutional mechanisms I
mentioned earlier, not through the tort compensation system. In fact, the tortfeasor has
been granted absolute intmunity by Congress. 28 US Code 2679 (b) (1). Congress has
recognized that the tort system of accountability through liability is particularly
inappropriate in the context of government employee tortfeasors. The FTCA, inmy
opinion, is designed only to compensate victims for pecuniary loss, not serve as a
behavior modification systen.

A2B. Ido notbelieve that abolition of the Feres Doctrine would increase or decrease the
number of negligent incidents. The military is already concerned with reducing
aceidents. No other organization in the country is as concerned with safety, self-
evaluation, and training, both personal and unit. As the Chairman knows, combat is
inherently chaotic; one way to reduce —its inherent chaos and confusion is through
effective training and drilling to minimize uncertainties and accidents. Mistakes occur in
spite of these best efforts and the military has numerous protocols and procedures when
they do. Many incidents of negligence are referred to as “career enders” because of the
inevitable adverse evaluation reports, relief for cause transfers, administrative
eliminations from service, and potential referrals to civilian credentialing authority (such
as reporting misconduct by an attorney to his or her state bar). In addition, Congress has
provided that negligent actions by soldiers can lead to criminal prosecution under the
Uniform Military Code of Justice. For example, under Article 92 of the UCM]J a soldier
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can face court-martial for dereliction of duty even through simple negligence. Another
example of responsibility imposed on soldiers that has no civilian counterpart is Article
108, UCMYJ, which provides that a soldier can be criminally punished for damaging,
destroying or losing military property through neglect. 1do not believe that adding the
potential for fiscal liability on the United States Government will provide greater
incentive for responsible behavior than the individual criminal sanctions and
administrative procedures already in place.

Q3. You argued that it would harm morale to allow military personriel to bring claims
under the FTCA under any circumstances. In the Johnson case, Justice Scalia questioned
why morale is not equally harmed by barring recovery from or on the behalf of
servicemen injured by government negligence. (A) Do you believe that the Feres
Doctrine might produce any loss of morale among the armed forces? (B) Do you
believe that the friends and classmates of Kerryn O’Neill think her family was treated
fairly by the government?

A3A. Soldiers understand that they are different than the civilian population and give up
certain rights for the privilege of serving the nation. For instance, under UCMI Article
88 it is a criminal offense for an officer to write a letter to the editor of a local newspaper
criticizing the President or 2a Member of Congress. While the loss of this right may upset
some soldiers, it is necessary for the good order and discipline of the whole. Similarly,
while I believe there are individuals who are disappointed that they cannot sue and
receive money for alleged negligent actions, I believe that a far larger adverse impact on
morale would result if we treated similarly situated soldiers differently. Soldiers can
make an Olympic sport out of grousing how much better life is on the outside — but many
of these same soldiers will be first in line when it’s time to reenlist. In my years of
service, I have had the opportunity to watch units deteriorate when perceived inequities
take place, never with the soldier vis-a-vis the civilian, but frequently between soldiers.
This is a real danger to morale if claims are determined by non-uniform state law. The
O’Neill case also illustrates the uniqueness of military society that the Feres doctrine
protects. The Navy imposed on itself the very standard (psychological screening for
submarine duty) that generated the allegation of negligence.

A3B. The one thing that everyone at the Hearing knew in their heart of hearts, with not a
scintilla of disagreement from any quarter, was that Ensign O’Neill’s death was a
tragedy. But what was just as clear from Mrs. O’Neill’s testimony is that the Navy’s
investigation was thorough and when the family requested the Navy’s investigation, the
Navy was responsive and forthcoming with the circumstances of Ensign O’Neill’s death,
I'm also confident that friends and classmates of Ensign Smith suffered because of the
tragedy. The friends one makes at a service academy are life-long and communication
continues no matter where you are assigned. A drawn out lawsuit might have caused this
graduating class to break into camps arguing who was most at fault in what was clearly a
senseless tragedy. This schism would have lasted the length of the careers of these
classmates.
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QUESTION:

Given the testimony presented at the hearing, is there anything farther you would like to
add to your testimony, ot any issues on which you would like to elaborate further?

ANSWER:

Thank you for the opportanity to provide a response to sorne of the testimony heard from
the second panel. The Adminisiration strongly disagrees with the erroneous suggestion that the
Feres doctrine is a judge-made exception to the Federal Tort Claims Act (FTCA) or "a court
imposed restriction on aright that Congress gave to sue”; itis not. To the confrary, a review of
the Court's unanimous opinion in Feres v. United States, 340 U.S. 135 (1950), demonstrates that
Feres was a careft] decision that correctly ascertained Congress' intent. Importantly, to the
extent that congressional intent in the FTCA is ambiguous with respect to waiver of sovereign
tmunity, the Act nst be construed strictly and in faver of non-waiver. See, e.g., Department
of the Army v. Blue Fox, Inc., 525 U.S. 255,261 (1999) ("We have frequently held . . . thata
walver of sovereign immunity is to be-strictly construed, in terms of its scope, it favor of the
soversign.").

The Feres Court began by recognizing that the issue before it was "whether the Tort
Claims Act extends its remedy to one sustaining incident to the service' what under other
circumstances would be an actionable wrong,” and that this issue presented a "task of statutory
comstruction” 340 U.S. at 138. Because there were no committee reports or floor debate to
illaminate Congress' intent on this question, the Ceurt had to make its best judgment as to
congressional intent by "construfing] [the FTCA] to fit, so far as will comport with its words,
into the entire statutory system of remedies agatnst the Government fo make a workable,
consistent and equitable whole.”" 7d. at 139.

First, the Court emphasized that the FTCA waived immunity only for liability analogous
to existing bases of liability for private actors. Seeid. at 141 ("The United States shall be liable
.. in the same manner and to the same extent as a privale individual under like circumstances™)
(quoting 28 U.S.C. § 2674). As the Court explained, there existed "no liability of a ‘private
individual' even remotely analogous to that which [plaintiffs] are agserting against the United
States." Id.

Second, the Court made the related point that the FTCA did not create any new causes of
action: "lis effect is to waive imnmmnity from recognized causes of action and was not to visit the
Govemment with novel and unprecedented liabilities." 7d. at 142; see also id. at 141 ("this is not
the creation of mew causes of action but acceptance of lability under circumstances that would
bring private Hability into existence”). And as the Court explained, there existed no recognized
cause of action for the Hability that the plaintiffs were asserting: "We know of no American law
which ever has permitted a soldier to recover for negligence, against either his superior officers
or the Government he is serving.” Id. Likewise, the Court observed that "claimants cite us-no
‘state, and we know of none, which has permitted members of its militia to maintain tort actions
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for injuries suffered in the service.” Zd. at 142. This lack of an analogous existing basis of
liability was central to the Court's conclusion that Congress had not intended to authorize the
plaintiffs’ claims: "We find no parallel lability before, and we think no new one has been
created by, this Act." Id.

Next, the Court focused upon another provision of the FTCA that further suggested that
Congress had not intended to authorize claims for injuries incident to service. By requiring
liability to be judged pursuant to "the law of the place where the act or omission occurred,” 28
U.S.C. § 1346(b), the FTCA "assimilates into federal law the rules of substantive law of the
several states, among which divergencies are notorious.” 340 U.S. at 142. However, "[wlithout
exception, the relationship of military personnel to the Government has been governed
exclusively by federal law." Id. at 146. As aresult, it would be at the very least highly
anomalous for the Government's liability to service members to depend on variations in state
law. Seeid. at 143 ("That the geography of an injury should select the law to be applied to [a
service member's] tort claims makes no sense.").

The Court properly reasoned that it would not be rational for Congress to have created a
non-uniform remedy for members of the uniformed military system who, for example, were
exposed to the same danger and suffered the same harm at the same time, merely because of the
happenstance that the injuries occurred in different states with different tort laws. As such, the
Court correctly declined to impute to Congress an intent to create such an anomaly "in the
absence of express congressional commmand.” 7d. at 146.

In ascertaining Congress’s intent, the Court also relied on the existence of other
“enactments by Congress which provide systems of simple, certain, and wniform compensation
for injuries or death of those in armed services." Jd. at 144. These enactments predated the
FICA, but the FTCA did not mention them. "If Congress had conterplated that [the FTCA]
would be held to apply in cases of fhis kind, it is difficult to see why it should have omitted any
provision to adjust these two types of remedy to each other. The absence of any such adjustment
Is persuasive that there was no awareness [by Congress] that the Act might be interpreted to
permit recovery for injuries incident to military service." Id.

Finally, the Court pointed out that the "systems of simple, certain, and uniform
compensation for injuries or death of those in armed services,” id. also were fair to service
members. These programs were more generous than most states' workers compensation.
programs, id. at 145, and provided certdin compensafion without the need for litigation. The
Corirt reasoned that, had Congress contemplated that the Federal Tort Claims Act would be
applied to suits by service members, it would bave enacted a specific provision to adjust
compensation provided under the uniform military system with any awards issued in tort. 14 at
144.

To summarize, the Feres Doctrine is not a judicially created exception to the Tort Claims
Act; rather, it is the Supreme Court's statatory interpretation of what Congress reasonably
intended.
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Additional comments might be made in response to suggestions heard during the second
panel. First, it was argued that because Kerryn O'Neill's parents did not receive compensation,
the Feres doctrine is unfair and there is a "tremendous difference between worker's compensation
laws and the Veterans Benefit Act." Itis typical, however, for workers' compensation statutes
that provide the exclusive remedy against a private employer to provide no benefits for the
parents, grandparents, or siblings of injured workers, even if those family members would have a
right to bring suit in tort if the workers' compensation remedy were not exclusive.

Second, in response to the poinf that the current military compensation system provides a
uniform remedy for all service members with similar injuries, it was suggested that if suit were
allowed for a category of claims, that uniformity would be preserved. Thus, the argument goes,
if suit is allowed for injuries arising from auto accidents, every service member who is injured by
an auto accident would stand in the same position. This argument is flawed, however, for two
reasons. First, this approach would treat people with the same injury (for example, an amputated
leg) differently based upon whether the injury was a training injury involving a tank, 2 combat
injury involving hostile fire, or an auto accident injury. There is no rational basis for providing a
more favorable remedy for an amputation resulting from an auto accident versus an amputation
resulting from hostile enermny fire in combat. Second, such an approach would produce different
results even within the class of auto accident injuries. Service members injured in auto accidents
inside the United States would have a tort remedy, but sérvice members injured by auto accidents
in other countries would be barred from bringing suit by the foreign claims exception to the
FTCA, 28 US.C. § 2680(k). These disparities would be unjustified, and undérscore the wisdom
and fairness of the existing uniform compensation systern.

Third, it was suggested that the Feres doctrine was a misinterpretation of the combatant
activity exception to the Act, 28 US.C. § 2680(j). The combatant activity exception, however,
addresses claims brought by any party. It is not directed at or limited to members of the military,
as is the Feres doctrine. Moreover, the Feres doctrine would remain a correct interpretation of
the FTCA even if the combatant activity exception rendered it ambiguous whether the FTCA.
waived the government's immunity for some torts incident to service, because any such
ambiguity must be resolved in faver of immunity. See, e.g., Lane v. Pena, 518 U.S. 187, 192
(1996) ("when confronted with a purported waiver of the Federal Government's sovereign
immunity, the Court will ‘construle] ambiguities in favor of immunity™) (quoting United States
v. Williams, 514 U.S. 527, 531 (1995)).

Finally, it should be emphasized that amending the FTCA to alter the Feres doctrine
would not in any way increase the accountability of individual military officers or their military
departments for negligent acts or bad decisions. Judgments awarded under the FTCA are never
paid by the federal employee who committed the tort; most, including those awarded for
Department of Defense or Coast Guard torts, are not paid by the negligent employec's agency.
Rather, such payment comes from the Judgment Fund, a statutory mechanism which provides for
the payment of judgments entered against the United States, the payment of which is not
otherwise provided for. 31 U.S.C. §1304.
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RESPONSES
OF
MAJOR GENERAL NOLAN SKLUTE
UNITED STATES AIR FORCE (RETIRED)
TO WRITTEN QUESTIONS POSED BY
THE SENATE COMMITTEE ON THE JUDICIARY
CONCERNING THE OCTOBER 8§, 2002
HEARING ON THE FERES DOCTRINE

Tappreciate the opportunity to respond herein to the questions posed by the
Comnuuittes, and I remain available to provide any further assistance in this most
important matter.

WRITTEN QUESTIONS FROM SENATOR PATRICK LEAHY
Question 1:

You testified in general terms about the need for the Feres Docirine. I would like
to ask you about the specific case of Kerryn O’Neill. As you know, she and a fellow
officer were murdered by a third officer, who then killed himself. As I understand it, the
actor whose negligence was at issue in the litigation was a civilian employee. (A) Could
you explain why - in that specific case - it would harm military morale and cohesion to
allow her estate to bring a lawsuit? (B) Why must we have a blanket rule preventing all
lawsuits by members of the Armed Forces, rather than allowing case-by-case
determinations?

Answer:

(A} The severity of the impact on unit cohesiozn, niorale, good order and
discipline, which would result from eliminating the Feres doctrine, is fact specific and
will vary from case to case. There are undoubtedly instances in which the impact might
appear less severe—and the O’Neill case may fall into this category.” In fact, one might
conclude that allowing the Estate of Kerryn (’Neill to bring a lawsuit, would pose little
harm to these critical elements. I am sure the same conclusion could follow, if an
exception to Feres was carved out for fact patterns in some other situations which present
extreme, tragic circumstances. But I must emphasize that one cannot look at these cases
ina vacuum.

(B) The foregoing conclusions do not, however, alter my position that the Feres
Doctrine, as currently structured, should not be modified. My position in this regard was
solidified during my efforts to comply with Senator Spector’s request during the hearing
to redraft the proposed legislation in order to accommodate the concerns expressed in
regard fo unit cohesion, morale, good order and discipline. My efforts proved totally
unsuccessful. I found it virtually impossible to craft langnage that would in effect reverse
Feres and at the same time protect those principles essential to the effective operations of
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our Armed Forces. While the severity of the impact of eliminating the Feres doctrine
might be less in some cases, such as the O’Neill case, I could not develop a statutory
framework to accommodate these rare instances. Each aftempt resulted in “the baby
being thrown out with the bath water.”

One cannot limit the consequence of abolishing Feres to the O’Neill case. While
that case was truly a tragedy, allowing the estate of a service member to sue under the
O'Neill facts, while prohibiting other service members and their families from suing when
injuries oceur during military operations, would clearly present inequities and adversely
affect morale. It would result in actual and perceived unfair treatment among service
members. Similarly, assuming the visiting officer had been injured rather than killed in
the situation involved in the O’Neill case, it would have been highly inequitable to have
permitted Mrs. O’Neill to sue on behalf of her daughter’s estate, but precluded the
surviving fellow officer from filing suit for his personal injuries. Furthermore, if the
decision that allegedly led 1o the triple death could be the subjeci of litigation, then as a
necessary consequence, all actions and decisions made by the chain of command that
result in injuries could also be the subject of lawsuits. It is clear that attempting to pick
and choose among plaintiffs through legislation is not a viable option.

In the statement I submitted prior to the hearing and in my remarks at the hearing,

" I discussed the significant adverse effects that would flow from eliminating the Feres
Docirine. It might be appropriate, at this point, to summarize these effects. First, we
would create a situation in which the courts would be reviewing and second guessing
military decisions that are routinely made in furtherance of the mission. The potential for
disastrous consequences is readily apparent. Second, opening the gates to myriad suits by
military members will impose on the armed forces the disruptive influence of civil
litigation. It is the lawsuits themselves, not the recovery, that would be disruptive of
discipline and the orderly conduct of military affairs.

Third, uniformity, consistency and fairness in treatment among all military
personmel would be replaced with discriminatory treatment. There would be disparate
results depending on whether the incident occurred stateside, where lawsuits could be
filed, or whether it occurred overseas, where suits are barred. Imagine the effect on
morale if two military members are similarly injured by a government vehicle on base,
one stateside where he or she can file suit alleging negligence by the military driver, and
the other overseas where he or she would be precluded by the foreign country exception
from filing suit under the FTCA. What could be more abhorrent then barring one soldier
who is injured in the battlefield from suing, but permitting another to sue for malpractice,
for example? Similarly, because of the application of state law under the FTCA,
recoveries for similarly injured military members would not be uniform or consistent, and
perhaps be viewed as unfair due to disparate state laws on recovery. Fourth, inequitable
treatment would result between military personnel, who would not be precluded from
filing lawsuits, and civil service personnel, whose sole remedy would be the Federal
Employees Compensation Act.



38

For all of these reasons, permitting tort lawsuits would have a negative effect
upon the military mission, and would serve to undermine unit cohesion, morale, good
order and discipline. As I stated at the hearing, if the rationale underlying the proposed
amendment to the FTCA is the inadequacy of compensation under the current statutory
scheme, then that may be a matter which should be analyzed, not in relation to tort
litigation, but rather on behalf of all military members. If, on the other hand the rationale
focuses on accountability, there already exist adequate mechanisms internal to the Armed
Services in this regard'--all of which are governed by directives that do not present the
disruptive effects inherent in civil litigation.

Question 2:

(A) Would you agree that our tort system is designed not only to compensate
victims but also to deter and prevent negligent behavior? (B) Do you believe that
negligent behavior by the Department of Defense would decrease were we to abolish the
Feres Doctrine? Why or why not?

Answer:

(A) I'would agree that our tort system under the FTCA is designed to compensate
victims. I disagree that tort lawsuits have a deterrent effect on or prevent negligent
behavior of federal employees. There are no statistics that would support either
proposition.

(B) Asreflected above, I do not agree that abolishing the Feres doctrine would
deter or diminish negligent behavior. The military has in place a system that holds its
employees personally accountable for their negligent/criminal behavior, which system is
far more effective than private lawsuits against the United States for money damages.
Indeed, I totally disagree that civil lawsuits are essential to achieving such accountability.

I firmly believe that accountability should focus on individuals, i.e. those persons
whose inappropriate conduct caused, or contributed to, the injuries or deaths. The
Services employ a wide variety of investigative measures directed towards
accountability yet none of them carries the highly invasive, divisive, disruptive effect
implicit in civil lawsuits. These investigative measures do not undermine unit
cohesiveness. Rather, they are integral to the makeup of all military organizations. They
focus ultimately on two objectives: (1) identifying deficiencies and initiating corrective
actions; and (2) disciplining (judicially or administratively) those responsible.

! The potential for adverse administrative actions, as well as criminal actions under the Uniform Code of
Military Justice, exist within all of the Military Services.

* There are a plethora of investigative mechanisms widely used throughout all military organizations-e.g.
Inspector General inquiries and investigations, safety investigations, commander-directed investigations,
and inquiries conducted in response to complaints of wrongs under Article 138 of the Uniform Code of
Military Justice, to mention only a few.

3
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There have been countless situations in which the Services have held its members
accountable for resulting injuries and deaths. Many involve scenarios in which Feres
would be applicable. Actions designed to ensure accountability may include a wide range
of adverse administrative actions, as well as criminal actions under the Uniform Code of
Criminal Justice.?

Question 3:

You argued that it would harm morale to allow military personnel to bring claims
under the FTCA. under any circumstances. In the Joinson case, Justice Scalia questioned
why morale is not equally harmed by barring recovery from or on the behalf of
servicemen injured by government negligence. (A) Do you believe that the Feres doctrine
might produce any loss of morale among the armed forces? (B) Do you believe that the
friends and classmates of Kerryn O’Neill think her family was treated fairly by the
government?

Answer:

The exclusive remedy feature of all Federal and State laws prohibiting tort
litigation by an employee against an employer for injuries or death covered by no-fault
workers’ compensation is not premised on the notion that every potential plaintiff will
receive the largest award under that system. Rather, it is premised on the notion that
overall it is the best system for the most people, and it has general acceptance on that
basis. In the same way, my view of the impact of Feres on military morale is not based
on any notion that every potential plaintiff is content with that doctrine; rather it is based
on the proposition that overall reliance on a uniform, no-fanlt compensation system has
general acceptance as a fairer system than one that would result in potentially enormous
compensation differences.. It is in this context that I believe partial or total repeal of the
Feres doctrine would be harmful to military morale.

* During the hearing, a discussion took place in which the conclusion was erroneously reached that no
criminal actions are available to hold individuals accountable in cases to which the Feres doctrine has been
applied. While this conclusion might be correct in a total civilian setting, it overlooks the unique nature of
the military. As Congress stated in one of its findings in 10 U.S.C. 864-~

[T]the military society is characterized by its own laws,

rules, customs, and traditions, including numerous restrictions
on personal behavior, that would not be acceptable in civilian
society.

For example, under Article 92 of the Uniform Code of Military Justice, there exists the crime of dereliction
in the performance of duties, under which military members could be tried by court-martial if they are,
willfully or through neglect, derelict in the performance of their duties. Under Article 92, "Any person
subject to this chapter who--is derelict in the performance of his duties; shall be punished as a court-martial
may direct." The elements of proof for dereliction in the performance of duties are; “(a) That the accused
had certain duties; (b) That the accused knew or reasonably should have known of the duties; and (c) That
the accused was (willfully) (through neglect or culpable inefficiency) derelict in the performance of those
duties.”

4
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Every death or serious disability of a military member, whatever the cause--be it
enemy action, friendly fire, an accident, or a crime--is a great tragedy for the affected
family. There is no doubt that Mrs. O°Neill and family members and friends of the
victims of this horrendous crime are devastated by their 10ss. As I have expressed in my
earlier statement, my testimony at the hearing and herein, allowing monetary
compensation through tort litigation is not the answer.

WRITTEN QUESTION FROM SENATOR ORRIN G. HATCH
Question:

Given the testimony provided at the hearing, is there anything further you would
like to add to your testimony, or any issues on which you would like to elaborate?

Answer:
There are two matters [ would like to address.

First, I want to discuss the question posed by Senator Specter at the hearing as to
how the principle of Feres was derived from the FTCA by the Supreme Court. The focus
of those who oppose the Feres doctrine is directed towards the exception in the FTCA for
claims “arising out of the combatant activities of the military or naval forces, or the Coast
Guard, during time of war.” So they ask, how could this exception be interpreted to mean
service members cannot sue for incident to service injuries? As the Supreme Court
indicates, the lack of jurisdiction for incident to service cases does not turn on this
exception. If one examines the FTCA, it is clear the combatant activity exception applies
to claims by any person, not just by service members. Indeed, the exceptions enumerated
in28 U.S.C. § 2680 of the FTCA are related to the cause of the damage--not to the status
of the plaintiff.

The Supreme Court, when deciding the Feres case, focused on the nature of the
legislation, and the status of other similarly situated personnel. Allowing military
members to sue their employer for torts relating to their service would have placed them
in a status different from that of civil service workers. It would also have placed military
personnel in a status different than their brethren in the National Guards of the various
states. At the time of the Feres decision in 1950, most, if not all, of the states had
schemes of workers’ compensation for those injured on-the-job, having abolished
common law tort actions. That same situation holds true today--all of the states have
abandoned the common law remedy of workers and replaced it with a scheme of workers’
compensation, whereby injured workers are assured an administrative remedy not
requiring a finding of fault. The trade-off for that broad coverage for injuries is that the
employees are precluded from suing their employers in tort.

5
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Rather than carving out an exception from the FTCA that prohibits suits by
members of the armed forces, the Supreme Court recognized that jurisdiction never
existed in the first place. The Court looked at the entire system of remedies available,
and indicated the purpose of the FTCA was fo provide a remedy to those without one.
Military personnel already had a scheme of compensation available to them for injuries
incurred incident to service, just as civil service employess do. In interpreting the FTCA,
the Court noted that “.. .if we misinterpret the Act, at least Congress possesses a ready
remedy.” Congress has amended the FTCA several times since Feres was decided, but
has not passed legislation disagreeing with the Supreme Court’s decision.

Second, I offer the following comments regarding unit cohesion. In his opening
remarks at the hearing on October 8, 2002, Mr, Fidell, in commenting upon a portion of
my remarks concerning unit cohesion, stated that the legislation I referred to was passed
several years ago and related to the “don’t ask—don’t tell policy.” Mr. Fidell doubted
that “Congress had in mind the Feres Doctrine when it enacted its comments concerning
unit cohesion.”

Mr. Fidell is absolutely correct—Congress did not have the Feres docfrine in mind
when it enacted the legislation in which it addressed “unit cohesion.” However, that is
absolutely irrelevant. The legislation enunciates truisms--absolutes--about unit cohesion.
They apply across the board, regardless of the subject matter of the legislation in which
such language appears. This becomes evident when one reviews pertinent sections of the
findings of Congress concerning our Armed Forces, as illustrated by the following:

“....(4) The primary purpose of the armed forces is to prepare
for and to prevail in combat should the need arise.

(5) The conduct of military operations requires members of the
armed forces to make extraordinary sacrifices, including the
ultimate sacrifice, in order to provide for the common defense.

(6) Success in combat requires military units that are
characterized by high morale, good order and discipline, and unit
cohesion,

(7) One of the most crifical elements in combat capability ig
unit cohesion, that is, the bonds of trust among individual

unit greater than the sum of the combat effectiveness of the
individual unit members.

(8) Military life is fundamentally different from civilian life
in that -
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(A) the extraordinary responsibilities of the armed forces
the unique conditions of military service, and the critical
role of unit cohesion, require that the military community,
while subject to civilian control, exist as a specialized

society; and

rules, customs, and traditions. including numerous restrictions
on personal behavior, that would not be acceptable in civilian

society.

9) The standards of conduct for members of the armed forces
regulate a member's life for 24 hours each day beginning at the
moment the member enters military status and not ending until
that person is discharged or otherwise separated from the armed
forces.

[Emphasis Added] 10 U.S.C. § 864,

Considering the foregoing language in the context of the proposed legislation
designed to eliminate the Feres doctrine, one is struck by the inconsistency between the
two. On the one hand, the criticality of unit cohesion to the success of our Armed Forces
is clearly recognized. On the other hand, legislation is being proposed which carries the
implicit effect of undermining this critical element. The two cannot stand side by side.

Once again, thank you for allowing me to offer comments on this matter.
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Question. Given the testimony presented at the hearing, is
there anything further you would like to add to your testimony,
or any issues on which you would like to elaborate further?

Answer. There was a great deal of discussion at the hearing
regarding the 0'Neill case. In brief, the 0'Nelll case arose
from the tragic murder of Ensign Kerryn 0’Neill by her former
fiancé, Ensign George Smith, both Naval Academy graduates, in
1993. Ensign Smith also killed another officer and himself.

The O‘Neill estate filed a wrongful death action against the
United States for $14 million. The complaint alleged that the
results of a psychological test taken by Smith to determine his
compatibility with submarine duty showed deviations from a
normal score that should have triggered a further psychological
review and other actions by the Navy that would have prevented
the murder of Ensign O'Neill. The conclusions of the Navy
investigation were that Smith’s actions were not forewarned by
his psychological test or anything in his Naval record, that the
failure to follow-up on the test results represented
“weaknesses” in the testing and review process, but that these
weaknesses “did not contribute to the murder/suicide.” Although
all of us sympathize with the 0'Neill family and recognize their
great loss, for the reasons discussed below, I do not believe
that the Feres doctrine should be repealed.

Abolishing all or part of the Feres doctrine would
undermine good order and discipline, adversely affect military
and operational readiness, and create indefensible inequities
among military members depending on where and how they were
injured. The underlying issue of good order and discipline is
tied to the application of consistent and equitable processes.
Thus, while it might be tempting to consider carving out
exceptions to the Feres doctrine, such an approach would fail to
recognize a basic premise of military structure. The military is
a "24 hours a day, 365 days a year" institution.

Geood order and discipline is the backbone of military
service and is a constant that runs up and down the chain of
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command, whether in combat, in training, or in administrative
duties. 2An inherent aspect of good order and discipline is the
ability of superiors or subordinates to premise all aspects of
military decision-making on the knowledge that their decisions
and actions will not be the subject of litigation. For example,
we cannot afford to allow various state tort laws tc shape how
military commanders lead and train their troops, based cn the
threat of lawsuit. This would create unacceptable variations in
our training. Uniform training is a central component to
operational and combat readiness.

This does not mean that military members are free to act in
an arbitrary, capricious or negligent manner; only that their
professional actions will not be the subject of litigation. The
gystem of checks and balances esgtablished by the existence of
the military chain of command, Inspector General oversight, the
military justice system, as well as a myriad of other
administrative and regulatory requirements provide numerous
avenues for oversight and accountability. These internal
processes provide the structured means to efficiently address
shortcomings, while balancing fairness with minimal disruption
to operational readiness.

On the other hand, civil litigation is a personal and
inherently contentious and adversarial process. Lawsuits by
military members would adversely affect the military's ability
to focus assets on its primary mission of military readiness.
Congress recognized the burdensome affect of litigation with the
passage of the Soldiers and Sailors Civil Relief Act, which put
limitations upon the ability to bring perscnal lawsuits against
active duty military members. It is equally, if not more,
burdensome for the military to be the defendant.

An overseas, combat-training tragedy that results in an
active duty loss of life, whether or not negligence is alleged,
is no more, nor no less devastating than the loss of the life of
Ensign O'Neill or any other member of the armed services.
However, it highlights the inequities that could occur should
the Feres doctrine be disturbed. Additionally, regardless of
the application of the Feres Doctrine, 1f a case identical to
Ensign O’Neill’s murder had occurred overseas, the overseas
claim would have been barred under FTCA. How unfair it would be
for the O0'Neills to pursue litigation seeking additional
compensation for the death of their daughter, while other
grieving families are left with the same entitlements as every
other military family who has lost a loved one in service to
their country.
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Clearly, the existing compensation system, which safeguards
all military members and their families, provides a more
equitable response. Allowing lawsuits to proceed for some, but
not others, as would inevitably occur with any alteration to the
Peres doctrine, would simply create a more inequitable
arrangement. How does a commanding officer explain the
inequities that would arise to the people he must lead? How
does he justify it? How does he deal with the natural
resentment that such unfair treatment will engender within his
organization? These are all very real problems for a commander
who must sustain a ccohesive unit of motivated military members
willing to endure the dangers and sacrifices of military
service. Clearly, such disparities cannot encourage the esprit
de corps and uniformity necessary for an effective fight force.

In sum, the three purposes of tort litigation, punishment,
accountability and compensation, are already adeqguately
addressed through the existing scheme. First, Congress, by
refusing to allow punitive damages under the FTCA has eliminated
punishment as a purpose of litigation against the United States.
Second, accountability for deaths and injuries is addressed
under the existing military system of investigations and
inspections. Finally, while it may be that a remedy under the
FTCA is necessary to ensure adequate compensation of civilians
killed or injured by the military, active duty members already
are compensated under the Congressionally established scheme
that guarantees no-fault uniformity and fairness. It is
imperative that military members have the security of knowing
that whatever happens, however it happens, the military will
take care of them or thelr families. This is a critical
component of personal readiness, which ultimately leads to
operational and combat readiness.
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OF
JOHN D. ALTENBURG
MAJOR GENERAL (RETIRED)
FORMERLY, THE ASSISTANT JUDGE ADVOCATE GENERAL, U.S. ARMY
I am pleased to appear before the Committee today to present my views on the Feres
Doctrine and ifs importance to the good order and discipline of the United States military. Others
have discussed several reasons to support the Feres doctrine. It is my purpose to discuss only one
of the commaonly cited bases for this doctrine that prevents service members from suing the
federal government, other service members, or other government employees for tortious injuries
suffered incident to military service. I will discuss the good order and discipline of the Armed
Forces and its relationship to the Feres doctrine
There are many elements of our national power — including the rule of law, industrial and

mobilization capacity, the national will of our citizens, and the readiness and capability of our
armed forces. But it is our armed forces that are fundamentally based upon our greatest national
resource: the individual fighting man and woman. Qur individual soldiers, sailors, airmen, and
marines are cohesive and integral parts of the whole who are trained that operaticnal success in
the defense of this nation is predicated upon their individual initiative and capability tempered by
their realization that success is accomplished most efficiently and effectively by teams, not
individuals. Military good order and discipline is the glue that binds this team together. Congress
recognized this need and has used the Uniform Code of Military Justice and its forerummers
(Articles of War and Articles for the Government of the Navy) to criminalize acts which counld be

prejudicial to the good order and discipline. Failure to follow orders, disrespect to superiors, and

conduct unbecoming an officer are some of the obvious examples of the Congressional
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recognition of the unigue requirements of an effective military and the need for good order and
discipline.

In 1946, after decades of debate, Congress enacted the Federal Tort Claims Act (FTCA),
28 U.S.C. sections 1346(b), 2671-2680, which with certain exceptions, waived sovereign
immunity for common law torts committed by federal employees acting within the scope of their
new exception to the FTCA, Rather, it looked at the legislation and concluded that Congress had
not intended to waive sovereign immunity for injuries that arise incident to military service.

In the over 50 years Feres has been in place, the courts have continuously and properly
continued to recognize its viability and importance. It is even stronger today as a result of the
(1987), and the Court’s decisions in United States v. Stanley, 483 U.S. 669 (1987); United States

v. Shearer, 473 U.S. 52 (1985); Chappell v. Wallace, 462 U.S. 296 (1983); and Stencel Aero

I would like to highlight one fairly recent Supreme Court case. In United States v.

Shearer, 473 U.S. 52 (1985), the Supreme Court held that Feres barred snit against the

government for the off-base, off-duty murder of one service member by another even if the
government knew that the murderer had been convicted of a prior manslaughter overseas. The
Court concluded that the plaintiff’s allegation of negligent persormnel practices relating to the
murderer and the military’s failure to warn others clearly implicates the concerns expressed in
Feres in that such a suit would require the civilian courts to second-guess military decision

making. The Court in Shearer did not look to the injured service member’s military status or the
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location of the incident in determining the applicability of the Feres doctrine, rather it rightly
focused on whether the courts would have to evaluate military decisions and discipline. The

focus of Shearer and its progeny is on the military’s dealing with the alleged tortfeasor and

challenges to the management of the military and questioning basic choices about discipline,
supervision and control of one service member by another. Legislative repeal of the Feres
doctrine would embroil the civilian courts in military decision making. More significantly, it
could embroil civilian courts at an extremely low level of military decision making. Part of the
Supreme Court’s rationale in Feres, was concern for the effect upon military order, discipline,
and effectiveness if service members were permitted to sue the government or each other for
torts which are incident to service. It is the suit, not the recovery, that Feres prohibits. In 1939,
Judge Learned Hand noted that public service is not an easy task and that allowing immunity for
public officials is necessary to ensure the best good for the public as a whole: “The justification
for doing so is that it is impossible to know whether the claim is well founded until the case has
been tried, and that to subject all officials, the innocent as well as the guilty, to the burden of a
trial and to the inevitable danger of its outcome, would dampen the ardor of all but the most
resolute, or the most irresponsible, in the unflinching discharge of their duties.” Gregoire v.
Biddle 177 F.2d 579 at 581 (1939). I echo Judge Hand’s concern; it is even more pertinent in
our increasingly litigious society. Proscribing a soldier from bringing his or her superior or
fellow soldiers, into court is necessary to ensure not only that orders are followed, but perhaps
more significantly, that orders must be freely given. In my opinion, while Judge Hand’s concern

seemed to be related to the time, effort, and likely distraction of potential litigation, even greater
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should be our concem for the disproportionate leader aversion to risk that would ensue if the
government were to waive its immunity in this category of cases.

1 would like to draw your attention beyond the legalese of Feres to the facts of that case.
In the 1940s, a soldier tragically died in a barracks fire in Pine Camp, now Fort Drum, New York,
home of the 10" Mountain Division. His estate alleged negligence in quartering a soldier with a
defective heating plant and an inadequate fire watch. Members of the Subcommittee, many of
these same style barracks remain in use today around the country, not because commanders want
to house troops in such areas but because fiscal realities require balancing our national assets. 1
lived in them in 1968 as an enlisted soldier in training. I worked in them in 1977 as a junior
officer. I prepared for operational deployments in them in the 1990s as a senior leader. The fact
is our soldiers are routinely billeted in less than optimum conditions by the very nature of our
training and mission requirements. Even today, tents catch fire from heaters--but should leaders
be embroiled in litigation because of such conditions?

Other examples further illustrate this issue. For iustance, two soldiers in a military
embroiled in discovery disputes concerning training and licensing procedures, maintenance
records, depositions of unit mechanics — all when they should be focused on preparing to deploy
to Bosnia...or Afghanistan...or...

A passing comrade-in-arms renders life-saving first aid to one of the injured soldiers in the
same example, but she does so leaving the injured soldier with a permanent disability. Should the
Good Samaritan scldier receive a medal for saving her buddy’s life or a subpoena to appear in

court to defend her actions?
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The other soldier in the damaged Humvee seems fine and is not sent to the military doctor
until later, after his platoon sergeant realizes that the soldier’s medical symptoms appear to be
more severe than they first seemed. Must our sergeants become medical experts or risk being
brought into court?

Military life is unique. Courts have said so. All service members sacrifice. They cannot
always choose where to live; they cannot even choose their roommates. They give up certain 1%
and 4" amendment and other rights that their civilian counterparts take for granted. It must be so.
Training is rigorous and inherently dangerous. 1t’s done in every kind of weather, every kind of
geography, with heavy equipment, massive vehicles, live ammunition, and explosives. The
military accepts young, inexperienced individuals, trains them in warfighting skills--difficult,
demanding skills--and builds cohesive teams capable of accomplishing whatever missions the
country deems critical to our national interests so that the rest of us remain secure. The training
mission must approximate combat as closely as possible to ensure a ready, trained military that
will achieve decisive victory wherever the country sends them. Examples of military training —
simply guiding a 70 ton tank to its pad in the motor pool at Fort Knox, or working on the flight
deck of an aircraft carrier during night flight operations off the Virginia coast, or refueling and re-
arming a jet aircraft at Langely Air Force Base, or merely driving a 5 ton truck at Midnight in
blackout conditions through the forest at a training base in North Carolina — highlight that military
training is inherently dangerous. Military drivers don’t simply hop into their semi-trailer and
drive the interstate highway——as do their civilian counterparts. They must organize in convoys
and coordinate driving at a certain speed and at a certain interval from each other—while driving

the same interstate highway. Discipline and teamwork are always foremost considerations.
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These are but a few examples that illustrate what we mean by a unique society, a unique
culture. It is the nature of the mission—to deter aggression through combat readiness, to win the
nation’s wars when deterrence fails. This is the military culture and it must not change because it
is why the military is ready to do the nation’s work. In such an environment people—soldiers--
make mistakes. To allow such mistakes to result in lawsuits pitting soldier against soldier would
be counterproductive; it would undermine combat readiness; it would undermine our ability to
deter aggression through readiness. Worse would be the opportunity for plaintiffs to use the
elimination of the Feres bar frivolously to second guess leader decisions. Accountability is a key
watchword in military society. Our leaders — commissioned officers, noncommissioned officers,
and senior civilians — understand the awesome responsibility they have in caring for service
members — our national treasure. All military leaders know that they owe the mothers and fathers
of our service members the highest possible standard of care. Courts have deferred to the
military’s ability to conduct its unique business. Congress has provided legistation recognizing
the unique nature of the military purpose to provide “for the defense of the United States.”

Even more illustrative of the direct relationship between the Feres doctrine and military

combat readiness is the observation of only one day of an infantry platoon’s training to see the
complexity and sheer volume of decisions made by section leaders, squad leaders, and platoon
sergeants—all enlisted soldiers, not commissioned officers—involving weapons, ammunition,
vehicles, movement of soldiers, day and night, in adverse weather and difficult terrain that would
be subject to civilian courts if the Feres doctrine were legislatively repealed.

Another critical aspect of good order and discipline is that soldiers are treated fairly and

equally. Under the remedies available in current law, a soldier who is injured in Virginia is
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treated the same as a soldier who is injured in Maryland, or Iowa, or Bosnia, or Saudi Arabia.
Legislative repeal of the Feres doctrine would change that. Soldiers who are injured in similar
circumstances in the U.S. and overseas would be freated differently because the Federal Tort
Claims Act does not apply outside the U.S. Just as noteworthy, soldiers injured in the U.S. would
be treated differently based on where they are injured through the application of the various state
tort laws and jurisprudence.

These types of suits would permit civilian courts to second guess military decisions - an
area in which such courts lack expertise. I echo the Department of Justice testimony that
permitting one soldier to sue another for the negligent performance of duty is anathema to the
teamwork, mutual trust, and discipline upon which our military system operates. Litigation is by
its very nature disruptive and time consuming. The litigation process itself ensures this result:
military plaintiffs and witnesses will be summoned to attend depositions and trials, and they will
be called from their regularly assigned duties to confer with counsel and investigators. They may
be recalled from distant posts. Such disruptions are opposite to the interest of our national
defense, which demands that soldiers, sailors, airmen, and marines be ready to perform their
duties at all times. Even rmore to the issue of readiness, military leaders at all levels make
decisions daily, even hourly, that involve risk assessment. They must balance the demand for
rigorous, realistic training against the safety and security of their troops. They are held rigorously
accountable in this endeavor not only by their chain of command, but also other military
institutions like the criminal investigative services, Inspectors General, Safety Officers, and Judge
Advocates. To make them subject also to accountability in a civilian court system, which has no

specialized knowledge of their unique challenges and requirements would undermine their ability
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to train the force effectively. It is yet another example of service to nation. Individuals give up
certain rights so that the team is stronger and more capable.

In conclusion, I would like 1o refer to the words of General of the Army Douglas
MacArthur when he was addressing soon to be commissioned U.S. Military Academy cadets:
“And through all this welter of change and development, your mission remains fixed, determined,
inviclable — it is to win our wars... All other public purposes, all other public projects, all other
public needs, great or small, will find others for their accomplishment; but you are the ones who
are trained to fight; yours is the profession of arms — the will to win, the sure knowledge that in
war there is no substitute for victory; that if you lose, the nation will be destroyed; that the very
obsession of your public service must be Duty — Honor — Country.” [Address by General of the
Army Douglas MacArthur upon his acceptance of the Sylvanus Thayer Award, 12 May 1962.]

Mr. Chairman and Members of the Committee, we must allow our service members to
remain jointly focused on preparing for their mission and not separately preparing for civil trial as

plaintiff and defendant. Thank you for affording me the time to address this Committee.
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Mr. Chairman and Members of the Committes:

My name is Eugene R. Fidell. I am a partner in the Washington law firm of
Feldesman, Tucker, Leifer, Fidell & Bank LLP, and have long been involved in
issues relating to military service. | served on active duty in the United States
Coast Guard from 1969 to 1972. I have represented members and former members
of the Armed Forces for over 30 years.

The Committee deserves great credit for concerning itself with the Feres
Doctrine, which has been a blot on the record of the federal courts for decades, and
has repeatedly been an engine of unfairness and mischief. There is no real lobby on
this subject, so any legislative attention to the subject is noteworthy and laudable.

1 would like to address the notion that adjustment or relaxation of the rule
would compromise proper military interests by subjecting commanders and others
in leadership positions to a welter of intrusive and distracting investigations. I have
no doubt that this argument has been put forward in good faith, but there is little
merit in it. It rests on a totally outdated notion of how commanders spend their
time. Today's military—every branch—is a highly sophisticated post-industrial
effort in which inquiries and investigations play a regular and entirely necessary
role in ensuring accountability, efficiency, fairness, and-—above all—the
achievement of operational objectives.

Let me give you some examples. In every branch, commanders’ inquiries are
conducted on an infinite variety of subjects, In the Army, for example, these are



56

conducted under Army Regulation 15-6, Boards, Commissions and Committees’
Procedure for Investigating Officers and Boards of Officers (30 September 1996).
Mishaps large and small can be and are investigated under this kind of regulation,
and those in leadership positions may well find themselves called upon to become
involved either as appointing officers, investigators, witnesses, or, at times, parties
to the investigation. When I was on active duty 1 was involved in several such
investigations. Since leaving the service, I have advised members of the service on
their rights in investigations.

What happens when a ship runs aground or experiences a collision? Or a
tank overturns? Or a new kind of aircraft experiences a problem, with property
damage and/or injuries and loss of life? These matters are investigated. The
investigation may be time-consuming and on some level a distraction, but the
services have certainly accommodated themselves to the need for investigation—
because it is a time-tested way of preventing recurrences, among other things.

Congress long ago enacted legislation permitting Gls to file “Complaints of
Wrongs.” This is currently found in Article 138 of the Uniform Code of Military
Justice, 10 U.S.C. § 938. Under it, a member has a right to ask that a complaint
that is not redressed by the commanding officer be looked into by a general court-
martial convening authority—usually a Flag or General Officer—whose report must
be forwarded to the service secretary. According to the most recent published
figures, there were 142 Article 138 complaints in FY2001. See 2001 Ann. Rep. Code
Comm. & Judge Advocates Gen., 56 M.J. CIV (16 Army), CXVIII (96 Navy and
Marine Corps), CXXXIV (28 Air Force), CXLIV {2 Coast Guard). My hunch is that
many more such complaints are filed, but they are resclved before they reach the
general court-martial convening authority level.

While I have personally never seen much good come of an Article 138
investigation, Congress obviously thinks it is a worthwhile procedure, and worth
the time and effort in terms of the potential distraction of officials from what they
would otherwise be doing with their time and energy. The military has apparently
been able to survive despite Article 138 for decades, and I have never heard any
official complain that the time needed to deal with such complaints was
unwarranted.

Nor, more to the point, has there been any sense that it either undermines
the command structure or encourages insubordination to permit junior military
personnel to put their superiors “on report” by means of an Article 138 complamnt.
Indeed, one could argue that permitting Gls to do so serves a useful purpose by
affords them a socially-acceptable way to express their frustrations and move on.

These are far from the only settings in which commanders are required to
make time for cooperation with official inquiries of one sort or another, oftentimes
at the initiative of subordinates. Certainly commanders find themselves having to
respond to inquiries from service or Department of Defense Inspectors General.
They usually have to drop everything—or at least act very promptly—to respond to
congressional inquiries prompted by letters from constituents who are either in
uniform or have family members in uniform. And commanders may be called upon
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to provide information for such recognized purposes as responding to applications
filed by present or former subordinates with the boards for correction of military
and naval records, see 10 U.S.C. § 1552, or assisting agency and Department of
Justice counsel in various kinds of litigation, such as cases under the Tucker Act, 28
U.S.C. § 1491, for pay or retirement matters or cases in the district courts seeking
review of decisions of the correction boards under the Administrative Procedure Act,
5U.8.C.§706.

In short, there is nothing at all novel in the proposition that there are times
when public policy requires military and naval officers to make time to cooperate
with legal proceedings and inguiries, including those filed by military subordinates.
While some who believe their time might be better spent on other matters may
resent having to make room for them, officers in this day and age must be able to
“multi-task,” and I personally have no reason to believe that the demands
associated with an adjustment of the Feres Doctrine would be intolerable or could
not be accommodated by the Armed Forces in terms of the need to reconcile
competing demands on limited time. Plainly, operational demands will always have
priority, and the danger of excessive intrusion can be addressed by framing any
Feres adjustment wisely.

I should also mention that these comments proceed on the assumption that
commanders will continue to enjoy the broad personal immunity the law has long
afforded them from civil actions brought by subordinates. Chappell v. Wallace, 462
U.S. 296 (1983). In other words, there is no reason to fear that adjustment of the
Feres Doctrine will have any effect on the personalliability of any individual.

Thank you again, Mr. Chairman, for the opportunity to present these
remarks. As always, it is a privilege to appear as a private citizen before a
committee of this body. I would be happy to entertain any questions you might
have, and if the Committee decides to proceed with legislation, I would welcome an
opportunity to work with staff on the specifics.

oy
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I am pleased to appear before the Subcommittee today to present the views of the

Department of Justice on the Feres Doctrine and its importance to the United States.

To begin, a brief explanation of the doctrine and its underpinnings is in order.
The doctrine derives its name from the case of Feres v. United States, 340 U.S. 135,

which was decided by the Supreme Court in 1950. In Feres and its progeny, the Court has held

that members of the uniformed services cannot sue the federal government, other service
members, or civilian government employees in tort for injuries which arise out of, or are incurred
in the course of, activity incident to military service. The Court relied upon three principal
reasons in coming to its decision:
(1)  The existence and availability of a separate, uniform,
comprehensive, no-fault compensation scheme for injured military
personnel;
(2)  The effect upon military order, discipline, and effectiveness if
service members were permitted to sue the government or each
other; and,
(3) The distinctly federal relationship between the government and
members of its armed services, and the corresponding unfairness of
permitting service-connected claims to be determined by
nonuniform local law.

Tt is important to understand where the Feres doctrine fits into the body of law that



61

governs tort suits involving the United States. To start with, the United States, as sovereign, is
immune from suit unless it has consented to be sued, United States v. Sherwood, 312 U.S. 584
(1941). Further, the United States may define the terms and conditions upon which it may be
sued. Soriano v, United States, 352 U.S. 270 (1957). The Federal Tort Claims Act 28 U.S.C.
§§ 1346(b), 2671, et seq.), constitutes a waiver of sovereign immunity, with certain specific
limitations.
With Feres and its two companion cases, Jefferson v. United States, 178 F.2d 518 (4th 7

Cir. 1949), and Griges v. United States, 178 F.2d 1 (10th Cir. 1949), the Supreme Court was
called upon to determine whether the Federal Tort Claims Act was intended to waive that aspect
of sovereign immunity which concerned the relationship between soldiers and their government.
The common fact underlying each case was that the injured person was a service member on
active duty, who sustained injury due to the action or inaction of others in the Armed Forces.
Two of the cases concerned allegations of medical malpractice; the third involved a barracks fire.
Reflecting upon the body of law from which the Federal Tort Claims Act carved a limited
exception, the Supreme Court stated:

We know of no American law which ever has permitted a soldier

to recover for negligence, against either his superior officers or the

Government he is serving.
340 U.S. at 141. It concluded that, "the Government is not liable under the Federal Tort Claims
Act for injuries to servicemen where the injuries arise out of or are in the course of activity
incident to service." Id. at 146,

The holding of Feres has been broadly and persuasively applied by the courts and has

now stood for 52 years without either legislative or judicial alteration. Itis even stronger today

-
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as a result of the reaffirmation of its rationale by the Supreme Court in United States v. Johnson,

481 U.S. 681 (1987), and the Court’s decisions in United States v. Stanley, 483 U.S. 669 (1987);

United States v, Shearer, 473 U.S. 52 (1985); Chappell v. Wallace, 462 U.S. 296 (1983); and

Stencel Aero Engineering Corp. v, United States, 431 U.S. 666, reh’e denied, 434 U.S. 882

(1977). These cases recognize that the policy underpinnings of the Feres doctrine are as valid
today as they were in 1950,

The first of the three reasons or policy factors underlying the Feres doctrine is the

availability of a viable alternative to damage suits in the form of a comprehensive statutory

compensatory scheme. In Feres, the Supreme Court stressed that the Federal Tort Claims Act
"should be construed to fit . . . into the entire statutory system of remedies against the
government [and thereby create] a workable, consistent and equitable whole," 340 U.S. at 139,
and that it was thus highly relevant that Congress had already provided, "systems of simple,
certain, and uniform compensation for the injuries or death of those in the Armed Services.” 340
U.S. at 144.

The present statutory compensation scheme has three discrete components. First,
members of the uniformed services serving on active duty receive free medical care when injured
orill. See,e.g., 10 U.S.C. §§ 1071 et seq,, and 6201. They also receive unlimited sick leave
with full pay and allowances until well or released from active duty. Survivors of service
members are entitled to death gratuity benefits (10 U.S.C. §§ 1475-1482), as well as subsidized
life insurance. 10 U.S.C. §§ 1447, et seq.; 38 U.S.C. §§ 1905, ¢t seq..

Second, Congress has established a comprehensive disability retirement system for

service members permanently injured in the line of duty. See 10 U.S.C. §§ 1201 et seq., and

3e
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1401 et seq. Moreover, should a service member leave the service without seeking disability
retirement, he may later request it. For example, § 1552 of Title 10, United States Code,
provides that the Secretary of the Army, acting through the Army Board for the Correction of
Military Records (ABCMR), may correct any military record when he considers it necessary to
correct an error or remove an injustice. This authority has often been used to provide former
service members who demonstrate that they suffer from a permanent disabi}ity asaresultof a
service-related injury, with a retroactive, permanent disability retirement annuity and even back
pay.

Third, the Veterans Benefits Act provides yet another systemn of medical care, disability
and death benefits for the service-disabled veteran and his family.! (A veteran eligible for both
veterans disability benefits and military disability retifemem benefits must choose which he will
receive.)

The Stencel case emphasized the quid pro quo of this workers compensation-like remedy:

A compensation scheme such as the Veterans' Benefits Act serves
a dual purpose: it not only provides a swift, efficient remedy for

the injured servicernan, but it also clothes the Government in the
"protective mantle of the Act's limitation-of-liability provisions.”

' 38 U.S.C. §§ 1101 et seq.: Compensation for Service-Connected Disability or Death;

38 U.S.C. §§ 1301 gt seq.: Dependency and Indemnity Compensation for Service-Connected
Deaths;.

38 U.S;C, §§ 1501 et seq.: Pension for Non-Service Connected Disability or Death or for
Service;.

38 U.S.C. §8 1701 et seq.: Hospital, Nursing Home, or Domiciliary Care and Medical
Treatment;.

38 U.S.C. §§ 1901 et seq.: National Service Life Insurance.

4.
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[Citation omitted.] Given the broad exposure of the Government,
and the great variability in the potentially applicable tort law, see
Feres, 340 U.S. at 142-143, the military compensation scheme
provides an upper limit of liability for the Government as to
service-connected injuries.

431 U.S. at 673. The military service does not leave those permanently injured in the line of duty
uncompensated. Congress has attended to such things in a reasonably adequate way.”

The second consideration that has led to the broad application of the Feres doctrine by the

courts through the years can be understood as an aspect of the traditional reluctance of American
courts to intervene in military affairs, and the reluctance of the Congress to force such

intervention. In United States v. Brown, 348 U.S. 110, 112 (1954), the Court said:

The peculiar and special relationship of the soldier to his superiors,
the effects of maintenance of such suits on discipline and the
extreme results that might obtain if suits under the Tort Claims Act
were allowed for negligent orders given or negligent acts
committed in the course of military duty, led the Court [in Feres] to
read the Act as excluding claims of that character. [Citation
omitted.

Simply put, Peres’ prohibition of intramilitary tort litigation derives from society'’s most elemental
instinct: self-preservation through a strong military.
This consideration comes into play even where the issue is not military discipline in the

strict sense. The Feres doctrine serves to avoid the general judicial intrusion into the area of

military performance. . In Henninger v. United States, 473 F.2d 814 (9th Cir.), cert. denied, 414

* In addition to compensation for personal injury, it is note worthy that the American service
member has a plethora of other remedies available to seek equitable and criminal relief for
grievances, e.g.0 10 US.C. § 938 (Complaints of Wrongs); 10 U.S.C. §§ 801, et seq. (Uniform
Code of Military Justice).

-5-
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U.S. 819 (1973), a medical malpractice case, the plaintiff had elective surgery prior to being
released from the éervice‘ He argued that since the operation was performed after he had been
processed for discharge, permitting him to sue for injuries incurred during its course could not
have the undesirable consequences feared by the Supreme Court. The appeals court rejected this
argument, stating:

To determine the effect that a particular type of suit would have
upon military discipline would be an exceedingly complex task, as
Henninger concedes. The proximity of the injury to discharge
would be only one factor. Whether it resulted from an allegedly
negligent order would be another. Whether it was caused by totally
unrelated military personnel would be yet a third. In short, nearly
every case would have to be litigated and it is the suit, not the
recovery, that wold be disruptive of discipline and the orderl
conduct of military affairs . . .. This is a classic situation where
the drawing of a clear line is more important than being able to
justify, in every conceivable case, the exact point at which it is
drawn. This is especially so because servicemen injured incident
to their service are entitled to Veterans’ benefits.

Id. at 815-816 (citations and footnotes omitted) [emphasis added].

The third policy consideration, the federal nature of the relationship and the absence of
analogous private liability, led the Supreme Court in Feres to conclude that a service member’s
suit failed to state a claim under the Federal Tort Claims Act language which provides, "The
United States shall be liable . . . in the same manner and to the same extent as a private individual

under like circumstances . .. ." 28 U.S.C. § 2674, On this point, the Supreme Court, in Feres

stated:

Without exception, the relationship of military personnel to the
Government has been governed exclusively by federal law. Wedo
not think that Congress, in drafting this Act, created a new cause of
action dependent on local law for service-connected injuries or
death due to negligence. We cannot impute to Congress such a

-6~
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radical departure from established law in the absence of express
congressional command.

340 U.S. at 146.
An analogy to various state workers’ compensation statutes which preclude suit by

covered workers injured in the course of employment also comes to mind. The Supreme Court in

Feres recognized the relationshipkexisting between the United States and its military personnel as
one "distinctively federal in character,” and that application of local law to that relationship by
virtue of the Federal Tort Claims Act would be inappropriate. 340 U.S. at 143. 28 U.S.C. §
1346(b). ’

‘While it sometimes is argued that the Feres doctrine is unfair to service members who are

the victims of medical malpractice, as we have seen, the Feres doctrine is an adjunct to a military
disability compensation package available to service members which, on the whole, is far more
generous, even-handed, and fair than compensation available to private citizens under analogous
state workers' compensation schemes. This is because service members, unlike their civilian
counterparts who suffer serious adverse consequences from medical care, generally are eligible

for compensation whether or not those consegquences are, or can be proven to be, the result of

substandard medical care. While, in certain cases, the compensation may be somewhat less than
what might be available to a successful plaintiff who endures a medical malpractice lawsuit (just
as workers' compensation systems generally provide lower benefits for work-related injuries than
what may be available through tort litigation), the fact is that all of these service members are
eligible for such compensation rather than only a small handfal who can show a causal link

between their condition and substandard medical care. The arbitrariness and uncertainty
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associated with tort litigation is eliminated. Accordingly, from the perspective of gl service
members who suffer adverse consequences from medical care, the existing system of
compensation is in many ways superior to what they would receive if they were private citizens.

The Department believes that the policy considerations outlined above are as valid today
ag when first articulated.

Military morale and discipline are also affected by the special relationship of a soldier to
his superiors and his comrades-in-arms. American courts have acknowledged the unique nature
of this relationship in their reluctance to intervene in military affairs. Permitting one soldier to
sue another for the negligent performance of his duty is anathema to the teamwork, mutual trust,
and discipline upon which our military system operates. Superimposing the adversarial process
of civil litigation onto the Armed Forces will have a disruptive influence on military operations.
The litigative process itself assures this result: military plaintiffs and witnesses will be
summoned to attend depositions and trials, and they will have to take time from their regularly
assigned duties to confer with counsel and investigators. They may have to be recalled from
distant posts. Such disruptions are opposite to the interest of our national defense, which
demands that soldiers, sailors, airmen, and marines be ready to perform their duties at all times.

The impact of tort litigation on the "specialized community" of our fighting forces will
have another invidious effeét. It will undermine trust not only among individual service
members, but also between soldiers and their organization. To allow soldiers to sue their
government for tort damages implies that the military has failed its own and that only by taking
the "boss” to court can justice be attained. Fostering that attitude within a community which

demands uncompromising trust and teamwork has dire implications for our national defense.

8-



68

It is the view of the Department of Justice that the Feres doctrine continues to be a sound
and necessary limit on the FTCA's waiver of sovereign immunity, essential to the

accomplishment of the military’s mission and the safety of the Nation.

9.
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Statement of Senator Orrin G. Hatch
Ranking Republican Member
Hearing on “The Feres Doctrine; an Examination of this
Military Exception to the Federal Tort Claims Act”
Before the United States Senate Committee on the Judiciary
October §, 2002

Thank you, Mr. Chairman. Iappreciate your scheduling this hearing on the difficult and
important issue of the Feres Doctrine. As we all know, the Feres Doctrine arose out of the
Supreme Court’s consideration of whether the Federal Tort Claims Act extended to provide a
remedy to members of the Armed Forces who suffered injuries occurring in the course of
activities incident to military service. In a unanimous opinion, the Supreme Court stated: “We
do not think that Congress, in drafting [the Federal Tort Claims] Act, created a new cause of
action dependent on local law for service-connected injuries or death due to negligence.” I
believe that most of us here today would agree that there is some validity to the rationales and
goals that underlie the Feres Doctrine. [ understand that certain criticisms of this doctrine -
particularly pertaining to the application of this doctrine — may raise some issues affecting the
dedicated men and women serving in the military. These issues certainly deserve our careful
consideration. In keeping with the title of this hearing, I truly hope that today we will have a
productive and informative examination of the Feres Doctrine.

First, I would like to say that I firmly believe that we have an absolute moral duty to
ensure that those who serve in the United States Armed Forces are treated fairly and with respect.
We owe an enormons debt of gratitude and honor to the brave men and women in uniform who
defend our great nation. It is a tragedy when any one of America’s sons or daughters is injured or
dies in the service of the United States, We must also remember that these sons and danghters
leave behind mothers, fathers, spouses, and children.

The Feres Doctrine itself is based on fundamentally valid rationales and public policy
goals. As the Supreme Court stated in the 1987 case of United States v. Johnson, one of the key
considerations in limiting the ability of members of the military to sue the Federal Government is
that “military discipline may be impermissibly affected by [such ltigation] since the judgments
and decisions underlying the military mission are necessarily implicated, and the duty and loyalty
that service members owe to their services and country may be undermined.” 1 am convinced
that the type of prolonged and acrimonious litigation that plagues our society in general and clogs
our courts would be severely detrimental to the interests of our nation, of our Armed Forces, and,
ultimately, our nation’s military personnel.

A second basic consideration articulated by the Supreme Court focuses on the
“distinctively federal character of the relationship between the Government and Armed Forces
personnel,” which “necessitates a federal remedy that provides simple, certain, and uniform
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compensation” for military personnel. Iam confident that the Administration’s witnesses will
discuss the federal remedies that are available to our military personnel in some detail, but I
would like to comment on one aspect of these remedies. The statutory compensation systemns
provided to military personnel are, to a large extent, quite similar to the workers’ compensation
systems that cover most of our civilian workforce. The majority of our nation’s workers are
prevented by workers’ compensation laws from suing their employers for injuries arising out of
or incurred in the course of their employment. Of course there are differences between the
remedies available to military versus non-military personnel under these schemes, but the basic
limitation against employee lawsuits is substantially analogous.

Tunderstand that significant concerns have been raised regarding the way which different
courts have applied the Feres Doctrine, particularly with regard to the inconsistent and potentially
over-broad interpretation of the phrase “incident to service.” Ilook forward to our witnesses
providing a healthy discussion of the relevant legal decisions on that issue. Iam also aware that
some have criticized the levels of compensation provided to military personnel. Clearly, if the
level of compensation currently afforded the members of our Armed Services is inadequate or
inequitable, then that is something we need to take a hard look at. However, this type of concern
should be addressed by changing the existing military compensation schemes, not by opening up
military comnpensation to the trial bar.

In closing, I should note that these types of problems do not require a wholesale reversal
of the Feres Doctrine. These are issues that can be addressed by clarifying the application of the
doctrine and by improving the statutory compensation and remedies available to members of the
Armed Services. Despite the problems associated with the Feres Doctrine, I would argue that the
most prudent course of action is to focus on addressing these problems from within the current
system.

I look forward to learning about these and other significant issues from our witnesses and
thank them for being here today. 1 would also like to extend a special thank you to Bonnie
O’Neill for traveling here today and also convey to her my heartfelt sympathy for the tragic death
of her daughter Kerry.

Thank you.
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OPENING STATEMENT OF DANIEL JOSEPH
(OF AKIN GUMP STRAUSS HAUER & FELD LLP),
COUNSEL TO BONNIE O'NEILL
FOR UNITED STATES SENATE JUDICIARY COMMITTEE
HEARING, OCTOBER 8, 2002, 2:00 P.M.

Tam Daniel Joseph of the law firm Akin Gump Strauss Hauer & Feld. Iam counsel for
Bonnie O’Neill. Tam submitting this statement and a legal memorandum expanding on it with
citations to authorities. On behalf of Bonnie, my firm, and myself, we greatly appreciate very
much the opportunity to appear before the Committee. I do want to say that we have represented
and do represent Bonnie O’Neill without the payment of any fee, that this is the only Federal
Tort Claims Act case in which [ have ever represented a plaintiff, and that [ do not expect to be
bandling other such cases. My firm and [ undertook this representation because we thought that
the Feres doctrine was wrong and should be corrected, not because we expected to earn any fees
out of it.

We represented Bonnie, as the executrix of the Estate of Kerryn O’Neill and as Kerryn's
survivor, in litigation under the Federal Tort Claims Act in federal district court, the Court of
Appeals for the Third Circuit, and the Supreme Court, in which we sought to recover under that
Act, which we lost because of the Supreme Court’s 1950 decision in Feres v. United States.
Chief Judge Becker and Judges Sloviter and McKee of the Third Circuit said in dissenting from
denial of rehearing in that case that the Feres decision was wrong and should be reviewed by the
Supreme Court. Several years earlier, in dissenting from a decision in Johnson v. United States,
Justice Scalia for himself and Justices Brennan, Marshall, and Stevens — | think that the
Committee will agree that that is not a usual lineup of Justices — had concluded that Feres is not
based upon the Federal Tort Claims Act and should be overruled. We strongly support

legislative action that would remove the influence of the Feres decision and return the courts’
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treatment of suits brought by members of the military under the Federal Tort Claims Act to the
statutory provisions of that Act without the additional and nonstatutory limitations now imposed
by Feres.

Under Feres, when a member of the military or the estate or survivor of a member of the
military, brings suit against the United States under the Tort Claims Act, he or she faces a
limitation on the ability to sue that does not appear in the Act’s language. This is that the suit
will fail if injury complained of arises incident to the plaintiff’s military service. No similar
restriction applies to any other class of person. Although the Supreme Court originally claimed
in the 1951 Feres decision itself that this holding was based on langnage of the Act, it later
altered that doctrine, and now the Court does not claim, nor does anyone else find, that there is
any language in the Act that supports this doctrine. When Justice Scalia made this observation in
his dissent in Johnson, neither the majority opinion nor any other Justice sought to supply any
reason why the doctrine rests on the text of the statute. It is therefore not a statutory test buta
court-imposed restriction on a right to sue that Congress gave — the Court has taken back part of
the right to sue that Congress intended members of the military to have.

It is our position that the Feres doctrine is not within the power of the Supreme Court
under the Constitution, that it is not justified, that it is unnecessary for the purposes that the
Supreme Court claims for it, that it is irrational and bars many suits, like Kerryn O’Neiil’s, that
have nothing to do with its purported purposes.

1. For three major reasons the Supreme Court has no power under the Constitution to
impose the Feres doctrine. First, the doctrine has no foundation in the text of the FTCA and
constitutes a judicially imposed limitation on a right to sue granted by Congress. The Sixth

Circuit observed in Major v. United States, 835 F.2d 641, 645 n2 I Circuit), that as a result of

o
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Feres it had been persuaded that the phrase “any claim” in the FTCA now means “any claim but
that of servicemen”. But the Supreme Court has no power so to condition or partially repeal
legislation passed by Congress. The Supreme Court lacks the power to change legislation of
Congress that it does not like.

Second, the subject matter of Feres is lawsuits by members of the military, and the
Supreme Court says that the doctrine exists to prevent threats to military decisionmaking and
discipline. But the Constitution (Article I, section 8, clause 14) explicitly gives Congress, not the
Court, the power to decide the “rights, duties and responsibilities” of the military services. The
Court has no business second-guessing Congress on judgments made in this area. The fact that
the Court did so in Feres at the behest of the Executive Brance makes it all the more important
for Congress to act to restore the appropriate Constitutional balance.

Third, the Federal Tort Claims Act constitutes a partial waiver of the sovereign
immunity of the United States, and the Feres doctrine narrows the waiver that Congress gave.
But the Supreme Court has elsewhere held that only Congress can decide how broad a waiver of
sovereign immunity should be and that the courts lack power to broaden or to narrow a grant of
sovereign immunity provided by Congress. Uhnited States v. Kubrick, 444 U.S, 111, 118 (1979);
Indian Towing Co. v. United States, 350 U.S. 61, 69 (1955).

2. The Feres doctrine was unnecessary. The Federal Tort Claims Act was carefully
crafted by Congress to take appropriate account of particular problems that might be raised by
extending that Act to military activities. But in Feres the Supreme Court replaced these carefully
drawn provisions with its own, much broader, restriction. Because of the Feres doctrine, which
was imposed by the Court when the enactment of the Federal Tort Claims Act was still quite

recent, the particular limitations that Congress imposed have never been allowed to work in the

i
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military context. But they would be effective to cure all of the problems that the Supreme Court
says are the impetus for the Feres doctrine today. Those Congressionally crafted limitations are:

e  Under § 2680 (j) there can be no liability for combatant activities of the military
in time of war. This is complete surplusage under the Feres doctrine.

o  Under § 2680(k) there can be no liability for a cause of action arising in a foreign
country. This restriction was clearly aimed largely at freeing all military activities
overseas from the threat of tort litigation.

»  Under § 2680 (2) there can be no liability based on the performance or non-
performance of any discretionary function, whether or not the discretion is
abused. Thus decisions based upon military judgments are safe from interference
or review by the courts under the FTCA, even without Feres.

In all of its decisions based on Feres, the Supreme Court has never discussed what kinds of
military activities that would be subject to judicial scrutiny under the FTCA were it not for the
Feres doctrine. We submit that neither the Court nor the Defense Department can cite such an
example. In fact, in the recent Shearer opinion, the Court held that Feres must apply because
otherwise “commanding officers would have 1o stand prepared to convince a civilian court of the
wisdom of a wide range of military and disciplinary decisions” — but it was to protect just those
sorts of decisions that Congress enacted the discretionary function exception. The Court has
never explained why that exception would not be sufficient.

3. Atthe same time, Feres clearly goes much further than it has to to protect military
decisionmaking. Cases involving such matters as medical malpractice, ordinary traffic accidents,
and other kinds of neéligence that are identical in effect to things that happen in a civilian

context are routinely barred by Feres but would be allowed under the Tort Claims Act. No one
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has explained why such cases raise any concern at all. A good example is the Third Circuit’s
recent decision in Richards v. United States, 176 F. 3d 652 (3d Cir. 1999). There a serviceman
who worked at Fort Knox was driving home early in his own automobile to assist his pregnant
wife. He was driving on a state public highway, owned and patrolled by the State of Kentucky.
that happened to pass over a part of the land technically a part of Fort Knox but allowed by the
federal government to be used by the state for a road. The general public drives on this highway.
He was broadsided by a five-ton military fuel truck and killed instantly. The government argued
and the Third Circuit felt forced to agree that the Feres doctrine barred the suit, although the
court held that none of the policies said to be behind Feres was implicated by the case. There is
no explanation or rationale that supports application of the doctrine in such cases, but the
Supreme Court insists on it.

Cases like Kerryn O’Neill’s are rarer — but there is no reason to cover them with a Feres-
like exclusion. Kerryn was killed because a civilian Navy psychologist failed to perform a non-
discretionary duty to read and score the test results of George Smith. This was a standardized
test ~ there was no discretion in assessing or grading the results. With results like those on the
standardized test, Navy procedures required that Smith be further examined by a psychologist.
Not only was there no claim that Navy procedures or decisionmaking was deficient in our case,
but our claim was just the opposite: that the Navy had created a superb test that accurately culled
those whe might not be fit for submarine duty; and that the Navy had good procedures for
dealing with the resuits. It was only the unaccountable failure to follow those precise procedures
that caused the deaths of Kerryn O’Neill and two other naval officers. A lawsuit by the O’ Neills
would have tended to reinforce rather than question the Navy’s procedures. But the Feres

doctrine tends to suggest that failure to follow military procedures will not have negative
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consequences. The unfortunate result of the O’Neill litigation is to encourage disregard of
proper military procedures.

4. The Feres doctrine has an additional, incurable flaw that flows from the requirement
that the lower courts discern what the phrase “incident to service” means. As we have described
in detail in our accompanying memorandum, those courts have a very difficult time doing that
because the Supreme Court has refused to give them any guidance, saying only that it must be a
case-by-case analysis informed by the purposes of the Federal Tort Claims Act. United States v.
Shearer, 473 U.S. 52, 57 (1985). Some of the courts of appeals concentrate on such factors as
whether a complaining member of the armed forces was on active duty or on leave. Others say
that those factors are not determinative. One circnit decision holds that the test is the nature of
the duties that the injured person was performing at the time of injury. Another analogizes the
doctrine to cases under workers® compensation laws — although in many cases, including Kerryn
O’Neills, there is no compensation of any kind paid for the injury. Others take refuge in an
undefined totality-of-the-circumstances test.

The important point here is that this is not simply a confusion that the Court could clean
up. Itis actually a fundamental problem with the Feres doctrine. This problem flows from the
fact that as the Court effectively admitted (in the Johnsor decision) there is no provision in the
Act that the Feres doctrine effectuates. There is nothing to look at upon which a court can base a
decision of how to apply the incident-to-service test - there is no way to satisfy the Court’s
command that in applying the test a lower court should look to the purposes of the Federal Tort
Claims Act. Thus the confusion in the lower courts is the natural result of the fact that the
incident-to-service test is a judicial creation that does not flow from the Tort Claims Act. The

Court cannot openly admit that it made the doctrine up out of whole cloth, so the confusion in
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applying the doctrine is a built-in problem that cannot go away unless Feres is somehow
replaced. This alone is a good reason for the Congress to act to abolish the doctrine.

5. Itis possible for civilians, as well as members of the military, to be injured by
military actions. But there is no Feres doctrine applying to actions by civilians who were injured
by negligent activity by a member of the military. In two ways, this shows the irrationality of the
Feres doctrine.

First, imagine a hypothetical case in which George Smith had been engaged to a civilian
woman, not Kerryn O'Neill, and that this woman lived in an apartment near Smith’s duty station
in California. That hypothetical woman could have broken an engagement with Smith and been
killed by him at the same time and with the same cause. But the family of such a civilian would
not have been barred by the Feres doctrine from suing under the Federal Tort Claims Act.
Whatever risk to military decisionmaking or discipline a suit by Bonnie O'Neill over Kerryn's
death would have provided would also be provided by a suit by the survivor of the hypothetical
civilian. Yet the Feres doctrine applies only to military plaintiffs. This is irrational.

Second, such suits by civilians exist and have caused no injury at all to the military. The
most striking example was that involved in Sheridan v. United States, 487 1U.S. 392 (1988). In
that case gunfire from an unruly and drunken soldier injured civilians who were passing in a car
near the Bethesda Naval Hospital, where the soldier worked. The suit, which was by civilians,
proceeded and was upheld by the Supreme Court on issues not involved here. But the important
point here is that had the person passing in a car who was injured been a member of the military,
the suit would have been barred under Feres. Yet nothing that rocked military decisionmaking
or discipline flowed from the Sheridan case, and no such results would flow from abandoning

Feres and allowing such a case to proceed if the person injured were military and not civilian.
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If the Feres doctrine were eradicated by action of the Congress, there would of course be
additional suits. But that is what the Congress intended when it enacted the Federal Tort Claims
Act. Those suits would subject the United States to liability of acts of members of the military
that were negligent under the law of the state where they occurred. Because of the limits crafted
by Congress into the Act, there would not be lawsnits that intruded unnecessarily or
unreasonably into military judgments, just as there are no Federal Tort Claims Act lawsuits today
that intrude unreasonably into the judgments of other activitics of the federal government that are
sensitive and difficult, such as those of the Federal Bureau of Investigation, the Secret Service,
cabinet departments, regulatory agencies like the EPA or the Federal Energy Regulatory
Commission — despite the fact that no Feres doctrine protects them. The fact is that in addition
1o being beyond the Court’s Constitutional power, impossible to interpret, and irrational in scope,
the Feres doctrine is unneeded because Congress did a very good job in drafting the Tort Claims
Act to exclude claims that would question the policy and decisionmaking functions of the federal
government and, in special situations, the military. Al the doctrine does is bar otherwise
meritorious lawsuits to compensate people injured by negligent acts, like Kerryn O’Neill’s
family, whom Congress intended to compensate, Congress should act to eliminate the Feres

doctrine.
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Statement of Senator Patrick Leahy
Chairman, Senate Judiciary Committee
Hearing on the “Feres Doctrine”
October §, 2002

This Conumittee today will examine whether Congress should amend, eliminate, or retain the
Feres Doctrine, which prevents military personnel from bringing suit under the Federal Tort
Claims Act. We are holding this hearing at the request of Senator Specter, who has taken a great
interest in this issue and has been a strong advocate for members of the Armed Forces. [ thank
him for his willingness to chair this hearing.

Congress passed the Federal Tort Claims Act ("FTCA™) in 1946, to waive the United States’
immunity from certain saits, The Supreme Court ruled in 1950 in the case of Feres v. Unired
States that active-duty military personne! or their estates couid not recover damages under the
FTCA where their injuries “arise out of or are in the course of activity incident to service.” The
Court reasoned that if Congress had intended to apply the FTCA to the military, it would have
said so. This decision has prevented a wide range of lawsuits, including civil rights suits and
medical malpractice suits arising from care provided al military hospitals.

Although the Court’s ruling was unanimous, the Feres Doctrine has been seriously quesiioned
since. It was reaffirmed by the Supreme Court in 1987 over the dissent of four Justices,
including Justices Scalia and Stevens, in US. v. Johnson. The dissenters relied on the fact that
the FTCA contains no exemption for military persormel. Justice Scalia wrote: “Feres was
wrongly decided and heartily deserves the ‘widespread, almost universal criticism’ it has
received.” More recently, the I).C. Circuit limited the Feres Doctrine in February by ruling that
the doctrine did not apply to claims brought under the Privacy Act.

In the 50 years since the Feres decision, the government has argued that the Feres Doctrine is
necessary to preserve the chain of command and military discipline. That argument may make
sense under certain circumstances, but it is hard to see how allowing medical malpractice suits,
for example, would harm military morale. Moreover, the FTCA itself already exempted suits
based on combatant activities or causes of action arising in a foreign country.

In general, our civil justice system forces individuals and organizations to behave with care by
punishing negligence. By adopting the FTCA, Congress sought to Impose the same disciphine on
goverunent agencies, while also providing compensation for individuals whe had suffered harm.
I believe the burden should be on the Executive Branch to show why the Feres Doctrine should
not be amended or abolished.

senator_leahy @leahy.senate.gov

http://leahy.senate.gov/



80

In conclusion, T would like to thank our witnesses for coming here today. In particular, I would
like to recognize Bonnie O’Neill, whose daughter Kerry was murdered by a fellow Naval officer.
Kerry O'Neill was a woman of remarkable talents and an obvious dedication to her nation. 1
know that it must be difficult for you to testify today, but [ assure you that your perspective — and
the views of all our witnesses — will be given great weight by this Committee.

BHEAHR
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Tam privileged to appear here today to address the Feres doctrine and its
importance to the military mission. Ido so as a retired member of the Air Force, having
served on active duty as a Judge Advocate for 30 years. Prior to my retirement in 1996, 1
served as The Judge Advocate General of the Air Force, having been assigned to that
position in August 1993,

The Committee has before it an issue that carries significant implications for the
Armed Forces of our Nation—whether the Federal Tort Claims Act should be amended to

reverse the 1950 Supreme Court case of Feres v, United, 340 U.S. 135 (1950), and a host

of decisions that affirmed and expanded the doctrine enunciated in Feres." This issue,
boiled down to it basics, is whether persons should be allowed to sue the United States
for injuries sustained by military members serving on active duty, when such injuries
result from the negligence of another military member or Federal Government employee.?
While there are several factors that underlie the rationale of what has become
known as the “Feres Doctrine”,” I will limit my statement to the doctrine’s importance for
continued military discipline and morale in the Armed Forces, in its broadest sense. Our

soldiers, sailors, marines and airmen perform a service that has no counterpart in civilian

¥ As this committee has before it a plethora of materials discussing such cases, case citations have been
omitted,

% Also embraced in this issue are deaths of military members resulting from such injuries.

3 The Court in United States v. Johnson, 481 U.S. 681, 684 (1987), in citing Stoncel Aero Engineering.
Corp, v, United States, 431 U.S, 666 (1977}, identified three factors: (1) The character of the relationship
between the Government and members of the armed forces is distinctively Federal; therefore, it would
make little sense to have the Government’s liability to members of the Armed Services dependent on the
fortuity of whers the soldier happened to be stated at the time of the injury.” This result would come about
because of the provision in the Pederal Tort Claim Act under which service-incident claims would be
determined by focal Taw. (2) There exists a statutory [no fault] compensation scheme under the Veterans’
Benefits Act, which serves as a substitute for tort Hability and provides compensation to Injured military
members, “without regard to any negligence attributable to the Government.” (3) The unique relationship
between a members of the Armed Forces and thelr superiors, “the effects of the maintenance of such suits
on discipline, and the extreme results that might obtain if suits under the Tort Claims Act were allowed for
negligent orders given or negligent acts committed in the course of military duty. . ..” Stencel Aero
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life. Theirs is not an eight to five job; rather, it is a way of life. They are called upon to
make great sacrifices in performing their assigned duties and missions—often the
ultimate sacrifice. The special trust placed in members of our Armed Forces, is so cleatly
demonstrated by missions they are called upon to perform and the lethality of the
weapons systems committed to their use. The relationship among members of the Armed
Forces, and between such members and their superiors, is indeed special and unique.
There are certain absolutes in this regard, such as-- strict obedience to orders; total loyalty
to one’s organization, one’s service and our Nation; total loyalty up and down the chain
of command; complete trust among and between members of one’s organization; and
discipline. Indeed, unit cohesiveness, essential to success on the battlefield, requires such
attributes.

The courts, in dealing with issues surrounding the Feres doctrine, have recognized
itis the lawsuits themselves, brought by military members for service-related injuries, and
not the potential recovery, which would undermine the attributes described above.
Commanders make decisions and issue orders each and every day that affect the personal
lives of their subordinates. They relate to matters such as daily duties, assignments,
travel, disciplinary matters, medical requirements, and a wide array of matters essential to
the mission and the welfare of the unit and its members. Many also directly impact the
lives of the families of such members.

It is not difficult to imagine the adverse impact on unit cohesiveness that would
result from subjecting these decisions to judicial scrutiny. Commanders and other

military members would, in many instances, be deposed and summoned into court to

Engineering Corp. v. United States, 431 U.S. at 671-672 (citations omitted).
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justify their decisions. It may also engender the belief among the force that no order or
decision is final until the courts have issued a ruling. Trust, one of the essential
ingredients for unit cohesiveness, would be undermined--trust not only among individual
service members, but also between the members and their organization. To allow service
members to sue their government for damages related to military service implies that the
military has failed its own and that only by taking the “boss” to court can justice be
attained. Fostering such an attitude within a community that demands uncompromising
trust and teamwork has dire implications.

While the list of examples that could be used to illustrate this point is virtually
endless, the following should suffice:

1. An airman who is denied a security clearance (based upon a mental health
diagnosis) challenges his commander’s decision in court, in an effort to obtain an
adverse ruling that undermines the commander’s decision.

2. A pilot removed from flying status, because of a medical diagnosis, seeks judicial
relief challenging that diagnosis.

3. An airman injured in a training accident seeks damages for such injuries claiming
they resulted from his commander’s negligence in planning and executing the
training scenario. -

4. An F-16 maintenance crew chief who bails out of an F-16 aircraft that flames out
during an incentive flight, files a claim for his resulting injuries, alleging that the
flame out was caused by the negligence of a maintenance squadron commander

and the F-16 pilot.
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These examples barely scratch the surface of the countless daily command
decisions and actions, which would become litigation targets should the Federal Tort
Claims Act (FTCA) be amended to permit service members to sue for alleged incident-to-
service injuries. They serve to point out that second-guessing military decisions through
protracted and unpredictable litigation would have profound consequences that go far
beyond furnishing a remedy of monetary damages. Superimposing the adversarial
process of civil litigation onto the Armed Forces will impose a significantly disruptive
influence upon military operations. The courts have long recognized this and have thus
acknowledged their reluctance to intervene in military affairs.

Uniformity, consistency and fairness—in fact and in appearance—are absolutely
vital to the preservation of discipline, order, and unit cohesiveness. Yet, the proposed
amendment would have a discriminatory effect among service members. For example,
the proposed legislation would allow a service member who is injured by a government
vehicle at a U.S. installation to seek judicial relief for his injuries. In contrast, a similarly
injured service member assigned to a military installation in a foreign country could not
do so under the foreign country exception to the FTCA.* How does a commander explain
the disparate treatment based on the geographic location of the accident to those he must
lead? How does a commander explain to surviving next of kin that they are entitled to
certain statutory benefits (to include SGLI and DIC proceeds) because their son, husband
or father died fighting the war against terrorism in Afghanistan, while the next of kin of
another member of his unit can sue for monetary damages for that member’s death in the

United States as a result of medical malpractice in a military hospital or some other type

* Foreign country exception to the FTCA is at 28 U.S.C. 2680(k).
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of negligent activity. Only when similarly situated members are treated in the same
manner can we ensure that they have and maintain the faith in their leadership that is
integral to achieving and maintaining an effective military force.

The proposed legislation would also be inequitable to civil service personnel,
whose only remedy is the Federal Employees’ Compensation Act (FECA), a similar no-
fault based compensation system that works much like the military’s SGLI compensation
or our VA entitlements. This is especially important today as our military and federal
agencies work side-by-side under the new Northern Command, defending our homeland
and responding to disasters. To illustrate, if a military member and civilian employee are
traveling together in the same car, and the car is hit by a government vehicle, the military

member could sue if Peres is abolished, but the civilian employee could not. How may

we foster tearnwork under such circumstances? In short, how can we effectively
accomplish the mission Congress has entrusted to us?

I share fully the deep concern for those injured, and the families of those whose
lives are lost, while serving their country. Regardless of whether the injuries or deaths
result from events such as training mishaps, automobile accidents, alleged medical
malpractice, friendly fire, or hostile fire, the injury or loss to the individual member or
next of kin is no less real. What then is the basis for providing disparate compensatory
actions predicated primarily on the situs of the injury or death? If the rationale underlying
the proposed amendment to the FTCA is the inadequacy of compensation and other
benefits under the current statutory scheme, then that may be a matter which should be
analyzed, not in relation to fort litigation, but instead on behalf of all military members.

Authorizing monetary compensation through tort litigation, however, is the wrong
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answer. We should not throw the victims to the bar—we should not say that widows and
children are left to hire personal injury lawyers to obtain adequate compensation for the
deaths of their loved ones serving in the Armed Forces. A grateful Nation should take
care of them fairly, without subjecting them to litigation and all the associated turmoil.
The Feres doctrine has stood over 50 years without legislative change. There
must be tremendous hesitation to alter a workable system and risk irreparable harm to the

state of our military.
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STATEMENT OF SENATOR ARLEN SPECTER

T am chairing this hearing today in order to hear from a variety of experienced witnesses on
whether the “Feres” doctrine should be overturned by congressional enactment and, if so, what
form that legislation should take. [ have proposed such a bill, and introduced a similar bill in the
106* Congress. .

In the 1950 case of Feres v. U.S., the Supreme Court

held that the United States Goveinment is not liable under the Federal Tort Claims Act for
injuries to military personnel where the injuries are sustained “incident to service.” Under ﬁhe
Feres doctrine, therefore, a soldier would not be able to seek compensation from the government
for injuries sustained due to government negligence unless the soldier happened to be on leave or
furlough at the time he or she sustained the injuries.

Over the years, we have seen the Feres doctrine produce anomalous results which reflect
neither the will of the Congress nor basic common sense. For instance, under Feres, a soldier
who is the victim of medical malpractice at an army hospital cannot sue the government for
compensation. Likewise, his family cannot sue for compensation if the soldier dies from the
malpractice. But a civilian who suffers from the same malpractice would be entitled to file suit
against the government. Likewise, if a soldier driving home from work on an army base is hit by
a negligently driven army truck, he is barred from suing the government for compensation. If the
soldier dies in the accident, his family will be barred from‘ suing for compensation. Meanwhile, a
civilian hit by the same truck would have a cause of action against the United States.

Unfortunately, the individuals hurt by the Feres doctrine are the men and women of our armed

forces -- people whom we should protect and reward, not punish.

The recent decision of the Third Circuit Court of Appeals in Q'Neil v, United States

illustrates the troubling results produced by the Feres doctrine. In O Neil, the family of slain
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Naval officer Kerryn O’Neil was barred from pursing a wrongful death claim against the
government under the Feres doctrine. O’Neil was murdered by her former fiancé, George Smith,
aNavy ensign. The two met at the U.S. Naval Academy and were stationed at the same Naval
base in California. After Ms. O’Neil broke off their engagement, Mr. Smith began to stalk her.
One ni ght while Ms. O’Neil was sitting in her on-base apartment watching a movie with a friend,
Smith came to her building and killed her, her friend, and then himself.

After the murders, Kerryn O’Neil’s family learned that Mr. Smith had scored in the
99.99th percentile for aggressive/destructive behavior in Navy psychological tests. Under Naval
procedures, these results should have been forwarded to the Department of Psychiatry at the
Naval Hospital for a full psychological evaluation. Had their claim not been barred, the O'Neils
would have argued that the Navy was negligent in failing to follow up on these extreme test
results. I do not know whether the O’Neil’s deserved to be compensated under the Act -- this
depends on the specific facts and the case law in this area. But it does seem clear to me that the
O’Netls should not have been barred from pursuing their claim because their daughter’s fatal
injuries were sustained “incident to service.”

Of course, there are situations in which soldiers should not be allowed to sue the
government in tort. For example, in a combat situation, countless judgement calls are made
which result in death or injuries to soldiers. We cannot have lawyers and juries second guessing
the decisions made by field commanders and combatants in the heat of battle. But such
considerations do not necessitate that military personnel should lose the right to sue the

government in any context. ‘l

. 'pra pse, L‘Jwi‘ .
The bill m&mﬁu&e«%@d@m&d 1 reverse the court-created Feres doctrine and return the law
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to the way it was originally intended by Congress. My;bill is very short and simple. It amends
the Federal Tort Claims Act to specifically provide that the Act applies to military personnel on
active duty the same as it applies to anyone else. My bill further specifies that military personnel
will be limited by the exceptions to government liability already included in the Act, including
the bar on liability for injuries sustained by military personnel in combat and the bar on liability
for claims which arise in a foreign country. In short, my bill will ensure that members of our
armed forces will be entitled to damages they deserve when injured through the negligence or
wrongful actions of the Federal government or its agents, except for certain limited cases
contemplated by Congress when it originally passed the Act.

Congress passed the Federal Tort Claims Act in 1946 to give the general consent of the
government to be sued in tort, subject to several specific restrictions. Under the common law
doctrine of sovereign immunity, the United States cannot be sued without such specific consent.
The Act provides that the government will be held liable “in the same manner and to the same
extent as a private individual under the circumstances.” Thus, the Act makes the United States
liable for the torts of its employees and agents to the extent that private employers are liable
under state law for the torts of their employees and agents.

The Act contains many exceptions to government liability, but it does not contain an
explicit exception for injuries sustained by military personnel incident to service. In fact, one of
the Act’s exceptions prevents “any claim arising out of the combatant activities of the military or
naval forces, or the Coast Guard during time of war.” By including this exception, Congress
clearly contemplated the special case of military personnel and decided that certain limits must

be placed on government liability in this context. But by drawing this exception narrowly and
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limiting it to combat situations, Congress rejected any broad exception for injuries sustained
“incident to service.” The Supreme Court did far more than interpret our statute when it
significantly broadened the limited combat exception provided by Congress.

The Feres doctrine has been the subject of harsh criticism by some of the leading jurists
in the nat@on. In the 1987 case of United States v. Johnson, a 5 to 4 majority of the Supreme
Court held that the Feres doctrine bars suits on behalf of military personnel injured incident to
service even in cases of torts committed by employees of civilian agencies. Justice Scalia wrote
a scathing dissent in Johnson, in which he was joined by Justices Brennan, Marshall, and
Stevens. Scalia wrote that Feres was “wrongly decided and heartily deserves the widespread,
almost universal criticism it has received.”

Judge Edward Becker, the Chief Judge of the Third Circuit Court of Appeals, has also
spoken out strongly against the Feres doctrine. He has noted that “the scholarly criticism of the
doctrine is legion” and has urged the Supreme Court to grant cert. to reconsider Feres. Judge
Becker has written to me that given the failureaie the Court to overturn Feres thus far, I should
introduce legislation doing so.

Even in the Feres opinion itself, the Supreme Court expressed an uncharacteristic doubt

about its decision. The justices recognized that they may be misinterpreting the Federal Tort
Claims Act. They called upon Congress to correct their mistake if this were the case. The Court
wrote:

There are few guiding materials for our task of statutory construction.

No committee reports or floor debates disclose what effect the statute

was designed to have on the problem before us, or that it even was in
mind. Under these circumstances, no conclusion can be above challenge,
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but if we misinterpret the Act, at least Congress possesses a ready
remedy.
Congress does possess a ready remedy, and [ call upon my colleagues to exercise it. The
DYDY

bill I in&gdgcateéay will eliminate the judicially created Feres doctrine and revive the original
framework of the Federal Tort Claims Act. There is no reason to deny compensation to the men
and women of our armed services who are injured or killed in domestic accidents or violence
outside the heat of combat. Ihope that when we resume our business next year my colleagues

will join me in supporting and passing this legislation.

o
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Statement of Richard A. Sprague, Esquire
Regarding The “Feres” Doctrine

T would like to thank the Committee for inviting me to speak with you today about an

outrageous, unfair, and discriminatory judicially-created exception to the Federal Tort Claims Act

known as the “Feres” doctrine pursuant to a United States Supreme Court decision in 1950. Before I

discuss with you what the “Feres” doctrine is and why it should be corrected legislatively, let me give

you some illustrations of how the doctrine is so unfair.

A serviceman goes into an Army hospital for abdominal surgery. Eight months later he
has another surgery where a towel 30 inches long by 18 inches wide marked “Medical
Department U.S. Army” from the earlier abdominal surgery is discovered within his
stomach. No one would question that there was negligence and that were he a civilian
or had it happened in a civilian hospital, appropriate litigation could be brought. Yet
this precise fact pattern was one of the trilogy of cases decided under the name Feres
v. United States, 340 U.S. 135, 71 S. Ct. 153 (1950), in which the Supreme Court
found that the patient-serviceman could not bring suit.

A Coast Guard rescue pilot is called out on a stormy night to rescue a boater in
distress. The weather is so bad that the pilot requests radar guidance from the FAA, a
civilian agency of the federal government. Following the FAA’s directions, the pilot
flies into the side of a mountain and is killed. If he were a civilian pilot there is no
question that his wife and family would be able to maintain a ‘suit, yet, because he was
an active duty Coast Guard pilot his family’s claim was tossed out of court because of

1
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the Feres doctrine. United States v. Johnson, 481 U.S. 681, 107 S. Ct. 2063

(1987).

A soldier is ordered to stand unprotected in a field while a nuclear device is detonated a
short distance away. Not surprisingly, he subsequently develops inoperable cancer and
dies some years later. His estate is barred from the courthouse by Feres. Jaffee v.
United States, 663 F. 2d 1226 (3™ Cir. 1981). Not only is his estate barred from
seeking redress for the terrible thing done to their husband and father, but the children
cannot bring their own actions for their severe birth defects resulting from the
chromosomal damage caused by the radiation poisoning of their father. Hinkie v.
United States, 715 F. 2d 96 (3" Cir. 1983).

Hypothetically, suppose that my good friend Senator Specter and I were driving in a

car accompanied by an active duty serviceman and an Army truck runs a red light
crashing into our vehicle and all are injured. The active duty serviceman in our vehicle
is rendered a quadriplegic. Senator Specter and I, even though not as seriously injured,
can bring a claim for negligence under the FTCA while the serviceman cannot. Such an
outcome is patently unfair and discriminatory.

Before 1946, even a civilian could not recover damages from the government in any of the
situations that I have just described because of the doctrine of sovereign immunity. However, in 1946,
Congress passed the Federal Tort Claims Act (“FTCA™), which waived much of the sovereign
immunity of the United States in “recognition of the Government’s obligation to pay claims on account

of ... personal injury or death caused by negligent or wrongful acts of employees of the Government.”
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United States v. Yellow Cab Co., 340 U.S. 543, 71 S.Ct. 399, 404 (1951). Specifically, the Act
allowed suits against the government for “injury or ... death caused by the negligent or wrongful act or
omission of any employee of the Government ... under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the place where the act or
omission occurred.” 28 U.S.C. § 1346 (b); 2671-2680. The Act contains a number of exemptions
and specifically precludes claims by servicemen for claims “arising out of the combatant activities of the
military or naval forces, or the Coast Guard during time of war.” 28 U.S8.C. §2680 ().

In Feres v. United States, 340 U.S . 135, 71 S. Ct. 153 (1950), the Supreme Court wrote a
new exclusion into the statute, holding that “the Government is not liable under the Federal Tort Claims
Act for injuries to servicemen that arise out of or are in the course of activity incident to military
service.” 71 S.Ct. at 159. Thus, so long as the injury was in the “course of ’or “incident to” military
service, an injured serviceman was out of court. This principle is now known as the “Feres doctrine.”

The Feres Court offered three reasons for its decision: (1) there was no parallel private liak;ility
as required by the FTCA (71 8.Ct. at 157); (2) Congress could not have intended that local tort law
govern the “distinctively federal” relationship between the Government and enlisted personnel because it
would be “unfair” to make the serviceman’s right to recovery turn on the law of the place where he
might be involuntarily stationed (71 S.Ct. at 157-158); and (3) Congress could not have intended to
make the FTCA remedy available to servicepersons eligible for veterans” benefits to compensate for
injuries suffered incident to service (71 8.Ct. at 158). Four years later, the Court added a fourth
rationale, i.e., Congress could not have intended to permit suits for service-related injuries because they

would unduly interfere with military discipline. United States v. Brown, 348 U.S. 110, 75 8. Ct.
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141,143 (1954).
The Court subsequently realized the invalidity of its first “parallel private liability” rationale.
Rayonier, Inc. v. United States, 352 U.S. 315, 77 8. Ct. 374 (1957). The Court has also
acknowledged the weakness of the rationales pertaining to local tort law and the availability of veterans’
benefits by 'describing them as “no longer controlling.” Shearer v. United States, 473 U.S. 52, 105 8.
Ct. 3039, 3043, n. 4 (1985).
- However, Feres was most recently reaffirmed by the Supreme Court in United States v.
Johnson, 481 U.S8. 681, 107 8. Ct. 2063 (1987) by 2 5-4 majority. Johnson, as mentioned above,
was the case where a negligent FAA radar operator ditected a Coast Guard rescue pilot into the side
of a mountain. Justice Scalia, joined by Justices Brennan, Marshall, and Stevens, dissented. Justice
Scalia’s dissent makes cogent arguments attacking the rationale of Feres, and quite correctly, I believe,
states: “Feres was wrongly decided and heartily deserves the ‘widespread, almost universal criticism’ it
has received.” 107 S.Ct. a1 2074. As for the “local tort law” rationale, Justice Scalia said: “The
unfairness to servicemen of geographically varied recovery s, to speak bluntly, an absurd justification,
given that we have pointed out in another context,’ nonuniform recovery cannot possibly be worse than
{what Feres provides} uniform nonrecovery.” 107 S.Ct. at 2071 -2072 (emphasis added).
Justice Scalia, in addressing the rationale pertaining to the availability of veterans’ benefits, quite

cogently noted that the Court had allowed injured servicemen to obtain compensation under the

"The “other context” to which Justice Scalia referred was United States v. Muniz, 374 U.S.
130, 83 S.Ct. 1850 (1963) where the Court allowed federal prisoners to recover for injuries cansed

by the negligence of prison authorities. Query: is it appropriate to deny recovery under the FTCA to
our men and women in the armed services while allowing federal prisoners to do so?
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Veterans Benefit Act even in those rare cases where the Court found the injury was not incident to
service and allowed a suit under the FTCA. Id. at 2071-2072. While no amount of money can ever
fully compensate a tort victim or his survivors for severe injury or death, it is fundamentally unjust to
limit the serviceman or his survivors to a fraction of what they could otherwise recover.

Finally, the “negative effect on discipline” rationale was likely the reason that Congress in
enacting the FTCA put in a specific exclusion for claims “arising out of the combatant activities of the
military or naval forces, or the Coast Guard, during time of war.” Moreover, as Justice Scalia noted, it
“has long been disputed” whether allowing servicemen to recover under the FTCA would, in fact, have
the negative effect on discipline presumed by the Feres Court. Id. at 2073-2074 (citing Bennett, The
Feres Doctrine, Discipline, and the Weapons of War, 29 St. Louis U.L.J. 383, 407-411 (1985). As
Justice Scalia aptly observed, barring recovery by servicemen might adversely affect military
discipline: “[a]fter all, the morale of Lieutenant Commander Johnson’s comrades-in-arms will not likely
be boosted by news that his widow and children will receive only a fraction of the amount they might
have recovered had he been piloting a commercial helicopter at the time of his death.” Id. at 2074.

Feres and its progeny have expanded the judicially created exception to the FTCA to preclude
suits by service personnel for injuries that occur off duty, e.g., Major v. United States, 835 F.2d 641
(6% Cir. 1987)(off-duty serviceman killed on base by vehicle driven by another off- duty serviceman
who became drunk at an on-base party held in his company barracks and attended by some of his
superiors); injuries that occur off base involving other military personnel, e.g., United States v.
Shearer, 473 U.S. 52, 105 S.Ct. 3039 (1985)(serviceman who was off-duty and off base killed by

another serviceman whom his superiors knew to be dangerous); and injuries caused by other non-
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military government employees, e.g., Loughney v. United States, 839 F. 2d 186 (3™ Cir.
1988)(malpractice committed upon serviceman by civilian doctor employed by the Army that left
serviceman comatose). The Feres doctrine has even been extended to active duty Public Health
Service officers. £.g., Backman v. United States, 1998 U.S. App. Lexis 16911 (10 Cir.
1998)(active duty Public Health Service lieutenant presented to emergency room of PHS facility several
times with chest pains and history of heart defect - no diagnostic tests ordered and patient died of a
ruptured aortic aneurysin). Of Lt. Backman’s plight, Judge Henry, concurring, noted that “Feres ties
our hands ... although Lieutenant Backman chose to dedicate herself to the service of this country and
may well have lost her life because of that choice, a small death benefit is all that her heirs may recover
for their loss.” Id. at * 8.

Feres has been interpreted to bar “all injuries suffered by military personnel that are even
remotely related to the individual’s stazus as a member of the military ... .” United States v. Major,
835 F. 2d 641, 644 (6" Cir. 1987) {original emphasis). Chief Judge Becker’s dissent in O'Neill v.
United States, 140 F. 3d 564 (3d Cir. 1998)(joined in by Circuit Judges Sloviter and McKee) is very
persuasive and [ would like to speak with you about it for a moment, Chief Judge Becker is an
esteemed member of the federal judiciary and was recently awarded the highly prestigious Devitt
award. Kerryn O’Neill was a Naval officer who along with a friend was murdered by her ex-fiancé, a
fellow officer, in her apartment while watching television. The Navy knew that her assailant was
violently aggressive due to its recent psychological testing of him, which waé not followed up in violation
of standard Naval procedures. /d. at 565, Her claim was deemed barred by the Feres doctrine even

though “it is difficult for me to imagine anything less incident to service than to be attacked by an ex-
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lover while sitting at home watching a movie with a friend.” Jd. Indeed, had her friend who also was
killed been a civilian, even though Ms. O’Neill’s estate could not sue because of Feres, Feres would
not bar the friend’s estate’s suit despite “the same concerns regarding second-guessing military
Jjudgment.” Id.

Chief Judge Becker noted that “[i]n the decades following the decision in Feres, the case
was subjected to considerable criticism from both the courts and the academy” and that “scholarly

criticism of the doctrine is legion.” Id.

In the last decade, however, these voices of courts and commentators

have died down. Everyone seems to have given up. But the harshness

of the doctrine remains. Just look at the injustice suffered by the

family of Kerryn O’Neill. Bolstered by the oft-quoted words of

Justice Frankfurter: ‘Wisdom too often never comes, and so one ought

not to reject it merely because it comes late (citation omitted), I urge

the Supreme Court to grant certiorari and reconsider Feres.
Id. See also, Peluso v. United States, 474 F.2d 605, 606 (3" Cir. 1973)(reluctantly affirming
dismissal under Feres doctrine of case of serviceman who died of a ruptured appendix due to negligent
treatment by army doctors, stating “[c]ertainly the facts pleaded here, if true, cry out for a remedy” and
that “[p]ossibly the only route to relief is by an application to Congress.”).

The pleas of Justices Scalia, Brennan, Marshall, and Stevens, Chief Judge Becker, and many

others have not been heeded by the Supreme Court, which on occasion has noted Congressional
inaction as a justification for the correctness of its position. E.g., United States v. Johnson, 481 U.8.

681, 107 S. Ct. 2063, 2068, n.9 (1987). The rationales for Feres are deeply flawed and result in

fundamentally unfair treatment of men and women who put it all on the line to serve us.
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The simple fact is: the Feres doctrine saves the Government some money, but it is money saved
at the expense of our servicemen and women who have been injured or killed as a resuit of acts or
omissions of the federal government. We spend billions of dollars on military machinery and equipment;
we should not be so parsimonious when it comes to providing proper redress to the most important
resource of our military — the men and women who serve our country.

Thave been a member of the Pennsylvania Bar since1954 and served as an Assistant District
Attorney and First Assistant District Attorney in the Philadelphia District Attorney’s Office from 1958
to 1974. 1 also had the privilege of serving as Chief Counsel and Director of the House of
Representatives’ Select Committee on Assassinations Investigating the Murders of President John F.
Kennedy and Dr. Martin Luther King, Jr. Ialso served in the submarine service during World War
Two. Thave a client, Richard Bassett, a former active duty Coast Guardsman who is now disabled
because of medical malpractice committed by civilian doctors at a Veterans Administration Hospital in
Philadelphia. Although his injuries are not as severe as many of those I spoke to you about, he too is
barred from asserting a claim for his injuries because of the Feres doctrine. On looking into this
doctrine and the various rationales put forth to justify it, I became convinced that a grave disservice is
being done to our uniformed personnel.  Although I believe that no one would argue with the rationale
for exempting from the FTCA claims arising from combat operations during time of war, there is simply
no rational justification for denying recovery to the victims and families of those uniformed personnel
who are injured or killed simply because of their active duty status. Turge this Committee to heed the
pleas of Justices Scalia, Brennan, Marshall, and Stevens, Chief Judge Becker and all those

commentators
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who have criticized Feres, and do what is right by the servicemen and women of our country injured or

killed as the results of acts or omissions of our Government.
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Qctober 3, 2002

The Honorable Mr. Leahy
United States Senator

Dear Senator Leahy:
Good aftemoon.

My name is Jeffrey A. Trueman and 1 am the founder of "VERPA" - Veterans Equal Rights Protection Advocacy, Inc.
Please see www.verpa.net for more information about who we are, why we formed, and what we seek as veterans and
families from across the nation arising from our bona fide claims of injury and injustice denied redress under the Feres
Doctrine.

Briefly, we formed on December 12, 1999, to begin a g mo of and our foved ones to seek
reforms or repeal of the "Feres Doctrine.” We can produce bona fide evidence and ciizens whose rights to equal
protection under our Constitution has been denied due to the Feres Doctrine.

In the process of learning about the Feres Doctrine, | have achieved the following goals: (1), authored the book,
“Beyond the Scope of Justice: The Chilling Effects of the Feres Doctrine in the United States Armed Forces” after a
failed challenge at the United States Supreme Court, (2) Appeared at the Cox Commissxon ‘s hearings on the 50th
Anniversary of the Uniform Code of Military Justice (UCMJ), noting; the led to Cong and the
Department of Defense VERPA's argument that the "Feres Doclrine” is of major concemn to many veterans and loved
ones, (3), My military record was used and investigated by ABC's 20/20 in their piece, "An Abuse of Power”, (4), Keynote

speaker at the July 16, 2002, "Atomic Vi Annual Ci ". In addition, | have spoken at several veterans
functions and stand by our claim that the "Feres Doctnne" allows for carmmand, legal and medical abuses to go
unchecked and denies enfor it of the | i and Military Whistieblower Protection Act. Both federal

laws designed to prevent the many injustices we formed to address.

Here is the excerpt from the Cox Commission’s report:

'fﬂ:le following excerpt from the C. ission's report to the Department of Defense and United States Congress is as
follows:

“C. Feres Doctrine. The Commission was not chartered with the idea that our study would include matters such
as the Feres Doctrine. However, given that it was articulated the same year that the UCMJ was adopted, and that
many former servicemembers have been frustrated by its constraints on their ability to pursue apparently
legitimate claims against the armed forces, many of which bear little if any refation to the perforrnance of
military duties or obedience to orders on their merits, the Commission believes that a study of this doctrine is
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warranted. An examination of the claims that have been barred by the doctrine, and a comparison of
servicemembers’ rights fo those of other citizens, could reform military legal doctrine in light of present day
realitics and modern tort practice. Revisiting the Fores Doctrine would also s:gnat to servicemembers :hat the
United States government is committed fo promoting fairness and justice in g military 1

matters."

| just received an email nofification that your Judiclary committee will be in full session with regard to the Feres Doctrine.
Our does not ad te nor do we ipt fo disnupt good order and discipline in the armed forces. Hence,
we are not challenging the “incident to service” bar on injury or mjusnce arisifig incident to combat or national
ememency. We also, do not ad I its arising from negl which we feel is "dereliction of duty” and can and
should be addressed under the provisions of the UCMJ.

What we do ativocate and argue is that the Feres Doclrine allows intentional and deliberate violations of American
citizens human rights in viotation of the Nuremberg Code and constitutional i issues with regard fo protection of our fiberty
arg property interests arising from the ful acts or fons of federal employees barred under the Feres Doctrine.

Having stated the above, it is hereby respectiully requested, that I be afforded the opportunity if at all possible to sit in
and listen to the discussions with regard to your committes’s addressing this unfair judicial body of law,

if authorization can be granted for me to attend, | am sure, all our sup p wiil be truly appreciative of this show of
good faith wilt 90 a !ong way for our goat of msﬁt\mng true reforms in the DOD and VA for the good of future Americans
wheryill serve.o calleqd upon to serve our nation in the L.S. military, i
AW
)

cc: VERPA Board of Directors
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The Honorable Patrick Leaby
Chairman, Senate Judiciary Committee
Washington, DC 20510

The Honerable Arlen Specter

Presiding Chair, Senate Judiclary Commines
"Feres Doctring” hearings

Washington, DC 20510

RE: Veterans Bqual Rights Protection Advocacy, (VERPA)
Statement for the Recard, re: “Feres Doctring®

Dear Senator Leahy, Senator Specter and Committee Memboers:

On October §, 2002, the Senate Judiciary Committec hcarings on the "eres Doctrine® was held,
Although, VERPA was not afforded a formsl invitation to present our stateinent, on Qctober 11, -
2002, Mr. Swanton, congressional aide to Senator Specter provided us with authorization to
submit for the record, VERPA's positon statement with regard to the "reres Dostrine.”

We wish to thank you for holding these hearings and for allowing us the opportunity to be heard
in this matter, .

Very truly yours,
Rarbara Cragnottl a
VERPA Legislative Coordinator
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INTRODUCTION

COMES NOW, Wothe People of the United States of America who make up VERPA,
specifically, veterans. our Farnily and fifends from aoross the Navon, with our "Stetement for the
FPublic Recard "

This statement is provided i the wake of the October 8, 2002, Senate Judiclary hearings on the
“#eres Doctrive.” VERPA formed as 2 national gragstoots non-profit organtzation to
specifically address and advoeate the plight of countloss Amerkam citizens who have been
dended equal justice within our foderal judiciary due to the Feres Doctrine exewmption to the
Federal Tort Claims det (FTCA) of 1946, :

1 was only on October 3, 2002, when VERPA first received sotification that the Senate Judiciery
Committee was holding hearings on this most tontroversial subject matler known a5 the Fores
Droemine, (herelnafier “FO™). In response, our foundey, Jeffiey A, Trusman, on behalf of
VERPA’S Bowd of Directors via electronic mail requested VERPA be afforded the opportunity
10 testify at the “FD" hearings. *1 As the Semse Judictary Cormirtes found out by an estinwated
300 phone calls, faxes and emalls from across the ration, VERPA {s a viable and detennined
organization to put an end to the 52 year injustice we know all to well as the "FD." On Orwber §,
2602, Trucman attended the “FD™ hearings wnd was fully prepared to testily and answer any and
all questions fom the committee, As many in the Congress know, Trueman authorsd the only
book it Amcrica asserting the “FI3” allows intentionad and deliberats abuses within the millary's
command, legal and modical processes. *2 Mersover, Trueman asserfed the FD has allowed for
intentional and deliberate violations of American citizens human and constitutional rights aed we
e Board of Directors and supporters of YERPA agree and now expect oxpedited attestion to the
“FD™ matter by the United States Congress *3

1. Plesse sce, Exhibit "A", VERPA founder's letter request to aticnd "FD" hearings fora
summary esplanation of VERPA'S position with regard to the "FD." Addittonally, please see
Exhibit 'B", VERPA'S proposad legislation to be known as the "Feres Doctring Compensation
et [EDCA]", prosently being distributed to afl Members of Congress in both the House and
Senate, *3

2. VERPA algo helieves, the failure of service-connected physical or mental injury to be
addressed prior to discharge under the "FD," results in continued injustice with regard to the
Veterans Healih Administration (VHA/VA) properly rating disabled veterans.

3. VERPA formed as the “umbrella® organization to educate all other veterans' organization who
advocate specific sjury or injustics such as aromic testing, murders, rapes, Agent Orange,
anthrax; Gulf War Syndrome/iinesses. VERPA does not seck active membership, we only
provide other organizations with the knowledge of this unconstitutional low and i thase
respective organizations believe, the "FD" is bad law, we then independenty advecate on their
pehalf.
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Although, VERPA'S eleveml hour atlempt to testify af these hearings was dented, on

Qctober 9, 2002, VERPA followsd up and requestod our official statement be allowed for the
congressional record, This request was approved *&. Overall, VERPA with this "Sutesment fivr
the Public Record” hershy submits for the vecord, our strong disagreement with the Depariment
of Justice (DO} and Pentagon's position and views, speciffoallys

"The Feres dootring continues 1 be a sound cnd necessary Hintit on the FTCA'S waiver of
sovereign immurily, ial 10 the » tishrent of the wiliiery's mission and the safety of
the Nation*

VERPA stronply disagrees with the position of the DOJ and Pentagon/DOD and VERPA's
slatement is a specifically provided as a vebuttal for the public record 1o counter she Bailed
arguments of the DOJ aud POD.

b RS St . 33 S s .o S A, A s

4, Pleuse see Exhibis *C7, Jettor authotization from Seruor Specter's aide, Mr. Thomas Swanton,
granting permission for VERPA to submit this statement for the record.
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VERPA herehy asserss the "F1V has for the past $2 yesrs rasulted I “intentional and deliborate”
abuses of Amerigan itizens humen snd constitetional viphts. Moteover, the "FD™ and jts geant
of "soversign lnwounity" ace direcdy contributed to unthinkable abuses within our military's
aonnmand, legal and rmedi Frankly statdd, sountiess Arserican vettrans sad Siniilles
for the past 52 years have been denied “equal justios under law” in the wake of this
wnonstitutional judicial body of law. Hence, no aceountability ne justicet

VERPA belioves the thne bas come fur the "FD™ 1o be ebolished in jtv entirery, with the
exeeption of injury or injastices arishag outof, or in the course of combat or national SMSTROTY.
VERPA'S intent with addressing the dangers of the "FIY with regand 1o "individual™ oivil and
Tven rights and 2 Blarket “damage control” 1ol fo cover up-comupsion i the mitianys
command, fegal and medical processes, we still understand (he need to preserve “good order and
diseipline in our smed forees. Without question, a military commander's ablity to cany o
"god faith” ovders for the defense-of our nation is critival, However, it 18 no secret now, that the
T has gone "beyond the scope of fustice” sud s indtial uent as constracted by the Unfted
States Sugreme Court in 1950 with regard to "medical malpractice” and *neghigence” ¢laims has
been used By those in our DOD and DOJ 1o deny redress of substaniial other infury or injustics
axdsing from nep-legitimate military matters.

YERPA does not advocate in any way, the bringing of a cause of action arising fron

"neghi " We beleve, neghi per e, i “dereliction of duty” and the approprisie vemm
uddress such matbers rasts selely nnder the provisions of the Lidform Code of Miltary Justice
{UCH). Becanse of this position, we find the DD and DODYs arpuments without merit thet it
will dsrnpt gond order and dissipling to abolish the "PRLY .

Aguin, the fssue VERPA brings to the Judiciary Commiittee s the ability of the "FD" exesption fo
the FICA to aifow and cover up "intentional and deliberte® gbuses of American citizens serving
in the military, and notably, abuses whick are in diveet violation of the Nurembere Code. Thiy
faet is also kaown to somea in Congeess, To svtthe tone For pur arguiment it the “FD™ must by
aholished with the excaption of injury or injustios arising ous of or in the cotrse of combat or
national eraergoncy matters, the following excerpt is takon from thie United States Senate Seaff
Report, dated, | ber 8, 1994, and § d for the "Committes on Veterms' Affrs® re;

¥

"is Military Research Huzardous to Yeteramy® Hoalth? Lessony s;m:mi);g tedf e centpry™,
which supports VERPA'S charge that "humun righs” abuses are being condoned under the “FI3."

1t states in pasts
"Baring the last few years, te publis hos beeomwe aware of severad wemmples where U8

Gorgrimgns vessarchers “inrandonally” exposed Amerivan o ially o
without their krowledge or consent.”

s



110

get 21 02 07:28a Ashland Ins. PHE <482-0831 S$41 488 3851

The report goes on 1o say:

“For gt least 30 years, DOL has intensionally exposed military personal to potentially
dangerous substances, offen in vecrer.”

Ina "free society" and "republic” as America is, these human rights abuses must and cannot be
tolerated.

Even more disturbing to VERPA s that the report, specificatly with regard to the "FD” sates in
the "Recommendutions” section;

“The Feres Docirine showld not be applied for mililary personnel who are harmed by
inappropriete human experimertation when informed consent has rot been given,”

From the above Senate report, it is no secret that the *FD" is being used 10 allow and condous
humar rights abuses. This fact cannot and must not be condoned any lonper by the United States
Congress! This report, for the revord {s nearing onc decade and the failure of the Congeess to act
farther on fhis issug, raises serfous question. However, we are confident the "TD" subject matter
will not be delayed any longer (o Congress in redressing this 52 year wrong,

In addition to human rights abuses, the "FD" is also contributed o the eover up of corruption
within the military's command, legal and medical processes. The “FD” and its initial intent and
exemption to the FTCA have been widely abused, The “FD” is had law and obstructs the
enforcement of laws such as the Uniform Code of Miliwry Justice, (UCMJ), Inspectors General
Act and Mifitary Whistleblower Protecrin dcr. All existing federal Iaw to address and sorrect
matiers of fraud, waste and abuse, :

For tack of batter wonds, the “FD)™ renders these federal laws unentorceable and not worth the
" paper they are printed on.

‘We wish as veferans, family and Gends acioss the nation to anticably work with our Members of
Congress to right the “FD” wrong, VERPA miust note for the record, our position that the
“Rockgfelier Repore™ in ouc opinion provides us with the right 1o petition the world court, to seek
remedy predicated upon declaratory judgment that the "FD™ has resultsd in and continues to
resuit in, "human rights" abuses of Americans serving our nation. We wish not to proceed to the
wotld court, however, we are being left with no other option if our representatives in the United
States Congress, fafl to act and prevent the long train of abuses contributed to the "FD* grant of
sovereign immunity In tort, Moreover, VERPA believes, the “FII" ability to cover up corruption
in the military’s command, legal and medical processes resulting in Injury w0 Ameriean citizens
constitutiona] property and {iberty Interests, provides us jurisdiction to file a petivion under the
provisions of Public Law, Tiile 42, U.SC. Section 198371986, "Brothers Keeper Statute.*
VERPA believes, the *FD" is a dangerous threat Lo the national security of our nation.
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VERPA will now provide our argument 10 rebut the position of our public servants in the DOJ
and DOD, that the “FD” frankly speaking, is a necessary evil to preserve and maintain good order
and discipline in the United States Armed Forces. To the contrary, VERPA believes, abolishment
of the “FD” will strengthen good ovder and discipline and will ensure honor, infegrity and.
acsountability within the Departroent of Defense (DOD) and continued cheoks and balagees asd
equily in Veterans Administrafion (VA)L®S

5. The nexus between the D and its ability to dismiss legitimate claims of service-connoeted
physical or mental injury or constitutional injustice arising in the DOD and extending into the
VA will be explained in more detail In our argument section,
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ARGUMENT

VERPA'S position with regard o the "FD* remaining the law of the land and an exception to the
Fredderad Tore Ciaims Act (FTCA) is without question, in extreme contradiction to the recent
tostimony of the DOJ and DOD who continue to believe, the "FD" is a “sound and vecessary”
judicial body of law,

VERPA, having formed to specifically undersiand and redress the known abuses arising under
the "FiY", the question VERPA must ask the Congress is "whose good order and discipline” are
we referring to?

¥ mainraining good order and discipline in the United States Armed Forces is achievad by the
DO defending at axpayers’ expense, for plo, murders, rapes, uniformed consent i
experimentation’s, [alsification of official documents, destruetion of official documents, grossly
negligent failure to medically treat service members service-connected iiinesses after exposing
citizens to dangers toxins, ete., ordering service members into military mental hospitols to cover
up fraud, waste and abuse, all matters clearly condoved under the "FD", then, VERPA believes,
the "FD" and the unthinkable condoning of human and constitutional rights abuses rmust be
incorporated in military entrance prosess, *6

I Amerjean citizens arc informed they have no rights under the United States Constitution when
they swear the outh to protect thiy very docutnent of froedom, then, tho argument to abolish the
"FD* will then be moot. Mowever, how many Americans will voluntarily join our military
knowing, what countless American families found out to tase with respect to the "FD" injustice.

VERPA, for the past two (2) years has actively cngaged in 4 national petition drive to obtain any
hona fide claims of infury or injustice, denled redress under the “FD VERPA has astively
educated the gencrai public about the dangers of the “FD™ and its grant of sovereign immunity
and the corruption it allows in our amsed forces. In short, many citizens have simply responded:
This is incredible. Moreover, they farther have stated: Keep up the govd and noble work you are
doing for the good of vur veterans and netion,

Without guestion, the gencral public is very much in the dark about the injuries and infustices the
D has lead 1o for the past 52 yoars. However, the cat is out of the bag and no longer, can our
United States Congressional representatives fail fo act as stated by Justice Scalia to right the
“FD wrong. What we have come to realize, the *FD* is simply 2 damage conirol tool so dearly
important to the Pentagon i the sense, no redress of wrongs under the *FD" Ivads only 1o no
acoountability and corruption in our armed forces.*7 ’

6. VIRPA stauds ready if called upon to do 5o by Congress to bring forth orpanizations and
individuals to support our claims the "FD" allows human and constitutional rights shises in our
avmed forves, ) :
7. VERPA in no way horeby asserts "everyone” in the DOD and VA corrupted. What we do
know, those who attewpt to “do the right thing” are often times overruled by the “spin lawyers”
in Washington due to “sovereign immunity re; Feres,”

6



113

got 21 02 07:28a Ashland Ins. PH# <482-0831 541 488 5851 p.11

itis clearly established in case law and dissenting opinions of federal judges that the "FD* js
unfair. As this committes pointed out in its "FD" hearing rotice using the dissenting opinion of
Justice Scalia in U.S. v. Johnson, (1987) that; “Feres was wrongly decided and heartily deserves
the widespread, almost universal oriticism it has received.”

Moreover, Justice Scalia further stated:

"Comgress's inaction regarding this docirine and iy doing Hitle, if anything in the way of
wmodifving i to prevent Constituiional claimy is clearly unjust and irrarional. Again, aflowing
such power 10 military leaders can avd dnes result in abuse therafore, where are the ohocks and
balances on the mililary. " *8

VERPA agrees with Justice Scalia et al., who know this judicial body of aw is unjust and
ivational.” For the DOJ to assume the 52 year old position that the "FD" is a necessary evil,
VERPA finds this position absolutely without merit. VERPA helieves, instead of the DOJ
defending violators of Americans” human and constitutional rights in the armed forces, they
{DOI] should be prosecuting those federal employees wha wrongful acts and omissions result in
injury on injustice to the very citizens serving to preserve the constitution. It is VERFA'S fiin
belief that more tax dolfars are spert defending corruption then would be paid out to right a
wrong. Agai, where is the justice in this?

It is simply inconceivable but true, that instead of the DOJ prosecuting federal employees who
violate the human and constitutionsl rights of Americans serving in our military, under existing
federal Jaws, they are “defending” said viokators at taxpayers' cxpense! Again, where is the justice
in el of this?

Although, it would be virtually im;;assib!e 1o submit for the official record every bona fide claim
of injury or injusticc VERPA has heen presented with since we formed, the fallowing cascs
speak for the majority in our opinjon. *9

8. Title 42, USC is very clear on the mater of “failure to prevent.”

9. In addition to the cases that will be sighted herein, inputs from other organizations and
individuals agserting their rights © equal justice under Jaw has heen denied due to the “TD”,
should be granied and placed in the official record npon recsipt. Moreover, each and every vase
we agsert supports our position the “I'D” is a bud body of law, hereby is willing to testify under
onth if afforded this opportunity to do su by the United States Congress.
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The following enumerated argiments are now provided as & retuttal to the DOJ and DOD
position, the “FD” is a necessary exemption o the FTCA:

L WHEN WE ASSUMED THE SOLIDER

In 1773, at the New York Legislature, General Georye Washinglon is quoted as stating:
"When we assumed the Soldier. We did not lay aside the citizen.®

VERPA will begin our argument by asserting, when we the Armericans swore out w cath to
defend and protect the United States Constitution, we DID NOT waive our basic copstitationat
protections nor did we waive our constious a¢ human beging. I goes without saying, what we
know now about the "FD" and its ability to allow "intentional and deliberate” abuses to go
un-remedied arising from the wrongful acls or omissions of federsl employees and our
service-connected physical and mental injuries to be denied redress prior o being forced into the
Veterans Health Care system, (VA), many of us would never have served our nation. The
argurent bere is why would any American cifizen voluntarily serve our nation if they
understand, they will become second-class citizens? The sad but true fact here is that even
criminals possess more rights to due process of lew than American veterans, And, we must
stress, not only does the veteran suffer denial of equal protection of the constitution under the
“FD”_ so does our famities. The "FD" has and continues 1o deny Americans citizens in the
military “equal prorection” and “due process" under the United States Consiitution Lo proteet the
very liberly and property interests all other Americans enjoy, ¢ven, the criminal element in our

society. The "FD" is a deceptive law, however, it goes much decper than just individual abuses of

Americans. It allows for fraud, waste and abuse within vur military’s commend, logal and
medical processes. Hence, what good does the “FI)* serve for the good of the public?

In closing this argument, we submit for the record the' of Abrgham Lincoln’s to
Congress in 1861: :

It is as rwch the duty of gavernment to render prompt justice against itself. in favor of citizens,
as it ix 10 administer the same berween private individuals. ‘

The “FD” denies this prompt justice and the time is now to right this wrong!

- 12
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VERPA, herchy asserts the "FD* grait of "sovereign immunity” is not only unconstitutional, it
allows for intentional, deliberate and gros ligent acts or omissions to go unghecked,
Although, federal statntes such as the Uniform Code of Military Justice (UCMY), "Inspectors
Ceneral Aot and "Military Whistleblower Protection Act” should be utilized to addrcss ivsues of
fraud, waste, abuse in our military, these matters are heing dismissed in our opinion due to the
"ED." As a result, Amerieans in the armed forces whose liberty and property interests are
negatively affected arising from the wrongful acts or omissions of federal emplovecs, ave
essentially, 'seoond class citizens.’ I is simply unjust and sn-Amexican for those who put their
Tives on the line to protect and defend the constitution and our nation, have been denied the very
basic proteciions of the constitution in the wake of the "FI" decision. It has been often stated;
"criminals” are afforded greater protection of the congtitution than those in our armed forces
under the "FD." Shall we not furget, America was born with the understanding and absolute
objections to the notion, The King Can Do No wrong. The T and its grant of sovereign
irareunity go against every principle of the founding fathers that the federal government, is of the
People and for the People. VERPA believes, the People of the Uniled States of America if
polled, educated on the abuses under the “FD" and its ability to allow comuption to go unchecked
in their armed forees, would never stand for this mag made law to remain the law of the land!

1, REBUTYAL TO THE D0J & PENTAGON'S “FIV* ARGUMENTS

VERPA would like to specifically arpue in this section, why we believe the DOJ and DOD
argument that the "FD" continoes to be a sound and necessary limit on the FTCA’S waiver of
sovereign immunity fails: .

A Good Order and Discipline.

VERFA understands, without question, a military cor der's ability to cary oul "good faith”
orders for the defense of our nation is critical. However, it is no secret now that the "FI" has
gone "beyond the scope of justice” and its initial intent as constructed by in 1950 with regard fo
"medical maipractios” and "negligence” clalnis owiside the socope of combat. VERPA does not
advocate in any way. the bringing of 2 cause of action arising foms "neglipence.” VERPA
believe, negligence per se, is "dereliction of duy™ and the appropriate venue to address such
matiers rests solely under the provisions of the Uniform Code of Military Justice (UCMD.
VERPA believes, the 1203 and DOD’S arguments for the “FD™ to remain the law of the land
carries no mesil with regurd to maintaining good order and discipline. What we do know, the
“FD provides a damage control tool for the Pentogen/DOD to dismiss legitimae claims of
humien and constitstional rights abuses of American citizens serving our nation, Even more
shocking, the DOJ defends thesc abuses with taxpayer’s monies. The simple fact of the matter is

that the DOJ and DOD rather protect the integrity of the 1d, legal and medical systems
and cortinue © defend the abuses arising in those systems rather than prosecuting them under
cxisting federal laws. This fact is ¢ eplable! Again, no bility no justive.”

.13
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VERPA can only conclude this argument by referring all Members of Congress to Exhibit "B" of
this statement, VERPA’S proposed Feres Doctrine Compensation Act (FDCA), noting the Cox
Commission report and VERPA'S case study, re: SSC Robert Jones, United States Army.

In addition to the “FCA™ initiative, where bereby provided for the record the following
statements from American velerans or surviving loved ones, critical to prove no longer, can our
Congress fail to a0t to right the ¥ wrong:

a. Statement from SSG Robert Joncs, shows the continuous medical problems this family
suffers, as a result of the Gulf War. Army medical continues to refuse treaiment. This fact is not
simply negligence, it is "criminal negligence.”

VERPA must stress, although SSG Jones and his family s continued unthinkable injustice
wherein the U.S. Army has been grossly/criminal negligent in treating this American family,
there ate countless other cases that will "outrage” the public when the facts, clrcumstances and
supporting evidence reach the Congress.

‘the S8G Jones matter has besn tirclessly pursued by VERPA bovause we focl, it supports
VERPA'S claims the "FD" allows for abuses in the command, legal and medical processes, The
S8G lones roatter, will prove this and further, will prove the Inspeetors Gencral and Military
Whistleblower Protection Act are "worthless” laws due to the "FI/Sovereign Immunity.”

VERPA must emphasize, our founder, "True" b assisted the Jones” aftor their status as "pro se”
and has spent almost two years with on this case within the Medical and Physical Examination
(MFR/PEB} processes within the U.S. Army. In summary, Truc would like 1o make this
statement for the record:

"If this highly decorared conbut veleran and or his wife dics due to our government's failure
to treat this family, T consider it a "crime against humanity" and will personally take this matter to
the world eriminal court. For eight years since niy improper discharge, and decision to make it
my Hfe's work to advocate "equal justice” for velerans and their loved ones, the Jones’, (along
with countless others), Robert asked me if be died, would I fight on for his wife and children.
The answer was absoluicly, even if that would kead to niy own demise. As my big brother,
Congressional Meda] of Honor recipient, and VERPA'S press officer, Raymond *Mike" Clausen
50 deeply believes, "Death before Dishonor” is the position I have taken as an American and
United States Veteran!"

‘The Auoroey Genoral of the United Statcs MUST intervene in this matter without further delay!
The Jones’ can be saved with the recommended treatment plan the U.S. Army knows will save
this family! The abuses in this case must end now! (Exhibit D)

.14
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b. Statement from Mark Zeller (Exhibit E)

VERPA, has withheld this mattor from publiv view for many reasons. Specifically, S8¢i Zelfer
and his family's coiinued injustice goes to the heart of our argument that the military's mental
health system is betng used 1o silence and discredit honorable service members who erticize
fraud, waste and abuses.

$8G Zeller, annther highly decorated special operations soldier & fike SSG Jones, armament
systems, took an honorable stand to disprove those In control of our government assertion that
the Gulf War Syndrome/Hinesses 'does not exit.’ In response, the renrisals were swift and this
onee honerable combat veteran was atiempted 1o be destroyed by allegations of mental illness, by
the very top brass in the DOD, namely, Under Sccrstary for Gulf War linesses office.

As with the Jones’, this soldier too is continuing, and for that matter, ALL sick Gulf War
veterans continue to be denied treatment sugpested by “civilian expert dootors™ to help these
ve{CTans. .

For the public record, SSG Zeller has reported before Senator Shay's VA committee and Senator
Rockefeller Senate investigation unit.

£

This honorubly discharged veteran and his {umily as the Jones®, and for that matter, ALL Gulf
War families plight MUST be HONORED by those in control of QUR Government without
further delay!

¢ Statement from MM3 Joseph Cragnotth, shows the abuses this Sailor suffired while in the
1.8, Nuvy, ongoing now, while on Temporary Disability Retirement List (TDRL) and continues
today by the Veterans Administration. Included is a recent fetter from the U.S. Navy. (Exhibit .

This Petty Officer Cragnotti case goes 10 the heart of "military medical and dental
gross-negligence/malpractice” and its condoning under the "FIJ." Here, this nation lost a bright,
intelligent and future leader, only becanse, the U.S. Navy aliowed “corpsman’ to make medical
diagnosis and allowing this young sailor's preumonia (o progress to a point where, in the wake of
being ordered 1o dental for removal of wisdom teeth, while suffering an infection that went to his
brain with unthinkable resulting damage due to brain surgery and other medical proceduras
which could have been avoided all together, if only this salor was immediately seen by a medical
doctor.

As with the Jones”, the Zeller's, and all other vietims of the “FD." the Cragnottl family deserves
JUSTICE without further delay! .

i
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Presently, the Trueman improper discharge matler was denied Gnal redress under the provisons
of P.L, Title 10, US.C. Sections 1552/1034. This case is aritical to proving, refieme in the
Military’s Administative Discharge, BCMR and IG systems arc expeditiously neoded for the
good of the honorable men and women who refisse 1o become party to corruption and for the
good of our nation. Specifically, to susure p fal feaders are not railroaded out of the militay
by fess conpetent and prove parformers only because e "rule of man® oot ranks the "rule of
faw™ under the “FI0."

In conclusion of this angument, VERPA would also request the book, written by our founder and
hand-delivered to Senator Specter, *Boyond fhe Seope of Fustive: The Chilling Effects of the
Feres Doctrine in the United States Armed Forces™ be introduced into the public record.
Specificaily, noting, the Petition for Writ of Certiorari filed at the Unired States Supreme Court,
Application No. 4-673 daled April 20, 1999,

Truetsan'’s Petition for Wit of Certiorari taken verbatim in. the book, churges comuption in the
rdlitary’s command, legal, and medical processes. Moreoves, Trueman asserts the "FI)" has
allowed for  half century of humas and sonstitutional rights abuses in our amred forces nder
the "FI" and 1o dute, the United States Navy has produced NO evidence to support the reraliatry
discharge this ance honosable saflor faced for only, refusing to tun his back on corruption and
betraying his constitationad ogth.

Itshould further be noted, VERPA'S founder has yet 1o be sued for libe! or cafled into Congress
o defond the secioas public must charges of cosmuption as vited i the book.

B. Comprehensive Comp System, Rer the Veternns Health Care Systems (VHAL

The DOT and DOD turther their arpments by asserting the VHA s fa- more generous,
aven-handed, and fair fhan comp i lable wo private citizens under the 15 St
workers compensation schemes 15 shnply absurd? The Congress has the ability to poll every
veteran and loved one in the system und VERPA believes, % majority if not almost ¥l veterany in
the system have experienced same type of abuse or neglect,

Tfthe VHA s such » wondesful medical care systom, then, why ure no Mombers of Congress or
DiCH] public servants mandated to be treated in this system? Would it not be cost effective?

VERPS, and our veterans and Joved ones whe are in this alloged, fair and generous system, finds
this argument simply incmdi})ie!
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Although, VERPA’S position s that the “FD” although an exemption to the FTCA and bar of
vedress of injury or injustice arising incident to military service, asserts, the “FIY provides yet
another avenue of nsult to injury. It the military is not compelled to address servive-conneeted
injuries prior to discharging the service member in established Medical and Physical
Examination Boards (MEB/PRR), then why would the V1A act 1o compel complete and accurate
records from the military? Case in point, SSG Robert Jones. If the U.8. Army achieves his
expedited medical dischasge, this soldier will probably be granted only 50% out of the military
and then the same or tess i the VHA, This is simply insult to Injury as 50% VA disability will
nol truly maiter because this soidier will be dead due to the "failure to treat” his
service-connected illnesses arising from the Gulf War.

The VHA with the "FD" does not and will not compel the military to provide the accurate rocord
of a vetermny’ service-vonnected mental of physical injuries if the military does not wani a public
embarrassment matter exposed.

To sum up this argument, YERPA hereby provides one case of extreme importance demanding,
reforms in the VHA. The following statement (Exhibit G) is u statement from Silver Star and
Purple Heart recipient Jim “Doc™ Perry who calls for the VHA system to alse be examined
should the Congress establish a commission o redress the “FD” wmatter,

VERPA, overall, will advocate reform of the VHA in due time.

Essentially, choice of cither wilizing the VIA or private doctors in the veleran’s home arca is
what we will seek in our FDCA proposed legistation. VERPA, believes, the VHA is infested
with fraud, waste and abuse and the Doc Perry’s case speaks for countloss veterans who are not
only denfed treatment, but, abused for seeking promised modical attention in the alleged |
“generous and fair” system the DO alleged is the VHA.

C. Relationship of Military Personnel to the Government,
VERPA'S position is that “When we assumed the soldier, we did not lay aside the citizen.”

Unfortanately, for all the Amoricans who make up VERPA, it is our belief that many in the
United States Congress forgot whom they represent and why they are in Washington. Our
position with the claim of the DOJ and Jong standing case law under the “FD", is that informed
acknowledgment should be given to all young citizens and thelr families about the “FD” if this
law should remain the law of the land.

Being on the front fines of this fight to right the “FD" wrong, we know that the American public,
if informed their loved ones can be abused and redress denied as has been the “pattern” for 52
years under the FD, many in Congress would not be re-glected.

In ight of the continued abuses wo veterans aud loved ongs face due to the "FD" and sovereign
imuunity, we must note for the record, and public knowledge, the proposed December 20, 2002,
Military Draft Legislation introduced into Congress.

13
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We will reserve further comments on this matier a1 a later date. However, we are compefled fo
introduce the following at this time for all Members of Congress to ponder;

it's the soldier, not the reporter, who has given us freedom of the press,

It's the soldier, not the poet, who has given us the frcedom of speech.

it's the soldier, not the vampus organizer, who has given us the freedom fo demonstrate.

If's the soldier, not the lawyer, who bas given us the right to a fair trial.

It's the soldier who salutes the flag, serves under the flag, and who's cof{iu is draped by the flag,
who gives the profester the right w bum the flag,

Ry: Father Dennis Ddward O'Brien, USMC

LY. OVERVIEW OF PROPOSED REFORMS

The following are proposed reforms to ensure ALL Americans serving in our atmed forcés$ are
afforded "equal justice and protection” of the 11.8, Constinution.

We again, reserve the right to further our comments and will provided specific detailed ways to
incorporate thesc recomnendation {o ensure, honor, integrity and accountabitity in both the DOD
and VA for the good of future generations scrving our nation:

a. Consolidation of Military Administrative Dischrarge and Board for the Cowrection of Mifitary
Records {(BCMR); X -

b. Consolidation of 1G*$/Supervision by with DOJ oversight;

<, Bstablishment of a private canse of action under provisions of Military Whistieblower
Protection Act (to be renamed, "Military Fidelity Protection Act) with consolidated jurisdiction at
the United States Court of Federa! Claims (USCFC).

Upon establishment of 2 national funded Feres Doctrine Commission, as we will continue to
advoeaie and gain the support of the gencral public, the above suggested reforms issues will be
fully detailed and submitied to Congress. Ot in the interim, VERPA will lay out in full detail,
these supgested reform matters in cur "FDCA" propused leglslation.

-
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CONCLUSION

In conclusion, VERPA, our familics and supporters understand the 52 year "FD" injustice will
not be an overnight fix. However, what we do expect from the United States Congress is an
answer to the question in the interim: "Do American Citizens serving our nation in the armed
forces, possess Constitutional rights?” We believe, 535 yes or no answers should be provided
VERPA expeditiousty to our legislative coordinator, Ms. Barbara Cragnott,

VERPA hereby asserts the DOJ and DOD’S position that any reform of the "FD" will result in
disruption (o good order and discipline. We disagree wholcheartedly. It would seem to us, that
good order and discipline in the armed forces would be strengthen if the federal laws on the
books such as the UCM]J and other statues to address fraud, waste, abuses were enforoed.
Namely, the Inspectors General Act and Military Whistlcblower Protection Act. It is of our
opinion, the "FD" obstructs such enforcement of these federal laws and thus, the “FD” should be
abolished.

If the United States Congress who under the constitution is the overseers of the armed forces, fail
to protect the rights of mililary personnel arising from intentional, deliberate wrongful acts or
omissions, who will defend our nation in time of war or national crisis when the “FD” subject
matter reaches the entire American public?

The laws governing the conduct of military and civilian personncl in high pesitions of power in
our ammed forces must be equally administered and faimess and justice must always prevail, over
the wanis or wishes of individuals who betray their constitational oaths,

For many American veterans and loved ones, to include our children, the “FD" has so deeply and
negatively impacted their lives. The "FID" has set forth 2 separate and unequal system of justice
in America [or the very veterans and families who sacrifice the most for our frecdon.

The "FD" with the exception of injury or injustice arising out of or in the course of combat or
national emergency MUST be ABOLISHED.

VERPA hereby respectfully requests the United States Congress 1o establish a national civilian
funded commission to begin the long averdue process to ensure American citizens sarving our
nation in the United States Axmed Forcos are afforded "equal protection” of the United States
Constitution arising from the "intentional, deliberate, or gross-negligent” acts of federal
employees under the provisions of the FI'CA. Let ug not forget the words of General
Washington, for which, many of the victims of the "FD" now have children who are of age or
nearing the age, wherein, they might be called upon to serve our nation, specifically, in fight of
the recent military draft legislation introduced on December 20, 2001:

"The willingness with which our young poople are likely w serve fn any way, no matter how
justified, shall be directly proportional to how they perceive veterans of earlier wars were treated
and appreciated by our nation."

For countless famalies in this nation, the "chilling effects”™ of the Feres Doctrine is all oo real.
The time 1 now to correct this unjust body of law within the Inited States Congress. To make a

5
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showing that our Congress is truly ready to address the "FY’ matter, we would hope the cases
cited in this staterment receive immediat attention for the good of all American Citizens past,
present and futwre who will serve our great Nation,

These cases are supported by all our supporters i the nation and can be the "ease studics” to
boing the call for a wational Feres Doctrine Coramission to bring an end to this 52 year
unconstitutional and un-American law!

The Feres Doctring Is sovercign immunity and soversign immunity is a dangerous cregiure in 3
free society. We beliove, our Chainnan, Meho Hukarevic, St and decorated combat Vietmam
soldier who sums up soversign inunusity and it wrongfil place in our Nation:

"Sovereign immunity should be abolished, every hody should be held accountable, and zero
tolerance should be instatled within the political infrastrusture.”

Fxample: Private Slovak was excouted for being a conseience objeetor, while June Ponda was
given sovereign immunity due to her monetary contributions. She should he put back s an
example for what she did with the enemy, and be prosecuted for being  colleborater and traitor
1 the people of the America. [F this is an example of soversign imraunity, our children have
real problem in serving and protecting our country, with restrictions imposed on them (that they
don't knaw about). We the veterans aud faasilies who have paid 2 dear price due fo sovereign
tmumunity, will do whatever possible 1o stop any pending draft legislation until the "FD" is
abolished s that when our children, their children return home from war injured, oither
physically or mentally, they will not have to fight the second war fna system, the DOJ might
consider "generous” but for the 17 million present Americanveterans in the system, It is abustve,
insulting and purely sub-substandard. Nofing, ayain, there are wonderful people in the VHA who
care, it is the ones in contro in Washington DC who need fo be held accountable.

As eloguently stated: "This plangt carth is far bo small for anylhing less the love and way to Bitle
for anything of hate,"

Mche Hukatevie, Sr., 67 - 69, 100% Digabled
173rd Alrbome Brigade, reactivated 2000, Vineencia, taly: Kosovo; Afhanistan; SET.AF:
Southern Huropean Task Armed Forces

In closing. VFRPA, Our Board of Dircetors and Suppurters hereby assert, we stand ready to
testify under oall to our claims of human and constitutional rights abuses as st forth in this
statement for the record, What we e, are Americans and never should the wrongful aces or
omissions of federal caployees destroy another without being afforded the "right to be heard."
The "FD" denies us this right and it must be sbolished.

We will antieipate an official response from the Senate Tudictary Committee rparding this
matier,

- Respectfully submitted,

© VERPA Board of Directors
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My name is Rear Admiral Chris Weaver. I am the Commandant, Naval District
Washington, and the Regional Commander for the Navy’s National Capital Region. Thave been
a Naval Officer for 31 years and have participated in combat operations in Vietnam, as well as
preparations up to the commencement of operations during the Gulf War. I have served in six
ships and have commanded two. I have also commanded the Navy’s largest naval station in
Norfolk, Virginia.

I appreciate the opportunity to provide testimony to the Committee on the views of the
Department of Defense on the Feres Doctrine. The Department of Defense believes the Feres
Doctrine is sound public policy and national defense policy that should not be disturbed.

To begin with, I am not a lawyer. I am a surface warfare officer. My primary focus is
on maintaining good order and discipline and providing support to our military members in the
Washington, D.C. area and to those who are forward deployed and prosecuting the war on
terrorism. This is an essential aspect of military readiness. I also want to express my
condolences to the family of Kerryn O’Neill; her murder several years ago was a terrible tragedy.
Our hearts continue to go out to the O’Neill family. Although I do not question their sincere
desire to seek redress, 1 am here to testify that allowing service members to bring suits in federal
court against their chain of command will interfere with mission accomplishment and adversely
affect our operational readiness. With the challenges confronting our military and nation today, I
respectfully submit that you preserve the Feres doctrine for the following three reasons.

First, the Feres doctrine is important to maintaining good order and discipline in the
military. Litigation is inherently divisive and disruptive. Absent this doctrine, opposing
participants would often both be military members and include a member’s commanding officer

and military superiors. Military readiness and effectiveness is based on cohesiveness, trust,
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obedience, discipline, and putiing the interest of the Service ahead of the interest of the
individual. Discipline, morale, and unit cohesion are the hallmarks of an effective fighting force.
Everything a commander does is designed to embed these values throughout the organization.
Litigation is based on allegations, compulsory process, and aggressively asserting the interest of
the individual against the Service. Because of the disruptive effect of litigation, the concept of
sailors suing their fellow shipmates and their government is alien to our traditional philosophy of
military discipline and U.S. jurisprudence. Good order and discipline are not mere words
constituting a slogan or catch phrase in the military environment, they describe the lifeblood by
which our military forces are able to successfully perform the mission and, in doing so, defend
the nation at home and abroad.

The military has long been recognized as a “specialized community” requiring demands
and responsibilities far different trom its civilian counterpart. The impact of litigation on this
“specialized community” would undermine trust not only among individual service members,
but also between sailors and their organization and their superiors and officers throughout the
chain of command. Military members at all levels of the organization, from the youngest
enlistee to the career officer and commander, are expected to adhere to a uniform code of
expectations and standards and, when faced with what they believe to be substantiated failures or
deficiencies, use the chain of command and the uniform system of accountability that is attached
to it. Accountability within the military community appropriately relies upon involvement of
military leaders and commanders, and includes a host of administrative, nonjudicial, and judicial
courses of action to uniformly address those deficiencies and take corrective action. The

inherent nature of litigation — which is intensely adversarial by design — is inherently and
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necessarily inimical to military discipline. Other mechanisms are available to ensure that the
rights of service members are adequately protected, without resort to litigation.

Whether the complaint is brought to the attention of an Inspector General, law
enforcement official, leading petty officer, or Commanding Officer, there exist available and
effective avenues for proper redress based on complaints of wrongful acts, omissions,
negligence, and derelictions of duty. Individual litigation in the military environment would be
extraordinarily disruptive to the organization and would be ill suited to achieve the corrective
measures that may be needed. Pitting one sailor against another in personalized litigation would
serve to encourage military members to ignore or abandon the chain of command, and other
existing judicial and nonjudicial remedies, rather than rely on their strength and uniformity to

ensure good order and discipline for all.

Litigation between and among military members in a military organization, to include
superior/subordinate or command relationships, could sow dissension and animus within the
military organization and would undermine the need for unhesitating and decisive action by
military officers and equally disciplined responses by enlisted personnel. Disruption of military
operations would almost be inevitable, as service members might elect to weigh obedience to
orders and compliance with directives with contemplated litigation to achieve an objective more
to their liking or interests. If permitted, some may see litigation and their need to be present as
an avenue to attempt to avoid a particular assignment. Again, good order and discipline and
military effectiveness would be seriously undermined.

Second, the Feres Doctrine does not deprive servicemembers of a‘remedy since an
extensive, no-fault compensation system is applicable to any disability or death incurred during

military service. All State and Federal workers” compensation laws provide a no-fault
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compensation system as the exclusive remedy for work-related injuries. Employees may not sue
the employer to seek larger recoveries, but employees will be compensated even if there was no
negligence or the injured employee himself or herself was negligent. This is the rule for Federal
civilian employees under the Federal Employees Compensation Act as well as for state and local
government and private sector employees throughout the United States under state workers’
compensation laws. The military compensation system has the same premise, except that
military members are considered to be “on the job” 24-hours a day. Their no-fault compensation
applies to virtually all injuries at work or at home, in the U.S. or overseas, whether nobody was
at fault or everybody was at fault. The only exclusion is for injuries incurred as a result of
intentional misconduct or willful neglect or during a period of unauthorized absence. As part of
this comprehensive no-fault compensation system, military members, like public and private
sector employees throughout the country, may not sue their employer (in this case, the United
States) for any injuries.

The no-fault compensation system applicable to designated survivors of members killed
during military service includes the provisions outlined in a fact sheet attached to this statement.
In summary, it includes a death gratuity, housing and relocation assistance, burial costs,
Servicemen’s Group Life Insurance, Dependency and Indemmnity Compensation, Uniformed
Services Survivor Benefit Plan, comprehensive health care benefits, payment for unused leave,
VA education benefits, Social Security, commissary and exchange privileges, and certain tax
benefits. In the case of members suffering disabling injuries during military service, some of
these benefits are also applicable, in addition to full, no-cost medical care and disability
retirement from the military service or disability compensation from the Department of Veterans

Affairs. VA also offers service-disabled veterans a comprehensive array of health care benefits
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and services, as well as various readjustment programs including vocational rehabilitation and
assistance in purchasing specially adapted housing and motor vehicles.

To be sure, these benefits are not extravagant and they do not match the blockbuster tort
recoveries we sometimes read about. But it is a comprehensive no-fault compensation system
similar to Federal and State workers® compensation and applicable to all military members and
families.. And it’s fair.

The third reason for preserving the Feres Doctrine is that it is essential to maintaining
equity among military members injured or killed during military service. If the Feres Doctrine
were repealed in whole or in part, some injured members or the families of some members killed
would be allowed to sue the United States based on an allegation that some other military
member or government employee was negligent. This could occur in relation to an automobile
accident, plane crash, training mishap, household accident, and many other cases. In contrast,
some or all military members injured or the families of members killed in combat or military
deployments or as prisoners of war would have only the no-fault compensation system. To give
another example, a civilian employee injured in the same accident that injured a military member
would be limited to the no-fault compensation of the Federal Employees Compensation Act,
while the military member could sue the United States. Still other disparities would arise based
on many variations in State tbrt law, the fact that the Federal Tort Claims Act does not apply to
alleged torts outside the United States, and the vagaries of liability jurisprudence. Military
training will also be adversely affected if a commander must focus on varying and multiple tort
issues and state laws when conducting exercises and training evolutions in various states instead

of focusing on operational readiness.
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The Feres decision itself was based, in part, upon the existence of Congressionally
created systems of simple, certain, and uniform compensation for injuries or death of those in
armed services. Under present law, compensation is awarded uniformly to all service members
who are similarly situated, without regard to whether their injuries were incurred in training, in
combat, or while receiving benefits. To allow one service member to receive greater
compensation for his or her injuries than that provided to other service members who suffered
similar injuries in combat or training would undermine the uniform nature of the compensation
system and would foster dissension between similarly injured service members. The death or
disabling injury of every military member is a terrible tragedy for the member and the affected
family. They may result from anything from enemy action in combat to common household
accidents. In establishing public policy for compensating members and families, there is no
rational basis for laying as the foundation stone a pleading of negligence in some particular
category of cases for which Federal court jurisdiction would be established. Such inequities
could not be rationally explained to military personnel or their families and it is hard to imagine
that they could be sustained as a matter of public policy or national defense policy.

In conclusion, the Feres Doctrine is an important element of public policy and national
defense policy. It is a necessary component of maintaining good order and discipline in the
military and of enhancing the effectiveness and operational capability of our armed forces. It is
also part of a comprehensive no-fault compensation system, which, similar to workers’
compensation laws, provides the exclusive remedy for deaths and injuries during military
service. Preservation of this exclusive remedy is the only way to maintain equity for all of the
military members and families most burdened by the sacrifices endured for our Nation’s

defense.
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Compensation of Survivors of U.S. Military Personnel
(Applies to Retired Members only when noted)

Death Gratuity - A $6,000 death gratuity (10 U.S.C. §§1475-1478) is intended to provide
immediate cash to meet the needs of survivors.

Government Housing or Allowances and Relocation Assistance - Survivors are provided rent-
free Government housing for 180 days or the tax-free allowances for housing appropriate to the
member’s grade for any portion of the 180 day period while not in quarters (37 U.S.C. § 403(1)).
Survivors are also entitled to transportation, per diem, and shipment of household goods and
baggage (37 U.S.C. § 406(f)).

Burial Costs - The Government will reimburse up to $6,900 of expenses for the member’s
burial, depending on the type of arrangements and will provide travel for next-of-kin under
invitational travel orders (10 U.S.C. § 1482 and ASD(FM&P) memorandum dated December 13,
2000, and 38 U.S.C. §§ 2301-2308).

Unused Leave - Payment is made to survivor for all the member’s unused accrued leave
(37 U.S.C. § 501).

Servicemen’s Group Life Insurance (SGLI) - Service members are automatically insured for
$250,000 through the SGLI program, but may reduce or decline coverage as desired (38 U.S.C.
§8 1965-1979). Although participating members must pay premiums, SGLI is a government-
sponsored insurance program that enables U. S. Service members to increase substantially the
amount available to their beneficiaries in the event of their death. Without SGLI, many members
could not obtain life insurance because of their age or military assignments. Some private plans
may not insure persons in high-risk groups or may not pay for combat-related death. SGLI has
one affordable premium rate for all Service members, giving them an opportunity to provide for
their survivors in the event of their death. Costs traceable to the extra hazard of duty in the
uniformed services are paid by the Military Departments whenever death rates exceed normal
peacetime death rates as determined by the Secretary of Veterans’ Affairs. Retirees may retain
their SGLI level of coverage or less under the Veterans Group Life Insurance (VGLI) program.

Dependency and Indemnity Compensation (DIC) - The Department of Veterans® Affairs
(DVA) pays a tax-free monthly amount to an urmmarried surviving spouse of a Service member
who dies on active duty or from a service-connected disability (38 U.S.C. §§ 1310-1318). The
basic spouse DIC is a flat-rate annuity of $935 per month (Public Law 103-418). An additional
$234 is paid for each dependent child until age 18. The law provides special additional amounts
to meet specific needs. A surviving 30-year-old spouse with a life expectancy of 80 years may
receive DIC benefits of more than $500, 000 based on current rates. The total could be
substantially more when young children are also eligible for benefits. This applies to retired
members if the death qualifies as service-connected.
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Uniformed Services Survivor Benefit Plan (SBP) - Eligible spouses and children of Service
members may also be entitled to monthly payments under the SBP (10 U.S.C. §§ 1447-1460b).
Effective September 10, 2001, a surviving spouse (children are entitled if there is no surviving
spouse or the spouse later dies) of a member who dies on active duty is entitled to SBP. The
annuity is 55% of retired pay while under age 62 and 35% while age 62 and older. The retired
pay is determined as the benefit that would have been payable to the member had that member
been retired on total disability on the date of death. For the surviving spouse of a retired
member, the annuity amount while under age 62 is equal to 55 percent of the retired pay (or
lesser-elected base). When the spouse is age 62, the benefit is reduced to 35 percent.

The law offsets a spouse's DIC entitlement from SBP. Thus, a surviving spouse may receive the
full DIC plus that part of the SBP entitlement that exceeds the DIC payment. A spouse loses
entitlement to SBP if remarried under age 55, but may be reinstated if that marriage ends through
death or divorce.

VA Education Benefits - The surviving spouse and dependent may also qualify for up to 45
months of full-time education benefits (38 U.S.C. §§3500-3566) from the VA. Qualifying
criteria should be consulted to ascertain entitlement.

Social Security - Death benefits are provided for a spouse caring for the member’s dependent
children under age 16, a surviving spouse during old age, and for eligible minor children of an
insured Service member (26 U.S.C. §§ 3101, 3111, 3121). Benefits depend on the family status
of the deceased member, and are the same as for the family of any deceased civilian worker
insured under the same circumstances. Monthly entitlement is a percentage of the deceased
member's “Primary Insurance Amount (P1A)”. The full PIA is paid to a surviving spouse who
begins payments at age 65. Reduced amounts are payable as early as age 60. The
mother’s/father’s and children’s benefit is 75 percent of the PIA, subject to a family maximum.
Retired members qualify to the extent they had covered wages during their uniformed service.

Health Care — An unremarried surviving spouse and minor dependents of the member are
eligible for space-available medical care at military medical facilities or are covered by
TRICARE/CHAMPUS (MEDICARE after age 65). Dental insurance coverage and full
TRICARE/CHAMPUS are extended for three years after the member’s death. As of October 1,
2001, TRICARE will become a second-payer to MEDICARE for retirees over age 64.
Beneficiaries will pay no enrollment fees, co-pays, or deductibles. A Senior Pharmacy Program
has also been established by expanding the DoD mail order and network pharmacy program to
cover retirees and their family members over the age of 64. (10 U.S.C. chapter 55) Families of
retired members retain their medical coverage so long as a spouse has not remarried.

Commissary and Exchange Privileges - The unmarried surviving spouse and qualified
unmarried dependents are eligible to shop at military commissaries and exchanges, normally
providing a savings over similar goods sold in private commercial establishments (DoD
Directive 1330.17, “Armed Services Commissary Regulations” and DoD Directive 1330.9,
“Armed Services Exchange Regulations™). Families of retired members retain their privileges so
long as a spouse is not remarried.
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Tax Benefits - The next-of-kin of a Service member whose death occurs overseas in a terrorist
or military action is exempt from paying the decedent’s income tax for at least the year in which
the death occurred (26 U.S.C. § 692). Payments made by the VA are tax exempt (38 U.S.C. §
5301).
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(The information follows:)

The clear example would be the same exact murder-suicide
scenario overseas. Since the Federal Tort Claims Act (FTCA) does
not apply to alleged torts outside the United States, injuries
or deaths occurring overseas, on ships, or in combat situations
would not be cognizable under the FTCA. To allow lawsuits like
the 0’Neill’s to proceed would create indefensible inequities
among service members depending on where and how they were
injured. Another example would be injuries resulting from
training accidents that are alleged to be negligently designed
or supervised. If those injuries occurred on ship or overseas,
they remain barred under the FTCA. If occurring in the states,
those suits would vary greatly based on individual state tort
law. These inequities are coupled with the fact that identical
injuries, which are suffered in non-negligent training
activities, would not result in recovery under FTCA. It is
long-standing military tradition to honor service members who
are forward deployed or engaged in combat. To provide greater
benefits for service members who have not been in harm’s way,
overseas, or in combat could prove divisive and undermine the
very structure of our military community.



