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NOMINATIONS OF JAY S. BYBEE, NOMINEE
TO BE CIRCUIT JUDGE FOR THE NINTH
CIRCUIT; RALPH R. ERICKSON, NOMINEE
TO BE DISTRICT JUDGE FOR THE DISTRICT
OF NORTH DAKOTA; WILLIAM D. QUARLES,
JR., NOMINEE TO BE DISTRICT JUDGE FOR
THE DISTRICT OF MARYLAND; AND GREG-
ORY L. FROST, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
OHIO

WEDNESDAY, FEBRUARY 5, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 9:34 a.m., in Room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the committee, presiding.

Present: Senators Hatch, Kyl, DeWine, Graham, Craig, Leahy,
and Kennedy.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. Okay, we are ready to go. Senator Leahy will
be here shortly and we will begin.

I am pleased to welcome to the Committee this morning four ex-
cellent nominees for the Federal bench. All of you are to be com-
mended for your impressive qualifications and accomplishments,
and I think congratulated without question for your nominations.
Our first panel today will feature an outstanding Circuit Court
nominee, Jay S. Bybee, who has been nominated to the Ninth Cir-
cuit Court of Appeals. Mr. Bybee is no stranger to this Committee
or to Committee hearings, having appeared most recently before
the Committee in October of 2001. We will also hear from three
District Court nominees, Judge Ralph R. Erickson for the District
of North Dakota; Judge William D. Quarles, Jr., for the District of
Maryland; and Judge Gregory L. Frost for the Southern District of
Ohio. And of course I would also like to express appreciation for
the members who have taken time to come and present their views
on the qualifications of our witnesses today. We will hear from
them in a moment.
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I am especially honored to have Mr. Jay Bybee here today, who
has been nominated by President Bush to serve on the Court of Ap-
peals for the Ninth Circuit. Professor Bybee comes to us with a
sterling resume and a record of distinguished public service.

Professor Bybee is currently on leave from UNLV’s William S.
Boyd School of Law, where he has served as a professor since the
law school’s founding in 1999. He has served as an Assistant Attor-
ney General for the Department of Justice’s Office of Legal Coun-
sel, the OLC, since October 2001. Notably this is a post formerly
held by two current Supreme Court Justices. As head of the Office
of Legal Counsel, Mr. Bybee assists the Attorney General in his
function there as legal advisor to the President and all Executive
Branch agencies. The office is also responsible for providing legal
advice to the Executive Branch on all constitutional questions and
reviewing pending legislation for constitutionality. I am sure Pro-
fessor Bybee can attest that his work has been more than chal-
lenging, especially since he joined the OLC soon after the events
of September 11th, but without question our Nation is lucky to
have him.

Professor Bybee is a Californian by birth, but he made the wise
choice of attending Utah’s own Brigham Young University, where
he earned a bachelor’s degree in economics, magna cum laude, and
a law degree cum laude. While in law school he was a member of
the BYU Law Review.

Following graduation, Mr. Bybee served as a law clerk to Judge
Donald Russell of the Fourth Circuit Court of Appeals before join-
ing the firm of Sidley & Austin. In 1984 he accepted a position with
the Department of Justice, first joining the Office of Legal Policy,
and then working with the appellate staff of the Civil Division. In
that capacity Mr. Bybee prepared briefs and presented oral argu-
ments in the U.S. Courts of Appeals. From 1989 to 1991 Mr. Bybee
served as Associate Counsel to President George H.-W. Bush.

Professor Bybee is a leading scholar in the areas of constitutional
and administrative law. Before he joined the law faculty at UNLV
he established his scholarly credentials at the Paul M. Hebert Law
Center at Louisiana State University, where he taught from 1991
to 1998. His colleagues have described Professor Bybee as a first
rate teacher, a careful and balanced scholar, and a hard-working
and open-minded individual with the type of broad legal experience
the Federal Bench needs.

The recommendations of two individuals in particular deserve
special note. Bill Marshall, a professor of law at the University of
North Carolina and a former Associate White House Counsel under
President Clinton, who also participated in the judicial selection
process for Clinton Administration appointments while at OLP,
said of Mr. Bybee:

“The combination of his analytic skills along with his personal
commitment to fairness and dispassion lead me to conclude that he
will serve in the best traditions of the Federal Judiciary. He under-
stands the rule of law and he will follow it completely.”

Stuart Green, a law professor at Louisiana State University, who
describes himself as a “liberal Democrat and active member of the
ACLU?” has written the committee:
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“I have always found Jay Bybee to be an extremely fair-minded
and thoughtful person. Indeed, Jay truly has what can best be de-
scribed as a ‘judicious’ temperament, and I would fully expect him
to be a force for reasonableness and conciliation on a court that has
been known for its fractiousness.”

We hear a great deal from some Committee members about the
need for “balance” on the Federal Courts. Here we have a self-de-
scribed liberal Democrat who testifies that Professor Bybee would
bring some balance to the Ninth Circuit. I would welcome some
balance on a court on which 14 of the 24 active judges, including
14 of the last 15 confirmed, were appointed by President Clinton.
A court which is seldom out of the news and often seems to court
co}rlltlroversy with its decisions needs some leavening once in a
while.

We are all familiar with the Ninth Circuit’s Pledge of Allegiance
ruling this past summer, and the Ninth Circuit’s high reversal rate
by the Supreme Court is well documented, but less known is the
Ninth Circuit’s propensity for reversing death sentences, some
judges voting to do so almost as a matter of course. No doubt the
Ninth Circuit has some of the Nation’s most intelligent judges, but
some just seem to not be able to follow the law. Just this term the
U.S. Supreme Court has summarily reversed the Ninth Circuit
three times in a 1 day, and vacated an opinion 9-0.

With two judicial emergencies in the Ninth Circuit we need
judges who are committed to applying and upholding the law. I
firmly believe Professor Bybee represents this type of judge. I am
very much looking forward to hearing from Professor Bybee today,
and to working with this Committee to obtain the committee’s posi-
tive recommendation to the full Senate, and to the full Senate’s
confirmation. He will be a terrific judge, I think by any measure.

In addition to the nomination of Professor Jay S. Bybee to the
U.S. Court of Appeals for the Ninth Circuit, we have the privilege
of considering three District Court nominees. Our nominee to the
U.S. District Court for the District of North Dakota, Judge Ralph
Erickson, has carved out a stellar legal career on both sides of the
bench. Judge Erickson served as a private practice litigator for
more than a decade before being elevated to the State Court Bench
in North Dakota 8 years ago. According to a secret poll conducted
by the Forum, Fargo’s daily newspaper, in 2002, Judge Erickson
was selected as “Best Judge in Cass and Clay Counties” by a sur-
vey of over 300 lawyers in those counties. He also has experience
as a city prosecutor and attorney in private practice.

Judge William Quarles, our nominee to the U.S. District Court
for the District of Maryland, has an impressive record in both the
private and public sectors. Upon graduating from Catholic Univer-
sity Law School, Judge Quarles clerked for Hon. Joseph C. Howard
of the U.S. District Court for the District of Maryland. In addition
to private practice experience in complex commercial, corporate,
antitrust and products liability litigation, Judge Quarles has served
as an Assistant U.S. Attorney, primarily focusing on organized
crime prosecutions. Judge Quarles is currently an Associate Circuit
Judge for the Circuit Court of Baltimore City, where he has han-
dled more than 4,000 criminal cases and tried more than 150 jury
trials. That is a great record.



4

Judge Gregory Frost, our nominee for the Southern District of
Ohio, has an impressive background in the private and public sec-
tors. Upon graduation from Ohio Northern University Law School
in 1974, Judge Frost served as an assistant Licking County pros-
ecuting attorney. In this capacity he handled a variety of cases in-
cluding juvenile and felony prosecutions. From 1974 to 1983 Judge
Frost was a partner at Schaller, Frost, Hostetter & Campbell,
where his practice consisted of civil litigation including domestic re-
lations law, oil and gas law, estate planning and personal injury
law. From 1983 to 1990 he served as a judge for the Licking Coun-
ty Municipal Court, and since 1990 he has served as a judge for
the Licking County Common Pleas Court.

I am confident that all three of these fine nominees have the in-
tellect, experience and temperament necessary to serve with dis-
tinction on the Federal Courts. I look forward to hearing from them
today and to working with my colleagues to bring their nomina-
tions to a vote very soon.

So we welcome all of you here this morning. With the under-
standing that as soon as Senator Leahy arrives, we will give him
the opportunity of giving his opening remarks.

I think what we will do is begin with you, Senator Sarbanes, and
we will go across the table by seniority if I can. I am delighted to
have you Senators here and Congress people here. It means a lot
to us, and your recommendations are important to us.

PRESENTATION OF WILLIAM D. QUARLES, JR., NOMINEE TO
BE DISTRICT JUDGE FOR THE DISTRICT OF MARYLAND BY
HON. PAUL SARBANES, A U.S. SENATOR FROM THE STATE OF
MARYLAND

Senator SARBANES. Thank you very much, Mr. Chairman and
Members of the Committee.

I am very pleased to appear before you this morning to commend
to you the nomination of William Quarles to become a U.S. District
Judge for the District of Maryland.

You have already made comments about Judge Quarles, and I
agree with those, Mr. Chairman. Judge Quarles is a native of Balti-
more, a graduate of Catholic University Law School here in Wash-
ington. Following graduation he clerked for 2 years for Judge Jo-
seph C. Howard, who I had the honor and privilege of recom-
mending to this Committee many, many years ago. Judge Howard
was the first African-American Judge to sit on the Federal District
Court in our State.

Following his 2-year clerkship with Judge Howard, Judge
Quarles practiced shortly with a firm here in the District of Colum-
bia, with Finley, Kumble, Wagner, and then went into the U.S. At-
torney’s Office in Maryland and served 4 years as an Assistant
U.S. Attorney. He then joined the very distinguished law firm of
Venable, Baetjer and Howard, one of our State’s leading firms, and
practiced there for 10 years.

Both the experience in the U.S. Attorney’s Office, trying complex
criminal matters involving organized crime, and his very complex
civil legal practice at Venable, Baetjer and Howard, obviously gave
him I think a very important basis with which to handle trial mat-
ters. He then went on the Circuit Court in Baltimore City, which
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is a trial court of general jurisdiction in our State, and he has been
on that trial court since 1996. So I think he brings to this nomina-
tion to the Federal Bench the kind of experience in practice, both
public practice in the U.S. Attorney’s Office, private practice in a
leading law firm, and then actually sitting on the State Bench him-
self now for the past 6-1/2 years. It would obviously stand him in
good stead to be a Federal District Judge.

We are very proud of our Federal Bench in Maryland. Maryland
Senators over the years, both Democratic and Republican, have
worked assiduously to sustain the high quality of our Federal
Bench. We have been fortunate that we have been able to appear
before this Committee consistently in support of the nominees, and
as a consequence I think our bench has gained a reputation as one
of the finest District Court benches in the country. I believe that
Judge Quarles will sustain and add to that reputation, and I am
very pleased to come before the Committee this morning and rec-
ommend him to you. I very much hope that in the near future you
will report him favorably to the floor of the United States Senate.

Chairman HATCH. Well, thank you so much, Senator Sarbanes.
That is high praise indeed and we appreciate you being here.

I will turn to you, Senator Ensign, and then we will turn to Con-
gressman Pomeroy.

PRESENATION OF JAY S. BYBEE, NOMINEE TO BE CIRCUIT
JUDGE FOR THE NINTH CIRCUIT BY HON. JOHN ENSIGN, A
U.S. SENATOR FROM THE STATE OF NEVADA

Senator ENSIGN. Thank you, Mr. Chairman. I appreciate you
having this hearing today. I appreciate you bringing nominee
Bybee before the Committee today.

I am here representing myself to recommend Jay Bybee, but also
Senator Reid. Senator Reid is very strongly behind Jay Bybee as
well. Both of us have gotten to know Jay on a personal level as
well as on a professional level over the least several years.

I would ask that my full statement be made part of the record
with your consent.

Chairman HATCH. Without objection.

Senator ENSIGN. Mr. Chairman, just a few thoughts and a few
observations on Jay Bybee. First of all, the UNLV Boyd School of
Law, which is a new law school, looks like it is going to get its full
accreditation, one of the fastest law schools in history to do that.
Jay Bybee was an outstanding member of the faculty at the Boyd
School of Law.

It is interesting to note, when you talked about the balance need-
ed on the Ninth Circuit, Jay Bybee provided a lot of balance at the
Boyd School of Law, and talking to some of the people there that
were more of the liberal professors at the Boyd School of Law, Jay
Bybee was well thought of by conservatives in the legal community
as well as liberals in the legal community in the State of Nevada

I think that the job that he has done since he has been at Justice
has shown the type of temperament and the type of thoughtful per-
son that he is going to be on the Ninth Circuit. For those of us who
live in the West, we have not necessarily been pleased by a lot of
the actions that the Ninth Circuit has brought forward, and I think
that Jay Bybee is going to be an intellectual giant on that court.
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And I do not say that lightly. I think that viewing and reading
some of his statements and some of his publications that he has
put out, you can tell how thoughtful he is, how he respects the law,
and how he respects equal justice under the law.

So I am here to offer my strongest recommendation to this com-
mittee, that you favorably move Jay Bybee to the floor of the Sen-
ate, where hopefully we can approve him as quickly as possible.

I thank you, Mr. Chairman.

Chairman HATCH. Thank you so much, Senator Ensign. We ap-
preciate that.

Because of his heavy duties, we will turn to Senator Reid at this
time, so that he can get back to the floor.

PRESENTATION OF JAY S. BYBEE, NOMINEE TO BE CIRCUIT
JUDGE FOR THE NINTH CIRCUIT BY HON. HARRY REID, A
U.S. SENATOR FROM THE STATE OF NEVADA

Senator REID. Thank you very much, Mr. Chairman. These hear-
ings are always very educational, not only for the people on the
panel and of course the people that are appearing before the panel,
but for Senators, because, John, I never realized we had a liberal
member of the faculty at UNLV Law School.

[Laughter.]

Chairman HATCH. It would be a very rare faculty if you did not.

[Laughter.]

Senator REID. Mr. Chairman, Members of the Committee, I am
very happy to be here to commend my friend, Jay Bybee, to be a
member of the United States Court of Appeals for the Ninth Cir-
cuit. I am pleased that Mr. Bybee will be given an opportunity to
discuss his excellent legal qualifications, judicial philosophy and
other issues with the members of this committee.

The committee’s work is vitally important to gathering a record
upon which each and every Senator may rely on discharging the
constitutional duty we have to consent to the President’s judicial
nominees.

Chairman Leahy is not here, but I wanted to commend him for
his hard work during his 15-month tenure as Chairman of the com-
mittee, where he worked to approve 100 judges that were sent for-
ward by President Bush. During Senator Leahy’s chairmanship
these nominees moved in the order the President sent them to the
Senate. Time ran out in the 107th Congress without any action on
Mr. Bybee’s nomination. Under Chairman Hatch’s leadership today
the Committee will her that Mr. Bybee has received a well-quali-
fied rating from the American Bar Association. His legal skills cer-
tainly merit this distinction.

Mr. Bybee served as legal advisor in the first Bush Administra-
tion, and has helped to each a generation of new lawyers as a
former professor at the University of Nevada at Las Vegas Boyd
School of Law. I was pleased to introduce with my friend, Senator
Ensign, Mr. Bybee to the Committee just a short time ago for the
position he now holds as Assistant Attorney General of the Office
of Legal Counsel at the Department of Justice.

And something that is not in my prepared remarks but I think
will, in my estimation, is more important than all these legal quali-
fications that this fine man has, and that is what a fine family man
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he is. He has a wonderful family. I had the opportunity on a flight
from Florida recently to spend some time with his wife. She is a
lovely woman. She has a great understanding of what his job is.

So I, without any qualification, ask this Committee to approve as
quickly as possible Jay Bybee to be a member of the Ninth Circuit
Court of Appeals.

Chairman HATCH. Thank you, Senator Reid. You and Senator
Ensign working together, I think make a tremendous difference
with regard to an nominees that you bring forward, so we are very
grateful to have both of you here, and grateful to have your testi-
mony here.

Senator REID. Could we be excused, Mr. Chairman?

Chairman HATCH. Sure can.

Congressman Pomeroy, if you can just wait, I think I had better
finish with Judge Quarles.

Se?nator MIKULSKI. Mr. Pomeroy, are you okay? Do you have a
vote?

Mr. POMEROY. No, I am good. I am fine, Senator. Thank you.

Chairman HATCcH. If you do, let me know, because I will inter-
rupt anything.

Mr. POMEROY. I am just fine.

Chairman HATCH. If we can go to Senator Mikulski, then we will
do that.

PRESENTATION OF WILLIAM D. QUARLES, JR., NOMINEE TO
BE DISTRICT JUDGE FOR THE DISTRICT OF MARYLAND BY
HON. BARBARA MIKULSKI, A U.S. SENATOR FROM THE
STATE OF MARYLAND

Senator MIKULSKI. Good morning, Mr. Chairman, and colleagues
on the Judiciary Committee.

I know that the advise and consent function that we perform in
terms of the Judicial Branch is one of our highest and most impor-
tant duties. When I always look at who should be a judge, I look
at three criteria, their competence that they bring, their sense of
integrity as individuals, and also their dedication to protecting core
constitutional values and guarantees.

I come here today with real enthusiasm to recommend that this
Committee approve the nomination for William Quarles to become
a member of the Federal Bench. I wanted to nominate him 10
years ago. The Maryland system put forth his when—if you might,
Bush I or Bush the Elder, or Bush 41, however we do it—Mr.
Quarles was then up for nomination. Well, time ran out, politics
changed. So here we are one decade later, and I come with enthu-
siasm to do this. We have a tradition in Maryland that regardless
of who is the party in power, we really put forward the best of the
best to be our judges.

Mr. Quarles brings great intellect and great integrity. He was
born in Baltimore, attended Baltimore area schools, City College,
Catholic University. He comes from a really wonderful family. His
father was a stevedore and dock worker. He learned the values of
hard work and the importance of education. His sister is a min-
ister. His daughter, Eloise, is a successful securities lawyer. His
dear wife, Mary Ann, works for the District Court of Maryland as
a pretrial service specialist. So you can see what his roots are.
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Having learned hard work and excellent education, he went on
then to be a law clerk for Judge Joe Howard, who was a civil rights
activist and was the first African-American appointed to the Fed-
eral Bench in Baltimore. But he comes not only with a background
that is personal qualities and values; he comes with a great legal
career.

Early on he worked as an Assistant U.S. Attorney in Baltimore,
handling complex and civil litigation. He coordinated the Presi-
dent’s Task Force on Drug Enforcement, got a lot of awards for
that. He left that and then went to one of our most prestigious
white-shoe law firms, Venable, Baetjer and Howard in Baltimore.
You might recall, Mr. Chairman, that is the law firm that gave us
Ben Civiletti, who was an Attorney General. At Venable he han-
dled civil litigation, antitrust and appeals. He was promoted to
manager of the D.C. litigation practice.

Then in 1996 he was placed on the Maryland Circuit Court in
Baltimore City. This is Maryland’s highest trial court, where he
has now served with distinction, presiding over major civil and
very serious and violent criminal matters. While on the bench he
chaired the Sentencing Review Panel for the Eighth Circuit, coordi-
nated the electronic filing project. He brings technology to the
bench.

And also, how do his peers feel about him? Well, not only is he
a member of all relevant bars in Maryland, but the American Bar
Association, with the majority of evaluation, gives him “very quali-
fied.” He has written in Maryland Bar, Inside Litigation. He is ac-
tive in his church and community and gets awards from everything
from the Boy Scouts to the DEA.

So as you can see, I think we have really a wonderful and distin-
guished person to present to you from Maryland. I do it without
reservation and with great enthusiasm, and I hope the Committee
puts him forth to our colleagues. I think you will be proud as Sen-
ator Sarbanes and I are of Judge Quarles.

Chairman HATCH. Well, thank you, Senator Mikulski. Your rec-
ommendation means a lot to the committee, along with Senator
Sarbanes, and we really appreciate you taking time to be with us
today.

And I think, Judge Quarles, you have got some pretty heavy fire-
power behind you. And that is good.

Senator MIKULSKI. And we are saying this about a member of
the other party, you know what I mean?

[Laughter.]

Chairman HATCH. That really is an exceptional thing, let me tell
you. We are grateful to see you here.

Senator MIKULSKI. Thank you very much, Mr. Chairman.

And, Congressman, thank you for the courtesy.

Mr. POMEROY. Thank you.

Chairman HATCH. Senator Dorgan, Congressman Pomeroy has
been waiting a long time. Can I just have him—

Senator DORGAN. Absolutely.

Chairman HATCH. I think he needs to get back over to the
House. With your permission and deference, I would like to do that.

Senator DORGAN. Of course.
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PRESENTATION OF RALPH R. ERICKSON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF NORTH DAKOTA BY
HON. EARL POMEROY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NORTH DAKOTA

Representative POMEROY. Mr. Chairman, thank you. I will be
brief, but I do want to commend to your attention the President’s
nomination for the opening in the bench in North Dakota.

Judge Ralph Erickson is someone I have known for 23 years.
Prior to his time as the District Bench in 1994, Ralph throughout
those years was an active Republican and I have been an active
Democrat, but we have maintained a close friendship. I have enor-
mous respect for him. After assuming his role on the District Bench
we have really been able to see what a wonderful jurist Ralph has
proven to be. He is competent, fair minded, hard working, conscien-
tious, has impeccable integrity, and as a result has really dem-
onstrated a superb judicial temperament.

He has told me that his personal philosophy is to treat lawyers
like he would like to be treated when he was a lawyer, and that
means being prepared, listening, understanding the law as best as
possible. As he has applied these values, it has shown, because he
has run for re-election to the bench without opposition, and the
lawyers in this poll you referenced in your introductory remarks,
Mr. Chairman, a survey of Fargo/Morehead lawyers rated him sim-
ply the best, the best of the District Bench.

So I think the President has made a superb choice in advancing
for your consideration Judge Ralph Erickson, and I echo my whole-
hearted support. He will be an excellent addition to the bench in
North Dakota.

Chairman HATCH. Well, thank you, Congressman Pomeroy. We
appreciate you taking time to come over to the lesser body and
speak to us. We are grateful to have your testimony, and that
weighs very heavily in favor of the Judge.

Representative POMEROY. Thank you, Mr. Chairman.

Chairman HATCH. Senator Dorgan, we are honored to have you
here.

PRESENTATION OF RALPH R. ERICKSON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF NORTH DAKOTA BY
HON. BYRON DORGAN, A U.S. SENATOR FROM THE STATE OF
NORTH DAKOTA

Senator DORGAN. Senator Hatch, thank you very much.

I am pleased to be here. I will not add too much to what Con-
gressman Pomeroy said. Congressman Pomeroy, Senator Conrad
and I feel all pretty much the same about this candidate. Judge
Ralph Erickson has been nominated. I fully support and enthu-
siastically support his nomination. I think he will make an excel-
lent Federal Judge in the U.S. District Court in North Dakota, on
the east side of North Dakota.

He is a native of Thief River Falls, Minnesota. His J.D. was re-
ceived with distinction from the University of North Dakota. He
spent 9 years in private practice before becoming a District Judge,
Cass County Magistrate first, then a District Judge for the East
District Judicial District. He has presided over some of the most
high profile cases in our region, and as you indicated, and as Con-
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gressman Pomeroy did, the largest newspaper in our State indi-
cated that he is the best in the region in their evaluation.

I think the staff on both sides of the Judiciary Committee re-
ceived that word when they called around North Dakota as well.
The kind of reaction they received, fair, hard working, even tem-
pered, thoughtful, good reputation. Those are exactly the kinds of
things you want to hear about a judge.

My understanding is he is one of the few people who will come
before this Committee who has actually been in prison. He as an
intern at Leavenworth when he was in law school.

[Laughter.]

Chairman HAaTcH. We like to hear that.

[Laughter.]

Senator DORGAN. He may want to tell you more about that, but
he also is someone—I had about 2 months ago the opportunity to
sit in his courtroom. I asked if I could be allowed to sit in the
Youth Drug Court that he presides over. And I sat there I guess
an hour and a half or so that day and watched, late afternoon, and
watched Judge Erickson deal with some young offenders, young
men and women who came before him. I must tell you, not only
is that a terrific idea and a very important part of our system, but
I was very impressed with the way Judge Erickson handled that.
He is a credit to the Judiciary, and if we are able to put more and
more people like Judge Ralph Erickson on the Federal Bench, the
Judiciary in this country will be in very good hands.

So I am here to say that this is an excellent nomination. I am
proud to support him. I think you all will be very proud to confirm
that with an affirmative vote, and I know that he has been accom-
panied by his wife and his children and others, and I am sure he
will introduce them at an appropriate time.

Mr. Chairman, thank you for holding the hearing and I hope we
will move this nomination quickly.

Chairman HATcH. Thank you very much, Senator Dorgan. We
really appreciate your taking time from what we know is a very
busy schedule. Thanks for your honoring the judge.

We will now turn to the distinguished Democratic leader on the
committee.

Senator LEAHY. Thank you, Mr. Chairman.

Like all of us, I was—

Chairman HATCH. Senator, could you—

Senator LEAHY. Sure.

Chairman HaTcH. I forgot to do one thing. Senator Conrad very
much wanted to be here today to introduce Judge Erickson, but un-
fortunately had a scheduling conflict he just could not change, so
I am pleased to submit his written statement for the record in
favor of Judge Erickson.

[The prepared statement of Senator Conrad appears as a submis-
sion for the record.]

Chairman HATCH. I am sorry. I just thought that would be better
to get that in at this time.
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STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. And I am sorry I missed our colleagues, but each
one of them have talked to me, at one time or another, about the
nominees who are here. Like all of us, we end up with about three
different committees going on at the same time. Here, we are going
to hear four nominees for lifetime appointments to the Federal
bench—one to the Ninth Circuit Court of Appeals, three to District
Courts in North Dakota, Maryland and Ohio.

The arrangement, one Court of Appeals judge, three District
judges, basically follows years of precedent in the way we schedule
these. I think it is more reasonable and more sensible than what
we faced last week, when we had three Circuit Court nominees at
one time, all three controversial, and there in a hearing until about
10 o’clock at night, a rather rushed hearing. Here, having one Cir-
cuit Court nominee, we are able to give each of the people who
have traveled here with their families and friends the kind of at-
tention they deserve.

I compliment the Chairman for doing it this way, as compared
to last week. I thought having three controversial nominees sched-
uled together meant that none were adequately discussed. At the
same time, I do not want to go back to the days, for example, when
this Committee did not hold a single hearing on a judicial nominee
until mid—June, as was the case in 1999. I think we could work on
more fair schedules, as we have had in the past 17 months, where
we were able to get 100 judges through in that time.

Today, the Circuit Court nominee before us is Jay Bybee. He is
currently serving in the Justice Department as an assistant attor-
ney general for the Office of Legal Counsel, OLC, and the head of
OLC serves as the Attorney General’s lawyer, and advises him on
legal issues underlying Administration and Department policies.

In the wake of September 11th, Mr. Bybee’s responsibilities have
included rendering opinions on many controversial decisions that
have come from the Justice Department, including its ability to try
terrorist suspects in military tribunals; its ability to use State and
local police to make arrests for civil violations of immigration laws;
its use of gun purchase databases to track terrorist suspects; its de-
cision that, contrary to Secretary of State Colin Powell’s opinion,
they did not need to declare the al Qaeda and Taliban detainees
prisoners of war under the Geneva Convention, and I assume other
controversial policies.

So I am interested in his views on these questions of law. I am
concerned the role he may have played in perpetuating the culture
of secrecy that has enveloped the Justice Department over the past
couple of years. The office which he heads has long been a leader
in sharing its work with the American public, and in recent years
that office even began publishing its legal opinions on a yearly
basis. Many of these opinions are available in legal databases. I
think they provide a very valuable tool for lawyers and nonlawyers,
just to understand how the legal underpinnings of our Government
work.

But of the 1,187 OLC opinions that have been published on the
Lexis legal database since 1996, only three are from the period
when Mr. Bybee headed the office. Up until now, there has also
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been a history of OLC releasing numbers of opinions on the De-
partment of Justice website, where all Americans, from students to
retirees, can, with the click of a mouse, pick them up. They have
also responded, of course, to requests by the Judiciary Committee,
under either Republican or Democratic leadership, but that prac-
tice, too, has ended under Mr. Bybee’s leadership at OLC.

A Government works best when it is open and answers ques-
tions, and I am worried that we see a change from both Republican
and Democratic administrations of openness, and if we go to this
nondisclosure, then I think it follows this pattern of an expansive
view of executive privilege that has marked the time that Mr.
Bybee has been in Government, and I want to hear from him on
that issue. This is something, this lack of openness, concerns have
been expressed by me, by Senator Specter, by Senator Grassley, by
Senator Hatch, by Senator Schumer and by a number of other son
this committee.

Now, the District Court nominees from North Dakota, Ohio,
Maryland appear to be more moderate and bipartisan than the
President’s Circuit Court nominations.

Judge Erickson is currently a judge in the East Central District
Court of North Dakota. He is supported by both of the Democratic
home—State Senators, well-respected in his community as being a
hardworking, thoughtful, fair, even-tempered judge. Incidentally, I
was pleased to see, Mr. Chairman, that Judge Erickson has been
involved in developing an initiative in Fargo to assist juveniles in-
volved in drug crimes, and he will be joining the other judge from
North Dakota that we approved when I was chairman, Judge
Hovland.

We will hear from Judge Quarles, who is nominated in the U.S.
District Court for the District of Maryland. He has served as an at-
torney in private practice, assistant U.S. attorney in Baltimore be-
fore becoming a Circuit Judge of the Circuit Court for the City of
Baltimore. He is supported by both the Democratic Senators from
his home State.

And Judge Frost, nominated to the U.S. District Court for the
Southern District of Ohio, has been on the bench for 12 years. He
is either currently or formerly a member of numerous charitable
and civic organizations. I would like to note that he has been very
principled in ensuring the organizations of which he is a member
do not discriminate, including, if he thought that they did, to leave.
I would also note that he is supported by both the Senators from
his home State, both Senator DeWine, a valued member of this
committee, and our friend, Senator Voinovich, a highly respected
member of the Senate.

So thank you, Mr. Chairman.

Chairman HATcH. Thank you, Senator Leahy.

We will now turn, last, but not least, and very importantly, to
our colleague on the committee, Senator DeWine, to speak about
our judge from Ohio.
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PRESENTATION OF GREGORY L. FROST, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF OHIO BY
HON. MIKE DEWINE, A U.S. SENATOR FROM THE STATE OF
OHIO

Senator DEWINE. Thank you, Mr. Chairman, very much. It is
certainly my pleasure to introduce to the Members of the Com-
mittee Judge Gregory Frost. My friend and colleague from Ohio,
Senator Voinovich, certainly wanted to be here with us today, but
unfortunately will not be able to attend, but he did ask me, Mr.
Chairman, to submit his statement to the record, and I would ask,
with unanimous consent, it be made part of the record.

Chairman HATCH. Without objection.

[The prepared statement of Senator Voinovich appears as a sub-
mission for the record.]

Senator DEWINE. Judge Frost, as has been pointed out, has been
nominated by the President of the United States to serve as a
United States District Judge for the Southern District of Ohio. He
currently serves as judge on the Licking County Common Pleas
Court of Newark, Ohio. So I would like to welcome to the Com-
mittee several people who are here to support Judge Frost:

First, his wife Kristina Dix Frost and his son Wes. We welcome
both of them to the committee. Kris and Wes, thank you very much
for being here with us today.

I would also like to welcome Judge Frost’s mother Mildred; his
mother-in-law Helen Dix; his sister Beth Thomas and her husband
Kim; as well as Doug McMarlin, a good friend of the Frost family;
Sarah Barrickman, Judge Frost’s law clerk; and Shawn Judge, a
friend of Judge Frost.

Also here to show their support are Mike Nicks, an attorney from
Newark, as well as Nancy Dillon and a man named Leonard, both
friends of the Frost family.

Judge Frost is a 1971 graduate of Wittenberg University. Judge
Frost received his law degree in 1974 from Ohio Northern Univer-
sity. Judge Frost’s long career in both public service and private
practice makes him well-qualified for the District Court.

He has been a Licking County judge for the past 19 years, serv-
ing as Municipal Court judge from 1983 to 1990, and then, Mr.
Chairman, as Common Pleas judge from 1990 until the present.

While serving on the bench, Judge Frost was selected to take the
lead in writing the jury instructions for the entire State of Ohio.
Mr. Chairman, of course, we all know the importance of jury in-
structions. These jury instructions, of course, provide the frame-
work in which all jury cases in the State of Ohio are deliberated.

Prior to his service on the bench, Judge Frost was a partner in
the law firm of Schaller, Frost, Hostetter and Campbell in Newark.
While with that firm, he also served as an assistant Licking Coun-
ty prosecutor from 1974 until 1978.

Judge Frost is an excellent jurist whose dedication and gracious-
ness have earned him the respect of those inside and outside of the
courtroom.

Now, Mr. Chairman, I was particularly struck by a letter Gary
Walters, the Clerk of Courts in Licking County, wrote to the New-
ark Advocate newspaper. This is what he said regarding Judge
Frost, and I quote:
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“He arrives to work well before daybreak and before anyone else
in the courthouse. He works hard all day, and routinely is the last
one to leave in the evenings.” Similar to you, Mr. Chairman. I note
that from having an office right next to yours.

Chairman HATcCH. That is a very habit.

Senator DEWINE. I know. I do not think he plays music as loud
as you do, though, Mr. Chairman. He probably does not write
music either, I do not think.

[Laughter.]

Senator DEWINE. “His work ethic is second to none. As Clerk of
Courts, I am in the courtroom with Judge Frost. He recognizes that
jury service is difficult and sometimes unpleasant. With his sense
of humor and his willingness to explain every step of the process,
he puts the jurors at ease and makes the experience an educational
one. Many jurors have made a point to tell me that their jury expe-
rience was extraordinarily valuable because of the attention Judge
Frost devoted to preparing them for their duties.”

Mr. Chairman, this statement provides, I believe, an excellent il-
lustration of both Judge Frost’s temperament in the courtroom and
his dedication to his position.

In addition to that, Judge Frost has committed a great deal of
time and energy to his Licking County community. He has served
on the board of directors of the Licking County Alcoholism Preven-
tion Program, and the Maryhaven Alcohol and Drug Addiction
Treatment Center in Columbus.

He is also an Executive Committee member of the Central Ohio
Council of the Boy Scouts of America. Indeed, as a lifelong resident
of Licking County, Judge Frost has made significant contributions
to his community. Without question, Judge Frost will be a fine ad-
dition to the District Court. He has the experience, Mr. Chairman,
thg temperament and the dedication to be an excellent Federal
judge.

I might add, Mr. Chairman, on a personal note, that I have
known Judge Frost for many, many years, and I believe that he is
the type person that we need to serve on the Federal District
Court. I strongly support his nomination, and I thank the chair for
the time.

Chairman HATCH. Thank you, Senator.

Before we begin, let me just say that I want everybody here on
the Committee and all staff to listen very good to what I have to
say. I was outraged today to read all over the paper today, includ-
ing in Al Kamen’s column in the Washington Post, information that
was contained in the “confidential” section of the committee’s file
on Mr. Bybee. This is wrong. It is outrageous, and it is dirty poli-
tics, and it is violative of Committee rules that are very, very im-
portant rules that have been abided by. This is the worst I have
seen since the Clarence Thomas hearings.

Now, Senator Leahy, when he was chairman, changed the Com-
mittee questionnaire to move some of the nominees’ information,
normally in the FBI files, into the “confidential” section. Now, I
want everybody to know that we are going to go back to what the
Committee has always done before. The FBI files are to be held in
confidence, and nobody is to breach that confidence, and I think
this is a perfect illustration why we need to do that.
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So, just so everybody is put on record, we are just not going to
put up with that type of stuff, and I am going to investigate it and
see if we can get to the bottom of it. No nominee should be treated
any differently than we treated the nominees during the Clinton
administration. They are to be treated exactly the same, whether
they are President Bush’s nominees or anybody else’s.

Having said that, Mr. Bybee, if you could get ready to stand and
raise your right arm to be sworn.

Do you swear that the testimony you are about to give before the
Committee will be the truth, the whole truth and nothing but the
truth so help you God?

Mr. ByYBEE. I do.

Chairman HATcH. Thank you.

Senator KENNEDY. Mr. Chairman, I wanted to have the oppor-
tunity to inquire of Mr. Bybee. We are, as you know, there is an
important conference on Haitian refugee policy, which is a matter
of very important consequence to our Refugee Committee here,
which I was at earlier today, and now I understand that the Sec-
retary of State is going to be addressing the Security Council on
one of the most important probably moments, in terms of American
history, which will be very significant on the issues of war and
peace.

So I am not going to be able to be here for the time of Mr. Pow-
ell’s speech to the Security Council. I think I have a responsibility
to do that, but I do have questions, so I will try and work this out
with the chair. I do not have enormous numbers, but I do have
questions that I would like to ask the nominee at some time.

Chairman HATCH. Well, we will accommodate the distinguished
Senator and former Chairman of the committee, of course.

We would like to finish the hearings as soon as we can, but if
you could come right back—

Senator KENNEDY. I would be glad to come over right after Mr.
Powell’s address when it is finished.

Chairman HATCH. If you will, that would be great. We will re-
serve that time for you.

Senator KENNEDY. Thank you.

Chairman HATCH. What we may do is ask some questions of Mr.
Bybee and then bring up the other judges until you come back.

Senator KENNEDY. That is fine. Thank you. I thank you, Mr.
Chairman.

Chairman HATcH. Thank you, Senator Kennedy.

Well, let us begin then, and we will reserve that time. I would
like to see that myself, but I think we better move ahead here.

Mr. BYBEE. Thank you, Mr. Chairman.

Chairman HATcH. I will be able to see it on C—SPAN, I am sure.
But I do not blame any Senator for wanting to see that. This is an
historic moment, and I personally just want to express my regard
for Colin Powell and the terrific job he is doing as Secretary of
State and for his resolute strength in this administration. I have
tremendous respect for him, always have, and it has grown in my
eyes even more since he has been acting as Secretary of State. So
this is an important, historic time, and I cannot blame any Sen-
ators for wanting to see that. I would like to myself.
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But we are going to move ahead here so that we do not inconven-
ience our judges, and then what we will have to do, Mr. Bybee, if
we finish with our questions, we will move ahead with the other
judges and put you in abeyance until Senator Kennedy and any
](;thcla(r Democrat or Republican who wants to question will come

ack.

But let me just ask a few basic questions of you so that we un-
cover some of the things that I think are critical.

The Founding Fathers believed that the separation of the powers
in the Government was critical to protecting the liberty of the peo-
ple. Thus, they separated the legislative, the executive and the ju-
dicial powers into three different branches of Government, so-called
co-equal powers: The legislative power being the power to balance
moral, economic and political considerations and make law; the ju-
dicial power being the power only to interpret laws made by Con-
gress and by other people, which sometimes involve the President,
through Executive Order and otherwise; the judicial power being
the power to interpret laws, something that we have really been
concerned about on this Committee because of the actions of some
of the judges and the various Circuit Courts of Appeals and, in par-
ticular, the Ninth Circuit Court of Appeals.

In your view, is it the proper role of a Federal judge, when inter-
preting a statute or a Constitution, to accept the balance struck by
the Congress of the people or to rebalance the competing moral,
economic and political considerations?

Mr. BYBEE. Thank you for that thoughtful question, Mr. Chair-
man.

The separation of powers was fundamental to our constitutional
design, and fundamental to that design was the idea that neither
of the branches, none of the branches, should exercise any of the
power of the other branches. When the Federal Courts seek to bal-
ance important moral or political decisions, they usurp the power
of this body, the Congress of the United States, and that is not the
appropriate role of the courts of the United States.

They have been given substantial powers under our Constitution,
but it is the power of interpretation, not the power of decision in
the first instance, Mr. Chairman.

Chairman HATCH. Thank you. You know, I have been very rude
here because I have not given you a chance to even make an open-
ing statement and, above all, I would like you to introduce your
family and your friends who are here. I apologize to you. I am so
anxious to get you through that—

[Laughter.]

Chairman HATCH. I think sometimes I place that above every-
thing else. So please forgive me, but I would like you to make any
statement you care to make, and of course introduce your family
and friends who are here.

STATEMENT OF JAY S. BYBEE, OF NEVADA, NOMINEE TO BE
CIRCUIT JUDGE FOR THE NINTH CIRCUIT

Mr. BYBEE. Thank you, Mr. Chairman. I have many members of
my family here that I would like to introduce, and I have many
friends and colleagues who have attended as well. I will forebear
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from introducing friends and colleagues in the interest of time, but
I appreciate the opportunity of introducing my family.

Seated behind me is my lovely wife Dianna, my wife next week
as of 17 years. We have four children, and I will ask them to stand
because they may be a little short. My oldest, Scott, is 15; my son
David is 12; my daughter Alyssa is 10; my son Ryan is 8.

Chairman HATCH. That is great. We are glad to have you young
people with us, I will tell you.

Mr. BYBEE. My mother, Joan Bybee is here in the front row as
well. Someplace in the back are my wife’s parents, Harvey and
Nada Greer, who came in last night from Sacramento, California.
I appreciate them making the trip.

Chairman HATCH. Please stand as well so we can see you.

Great. Glad to have you here. Welcome.

Mr. BYBEE. I have all of my siblings and their spouses are here.
My brother David and his wife Rene.

Chairman HATCH. Please stand. We want to look everybody over.
These are important positions.

[Laughter.]

Mr. BYBEE. My sister Karen and her husband Jeff Holdaway,
and two of their children, Christopher and Cameron Holdaway.

Chairman HATCH. Karen worked up here on Capitol Hill and did
a great job while she was here.

Mr. BYBEE. My youngest brother Lynn and his wife Melissa.

Chairman HATCH. Welcome.

Mr. BYBEE. Have I left anybody out? Oh, my niece Kelli Frazier
is here.

Chairman HATCH. Great. Nice to have you, Kelli.

Mr. BYBEE. We have additional extended family and additional
friends in the audience, Mr. Chairman. Thank you very much.

Chairman HATCH. Yes, I see a lot of your friends out there in the
audience. It is just great. Welcome to all of you. We are grateful
that you here. I have tremendous respect for Mr. Bybee, and I
think everybody who has had any contact with him also shares
that respect.

Do you have anything else you care to say?

Mr. BYBEE. No, Mr. Chairman, but I do thank you for holding
this hearing and affording me the opportunity of talking before the
Committee today.

Chairman HATCH. We will give 10 minutes for each person to ask
questions and maybe some more to others who want to ask some
more.

The making of the law is a very serious matter. To make con-
stitutional or statutory law, the text of a proposed amendment or
statute must obtain a set number of formal approval of the people’s
elected representatives. Now, this formal approval embodies the ex-
press will of the people, through their elected representatives, and
thus raises the particular words of a statute or constitutional provi-
sion to the status of binding law.

Would you agree that the further a judicial opinion varies from
the text and original intent of a statute or constitutional provision,
the less legal legitimacy it has?

Mr. BYBEE. Yes, Mr. Chairman. This is a very important ques-
tion, and it is a very important challenge for the judiciary to recog-
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nize that Congress is a collegial body, representing a diverse group
of Americans and that Congress has come together and has under-
taken a difficult process of arriving at consensus, and that ought
not to be undone by a single judge or by even a single panel of
judges who are not representative and have been given certain pro-
tections under our Constitution that indeed ensures that they will
not be subject to the kind of political pressure that this body is
rightfully subject to, that kind of—that’s a check of the people.

And for a judge or for any panel of judges to undertake that re-
sponsibility 1s to assume the responsibility of the legislature and
act as a political body.

Chairman HATCH. Do you think that it is the proper role of a
Federal judge to uphold the legitimate will of the people, as ex-
pressed in the law, or to basically impose his or her own view of
what that judge thinks the law to be?

Mr. BYBEE. Mr. Chairman, the responsibility of the judge, as
Chief Justice Marshall said as early as Marbury v. Madison, it is
to say what the law is.

Chairman HaTcH. Well, under what circumstances do you believe
it appropriate for a Federal Court to declare a statute enacted by
Congress unconstitutional?

Mr. BYBEE. Mr. Chairman, that is a very good question. That is
a question the law professors are always very excited to discuss in
class, and I think it is a hard challenge for judges to undertake
that responsibility to review for constitutionality statutes enacted
by Congress.

On the one hand, Senator, any judge should begin from the as-
sumption that legislation is constitutional. We must begin from
that because you have taken the same oath to uphold the same
Constitution that the judges have.

Now, aside from that, it is the responsibility of the Judicial
Branch, from time-to-time, to strike down where it believes that
Congress has overstepped its bounds in certain legislation. In those
rare cases, the judiciary should examine carefully the text of the
statute and ensure that it really does not comport with the plain
text of the Constitution.

Chairman HATCH. In general, the Supreme Court precedents are
binding on all lower Federal Courts and all Circuit Court prece-
dents are binding on the courts within that particular circuit. Now,
are you committed to following the precedents of higher courts
faithfully and giving them full faith, and credit and effect, even if
you personally disagree with these precedents?

Mr. BYBEE. Senator, any judge who assumes this responsibility
must set aside his or her personal beliefs as they enter the court-
room door. They are not appointed in their personal capacity as a
judge, and it is their responsibility to interpret the law faithfully.

Chairman HATCH. What would you do, if you conclude very hon-
estly, and you believe that the Supreme Court or the Court of Ap-
peals had seriously erred in rendering a decision, would you never-
theless apply that decision or would you apply your own best judg-
ment on the merits?

Mr. BYBEE. Senator, one of the Framers commented that the
Constitution was established that it might be a Government of
laws and not a Government of men. I would faithfully apply the
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precedent of my circuit and the precedent established by the Su-
preme Court. I think to do otherwise would be chaotic, and I think
disserves the people who then cannot count on understanding what
the law is. They have no way of knowing what law will be applied
if a judge is free to ignore the dictates of higher courts.

Chairman HATCH. It would not be long for the Constitution to go
down the drain if we had judges just doing what they felt within
their souls was right, rather than applying the law, as the prece-
dents demand.

Mr. BYBEE. It would be chaotic, Senator.

Chairman HATCH. Yes, it would.

Well, if there were no controlling precedent, dispositively con-
cluding an issue with which you are presented in your circuit, to
what sources would you apply to obtain persuasive authority?

Mr. BYBEE. Thank you, Mr. Chairman.

If T faced a situation in which there were no controlling prece-
dents, then I would begin with the text of the statute. That is the
clearest record of what Congress meant. I begin with the text of the
statute.

In those cases in which there might be some ambiguity that can-
not be resolved by referring directly to the text of the statute or
to the broader structure of the act that it is a part of or to some
clear understanding or history, then I would look to other tools
that would help me understand what Congress meant.

Chairman HATcH. In what circumstances, if any, do you believe
an appellate judge should overturn precedent within his or her own
circuit?

Mr. BYBEE. Mr. Chairman, that’s a hard question, and I think
that’s one that each judge will have to decide for himself or herself.
The second Justice Harlan I think took the position that he would
dissent three times to make his views known where he believed
that the Court had erred, and then he would accept the circuit
precedent or the Supreme Court’s precedent.

In the case where you have a firm belief that the Court has
plainly made a mistake Circuit Courts may revisit their decisions,
but I think that would take a very, very careful weighing of what
compelled the decision in the first place, how long it had been in
place, what kind of reliance people or companies or States had
placed upon that decision, and I think one would have to think
very carefully, long and hard, before one would overturn it.

Nevertheless, Senator, there certainly are a number of instances
in the Supreme Court and in the Courts of Appeals where courts
have been compelled to overturn themselves where they believed
that they did make a mistake.

Chairman HATCH. Thank you. My time is up. I am going to turn
to Senator DeWine.

Senator DEWINE. Mr. Bybee, Senator Leahy raised some impor-
tant points about some activities in which the Department of Jus-
tice has engaged. As you are aware, this Committee does have ju-
risdiction over oversight over the Department of Justice. Let me
ask you whether you feel you have authority to answer questions
today on behalf of the Department of Justice.

Mr. BYBEE. No, Senator, I do not.
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Senator DEWINE. If you did have authority to answer these ques-
tions, would you be able to answer questions regarding your con-
versations or recommendations to the Attorney General?

Mr. BYBEE. Senator, it would be inappropriate for me to reveal
confidences that have been placed in me by my clients. That is fun-
damental to an attorney’s responsibility. In the event, Senator, that
there were some kind of an oversight hearing, and the administra-
tion had asked me to appear officially here, there would be things
that I could represent of the administration’s position, but even in
that circumstance, Senator, I believe it would be inappropriate for
me as an attorney to reveal the conversations or confidences that
have been placed in me by my client.

S%nator DEWINE. Mr. Bybee, you served as a law professor, cor-
rect?

Mr. BYBEE. Yes, sir.

Senator DEWINE. You currently serve in the Office of Legal
Counsel at the U.S. Department of Justice.

}lk/hl‘f BYBEE. It’s been my privilege, Senator, for the last year-and-
a-half.

Senator DEWINE. And you aspire to serve on the Circuit Court.

Mr. BYBEE. If I am so fortunate as to be confirmed by this com-
mittee, Senator, it would be a great honor.

Senator DEWINE. Please, for me, compare and contrast those
three positions. You have served in two of them. You would like to
serve in a third. What would be the differences, difference in mind-
set, difference in role, difference in function.

Mr. BYBEE. Thank you, Senator. I think it’s important—

Senator DEWINE. Difference in approach, excuse me.

Mr. BYBEE. I think it’s important to remind myself of what those
differences are. I have had the privilege of seeing many different
aspects of the law. I have been fortunate enough to be an advocate.
I was an advocate in private practice and with the Department of
Justice. I was a law professor for 10 years, and now I find myself
in a position of counsel to the Attorney General and to the White
House counsel in my current role at the Department of Justice.

As an advocate, I had an important task to represent accurately,
but vigorously, the interests of my client in courts of the United
States. As a law professor, I had a different role. I took on a dif-
ferent set of responsibilities when I first went to LSU and then
later to UNLV. My responsibility was to teach a new generation of
law students about the Constitution, about administrative law, the
Administrative Procedures Act and about civil procedure in the
Federal Courts of the United States.

I worked very hard at teaching them what the law says, but one
of the responsibilities of a law professor is to stretch the minds of
his students. It is to probe, to push to prod, to make them think
critically about the decisions that they are reading. That is a dif-
ferent kind of role.

And, as a faculty member, it was also my responsibility, as a re-
sponsible faculty member, to seek to publish. And as an academic,
one thing that academics do is challenge each other. We seek to ex-
plore the law in a way that is not the same that we would in a
judicial role. My role as a law professor is not necessarily to de-
scribe the law as it is, but again to examine critically, just as I
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have encouraged my students to do, to encourage myself and my
colleagues to think more critically about important and sometimes
controversial topics in the law.

A judge is neither a vigorous advocate nor a law professor. A
judge is not responsible for vigorously prodding the law and push-
ing it in directions that it hasn’t been pushed, but rather for re-
flecting on what Congress has said and how the Supreme Court
and other Federal Courts have interpreted that. It is a very, very
different role, Senator, and I hope that I will always keep that role
in mind.

Senator DEWINE. Mr. Bybee, did you feel that when you were a
law professor that part of the requirement of being a law professor
was to publish? You indicated that, and I have certainly heard that
from other professors. Is that part of the job?

Mr. BYBEE. Yes, Senator DeWine. Most academic institutions
have a “publish or perish” rule. It is generally a requirement for
tenure that one have published in responsible law journals, and
one way of attracting attention in the Nation’s student-edited law
journals is to take unusual positions or write about things that
haven’t been covered before, and that was a way, both of informing
myself as a law professor and challenging my students.

Senator DEWINE. It is totally irrelevant to today’s hearing, but
I have always found that to be, as a consumer and a parent of
eight children who are going to college or about to go to college, I
always find that to be rather irritating.

[Laughter.]

Senator DEWINE. As a parent who wants teachers in the class-
room who teach, and I like it that the teachers are challenging, but
what they publish I find to be rather irrelevant, but that is just an
aside from a crotchety parent, that is all.

Mr. BYBEE. As a law professor, Senator, it pains me to hear that,
but I acknowledge the truthfulness, nonetheless.

Senator DEWINE. I want you in the classroom challenging my
student. I do not care what you do outside of the classroom, frank-
ly.
I found your writings to be rather interesting, and so that is why
I asked the question about your writings and the difference be-
tween your role as a professor and your other two roles. So I think
I have found your answer to be interesting, but you are in the proc-
ess of stretching minds at that point.

Mr. BYBEE. That is exactly our role, and if I wasn’t doing that
as a law professor, Senator, I'm not doing my job.

Senator DEWINE. I understand.

Nothing further, Mr. Chairman.

Chairman HATcCH. Thank you.

We will turn to Senator Saxby, at this point.

Senator CHAMBLISS. Thank you, Mr. Chairman.

Actually, my questions have already been asked and have al-
ready been answered by Mr. Bybee with the very probing questions
that the Chairman had. My main concern, Mr. Bybee, is that both
our District Court and our Circuit Court judges come before us to
say that they are willing to interpret the Constitution as it reads,
and I think you have answered that very succinctly, that you are



22

not going to be putting your personal impressions into the decisions
you may make.

You are obviously very well-qualified, from an academic back-
ground, as well as your legal background. And it is encouraging to
me, as a lawyer, to see individuals of your competence, your quality
and your background willing to commit yourself to public service.
We look forward to your confirmation.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator Saxby. We appreciate
that. Senator Chambliss, I mean. I am so used to calling him
Saxby. But we are happy to have you on this committee. It is going
to make a great deal of difference to all of us, I think.

Mr. Bybee, I do not have any further questions. I know you very
well, and I know what a decent, honorable person you are, and I
support your nomination very strongly, as I hope everybody will on
this committee.

As you know from our meetings today, and earlier, you are aware
of how thorough this review process on, especially Circuit of Ap-
peals judges really is, but for all judicial nominees, and you put up
with a great deal, with intrusive and invasive questions and inter-
views. You have passed very tough scrutiny by the White House,
the Department of Justice, the FBI, the committee, and the Amer-
ican Bar Association as well, and you have satisfactorily and appro-
priately answered my questions today, and you will, no doubt, re-
ceive some written follow-up questions following today’s hearing.

As you know, Senator Kennedy has asked to question you after
the Secretary of State’s remarks up at the U.N. Senator Schumer
has also asked for time to ask you some questions. He said he will
be here at 11 o’clock. So I will ask you at this point to step aside,
so that we can move on to the other three judgeship nominees and
hear from the second panel, and then we will have you return as
soon as Senator Kennedy or Senator Schumer or any other Senator
on the Committee desires to question you.

Mr. BYBEE. Thank you very much, Mr. Chairman.

[The biographical information of Mr. Bybee follows.]



23

QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).
Jay Scott Bybee.

Position: State the position for which youn have been nominated.

Judge, United States Court of Appeals for the Ninth Circuit.

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Office:

Assistant Attorney General, Office of Legal Counsel
* U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC 20530

(262) 514-2051

Residence:
Henderson, NV

+

Birthplace: State date and place of birth.
October 27, 1953, Oakland, California.

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children. ’

Since 1986 I have been married to Dianna Jean Greer. Dianna teaches high school for
Arlington County Public Schools at the Arlington Career Center, 816 South Walter Reed
Drive, Arlington, VA 22204. We have four children, ages 14, 11, 10, and 8.

Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was
received.

[ attended the J. Reuben Clark Law School at Brigham Young University from 1977-80.
Ireceived a 1.D. (Cum Laude) in 1980.

I attended Brigham Young University from 1971-73 and 1975-77. Ireceived a B.A.
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(Magna Cum Laude, and with Highest Honors) in economics in 1977.

7. Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, nofi-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

2001-present Assistant Attorney General, Office of Legal Counsel, U.S. Department of Justice,

1999-2001
1999-2001
1991-98

1989-91

1986-89
1984-86
1982-98
1981-84

1980-81

1980

950 Pennsylvania Avenue, NW, Washington, DC 20530

Professor of Law, William S, Boyd School of Law, University of Nevada, Las
Vegas, 4505 Maryland Parkway, Las Vegas, NV 89154

Board of Directors, J. Reuben Clark Law Society, Las Vegas Chapter, Las Vegas,
NV

Professor of Law, Associate Professor of Law, and Assistant Professor of Law,
Paul M. Hebert Law Center, Louisiana State University, Baton Rouge, LA 70803

Associate Counsel to the President, The White House

“Attorney, Civil Division/Appellate Staff, U.S. Department of Justice, 950

Pennsylvania Avenue, NW, Washington, DC 20530

Attorﬁey~Advisor, Office of Legal Policy, U.S. Department of Justice, 950
Pennsylvania Avenue, NW, Washington, DC 20530

Member, Advisory Editorial Board, Sunstone Magazine, 343 N. Third West, Salt
Lake City, UT 84103 .

Associate, Sidley & Austin (now Sidley, Austin, Brown & Wood), 1501 K Street,
NW, Washington, DC 20005

Law clerk, the Honorable Donald S. Russell, United States Court of Appeals for
the Fourth Circuit, Donald Russell U.S. Courthouse, Spartanburg, SC 29301 and
Lewis F. Powell U.S. Courthouse 100 East Main Street, Richmond, VA 23219

Summer associate, Shearman & Sterling, 599 Lexington Avenue, New York, NY
10022
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1978

1977

10.
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Summer associate, Chapman, Duff & Paul, 1730 Pennsylvania Avenue, NW,
Washington, DC 20006

Summer associate, Ogden, Robertson & Marshall, 1200 One Riverfront Plaza
Louisville, KY 40202

Research assistant, Dr. Ronald Heiner, BYU Department of Economics, Provo,
UT 84602
Laborer, Heritage Homes, 5200 South State Street, Salt Lake City, UT

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None.

Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Professor of the Year (2000), William S. Boyd Law School, UNLV
Harry S. Redmon Professorship, Louisiana State University

Board of Editors and Member, Brigham Young University Law Review
University Scholar Honors, BYU

Edwin S. Hinckley Scholar, BYU

Phi Kappa Phi National Honor Society

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held i such groups.

Member of the State Bar of Nevada and Bar Association of the District of Columbia. I
served on the Board of Directors of the I. Reuben Clark Law Society (Las Vegas Chapter)
from 1999 to 2001. I was a member of the American Bar Association.

Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

State Date
Nevada ) May 31, 2001
District of Columbia December 21, 1981
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I was admitted to practice in Nevada in May 2001 under a new rule admitting full-time
law faculty without sitting for the bar (Nevada has no reciprocity). In order to assume my
present position at the Department of Justice, I was required to go on “inactive” status in
Nevada.

Court Date Admitted
Nevada Supreme Court May 31, 2001
District of Columbia Court of Appeals December 21, 1981
U.S. Supreme Court March 25, 1985
U.S. Court of Appeals for the Second Circuit March 23, 1987
U.S. Court of Appeals for the Fourth Circuit June 4, 1983

U.S. Court of Appeals for the Fifth Circuit August 1, 1986
U.S. Court of Appeals for the Ninth Circuit December 9, 1987
U.S. Court of Appeals for the Tenth Circuit February 5, 1987
U.S. Court of Appeals for the D.C. Circuit January 28, 1987

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any

‘action you have taken to change these policies and practices.

Educational Organizations
I served as advisor to the J. Reuben Clark Law Society and the Federalist Society at'the
William S. Boyd School of Law at UNLV (1999-2001)

1 also served as advisor to the College Republicans at UNLV (2000-01).

I was advisor to the National Moot Court Team at the Paul M. Hebert Law Center at
Louisiana State University (1994-97). i

Civic Organizations

1 have been affiliated with the Boy Scouts of America for several years in various
capacities. I served as Cubmaster of a pack in Baton Rouge, Louisiana (1995-98). Ialso
served as the advisor to an Explorer Post in Baton Rouge (1994-95).

Religious Qrganizations
My family and I are active members of The Church of Jesus Christ of Latter-day Saints.

The church has a lay organization in which the regular members fill all of the local
administrative positions. I have held numerous positions in the church over the past ten
years. These positions include: stake mission president, member of stake high council,
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ward young men’s president, counselor in bishopric, Sunday School teacher, high priest’s
group leader. I currently serve as a Sunday School teacher.

By virtue of our home ownership, we belong to the Sandy Ridge Community Association

in Henderson, NV (1998-present) and previously belonged to the Woodstone
Homeowners Association in Baton Rouge, LA (1991-98).

We belonged to a neighborhood pool in Baton Rouge, Magnolia Woods Pool (1994-98).
From about 1988 to 1991, we belonged to the Vienna Woods Pool in Vienna, VA.

So far as I know, none of these organizations, either formally or in practice, discriminates
on the basis of race, sex, or religion {except our church, which discriminates on the basis
of religion).

Published Writings: List the tifles, publishers, and dates of books, articles, Teports, or
other material you have written or edited, including material published on the Intemet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Book and Book Contributions

"Domestic Violence Clause” and "Child Sapport Recovery Act (1992)" in
ENCYCLOPEDIA OF THE AMERICAN CONSTITUTION (Leonard W. Levy, Kenneth L. Karst
& Adam Winkler, eds. 2d ed. 2000)

"George Sutherland” and "Owen J. Roberts" in THE SUPREME COURT JUSTICES:

[LLUSTRATED BIOGRAPHIES, 1789-1993 (Clare Cushman, ed. 1993)

RELIGIOUS LIBERTY UNDER THE FREE EXERCISE CLAUSE, US Departmém of Justice,
Office of Legal Policy, 165 pp. (1986)(co-authored with Lowell V. Sturgill)

Articles

Printz, the Unitary Executive, and the Fire in the Trash Can: Has Justice Scalia Picked
the Court’s Pocket?, 77 NOTRE DAME L. REV. 269 (2001)

Common Ground: Robert Jackson, Antonin Scalia and a Power Theory of the First
Amendment, 75 TUL. L. REV. 251 (2000)

The Tenth Amendment Among the Shadows: On Reading the Constitution in Plato’s Cave
23 HARV. J.L. & PUB. POLY 551 (2000)
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Agency Expertise, ALJ Independence, and Administrative Courts: The Recent Changes in
Louisiana’s Administrative Procedure Act, 59 LA. L. REV. 431 (1999)

Insuring Domestic Tranquility: Lopez, Federalization of Crime and the Forgotten Role of
the Domestic Violence Clause, 66 GEO. WASH. L. REV. 1 (1997)

The Equal Process Clause: 4 Note on the (NowjRelationship Between Romer v. Evans
and Hunter v. Erickson, 6 WM. & MARY BILL RTS. J. 201 (1997) (Symposium)

Who Executes the Executioner? Impeachment, Indictment and Other Alternatives to
Assassination, 2 NEXUS 53 (1997) (Symposium)

Ulysses at the Mast: Democracy, Federalism and the Sirens' Song of the Seventeenth
Amendment, 91 Nw. U.L. Rev. 500 (1397)

Substantive Due Process and Free Exercise of Religion: Meyer, Pierce and the Origins of
Wisconsin v. Yoder, 25 Cap. U.L. REV. 887 (1996) (Symposium)

Taking Liberties with the First Amendment: Congress, Section 5 and the Religious
Freedom Restoration Act, 48 VAND. L. REV. 1539 (1995)

Advising the President: Separation of Powers and the Federal Advisory Committee Act,
104 YALE L.J. 51 (1994)

Utah's Horseman: George Sutherland, XIII THE SUPREME COURT HISTORICAL
QUARTERLY 14 (No. 2 1992)

Note, Reverse Political Checkoff Per Se Illlegal as Violation of Federal Election
Campaign 4ct, 1980 B.Y.U. L. REV. 403

Comment, Profits in Subrogation: An Insurer’s Claim to Be More Than Indemnified,
1979 B.Y.U. L. REV. 145, reprinted in 30 FED'N INS. COUNS. Q. 249 (1980)

‘Columns

"The Legal Intractability of Pornography," 10 Sunstone 32 (June 1985)
"Solemn Promises Under Seal," 10 Sunstone 38 (March 1985)

"The Lawyer's Conflict, " 10 Sunstone 28 (February 1985)

“The Litigation Explosion: Rights Versus Duties," 9 Sunstone 47 (January/February
1984)

“The Supreme Court and the Religion Clauses, 1982-83," 8 Sunstone 47 (July/August
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1983)

"On the Constitution and the Family: From Status to Contract,” § Sunstone 48
{July/August 1983)

"Oedipus Lex: The Law and Psychiatry," 8 Sunstone 48 (May/June 1983)

"Courts, Congress, and Pregnant Persons”: The Logic of Discrimination,” 8 Sunstone 78
(January/April 1983)

"Government-Sponsored Nativity Scenes: Getting Christ Out of Christmas," 7 Sunsione
63 (November/December 1982)

“Government Aid to Education: Paying the Fiddler,” 7 Sunstone 61 (July/August 1982)
“The Supreme Court and the Religion Clauses, 1981-82," 7 Sunstone 61 (May/Tune 1982)
"Callister's Decision," 7 Sunstone 60 (March/April 1982)

"Judge Callister and the ERA," 7 Sunstone 59 (January/February 1982)

Book Reviews

Book Review, GREGORY A. PRINCE, POWER FROM ON HIGH: THE DEVELOPMENT
OF MORMON PRIESTHOOD, 19 Sunstone 60 (December 1996)

Book Review, JOHN KENNETH GALBRAITH, THE AGE OF UNCERTAINTY, Centwy 47
(1977)

Other Public Statements

I'have attached copies of the following public speeches or presentations that I have given:
“War and Crime,” Nevada District Court Conference, Reno, NV, April 26, 2002; Temple
Beth Ami, Rockville, MD, April 13, 2002; J. Reuben Clark Law Society, Washington,
DC, March 6, 2002 ’

“War and the Constitution: We Are All Hamiltonians Now,” The Federalist Society,
Washington, DC, February 21, 2002 .

“The Due Process Clause in Theory and Practice,” Nevada State Bar Administrative Law
Seminar, Las Vegas & Reno, April 19-20, 2001

“Relations Between the Judiciary and the State Legislature: Some Themes in Separation
of Powers,” Nevada Limited Jurisdiction Judges Seminar, Mesquite, January 24, 2001
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“We the People: The Citizen and the Constitution,” Clark County Law-Based Teacher
Education, Las Vegas, September 14, 2000

“The First Amendment in Television Journalism: Problem or Potential,” World
Television Journalism Conference, Las Vegas, June 27, 2000

“Liberty Versus Equality in the First Amendment: Some Recent Developments,” Nevada
State Bar Convention, San Francisco, June 22, 2000 )

“Federalism and the Shadows of State Power: On Reading the Constitution in Plato's
Cave,” Nevada Inn of Court, Las Vegas, June 7, 2000; J. Reuben Clark Law Society, Salt
Lake City, January 25, 2000

“Separation of Powers in Nevada,” Current Developments in Law and Public Policy,
UNLV, June 1,2000 7

“The Crumbling Wall Separating Church and State: Do School Vouchers Violate the
Establishment Clause and Does Govemment Funding for Faith-Based Social Services
Endanger Religious Freedom,” Anti-Defamation League, Las Vegas, February 24, 2000,

"The U.S. Supreme Court and the Constitution: The Year in Review," Keynote Address,
Constitutional Law Symposium, Brigham Young University Law School, October 17,
1997

Over the years, I have also given other speeches and participated in panel discussions. [
do not have copies of my remarks. (For example, in March 2002, T participated on a
panel at zu ABA Judges Confercnee, held in cooperation with Federal Judicial Center and
State Justice nsiitute, ox “The Role of the Courts in a Changing Society.”) From time to
time I have been called by the media for background or interviews. For example, I was
interviewed on a local cable news program, “Point of View Vegas™ (LV-1), in November
and December 2000 on the Florida presidential election. In April 2000, I was on the same
news program to discuss advertising and “shadow jury™ polling during the course of the
Binion murder trial. In April 1994, I was interviewed on a nationally syndicated radio
program, "The Gill Gross Show," on the Supreme Court's denial of certiorari in a case
involving FCC regulation of profanity on the airwaves,

Congressional Testimony: List any occasion when you have testified before a
committee or subcommittee of the Congress, including the name of the committee or
subcommittee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any written statement submitted
as testimony and the transcript of the testimony, if in your possession.

Testimony, Hearing before the House Government Operations Committee, February 14,
2002. 1testified on the President’s invocation of executive privilege with respect to
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internal documents prepared by federal prosecutors.

Testimony on NextWave Settlement, Hearing before the House Judiciary Committee,
December 6, 2001. 1 testified in favor of proposed legislation necessary to implement a
settlement of litigation so that the FCC could release spectrum to telecommunications
companies.

Testimony on Protecting Religious Liberty, Heariﬁg on H.R. 1691, the Religious Liberty
Protection Act, Before the Senate Judiciary Committee, September 9, 1999. I testified in

favor of Congress’s reliance on Section 5 of the Fourteenth Amendment to justify
adoption of the proposed Religious Liberty Protection Act.

Health: Describe the present state of your health and provide the date of your last
physical examination.

My health is excellent. Ihad a general physical in Fall 1998; I had a check-up in
connection with my attendance at Boy Scout camp in June 2001. T have a general
physical scheduled for May 28, 2002.

Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
written;

Not applicable.

(b)  ashort summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

Not applicable.

(¢}  ashort summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

Not applicable.

If any of the opinions or rulings listed were in state court or were not officially reported,

please provide copies of the opinions.

17.

Public Office, Political Activities and Affiliations:




32

(a)  List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

Assistant Attorney General, Office of Legal Counsel, U.S. Department of Justice (2001~
present). I was nominated by President George W. Bush and confirmed by the U.S.
Senate.

(b)  Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities.

In 2000, I served as Chairman of Nevada Lawyers for Bush-Cheney. My principal
responsibility was to contact attorneys in Nevada and encourage them to vote for George
W. Bush. I did not solicit any contributions and was not authorized to expend any
campaign funds.

In 1972, T was Vice-President of College Republicans at BYU. I served on the Utah
Valley Steering Committee for the Committee to Re-Elect the President and worked on
the advance for Vice President Agnew’s visit to BYU in October 1972.

Legal Career: Please answer each part separately.

(a) Describe chronologically your law practice and legal experience after graduation
from law school including:

(1) whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

From 1980-81, I served as law clerk to the Honorable Donald S. Russell of the United
States Court of Appeals for the Fourth Circuit.

2) whether you practiced alone, and if so, the addresses and dates;
No. I have never practiced alone.
3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature

of your affiliation with each.

From 1981 to 1984, I practiced Taw as an associate in the Washington, DC office of
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Sidley & Austin (which is now Sidley, Austin, Brown & Wood), 1501 K Street, NW,
Washington, DC 20005.

From 1984 to 1989, I was with the U.S. Department of Justice, 950 Pennsylvania Avenue,
NW, Washington, DC. 20530. From 1984-86, I was an attorney-advisor in the Office of
Legal Policy. From 1986 to 1989, I was an attorney on the Appellate Staff at the Civil
Division.

From 1989 to 1991, I was Associate Counsel to the President, The White House,
Washington, DC.

Between 1991 and 1998, I was on the faculty of the Paul M. Hebert Law Center at
Louisiana State University, Campus Drive, Baton Rouge, LA 70803, I was Assistant
Professor of Law from 1991 to 1994, Associate Professor of Law from 1994 to 1998, and
Professor of Law in 1998.

From 1999 to 2001, I was Professor of Law at the William S. Boyd School of Law,
University of Nevada, Las Vegas, 4505 Maryland Parkway, Box 451003, Las Vegas, NV
89154-1003.

Since November 2001, I have served as Assistant Attorney General for the Office of
Legal Counsel, U.S. Department of Justice, 950 Pennsylvania Avenue, NW, Washington,
DC 20530.

(b) (1) = Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

The Washington office of Sidley & Austin, where I practiced from 1981-84, handled
largely regulatory and antitrust matters and represented corporations such as Norfolk-
Southern Corporation, CSX Corporation, and AT&T. I worked on a broad range of
matters, including issues connected with the breakup of the Bell System, deregulation of
railroad rates on export coal, antitrust litigation, and export licensing. Most of my work
involved civil litigation in federal courts or before the Interstate Commerce Commission.

As an attorney-advisor in the Office of Legal Policy at the Department of Justice (1984-
86), I represented the office on various interagency and intra-departmental committees. 1
also worked for a time on judicial selection. Another attorney and I co-authored a study,
subsequently published by OLP, on religious liberty under the Free Exercise Clause; I
also worked on other matters involving religious liberty. Towards the end of my time at
OLP, I wrote a brief and argued a case before the U.S. Court of Appeals for the Federal
Circuit.

The Appellate Staff in the Civil Division of the Department of Justice represents the
United States in civil matters before the U.S. Courts of Appeals and, occasionally, in
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matters before state appellate courts. The staff also makes recommendations to the
Solicitor General on cases that might be appealed to the U.S. Supreme Court and prepares
first drafts of briefs. During my three years on the staff (1986-89), I was the principal
author of the government’s briefs in more than 25 cases. I also worked with other
attornieys in the office and with attorneys in the office of the Solicitor General on seven
matters that were filed in the U.S. Supreme Court. I argued cases before the Second,
Third, Fifth, Ninth, Tenth, Eleventh and Federat Circuits.

As Associate White House Counsel (1989-91), I reviewed enrolled bills, executive
orders, and proclamations to be signed by the President for form and constitutionality. I
reviewed financial disclosure and FBI background checks for presidential appointees. 1
also worked on most litigation matters involving the White House (except for Iran-
Contra) and served as the White House liaison to the Solicitor General’s working group
on civil justice reform.

At the law schools at both Louisiana State University (1991-98) and the University of
Nevada, Las Vegas (1999-2001), I taught Civil Procedure I & II, Constitutional Law I &
II, Administrative Law and seminars on religious liberty and separation of powers. I
consulted occasionally with attomeys in Washington, DC; Louisiana; and Nevada~largely
on appeals and petitions for writs of certiorari. In this capacity, I have represented
individuals, a private school, and the Clarendon Foundation (a public interest foundation;
all matters on which I worked for Clarendon were pro bono).

In my current position, I supervise a staff of about twenty-one attorneys. The Office of
Legal Counse! (OLC) has principal responsibility for providing legal advice to the
Attorney General on constitutional, statutory, and regulatory questions. OLC reviews
orders to be issued by the President or the Attorney General for form and legality. We
also advise the White House and executive branch agencies on constitutional and
statutory matters, and OLC is frequently the final arbiter of legal disputes within the
executive branch.

) Describe your typical former clients, and mention the areas, if any, in
which you have specialized. )

At Sidley & Austin, my primary clients were railroads, including Norfolk-Southern and
C8X Corporation and their subsidiaries; AT&T; and various smaller corporations. I
specialized in general litigation, antitrust counseling, and administrative practice under
the Administrative Procedure Act.

As an attorney with the Department of Justice between 1984 and 1989, I represented the
President, the Attorney General, and various executive agencies. I handled civil appellate
litigation, which typically involved questions of constitutional and statutory construction.
I worked on several matters involving the religion clauses of the First Amendment.

During the time I taught at LSU and UNLV, 1 served as co-counsel or as a consultant to
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several attorneys. My assistance was sought on questions of constitutional and
administrative law.

(€) (1)  Describe whether you appeared in court frequently, occasionally, or not at
all. Ifthe frequency of your appearances in court varied, describe each
such variance, providing dates.

During the time that T was with Sidley & Austin, I appeared in court once, on a pro bono
matter. While I was with the Department of Justice (1984-89) I was frequently before
U.S. Courts of Appeals. Ihave argued cases before the Second, Third, Fifth (three cases),
Ninth (two cases), Tenth, Eleventh (two cases), and Federal Circuits (two cases). 1 was
not before any court during the two years I served at the White House. During the period
when | was teaching, I was involved in several cases as an attomey for a party, as an
attorney for an amicus, or as a consultant.

(@)  Indicate the percentage of these appearances in
(A)  federal courts;

92%.
(B)  state courts of record;

8%.
(C)  other courts.

Targued twelve cases before federal courts of appeals and one case before the D.C. Court
of Appeals. I have appeared as counsel (but have not argued) in several cases before the
U.S. Supreme Court. I have served as a consultant or expert witness in cases before
Nevada state courts.

(3)  Indicate the percentage of these appearances in:
(A)  civil proceedings;

100%.
(B)  criminal proceedings.

0%.

All of the cases in which I argued before the court were in civil matters. Several of these
cases, however, while technically on the civil docket, arose out of criminal investigations.
I also consulted with a Nevada attorney on a pro bono basis in a criminal case; that case
was resolved without going to trial



36

3) State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

All of the cases in which I argued were handled on appeal. Of the thirteen cases I have
argued before federal courts of appeals or the D.C. Court of Appeals, we settled one case
before the court issued an opinion and judgmeiit. In all of the cases that I argued, I served
as chief counsel.

(4)  Indicate the percentage of these trials that were decided by a jury.
Not applicable.

(d)  Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

I have been formally involved in the preparation of thirteen matters before the U.S.
Supreme Court. I have worked on seven petitions for certiorari or jurisdictional
statements and three briefs on the merits. I have filed two briefs as amicus and four
oppositions to petitions for certiorari. I have provided copies of my briefs in the
following cases:

United States v. Morrison, 529 U.S, 598 (2000) (Challenge to constitutionality of
Violence Against Women Act) (Brief for Clarendon Foundation as Amicus Curiae; pro
bono).

City of Boerne v. Flores, 521 U.S. 507 (1997) (Challenge to constitutionality of the
Religious Freedom Restoration Act) (Brief for Clarendon Foundation as Amicus Curiae;
pro bono).

Richard v. Hinson, No. 95-1469. (Equal Protection challenge to Equal Access to Justice
Act restrictions on net worth) (Petition for Certiorari and Reply).

Branton v. Federal Communications Commission, No. 93-1047 (Challenge to FCC ruling
on profanity in public broadcasts) (Petition for Certiorari and Reply).

Sakaria v. Trans World dirlines, No. 93-1498 (Suit for tort damages following terrorist
attack) (Petition for Certiorari and Reply).

Sakaria v. Allstate Life Insurance Co., No. 92-489 (Challenge to Rule 11 sanctions)
(Petition for Certiorari and Reply).
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Bowen v. Kendrick, 487 U.S. 539 (1988) {Establishment Clause challenge to Adolescent
Family Life Act) (Jurisdictional Statement, Brief on Merits, and Reply Brief).

United States v. Hohri, No. 88-215 (Suit for reparations by Japanese-American internees)
(Opposition to Petition for Certiorari).

Christoffersen v. Collins, No. 88-1513 (Challenge to discharge from Air National Guard)
(Opposition to Petition for Certiorari).

Nash v. Sullivan, No. 88-1906. (Challenge based on claim to ALJ decisional
independence) (Opposition to Petition for Certiorari).

United States v. Hohri, 482 U.S. 64 (1987) (Suit for reparations by Japanese- American
internees) (Petition for Certiorari, Reply Memorandum, Brief on the Merits, and Reply
Brief).

Kurtz v. Baker, No. 87-1581 (Free speech challenge to congressional chaplains)
(Opposition to Petition for Certiorari).

Russoniello v. Olagues, No. 86-1217 (Equal protection challenge to U.S. Attorney
election fraud investigation) (Petition for Certiorari, Brief on the Merits, and Reply
Brief).

(e)  Describe legal services that you have provided to disadvantaged persons or on a
_ pro bono basis, and list specific examples of such service and the amount of time
devoted to each. :

During the time that I was at Sidley & Austin, I worked on a couple of matters, two were
small; one, more substantial. In my first year of practice I was approached by a friend
who was a student at Georgetown University and had been sued in small claims court by
a former roommate. She was quite nervous because her former roommate was a law
student and was making all kinds of demands. I worked through the list of demands with
my friend and accompanied her to small claims court. In the District, small claims court
claimants were required to meet with a mediator. We spent an hour or twb with the
mediator and worked out a settlement of all the claims. Although this was a small case, I
have never had a more appreciative client, and I learned a valuable lesson (which I have
tried to convey to my students) about the value of alternative dispute resolution. I
probably spent four to five hours on the matter.

T also worked briefly with another friend, a Jamaican restaurant worker who had been
arrested for carrying a2 knife and possession of marijuana. My friend maintained that the
marijuana was planted on him; he admitted that he was carrying a knife, which he used in
his restaurant job to open boxes. Itook him fo my apartment and got him cleaned up and
fed. Later, we helped him move apartments. I talked briefly with his case worker in the
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public defender’s office and offered my legal assistance. 1lost track of my friend after
that and do not know what became of his case. Ispent a couple of hours on this matter.

While I was an associate at Sidley & Austin, another associate and I accepted an appeal in
a case that had been handled at trial by Neighborhood Legal Services. In this landlord-
tenant case, I represented Muriel Cardenas, the last tenant of a building on Sixteenth
Street in the District of Columbia. According to Ms. Cardenas, the owner of the building,
the Jonathan Woodner Co., wished to convert the building to condominiums and rather
than offering Ms. Cardenas and others the accommodations required by the D.C.
condominium conversion law, it tried to force the tenants out. Ms. Cardenas resisted, but
‘Woodner eventually closed and fenced the building. The trial court had held that Ms.
Cardenas had relinquished her lease. We argued on appeal that she had been forced out
and emphasized that relinquishment is a voluntary act, and Ms. Cardenas had not left her
apartment voluntarily. We were concerned that if the judgment stood, Ms. Cardenas’s
rights in a related tort suit against the Woodner Co. might be affected. The D.C. Court of
Appeals affirmed the trial court, but in a concurring opinion one of the judges stated that
the judgment should not affect Ms. Cardenas’s rights in other litigation. Ms. Cardenas
and other tenants subsequently won a multi-million dollar judgment against Woodner Co.
I spent over 200 hours on her appeal. My appeal of Ms. Cardenas’s case was not reported
in a published opinion, but her plight and subsequent tort suit were described in
newspaper articles. See “Tenant Clings to Apartment in Empty Building,” Wash. Post,
April 18, 1981, p. B1; “Damages Awarded In Condo Lawsuit; Jury Gives Park Tower
Tenants $15.9 Million,” Wash. Post, May 13, 1989, p. E1.

As an attorney at the Department of Justice or at the White House, I did not engage in
litigation-related pro bono activities. Idid, however, judge several intra-mural moot
court competitions at Georgetown University Law Center, spending several hours reading
briefs and judging oral arguments. During the time I taught at Louisiana State
University, I was not a member of the of the Louisiana bar, so I did not engage in any pro
bono local litigation-related activities. In 1996, I filed an amicus brief in the U.S,
Supreme Court in City of Boerne v. Flores, 521 U.S. 507 (1997), on behalf of the non-
profit Clarendon Foundation. I probably spent thirty to forty hours on the project. I
participated as a speaker or panelist at CLE programs and conferences for administrative
judges, serving without compensation. I spent from two to twenty hours in preparation
for each presentation.

Shortly after I joined the faculty at UNLV in January 1999, I was approached by a young
attorney in Las Vegas about advising him in a criminal matter. The client had been
arrested under one of the old vagrancy statutes still on the books in Nevada (specifically,
the crime of “annoying or molesting a minor”). The client was accused of talking with a
sixteen year old in a boorish fashion in a book store and sandwich shop, but he did not
touch or threaten her, nor did he make any attempts to call her or talk with her again. My
analysis was that he had not “molested” her in any way in which we usually use that term;
the city, evidently, was charging him with “annoying” a minor. In my view, the statute
gave no notice of what kind of conduct was prohibited, and the statute was
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unconstitutionally vague and overbroad. I worked with the principal counsel to develop
our strategy. I called the director of the local office of the American Civil Liberties
Union and invited the ACLU to attend a meeting with the prosecuting attorneys. The
ACLU sent a representative to our meeting. We met with the prosecuting attorneys and
urged them to drop the case. Itook the lead in those discussions. Initially, the
prosecuting attorneys refused to drop the charges, so we went to court and set a briefing
schedule for the issue. 1 drafted a brief challenging the constitutionality of the statute.
The city ultimately offered to dismiss the charges before we filed our brief. (For reasons
of client confidentiality, I would prefer not to name the client. I would be happy to
disclose the names of the principal counsel and counsel for the ACLU.) I spent at least
forty hours on the case. In December 1999, I also filed an amicus brief in United States v.
Morrison, 529 U.S. 598 (2000), on behalf of the non-profit Clarendon Foundation. [
spent thirty to forty hours on the brief.

I have offered my services as a teacher to community and civic groups and have spoken
on many occasions to Girl Scouts, Boy Scouts, Cub Scouts, churches and synagogues,
elementary school classes, high school students, and history and government teachers. 1
have also spoken to law students, lawyers groups, the Nevada Inns of Court, and civic
groups such as the Rotary. In both Louisiana and Nevada, I taught pro bono in
Continuing Legal Education (CLE) programs on matters involving administrative and
constitutional law.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counse! and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if’
unreported;

(b)  adetailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

() the party or parties whom you represented; and

(d)  describe in detail the nature of your participation in the litigation and the final
disposition of the case.

For each of the following cases, I was the principal author of at least one of the briefs
filed in the case. Where possible, I have listed the most recent address available in the
Martindale-Hubbell directory; otherwise, I have listed the last address I have for principal
counsel of other parties in the case.
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1. Hohriv. United States, 847 F.2d 779 (Fed. Cir.), cert. denied, 488 U.S. 925 (1988).
This was a class-action suit for reparations by 120,000 Japanese-Americans interned
during World War II. The suit was originally filed in the U.S. District Court in the
District of Columbia. The district court dismissed the suit on the grounds that the statute
of limitations had run. The D.C. Circuit reversed on the grounds that the statute of
limitations had been tolled because the Solicitor General had misled the U.S. Supreme
Court in the cases of United States v. Hirabayashi (1943) and United States v. Korematsu
(1944). Ibecame involved in the government’s suggestion for rehearing en banc and then
worked on the brief in the Supreme Court. The Court reversed on the grounds that the
appellants should have appealed to the Federal Circuit, not the D.C, Circuit. I wrote the
brief for the United States on remand to the Federal Circuit, and on March 8, 1988, 1
argued the case before the Federal Circuit. In a split decision, the Federal Circuit
dismissed the suit on the grounds that the statute of limitations had run. In August 1988,
Congress voted reparations to the Japanese Americans in Pub. L. No. 100-383. The
panel in the Federal Circuit consisted of Judges Rich, Nies, and Baldwin. Principal
counsel for the plaintiffs was Benjamin Zelenko, Baach, Robinson & Lewis, One Thomas
Circle, Washington, DC 20005. (202) 833-8900.

2. - Orantes-Hernandez v. Thornburgh, 919 F.2d 549 (5th Cir. 1990). This was a class-
action by Salvadorans intercepted by U.S. immigration officials. The plaintiffs sought
various relief against INS; probably the most prominent relief sought was a requirement
that INS give Salvadorans notice of their right to apply for political asylum, thereby
requiring that INS treat Salvadorans differently from other aliens. The district court
found against the United States on nearly all claims. I co-authored the brief for the
United States (the named defendants included Attorney General Dick Thornburgh and the
Immigration and Naturalization Service) and argued the appeal before the U.S. Court of
Appeals for the Ninth Circuit on September 12, 1989. The panel consisted of Judges
Schroeder, Beezer and Vukasin, and it affirmed the decision of the district court, Lead
counsel for the plaintiffs was Mark Rosenbaum, ACLU Foundation of Southern
California, 1616 Beverly Blvd, Los Angeles, California 90005, (213) 977-9500.

3. High Tech Gays v. Defense Industrial Security Clearance Organization, 895 F.2d 563
(Sth Cir.), rehearing denied, 909 F.2d 375 (9th Cir. 1990). This was a challenge to the
Defense Department’s security clearance procedures for DoD contractors. Under DoD
procedures, the Defense Investigative Service conducts background checks before DoD
will issue a security clearance to the employees of DoD contractors working on classified
projects. If the Service finds adverse information, it will conduct an expanded
background investigation and a personal interview. The expanded investigation could
delay the issuing of the security clearance for weeks or months. The plaintiffs argued that
DoD considered evidence of homosexual behavior to be adverse information and
challenged DoD’s procedures under the Equal Protection Clause of the Fifth Amendment.
The district court held in favor of the plaintiffs. I briefed the case for the Defense
Industrial Security Clearance Organization and its director, the Defense Investigative
Service and its director, and the Secretary of Defense, and argued it December 16, 1988,
before a panel consisting of Judges Brunetti, Leavy and Curtis. The Ninth Circuit
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reversed the judgment of the district court and held in favor of the DoD defendants. Lead
counsel for the plaintiffs was Richard Gayer, 5 Lindsay Circle, San Francisco, California
94114. (415)821-1716.

4. National Grain and Feed Association v. Occupational Safety and Health
Administration, 858 F.2d 1019 (5th Cir. 1988), on rehearing, 866 F.2d 717 (5th Cir.
1989) (per curiam), on petition for enforcement, 903 F.2d 308 (5® Cir. 1990). This was a
challenge to a final rule issued by OSHA dealing with grain handling. The rule provides
minimum requirements for the control of fires, explosions, and related hazards in grain
handling facilities I represented OSHA and the Secretary of Labor, briefed the case, and
argued it on June 8, 1988, before a panel of Judges Garza, Williams and Smith. The Fifth
Circuit upheld most of the rule. We filed a petition for rehearing and a suggestion for
rehearing en banc, and the court issued an amended opinion that responded to our
petition, Lead counsel for the numerous parties involved in the appeal were Marc
Fleischaker, Arent, Fox, Kintner, Plotkin & Kahn, 1050 Connecticut Avenue, NW,
Washington, DC 20036. (202) 857-6000; Randy Rabinowitz, 5818 Sherrier Place NW,
Washington, DC 20016. (202) 362-3817; and David Vladeck, Public Citizen Litigation
Group, Suite 700, 2000 P Street, NW, Washington, DC 20036. (202) 588-1000.

5. DeCuellar v. Brady, 881 F.2d 1561 (11th Cir. 1989), cert. denied, 498 U.S. 895
(1990). In this suit, Mrs. DeCuellar sought a writ of mandamus against the Secretary of
Treasury to issue her a license to redeem bonds issued by the Republic of Cuba in 1937.
These bearer bonds had been frozen by presidential order under the Trading With the
Enemy Act and the Cuban Assets Control Regulations. The district court held that Mrs.
DeCuellar was entitled to a license under the regulations. The Eleventh Circuit, in a
panel of Judges Fay, Hatchett, and Hoffiman, reversed. Irepresented the Secretary of the
Treasury, briefed the case, and argued it on May 23, 1989. Principal counsel for the other
parties were Alexander Arandia, Arandia & Perez, 1313 Coral Way, Miami, Florida
33145, and Christian Keedy, Aran, Correa & Guarch, 710 South Dixie Highway, Miami,
Florida 33146. (305) 665-3400.

6. Medical Center Hospital v. Bowen, 839 F.2d 1504 (11th Cir. 1988). The Medical
Center Hospital of Punta Gorda, Florida sought reimbursement under the Medicare
program for certain expenses. HHS allowed reimbursement under its regulations, but
denied payment of the hospital’s costs in excess of the amount provided by regulation.
The district court held in favor of the hospital, and the Eleventh Circuit affirmed. The
panel consisted of Judges Tjoflat, Anderson and Moore. Representing the Secretary of
HHS, 1 briefed the case and argued it on August 3, 1987. Opposing counsel was Carel
Hedlund, Ober, Kaler, Grimes & Shriver, 120 East Baltimore Street, Baltimore, Maryland
21202. (410) 685-1120.

7. Piechowicz v. United States, 885 F.2d 1207 (4™ Cir. 1989). Mr. and Mrs. Piechowicz
were employed at a hotel in Baltimore when they witnessed drug activity. Shortly before
they were called to testify during a suppression hearing, the Piechowiczes were
threatened. They reported the threat fo a DEA agent and an Assistant U.S. Attorney. A
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week before they were scheduled to appear as government witnesses in a criminal trial,
Mr. Piechowicz and his sister (who evidently was mistaken for Mrs. Piechowicz) were
murdered at the hotel. Mrs. Piechowicz brought suit against the United States, the DEA
agent and the Assistant U.S. Attorney under Bivens and the Federal Torts Claims Act for
failure to protect the Piechowiczes and to place them in the Federal Witness Protection
Program. The district court dismissed the Bivens claims against the individual defendants
on the basis of qualified immunity; it dismissed the suit against the United States under
the FTCA on the basis of the “discretionary function™ exception in the FTCA. 1 briefed
the case for the United States and its employees but did not argue the case because of a
conflict in my schedule. The court of appeals (Judges Ervin, Murnaghan, and Young)
affirmed the judgment of the district court. Opposing counsel was Stephen N. Goldberg,
Cohn, Goldberg & Deutsch, 600 Baltimore Avenue, Towson, MD 21286. (410) 296-
2550.

8. Williams v. Secretary of the Navy, 787 F2d 552 (Fed. Cir. 1986). Williams was a
member of the U.S. Navy who was court-martialed for drug use. He brought this suitasa
collateral attack on his general discharge. His appeal raised issues as to whether he had
exhausted his administrative remedies, whether a unit sweep urinalysis violated the
Fourth Amendment, and whether introduction of a urinalysis test violated the Fifth
Amendment. Representing the Secretary of the Navy, I briefed the case and argued it
December 1, 1985, before Judges Markey, Baldwin and Nies of the Federal Circuit. The
court upheld the court martial. Opposing counsel was Edward F. Halloran, 5233 Princess
Anne Road, Virginia Beach, Virginia 23452, (757) 456-5757

9. Trichilo v. Secretary of Health and Human Services, 832 F.2d 743; 823 F.2d 702 (2d
Cir. 1987); and Allen v. Bowen, 821 F.2d 963 (3d Cir. 1987). These were casss in the
Second and Third Circuits raising identical issues. The issue was whether under the
Equal Access to Justice Act, which provides that attorneys fees may be awarded against
the United States when the government’s position was not substantially justified,
inflationary adjustments to the $75 cap were to be calculated by reference to the original
date of enactment (1981) or the effective date of the present act (1985). In Trichilo, we
also disputed whether the Act required the United States to pay for counsel’s time
litigating the attorney’s fees question as well. Irepresented the Secretary of HHS, and
briefed and argued these cases, which were argued on consecutive days, May 15-16,
1987, before panels of the Second (Judges Van Graafeiland, Pratt and Altimari) and
Third (Judges Gibbons, Mansmann and McCune) Circuits. Both courts ruled against our
position. Counsel were James Baker, Baker & Clark, 1104 State Tower Building,
Syracuse, New York 13202; and Eric Fisher, Community Legal Services, Law Center
North Central 3638 N. Broad Street, Philadelphia, Pennsylvania 19140, (215) 923-4357.

10. Fleetwood Enterprises, Inc. v. United States Department of Housing and Urban
Development, 818 F.2d 1188 (5th Cir. 1987) and No. 87-1987 (5th Cir.). HUD brought
an action under the National Manufactured Housing Construction and Safety Standards
Act against Fleetwood for inadequate construction. Fleetwood sought an injunction
against the HUD proceeding in a federal district court in Texas on the grounds that HUD
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had announced that it would conduct a formal, adversarial hearing; Fleetwood argued that
HUD could only conduct an informal, nonadversarial hearing. I represented HUD and
briefed and argued this case on March 15, 1987, before a panel (Judges Rubin, Randall
and Johnson) of the Fifth Circuit. We prevailed in that case. On remand, the district
court again enjoined HUD, so we returned to the Fifth Circuit to enforce the mandate. I
argued the case a second time before the same panel on September 7, 1988. HUD and
Fleetwood settled the case, and we withdrew our appeal. Opposing counsel was
Lawrence Henneberger, Arent, Fox, Kintner, Plotkin & Kahn, 1050 Connecticut Avenue
NW, Washington, DC 20036. (202) 857-6000.

I would like to add to this list attorneys and academics with whom I have worked since I
entered teaching in 1991. These are familiar with my scholarly work and/or my work as a
consultant.

William R. Corbett, Paul M. Hebert Law Center, Louisiana State University, Baton
Rouge, LA 70803-1000. (225) 578-8701. (Professor Corbett is a former colleague who
is familiar with my teaching and scholarship.)

Frederick M. Gedicks, J. Reuben Clark Law School, Brigham Young University, Provo,
UT 84602 (801) 378-4533. (Professor Gedicks is familiar with my scholarship.)

Stuart P. Green, Paul M. Hebert Law Center, Louisiana State University, Baton Rouge,
LA 70803-1000. (225) 388-8701. (Professor Green is a former colleague who is familiar
with my teaching and scholarship.)

John T. Kelleher, Kelleher & Kelleher, 700 South Third Street, Las Vegas, NV 89101,
(702) 384-7494. (1 worked, pro bono, with Mr. Kelleher on a criminal case brought
under a Nevada statute we believed was unconstitutional.)

Ronald D. Maines, Maines & Loeb, 1827 Jefferson Place, NW, Washington, DC 20036.
(202) 223-2817. (I consulted with Mr. Maines on several matters in the courts of appeals
and the U.S. Supreme Court.) ,

John O. McGinnis, Benjamin N. Cardozo School of Law, Yeshiva University, 55 Fifth
Avenue, New York, NY 10003. (212) 790-0318. (Professor McGinnis is familiar with
my scholarship. He is also a former Deputy Attorney General for the Office of Legal
Counsel.) o ’

Steven D. Smith, Robert & Marion Short Professor of Law, Notre Dame Law School, P.O
Box R, Notre Dame, Indiana 46556-0780. (219) 631-3090. (Professor Smith is familiar
with my scholarship.)

Carl Tobias, William S. Boyd School of Law, University of Nevada, Las Vegas, 4505
Maryland Parkway, Box 451003, Las Vegas, NV 89154-1003. (702) 895-2405.
(Professor Tobias is a former colleague who is familiar with my teaching and
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scholarship.)

Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

No.

Party to Civil or Administrative Proceedings: State whether you, or any business of
which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest.” Do not list any proceedings in which
you were a guardian ad /item, stakeholder, or material witness.

None,

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

T will, of course, recuse myself from any matter in which I or my wife or my children
would have a financial interest. In'the event that any matter came before me that would
present a potential conflict of interest, I would consult with appropriate ethics officials at
the Administrative Office of the U.S. Courts. [intend to adhere to the guidelines of the
Code of Judicial Conduct. )

Outside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during

your service with the court? If so, explain.

T have a contract for a book (for which I am a co-author) with Greenwood Press of
Westport, Connecticut. I will be surprised if there are any royalties from this project.
This is an academic book and part of a larger series on the U.S. Constitution. The book is
likely to find its way only into academic libraries.

It is conceivable, though I have not entered into any agreements or afrangements, that I
would teach a law school class from time fo time.
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Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

Please find attached a copy of Form AO-10(w), “Financial Disclosure Report.”

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

I have attached the net worth statement and appropriate schedules.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

No.
(a) If so, did it recommend your nomination?
Not applicable.

(b)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

In November 2001, Judge Procter Hug of the Ninth Circuit announced that he would take
senior status in January 2002. In Januery or February, the White House contacted me and
asked whether I would be interested. Sometime in April, the White House informed me
that if T successfully completed the background investigation that I would be nominated.

(c) Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all
.assets (including bank accounts, real estate, securities, trusts, investments, and other financial
holdings) all liabilities (including debts, mortgages, loans, and other financial obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES

Cash on hand and in banks K [#tv Notes payable to banks-secured Ll

U.S. Government securities-add schedule Notes payable to banks-unsecured

Listed securities-add schedule 13 500] Notes payable to relatives

Unlisted securities—add schedule Notes payable to others

Accounts and notes receivable: Accounts and bills due

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubtful Real estate mortgages payable-add schedule 170 |50¢

Real estate owned-add schedule 2241000 Chattel mortgages and other liens payable

Real estate mortgages receivable Other debts-itemize:

Autos and other personal property EFAVIL

Cash value-life insurance /3040

Other assets itemize: ‘

A af/’n.mw}/l‘f/}': (sce schedmiv) 253090

Buenn Lenes |5v0
Total habilities 13 Y
Net Worth virl i

Total Assets £34 569 Total liabilities and net worth §34100¢

CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor / Are any assets pledged? (Add schedule) /
On leases or contracts Are you defendant in any suits or legal 1
,Q / actions? Q/

Legal Claims S" Have you ever taken bankruptey? §

Provision for Federal Income Tax / 7

Other special debt / /




47

JAY SCOTT BYBEE
Financial Statement
Net Worth Schedules (rounded to nearest $500)

ASSETS

Cash in Bank Accounts
Bank of America $ 7,000
UBS/PaineWebber Money Market 11,000
Campus Federal Credit Union (children’s accounts) 20,000
Campus Federal Credit Union (our accounts) 2,000
Departrment of Justice Federal Credit Union 6,000

Listed Securities
Common Stocks

Walt Disney Co. Common Stock 2,500

General Electric Co. Common Stock 4,000

Intel Corp. Common Stock 6,000

Southern California Edison Common Stock 1,000
Insurance

Acacia Life Insurance/Whole Life Policy

(cash surrender value) 12,600

American General Insurance 1,000
Retirement/IRA

Washington Mutual Investors (IRA) 11,000

Fidelity Destiny (IRA) 6,000

TIAA-CREF (retirement fund) 60,500

VALIC (retirement fund) 93,000

Canseco Annuity 17,000

Thrift Savings Program (TSP) 65,500

Partnership
Buena Lanes (Spouse; passive income only) 500

Real Estate Owned

Residence, Henderson, NV 275,000
Tahoe Seasons, South Lake Tahoe, CA (time share) 500
LIABILITIES
Real Estate Mortgages
Bank of America (Henderson, NV residence) 170,500

Note payable to Bank (secured)
Campus Federal Credit Union (car loan) 6,500
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Repor! required by the Ethics in

40-10 (). FINANCIAL DISCLOSURE REPORT Government Act of 1978, as amended
L 5 US.C. App. 4, Sec. 101-112
Rev. 1/2000 Nomination Report ¢ tié )
1. Person Reporting (Last nante, first, middle initial} 2. Court or Organization . 3. Date of Report
Bybee, Jay $. V.8, Court of Appeals, Ninth ¢ 05/22/2002
4 Title (drticle 1/l judges indicate active or senior . 5. Report Type (check type) 6. Reporting Period
Status; magistrate judges indicate 0170172001
22/200
Jull o part-time) x Date _05/22/2002 -
U.S. Court of Appeals Judge isiat Annual Finat 9s/01/2002
7. Chambers or Office Address 8. On the basis of the information contained in this Report and any
modifications pertaining thereto, it is in my opinion, in compliance
Office of Legal Counsel, 3266

with applicable Jaws and regulations.
U.S. Department of Justice

Washington, DC 20530 Reviewing Officer Date

IMPORTANT NOTES: The insiructions accampanying this form must be followed, Complere aff parts,
checking the NONE box for each section where you have no reporiable informarion. Sign on the last page.

. POSITIONS  (Reporting individual ouly; sce pp. 9-13 of Instructions.}

POSITION NAME OF ORGANIZATION/ENTITY
NONE  (No reportable positions.)

1 professor of Law william S. Boyd Law School, University of Nevada, Las Vegas
2 Consultant Terry Care, Esg. of Hunterton & Associates
3

. AGREEMENTS (Reporting individual only: see pp.14-16 of Instructions.j
DATE PARTIES AND TERMS
NONE (No reportable agreements.)

1 zoo1 Leave of absence from University of Nevada, Las Vegas
2 1999 Contract with Greenwood Press as co-author for book on comstitution
3 1991 TIAA-CREF, academic refirement program

. NON-INVESTMENT INCOME  (Reporting individual and spouse: see pp. 17-24 of Insiructions.}

DATE SOURCE AND TYPE GROSS INCOME
, NONE  (No reportable non-investment incosne.) {youss, not spouse’s)
2001 University of Nevada, Las Vegas $114,000
2001 Olson/Ballard
2000 University of Nevada, Las Vegas 108,000
2000 Hunterton & Associates

7,100
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Name of Person Reporting
TINANCIAL DISCLOSURE REPORT | Bybee, Jay S.

Date of Report
05/22/2002

V. REIMBURSEMENTS -~ transportation, lodging, food, entertainment.
(Includes those to spouse and dependent children. See pp. 25-8 of Instructions.)

SOURCE DESCRIPTION
NONE (No such reportable reirmbursements.)

1 Exempt

V. GIFTS

(Includes thase ta spowse and dependent children. See pp. 29-32 of Instructions.)

SOURCE DESCRIPTION
NONE  (No such reportable gifts.)

1 Exenpt

VALUE

1. LIABILITIES

scludes those of spouse and dependent children. See pp 33-35 of Instructions.}

CREDITOR DESCRIPTION
j NONE (Ne reportable labilities.)

1  Bank of America Mortgage on home/rental im Hendersonm,

VALUE COD1

ny M

AL CODES:)=815,000 or Iess K=815,001-550,000 1=$50.001 to $100,000 M=5100,001-5250,000

N=§250,001-$500,000

0=5500,061-51,000,000 P1=$1,000.001-85,000,000 P2=85000,001-525,000,000 P3=525,000,001-$50,000,000 P4=550,000,001 or morc
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Date of Repart
05/22/2002

Name of Person Reporting

(includes thase of spause and

ViL. Page | INVESTMENTS and TRUSTS — income, value, transactions dependent children. See pp. 36-54 of Instructions.)

A B. c. D
Description of Assets Incomf durin‘g Gross value | Transactions during reporting period
N N reporting period stend of
{including trust assets) seporting
period
) &3] 1 @ [} If not exempt from disclosure
Amount | Type Valve| Value | Type
Place "(X)" after eack asset Code |{eg. Code [Method{ {e.2., buy, @ @ @ (o
exempt from prior disclosure. (AH) |dividend, |(5P) [Code |sell, panial Date: [ Value|Gain | Ideatity of
rent ar @W) |sale, Month- | Code |Code | buyer/seller
interest) merger, Day (- J(A-H)| (ifprivate
redemnption} transaction)
NONE  (No reportable income,assets, or
transaclions.)
1 Rental property, Henderson, NV D Rent N R |Exempt
{1898 $252,000}
2 UBS/PaineWebber E Interest | J T
3 pank of America a Interest |J T
4 " Campus Federal Credit Uniom a Interest '3 T
5 Department of Justice Federal | A Interest | 3 T
Credit Union
§ Walt Disney Common Stock a Dividend | J T
7 GE Common Stock a Dividend | & T
8 Intel Common Stock A Dividend | 3 v
9 #inimed Common Stock A vividend
10 Southern California Edisen IS pividend | J T
Common 8Lock
11 Fidelity Destiny IRA A Dividend J T
12 Washington Mutual IRA A pividend | g | T
13 Acacia Life Insurance A Interest | J T
14 American General Insurance A Interest | J T
15 TIAA-CREF{retirement) B Interest | 1 T
16 VALIC (retirement) B Interesc | L | T
17 Fixed Account Pius
/Gain Codes: A=$1,000 or less B=31,001-52,500 C=$2,501-$5,000 D=§5,001-515,000 £=515,001-§50,000
ol B1,D4)  F=850,001-5100.000 G=$100,001 51,500,000 H1=%1,000,001-85,000,000  H2=$5,000,001 or more
at Codes: F=815,000 or less K=$15,001-850,000 1L=$50,001-3100,000 M=$100,001-$250,060 N=8§250,001-5500,000
ol CI,D3)  0=§500,001-$1,000,000 P1=$1,000,001-55,000,000 P2=55,000,001-$25,000,000 P3=3$25,000,001-550,000,000 P4=5$50,000,001 or more
al Mih Codes: Q=Appraisal R=Cost (real estate only) S=Asscssment T=Cash/Market
ol. C2y U=Book Value V=Other W=Estimated
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Name of Person Reporting
FINANCIAL DISCLOSURE REPORT |Bybee. Jay 5.

Date of Report
05/22/2002

(includes those of spouse and
VI, Page 2 INVESTMEN1Sand TRUSTS -~ income, value, transactions dependent children. See pp. 36-54 of Instructions.)

A B C D
Description of Assels Income during Gross value | Transactions during reporting petiod
N ; reporting period atend of
{including trust assets) reparting
period
" @ R o I not exempt from disclosure
Amount | Type Value{ Value | Type
Place "(X)" afier each asset Code  |{eg. Code | Method| e.g., buy, @ i3 & [
exempt from prior disclosure. (A-H) |dividend, {3-P) [Code | sell, partial Date: | Value|Gain | Identity of
sentar QW) |sale, Monih- | Code [Code | buyer/seller
interest) aerger, Day  [{J-P} [(A-H)} (if private
redemption) transaction)
TTTI NONE (Mo reportable income,assets, or
transactions.)
18 Vanguard Lt Treasury
19  Vanguard Wellington
20 Core Equiry
21 Putnam New Opportunity
22 Stock Index
23 Vanguard Windsor II
24 Templeton Foreign
25 Canseco Annuity N Interest | K ¥
26 Buena Lanes {passive ES Distributi J w
partnership} ion
27
28
29
30
31
32
33
34

ne/Gain Codes: A=$1,000 or less
Zol. BI, D4)  F=§$50,001-5100,000

B=51,001-52,500
G=$100,001-51,000,000

C=$2,501-85,000
H1=81,000,001-35,000,000

D=55,001-815,000 E=$15,001-850,000
H2=§5,000,001 or more

Jal Codes: F=3$15,000 or fess
2ol C1, D) 0=5500,001-51,000,000

K=5$15,001-$50,000

1=850,001-8100,000 M=8100,001-5250,000 N=$250,001-5500,000
P1=51,000,001-55,000,000 P2=$5,000,001-$25,000,000 P3=$25,000,001-$50,000,000 P4=$50,000,001 or more

al Mith Codes: Q=Appraisal
ol C2) t=Book Value

R=Cost {seal estate only)
V=0ther

S=Assessment
WeEstimated

T=Cash/Markel
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Namne of Person Reporting
Bybee, Jay S.

Date of Report
05/22/2002

/TH. ADDITIONAL INFORMATION OR EXPLANATIONS.

‘ndicate part of report}
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Name of Person Reporting
FINANCIAL DISCLOSURE REPORT | Brbee. Jay s.

Date of Report
05/22/2002

SECTION HEADING, = ({Indicate part of report)}

‘nformation continued from Parts I through VI, inclusive.
PART 2. AGREEMENTS {(cont'd.)

sime  Date Parties and Terms

4 1998  VALIC, academic retirement program

PART 3. NON-INVESTMENT INCOME (cont'd.}

sdne  Date Source and Type

Gross Income

5 2002 Arlington County Public Schools
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Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT | Bybee, Jay S. 0s/22/2002

IX. CERTIFICATION

I certify that all the information given above (including information pertaining to my spouse and winor or
dependent children, if any) is accurate, true, and complete to the best of my knowledge and belief, and that any
informaticm not reported was withheld because it met applicable statutory provisions permitting non-disclosure.
I further certify that earned income from outside employment and honoraria and the acceptance of gifts which
have been reported are in compliance with the provisions of § U.S.C. app. 4, section $01 et. seq., § U.§.C, 7353
and Judicial Conference regulations.

Signature *%}f/f 7%4%% pate ZM@T( ,22/ 20T

Note: Aoy individual who knowingly and wilfully falsifies or fails to file this report
may be subject to civil and criminal sanctions {5 U.S.C. App. 4. Section 104).

FILING INSTRUCTIONS
Mail original and three additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
One Columbus Circle, N.E.

Suite 2-301

‘Washington, D.C. 20544
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

AFFIDAVIT
I, Jay Scott Bybee, being duly swormn, hereby state that I have read and signed the

foregoing Questionnaire for Nominees Before the Committee on the Judiciary and that the

information provided therein is, to the best of my knowledge, current, accurate, and complete.

gy L T
/ d

SUBSCRIBED AND SWORN TO before me this -2 4/day of %»} ,200Z

<
S ; 77/’ Ve
“./’7?5;4,4/@ Y RN,
Notary Public A

T

3y Coeolsiom Brpies //x/"”“j 1, 2col
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Chairman HAaTcH. Thank you so much.

If we could call our three other nominees to the witness table,
and if you would all raise your hands. Please raise your hands to
be sworn.

Do you swear that the testimony you are about to give before the
Committee will be the truth, the whole truth, and nothing but the
truth so help you God?

Judge ERICKSON. I do.

Judge QUARLES. I do.

Judge FrROST. I do.

Chairman HATcH. Thank you very much.

We are delighted to welcome all of you here. It is a signal honor
to be recommended by this President or any President for a posi-
tion in the Federal Courts, and we feel very grateful that the three
of you are willing to accept these positions. We know there is a de-
gree of sacrifice in serving in the Federal judiciary, and you do be-
come kind of very much isolated after a while, but we are grateful
to all of you for doing that.

Why do we not start with you, Judge Erickson, then you, Judge
Quarles, and then you, Judge Frost. Introduce your family and
friends here and make any statement you would care to make.

STATEMENT OF RALPH R. ERICKSON, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF NORTH DAKOTA

Judge ERICKSON. Thank you, Chairman Hatch. I have no state-
ment that I would like to make at this time, but I would like to
introduce some members of my family that are present.

My wife, Michele, and my two daughters, Elizabeth, age 5, and
Hannah, age 7; my sister Robyn Gonitzke and her daughter—

Chairman HATCH. Good to have you here.

Judge ERICKSON. —her daughter, my niece Brittany.

Chairman HATCH. Brittany.

Judge ERICKSON. My brother Paul and my lovely sister-in-law
Katie, and a very dear friend of mine, a member of the bar from
North Dakota, who is also a priest and teaching in Baltimore, Fa-
ther Phil Brown.

Chairman HATCH. Father, we are happy to have you here. We
are happy to have all of you here, and we hope you enjoy these pro-
ceedings. I anticipate that you will.

Judge Quarles?

STATEMENT OF WILLIAM QUARLES, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF MARYLAND

Judge QUARLES. Good morning, Mr. Chairman.

I, too, have no prepared speech, but I would like to thank you
and the members of the Commission for providing me and the rest
of the nominees this opportunity to be heard this morning.

I also want to thank Senator Sarbanes and Mikulski. They spoke
about the tradition that they have followed in recommending nomi-
nations to the District Court. They have both been extremely help-
ful and supportive, and I do want to thank them for that.

N I also want to introduce my wife, Mary Ann Quarles, who is
ere.

Chairman HATCH. Happy to have you here, Mrs. Quarles.
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Judge QUARLES. We spared you the trial of bringing our terrier
Nellie here in the interest of a quieter hearing.

[Laughter.]

Judge QUARLES. Thank you for the opportunity, sir.

Chairman HATcH. Well, thank you, Judge. We welcome you, Mrs.
Quarles, to the committee.

Judge Frost?

STATEMENT OF GREGORY L. FROST, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF OHIO

Judge FROST. Mr. Chairman, thank you for having us here today
and having this hearing.

I recognize the hard work that this Committee does. It’s a privi-
lege and an honor for me to be here, and I appreciate all of your
hard work.

Although Senator DeWine, in his fine remarks, introduced my
family and friends, I would like to reintroduce them because if I
do not, I will hear about it later.

Chairman HATCH. That is very judicious of you.

[Laughter.]

Judge FRrROST. First, my wife, Kris. Thank you.

Chairman HATCH. Nice to have you here.

Judge FrROST. My mother Mildred Frost and my mother-in-law
Helen Dix are present.

Chairman HATCH. We are honored to have both of you here.

Judge FROST. My son Wes Frost and his friend Amanda Leonard
are present.

Chairman HATCH. Good. Welcome to the hearing.

Judge FRrROST. Beth Thomson, my sister, and my sister-in-law
Kim Thomson.

Chairman HATCH. Nice to you have Thomsons here.

Judge FrROST. Shawn dJudge, a friend, is here, and Sarah
Barrickman, my law clerk, is here.

Chairman HATCH. Welcome. Glad to have you.

Judge FRrosT. Nancy Dillon is a friend who is here, Doug
McMarlin, who I believe just arrived and is in the back of the
room, is here.

Chairman HATCH. Welcome, Nancy and Doug.

Judge FROST. And then, finally, Mike Nicks, who is a practicing
attorney in my hometown of Newark, Ohio.

Chairman HATCH. Nice of you to come, Mike. Glad to have you
here.

Judge FROST. Thank you, Mr. Chairman.

Chairman HATCH. I am going to turn the hearings over to Sen-
ator DeWine. And I am hopeful I can get back, but until I do, Sen-
ator DeWine is going to be in charge.

Senator DEWINE. [Presiding] Let me welcome each one of you.
Thank you very much for joining us. Let me assure you this will
be a rather painless experience.

I am not familiar with two of your States, the judicial system,
but each one of you, I assume, is the initial trial court judge; is
that correct? Each one of you has the felony trials?

Judge ERICKSON. That’s correct.
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Judge QUARLES. Yes. As Senator, I believe, Mikulski said, we
have two trial levels in the State of Maryland; one is the District
Court level, which is essentially misdemeanors and certain civil
matters. The next level, the level in which I serve, is the Circuit
for Baltimore City. Those are the jury trials, serious felonies, and
general civil jurisdiction.

Senator DEWINE. Judge Erickson, that would be the same?

Judge ERICKSON. Yes, our District Court is a general jurisdiction
court. I like to say we take cases from dog-at-large to murder.

Senator DEWINE. Of course, Judge Frost, our Common Pleas is
basically the same.

Judge FROST. Felony jurisdiction and all civil cases over $10,000.

Senator DEWINE. Let me ask each one of you, and maybe I will
start with you, Judge Frost, what, during your time on the bench,
you have learned that you think will prepare you to serve on the
District Court? When I look at your background for each one of
you, what stands out, of course, as your experience?

I think there are many ways and many different backgrounds
that people bring when they come to the District Court judge, and
there is no one given set of backgrounds that is preferable over an-
other, but the advantage each one of you has I think is that you
do have a record and that we can look at that record, and we can
judge you, and your peers can judge you, and we can ask your
peers how do they do on the bench, and so that is at least the ad-
vantage that we have with each one of you.

So let me start with you, Judge Frost, and I would just ask you
what you have learned in your time on the bench that you think
will help you to be a better District Court judge?

Judge FROST. Thank you, Senator.

Senator DEWINE. And maybe some of the mistakes you have
made and what you have learned.

Judge FrROST. Thank you, Senator DeWine.

You do learn from your mistakes. There is no doubt about that.
I think one of the main lessons I have learned is just to simply,
on the 20 years of trial-level benches that I have been serving, is
to treat everyone fairly, to allow the attorneys to do their job, to
have firm control over the docket, which is I think important and
will be just as important on the District Court, and to work hard.

I expect a lot out of the attorneys who appear before me and,
conversely, I think they expect a lot out of me, and so hard work
is also that.

And then, finally, patience, patience, patience.

Senator DEWINE. Judge?

Judge QUARLES. One of the blessings of working at the Circuit
Court for Baltimore City for 6 years is that it is a very busy court.
We have 24 judicial circuits in the State of Maryland. Our circuit
handles 24 percent/24 to 25 percent of the criminal matters, and
an equally large number of the civil matters.

In any particular week, we have a thousand trials that are
scheduled in the felony courts. That is 10 judges who have a thou-
1s:landd trials scheduled per week. Obviously, they cannot all be

eard.

In the time that I have served, I have served in the various divi-
sions of that court, and whether the matter has been simple or
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complicated, whether it has been a relatively minor misdemeanor
appeal from the District Court or, as in the case that I presided
over 2 years ago, a quintuple murder, each of the cases is impor-
tant to the people involved in them, and I think that’s one of the
things for judges to remember is that there is no routine case to
the litigants or to the victims or to those who are there.

The only experience or impressions of the courts are formed by
these people who are there, and these things are very important to
them and their lives, and they’re under a particularly great amount
of stress. As a judge, you have, of course, the responsibility of de-
ciding the immediate case fairly.

You also have a sort of systemic responsibility to make sure that
each litigant, each witness, each observer of the court leaves with
a sense that, regardless of the outcome of the case, it has been
tried fairly, the matter has received serious attention and that they
have had an opportunity to be heard.

I would hope to carryover those feelings and those under-
standings into the Federal District Court.

Senator DEWINE. Good.

Judge Erickson?

Judge ERICKSON. I would echo much that Judge Frost and Judge
Quarles have said here this morning. It seems to me that one takes
the bench with the attitude that every case is important, that ev-
eryone has the opportunity to be heard, that the lawyers will be
afforded the opportunity to argue their case fully, that you’ll be
prepared, that you will have done the work necessary to take the
bench prepared to make a decision that’s just, fair and equitable
in its premises.

I also think that one of the things that a judge really needs to
keep in mind is a legal maxim that the law is no respecter of per-
sons. The law doesn’t care whether youre the most important or
influential person who lives in the land or you're a person that’s
homeless and living under a bridge. The law only cares that you're
given a fair and full opportunity to be heard and that the decision
rendered is consistent with the law.

And as a judge, if you can do those two things, treat everyone
the way you want to be treated and make sure that everyone has
a fair opportunity to be heard, I think that, in the final analysis,
things will work out the way they are supposed to.

Senator DEWINE. Judge Erickson, could you comment about set-
tlement procedures and how you do that now and how you would
anticipate doing that on the Federal bench; pretrials, how do you
move a civil docket.

Judge ERICKSON. We work very hard at trying to get our civil
cases settled. We have settlement conferences in which the judge
who is not trying the case actually sits down and tries to assist the
parties in arriving at a resolution of the case.

There is a more formalized procedure that exists in the Federal
District, in the District of North Dakota. In that case, the Mag-
istrate Judge spends a great deal of time working on settling those
cases. There is an active ADR program in our district that has, in
fact, been well-spoken of around the country, and I would certainly
embrace those principles.
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I look forward to having someone more knowledgeable in those
areas who can teach me some of those techniques.

Senator DEWINE. Judge Quarles?

Judge QUARLES. In our settlement practice in the Circuit Court
for Baltimore City, we try to view every opportunity where we got
the parties together as an opportunity to resolve the case. We have
scheduling conferences fairly early on in civil litigation. This is
where the cases are assigned to track, depending on the complexity
of thg case, the number of witnesses, how much discovery is antici-
pated.

We also have attorney mediators who serve as volunteers who
come in and agree to take two or three settlement conferences per
month. We also then have a final pretrial conference, and it is un-
derstood that at the pretrial conference, not only will the attorneys
be present, but they will have their clients or their client’s rep-
resentatives, and there will be someone on each side who has set-
tlement authority.

Our civil cases in our court are no different from anywhere else.
We expect to resolve 85 to 90 percent of the civil cases as, indeed,
we do 85 to 90 percent of the criminal cases by settlements, pleas,
negotiations. So there has to be a lot of opportunities along the
scheduling track to get parties to talk to each other, and you have
to view each of those opportunities as a possibility for settlement.
So maybe, again, as a discovery discussion, but the discovery dis-
cussion or discovery conference can, of course, turn to, if guided,
can turn to the subject of settlement.

Senator DEWINE. Judge Frost?

Judge FROST. I'm proud of our settlement programs in Licking
County and on the State bench, in general. We do settle about ap-
proximately the same, 80 to 85 percent, or we expect to settle those
many cases in the civil arena.

Basically, we have three ways in which settlement is worked in
Licking County. We have private attorneys who volunteer their
time, and I am grateful, they do a great job, and we are very happy
with that program. The attorneys sometimes wish to hire a private
mediator, and that works out rather well, but only in specialized
cases where the funding is there for private mediation.

And then, finally, sometimes the attorneys and the parties ask
the judge himself to get involved, and on rare occasions I do that.

I have taken training myself in mediation, and I think that I
have some background in that, and we have been somewhat suc-
cessful.

Senator DEWINE. Judge Frost, how would you describe yourself,
as far as allowing lawyers to try their own case?

Judge FrROST. That’s a good question.

Senator DEWINE. You know, the common complaint.

Judge FROST. It is, and that’s a good question, Senator.

I think you can ask any of the attorneys in my county, and who
practice before me from other counties—actually, I think this Com-
mittee has asked most of them that.

[Laughter.]

Judge FROST. You have got to allow the attorneys to do their job.
They have a job in the courtroom, just like the judge has a job in
the courtroom, just like the court reporter has a job. You have to
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allow them to do their job, too. The system works best when every-
one is allowed to perform their functions and function well.

So, as far as I'm concerned, the courtroom is not my courtroom,
the case is not my case. It’s up to the attorneys to present their
case, and I allow them to do so.
hSeglator DEWINE. Judge Quarles, where do you come down on
that?

Judge QUARLES. I agree with Judge Frost.

First of all, as you know from my background materials, I was
an active litigator, an active trial attorney.

Senator DEWINE. You have seen it from that side.

Judge QUARLES. And I've seen it from that side, and, for some
reason, the wisdom echoes in my mind, “Judge, if you're going to
try my case, please don’t lose it for me.”

[Laughter.]

Judge QUARLES. No attorney wants the judge to be overly in-
volved in trying the case, and I'm not that far removed from being
an active trial lawyer as to change that.

We have a wonderful privilege as judges. We get to see the entire
range of the legal community. We see very good lawyers; we see
very bad lawyers. Each of them has something to teach the judge,
as a judge, and I enjoy the vantage point of getting up there and
an opportunity to watch the process. I enjoy watching the process.
I feel no need to get in and try the cases any more.

Senator DEWINE. Judge Erickson?

Judge ERICKSON. Mr. Chairman, I agree with everything that
Judge Quarles just said in the sense that when I used to try cases
I was not always overly pleased when the judge interjected himself
too forcefully into my case.

One of the things that a judge needs to remember is that, in fact,
you are the least-informed person in the courtroom. You know less
about the facts than anybody else there, other than the jury, and
if decide to interpose yourself into the case, you can rest assured
that you will probably make a mess of it.

So I have learned, through experience, that it is best to stay in-
side the role that I have, and that is to be the judge.

Senator DEWINE. You are all in charge, though.

Judge ERICKSON. Yes.

Senator DEWINE. I do not think any of you are shrinking violets
who will not be in charge.

Judge Erickson, why do you want to be on the Federal bench?

Judge ERICKSON. You know, I love being a trial judge. I get up
every morning, and I think this is the best job in America, and I
have an active caseload that’s both criminal and civil. I can’t think
of anything else that I'd rather do, except be a Federal trial judge.

Why? I have a firm belief that the Federal Courts provide a
judge an opportunity to do this job in the best possible world, a
place where you have complex cases, with adequate staff and ade-
quate time to make the decisions the right way, to have available
to you the resources that are necessary to decide those cases in an
appropriate fashion, and I find it all very exciting.

And the most important thing is I think the opportunity to do
this job right.

Senator DEWINE. I hope you are not disappointed on the time.
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[Laughter.]

Senator DEWINE. I just pray that you have the time.

Judge Quarles?

Judge QUARLES. Judge Erickson puts it so well. There are mo-
ments when I sort of figuratively step out of myself and look and
think what a wonderful privilege this is to be a judge. And like
him, I also anticipate having the joy of doing the job with resources
that our local court system just can’t spare.

As I mentioned, we 1,000 criminal cases a week scheduled for
trial. My average day when I am sitting in a felony assignment is
somewhere between 15 and 20 cases scheduled for trial. I am sit-
ting in a misdemeanor assignment now. My average day is 20 to
30 cases scheduled for trial.

I effectively have lost the morning. I spend the morning trying
to get pleas and trying to get other cases resolved. So I am reduced
essentially to trying a half day of cases each week, the afternoon,
and I am trying hard to save the afternoon.

There is a luxury in Federal court with criminal matters and
civil matters in that the cases come one at a time. They come pre-
pared for trial and I have the understanding that I will, in fact, be
going to trial.

The facilities—and I don’t mean to disparage the court that I
serve on. I love the court that I serve on, the people I associate
with, and I—as Judge Erickson says, you know, I can’t wait to get
to work every morning to do the job. But it will be nice having the
greater resources of the Federal system and a little more time to
spend on each of the elements of the case.

Senator DEWINE. Judge Frost?

Judge FROST. I was a municipal court judge for 7 years and I
found that to be a great job, an exhilarating job. I then left there
and went on to the common pleas bench and I have been there for
12 years now and I have found that to be a great job.

I have been blessed to have a job that I enjoy and really enjoyed
the people that I work with. But there are times when it is time
to move on and this opportunity came about, and I think I would
agree with Judge Quarles is one of the main things is to have the
resources to study the law well and hard, and to make the deci-
sions in a proper manner.

Too many times now, I think we are all rushed to get to the judg-
ment and then get to the next case. And so I think this will allow
us more time for reflection, which I think is important. I want the
job because I just think it is going to be a great opportunity for me
to give something back.

Senator DEWINE. Well, Judge Quarles, Judge Frost, Judge
Erickson, thank you very much. This Committee has been very im-
pressed by all three of you. I have been very impressed by all three
of you. I think you are the type of people that should be on the
Federal bench. You want to be on the Federal bench. All three of
you have a very good track record. We know what you have done
in the past. It is a very good predictor of what you will do in the
future.

I cannot speak for the chairman, but I think that the Committee
will move fairly quickly—by Senate standards, at least, fairly
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quickly on your nominations and you will certainly be hearing from
the committee.

So we appreciate your time. We appreciate you coming to Wash-
ington, and thank you very much.

Judge QUARLES. Thank you, Senator.

Senator DEWINE. There is a possibility that written questions
will be submitted to you in the next few days and we would just
urge you, if that does occur—it may not, but if that does occur, that
you get those questions back to us immediately, get the answers
back to us immediately because, of course, that will speed up the
nomination process.

So we thank you and you are free to go or free to stay, whichever
you would like to do, but you are finished for the day. Thank you
very much.

The Committee will recess subject to the call of the Chair as far
as our circuit court nominee. This could occur at any time, so I
would remind everyone that the nomination of our circuit court
judge—the Committee could come back into session at any mo-
ment.

Thank you very much.

Judge FrROST. Thank you, Senator, and thank you, staff.

[The biographical information of Judges Erickson, Quarles and
Frost follow.]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
: UNITED STATES SENATE

Name: Full name (include any former names used).

ANSWER: Ralph Robert Erickson
No former names or aliases.

Position: State the position for which you have been nominated.

ANSWER: United States District Judge for the District of North Dakota

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

ANSWER: = East Central District Court
Cass County Courthouse
211.9% St. So.
PO Box 2806
Fargo, ND 58108-2806
(701) 241-5680

Birthplace: State date and placé of birth.

ANSWER: DOB: 04/28/1959
Thief River Falls, MN 56501

Marital Status: (include maiden name of wife, or busband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.

ANSWER: Married

Wife: Michele Mae Steinnherger Erickson
Occupation: Self Employed Doctor of Optometry
Place of Business:  Cashwise Optical
1401 33 S¢. S.
‘Fargo, ND 58103

Dependent Children: 2
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Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was
received. ’

ANSWER:
School Dates Attended Degree ' Délte
Conferred
University of North Dakota 8/81-5/84 J.D. With 5/84
Distinction
Jamestown College, N.D. 8/77-12/80 BA.Magna  12/80
Cum Laude

Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

ANSWER:

Employer Position Dates of Service

State of North Dakota District Judge 1/95 - Present
East Central Judicial District '

PO Box 2806

Fargo, ND 58108

Traill, Steele, Nelson & Griggs .
Counties of ND County Judge 7194 - 12/94
Traill County Courthouse
114 W. Caledonia -Ave.
Hillsboro, ND 58045
(701) 436-4454 .
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Cass County, N.D. County Magistrate 2/93 - 7/94
Cass County Courthouse - :
2119%8t. 8.

Fargo, ND 58108-2806

Erickson Law Office Attorney in Sole Practice  2/92 - 7/94 )
120 West Main Avenue : .
West Fargo, ND 58078

Ohnstad Twichell, P.C. Attorney/Shareholder 10/84 - 11/92
901 13 Ave. E : . .

PO Box 458

‘West Fargo, ND 58078

(701) 282-3249

Ohnstad Twichell, P.C. Law Clerk 5/84 - 10/84
Address same as above '

Villa Nazareth Board of Directors 2000-present

. 3004 11" St. S.

Fargo, ND 58103
(701) 235-8217

West Fargo Public Library Board of Directors - 1987-93 .

. 401 7" St. E.

West Fargo, ND 58078
(701) 282-0415

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial mumber and type of discharge received.

ANSWER: I have never been in the armed forces.

Honors and Awards: List any scholarships, fellowships, honorary degrees, acac;emic or
professional honors, honorary society memberships, military awards, and any other
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special recognition for outstanding service or achievement.
ANSWER:
Selected “Best Judge in Cass and Clay Counties” by survey of
over 300 lawyers who practice in the counties according to
secret poll conducted by The Forum (the daily newspaper in
Fargo). Published March 31, 2002. '
UND School of Law—Academic Schelarship 1983-84,
UND School of Law-President of Student Bar Association 1983-84.
UND School of Law—Best Brief, Moot Court Competition 1983.

UND School of Law—-Winner of “Book Award”—best grade in Business
Associations 1983. ’

UND School of Law—Graduated “With Distinction.”

UND School of Law-Member Law Review, published note: 4boriginal Land.
Claims in the United States and Canada, N.D. LAW. REV. (1984). i

Jamestown College-Graduated “Magna Cum Laude.”

Jamestown College—President’s Schelarship 1977-80¢ )
Athletic Scholarship (football) 1977-80

Jamestown College—College Fellow in History-Political Science
AV Rating (Outstanding legal skills, very high ethics) by Martindale-Hubbell.

Instructor Mﬁnnesbta State University-Moorhead “Fundamentals of Banking
Law” 1988-89. -

‘Whe’s Who in American Law (uncertain of dates).

10.  Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.
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ANSWER:

American Bar Association 1984-89(uncertain of exact dates of membership)
2000 - Present .

American Bar Association Judicial Division 2000 - Present

Member ABA Judicial Division Working Group on First Amendment 2002-
present ’

ABA Young Lawyers Division 1984-89 (Young Lawyers Division Regional
. Representative 1986-88) ’

State Bar Association of North Dakota, 1984 - Present (Sec./Treas. 1990-93)

State Bar Association of North Dakota (SBAND) Legislative Committee
(1985-90)

SBAND Committee on Attorney Standards, 1992-94,
Joint Commission on Attorney Standards, 1994-96.
Joint Committee on Attorney Standards, 1996-2001 (Chair 2001)..

ND Supreme Court Committee on Technology, 1995-97; UCIS subcommittee
1995-1997.

Joint Task Force on Family Law, 1999-2000.

Joint Committee on Family Law, 1995-1999. Chair subcommittee on
statutory review. )

SBAND Ad Hoc Family Courts Study Commission, 1993-94.
SBAND Ethics Committee, 1994-95,
N.D. Supreme Court Juvenile Drug Court Study Commission, 1997-98.

N.D. Supremé¢ Court Juvenile Drug Court Project Implementation
Committee, 1998-1999.

N.D. Juvenile Drug Court Advisory Cémmittee; 1999 - 2002. Chair
subcommittee on Strategic Planning.

6



69

N.D. Juvenile Drug Court Pilot Project Judge, 2000 - present: (Presided over
first juvenile drug court in state)

N.D. Supreme Court Judicial Planning Conimittee, 1995 - 2001,
N.D. Supreme Court Judicial Planning Commission, 2001-2002.
N.D. Supreme Court Case Flow Management Committee, 2001-02.
N.D. Commission on the Unfair Criticism of the Judiciary, 1988 - 89.

North Dakota Judicial Conference Committee on Judicial Compensatlon,
1995 - 2002 (Co-Chair 2000 - present).

N.D. Trial Lawyers Association, 1984-94 (Board of Governors 1988 - 1994)
(Sec. 1990 - 91, Treas. 1991-92, Vice Pres. 1992-93).

Ronald N. Davies Inn of Court, 1997 - 2002 (Sec. 1998-2000, Vice Pres. 2000-
01, President 2001-02, Immediate Past President 2002 - present).

Instructor SBAND People’s Law School, 1998-2002,

Cass County Bar Association, 1984 - Present (Sec./Treas. 1988, Vice Pres.
1989, President 1990-92). )

Minnesota Bar, 1986 - 2001.

North Dakota Judicial Conference, 1994-present.
Bar and Court Admission: List each state and court in which you have been admitted
to practice, including dates of admission and any lapses in membership. Please explain
the reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

ANSWER:

Admitted to Bar in North Dakota, October 10, 1984. Continuously in good
standing.

Admitted to Bar in Minnesota, March 5, 1986. Took inacti_ve status xil June,
2001 because I.did not want to pay the fees to certify the Continuing
Education classes that I had taken outside of Minnesota.

7
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Admitted to Bar for the U.S. District Court of North Dakota, October 30,
1984. Continuously in good standing.

1 have never formally been admitted to the bar for the United States District
Court of Minnesota, but I was admitted pro hoc vice on a couple of occasions
in order to appear in U.S. Bankruptcy Court in the District of Minnesota. I
have never practiced regularly in the U.S, District Court or U.S. Bankruptcy
Courts in Minnesota, :

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

ANSWER:

Board of Directors, Villa Nazareth/Friendship Village. (2000 - Present) Villa
Nazareth is a charitable corporation owned by Catholic Health Initiatives
and the Presentation Sisters. The corporation operates group homes for the
developmentally disabled and a residential retirement center.

Diocesan Pastoral Council, Catholic Diocese of Fargo. (Member 1993-94,
emeritus member 1994 - 2002). The pastoral counsel is an organization which
is designed to assist the Bishop of Fargo on spiritual and pastoral matters
relating to the administration of the Diocese of Fargo. It consists of priests,
nuns, and lay members appointed at the pleasure of the Bishop. I resigned
from the pastoral counsel as an active member shortly after I assumed the
bench in 1994. Since that time I have been an emeritus member; non-voting.
I have rarely attended meetings over the past few years. The pastoral council
is designed to address spiritual issues and does not engage in any financial,
administrative or legal affairs of the diocese. It is involved primarily in
advising the Bishop on spiritual issues, ecumenical issues, social justice and
charitable outreach issues.

North Daketa Judicial Conference, 1994 - present. The N.D. Judicial
Conference exists by statute and membership consists of all District Judges
and Supreme Court Justices, a Municipal Court representative and two
lawyer representatives. The N.D. Judicial Conference has certain duties,
primarily administrative and educational, assigned to it by law.
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West Fargo Library Board, 1987-93 (President 1992-93)

West Férgo Exchange Club, 1985-93 (Treas. 1989, Vice Pres. 1990, Pres.
1991). ’ ~

Friends of Cardinal Meunch Seminary, 1992-2001.
United Way of Cass Clay West Fargo Division Chair 1988-90.

Chesterton Society of Fargo. 1993-96. The Chesterton Society is a group of
men and women who meet six times a year to discuss assigned readings in
philosophy, music, literature, and theology. It is essentially a literary society
with a primary emphasis on philosophy and theology.

North Dakota Right to Life Association. I occasionally paid dues to the N.D.
Right to Life Association between 1984 - 94. I am not certain how many
years I paid dues. I never actually attended any meetings of the
organization.

North Dakota Life League. At various times I made contributions to the
North Dakota Life League. I'have not contributed to them since assuming
the bench in 1994. I never attended any meetings of the organization.

1 served between 1993 and 1994 on the North Dakota Commission on the -
Status of Women. I resigned in 1994 apon my appointment to the bench.

Knights of Columbus, Blessed Sacrament Catholic Church, West Fargo. [
have been 2 member of the Knights of Columbus for about ten years. 1 have
never been very active, confining my membership to paying dues and
occasionally helping with group activities. I understand that all members are
male and Catholié¢. I have never attempted to dissuade them from this
practice. '

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech. '

ANSWER:
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I authored a Law Review note published in the NORTH DAKOTA LAW REVIEW in
1984 and entitled: “Adboriginal Land Title in the United States and Canada.”

I wrote an article in the Dakota Farm and Ranch Guide on no fault insurance and
automobile liability insurance that was published in 1986 or 1987. So far as L have
been able to ascertain no copies of it are currently in existence. )

I wrote three letters to the editor of the Fargo Forum that were published while I
was either a candidate for the North Dakota House of Representatives in 1992 or
while I was the District 13 Republican Chairman. One of the articles related to an
endorsement of Warren “Duke” Albrecht for North Dakota Attorney General. One
of them related to means testing Social Security in order to save the system from
bankruptcy. As I recall, the letter encapsulated some of the arguments made by
Pete Peterson, former Commerce Secretary in a book on the impending Social
Security Crisis and some ideas that Ben Wattenburg had raised in his book, The
Birth Dearth. The final letter was on a topic I don’t recall at this point. I never
kept any of the letters and without some more specific dates I am unable to retrieve
them without going through a number of years of archives at the Forum.

During my tenure as a member or chair of various bar committees I have from time
to time written reports on bar activities in North Dakota, most recently on the status
of a pay equity bill for judges which was passed in the 2001 legislative session. These
articles were entirely informational, status-type reports and appeared in various
newsletters of the State Bar Association of North Dakota. I never kept copies of any
of these articles.

I have spoken frequently to bar association groups and CLE groups, usually on the
topics of professional responsibility and ethics, evidence, workers compensation,
drug courts and courtroom practices. No transcripts of these talks were ever
prepared. :

I speak frequently to service clubs and church groups on our judicial system,
usually describing our system of justice, the jury system, judicial compensation,
juvenile courts and drug courts. I would estimate that I speak to such organizations
five or six times a year minimum. ['usually work from a few notes and no written
versions of the speeches exist.

Y gave the commencement address to Chaffee High School in the early 1990's when
the scheduled speaker was unable to attend. I believe that the class motto dealt with
daring to dream great dreams and that is what my speech was based on. No written
version of the speech exists. -

I gave a Memorial Day Address in Donnybrook, North Dakota some time in the mid
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1990's. As I recall the speech, I spoke of the great sacrifices made by the three
pivetal war generations in the history of the republic: the Revolutionary
Generation, the Civil War generatlon, and the World War II generation. Given that
most of the members of the legion post that sponsored the event were veterans of
World War I1, the focus of the speech was about the great debt that the citizens of
the United States owe to these three generations—and that the debt owed te the
World War II generation was perhaps the greatest of all. No written version of the
speech exists.

I have made presentations to the State Bar Association general assembly on Judicial
Compensation issues and the Juvenile Drug Courts.

T have given various and sundry nominating speeches in conventions of all sorts,
bar, political, and service clubs. None of them exist in any written form.

1 have spoken on numerous occasions to the SBAND Convention and the N.D.
Judicial Conference on the issue of judicial improvement, particularly urging
(unsuccessfully so far) that North Dakota adopt a systematic approach to reviewing
the quality of the judiciary. I have specifically urged that a system of judicial
evaluations be adopted and that a mentorship program be established to help
improve the quality of judging in our state courts.

I have on a couple of occasions in my capacity as a chair of a committee appeared
before the North Dakota Supreme Court to urge the adoption of a rule propesed by
the committee. The most recent occasion for this was on June 6, 2000 relating to
Rule 8.4(d) of the North Dakota Rules of Professional Conduct which deals with bias
and prejudice in connection to the practice of law.

. Congressional Testimony: List any occasion when you have testified before a

committee or subcommittee of the Congress, including the name of the committee-or ~
subcommittee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any written statement submitted
as testimony and the transcript of the testimony, if in your possession.

ANSWER: I have never testified before Congress or a sub—committee, although I
once assisted a partner of mine who represented various water boards in North
Dakota in writing a letter on Garrison Diversion and the Pick-Sloan Act which was
pr ted to 2 congressional subcommittee. I believe that the work on that matter
was done in 1985 or 1986. No copy of the letter is currently available as the ﬁrm s
file has been purged.

Health: Describe the present state of your health and provide the date of your last
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physical examination.
ANSWER:.

My last complete annual physical examination was undertaken in October 2001.
My overall physical health is excellent.

16.  Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
written;

ANSWER:

During the past nine years I have written an estimated 400 to 500 opinions on issues
ranging from the mundane to the significant. It is difficult to assess any of them as
being “the most significant™ because, as a practical matter, even the most routine
cases may present interesting legal issues and complex factual issues. Rather than
attempt to categorize these 500 opinions as “more important” I am attaching a
representative sample of my work in areas that are most commonly litigated. I have
not attempted to cull my decisions to find my “best” examples of my research and
writing, as it seems to me that the real issue is what kind of work have I done on a

. day to day basis. I believe that these cases represent a fair sampling of the sort of
issues I have dealt with and the manner in which I have resolved disputes.

L F/S Manufacturing v. First Bank " Cass County CV96-385 Negotiable
Instruments

F/S manufacturing was a case of first impression under the U.C.C. apparently in the )
entire country, as far as Professor White was able to ascertain. In F/S Manufacturing the plaintiff
employed a bookkeeper who embezzled a substantial sum of money from the plaintiff. The
employee accomplished the embezzlement by depositing checks made payable to the corporation
into her personal account through the use of an ATM. The defendant bank accepted the deposits
through their ATM even though they had a written policy that corporate checks could not be
deposited into personal accounts through an ATM. The issue was whether or not the items had
been accepted in “an automated fashion”. The UCC provides in relevant part “in the casé of a
bank that takes an instrument for collection or payment by automated means, reasonable
commercial standards do not require the bank to examine the instrument.” The evidence
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established that each of the instruments was in fact viewed by a bank employee who placed PICR
and routing information on the itemns through the use of a PICR machine. Iheld that the process,
because it required human involvement was not fully automated and did not fall within the
exception set forth in the UCC. The case settled pending appeal.

2. VanValkenburg, et al. v. Paracelsus Cass County CV-98-608 Contract

This case arose out of an ongoing dispute between a local hospital and clinic. The
physicians at the clinic elected to build a hospital which would compete with the hospital with
which they had previously been affiliated. During the pendency of the construction of the new
hospital, the former hospital elected to terminate emergency room services with the physicians
who were employed by the clinic that intended to compete with the hospital. The emergency
room physicians sued alleging a breach of contract. A temporary injunction issued. At the
conclusion of hearings on motions for summary judgment I ruled that the hospital had not
breached the contract and that they had sole responsibility for staffing the emergency room. This
ruling was affirmed by the North Dakota Supreme Court at VanValkenburg v. Paracelsus, 2000
ND 38, 606 N.-W.2d 908.

3. E.W. Wylie v. TAG Investments Cass County CV99-2045  Real Estate

E.W. Wylie (now Matrix) sued TAG Investments seeking specific performance of an
option to purchase certain real estate. TAG Investments asserted that Wylie had failed to
exercise the option in timely fashion. Essentially TAG argued that the term “purchase” meant a
bargained for exchange in cash and that in order for the option to be exercised an exchange of
cash had to take place before the option expired. Wylie asserted that the term “purchase”
included an unconditional promise to be bound made within the option period, even though the
closing date was not to take place until after the time for exercising the option had expired. I
ruled that under North Dakota law an unconditional promise to be bound was sufficient to
constitute a purchase. This decision was affirmed by the North Dakota Supreme Court at Wylze ‘
v. TAG Investments, 2000 ND 88, 609 N.W.2d 737.

4. Hagen v. Nodak Mutual Cass County CV99-3562 Insurance

The only issue in this case was whether a motor vehicle was an underinsured motor
vehicle within the meaning of North Dakota’s no fault law. I determined that under North
Dakota law and the language of the policy that the vehicle in question was an underinsured
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vehicle. This decision was affirmed by the North Dakota Supreme Court at Hagen v. Nodak
Mutual, 2001 ND 94, 626 N.W.2d 693.

5. Hilborn v. Nodak Mutual Cass County CV99-3562  No Fault

This case involves various motions in /imine and summary judgment issues. The issues
related to whether or not the conduct of the insurer amounted to bad faith, whether the insurer
had breached its contract by failing to pay the past and future medical expenses and whether an
action for exemplary damages would lie. Iruled on all issues and the case ultimately settled. A
copy of the opinion is attached.

6. N.D. Life & Health Guaranty Assoc. . ' o
v. Dain Bosworth Cass County CV.95-1436  Breach of
. Contract

This case involved a derivative suit in which the N.D. Life and Health Guaranty
Association claimed that Dain Bosworth had breached its duty to various policy holders on a
single premiwm life insurance annuity product when the sold a captive life insurance company
ostensibly to unreliable operators. The action lay in breach of fiduciary duty and deceit. I ruled
that there were factual issues that precluded the defendants claim that a previous judge had
dismissed the claims.

7. Peterson v. Dougherty Dawkins Cass County CV96-1074 Class Action
Securities

" This case involved a securities class action suit. “The motion that the opinion is on is the
issue of choice of laws. The issue was which state’s blue skies laws would be applied to claims
within the class. I ruled that within the class, the claims by North Dakota plamtxffs would be
governed by North Dakota law. All other claims would be governed by Minnesota law, as
Minnesota was the site where all of the alleged mxsrepresentatxons were made. The case seitled
shortly after the ruling.

8. Hawkinson v. Hawkinson Cass County CV388-1586 Child
Visitation

Hawkinson involved visitation and a request by a custodial parent for leave to move out

of state and to take the minor child. I held that the visitation schedule could be crafted to
continue to provide similar visitation by the non-custodial parent and that leave to relocate
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should be granted. This was affirmed by the North Dakota Supreme Court at Hawlkinson v:
_Hawkinson, 1999 ND 58, 591 N.W.2d 144.

9. In re Notary Commission of Dvorak Cass County CV97-699 Admin.
- Appeal

In this opinion I affirmed a ruling by the North Dakota Supreme Court in suspending the
notary commission of a licensed North Dakota lawyer. The most significant issue in the case
was wether or not the notarization of several documents at the same time constituted a single or
multiple case of misconduct. The Secretary of State has informed me that he has found the
opinion very useful and that whenever there are questions about this issue he sees that a copy of
it is forwarded to the interested parties.

10. Horsley v. N.D. Worker’s Compensation Bureau = Cass.County 99-2864 . .. Admin
) BTG Appeal

A fairly significant portion of the work that we do as district judges involves the review
of administrative appeals. Such appeals are on the record established before the administrative
agency. InHorsley, the claimant raised six issues. Ireviewed each of the six issues, found five
of them to be without merit and found the sixth issue-whether or not the Bureau should have
received additional medical information not offered at hearing but offered by Horsley after the
hearing should have been received and considered. I found that the Bureau had taken an ’
unnecessarily adversarial role in refusing to allow the supplementation of the record as the failure
to actually offer the evidence was plain error on the part of the claimant. The case was remanded
for further proceedings before the Bureau. -

2. a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

ANSWER:

I have been reversed eight times in the nine years I have served as a trial judge and
as 2 magistrate.

1. State v. Keilen, 2002 ND 133, 649 N.W.2d 224 (N.D. Aug. 15, 2002)
State v. Dykhoff, 2002 ND 133, 649 N.W.2d 224 (N.D. Aug. 15, 2002)
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Summary: Keilen and Dykhoff were charged with possession of controlled
substances and controlled substance paraphernalia arising out of an incident which
took place at their residence. The Police received a phone call from the Keilen
and Dykhoff’s neighbor indicating that a loud argument had been taking place,
that there had been the crashing of glass, then a loud crash after which the
residence had become silent. The police dispatched officers to the scene. The
officers approached the door, heard voices coming from inside the residence and
then knocked on the door. Keilen came to the door looked out the window and
than retreated back into the residence without opening the door. The police,
believing that a possibility existed that there was an injured party in the residence,
entered the home. The State conceded that the officers lacked probable cause to
believe that a crime of sufficient magnitude had taken place so as to allow entry
into the residence on a theory of exigent circamstances. Although the state raised -
the issue of exigent circumstances in its initial argument, the issue was never
briefed and was abandoned at the hearing on the merits of the motion. Instead
the state argued that the entry into the residence was authorized on a grounds of a
community caretaker function or an emergency aid exception. The Defendants
argued that the community caretaker function had no applicability to cases arising
outside the use of an automobile and that the emergency aid exception needed to
be supported by probable cause and that the admission of the State that they
lacked probable cause sufficient to justify application of the exigent circumstances
exception controlled the case. Iruled that the entry was authiorized by the
Community Caretaker function relying on a previous North Dakota case, State v.
DeCoteau. The North Dakota Supreme Court ruled that because there was no
evidence of any emergency existing at the time that the officers reached the scene,
they had no basis for believing that someone might need assistance at the
residence. It was undisputed that at the time that the officers were at the scene the
only sound they heard was a conversation taking place in an ordinary and
conversational tone. Under those circumstances the community caretaker
function was unavailable to enter the house.

State v. Perreault, 2002 ND 14, 638 N.W.2d 541 (N.D. 2002)

Summary: Perreault was charged with theft arising out of the alleged conversion of
partnership property to his own use. Perreault contended he had permission to take a
draw against the funds for services rendered. I dismissed the charges finding a want of
probable cause on a theory that the action ran afoul of North Dakota’s civil disputes
doctrine. The Supreme Court ruled that the Perreault’s contentions might constitute a
defense to the charge of theft but did not render the dispute a civil dispute within the -
meaning of the civil dispute doctrine. This resolved a previously unresolved issue as to
what the parameters of the Civil Dispute Doctrine were under North Dakota law. The
case was tried to the bench to a conviction in June, 2002.
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Rodenburg v. Hart and FM YMCA, 2001 ND 139, 632 N.W.2d 407 (N.D. 2001)

. Summary: Rodenburg was shot numerous times by Hart, a previously convicted felon

unlawfully in possession of a firearm, while Rodenburg was working out at the local
YMCA. Rodenburg also attempted to serve two Iowa defendants in North Dakota for
unlawful entrostment of a dangerous instrumentality because they had allegedly lent Hart
the handgun in question when Hart indicated that he was going to North Dakota to “get
the money Rodenburg owed him.” It was undisputed that the owa defendants were
aware that Hart was out on bail for some offense. Iruled that the contacts between North
Dakota and the lowa defendants were so minimal that an exercise of personal jurisdiction
over them violated the minimum contacts standards of the due process clause. The
Supreme Court reversed holding that the exercise of jurisdiction did not offend traditional
notions of justice and fair play.

Powers v. Job Service of North Dakota, 1999 ND 162, 598 N.W.2d 817 (N.D. 1999)

Summary: Powers appealed to district court from an opinion by Job Service of North
Dakota dismissing his unemployment compensation claim on the grounds that he had
failed to file his claim card in a timely manner. The evidence in the record givenby
Powers was inconsistent. Powers, who was unrepresented at the hearing, contended that
the questions put to him were confusing, leading and that if his answers regarding the
filing of the card were inconsistent it was because the questions were misleading and
confusing and that the representatives of Job Service were putting words in his mouth.
The record indicated that the only inconsistent evidence that Powers gave was the result
of a single leading question and that he might well have been confused as to the timing
that the question referred. I held that there was sufficient evidence in the transcript to
sustain the conclusion of the agency. The Supreme Court reversed holding that the
ambiguous testimony was insufficient to resolve the matter and remanded to the agency
to conduct further hearing to resolve the fact question. ’

Stuart v. Stammen, 1999 ND 38, 590 N.W.2d 224 (N.D. 1999).

Summary: Stuart appealed from a grant of summary judgment dismissing his action for
specific performance of a contract right of first refusal for the purchase of certain real
estate owned by Larry and Mary Stammen. While drinking in a tavern, Stammen and
Stuart had a discussion about an offer Stammen was anticipating from a third party to
purchase the property for $140,000. Stuart countered that he was unwilling to pay
anywhere near that price and that Stammen should “go for it.” Stammen understood
Stuart to be informing him that Stuart was not really interested in the property. Stammen
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eventually entered into a contract to sell the property to a third party for $117,000. I
found that the conversation constituted a waiver of the option. The Supreme Court
reversed holding that the conversation did not constitute a waiver.

Ddey v. American States Preferred Ins., 1998 ND 225, 587 N.W.2d 185 (N.D. 1998)

Summary: Defendant American States appealed from a motion for summary judgment
wherein I ruled that Minnesota law applied to a choice of laws question because the situs
of the accident was Minnesota. The accident involved a single car accident in Minnesota
involving a driver and a passenger who were both residents of North Dakota. The
plaintiffs argued that Minnesota law applied as their no-fault laws were more generous
than North Dakota’s no fault law. American States countered that applying the balancing
of factors test as had been embraced in most North Dakota choice of laws cases the
appropriate law to apply should have been North Dakota law. In a previous case, )
American Family Insurance v. Farmers Insurance Exchange, 504 N.W.2d 307, the North
Dakota Supreme Court acknowledged the five factor balancing test that it had applied in
previous cases but went on to note “the strong territorial nature of no fault laws” and that
the location of the accident was an “overridingly significant contact.” I understood
American Family as recognizing that because of the territorial nature of no fault laws and
that the site of an accident was an “overridingly significant contact” that the Court had
intended to abandon the strict application of the previous standard announced in Apollo
Sprinkler v. Fire Sprinkler Suppliers, 382 N.W.2d 386 (N.D. 1986). The Supreme Court
held that Apollo Sprinkler’s five prong balancing test was the appropriate choice of law
standard to.be applied. It is worthy of note that both parties argued at the summary
judgment that American Family constituted a modification, if not an outright
abandonment, of Apollo Sprinkler in no fault cases. The plaintiff argued that a pure site
of the accident rule prevailed and the defendant that a modified version of the factors set
forth in Apollo Sprinkler applied in which the site of the accident was only one of the
factors to be considered, albeit a somewhat weightier factor than the other four. The

-Supreme Court indicated that all parties had misread their intentions in American Family.

7.

City of Fargo v. Sivertson, 1997 ND 204, 571 N.W. 2d 137 (N.D. 1997)

Summary: The City of Fargo appealed from an order suppressing evidence. The
arresting officer had been called to the scene of an accident on a two-lane one-way street
in the City of Fargo. An ambulance was on the scene with flashing red lights. The
officer turned on his flashing red lights and parked behind the accident scene. There were
vehicles with flashing red lights both in front of the accident and behind the accident
scene. The cars involved in the accident blocked the right hand lane of traffic. The left
hand lane was still open. Sivertson came upon the accident scene and stopped. The
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officer thought it was unusual that Sivertson had come to a stop and testified at an
administrative hearing that he thought that Sivertson’s stop was unlawful. In fact a Fargo
city ordinance provided that persons happening upon an accident scene with emergency
vehicles displaying red lights were to “stop and remain stopped until directed i)y an..
emergency officer to proceed.” The officer approached Sivertson, smelled an odor of
alcohol and-commenced an investigation. Ultimately Sivertson was arrested,
administered a blood alcohol test which yielded a .10 blood alcohol concentration, the
legal limit. At the suppression hearing the officer changed his testimony stating that he
approached the vehicle with an intent to conduct a “cornmunity caretaker stop” to
determine that everything was alright and that the defendant did not need assistance. 1
ruled that the charrge in testimony indicated that the officer’s testimony at the suppression
hearing was pretextual and that the inconsistent testimony was “very troubling.” The
Supreme Court reversed indicating that the defendant had not produced a transcript of the
prior testimony and that the stop was a valid caretaker stop.

State v. Holecek, 545 N.W.2d 800 (N.D. 1996).

Summary: The state appealed from an order dismissing charges-of violating a judicial
order against Holecek and his co-defendants on the grounds that the temporary injunction
had expired by operation of law. Section 32-06-03 of the North Dakota Century Code
provides, in relevant part, as relates to temporary injunctions that: “In no case shall a
longer period than six months elapse before the hearing of the merits of the case shall be
had for the purpose of deciding the question as to the justice or necessity of making the
temporary restraining order permanent." It was undisputed that the injunction underlying
the criminal action was issued on September 17, 1992 and that the criminal act took place
on November 22, 1994. The North Dakota Supreme Court held that the failure to
conduct the hearing did not render the injunction ineffectual by operation of law, rather
the parties who are named in the injunction would need to take some affirmative legal
action to dissolve the injunction, either by requesting a hearing or obtaining an order to
dissolve for want of prosecution, . ‘

State v. Osier, 1997 ND 170, 569 N.W.2d 441 (N.D. 1997)

In addition to those cases in which I have been expressly reversed, I have been reversed
by implication in another case. In State v. Osier, 1997 ND 170, 569 N.W.2d 441 (N.D.
1997), the Supreme Court reversed an order that adopted in its entirety a ruling I had
made in an initial trial. Osier was charged with gross sexual imposition with his 15 year
old daughter. The case was originally tried by me to a hung jury. I subsequently rotated
into the civil division of our court and Judge Norman Backes succeeded to the case.
Judge Backes affirmed a ruling I had made in the first trial that certain prior acts of sexual
contact by the defendant with minors would be admissible on the grounds that they
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showed a modus operandi on the part of the Defendant. In an earlier incident involving a
niece, the niece alleged that Osier had fondled her after showing her pornography and
telling her he wanted to teach her how to resist the amorous advances of males, stating
“this is where you should say no.” And at the conclusion informing the niece not to. tell
Osier’s wife (the girl’s aunt) because she would “be jealous.” Osier’s daughter alleged a
nearly identical course of conduct (the use of pornography, “teaching” her when to say
“no” and telling her not to tell her mother because she “would be jealous™). The North
Dakota Supreme Court ruled that the use of this testimony was inappropriate and that the
prior bad acts should not have been admitted because of the risk that the jury would
convict the defendant on the basis of the prior bad act.

3. a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
. opinions.

ANSWER: I have written numerous issues that relate to the federal or state
constitution. Most commonly, these are issues relating to suppression. The
following cases are representative.

N.D. Fair Housing Council & Kippen v. Peterson, Cass County CV-99-2563

The North Dakota Fair Housing Council and Kippen asserted that the defendants
unlawfully discriminated against them on the basis of their marital status. During the course of
depositions the Kippens admitted that they intended to live together in an apartment and that they
had in the past and intended to engage in sexual relations at the apartment. Petersons inquired
about their marital status and refused to rent to them claiming (1) that to rent to them would
make them an accomplice to the crime of unlawful cohabitation; and (2) that to rent to them
violated their religious scruples. I determined that the N.D. cohabitation statute did apply and
that the Petersons could not be compelled by the N.D.-Human Rights Act to participate in an
unlawful act. 1did not reach the religious scruples argument. This was affirmed by the N.D.
Supreme Court at ND Fair Housing Council v. Peterson, 2001 ND 81, 625 N.W.2d 551.

State v. Heick, Cass County CR-09-01-K-0720

Heick claimed that there was not probable cause to charge him with the offense of gross
sexual imposition because the state was unable to establish sexual contact. The undisputed
testimony was that Heick had masturbated in the presence of a sleeping juvenile female and that
his ejaculate ended up on the face and hair of the young girl. I held that under North Dakota’s
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law this was sufficient to establish probable cause. The case was not formally appealed but did
reach the North Dakota Supreme Court on a Petition for Certiorari at Heick v. Erickson, 2001 ND
200, 636 NW.2d 913.

State v. Johnson, CR 09-01-K-1373

This case involved the scope of a consent to enter premises and the observation of
criminal activity in plain view. I ruled that once the officers had been afforded permission to
enter a party, they were not required to stand at a spot by the threshold and ignore apparent
criminal activity { minors consuming alcoholic beverages) in their presence.

State v. Ruben Hernandez, CR-09-01-K-1686

The Drug Task Force obtained a search warrant to-search the residence of Robert
Dietrich. Dietrich was observed to possess a large amount of cash and there were numerous calls
from defendant Hernandez while the police were completing the search, as identified through
Dietrich’s caller ID machine. Hernandez was known to be a person to be engaged in the business
of dealing in narcotics. The police spoke to Dietrich and he admitted that he was to purchase
marijuana and cocaine from Hernandez and that he was supposed to be meeting with Hernandez
at that very time. Dietrich agreed to cooperate. Hernandez was called and he agreed to come to
Deitrich’s apartment with the drugs. When Hernandez arrived at the scene he was immediately
ordered to the floor and to drop a bag he was carrying. While one of the officers took Hernandez
for questioning, another officer opened the bag and found four pounds of marijuana.
Unbeknownst to the officer who opened the bag, the other officer was at that moment informing
Hernandez he was not under arrest. The officer searching the bag assumed that Hernandez would
be immediately arrested for conspiracy to deliver a controlled substance. The state asserted that
the search was valid as a search incident to a lawful arrest, the defendant asserted that since the
search preceded his arrest, it could not be a search incident to an arrest. 1ruled in favor of the
state. ’

State v. Guemple, Cass County District Court, 1995,

This was a case to suppress the fruits of a search. The defendant’s rental garage was
searched pursuant to a probation search.  In the garage certain items of stolen automobile parts
were found. In addition the officer found a locked file cabinet. The officer broke into the
cabinet and discovered numerous items of contraband including false titles, false drivers’
licenses and information relating to another storage garage. A search of the second storage space
yielded more evidence. I held that the entry into the locked cabinet without a warrant was not
authorized under the constitution and suppressed the subsequent information under the fruit of
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the poisonous tree doctrine.

If any of the opinions or rulings listed were in state court or were not officially reported,

please provide copies of the opinions.

ANSWER: See attached opinions.

Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual

" who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

ANSWER: In 1993 I was appointed by Governor Edward T. Schafer to the N.D.
Commission on the Status of Women. When I was appointed County Judge in 1994
1 resigned my seat because sitting judges are prohibited by North Dakota Law from
serving on commissions unless they directly relate to improvement of the law.

As I have indicated elsewhere, 1 was an unsuccessful candidate for the North Dakota
House of Representatives from District 13, which primarily encompasses the City of

* West Fargo, North Dakota.

1 was appointed to two terms on the West Fargo Library Board by the Mayor of
West Fargo, Florenz Bjornson. (1987-93). I served one term as chair of the Library
Board. (1992-93) :

(b) Have you ever held a position or played a role in a political campaign? If so,

please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities.

ANSWER: I worked as a volunteer on many political campaigns prior to my
appointment to the bench in 1994. I engaged in such activities as fund raising, door
to door campaigning for myself and other candidates for elective offices, polling, get
out the vote drives, literature drops, making speeches, writing newsletters to other
volunteers, inviting friends and neighbors to become active in campaigns and
comumittees. I was a rather typical “grass roots volunteer.” At no time was I ever
paid by any campaign, committee or political action committee. I worked on
various statewide and local campaigns as an unpaid volunteer on several occasions
between 1978 and 1994.
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I do not know whether or not this question seeks information on involvement in
political organizations other than election campaigns. . I bold a judgeship that is
non-partisan and am prohibited by law from indicating a current membership in
any political organization. This information is provided as a historical reference. It
should not be interpreted in any fashion that would violate the Canons of the North
Dakota Code of Judicial Conduct. I was in the past an active member of the North
Dakota Republican Party. At various times I contributed to the North Dakota
Republican Party beginning in about 1980 and concluding with my assuming the
bench in 1994. I was a member of the 13* District Executive Committee (1986-94),
Precinct 13-1 committeeman (1986-88), 13* District vice-chair (1989-92), a
candidate for the North Dakota House of Representatives in District 13 in 1992, 13%
District Chair (1992-94), a member of the State Republican Committee (1992-94),
and a member of the executive committee of the Unified Republican Committee of
Cass County (1952 - 94). Prior to taking the bench I contributed time and funds to
political causes and campaigns of various serts. 1 have refrained frem all political
activity since I have been a full-time judge with the exception of my work as Co-
Chair of the Judicial Conference Committee on Judicial Compensation. The
political activity that I engaged in as a member of the Judicial Conference
Committee on Judicial Compensation consists largely of soliciting the support of
state legislators and the governor on issues relating to judicial salaries, retirement
and other benefits. -

Legal Career: Please answer each part separately.

(a) Describe chronologically your law practice and legal experience after graduation
from law school including:

(1) whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

ANSWER: I never clerked for a judge or court.
(2) whether you practiced alone, and if so, the addresses and dates;

ANSWER: I had a sole practice in a building located at 120 Main Avenue, West
Fargo, ND from 1992 until I took the bench in 1994. I office shared with Scott
Griffeth, who still practices law in West Fargo and can be reached at (701) 282-
3732.

3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature

of your affiliation with each.
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ANSWER: The only law firm that I have ever been associated with since graduation
from law school is Ohnstad Twichell, P.C. and its predecessors. I started outasa
law clerk with the firm between my second and third year of law school and then
went to work for them upon graduation. I was a law clerk from May 1984 until
October 1984, when I became licensed and an associate attorney. I became a
shareholder in January of 1989 and continued in that capacity until I left the firm in
November of 1991.

(b - (1)  Describe the general character of your law practice and indicate by date if
-and when its character has changed over the years.

ANSWER:

During the time that I was at Ohnstad Twichell, P.C., I tried four or five jury trials
to verdict and tried approximately 2,500 misdemeanor bench trials during my
tenure as city prosecutor for the City of West Fargo. I would estimate that about
2,300 were tried in Municipal Court and approximately 200 were tried in County
Court, with a very small number (five or fewer) being tried de novo on appeal in the
district court. The vast majority of these bench trials were held in West Fargo
Municipal Court. During that same time peried (1984-92) I tried another seven or
eight family law bench trials. I also tried a number of collection trials and
approximately 25 forcible detainer (eviction trials) to verdict before the bench. In
addition to that work, during my time in private practice I frequently represented
parties before the N.D. Workers Compensation Bureaun (and it’s predecessor the
N.D. Workmen’s Compensation Board). I believe that I tried approximately 10 to
15 Worker’s Compensation claims to decision before either a hearing officer or an
administrative law judge. Ihave tried approximately 4 or 5 social security actions
before an Administrative Law Judge, and I believe that I tried one Railroad
Retirement Claim before an Administrative Law Judge, although the case may have
been settled after a scheduling conference before the Administrative Law Judge. T
recall litigating two adversary actions in bankruptcy court, one of which was tried.

It should be noted that nearly all of my calculations relating to my private practice
experience are the result of my recollection as the law offices of Ohnstad Twichell,
P.C. has a practice of purging files that are more than 10 years old and 1 have been
separated from the firm for approximately ten years. I have been informed by the
Managing Partner for the Ohnstad Twichell Law Firm, Brian Neugebauer, that the
only files of mine that remain with the firm are those which were opened in the last
year or two that I was in practice. Most of those files were files on which I did very
little work as I decided to leave Ohnstad Twichell in September or October of 1991
in anticipation of making a run for the North Dakota House of Representatives.
Thus, virtually all of my substantial work must be recreated from memory.
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During the time that I was in sole practice I was engaged in the general practice of
law with a primary emphasis in family law, personal injury, workers compensation,
real estate and wills. While in sole practice I tried a few contested workers
compensation hearings to an ALJ, two or three divorce bench trials, and one
misdemeanor: jury trial.

(2)  Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

ANSWER: By sheer number while I was in private practice the vast bulk of my
cases were municipal cases in which I represented the City of West Fargo, ND, the
City of Riverside, ND, and the City of Moorhead, MN. On average these cases
consumed about 20% of my time. The rest of my work was almost entirely research
and writing in the first two or three years of practice and workers compensation,
family law, other administrative law, personal injury and plaintiff’s medical
malpractice (although on most of the malpractice cases I was the “second chair”
attorney). Nearly all of my non-municipal work was spent representing private
individuals, although I did some litigation work for Northwestern Bell Telephone
Company (personal injury) and some for the Insurance Reserve Fund of North
Dakota.

(] (1)  Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

ANSWER: I have appeared in court frequently as a trial lawyer.

) Indicate the percentage of these appearances in
(A)  federal couné;

ANSWER: Including administrative hearings, about 5%. I have not appeared in

any federal court since taking the bench in 1994, although on occasion been asked

by the Federal Court to conduct arraignments on their behalf as a magistrate. I

believe that I have presided over two or three arraignments/bail hearings in Federal

Court since I have been a state judge.

(B) state courts of record;

ANSWER: While in private practice, about 50%.

(C)  other courts.
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ANSWER: While in private practice 45%-almost all of it municipal court work.
3) Indicatt;. the percentage of these appearances in:
(A)  civil proceedings;
ANSWER: While in private practice approximately 20%.
(B)  criminal proceedings.

ANSWER: While in private practice approximately 80%. It should be noted that
these represent percentages of appearances not amount of time. I would guess that
my civil work constituted about 80% of my time and the municipal prosecution
work constituted about 20% of my time.

3) State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

ANSWER: I would estimate that I have tried some 200 cases fo verdict in courts of
record. The vast majority of these cases would have been traffic infractions triéd as
transfer cases or appeals to the District Court while I was the city prosecutor for the
City of West Fargo. 1 also tried approximately 7 or 8 family cases to verdict, 25
forcible detainer actions (evictions) to verdict. I believe that I tried approximately
10 workers compensation claims to formal hearing before an ALJ or hearing officer.
I also tried approximately five social security actions before an ALJ. I believe that1
may have tried one Railroad Retirement Board case before an ALJ, although it may
have settled on the eve of hearing. Ilitigated two adversary actions in Bankruptcy
Court, one of which was tried.

It should be noted that since most of these matters either (1) never even resulted in
the opening of a file (I kept a current litigation file on traffic cases which was
constantly purged once the cases were resolved) or (2) are files that were purged at
Ohnstad Twichell consistent with their destruction of files policy these numbers are
estimates based on my recollection of my cases.

(4)  Indicate the percentage of these trials that were decided by a jury.
ANSWER: 2% of the total number of cases I tried to verdict in court of record were
tried to a jury. If one includes the number of cases I tried to verdict in courts not of

record the percentage is approximately .267 %. During the time I practiced law X
had, on average, one jury trial every 18 months or so.
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(d)  Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

ANSWER: I have never practiced before the United States Supreme Court. -

(e Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

ANSWER: I have done substantial pro bono work during my tenure as a practicing
lawyer. Most of my pro bono work involved family law cases, usually divordes,
although occasionally I was involved in a protection order case for an abused
person. It is impossible for me to give exact times and dates since all of my records
have been purged. I would note that I believe that I received on a couple of
occasions the pro bono participation award from State Bar Association of North
Dakota. In addition to cases formally assigned by the pro‘bono panel, I tock a fairly
large number of pro bonoe cases that came through the door. I would estimate that
at any given time I had 4 or 5 open pro bono files.

Since taking the bench I have taught at various CLE seminars (usually on drug
courts, evidence, professional responsibility, or judicial ethies). Thave also taught
classes on the courts to citizen groups as part of the local adult education program.

1 have conducted mock trials and judged moot court competitions with University of
North Dakota law students. I have participated in the ABA Freedom Forum
presentations at local high schools. I have also occasionally guest lectured high
school students in government classes on the courts. I have presided over numerous
“My Day in Court” events (a program in which 6% graders come to criminal court
and observe and then have a question and answer session along with a2 meck

. arraignment). I have also been a frequent speaker to service clubs on court issues.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

b) a detailed summary of the substance of each case outlining briefly the factual and
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legal issues involved;
(©) the party ot parties whom you represented; and

' (@  describe in detail the nature of your participation in the litigation and the final
disposition of the case.

1. Grace v. N.D. Workers Compensﬁiion Bureau, 395 N.W. 2d (N.D. 1986)

. James Grace was a mason who was employed as a job foreman on a construction site for
the Northern Plains Crop Institute on the grounds of the North Dakota State University in Fargo.
Grace did not have recent experience as a foreman, had recently spent some period of time
unemployed and the then existing construction climate was very poor. Construction was ranning
behind on the project and work was being pushed on the project in order to avoid significant cost
overruns. The crew led by Grace was working on an elevator shaft in the hot sun and
temperatures in the shaft exceeded 140 degrees. In addition a crane was working overhead and
Grace testified that working under an operating crane was an exceptionally dangerous and
worrisome thing.. Grace suffered a heart attack. Grace filed a claim for workers compensation
benefits and the case proceeded to hearing. The Workers Compensation Bureau denied the claim
indicating that there was no unusual stress or exertion, which is required for an award of benefits
for a heart attack or stroke under North Dakota law. After the hearing Grace’s original lawyer
was disbarred and the disciplinary counsel for the Supreme Court approached me and asked if 1
would represent Grace on appeal. [ agreed to take the case. On appeal the issue was whether or
not the facts constituted unusual stress. In a 3-2 decision the North Dakota Supreme Court held
that masons work under all kinds of pressure and conditions in North Dakota and that no unusual
stress or exertion had been proven. The state was represented by Dean Haas, 905 S. Fillmore,
Ste. 400, PO Box 9418, Amariilo, TX 79105-9418; Tel. No. (806) 345-6332.

2. Jepson v. N.D. Workers Compensation Bureau, 417 N.W. 2d 184 (N.D. App. 1988)

I represented Russell Jepson in a workers compensation claim. Jepson suffered a
dislocation of his shoulder in the course of his employment. He had a previous history ofa
single shoulder separation in the past, but he reported and medical records confirmed that he had
‘a full recovery and was suffering no loss of functionality after the recovery. The Bureau agreed
to a percentage of disability and that the incident was work related. The only issue for litigation
was whether or not the aggravation statute should be applied-to reduce Jepson’s benefits. The
hearing officer ruled in favor of the Bureau, which ruling was affirmed by the district court.
Jepson appealed and the case was assigned to the intermediate court of appeals. The Court of
Appeals ruled that Jepson’s lack of a loss of functionality after recovery from the first injury was
such that the aggravation statute did not apply. Subsequent to the ruling the legislative assembly
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changed the law to require the application of the aggravation statute to cases like Jepson’s. The
trial judge was Michael O. McGuire, East Central Judicial District Judge, Fargo, ND; Tel. No.
(701) 241-5680. The Court of Appeals panel consisted of Vernon R. Pederson, Eugene Burdick
and Douglas Heen. Judges Burdick and Heen are deceased. Justice Vernon Pederson is-now
fully retired, he resides in Fargo, ND; Tel. No. (701) 237- 9566. Justice Pederson is currently 83
years of age and T am unaware of the status of his health. The state was represented. by Dean
Haas, 905 S. Fillmore, Ste. 400, PO Box 9418, Amarillo, TX 79105-9418; Tel. No. (806) 345-
6332.

3. In re the Matter of Kyle Smith, 199 B.R. 714 (Bankr. D.N.D. 1990)

I represented Kyle Smith in a personal injury claim that he had arising out of a
car/motorcycle aceident. Smith was on his motorcycle and struck by a pick-up truck that failed
to yield the right of way. Smith did not have no-fault coverage on his motorcycie (not required
at the time) and had no medical insurance. Smith was in a coma for a number of weeks and
suffered a serious brain injury as a result of the accident. Smith’s short term memory was
dramatically impacted. The operator of the truck had a $100,000 policy limit on liability. Smith
had large medical bills, both hospital and physician. As a result of Smith’s serious mental
limitations arising out of his injuries, Smith’s father was appointed his guardian to represent his
interests in the suit. In reviewing North Dakota’s exemptions I discovered that an annuity was an
exempt asset in bankruptcy and informed the insurance company that we would like to structure
the settlement in an annuity and that we intended to file bankruptcy in the hopes of avoiding
some of the medical bills. The reason for this was that given the debilitating nature of Smith’s
injuries it was apparent that he would not be able to handle his affairs and that unless some effort
was made to provide for him, he would likely become a ward of the County. Because I was able
to settle the case without suit for the full policy limits, the fees charged were actual fees incurred
and costs expended plus $750 to cover the bankruptcy and filing fees.  Smith received the
balance of the first $10,000 and the remaining $90,000 was used to purchase an annuity. The
settlement was approved in County Court, Judge Frank Racek, Cass County Judge présiding. In
the subsequent bankruptcy the hospital, clinic and physicians commenced an adversary action
asserting fraud and that the settlement contravened their attorney’s lien, which had not been
actually perfected. Smith countered that the failure to perfect the lien by filing was a fatal flaw,
that no fraud could be found and that the proceeds should have been exempt from levy. Shortly
before trial, Smith’s father and guardian suffered a stroke and at the trial he was unable to recall
any details of the conversations that we had about the settlement. Kyle Smith had only a vague
recollection and testified that he had no choice in the settlement as his guardian had made the
decision for him. Because no one was able to testify as to what had happened, I ended up being
called as a witness in the case. At theé conclusion of the case, Bankruptcy Judge William Hill
ruled that even though the lien had not been perfected by filing, the parties were aware of the
existence of the hospital bills and that there was actual knowledge of the existence of a statutory
hospital lien. A separate issue existed as to whether or not the hospital lien covered the
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physicians and clinics bill. The Court ruled that the lien did not extend to physicians bills or
clinic bills and that that portion of the settlement was not subject to levy. The Court ruled that all
transactions had been open and approved by the County Court and that no fraud lay in the action:
At trial Kyle Smith was represented by Dean Rindy, 15 Broadway, Ste. 15 Fargo, ND; Tel. No.
(701) 280-5801. Brad Sinclair, 10 Roberts St., PO Box 6017 Fargo, ND; Tel. No.(701) 232-
8957 represented the plaintiff, St. Luke’s Hospital. Jon Brakke, 502 1# Ave. N. Fargo, ND; Tel.
No. (701) 237-6983 represented the clinic and physicians. Lowell Bottrell, 3100 13® Ave. SW,
Ste, 202 Fargo, ND Tel. No. (701) 235-3300 represented the Bankruptcy Trustee.

4. Sellie v. N.D. Insurance Guaranty Assoc., 494 N.W. 2d 151 (N.D. 1992)

1 represented Mildred Sellie in a personal injury claim for damages arising out of an
incident that occurred while Sellie was on a senior citizen’s bus tour of New England. Sellie was
74 at the time of the injury. While in a crowded hotel lobby, an employee of the tour company
SCR, Inc. pushed a loaded four-wheeled luggage cart into her. Sellie suffered a serious back
injury which effectively limited all of her life activities. SCR did not have a comprehensive
general liability policy and the only insurance available was a motor vehicle policy. The
insurance company went bankrupt before the action was commenced. The N.D. Insurance
Guaranty Association succeeded to the Hability of SCR’s insurer but declined to defend the
claim. They asserted that the policy did not provide coverage as the incident did not “arise out of
the use of an automobile.” The policy did however provide:

This Insurance does not apply to . . .8. Bodily injury or property damage resuiting

from the movement of property by a mechanical device (other than a hand truck)

not attached to the covered auto.

The Insurance Guaranty Association declined to all coverage. Sellie entered into a settlement of
all claims with SCR for the sum of $128,000 under a Shuggart v. Miller agreement under which
SCR agreed to the settlement and Mrs. Sellie agreed to look only to the Insurance Reserve Fund
for satisfaction. We provided the Insurance Guaranty Association with three separate notices of
our intention to enter into the settlement and they continuously declined to become involved in
the defense of the claim or to pay on any claim. After entering into the settlement a declaratory
judgment was sought seeking to enforce the settlement. A trial was held before South Central
District Judge Dennis Schneider in Bismarck, ND. ( Judge Schneider is deceased). By the time
the case came to trial I had feft Ohnstad Twichell and the case was tried by Steven McCullough
of West Fargo, ND. Michael Morley of Grand Forks, ND represented the Insurance Guaranty
Association. There were three issues, whether the settlement was the product of collusion,
whether the settlement was excessive and whether or not the policy provided coverage. The
defendant asserted that a hand truck was by definition a two-wheeled cart and that the four
wheeled vehicle was not a hand truck, that the settlement was excessive and that the settlement
was the product of collusion. The trial court found that the settlement was reasonable, that there
was no collusion as the defendants had notice of all negotiations and were invited on numerous
occasions to defend the claim, and that a four wheeled vehicle was not a hand truck. On appeal
to the North Dakota Supreme Court, the Court held that the hand truck exception was an
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affirmative grant of coverage as it was an exclusion to an exclusion, that the settlement was
reasonable and free from collusion and that a hand truck consisted of either a four wheeled or
two wheeled cart. The Court ordered that judgment be entered in favor of Mis. Sellie for the
amount in the settlement agreement plus interests and costs. Ms. Sellie was represented at trial
by Steven McCullough PO Box 458 West Fargo, ND; Tel. No. (701) 282-3249. The Insurance
Guaranty Association was represented by Michael Morley, 215 3% St. N. Ste. 208, PO Box
14519 Grand Forks, ND Tel. No. (701) 772-7266.

5. City of Devils Lake v. Dennis Larson and Violet Larson, Northeast District Court of North
Dakota, Ramsey County, Civ. # 13130

Dennis Larson and Violet Larson sued the City of Devils Lake, North Dakota, which is
situated in Northeastern, ND, for damage caused to their residence when a torrential downpour -
overwhelmed the sanitary sewer system causing raw sewage to backup into their basement.
Shortly before the storm, which was described by experts as “a hundred year rain”, the City of
Devils Lake had undertaken a “total” separation of the storm and sanitary sewers. During the
course of the sewer separation project, at least three storm sewers that emptied into the sanitary
sewer system were overlooked. The plaintiffs asserted that the design of the sewer system was
negligent. The City asserted that it was not under any obligation to produce a total separation of
sanitary and storm sewers and that the city need only provide a sewer system of at least
customary quality. The case was tried to a jury verdict in Devils Lake, ND, the Hon. Lee
Christofferson, Northeast District Judge, presiding Tel. No. (701) 662-7072. The case took 3 or
4 days to try to a defense verdict. [ represented the Defendant City of Devils Lake. Thomas
Rutten, 509 5% St., PO Box 838 Devils Lake, ND Tel. No. (701) 662-4077 represented the
plaintiffs.

6. David C. Engstrom v. Renee Engstrom, East Central Judicial District Court, Cass
County, Civ. # 87-170

David Engstrom, M.D. commenced an action for divorce from his long-term spouse
Renee Engstrom. Mrs. Engstrom did not work outside the home and suffered from agoraphobia
and depression. The issues at trial were property division and spousal support. The case was
settled on the day of trial immediately after the first witness was sworn. I represented Dr.
Engstrom. Robert Feder of Fargo, ND represented Mrs. Engstrom. Mr. Feder is deceased. The
case was presided over by East Central Judicial District Judge Lawrence Leclerc of Fargo, ND;
Tel. No. (701) 241-5680.

7. Kindred State Bank v. Vernon Arneson, et al., East Central Judicial District Court, Cass
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County, Civ. # 87-1155

- Kindred State Bank had lent 2 sum of money to the defendants believing the loan was
secured by various certificates of deposit. The certificates of deposit were never taken into
custody by the bank, and the defendants, three brothers and a sister who were in the business of
farming, eventually cashed in the netes in order to secure operating capital. This left the bank in
an unsecured position. The Bank commenced an action for collection. The defendants appeared
but failed to defend. The Bank took a default judgment and sold farm land owned by the
defendants at public auction subject to an interest of the Federal Land Bank. The defendants
unwittingly allowed the redemption period to run, which resulted in the bank having outright
ownership of land with a value of over $300,000 to cover an indebtedness of something less than
$125,000. When the Federal Land Bank found that the redemption period had run and that the
bank now owned the property, they contacted the Arneson brothers. Amesons the Land Bank,
and the Kindred State Bank eventually worked out a three party arrangement, where in the
Kindred State Bank was made whole, including their attorneys fees, the land was deeded back to
the Arnesons by the bank subject to an agreement to restructure on the part of the Land Bank. 1
represented the Kindred State Bank, Robert Orseth, PO Box 3289 Fargo, ND; Tel. No. (701)
298-9897 represented the Land Bank and Cheryl Ellis (since disbarred—current whereabouts
unknown) and David Overboe 1042 14" Ave. E. West Fargo, ND (701) 282-6111 represented the
Arnesons.

8 Van Douglas Johnson, v. Wade W. Allen, et al., United States District Court,
Southeastern Division of the District of North Dakota, Civ. # A3-89-65

Van Johnson brought suit against the defendant police officers and the Cities of West
Fargo, ND and Riverside, ND pursuant to 42 U.S.C. § 1983 for injuries he suffered during an
altercation with police officers in West Fargo, ND. At approximately 11:00 p.m. an obviously
intoxicated person was observed jaywalking across Sheyenne Street in West Fargo (one of the
busiest thoroughfares in town). The police were called as Johnson’s jaywalking appeared to be
placing him in physical danger. The West Fargo police on duty were all otherwise engaged and
the dispatcher asked that police officers from the adjacent city of Riverside assist in investigating
Mr. Johnson’s welfare. When the officer responded to the call he found Mr. Johnson heading
toward a dead end in the street with the only exit available would have been by trespassing into
the school bus yard. Officer Allen approached Johnson and asked him to stop. Johnson swore at
Allen and kept walking. Allen took up a position between Johnson and the bus yard and asked
Johnson where he was going. Johnson replied by swearing again and indicating that he was
“going home.” Allen attempted to stop Johnson (who was a very large man) and Johnson swore
again and pushed Allen. Allen then attempted to physically stop Johnson and an altercation took
place. During the course of the altercation Allen struck Johnson with a flashlight “numerous
times” and attempted to bring him into custody. Eventually Jobnson was handcuffed and
arrested for disorderly conduct. At the ensuing criminal trial, Johnson was acquitted.. Johnson
subsequently sued Allen and the West Fargo officers who came to assist and the cities of West
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Fargo and Riverside. He asserted a claim for medical damages, pain and suffering, and
emotional distress. Our firm represented the defendants. Depositions were taken and during the
course of a settlement conference in District Court the case was settled, leaving open the issue of
attorneys fees. The case settled for a sum of less than $20,000 and the District Court, after
hearing, awarded approximately $25,000 in attorney’s fees. I was the primary attorney on the
case for the defendants, aithough the settlement was actually negotiated by Steven McCullough
of West Fargo, ND because [ was out of the country at the time of the settlement conference.
The Plaintiff was represented by Brian Nelson, 111 9% St. S. Fargo,"ND Tel. No. (701).237-
4433.. U.S. District Judge Rodney Webb, Fargo, ND Tel. No. (701) 297-7040 presided.

9. Gwen Berg-Nistler v. North n Bell Teleph Company, East Central Judicial
District, Cass County, Civ. # 91-1503 :

This case invelved an intersection collision involving a Northwestern Bell service truck
and an automobile operated by Ms. Berg-Nistler. Ms. Berg-Nistler alleged injuries to her back
and neck. Prior to the auto accident, Ms. Berg-Nistler had previous back problems. The issues
litigated related to liability and damages, with the primary question involving prior injuries and
the extent and nature of the injuries that could be attributed to the accident. The case settled
prior to trial. represented Northwestern Bell Telephone Company and Paul Grinnell 215 30%
St. N., Moorhead, MN Tel. No. (218) 236-6462 represented Ms. Berg-Nistler.

10. In re the Worker’s Compensation Claim of Margaret Bankers, Claim # 89-334,529T

Margaret Bankers was employed as a color printer in various photo-processing labs over
a period of some 25 years. During the course of her employment she developed problems with
carpal tunnel syndrome and a similar repetitive motion injury to the feet. At first, the Bureau
claimed that the conditions were chronic and degenerative and unrelated to her employment. We
contacted Ms. Banker’s physician and had her provide the physician with a detailed explanation
of the work related activities that Mrs. Bankers engaged in. During the course of these
discussions the doctor was made aware that operating a color processing machine required the
use of both feet and both hands on a repetitive basis. Once made aware of Ms. Banker’s job
duties and the number of years that she had worked in the field, the physician modified his report
to indicate that the conditions were likely a result of repetitive motion at work. The Bureau
continued to deny the claim, but offered to pay the claim under the aggravation statute. We
litigated the claim to hearing and eventually settled the case. I represented Ms. Bankers. Dean
Haas, 905 S. Fillmore, Ste. 400, PO Box 9418, Amarillo, TX 79105-9418; Tel. No. (806) 345-
6332. and Clare Hochhalter, 220 E. Rosser Ave. PO Box 699 Bismarck, ND, Tel. No. (701)
530-2420 represented the State of North Dakota.
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Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

ANSWER: None.

Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

ANSWER:

date of filing Nature Parties Court Zip

04/1998 Civil Michele Erickson and Cass County ND 58108

Ralph Erickson v. Dist. Ct.
Judy Oxton, et al. Fargo, ND

Case History: This action arose out of an automobile accident my wife, Michele
Erickson was involved in. She sought money damages for injuries received in a rear-end
accident. My claim was derivative and for money damages for loss of services only. The
case was comumenced on April 28, 1998 and settled on January 14, 2000. The settlement
involved the payment of a sum-of money without any admission of wrongdoing on the
part of any of the defendants.

Full Detail: My wife was the fourth or fifth car stopped at a red light. She was
subsequently rear-ended by three or four cars. My wife understood that the first car to
strike her came to an abrupt stop causing the other three cars to collide with her. Her car
struck the car immediately ahead of her as a result of the accident. The driver of the

" second car asserted that she, too, had come to a normal stop, and that she had been rear

ended by the cars following her. The driver of the fourth car into the collision admitted
that he was not watching the road, that he had not come to a stop-and that he struck the
car in front of him at something only slightly slower than normal road speed. The other
drivers conflicted as to whether the second driver’s abrupt stop caused the accident or
whether the fourth driver’s inattention started the chain reaction. All admitted that my
wife was stopped well in advance of any of the cars approaching the scene. As aresult of
the accident my wife, who was five months pregnant, went into pre-term labor. She was
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transported to the hospital and labor was stopped using medications. She spent some
time in the hospital on observation and was then sent home and continued to take anti-
labor medications for some time. She also suffered a low back injury as a result of the
accident, and a shoulder injury as a result of clenching the steering wheel following the
first impact. The case was settled for approximately $25,000. My claim was " for loss of
consortium, but limited to economic losses. As a result of my wife’s difficulties we
hired a cleaning service to provide some assistance around the house. The case was sued
out and settled before trial and before my deposition was ever taken.

22.

23.

24,

25.

26.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present:

_potential conflicts of interest during your initial service in the position to which you have

been nominated.

ANSWER: I do not anticipate that there will be significant conflicts, as I have been
a judge for the past eight years. I will provide the Clerk of Court with a list of those
attorneys that I carrently have on my conflict list because the either represent me or
an immediate family member. I will comply fully with the requirements of the Code
of Judicial Conduct.

Outside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

ANSWER: No

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copiés of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

ANSWER: See attached Financial Disclosure Report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

ANSWER: See attached Net Worth Statement.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?
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ANSWER: No.
(a) If so, did it recommend your nomination?
ANSWER: N/A.

() Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

ANSWER: 1 filled out an on-line application to the White House and forwarded a
copy of my filing and a resume to the Governor’s Office. I was invited to interview
at the White House for the position. After the interview I forwarded copies of some
opinions to the White House on cases on which I had been reversed. All of those
cases have been disclosed in this statement and copies of those opinions are attached.
I was interviewed by the Federal Bureau of Investigation and the Department of
Justice on several occasions. I was nominated on November 12, 2002,

(c) Has anyone invelved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

ANSWER: No.
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail ail
assets (including bank accounts, real estate, securities, trusts, investments, and other financial
holdings) all liabilities (including debts, mortgages, loans, and other financial obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 13 | 336 | Notes payable to banks-secured 0
U.S. Government securities-add 0 Notes payable to banks-unsecured 0
schedule ’
Listed securities-add schedule 16 | 377 | Notes payable to relatives 0
Unlisted securities-add schedule 1 } 000 | Notes payable to others 1]
Accounts and notes receivable: 0 | Accounts and bills due - 2 000
Due from relatives and friends 0 | Unpaid income tax ]
Due from others 0 Other unpaid income and interest 0
Doubtfal 0 Real estate mortgages payable-add 177 | 478
schedule
Real estate owned-add schedule 344 | 200 | Chattel mortgages and other liens 0
payable
Real estate mortgages receivable 0 Other debts-itemize: [
Autos and other personal property 79 1 000
Cash vatue-life insurance 89 | 891
Other assets itemize: 2 | 500
pending inheritance
Ralph 401k 21 | 297
'Ralph 4570 38 | 745
Michele--Keough N 97 1923 | Total liabilities 179 | 478
Ralph NDPERS Pension 36 | 880 | Net Worth 561 } 671
Total Assets 741 | 149 | Total liabilities and net worth 741 § 149
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor 0 | Are any assets pledged? (Add scheduie} No
On leases or contracts 0 | Are you defendant in any suits or legal No
actions?
Legal Claims 0 | Have you ever taken bankruptcy? No
Provision for Federal Income Tax o
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ﬂ Other special debt

Ll 1 o] B |
Schedule-Real Estate Owned

Description Value

Primary Residence Fargo, ND - $344200
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Schedule-Real Estate Mortgages Payable

Description Mortgage Holder Amount Owed
Purchase Money Mortgage

on Primary Residence Washington Mutual $164,478
Home Equity Loan Gate City Federal Savings Bank ~§ 13,000

on Primary Residence

39



102

Schedule—Listed Securities

Security Symbol # of Shares Value
Proctor & Gannble ‘Co. PG 17 . $ 1460.98
Wells Fargo & Co. wFC . 25 : $1171.75
Avaya AV 6 5 1470
Community First Bankshares CFBX : 78 $2063.88
Intel Corp INTC 100.75 $ 1568.68
Lucent Technologies LU 74.466 ’ $ 93.83
Washington Mutual

Investors A AWSHX 153.553 $3610.03
Odkmark Select Fund OAKLX 268.402 - $6393.34

TOTAL . $16377.19
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Schedule-Unlisted Securities .

Security ‘ # of Shares

Digital Broadcast Corporation

‘common stock) 500
TOTAL

4t

Value

$1000

$1600
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QUESTIONNAIRE OF

WILLIAM DANIEL QUARLES, JR.

BEFORE THE COMMIITTEE ON THE JUDICIARY,
UNITED STATES SENATE

1 Name: Full name (include any former names used).
Answer: William Daniel Quarles. Jr.
2. Position: State the position for which vou have been nominated.

Answer U.S. District Judge for the District of Marvland

s

20 3L O IsiCne ditiars

urrentdy vesile

Circuit Court for the City of Baltimorz

111N Calvert Swreet
Suite 330E
Baltimore, MD 21202
(4101 343-3766

4 Birthplace: State date and poace o

January 16, 1948
Baltimore, MD

w

Marital Status: (include maiden name of wite. or husband's name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.

Married to Mrs. Mary Ann Pirog Quarles
Operations Speciatist

Pretrial Services Office

U.S. District Court for the District of Maryland
101 W. Lombard Street

Baltimore, MD 21201

no dependent children
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Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance. whether a degree was received. and the date each degree was
received.

Catholic University of America, 1976 t0 1979
Washington, DC
Juris Doctor, 1979

University of Maryland, 1975 to 1976
College Park, MD
Bachelor of Science, 1976

Johns Hopkins University, 1967 10 1969
Baltimore. MD

' Baltmere. (VoS o D

Associate of Ars, 1976,

arder, listing most recent first all

15,01 oiher enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which vou have
been affihated as an otficer. divector, parner, proprictor, or emplovee since graduauon
from college. whether or not »ou received pavment foryour services. Include the name
and address of the emiplover and job title or job description where appropriate.

Emplovment Record: Listin reverse chronoloyic

business or professional cornorations, compa

TR0r o

1996 10 present

Circuit Court for Baltimore City
111 N, Calvert Street
Balumore, MD 21202
Associate Circuit Judge

Board of Trustees, Library Corporation of Lovola and
Notre Dame Colleges, 1992 to 1993, This was an unpaid position.

1986 to 1996

Venable, Baetjer and Howard
210 Allegheny Avenue
Towson, MD 21204

(1994 to 1996)

(8]
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Venable, Baetjer, Howard & Civiletti

1201 New York Avenue, NW

Washington, DC 20003

(1986 10 1994)

Associate and Equity Partner (elected to partnership 10/87)

Board of Directors. Washington Theater Awards Society
("Helen Hayes Awards™), 1989. This was an unpaid position.

Executive Council of Parents, Loyola College of Maryland, 1988 to 1990. This was an
unpaid position.

198210 1986

U'S Autorney’s Office
US Courthouse

101 W Lombard Street
fimore. MD 21201

oy, Kumble, Wagner, Fleine. Underberg & Cuse
1100 Connecticut Avenue, W

Washington. DC 20036

Assoclate

Law Clerk

The Honorable Joseph C. Howard

US District Judge for the District of Maryland
US Courthouse

101 W Lombard Street

Baltimore. MD

1979 10 1981

1977 10 1979

Linowes & Blocher

1010 Wayne Avenue

Sitver Spring, MD 20910

Law Clerk in firm’s DC office

Military Service: Identify any service in the U.S. Military, inctuding dates of service,
branch of service, rank or rate, serial number and type of discharge received.

None
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9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Nominated by President Bush to United States District
Court for the District of Maryland, June 1992,

Governor’s Citation for Membership on Governor's Commission
On Service and Volunteerism, 2000

Martindale-Hubbell AV rating

LS. Drug Enforcement Administration ("DEA") Award for
Outstanding Contributions 1o Drug Law Enforcement. 1986.

DEA and Anne Arundel County Police Award for Seallio
Prosecution. 1986.

Postal Inspectors” Award. 1986
U.S. Auorney General's Special Achievement Award, for

service as Deputy Coordinator. Presidentia
Crime and Drug Enforcement Task Force, 1982

Hats Off Award, Boy Scouts of America Baltimore Area
Council, 1983, 1983,

Corpus Juris Secundum Avward. 1979.
Who's Who in American Law. since 1987.

As an Assistant US Atomey, | also received commendations from the Attorney
General’s Advocacy Institute, the FBI, the DEA, the US Customs Service, the US Secret Service,
the Immigration and Naturalization Service, and the Inspector General of the Department of
Health and Human Services.

10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

American Bar Association, Section of Litigation, Federal
Procedure Committee, 1986 to 1997.
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National Bar Association, 1980 to 1997,

Permanent Member, Judicial Conference. U.S. Court of Appeals

for the Fourth Circuit, 1985 to 1998.

Committee to Revise Local Rules of the U.S. District Court

for the District of Maryland, 1989.

Federal Bar Association. 1981 to 198

o
S

Marvland State Bar Association. since 1991

Monumental City Bar Association, 1981 to 1998.

Bar Association of Baltimore City. 1992 101998

Baltimore County Bar Association, 1994 1o J9vis,

American Bar Association. 1979 10 1997

Seclden Sociewy, since 1992

erieants . Balumore, NMarviand,

Bar and Court Admission: Listeac

to pracuce. including dates of admission and ans apses in nie

the reason for any lapse of membersh

R3] Cue

h state and court in which vou have been admitted

ership. Please eaniain

ip. Give the same information for adminisirative

bodies which require special admission to practice.

Marvland Court of Appeals

DC Court of Appeals

US District Court for the District
Of Marvland

USCA (4th Cir)

US District Court for the District
Of Maryland

USCA (DC)

US Bankruptcy Court (MD)

December 6. 1991
December 17, 1979

June 12, 1980
June 12, 1980

November 2, 1981
April 24, 1981
January 8. 1982

There have been no lapses in membership.

Memberships: List all memberships and offices currently and formerly held in
professional, business, frateral, scholarly, civic, charitable, or other organizations since

5
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graduation from college, other than those listed in response to Questions 10 or 1 1. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex. or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Board of Trustees, Library Corporation of Loyola and
Notre Dame Colleges, 1992 10 1995.

Board of Directors, Washington Theater Awards Society
("Helen Haves Awards"). 1989,

Executive Council of Parents. Lovola College of Marvland. 1938 1o 1990.

None of these organizations discriminated or currentiv discriminates on the basis of’

race.seN, or rehigion.

Published Writings: List the tities. publishers, and Jdutes of books. articles, reports, or
other material vou have written or odited. including matenal published on
the Internet. Please supply four (=1 copies of all published material 1o the
Committee, unless the Computtes has advised vou that a copy has been
obtained from another source. Also. please supply four (4) copies of all
speeches delivered by vou. in written or videotaped form over the past ten
vears, including the date and place where they were delivered, and readity
available press reports about the speech.

Summary Adjudicanon: Dispositive Morions and Summary Trials
(John Wiley & Sons, 1991), with Hon. Joseph C. Howard and
Roger T. Scully.

"End of Mass Tort Class Actions? Dismissal of the
Castano Cigarette Smokers Suit," /nside Litigation,
July 1996.

“Georgine: Will Federal Settlement Class Actions
Survive?" [nside Litigation, June 1996.

"Will Federal Settlement Class Actions Survive
Georgine?" Defense Line, Summer 1996.

"Health-Care Prosecution in a Reformed (or Unreformed)
System," with Geoffrey R. Garinther, Maryland Bar Journal,
January/February 1995,
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"Health-Care Prosecutions: A Review of the Federal Law
Enforcement Implications of Health-Care reform.” with Geoffrev R.
Garinther, Whire-Collar Crime Reporter, July

August 1994,

“High Court States Flexible Standard for the Admission of
Expert Testimony." /uside Litigarion. August 1993,

"Disclosure of Expert Testimony would Influence Other Reform
Measures,” Inside Litigarion, November 1991,

"The Judicial Improvements Act of 1990 -- [ncremental
Reform." luside Litigaiion, December 1990.

“Proposed Revisions to Rule 36 Continue Trend Toward Summary
Adjudication.” with Roger Scully, foside Liigusion. March 1990,

“First, Read th
1989,

. fuside i

[HETRRI N

"Tnereased Amount in Contro
Successful Motions 1o Dismi
1989.

Creates Opportunities for

fe Litigution. Nare

!

No speeches have been given over the past 10 vears.

14, Congressional Testimony: List any occasion when vou have testified before a commitiee
or subcommitiee of the Congress, mcluding the name of the committee or
subcommittee, the date of the testimony and a brief description of the
substance of the testimony. In addition. please supply four {(4) copies of
any written statement submitied as testimony and the transcript of the
testimony, if in your possession.

Answer: None

15, Health: Describe the present state of vour health and provide the date of vour fast physical
examination.

Good. Last physical was in December 2001.
16.  Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant
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opinions you have written;

It is difficult to assign significance 10 a trial court’s rulings: each case is
important to the litigants, The following is a summary of cases which
reflect the diversity of the case load of the Circuit Court for Baltimore
City.

Copies of the opinions are attached.

Allen v. Allen, Case Nos. 95138021 CE197036: 95122067/CE197036 (Cir.
Ct. Balto. City July 14, 1998). This is an opinion calculating and
awarding pension benefits, indefinite alimony and a monetary award in a
divorce after remand from the Maryvland Court of Special Appeals.

Armiger v. St Ambrose Housing Aid Ctr. Case No. 94033043, C176347
1Cir. Ct. Balto. City Julv 13, 1998). In this case. the trial court determined
whether laches barred arbitration: he court determined that arbitration was
appropriate.

Bowers v. Callahan. Case No. 24-C-99-000382 OT (Cir. Ct. Baho. Ciwy
June 29.1999) reversed Callahar v Bowers, 131 Md. App. 163, 748
A2d 499 (2009 reinstared 3539 NMd. 395, 754 A2d 388 2000y In ts
case. Callahan. a security guard. sought summary judyment against the
personal representanve of Bowers” estate. The trial court denied summan
Judgment, holding that a reasonable jury could have determined that
Bowers™ shooting death had been caused by Callahan’s inept handling ol a
shoplifter's arresi-the arrestee had grabbed Callahan’s gun and Bowers. a
store emplovee. had been shot. The Court of Special Appeals held that
summiary judgment should have been granted on the basis of Callahan's
limited inumunity. The Court of Appeals vacated the opinion of the Court
of Special Appeals citing cases holding that limited immunity questions
should usually be decided by fact finders.

FEid v. Duke, Case No. 24-C-98-100019 CN (Cir. Ct. Balto. City June 29,
1999) affirmed No. 2200 (Md.App. Nov. 15, 2000). In this case. the court
construed the Employee Retirement Income Security Act of 1974
("ERISA™), 29 U.S.C. §§ 1001, er seq. And granted summary judgment on
the basis of preemption.

Ford v. Balto. City Sheriff’s Ofc., Case No. 24-C-99-001000 OC (Cir. Ct.
Balto. City June 1999). In thhis case, the court construed the U.S. and
Maryland constitutional protections against unreasonable searches.

Harris v. Caplan, Case No. 24-C-97-246035 OT (Cir. Ct. Balto. City June

8
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1999). In this lead paint case, the court construed the Maryland summary
judgment rule and correclt predicted that the Maryland courts would not
follow the federal “sham affidavit” doctrine.

Hudgins v. Blodgertt. Case No. 24-C-97-344027 OT (Cir. Ct. Balto. City
May 1999). In this case, the court examined sovereign immunity issues.

Johns Hopkins Bayview Physicians. P.4. v. Morrill, Case No. 24-C-00-
005174 (Cir. Ct. Balo. City Oct. 16, 2001). In this case the determined
that an arbitration agreement did not bar the defendant physician’s
counterclaim.

Knight v. Div. of Corrections. Case No. 24-C-01-000651 (Cir. Ct. Balto.
City Dec. 7.2001). In this case. the court affimied the administrative
decision to terminate the plaintirts empioyment as a correctional oflicer
for misconduct (i.e.. permitl ¢ operation of & drug distribution ring
from her home.

Nizer v. Johns Hopkins Buyvview Med. Crr.. Case No. 24-C-98-310246 OT
(Cir. Cr Balte, Ciny Juby 30 1wy rfrmed Nao 2599 (Md App. Mar. L
2001). In this premises habiliny case. the court granted summary judgment

1

o the defendw

by 4 shost summarny and chiations for all rulings of vours tha
reversed or siznificantly oriticized on appeal. together with u shont

summary of and citations for the opinions of the reviewing court;

WIS

Allen v, Allen. No. 370 (Md.App. Dec. 31, 1997). In this unreported
opinion, the Maryland Court of Special Appeals vacated the trial cowrt’s
award of pension and remanded the case

Bradley v. Maryland, No. 1237 (Md.App. July 24, 2001). In this
unreported opinion. the Maryland Court of Special Appeals reversed the
appellant’s robbery conviction because the trial court permitted the
prosecutor to cross-examine the defendant about the fact that he had
provided exculpatory evidence to his attorney only the day before he
testified. Although the trial court thought the questioning had been nvited
by the appellant’s testimony, he appellate court held that the cross-
examination impermissibly implicated the appellant’s post-arrest silence.

Callahan v. Bowers, 131 Md. App. 163, 748 A.2d 499 (2000) vacated 359
Md. 395, 754 A.2d 388, (2000). In this case, Callahan, a security guard,

9
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sought summary judgment against the personal representative of Bowers’
estate. The trial court denied summary judgment, holding that a
reasonable jury could have determined that Bowers’s shooting death had
been caused by Callahan’s inept handling of a shoplifter’s arrest—the
arrestee had grabbed Callahan’s gun and Bowers, a store employee. had
been shot. The Court of Special Appeals held that summary judgment
should have been granted on the basis of Callahan’s himited immunity.
The Court of Appeals vacated the opinion of the Court of Special Appeals
citing cases holding that limited immunity questions should usually be
decided by factfinders.

Eastern Outdoor Adverrising v. Muyor and City Council of Baltimore. 128
Md. App. 494, 739 A.2d 834 (1999, In this opinion. the Court of Special
Appeals reversed the trial court’s affirmance of Balumore Cin's Board of
Zoning Appeals denial of a conditional use application for a billboard.
The appellate court held that the Board's action was not supporied by
substantial evidence.

Johnson . Marvland. No. 1234 (M, App. April 11, 2001y reversed. No.
300 M (January 90200250 Johmnson wus convicied of
conspiracy to commit first degree murder and related offenses. In post
trial motions, he argued that o new yia! on the conspiracy charge had 10 be
granted because the named coconspirators had been acquitted in a previous
trial. Holding that the rule of consistency did not apply to separate tials.
the trial court denied the motion for judgment of acquittal or a new wrial.
“he Court of Special Appeals reversed and held that the rule of
consistency barred Johnson's conspiracy conviction. The Coust of
Appeals reversed the Court of Special Appeals and held that the rule of
consistency was inapplicable in separate trials of coconspirators.

isCas

Oliver v. University of Marviand Medical System, No. 748, (Md.App.
Aug 10, 2000). In this unreported opinion, the Court of Special Appeals
reversed the trial court’s grant of summary judgment against Oliver on the
Workers Compensation Commission finding that he was 35 percent
permanently disabled and held that he was entitled to attempt to prove at
trial that he was 55 per cent permanently disabled.

Parker v. Housing Authority of Baltimore Ciry, 129 Md. App. 482, 742
A.2d 522 (1999). In this case, the Court of Special Appeals reversed the
trial court’s grant of an apparently unopposed motion to dismiss in a tead
paint case.

Swartz v. Maryland Parole Commission, No. 1348 (Md.App. Mar. 21,

10
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judgment hoiding that a reasonable
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2000). In this unreported decision, the Court of Special Appeals reversed
the trial court’s affirmance of the parole commission’s denial of Swartz’
parole and directed that the case be remanded to the commission for a new
hearing.

Webb v. Marviand, __Md.App.___ (June 10, 2002). In this opinion. the
Court of Special Appeals reversed the conviction of a pro se litigant
because the arraignment court had requested that the prosecutor inform the
appellant of the charges and penalties he faced. Although the court noted
that there had been substantial compliance with Maryland Rule 4-246, it
held that the rule required the judge to inform the appellant of the offenses
and the penalties he faced.

() a short summary of and citaions for all significant opinions on
federal or state constitutional issues. together with the citation for
appellate court rulings on such opinions.

Bowers v. Cadlaran. Case No, 24-Ceu5-0003382 OF (Cir. Ci. Baiw. Cin
Jane 29,1999y reversed Callichan v xvers. 131 Md. App. 163, 748

A2d 499 (2000 remstaied 339 Nd IS0 T34 AL 2d 388, (200 i this
case. Callahan. a security guard. soughi summary judgment against the

personal representative of Bowers' esiwe. Tl
:
i

The trial court denicd sumnmun
v could have determined that
Bowers’ shooting death had been caused by Callahan’s inept handling or'a
shoplitter’s arresi~the arrestee had grabbed Callahan’s gun and Bowers. a
store employee. had been shot. The Court of Special Appeals held that
summary judgment should have been granted on the basis of Callahan's
limited immunity. The Court of Appeals vacated the opinion of the Court
of Special Appeals citing cases holding that limited immunity questions
should usually be decided by fact finders.

Eid v. Duke, Case No. 24-C-98-100019 CN (Cir. Ct. Balto. City June 29,
1999) affirmed No. 2200 (Md.App. Nov. 15, 2000). In this case, the court
construed the Employee Retirement Income Security Act of 1974
("ERISA™), 29 U.S.C. §§ 1001, er seq. And granted summary judgnient on
the basis of preemption.

Ford v. Balro. City Sheriff's Ofc., Case No. 24-C-99-001000 OC (Cir. Ct.
Balto. City June 1999). In thhis case, the court construed the U.S. and
Maryland constitutional protections against unreasonable searches.

Hudgins v. Blodgett, Case No. 24-C-97-344027 OT (Cir. Ct. Balto. City
May 1999). In this case, the court examined sovereign immunity 1ssues.

11
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These opinions have been provided.

17. Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state
or local, other than judicial offices, including the terms of service
and whether such positions were elected or appointed. If
appointed, please include the name of the individual who
appointed you. Also, state chronologically any unsuccessful
candidacies you have had for elective office or nominations for
appointed office for which were not confirmed by a state or federal
legislative body.

Answert Governor's Commission on Service, 1994 1o 1995: 1997 10 2000: Vice-
Chair 1999-2000. 1 was inttially appoinied oy Maryland Govemnor Wilham
Donald Schaefer: [ was reappointed by Marvland Governor Parris
N. Glendening.

Anomey Grievance Comnission of Manviand, nguiry Commitee
for Balumore City. 1993-1996. I was appointed by the Attorney Grievance
Co

DIIHESION,

Law Revision Commission of the District of Columbia,
1959-1991. [was appointed by the D.C. Council.

Assistant Special Counsel for the State of Marviand, 1984-1986. [ was appointed
by the Hon, Joseph H.H. Kaplan, the Administrative Judge of the Circuit Court
for Baltimore City.

In 1992, 1 was nominated to the U.S. District Court for the District of Maryland, the Senate

adjourned before reaching my nomination.

(b) Have you ever held a position or plaved a role in a political campaign? {f so,
please identify the particulars of the campaign, including the candidate, dates
of the campaign, your title and responsibilities.

In 1988, [ was a member of the Board of Maryland Lawyers for Bush

In 1996, I ran in a retention election for the Circuit Court for Baltimore
City.
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Legal Career: Please answer each part separately.

(a) Describe chronologically vour law practice and legal experience
after graduation from law school including:

1) whether vou served as clerk to a judge. and if so. the name
for the judge, the court and dates of the period you were a
clerk:

Law Clerk

The Honorable Joseph C. Howard

US District Judge for the District of Maryland
US Courthouse

101 W Lombard Street

Baltimore. MD

1979 w0 18l

(e whether vou pra
dates:

oed alone. and i1 so. the addresses and

no

[ she dates, namas and addresses o

ental ayencies with which

and the nature of your affiliavon with cach.

197710 1979

Linowes & Blocher

1010 Wayne Avenue

Silver Spring. MD 2091¢
Law Clerk in firm’s DC office

1981 to 1982

Finley, Kumble, Wagner, Heine, Underberg & Casey
1100 Connecticut Avenue, NW

Washington, DC 20036

Associate

1982 to 1986

US Attorney’s Office
US Courthouse

101 W Lombard Street
Baltimore, MD 21201
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Assistant US Attomney

1986 10 1996

Venable, Baetjer and Howard
210 Allegheny Avenue
Towson, MD 21204

(1994 to 1996)

Venable, Baetjer. Howard & Civilett
1201 New York Avenue. NW
Washington, DC 20005

(1986 to 1994)

Associate and Equity Parmner (ele

2d w partnership 10.87)

1996 to present

Circuit Court for Bahimore (i
1N Calvert Street

Baltuimore. MD 21202
Associate Crrewit Judge

b (1 Describe the yen cter of vour law practice und
indicate by date 1 and when fis character has chanusd over
the vears,

From 1979 to 1981, I served as a iaw clerk to The Honorable Joseph

C. Howard, US District Judge tor the District of Maryland.

From the Fall 1981 1o May 1982, 1 was a liugation associate in the
Washington, DC office of Finley. Kumble. Wagner. Heine, Underberyg &
Casey, a large New York law firm. [ practiced in antitrust, corporate,
commercial, and bankruptey litigation.

From May 1982 to August 1986, I was an Assistant US Attorney. My
practice was primarily organized crime prosecutions. From 1984 10 1986,
I was Deputy Coordinator, then Coordinator of the Presidential Organized
Crume and Drug Enforcement Task Force for the Mid Atlantic Region.

From September 1986 to November 1996, I practiced with the Venable,
Baetjer and Howard law firm. [ was elected to equity partnership in
October 1987, 1served as head of the DC office litigation practice group
from 1992 to 1994. My practice included complex commercial, corporate,
antitrust and products liability litigation. | also served on the firm’s

14



118

partner compensation and associate hiring committees.

From November 18. 1996 to the present. | have served as an associate
circuit judge on the Circwt Count for Baltimore City. During that time, |
have handled more than 4.000 criminal cases and tried more than 150 jury
trials. I have also served as back-up civil and criminal discovery judge.
coordinated the court’s electronic filing project, chaired the sentence
review panel, and served on the Technology Oversight Board and the
Justice Matters editorial board.

(2} Describe vour typical former clients, and mention the areas.
11 any, in which vou have specialized.

Typicai clients included banks, defense contractors. home builders. healtheare providers.
and nmanufacuring companies My specialty 1
husiness disputes, professional m [N

antitrust matters.

praciics areas included the litigation of

dee, produos dabidn ad v and ene

I i1y Describe whzthier vou appearad )

all. Ifthe frequency of vour appewr
such variance. providing dares.

requently, occastonatlv, or not at

128 i cowrt varied. deseribe each

Answar [ the last six vears. w1 associate circuit judge. From
1992 to 1990, an neyv. Lappearad in court frequenthy
as a civil rial lawver. Previously. as a federal prosecutor and faw clerk. |
appeared in cowrt daily.

FAST VCArSs as an

{2) Indicate the percentage of these appearances in
(A) federal courts;
Answer: none in the past 10 vears
(B) state courts of record;
Answer: 100 per cent in the past 10 years
(C)y  other courts.
Answer: none in the past 10 years

15
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Answer:

Answer:
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(3) Indicate the percentage of these appearances n:
(A)  civil proceedings:
about 100 percent as an attorney from 1992 to 1996.
(B)  criminal proceedings.
none from 1992 10 1996
4) State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether vou were sole counsel.

chief counsel, or associate counsel.

As a trial attomeyv. [ tried more than M) cases 1o jury verdict and more than
10 1o judgment as soie or chief counse.

practice.

None

Describe legal services that vou have provided to disadvantaged persous or on a
pro hono basis, and list specific examples of such service and the amount of time
devoted to each.

More than half of my legal career has been spent in public service. In addition,
from 1978 101980, I served as an unpaid legal advisor to the provincial planning
committee of the Holy Name Province { North America ) of the Order of Friars
Minor (“Franciscans™) as the committee planned the move of the Franciscan
Monastery from North East Washington, D.C. to Bethesda, Maryland. 1 have also
served as an instructor for: Trial Advocacy and Federal Practice for the U.S.
Attorney General's Advocacy Institute, 1984-1986 and Maryland Institute for
Continuing Professional Education for Lawyers ("MICPEL"); Professionalism
course for new admittees to Maryland Bar; National Institute for Trial Advocacy;
Swmmary Judgment for the Maryland Judicial Institute.

16
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19. Litigation: Describe the ten (10) most significant litigated matters which vou personally
handled, and for each provide the date of representation, the name of the court. the name
of the judge or judges before whom the case was litigated and the individual name.
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

ta) the citations, if the cases were reported, and the docket number and date if
unreported;
(b) a detailed summary of the substance of each case outlining briefly the factual and

legal issues involved:
1o the party or parties whom vou represented; and

() describe i detail the nature of vour participation in the Hrigation and the final
disposition of the case.

e wrec T2V NI App, 3900 710 N2 9= 1998y (i bave 117 dbaie J1owas wied
onarable Richard T. Rombro. Abate 1] tried the cases of five trial plaintiffs 1o full

Cltalso mied:

K 3 sitio those common issues wied in
L a3 1o approximately 13,004 cases filed between October 1. 1990 and October 1, 1993;
laims and third-party g and cross-clam

SOMMON ISSUSS

[

faims severad fror the fhare [ proe

This consolidated asbestos trial involved nwerous defendants and complex legal.

factual, and scienufic issues. The plaimiffs® verdicts agamst my client were settled

Date: June 1994 to February 1995
Court: Circuit Court for Baltimore City, Maryland
Judge: Hon. Richard Rombro

My Client:

Co-counsel:

Opposing Counsel:

Rapid-American Corporation

M. King Hill, Ill, Esquire
Venable, Baetjer and Howard
210 Allegheny Avenue
Towson, MD 21204

(410) 494-6200

Theodore Flerlage, Esquire
Law Offices of Peter G. Angelos

17
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One Charles Center
100 N. Charles Street
Suite 2200
Baltimore, MD 21201
(410) 649-2000

Israeli Aircraft Industries v. AAL Corporarion, Civil Action No. 91-0436A (E.D. Va.). On March
25,1991, Israeli Aircraft Industries (“IAI”") sued my client, the Maryland-based AA[ Corporation
("AAIL") asserting various contractual breaches, trade secret misappropriation, and other claims.
The suit stemmed from a Teaming Agreement under which Al and AAT supplied the U.S.
military with Pioneer remotely piloted vehicles("RPV™s}, i.e.. drones or pilotiess surveillance
aircraft which were extensively used in Operation Desert Storm.

[ fed a team of eight lawyers who worked literally night and day 1o file AAD's opposition
to [Al's Motion for a Preliminary Injunction. On March 28. 1991, | argued AAL’s case before
Tudee Albert V. Bryan, Jr. who denied the injunct R Hy bal The suit was

Date: March 28, 1991

Court: LS. District Court for the Eastern Disirict of Virginia
Fudea Hon. Albert V. Bryvan, Ir,

My chiont AA[ Corporation

Co-counsel: Thomas 1. Madden. Esquire

Venable, Baetjer, Howard & Civileni. LLP
1201 New York Avenue, N,W,

Suite 1000

Washington, D.C. 20005

(202) 962-4800

Opposing Counsel:  Henry A. Hubschman, Esquire
Fried, Frank, Harris, Shriver & Jacobson
1001 Pennsylvania Avenue, N W',
Washington, D.C. 20004
(202) 639-7230

Carroll Lee Walker v. John P. Leachman, CL 89-66, 89-67, (Cir. Ct. City of Alexandria, Va.).
In this defamation action, [ was chief counsel for plaintiffs, a Virginia lumberman and his
company. Defendant, a supplier to, and competitor of, Walker, sent a defamatory letter to

18
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Walker's bank, which refused further credit extensions to Walker. After a three day trial, the
Jury returned an S11 Million verdict for Walker. The case was subsequently settled.

Date: August 1-5, 1991

Court: Circuit Court for the City of Alexandria, Virginia
Judge: Hon. Donald M. Haddock

My client Carroll Lee Walker

Co-counsel: David W. Goewey. Esquire

Venable, Baetjer, Howard & Civiterj. LLP
1201 New York Avenue. NV,

Suite 1000

Washington, D.C. 20003

(202) 962-4S0u

Robert S, Corish. Esquire

Slenker. Brandt. Jennings & Johnston
026 davier R
Faprfax, VA 22037
(703) 849-8600

Mo Lo Storch Family Lid Parmersiip v, Erol’s, 95 Md. App. 253, 620 A.2d 408 (19935, M. Leo
Storeh Family Limited Parmership and M. Leo Storch Management Corp. ("Storch"). sued myv
clients Erol's. inc. ("Erol's"). BF Holding Co. ("BF Holding"), Blockbuster Holding Corp.. and
Blockbuster Entertainment Corp.. in the Cirenit Court for Prince George's County {or. inser wlia.
breach of a continuous operation clause of its lease with Erol's and sought interlocutory and
permanent injunctive relief. On February 3. 1992, the trial court dented Storch's motion for an ex
parte and.or interlocutory injunction. The trial court then issued a show cause order. On Apri} 29.
1992, a hearing was held on the show cause order, and the trial court denied Storch's request for
an interlocutory injunction.

The appellate court affirmed the trial court and held that the trial court did not abuse its
discretion because the injunction could have required the continuous supervision of the court
over an extended period of time and would have made effective enforcement unreasonably
difficult.

Date: February 29, 1992
Court: Circuit Court for Prince George’s County, Maryland
Judge: Hon. David Gray Ross
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My client Erol’s, Inc, et al.

Co-counsel: Fred Federict, Esquire
Venable, Baetjer, Howard & Civiletti, LLP
1201 New York Avenue, N.W.
Suite 1000
Washington, D.C. 20003
(202) 962-4800

Opposing counsel:  Edward J. Tolchin. Esquire
10615 Judicial Drive
Suite 502
Fairfax, VA 22030
(703) 385-9500

Huarpes Ease LP v, Sidver, Case No. $9047063 CLY325 This was a commercial real estare
dispue berween my ciient Harbor East. the assignes of & conmact for the sale of real properiv and

a developer, the assignor. The case involved complex rent issues which had to be

wiligibiv o ajury. The subsiansial plamtit?”s « erdict is an indication ot the jury’s
good zrasp of the issues.

Date: Apnit Lo 17100t

Court: Circuit Court for Baltimore City, Marvland
Judue: Hon. Mever Cardin

My Client: Harbor East, LP

Opposing Counsel:  Lawrence L. Hooper, Esquire
The Adams Express Company
7 St. Paul St.
Suite 1140
Baltimore, MD 21202
(410) 752-5900

St. Charles Associates, L.P. v County Comm 'rs of Charles County, CV 89-720. This was a suit
for a judgment declaring the rights of my client, a new town developer, under the agreements and
course of dealings with the Commissioners of Charles County Maryland. In this protracted
litigation, various levels of Maryland’s courts upheld the developer’s interpretations of the
agreements defining its rights.

20
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Date: 1989 through 1596

Court: Circuit Court for Charles County
Judge: Hon. David Gray Ross

My chient: St. Charles Associates, L.P.

Opposing counsel Kurt J. Fischer
Piper & Marbury
6225 Smith Avenue
Baltimore, MD 21229
(410) 580-4148

United States v. Scallio, HAR-85-0508. This was the prosecution of a large-scale cocaine
distributor based in Anne Arundel County. Marviand, The prosecution of this multimillion

dollur drug conspiracy was, at the time. one of the y Mar history. was

nment, Scallio received a 380w

counse!l for the vova

Date: March 3-180 1986
Court: U.S. Distnet Cowrt for the Districr of Marviand
Judge Hon, Tohn RO Hargeave

My elient: U.S. government

Opposing counsel:  James W, Parkman. L Esquire
Parkman & Adams
401 N. Foster Sueet
Dothan. Alabama
(205) 793-9009

United States v. Melvin Williams, 753 F.2d 329, 331-31 (4* Cir. 1983). This multi-jurisdiction
narcotics prosecution involved one of the first appellate constructions of the 1984 Bail Reform
Act which permitted pretrial detention. ['supervised the joint state and federal investigation
which led to the successful prosecution of Williams and several of his gang members. |
represented the government at the detention hearing which led to the Fourth Circuit decision
upholding the constitutionality of the Act.

Hearing: December 6, 1984

Court: U.S. District Court for the District of Maryland

21
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Judge: Hon. Daniel E. Klein, Jr.
My client U.S. government

Opposing counsel:  Howard L. Cardin, Esquire
10 E. Mulberry Street
Baltimore, MD 21202
(410) 727-3868

Cole v. Conmanding Officer, U.S.S. LY. Spear, 747 F.2d 217 (4" Cir. 1984). In this habeas
corpus case, I served as co-counsel to the U.S. Navy. Coie enlisted in the Navy and
subsequently filed for conscientious objector status. After seeing the movie Gandhi. she refused
to wear her uniform or report for duty.  The Fourth Circuit entered an en banc opinion in which
it stated criteria for resolving conflicts between the military’s need to maintam order and
discipline through its discharge proceedings and an enliszad person’s rights to avoid military
service which contrarenes his or her religious beliers

I8

Date: Apri) 1983

ot »3. Distrier Court tor the Diswies o) Sianland
Couir U35, Distrier Court tor the Dist whan

I Blacs

Hon, Wane

My chient: U.S. governmean

Oppasing counsel: Harold Buchmian. Esquire (Deceazedy

Boznwn v, Office of Finance, 32 Md. App: 1, 445 A.2d 1073 (1982} | served as appellate
counsel in this case in which my client, from whom funds and a quantity of marihuana had been
seized by the police, contested whether the funds had been found in “close proximity™ to the
marihuana. In uphbolding the forfeiture, the appellate court construed the state’s forfeiture statute.

Date: June 3, 1982

Court: Maryland Court of Special Appeals
Judge: Chief Judge Richard Gilbert

My client: William Bozman

Opposing counsel:  Michael J. Moran, Esquire
401 Allegheny Avenue

2
12



8]

(1)
(9%
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Towson, MD 21204
(410) 828-4800

Criminal History: State whether you have ever been convicted of a crime, within ten
vears of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

Answer: None

Party to Civil or Administrative Proceedings: State whether vou. or any business of
which vou are or were an officer, have ever been a partv or otherwise involved as a party
th any civil or administrative proceeding, within ien yvears ot vour nomination. that is
reflected in a record available to the public. If so. please describe in detail the nature of
ition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
vou were a guardian ad frend. stakeholder. or muenisd

CWIHRESS.

Answern None

Potential Conflict of Interest: Expiain how you -
interest. including the procedure vou will foltow mining thesa areas of concem.
tdennf\ the caregories of litigation and financial ments that are likely o present
potential conflicts of interest during vour initial service in the position to which vou have
been nonunated.

i resolve any potential contlict of

Answer: There are no categories of litigation or financial arrangements which are
likelv to present potential conflicts of interests. In addressing potential conflicts of
mterest, | will follow the guidelines of the Code of Judicial Conduct.

Qutside Commitments During Court Service: Do you have any plans, commiments,
or arrangements to pursue outside emploviuent, with or without compensation, during

vour service with the court? If so, explain.

Answer: None

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other itemis exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

Answer: See attached Financial Disclosure Report.

23
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Statement of Net Worth: Complete and attach the financial net worth statement
detail. Add schedules as called for.

Answer: See attached net worth statement and Financial Disclosure Report.

Selection Process: [s there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts? To my knowledge there is no formal
selection commission.

(a) {f'so, did it recommend your nomination?

(b} Describe your experience in the judicial selection process, including the
circumstances leading to vour nomination and the interviews i which vou
participated.

Answer: I informed Congressman Ehrlich o my interest and applied through the
White House web site. Twas interviewed at the White House by the Honorable Alberto
R. Gonzales. [underwent an FBI background investi zation and my qualifications and
packground were also reviewed by the Office of legal Policv. | was nominated On
September 12,2002,

N Has aimyone ivolved in tiwe process of seiecting you as a Judicial nommee
discussad with vou any speciiic case. lega. 1ssue or question m a manner that
could reasonably be interpreted as asking or seeking a commitment as 1o how vou
wouid rule on such case. 1ssue. or question.” I1 so. please explain fully.

Answer: No

24
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OCTOBER 25, 2002
SUPPLEMENTAL QUESTIONNAIRE OF

William Daniel Quarles, Jr.

BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

16. Citations: If vou are or have been a judge. provide:

(b a short summary and citations {or all rulings of vours that were reversed or significantly
criticized on appeal. together with a short summary of and citations for the opinions of
the reviewing court;

It any of the opinions or rulings listed were in state cowrt or were not officially reported.

piease provide copies of the opinions.
Apswer

Kuight v Division of Prewrial Detention and Services. No, D2136 (N1d. App. Oct 17,2002y, In
this wreported opinion. the Marviand Cowrt of Special Anpezals reversed the wial court’s
affirmance of the adminstrative agency”s dismissal of a correctional officer whose home was
used for drug trafficking.
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE
JUDICIARY,
UNITED STATES SENATE
Name: Full name (include any former names used).

Gregory Lynn Frost

Position: State the position for which you have been nominated.

United States District Court, Southern District of Ohio

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Licking County Conmon Pleas Court, Courthouse, Newark, Ohio 43055
(740) 349-6186

Birthplace: State date and place of birth.
April 17, 1949 - Newark, Ohio

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number of
dependent children.

Married to Kristina Mary Frost (Dix)
Vice Chancellor for Operations and In-House Counsel
Ohio Board of Regents
30 East Broad Street, 36" Floor
Columbus, Chio 43215
I have no dependent children. All three adult children are in college.

Education: List in reverse chronological order, listing most recent first, each college, law
school, and any other institutions of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received. .

Law School:

Ohio Northern University Law School
1971-1974

Graduated June, 1974

Juris Doctor Degree

Undergraduate Schook:
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Wittenberg University

1967-1971

Graduated June, 1971

Bachelor of Arts Degree - Political Science major

Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, non-profit or otherwise, with which you have been affiliated
as an officer, director, partner, proprietor, or employee since graduation from college,
whether or not you received payment for your services. Include the name and address of
the employer and job title or job description where appropriate.

Licking County Common Pleas Court (1990 - present)
Employer — State of Ohio / Licking County
Address ~ 20 South Second Street, Newark, Ohio 43055
Position — Judge

Hydroseed Plus (2000 - present)
Address — 1136 Hilltop Drive, Newark, Ohio 43055
Position - Partner in family-owned partnership involved in residential, commercial,
and industrial hydroseeding.

Central Ohio Council of Boy Scouts of America (1986 — present)
Address —~ 1901 East Dublin-Granville Road, Colurbus, Ohio 43229
Position — Executive Committee Member

Licking County Bar Association (1999 —2000)
Address ~Licking County Courthouse, Newark, Ohio 43055
Position - President

Maryhaven Alcohol & Drug Addiction Treatment Center (1991 ~ 1996)
Address — 1791 Alum Creek Drive, Columbus, Ohio 43207
Position - Board of Directors

Shephard Hill Foundation (1990 — 1991)
Address — 200 Messimer Drive, Newark, ()h;o 43055
Position - Board of Directors

Licking County Municipal Court (1983 — 1990)
Employer —~ State of Ohio / Licking County / City of Newark
Address —~ 40 West Main Street, Newark, Ohio 43055
Position — Judge

Licking Alcoholism Prevention Program (1983 — 1990)
Address — 62 East Stevens Street, Newark, Ohio 43055
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Position - Board of Directors

Heath Civil Service Commission (1979 — 1982)
Employer — City of Heath, Ohio
Address — 1287 Hebron Road, Heath, Ohio 43056
Position - Clerk

W.K. Frost, Inc. (1976 — present)
Address — 130 North Vernon Avenue, Newark, Ohio 43055
Position - Member of Board of Directors in famity-owned oil and gas business.

Schaller, Frost, Hostetter, & Campbell (1974 — 1983)
Address — 32 North Second Street, Newark, Ohio 43055
Position - Member and partner of law firm

Licking County Prosecuting Attorney’s Office (1974 — 1978)
Employer — Licking County
Address — 20 South Second Street, Newark, Ohio 43055
Position ~ Assistant Licking County Prosecuting Attorney

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

I did not serve in the military.

Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other special
recognition for outstanding service or achievement.

Ohio Supreme Court Judicial Conduct Award

Who's Who in American Law (1987, 1988)

‘Who's Who in the World (1986, 1990)

Who's Who in the Midwest (1985)

Qutstanding Young Men in America (1984, 1985)
International Men of Achievement (1986)

Personalities in America (1987) )

Who's Who in Emerging Leaders in America’(1987, 1 edition)
Directory of Distinguished Americans (1988)

Jaycee's Outstanding Young Man of the Year (1983)

Sertoma Service to Mankind Award (1983)

Boy Scouts of America - Silver Beaver Award (1988)

Ohio Department of Natural Resources - Wildlife Award (1984)
Boy Scouts of America - Order of Merit (1986)

Scholarship Recipient to National Judicial College (2000)
Maryhaven Treatment Center - Board of Directors
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Licking Alcoholism Prevention Program - Board of Directors

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you bave held in such groups.

American Judicature Society

Ohio Judicial Conference - Executive Committee (1989 — present)

Ohio Municipal Judges Association - Trustee (1988 - 1992)

Ohio State Bar Association (1974 — present)

Ohio Municipal Judges Association - Legislative Chairman (1989 - 1991)
Ohio Jury Instructions Editorial Board - Chairman (1989 - present)

Ohio Traffic Rules Committee (1987 - 1989)

Ohio Common Pleas Judges Association - Executive Committee (1990 - present)
Banks-Baldwin Handbook Editorial Advisory Board (1989 - 1999)
Licking County Bar Association - President (1999)

South Carolina Bar Association (2000 - present)

Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice. :
Admitted to practice in Ohio - 1974
Member in good standing, no lapse in membership
Admitted to practice in U.S. District Court, Southern District Ohio - 1976
Member in good standing, no lapse in membership
Admitted to practice in United States Supreme Court - 1979
Member in good standing, no lapse in membership
Admitted to practice in South Carolina - 2000
Member in good standing, no lapse in membership

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership

. requirements or the practical implementation of membership policies. If so, describe any

action you have taken to change these policies and practices.

Masonic Acme Lodge #554

Teheran Grotto

Licking County Shrine Club

Ancient and Accepted Scottish Rite
Ducks Unlimited

Honorable Order of Kentucky Colonels
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Newark Elks Club

Moundbuilders Country Club

Capital Club

DeBordieu Club

Rotary Club of Newark - past member

Newark Moose Lodge - past member

Big Red Touchdown Club, Denison University - past member
Symposiarcs - past member and former national president
Newark High School Quarterback Club - past member
Newark Maennerchor — past member

For approximately four years, I was a member of the Newark Moose Lodge, the
Newark Maennerchor, and the Newark Elks Lodge. When it became apparent that
those organizations discriminated against women in their membership practices, I
resigned. In 2000, I was asked to re-apply for membership in the Newark Elks
Lodge. I advised that organization that I could not subscribe to their membership
tenets as a result of their continued discrimination against women. In part, because
of my position on this issue, I am proud to say that the Newark Elks Lodge has
changed its practices and now permits women as full members. I do not currently
belong to any organization which discriminates on the basis of race, color, religion,
sex, disability or national origin.

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Copies of the published writings listed below are included in Appendix 1.

Branzburg v. Hayes-Newsmen's Privilege
(1973), Ohio Northern University Law Review, Vol. 111, No. 1

City of Newark v. Dick Sherman Disposal
(1983), 4 Ohio Bar Reports 447, Vol. 56, No. 19

Heath Education Association v. Rebecca Bell
(1986), 23 Ohio Misc.2d 1

City of Newark v. Garfield Development Corporation
(1986), 25 Ohio Misc.2d 4

Simpson v. Smith
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(1987), 34 Ohio Misc.2d 7

Judicial Notebook
(1988-1990), Weekly articles on the law published in the Newark
Advocate, the daily newspaper in Newark, Ohio*

West American Insurance v. Carter
(1990), 50 Ohio Misc.2d 20

Cwvil and Criminal Procedure for Clerks in Ohio
(1990), A manual for municipal court clerk of courts -
co-authored*

Ohio Mayors' Courts
(1990), A manual for mayors' courts - co-authored*

State v. Hughes
(1992), 62 Ohio Misc.2d 361

Cincinnati Ins. Co. v. Rose
(1992), 63 Ohio Misc.2d 1

Central Mutual Ins. Co. v. Faller
(1995), 71 Ohio Misc.2d 58

State v. Knight
(1997), 83 Ohio Misc.2d 79

Bd. Of Trustees v. Columbia Gas Transm.
(1997), 116 Ohio App.3d 349

Miebach v. Mathias
(1998), 91 Ohio Misc.2d 72

Scarberry v. Board of Zoning Appeals
(1998), 99 Ohio Misc.2d 78

State v. Williams
(1999), 104 Ohio Misc.2d 27

McGill v. Newark Surgery Ctr.
(2001), 113 Ohio Misc.2d 21

*Copies are not attached. I have not maintained copies.
All cases listed above were decided and written by me and not by a law clerk,
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magistrate, or staff attorney.

I have not maintained copies of any speeches given on constitutional law or legal policy,
however, I have been an instructor for the Ohio Judicial College, Ohio CLE Institute
(Ohio State Bar Association), and Licking County Peace Officers Training Academy
(Central Ohio Technical College). I was also an instructor for Ohio Justice Services {1990
- 1992). 1 have presented courses to judges, clerks, mayors, attorneys, and law
enforcement officers throughout Ohio on various constitutional and legal topics. Below is
a summary of the courses I have presented:

Ohio Judicial College (1986 - present)
New Judges Orientation
The D.U.L Trial
The Compleat Jury -
Felony Sentencing
Evidence
Federal Housing
Capital Offense Cases
Update D.UL
Senate Bill 2 Sentencing
Summary Judgments
Courts and the Media
Civil Procedure
Ohio CLE Institute (1992 - present)
A View from the Bench
Trial Objections
Evidence Workshop
Licking County Peace Officers Training Academy (1990 - 2001).
Evidence
Search and Seizure
Search Warrants
Use of Force
Laws of Arrest
Interview and Interrogation
Ohio Justice Services (1990 - 1992)
Mayors' Courts in Ohio
Clerk of Courts Procedures
Search and Seizure
Sobriety Checkpoint Procedures

Congressional Testimony: List any occasion when you have testified before a committee
or subcommittee of the Congress, including the name of the committee or subcommittee,
the date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four (4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.
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1 have not testified before a committee or subcommittee of the Congress.

Health: Describe the present state of your health and provide the date of your last
physical examination.

My present state of health is excellent. My last physical examination was in May,
2002.

Citations: If you are or have been a judge, provide:

o

a short summary and citations for the ten (10) most significant opinions you have
written;

State ex rel. Attorney General, et al. v. Buckeye Egg Farm, et al., Licking County
Common Pleas Court Case No. 99-CV-756. My decisions provided
environmental standards with regard to operating and maintaining large egg
farms in several counties in Ohio. See Appendix 2.

Heath Education Assn. v. Bell (1986), 23 Ohio Misc.2d 1. My decision involved
the strict construction of a contract between a board of education and a
bargaining unit. I required a non-member to exhaust procedural remedies
when protesting a portion of membership dues which were used for
political purposes. See Appendix 1.

Simpson v. Smith (1987), 34 Ohio Misc.2d 7. The decision clarifies certain
provisions of Ohio Consumer Sales Practices Act and the Ohio
Administrative Code in the context of automobile repair issues. See
Appendix §.

West American Ins. Co. v. Carter (1989), 50 Ohio Misc.2d 20. I held that parents
having custody and control of a minor, who commits a “theft offense” and
in doing so damages property, are liable for the damage regardless of
whether the acts of the minor were intentional or negligent. See Appendix
1.

State v. Hughes (1992), 62 Ohio Misc.2d 361. Asa case of first impression in
Ohio, T found that an attempt by a defendant who is suspected of
shoplifting to leave a closed room in which the defendant was placed by a
storekeeper constitutes the offense of escape. See Appendix 1.

Cent. Mut. Ins. Co. v. Faller (1995), 71 Ohio Misc.2d 58. In interpreting R.C.
5321.12, 1 found that a tenant who did not have the use or possession of
leased residential property was liable to the landlord for damages caused by
a co-tenant. See Appendix 1.
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State v. Knight (1997), 83 Ohio Misc.2d 79. I reviewed Fourth Amendment issues
involving package profiling by postal workers and the reliability of drug-
detecting dogs for the establishment of probable cause. See Appendix 1.

Miebach v. Mathias (1998), 91 Ohio Misc.2d 72. I distinguished the law in Ohio
between guardianships and conservatorships. It was a matter of first
impression in Ohio. See Appendix 1.

State v. Williams (1999), 104 Ohio Misc.2d 27. As an assigned judge in Wayne
County, Ohio, I found that an assistant prosecuting attomey could not be
charged with coercion as a result of certain plea negotiations. See
Appendix 1.

State of Ohio v. Ashworth, Licking County Common Pleas Court Case No. 96-
CR-356. I devised a procedure to accept a plea of guilty and to permit the
defendant to waive mitigation evidence in death penalty cases involving
"volunteers." The procedure was affirmed by the Ohio Supreme Court in
State v. Ashworth (2000), 85 Ohio St.3d 56. See Appendix 2.

a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

Copies of the court of appeals decisions listed below are included in Appendix 3.

Semine v. Bd. of Education Fifth District Court of Appeals Case No. 93-CA-6,
September 6, 1994. A teacher’s limited three-year contract was not
approved by the board of education. An appeal was taken arguing that the
school board failed to include a second plan of improvement and means of
assistance in conjunction with the second evaluation despite the fact that
the teacher had not made the recommended improvements listed in his first
evaluation. I held that the board of education substantially complied with
Ohio’s statutes. The court of appeals reversed holding that strict
compliance was required pursuant to a previous decision of the court of
appeals that had been filed after I filed my decision.

Manogg v. Spangler Fifth District Court of Appeals Case No. 94-CA-10, June 6,
1994. Afier the dismissal of a civil lawsuit, the prevailing party requested
sanctions against the non-prevailing party. I denied the requested sanctions
but awarded attorney fees to the prevailing party. An appeal to the original
dismissal had been filed that divested me of jurisdiction to rule on the
attorney fees issue. The court of appeals therefore reversed the award of
attorney fees.
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In the Matter of: Special Grand Jury Fifth District Court of Appeals Case No.
93-CA-77, May 9, 1994. It was alleged that information provided to a
grand jury was unlawfully disclosed to the public. In a case of first
impression in Ohio, I attempted to devise a procedure for the court’s
investigation of the allegations striking a balance between a full
investigation and the necessity to protect secret information presented to a
grand jury from being disclosed at the court hearing. The court of appeals
reversed my procedure and suggested a different procedure. The Ohio
Supreme Court ordered a completely different procedure.

Jellison v. Bd. of Commissioners Fifth District Court of Appeals Case No. 93-
CA-36, May 9, 1994. A county employee received an employment
termination which was subsequently converted to a 30-day suspension.
The employee appealed the suspension. I found that her testimony at the
State Personnel Board of Review was inconsistent with her previous
testimony and was unreliable. The court of appeals reversed holding that
the scope of review is limited to determination of whether the order
appealed from is supported by reliable, probative and substantial evidence
and is accordance with law. The court of appeals found that there was
sufficient reliable evidence to uphold the State Personnel Board of
Review’s decision.

State v. Courson Fifth District Court of Appeals Case No. 93-CA-15, July 30,
1993. A criminal defendant sentenced to prison and whose trial and
sentence had been previously affirmed by the court of appeals, filed a
petition for relief after judgment. I denied the petition. The court of
appeals reversed finding that it was necessary to hold a hearing and/or be
more specific in the court order denying the petition.

Manogg v. Spangler Fifth District Court of Appeals Case No. 92-CA-84,
February 1, 1993. Ina long, protracted, and litigious case I awarded to the
plaintiffs 16% of a judgment issued to the defendant by another county’s
court. Of the six assignments of error claimed by the plaintiff on appeal,
the court of appeals affirmed my decision in five of the six assignments but
reversed one finding based upon a mathematically incorrect calculation.

State v. Garren Fifth District Court of Appeals Case No. 92-CA-23, December
23, 1992. A police officer was convicted of felonies. I ordered the
forfeiture of the defendant’s truck to the State of Ohio. The court of
appeals reversed finding that the truck was not used in the commission of
the crimes.

Holmes v. Spahr, Judge Fifth District Court of Appeals Case No. 96-CA-27,
April 4, 1996. A criminal defendant appealed my order dismissing a
declaratory judgment action filed against the defendant’s sentencing judge



140

and the county prosecuting attorney. The dismissal was reversed by the
court of appeals because it was subsequently determined that the Ohio
Attorney General had not been served with a copy of the pleadings as
required by statute.

State v. Parsley Fifth District Court of Appeals Case No. 96-CA-46, October 23,
1996. 1 found that although the defendant formed the intent to commit a
theft offense after she was granted permission to enter a home, the
defendant could be found guilty of aggravated burglary because the
trespass which is an element of aggravated burglary was a continuing
offense and the defendant’s permission to enter the home was terminated
once the defendant formed the intent to commit the theft offense. I based
my decision on two Ohio Supreme Court decisions. The court of appeals
reversed holding that the trespass and the purpose to commit a theft
offense must occur contemporaneously when the defendant entered the
home.

Manogg v. Stickle Fifth District Court of Appeals Case No. 97-CA-104, April 8,
1998. I found that township trustees violated Ohio’s Sunshine Law. Both
sides appealed. The court of appeals affirmed my findings that the
Sunshine Law had been violated on two occasions but remanded the case
for a finding as to whether the Sunshine Law was violated on a third
occasion. Additionally, the court of appeals rendered void any business
transacted by the township trustees at one meeting.

State v. Leach Fifth District Court of Appeals Case No. 97-CA-148, March 15,
1999.

State v. Ridenbaugh Fifth District Court of Appeals Case Nos. 97-CA-149, 97-
CA-150, 97-CA-153, 97-CA-154, May 27, 1999.

State v. Scammicca Fifth District Court of Appeals Case No. 98-CA-1, May 7,
1999.

State v. Moore Fifth District Court of Appeals Case No. 98-CA-4, March 29,
1999.

State v. Tracy Fifth District Court of Appeals Case No. 98-CA-9, March 29,
1999.

State v. Trott Fifth District Court of Appeals Case No. 98-CA-11, April 12, 1999.

State v. Hoskinson Fifth District Court of Appeals Case No. 98-CA-13, April 26,
1999.

State v. Schimpf Fifth District Court of Appeals Case No. 98-CA-14, March 19,
1999.

State v. Bradley Fifth District Court of Appeals Case No. 98-CA-16, March 29,
1999.

State v. Thompson Fifth District Court of Appeals Case No, 98-CA-26, March 29,
1999.

State v. Bingman Fifth District Court of Appeals Case No. 98-CA-27, April 26,
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1999.

State v. Green Fifth District Court of Appeals Case No. 98-CA-30, September 2,
1999. )
1 held in all of the above-stated cases that the community notification
provision of Ohio’s new sexual predator law was unconstitutional when
applied retroactively. The court of appeals reversed my decisions based
upon an Ohio Supreme Court decision that was filed after my decisions.

State v. Ayers Fifth District Court of Appeals Case No. 97-CA-58, December 17,
1997. The defendant was found guilty of two counts of rape, one count of
gross sexual imposition, and one count of felonious sexual penetration.
The court of appeals reversed the felonious sexual imposition conviction
finding that the prosecution failed to submit sufficient evidence regarding
the specific date of the crime.

State v. Telthorster Fifth District Court of Appeals Case No. 97-CA-87,
December 24, 1997, 1 suppressed evidence in a drug-related case finding
that the contents of a tied-off piece of plastic was not “immediately
apparent” and therefore the search of the container did not fall within the
“plain view” exception to the Fourth Amendment warrant requirement.
While commending my courage and dedication to the principles of law, the
court of appeals reversed holding that the tied-off piece of plastic was a
“single purpose” container in which no innocent item is commonly carried
when viewed by a trained, experienced officer.

State v. Peters Fifth District Court of Appeals Case Nos. 98-CA-118, 98-CA-119,
May 13, 1999.

State v. Sherman Fifth District Court of Appeals Case No. 99-CA-20, July 2,
1999.
1 sentenced the defendants to prison but did not give the defendants jail-
time credit for the period of time the defendants were placed ina
community-based correctional facility. The court of appeals held that the
defendants should receive credit for the number of days spent in the facility
based upon their statutory interpretation of “detention facility.”

Traikovich v. McCabe v. Bd. of Health Fifth District Court of Appeals Case No.
98-CA-135, July 2, 1999. I found that the board of health was not immune
from suit based upon the allegations of the third-party complaint which, if
believed, would provide a basis for finding that the political subdivision
caused injury by the negligent performance of acts by its employees. The
court of appeals reversed finding that the governmental entity was immune
from suit based upon its analysis of Ohio’s governmental immunity statute.

Williams v. Phillips Fifth District Court of Appeals Case No. 98-CA-72, June 3,
1999. On a motion for summary judgment I found that the plaintiff did not
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have an easement by prescription or necessity over the defendants’
property. Although the court of appeals affirmed my decision that the
plaintiff could not prove that he had an easement by prescription, the court
reversed on the grounds that a question of fact existed concerning whether
the plaintiff had access to the property by other means thus preventing
summary judgement on the issue of an easement by necessity.

State v. Jenkins Fifth District Court of Appeals Case No. 99-CA-96, May 22,
2000. The court of appeals remanded the case to clarify that the
defendant’s four-year prison sentence was “mandatory.”

State v. Burton Fifth District Court of Appeals Case No. 00-CA-13, July 14,
2000. I denied the suppression of evidence obtained from a traffic stop and
did not suppress the statements made by the defendant. The court of
appeals affirmed my ruling that the evidence should not be suppressed but
reversed my ruling that the statements made by the defendant should not be
suppressed. The court of appeals held that the defendant in the backseat of
a police cruiser was “in custody or deprived of his freedom of actionin a
significant way” when the officer asked the defendant questions.

State v. Smith Fifth District Court of Appeals Case No. 00-CA-19, September 14,
2000. The court of appeals held that a “hold order” from a mayor’s court
does not toll the speedy trial requirements and therefore the defendant’s
trial was conducted twenty-one days beyond the speedy trial deadline.

Sayer v. Eppler Fifth District Court of Appeals Case Nos. 00-CA-76, 00-CA-85,
July 9, 2001. 1 found that the doctrine of lis pendens did not apply ina
case involving the purchase of real estate and found the defendants to be
bona fide purchasers for value who obtained their interest in the property
without notice of a pending lawsuit. The court of appeals reversed holding
that the doctrine of /is pendens did apply to the facts as presented. The
decision was appealed to and accepted by the Ohio Supreme Court.
Pending appeal the case was settled.

Holman v. Licking County Fifth District Court of Appeals Case No. 94-CA-50,
October 6, 1995. The jury held that the defendant, Licking County, was
not liable for injuries sustained by a child who was struck by a car. The
issue was whether the governmental entity could be held responsible for
failing to cut and remove obscuring vegetation. The court of appeals
reversed the jury’s verdict holding that the trial court improperly instructed
the jury on the issue of governmental immunity and contributory
negligence.

Dardinger v. Anthem Blue Cross Fifth District Court of Appeals Case Nos. 99-
CA-127, 99-CA-136, May 22, 2001. Following a jury verdict against the
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defendants for breach of contract, bad faith, and punitive damages, the
defendants appealed. The court of appeals, in a divided opinion, found that
the parent company, Anthem Insurance Company, could not be held liable
for punitive damages based upon the acts of the subsidiary, Community
Insurance Company. The majority of the court of appeals also held that the
trial court erred in permitting the introduction of the parent company’s
executive salaries in support of an award for punitive damages. The
minority opinion held that the trial court did not commit reversible error
during the trial but held that the trial court should have remitted the
punitive damages award. The Ohio Supreme Court accepted an appeal of
the court of appeal’s decision and is expected to render an opinion within
the next three months.

Prince, Adr. v. Wilson Fifth District Court of Appeals Case No. 99-CA-91,
December 20, 1999. I found that the voluntary dismissal of claims in one
action and the re-filing of a separate action violated the rule regarding
compulsory counterclaims and dismissed the second complaint. The court
of appeals, in construing the rule involving counterclaims, found that I
misinterpreted the rule and re-instated the complaint.

Helfrichv. City of Pataskala Fifth District Court of Appeals Case No. 00-CA-82,
February 22, 2001, The plaintiff applied for a lot split and the City of
Pataskala denied the application. The decision was appealed to the Licking
County Common Pleas Court and the matter was remanded back to the
City of Pataskala for a determination of certain issues. However, prior to
filing his appeal to the Licking County Common Pleas Court on the first lot
split decision, the plaintiff filed a second lot split application which was
denied and this appeal was taken. I found that res judicata applied and
dismissed the second appeal. The court of appeals found that res judicata
did not apply and the plaintiff could pursue the second appeal.

Kenney v. Rutter Fifth District Court of Appeals Case No. 00-CA-87, April 27,
2001. The plaintiffs appealed my ruling that they failed to prove by clear
and convincing evidence that the decedent orally promised to pay the
plaintiffs for services rendered to the decedent before his death. The court
of appeals reversed holding that although the plaintiff was a nephew but
not living with the decedent, the “family member” rule did not apply
requiring that the plaintiffs prove their case by “clear and convincing”
evidence. Instead, the court held that the standard of proof was by a
“preponderance of the evidence.” Since I applied the wrong standard of
proof, the matter was remanded for a new trial however the court of
appeals urged the Ohio Supreme Court to re-examine the “family member”
rule.

Village of Granville v. Bd. of Commissioners Fifth District Court of Appeals Case
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No. 95-CA-32, November 20, 1995. I held that the board of
commissioners could not act upon an annexation petition until a petition for
merger of portions of the property in question was ruled upon by the board
of elections. The court of appeals reversed my decision and found that
since the annexation petition was filed first, the board of commissioners
could proceed to determine whether the annexation petition should be
granted despite the fact that the merger petition was pending before the
board of elections.

State v. Erwin Fifth District Court of Appeals Case No. 95-CA-82, June 10, 1996.
The defendant was convicted of felonious sexual assault and gross sexual
imposition. The conviction and sentence was appealed and upheld by the
court of appeals. The defendant filed an application to re-open his appeal
on the grounds of ineffective assistance of counsel and the court of appeals
denied that application. The Ohio Supreme Court affirmed. The defendant
then filed a post-conviction relief petition in my court. I denied the
petition. The court of appeals reversed and remanded requiring me to hold
an evidentiary hearing on the issue of juror misconduct raised by the
defendant.

Oliver v. Midland Title Fifth District Court of Appeals Case No. 96-CA-47,
December 26, 1996. Midiand Title Insurance Company appealed my
decision that it was obligated to pay for expenses incurred to obtain
additional, fractional interest in real estate from persons who were not
disclosed during the title search conducted by Midland Title. The court of
appeals reversed my decision holding that the title policy insuring against
adverse “conditions of record” does not include fee simple interests but
rather conditions such as easements, right-of-ways, and other conditions
that do not compromise a fee simple interest.

Truckly v. Hand, Exr. Fifth District Court of Appeals Case Nos. 96-CA-57, 96-
CA-81, September 12, 1996. Because the plaintiff in a personal injury
action failed to appear for two independent medical examinations to
determine the extent of the plaintiff’s injuries, 1 refused to allow the
plaintiff to present his own medical testimony at trial. While sympathizing
with the court’s frustration, the court of appeals reversed holding that the
proper sanction was an award of attorney fees, medical fees, and costs,

State v. Brown Fifth District Court of Appeals Case No. 96-CA-83, December 31,
1996. During trial, counsel for the defendant requested that I permit
counsel’s associate to ask questions. I permitted the associated to ask
questions of the witness. Thereafier, it was discovered that the associate
was not licensed to practice law. [ offered to strike the testimony and
questioning and to re-institute questioning by the defendant’s licensed
attorney. The defendant declined the offer, admitted that he knew the
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associate was not licensed, and waived any error. The court of appeals
reversed holding that I should have declared a mistrial.

Gottke v. Diebold, Inc. Fifth District Court of Appeals Case No. 3727, May 20,
1992. The decedent during her employment was exposed to a harmful
chemical. She filed a workers’ compensation claim and was successful on
that claim. Five years later, she died and her estate filed a wrongful death
action based upon allegations that the chemical caused her death. I held
that the decedent was required to pursue the personal injury action within
the two-year statute of limitations from the discovery of the fact that the
chemical had caused her injury or harm. The court of appeals reversed and
held that the wrongful death statute applied and held that the suit could be
filed within two years of the decedent’s death.

Stewart v. State Farm Ins. Cos. Fifth District Court of Appeals Case No. 92-CA-
20, November 5, 1992. The court of appeals reversed my jury instruction
that the plaintiffs had the burden of proving that the endorsements to an
insurance policy were not effective because they had not been received by
the plaintiffs. The court of appeals held that the jury instruction should
have placed the burden of proof on the insurance company to prove the
affirmative defense that the insurance contracts were modified by virtue of
an endorsement.

a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

Copies of the cases involving constitutional issues listed below are included in
Appendix 4.

State v. McClain (1998), Licking County Common Pleas Court Case No. 98-CR-
331 - In a sexual assault case, I found that the defendant was "not in
custody or otherwise deprived of his freedom" in the context ofa
confession taken at a police department. No appeal taken.

State v. Thompson (1998), Licking County Common Pleas Court Case No. 98-
CR-478 - I defined the parameters of a Terry v. Ohio stop and frisk
situation. No appeal taken.

State v. Offenbaker (1999), Licking County Common Pleas Court Case No. 99-
CR-191 - ] found that a statutory violation as opposed to a constitutional
violation does not require the application of the exclusionary rule. No
appeal taken.

State v. Godbolt (1999), Licking County Common Pleas Court Case No. 99-CR-~
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330 - The case involved the waiver of Miranda rights and inducements or
promises by law enforcement officers. No appeal taken.

State v. McCrae (1999), Licking County Common Pleas Court Case No. 99-CR-
438 - My decision articulates the difference between a stop-and-frisk and
an arrest. It further explains the "plain feel" exception to the warrant
requirement. No appeal taken.

State v. Baum (1999), Licking County Common Pleas Court Case No. 99-CR-474
- The issue in this case involved the warrantless entry into a residence
under exigent circumstances. No appeal taken.

State v. Seitters (2000), Licking County Common Pleas Court Case No. 00-CR-71
- The issue involved a confession without the benefit of Miranda wamings
during a polygraph examination. No appeal taken.

State v. McCrae (2000), Licking County Common Pleas Court Case No. 00-CR-
115 - In a murder case, I decided the issue of re-initiation of interrogation
after an invocation of Miranda rights. No appeal taken.

State v. Young (2000), Licking County Common Pleas Court Case No. 00-CR-274
- In a case involving an interrogation of a suspect at a hospital, I found that
Miranda warnings were unnecessary. Affirmed by Fifth District Court of
Appeals on 4/26/01 in Case No. 00-CA-84.

State v. Hoffman (2000), Licking County Common Pleas Court Case No. 00-CR-
492 - I reviewed the issues of reasonable suspicion to stop and probable
cause in the context of a D.U.L arrest. Affirmed by the Fifth District Court
of Appeals on 9/21/01 in Case No. 01-CA-22.

State v. Ford (2000), Licking County Common Pleas Court Case No. 00-CR-472;
State v. Fisher (2000), Licking County Common Pleas Court Case No. 00-
CR-478 (consolidated) - I reviewed the issue of the odor of marijuana
giving rise to probable cause to search a motor vehicle. Affirmed by the
Fifth District Court of Appeals on 9/ 25/01 in Case No. 01-CA-46.

State v. West (2001), Licking County Comméﬁ Pleas Court Case No. 01-CR-71 -
The case involved probable cause to stop a vehicle for a minor traffic
violation under circumstances which were clearly pretextual. No appeal
taken.

State v. Adams (2001), Licking County Common Pleas Court Case No. 01-CR-55
- I held that reasonable suspicion that a student in a school possessed
contraband supported a full search of the student rather than a limited pat-
down. Affirmed by the Fifth District Court of Appeals on 1/3/02 in Case
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No. 01-CA-76.

State v. Campbell (2001), Licking County Common Pleas Court Case No. 01-CR-
75 - In the context of a traffic stop, I found that the officers’ search of a
defendant was illegal due to the lack of probable canse. No appeal taken.

State v. Miller (2001), Licking County Common Pleas Court Case No. 01-CR-120
- I found that the initial stop of a vebicle and the search of the vehicle were
justified based upon the facts of the case: Affirmed by the Fifth District
Court of Appeals on 4/22/02 in Case No. 01-CA-79.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

17. Public Office, Political Activities and Affiliations:

(1)  List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were not
confirmed by a state or federal legislative body.

Public offices held (non-judicial)
Assistant Licking County Prosecuting Attorney - Appointed (1974
- 1978)
Appointed by Neil M. Laughlin, Prosecuting Attomey

Heath, Ohio Civil Service Commission Clerk - Appointed (1979 - 7
1982)
Appointed by Chet Geller, Mayor

Unsuccessful candidacies
Candidate for Licking County Prosecuting Attorney (1980)
Candidate for Judge of Fifth District Court of Appeals (1988)

(2)  Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Campaign Chairman for Jon R. Spahr, candidate for Licking County
Municipal Court. I organized and managed the county-wide campaign.
The campaign was unsuccessful. (1977)

Campaign Chairman for Judge Jon R. Spahr, candidate for Licking County



148

Municipal Court. I organized and managed the county-wide campaign.
The campaign was successful. (1979)

Campaign Chairman for Gerry Billy, candidate for Licking County Sheriff.
I organized and managed the county-wide campaign. The campaign was
successful. (1980)

Campaign Chairman for Judge Jon R. Spabhr, candidate for Licking County
Common Pleas Court. I organized and managed the county-wide
campaign. The campaign was successful. (1982)

18.  Legal Career: Please answer each part separately.

(®

Describe chronologically your law practice and legal experience after graduation
from law school including:

@

@

3)

whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

1 did not serve as a clerk to a judge.
whether you practiced alone, and if so, the addresses and dates;

1 did not practice alone as a sole practitioner. I was a
member/partner in the law firm listed below.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Licking County Prosecuting Attorney’s Office (1974 - 1978)

Assistant Prosecuting Attorney

22 North Second Street

Newark, Ohio 43055
As an assistant prosecuting attorney, I was assigned to
juvenile prosecutions, civil representation of governmental
agencies, appellate practice and felony prosecutions.

Schaller, Frost, Hostetter & Campbell (1974 - 1983)

Partner

32 North Park Place

Newark, Ohio 43055
As a member/partner, my practice consisted of civil
representation including oil and gas issues, probate,
domestic relations, corporate and partnership issues, and
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personal injury cases.

Licking County Municipal Court (1983 - 1990)
Judge

40 West Main Street

Newark, Ohio 43055

Licking County Common Pleas Court (1990 - present)
Judge

Courthouse

Newark, Ohio 43055

(b) 1) Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

The character of my law practice was criminal prosecutions (1974 -
1978) as an assistant prosecuting attorney. As an assistant
prosecuting attorney, my duties first included juvenile prosecution
and representation of county school boards and township trustees.
Thereafter, I was assigned to felony prosecutions and appellate
practice. 1 was in a general private practice as a member/partner of
the law firm (1974 - 1983). As a private practitioner, I practiced
domestic relations law, oil and gas law, and personal injury law
representing plaintiffs. I also represented clients in estate planning
and had a small workers compensation practice.

2) Describe your typical former clients, and mention the areas, if any, in which
you have specialized.

Typical clients — As an assistant prosecutor, my clients included
almost all county agencies such as school boards, township
trustees, zoning boards of appeals, childrens’ services, and
township fire departments. This was in addition to prosecuting
Juveniles charged with delinquency, unruliness, or neglect. Asa
private practitioner, I represented private individuals in domestic
relations court with respect to, divorce, dissolution, child custody,
child support, and visitation issues. I represented plaintiffs in
personal injury actions involving car accidents, and other injury-
related claims. I represented some companies and individuals
involved with oil and gas issues.

(c) (1)  Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.
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I appeared in court frequently. Because I was an assistant
prosecuting attorney and a civil practitioner, I appeared in court
more frequently than most young attorneys. The frequency of my
appearances in court decreased when I was no longer an assistant
prosecuting attorney.

Indicate the percentage of these appearances in

(1)  federal courts;
2) state courts of record 100%;
(3)  other courts.

Indicate the percentage of these appearances in:

(1)  civil proceedings;
(2)  criminal proceedings.

Percentage of appearances:
Civil - 50%  Criminal - 50% (1974 - 1978)
Civil - 100% (1978 - 1983)

State the number of cases in courts of record you tried to verdict or -
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

1 can not state the exact number of cases tried to a verdict or
judgment. I can estimate the number of cases in courts of record 1
tried to a verdict or judgment:
Number of trials:
1974 - 1978 approximately 25 civil trials and approximately
100 criminal trials as member/partner of law firm and
assistant prosecuting attorney as sole counsel.
1978 — 1983 approximately 75 civil trials as sole counsel.

Indicate the percentage of these trials that were decided by a jury.

Jury trials - 25%
Non-jury trials - 75%

Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your

practice.

I have not practiced before the United States Supreme Court.
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Describe legal services that you have provided to disadvantaged persons or ona
pro bono basis, and list specific examples of such service and the amount of time
devoted to each. -

As a legal intern while in law school, I provided pro bono legal services as
a result of my association with the Allen County Legal Aid Society. Most
of the pro bono legal services were provided to inmates at the Lima Mental
Hospital. [ cannot estimate the amount of time devoted to providing this
service.

Throughout the nine years of private practice I provided pro bono legal
services to various clients who could not afford legal representation and
who were not eligible for Licking County Legal Aid services. Most of the
legal services performed were in the area of domestic relations. I can only
estimate that I provided pro bono legal services in this regard to over 50
clients.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

¢y

&)

3
O]

the citations, if the cases were reported, and thé docket number and date if
unreported;

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

the party or parties whom you represented; and

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

Because | have been on the trial bench for oyer nineteen years, I am unable to
identify the cases, parties, judges and opposing counsel involved in litigation when
1 was a private practitioner and an assistant prosecuting attorney. However the
following individuals have knowledge of my practice:

Judge Jon R. Spahr
Licking Common Pleas Court
Courthouse
Newark, Ohio 43055
(740) 349-6181
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Glenn A. White, Esq.
33 West Main Street
Newark, Ohio 43055
(740) 345-9611

Stephen E. Schaller, Esq.
32 North Park Place
Newark, Chio 43055
(740) 349-8505

A. Terrance Treneff, Esq.
33 West Main Street
Newark, Ohio 43055
(740) 345-9611

James W. Hostetter, Esq.
30 West Locust Street
Newark, Ohio 43055
(740) 345-8092

B. Herbert Koehler, Esq
2 North First Street
Newark, Ohio 43055
(740) 345-9801

R. William Meeks, Esq.
511 South High Street
Columbus, Ohio 43215
(614) 228-4141

Judge Russell Steiner
Licking County Common Pleas Court,
Domestic Relations Division
East Main Street
Newark, Ohio 43055
(740) 349-1675

20.  Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

None.
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Party to Civil or Administrative Proceedings: State whether you, or any business of

which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

William T. Garren, a Newark police officer, was arrested, indicted and convicted
of certain theft offenses. While in prison, he filed a civil action in the U.S. District
Court, Southern District, Eastern Division alleging that his constitutional rights
had been violated as a result of the forfeiture of his vehicle. Garren v. Muller et.
al., Case No. C2-93-508. The claims against me were dismissed by Judge
Beckwith.

Kay Dawson and Bruce Dawson, unsuccessful civil litigants in an action tried
before me, sued others and me in the Knox County Common Pleas Court alleging
several causes of action. Dawson et. al. v. Walker et. al., Case No. 940T040082.
Judge Eyster dismissed all claims against me.

William Roberson, an unsuccessful civil litigant and an incarcerated criminal
defendant, filed a civil action against others and me in the Licking County
Common Pleas Court. Roberson v. Eichenberger et. al., Case No. 00-CV-353.
The matter was dismissed by Judge Martin, who was assigned to the case.

As a visiting judge in Montgomery County Common Pleas Court, I was assigned
to NBD Mortgage Co., et. al. v. Marzocco et. al,, Case No. 99-CV-552. Asa
result of one of my many rulings in that case, the defendant, Ralph Marzoceo,
joined me as a party to the action and filed suit against me. The claims against me
were dismissed by Judge Donovan and I was reassigned to the case.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated. ,

If an area of concern arises, I will make a full disclosure in writing to the parties
involved and will recuse myself from the case. { am faced with these same
decisions in my present position and I have utilized the same procedure with no
problems. I do not foresee any potential conflicts of interest during my service in
the position for which I am applying. I will resolve all potential conflicts of
interest pursuant to the Guidelines of the Code of Judicial Conduct.

Qutside Commitments During Court Service: Do you have any plans, commitments,
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or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

If permitted by the Code of Ethics, I plan to remain as a stockholder and member
of the board of directors of W.K. Frost, Inc., a family-owned corporation. I also
plan to remain as a partner in Hydroseed Plus, a family-owned partnership.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

A copy of the financial disclosure report is attached.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

A copy of the financial net worth statement is attached.

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

Yes.
(1)  If so, did it recommend your nomination?

The committee recommended several names including mine to Senators
DeWine and Voinovich for further consideration.

(2)  Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

In the Summer of 2001, T learned that a vacancy would oceur on the
United States District Court, Southern District of Ohio as a result of the
retirement of Judge George Smith. Senators DeWine and Voinovich
provided to me an application which I completed and returned to their
office. The application was referred to a committee that interviewed all
applicants. Several names were submitted to the Senators. I then
interviewed with the Senators’ staff and with Senator DeWine. Thereafter,
1 was selected by Senators DeWine and Voinovich and they submitted my
name to the President. I then interviewed with two Deputy White House
Counsel and after the FBI background investigation, President Bush
nominated me for this position. 1 found the process to be deliberate and
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professional. I was impressed with the entire process.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that could
reasonably be interpreted as asking or seeking a commitment as to how you would
rule on such case, issue, or question? If so, please explain fully.

No.



156

[The Committee stood in recess from 11:05 a.m. to 11:58 a.m.]

Chairman HATcH. Well, if I can have everybody’s attention, Sen-
ator Kennedy is not coming, I have been informed. Senator Schu-
mer is not going to come, as well. Senator Feingold was the last
one we thought would come.

So with that, I think the three district court nominations and
you, Mr. Bybee, have had a pretty nice day. We will allow enough
time for our colleagues to write written questions to you, and I am
sure a number of these colleagues will do that.

I have to say that I had to be gone for a while and I caught just
the last end of Secretary of State Powell’s remarks before the UN
and I am telling you they were devastating. I have already chatted
with a few people who heard the whole speech and they said he
really laid it out, as I expected him to do.

Let me just say this, Mr. Bybee. I have seen a lot of people
around here and a lot of judges. Virtually everybody in the Federal
judicial system has come through here during my 27 years of serv-
ice and we have had a lot of really wonderful, outstanding people
who are now serving on the Federal bench.

I don’t know of anybody who has any more qualifications or any
greater ability in the law than you have, and that is counting some
pretty exceptional people. And I think that is one reason why this
particular hearing has not been as much an ordeal as some of the
ones others have had. I think there is a tremendous amount of re-
spect for you, as there should be.

We will try to put your nomination on next Thursday’s, after to-
morrow, markup. It has almost become a general rule that the
Democrats or somebody on the Committee will put over the nomi-
nations for at least one week. And generally, if the questions
haven’t been answered, that will probably occur.

There is a belief by some that there is a real effort to slow down
this process. Now, I would be the last who would think that that
has real merit. Come to think of it, there has been some of that,
but I am hopeful that in your case and in the case of many, many
others that we can get you through, get you on the bench and get
you doing your life’s work, which is really what that will be, in the
best interests of our country. And I have absolutely no doubt that
your efforts will be in the best interests of our country.

The other three district court nominees, we are very proud of
them as well.

So with that, we will close the hearing and thank you all for
being here.

[Whereupon, at 12:01 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Senator Joseph R. Biden, Jr.
Questions for Jay Bybee
February 14, 2603

Question One

As you know, the Justice Department recently announced its intention to maintain the
Violence Against Women Office within the Office of Justice Programs, requiring its Director to
report to the Assistant Attorncy Geperal, rather than creating a separate and distinct office within
the Department, with its Director reporting directly to the Attorney General, as required by the
21" Century Department of Justice Appropriations Authorization Act, Pub. L. 107-273, 116 Stat.
1758 (Nov. 2, 2002) (“DOJ Authorization Act™). The Department has represented to me that its
decision rested solely on a legal interpretation supplied by the Office of Legal Counsel (“OLC”).
That legal opinion was containcd, in part or in whole, in a February 7, 2003 letter to me from
Acting Assistant Attorney General Jamie E. Brown.

Quest)on (2). Did you author the OLC legal opinion contained, in part or in whole, in the
February 7" letter?

Answer: As head of the Department’s Office of Legal Counsel, T am obligated to
keep confidential the legal advice that my Office provides to others in the executive
branch. ¥ therefore cannot comment on whether or not my Office provided any of
the legal analysis reflected in Acting Assistant Attorney General Brown’s letter or
on what rele, if any, I may have played in such analysis.

I understand that the Department has explained to your staff the policy
reasons underlying the decision to keep the Violence Against Women Office within
the Office of Justice Programs (“OJP™). Indeed, upon review, I do not think that
Acting Assistant Attorney General Brown’s February 7" letter offers any legal
argument as to where the Violence Against Women Office should be located within
the Department.

Question (b). If you did not dircctly author the legal opinion, did you approve it in your capacity
as Assistant Attorney General?

Answer: See my response to Question 1(a).

Duestion Two

The February 7% letter states that *[t]he sparse legislative history [of the DOJ
Authorization Act] is consistent with our conclusions.” It then cites to a floor statement from a
House subcommittee chairman. Significantly, the letter contains no ¢itations 1o the Conference
Report or the floor staternents of other Members of Congress. I assume that OLC attomeys
thoroughly reviewed the legislative history before making the previous statement.

A review of the legislative history includes a number of other statements, beyond the sole
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statement cited by the Department’s Jetter. For example, the Jetter fails to cite to the Conference
Report for the DOJ Authorization Act issued by House Judiciary Committee Chairman James
Sensenbrenner and signed by all the Conferees. The Sensenbrenner Conference Report states:

Section 2002 creates a separate and independent Violence Against
Women Office (heteinafter the “Office™) in the Department of
Justice, under the general authority of the Attorney General. The
Office shall be headed by u Director who reports directly to the
Attorney General and has final authority over all grants,
covperative agreements and contracts awarded by the Office.

Conf. Rep. 107-685 (Sept. 25, 2002), at 180 (emphasis added).

In addition, the February 7 Jetter fails to cite to a number of other statements by House
members made the same day as the sole staternent included in the Department’s letter. For
example, Representative Henry Hyde -- the former Chairman of the House Judiciary Committee
and a member of the Conference Committee on H.R. 2215 -~ stated that “{t]he Office will be
headed by a Director who reports directly to the Attorney General. .. " HETA8 (Sept. 26, 2002)
(emphasis added). See also Statement of Representative Conyers (“important compromises were
reached between the House and Senate . . . to establish an independent Violence Against Wornen
Office within the Department of Justice. This pravision raises the profile of the Office by having
its Director report directly to the Attorney General instead of through other subordinates.”)
H6750 (Sept. 26, 2002); Staternent of Representative Slaughter (“The conference report creates
an independent Violence Against Women Office within the Department of Justice, rather than
making the office simply a subsidiary part of the office of the Office of Justice Programs.”)
H6746 (Sept. 26, 2002); Statement of Representative Nadler {The legislation “enhance[s] the
Violence Against Women Office™) H6748 (Sept. 26, 2002).

The Department’s letter also fails to include any mention of legislative history in the
Senate. Significantly, while citing to a statement from the House Crime subcommittee chairman,
the letter omits my floor statement, made in my capacity as Chairman of the Senate
subcommittee with jurisdiction over the Violence Against Women Office. I explained that the
DOJ Authorization Act created

{a] permanent and independent Violence Against Women Office, a
proposal | first introduced in the Senate in March, 2001, and is now
established in the Conference Report. This provision means that
the Office will be removed from its current location inside the
Office of Justice Programs, and become its own frec-standing
entity. ... It also requires that the Director be nominated by the
President, confirmed by the Senate and report directly to the
Attomey General.

2-
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89701 (Oct. 1, 2002). My remarks were cchoed in a colloquy I entered into with Senator Patrick
Leahy, then Chairman of the Senate Judiciary Committee with jurisdiction over the DOJ
Reanthorization Act:

Id,

[Tthe pending Justice reauthorization conference report establishes
an independent Violence Against Women Office {which] will be
an autonomnous and separate office within the Department of
Justice and no longer underneath the jurisdiction of the Office of
Justice Programs. . . . [Tlhe statute is uncquivocal. The director
shall report directly to the Attorney General -~ do not pass go, do
not get out of jail free. The law is clear that the director is not to
report to various deputies or assistants, but rather straight to the
Attorney General,

Question (a). Did the OLC opinion on this issue consider the discussion of the Violence Against

Women Office contained in the Sensenbrenner Conference Report or any of
statements contained above?

Answer: As the head of the Department’s Office of Legal Counsel, I am obligated to
keep confidential the legal advice that my Office provides to others in the executive
branch. I cannot comment on whether or not I have provided any advice on this
matter and, if so, the substance of that advice. I can say, however, that ideally all
OLC advice would be based on a review of all relevant legal resources, including
pertinent legislative history. In addition, I agree with you that insofar as legislative
history is concerned, the statements that you cite would merit full consideration
along with the staterent included in Acting Assistant Attorney General Brawn’s
letter.

Question (b). Why did the Department’s February 7" letter omit any mention of the
y

Sensenbrenner Conference Report or these other statements?

Answer: As the head of the Department’s Office of Legal Counsel, I am obligated to
keep confidential the legal advice that my Office provides to others in the executive
branch. Upon reviewing Acting Assistant Attorney General Brown’s letter,
however, I will note that it sets forth the legal analysis and conclusion before
addressing any legislative history. The structure of the letter would thus indicate
that legislative history had no significant bearing on its analysis or conclusion. I de
agree with you, though, that if the letter is to cite legislative history on one side of
the question, it would have been better for the letter to cite legislative history on the
other side as well.

3.
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Question (¢). Did you personally review the February 7 letter? If so, were you aware that the
letter contained these significant omissions? If not, who in your office did review
the February 7% letter?

Answer: As the head of the Department’s Office of Legal Counsel, I am obligated to
keep confidential the legal advice that my Office provides to others in the executive
branch. I cannot comment on whether or not my Office provided assistance in the
preparation of Acting Assistant Attorney General Brown’s letter or on what role, if
any, I may have played.

Question (d). To the extent that you were not aware — prior to the issuance of the OL.C opinion
and/or the February 7™ letter — of the Sensenbrenmer Conference Report and the
other statements cited above, do you still agree that the legislative history is
“sparse” and “is consistent with [DOJI’s] conclusions?”

Answer: As the head of the Department’s Office of Legal Counsel, I am obligated to
keep confidential the legal advice that my Office provides to others in the executive
branch. 1 therefore cannot comment on whether or not my Office provided any of
the legal analysis reflected in Acting Assistant Attorney General Brown’s letter or
on what I was aware of, or not aware of, in connection with rendering any such
advice. I can say, however, that the legislative history that you cite, together with
the legislative history cited in Acting Assistant Attorney General Brown’s letter,
indicates that there was legislative history on both sides of the question.

Question (¢). To the extent that you were aware — prior to the issuance of the OLC opinion
and/or the February 7" letter — of the Sensenbrenner Conference Report and the
other statements citcd above, is it still your view that the legislative history is
“sparse” and “is consistent with [DOJ’s] conclusions?”

Answer: As the head of the Department’s Office of Legal Counsel, I am obligated to
keep confidential the legal advice that my Office provides to others in the executive
branch. I therefore cannot comment on whether or not wy Office provided any of
the legal analysis reflected in Acting Assistant Attorney General Brown’s letter or
on what I was aware of, or not aware of, in connection with rendering any such
advice. I can say, however, that the legislative history that you cite, together with
the legislative history cited in Acting Assistant Attorney General Brown’s letter,
indicates that there was legislative history on both sides of the question.

Question Three

(a). Do you agree that on occasion, when called upon to construe a statute, federal judges may
resort to an examination of the legislative history to assist them?

4.
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Answer: Yes.

Do you agree that a federal judge should consider the legislative history as a whole, rather
than relying on, for example, a single statement of an individual legislator?

Answer: Yes.
In construing an act of Congress, would you give more weight to, for example, analysis
contained in the Conference Report than to statements by individual members of

Congress?

Answer; Yes.

-5-
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Questions for Jay S. Bybee, Nominee for the Ninth Circuit
Submitted by Senator John Edwards

Have you advised the administration onits Enemy Combatant policy?

Answer: ] appreciate the question and your concern with the legal issues involved in
this policy. As an attorney at the Department of Justice, I am obligated to keep
confidential the legal advice that I provide to others in the executive branch. I
cannot comment on whether or not I have provided any such advice and, if so, the
substance of that advice.

Do you agree with the administration’s stance on enemy combatants?

Answer: The President has determined the Administration’s position on the
classification and treatment of enemy combatants. As 2 member of the
Administration, it is my responsibility to support the President’s decision, Yo the
extent that I might have a different personal view on this matter (or any other
matter of Administration pelicy), it would be inappropriate for me to express
publicly a personal view at variance with the President’s position.

Do you believe that the administration — or any administration ~ should have the
unfettered authority to lock up U.S, citizens, indefinitely, without charging them with any
orime, with no independent review?

Answer: No. As an American, I consider it beyond the pale that any administration
would have the unfettered authority to lock up U.S. citizens for indefinite periods.

These questions concern your 1982 article published in Sunstone Magazine, in which you
criticized the IRS decision to deny tax exempt status to Bob Jones University because of
its racially discriminatory policies. Among other things, you argued that the IRS policy
“illustrates well how capriciously the government may make use of its leverage.” You
also claimed that the IRS improperly sought to remove the University’s tax immunity
“because some things which BJU taught and encouraged its students to practice did not
comport with social ideas currently held by others all loosely defined as *public policy®.”

I am concerned about your dismissal of the federal government's effort to combat
discrimination as merely an "alleged public policy” choice rather than a legitimate
governmental interest. Your implication that the compelling government interest in and a
consistent bipartisan policy of prohibiting discrimination is nothing more than a "loosely
defined public policy" rather than an unfaltering part of the American constitutional
fabric is very troubling.

Do you still believe that restricting govémmcnt benefits to institutions like Bob Jones
University that choose to discriminate in violation of long standing governmental policy
exemplified by, for example, the Civil Rights Act of 1965, is a “capricious” use of
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governmental power?

Answer: I appreciate the opportunity to clarify what I wrote in my article in
Sunstone Magazine. I have never criticized the Supreme Court’s decision in Bob
Jones or otherwise suggested that it was wrongly decided. Indeed, my article
“Government Aid to Education; Paylug the Fiddler,” was written prior to the
Supreme Court’s decision. I did not criticize the IRS’s tax exemption policy which
the Supreme Court npheld in Bob Jones, vor did I state that ending discrimination
at educational and religious institations was “capricious.” I stated, instead, that the
government’s change in position in the middle of the litigation -- from first opposing
a tax exemption for Bob Jones University to then supporting it -- was capricious. I
oppose racial discrimination of any Kind. Indeed, my Sunstone Magazine article
referred pejoratively to “fundamentalist colleges rationalizing discrimination by
appealing to the Bible.” What my article addressed was a concern that colleges and
universities might accept government ald without knowing in advance what the
conditions of the aid would be.

If denying tax exemption status to an institution that blatantly discriminates in its policies
is a capricious use of governmental power, what would be a legitimate use of
governmental leverage?

Answer: My article described the government’s change in position in the middle of
the litigation as capricious, not the IRS’s policy. With respect to your question,
there are many instances where the federal government has used its authority
under, for example, the Spending Clause to encourage state and local governments
and private jnstitutions to adopt certain programs or standards. The courts have
approved the use of such federal leverage in support of - to list just a few examples -
- social security, health care, services to the poor, environmental standards, and

privacy.

What criteria would you use, if confirmed to the Court of Appeals, for determining
whether the conditions placed on a religious or educational institution are a legitimate
exercise of governmental power or, as you suggest, simply coercive leverage that is
subject to the whims and caprices of each administration?

Answer: The Supreme Court has given additional guidance on this question since I
wrote my article on aid to higher education in 1982. For example, five years after
my article appeared, the Supreme Court decided South Dakota v. Dole. Among
other things, the Court stated that any exercise of the spending power must be in
pursuit of the general welfare, any conditions must be stated unambiguously, and
conditions may be illegitimate if they are unrelated to the federal interest in the
project. The Court added that “financial inducement offered by Congress might be
so coercive as to pass the point at which pressure turns into compulsion” (483 U.S.
at 211; quotation marks and citation'omitted), but the Court held that the
conditions placed on South Daketa’s receipt of federal highway funds did not pass
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that point.

What factors would you examine to determine whether a policy decision of an
administration was more than a "loosely defined social idea" characterized as public

policy?

Answer: I would use whatever factors the statutes of the United States or the
precedents of the Supreme Court required. In general, to have the force of law, an
agency will express its policies in its regulations or enforcement policies. Such
regulations or policies place people —and courts —~ on notice of what the law
requires. :

What do you think is the proper role of the courts in such circumstances?

Answer: The judge’s role is not to judge what are good policies and what are bad
policies. Those judgments must be made by the legislature. Rather, the judge’s role
is to decide whether a policy determination is permissible under the Constitution
and laws of the United States.
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Questions for Jay S. Bybee,f Nominee for the Ninth Ciccuit
Submitted by Senator Russell Feingold

During your confirmation hearing before the Judiciary Committee on October 4, 2001, in
connection with your nomination to your current position, you spoke about your
experience having represented the government in the reparations lawsuit filed against the
govemment by the more than 110,000 {apanese-American victims detained during World
War I1. As you are aware, almost two-thirds of the detainees were U.S. citizens. At your
confirmation hearing, you told the Committee that you believed “the United States made
a very bad decision under very difficul circumstances. And I believe that the Supreme
Court made a very difficult - made a véry bad decision under very difficult
circumstances.”

a. In your testimony, were you referrirg to the Supreme Court cases of IS, v.
Hirobayashi, 320 U.S. 81 (1943) and (}'S v. Korematsu, 323 U.S. 214 (1944)? If so,
why do you believe that those cases were wrongly decided?

Answer: Yes, I was referring to Hinfzbayashi and Korematsu. Based on my
understanding of the factual record, I do not believe that the government’s racial
classification, which resulted in the internment of Japanese-Americans, would
satisfy the Court’s strict scrutiny standard. .

b. If you were a judge on the Court of }&ppeals during World War I1 and the oases of
Hirobayashi and Korematsu had oome before you, how would you have ruled as a judge?

Answer: I have not studied the statejof Supreme Court law before Hirabayashi and
Korematsu were decided, nor have I studied what Ninth Circuit precedent was at
that time. I therefore do not have a view as to how a court of appeals judge,
obligated to faithfully apply Supreme Court and circuit precedent, should have
raled,

¢. Would you agree that it was wrong for the U.S. government to label and treat all
Japanese-Americans as “enemies” simply because they shared the same ethnicity as one
of our main adversaries during World War Ii?

Answer: Yes.
According to a New York Times article published last week, the FBI has ordered field

supervisors to begin counting the number of mosques and Muslims in their areas as part
of the Justice Department’s anti-terrorism efforts.

a. What role did you have in developing this new Department of Justice policy, or in
providing legal analysis of it, or legal jﬁstiﬁcation for it?

Answer: I appreciate your concern over this question. As an attorney at the
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Department of Justice, I am obligated to keep confidential the legal advice that I
provide to others in the executive branch. I cannot comment on whether or not I
have provided any such advice and, if so, the substance of that advice. I can state
that my office, the Office of Legal Counsel, does not determine matters of policy.

b. If you did not have a role in developing this program, since learning of the policy,
what advice and legal analysis, if any, have you provided on this issue? Please provide
copies of any OLC memos or opinions you have authored or approved on this topic.

Answer: I cannot comment on whether or not I have provided any such advice and,
if so, the substance of that advice, nor am I at liberty to provide copies of any
written advice that OLC may have prepared. With respect to providing my OLC
opinions or memoranda, I can state that the Office of Legal Counsel does not make
its opinions public as a matter of course. The office has a well-established
procedure for reviewing opinions for publication. That process gives consideration
to the interests of our clients, the interests of other executive agencies that might
benefit from the advice we have given, and the interests of the public. In no case
will OLC make its opinions public without client consent.

c. There is concern that the counting of mosques and Muslims is a possible prelude to a
mass detention plan akin to the ethnic census-taking during World War I1 that was a
precursor to internment of Japanese-Americans. In a speech to the Federalist Society
entitled War and the Constitution “We are All Hamiltonians Now,” you said “[w]e
shouldn’t think that we have the power any more than we should think that the war
powers or the commeroe authority or some combination of the two justifies the detention
and imprisonment of large numbers of American citizens who have not been charged with
nor convicted of any crime.” Do you believe that the government would never be
Justified in detaining all Muslims in the U.S., without charges and without any
particularized suspicion, other than the fact that the individuals share the same religion ag
members of Al Qaeda?

Answer: I believe that it would be grossly irresponsible for any government official
to propose that the United States detain all Muslims based merely on their religion.
I do not believe that any such detention would be justified,

In your speech entitled War and Crime in a Time of Terror you wrote that “persons
accused of being enemy combatants have no right to counsel, at best a limited right to a
military tribunal and, if found to [be] an enemy combatant, indefinite imprisonment — at
least until the conflict is over, after which the combatant has the right to be returned to his
homeland.” Jose Padilla is a U.S. citizen who was arrested on U.S. soil. He has been
detained as an enemy combatant. The Administration has argued that he has no right to
counsel and can be held until the end of the war on terrorism.

a. In a time of national crisis, how db you distinguish between the rights of an individual
like Jose Padilla and the rights of a group of people like the Japanese-Americans during
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World War II?

Answer: Without commenting on any individual case, I can state that individual
citizens who conspire to wage war on the United States may properly be treated
differently from those who have not been accused of any wrong-deing.

b. If you believe that Korematsu was wrongly decided, how do you reconcile that view
with the present Administration’s position to deny enemy combatants legal representation
and any meaningful judicial review?

Answer: The Administration’s position, which has been briefed in federal courts, is
based upon well-established precedent. The Japanese-Americans interned during
World War II were neither chargéd with crimes nor declared enemy combatants
under the laws of war. Their situation was very different from American citizens
(during World War II or any other conflict) determined to be enemy combatants.

¢. Do you beljeve that the problem with the way that the Court decided internment cases
during World War II was that the Supreme Court followed publlc emotions and :
incorrectly deferred to the Executive branch?

Answer: I do not have sufficient information on which to form a judgment. Any
speculation on my part as to why the Court decided as it did would be an
uninformed guess.

d. In your October 20" confirmation hearing, you stated: “In my conversation with
members in White House Counsel’s Office and in my conversations with the Attorney
General, both of those offices have made it very clear to me that if I am confirmed for this
position that what they want is my objective, frank and honest legal opinion.” What do
you believe is the appropriate role of the courts in reviewing the Administration’s
decision to detain U.S. citizens?

Answer: The appropriate role of the courts is to faithfully apply the Constitution
and laws of the United States. In general, as one federal court recently observed,
“the Supreme Court has shown great deference to the political branches when called
upon to decide cases implicating sensitive. matters of foreign policy, national
security, or military affairs.” Hamdi v. Rumsfeld, 296 ¥.3d at 281. More
specifically, the Supreme Court has stated that decisions to detain citizens as enemy
combatants -- when “ordered by the President in the declared exercise of his powers
as Commander in Chief of the Army in time or war and of grave public danger —
are not to be set aside by the courts without the clear conviction that they are in
conflict with the Constitution or laws of Congress constitutionally enacted.” Ex
Parte Quirin, 317 U.S. at 25, :

e. In your opinion, at present, what conflict should be used as a basis when declaring an
individual as an enemy combatant? What conflict should be used to determine if an
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individual should no longer be detained as an enemy combatant? Who makes the
determination if the conflict is over and an enemy combatant should be released?

Answer: To the extent that I have a personal opinion on such matters, it would be
inappropriate for me to comment publicly on matters facing the Administration and
on which I may have been asked for legal advice. As an attorney at the Department
of Justice, I cannot comment on whether or not I have provided any advice in this
area and, if so, the substance of that advice.

4. The Seventcenth Amendment was ratified in 1913 and provides for the direct election
of Senators by the people. For nearly 100 years, U.S. Senators have been elected by the
people of their respective states, not by state legislatures. One of the first Senators to
serve my home state, Wisconsin, and the nation, Bob La Follette, was a strong advocate

for passage of the Seventeenth Amendment.

You, however, appear to believe that adoption of the 17th Amendment was a mistake. In
a law review article entitled, “Ulysses at the Mast: Democracy, Federalism, and the
Sirens’ Song of the Seventeenth Amendment,” 91 Nw. L. Rev. 500 (1997), you state that
we should consider repealing the amendment 4nd returning the power of selecting
Senators to state legislatures.

a. Do you continue to believe that S_énators should not be popularly elected?

Eob
Answer: Senators shonld be popu)hrlyf elected. The Seventeenth Amendment
requires it and was adopted for a number of reasons, many of which are discussed
at length in my article.

b. What is your current view of the Seventeenth Amendment?

Answer: In Garcia v. San Antonio Metropolitan Transit Authority the Supreme Court
observed that “changes in the structure of the Federal Government have taken place
since 1789, not the least of which hias been the substitution of popular election of
Senators by the adoption of the Seventeenth Amendment in 1913, and that these
changes may work to alter the influence of the States in the federal politica)
processes.” For reasons more fully explained in my article, I agree with the
Supreme Court’s observation. = -

c. Are there any other Amendmentsgto the Constitution that you believe were mistakenly
adopted? If yes, could you please list the amendment and the reason why you believe it
was mistakenly adopted.

Answer: No.
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Questions for Jay Bybee, Nominee for the Ninth Circuit
Submitted by Senator Edward Kennedy

und for Questions #1 through #3

Last April, the Justice Department announced that it was considering a legal opinion that
apparently came from the Office of Legal Counsel, the office which you oversee, that
stated that state and local police officers have the "inherent legal authority" to arrest
people for civil and criminal immigration law violations. It appears now that the Justice
Department has in fact accepted the OLC opinion, and has been attempting to implement
it

Despite the fact that this opinion changed the nature of law enforcement and seems to
enjoy only limited legal support, it has not been made public. This means the public
affected by it cannot examine it and decide for themselves whether or not they agree with
its conclusions.

This new opinion is not just a departure from precedent, it is bad policy. It would
increase the risk of racial profiling and civil rights abuses, against both non-citizens and
citizens who are deemed not to look "Armerican." It would also sericusly undermine the
ability of police departments to establish effective working relations with immigrant
communities, and would deter many immigrants from reporting acts of domestic violence
and other violent crime.

For these reasons, police chiefs and police associations across the country have come out
against your proposal. Chief Charles Moose of Montgomery County, Maryland has said
it “is against the core values of community policing: partnerships, assisting people, and
being there to solve problems.” Sacramento, California Police Chief Arturo Venegas has
said that “to get into enforcement of immigration laws would build wedges and walls that
have taken a Jong time to break down.” In fact David Keene, chairman of the American
Conservative Union and Grover Norquist, president of Americans for Tax Reform have
spoken out against this policy as setting a dangerous precedent,

Why did your office depart from the previous OLC memo, approved in 1996, which
disallowed the practice of having state and local law enforcement officers make arrests
for immigration violations, and what is the legal and policy basis of your determination
that state and local police may enforce the nation’s immigration laws?

Answer: I understand your particular interest in this legal issue. As an attorney at
the Department of Justice, I am obligated to keep confidential the Jegal advice that I
provide to others in the executive branch. I cannot comment on whether or not I
have provided any such advice and, if 50, the substance of that advice, To the extent
that your question seeks the policy basis for the Department’s decision, I can state
that OLC does not determine questions of policy.

FEB 21 'D3 17:18 PAGE. 21

?azl



170

12/21/03  FRI 17:38 FAX giuze

2 The war on terror has not changed what constitutes good policing: building relationships
with communities and serving the public. If anything, it has made the relationship
between police and the immigrant communities they serve more important to domestic
security. From a law enforcement perspective, aren’t the police chiefs and police
associations correct that police cannot build trusting relationships with immigrant
communities under your policy?

Answer: My responsibility at the Department of Justice is to provide legal advice,
not to make policy. It would be inappropriate for me, as the government’s attorney,
to comment on matters of policy relating to any legal matters faced by the '
Department of Justice.

3 Why has the OLC not made this important opinion public?

Answer: As I stated in response to Question 1, I am obligated to keep confidential
the legal advice that I previde te others in the executive branch. Accordingly, the
Office of Legal Counsel does not make its opinions public as a matter of course. The
office has a well-established procedure for reviewing opinions for publication. That
process gives consideration to the interests of our clients, the interests of other
executive agencies that might benefit from the advice we have given, and the
interests of the public. In no case will OLC make its opinions public without client
consent. During my tenure, the process for the review of OLC opinions has been
consistent with the longstanding traditions of the office,

Backeround for Question #4

Education is a key to ensuring that every American has an equal opportunity to succeed.
Because they help to further this goal, educational institutions are given a tax exemption
under section 501 of the Tax Code. Thus, these institutions receive many of the same
government services other entities do, but they effectively receive them for free.

Institutions, educational or otherwise, that discriminate based on race do not reflect our
society’s values and do not further the national goal of equal opportunity. We thus have
no business subsidizing their discrimination with a tax exemption. The Supreme Court
has said as much. In the 1983 case Bob Jones University v. United States, the Supreme
Court said that the government oould deny a tax exemption to educational institutions that
practice racial discrimination.

I'welcomed that opinion, but you seem to think it was wrongly decided. You have stated
in an article in Sunstone Magazine that the government has tremendous leverage over
educational and religious institutions and the denial of the section S01 tax exemption in
Bob Jones illustrated “how capriciously the government may make use of the leverage.”

4. Do you still believe that ending discrimination at educational and religious institutions is
good public policy, or is it, as you said, “capricious”?

FEB 21 83 17:18 PARGE. 22
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Answer: I appreciate the opportunity to clarify what I wrote in my article in
Sunstone Magazine, 1 have never criticized the Supreme Court’s decision in Bob
Jones or otherwise suggested that it was wrongly decided. Indeed, my article
“Government Aid to Education: Paying the Fiddler,” was written prior to that
decision. I did not criticize the IRS’s tax exemption policy which the Supreme
Court upheld in Bob Jones, nor did I state that ending discrimination at educational
and religious institutions was “capricious.” I stated, instead, that the government’s
change in position in the middle of the litigation - from first opposing a tax
exemption for Bob Jones University te then supporting it — was capricious. I
oppose racial discrimination of any kind. Indeed, my Sunstone Magazine article
referred pejoratively to “fund talist colleges rationalizing discrimination by
appealing to the Bible,”

What my article addressed was a concern that colleges and universities might
accept government aid without knowing in advance what the conditions of the sid
would be. The Supreme Court has since addressed some of the cencerns I raised in
my article in 1982. For example, five years after my article appeared, the Supreme
Court decided South Dakota v. Dole. Among other things, the Court stated that any
exercise of the spending power must be in pursuit of the general welfare, any
conditions must be stated unambiguously, and conditions may be illegitimate if they
are unrelated to the federal interest in the project. The Court added that “financial
inducement offered by Congress might be so coercive as to pass the point at which
pressure turns into compulsion™ (483 U.8. at 211; quotation marks and citation
omitted), but the Court held that the conditions placed on South Dakota’s receipt of
federal highway funds did not pass that point.

Backeround for Questions #5 and #6

The Equal Protection Clause is critically important to protect the civil rights of all
Americans. The promise of equal justice under law, in the end, is secured only through a
judicial system that ensures that the laws are applied and enforced equally. Given the
majoritatian nature of the executive and legislative branches of our federal government, it
is essential that the federal judiciary scrupulously ensure the opportunity of minorities,
the powerless and the disenfranchised to pursue and obtain justice.

In Romer v. Evans, the Supreme Court struck down a Colrado statute that invalidated any
local ordinances that protected the rights of gays and lesbians. In 1997, you noted that it
would have been logical in deciding Romer for the Supreme Court to have relied on
Hunter v, Erickson. In Hunter, the Supreme Court struck down an amendment to the
Akron City Charter that required any ordinance regulating use, on the basis of race, color,
religion, national origin or ancestry, of real property to be first submitted to public
referendumn. The Supreme Court held that the amendment was unconstitutional under the
Equal Protection Clause of the Fourteenth Amendment because it “treated racial housing
matters differently from other racial and housing matters.” You have suggested that the
Court did not cite Hunter because it was wary of declaring sexual orientation a suspect
classification, which it would have had to do had it relied on Hunter. You have further
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suggested that you believe that discrimination against a group defined by sexual
orientation is not worthy of scrutiny under the Equal Protection Clause.

What would be necessary to consider gays and lesbians a suspect class or quasi-suspect
class under the equal protection clause?

Answer: I appreciate the chance to explain my article, The Equal Process Clause: A
Note on the (Non)Relationship Berween Romer v. Evans and Hunter v. Erickson.
The article does not suggest that the Equal Protection Clause does not protect
groups defined by sexual orientation. Rather, my articie points out that the
Supreme Court avoided deciding whether sexual orientation defined a class
protected by strict or heightened scrutiny under the Equal Protection Clause, and it
argued that the Court should have addressed that issuc.

‘With respect to the standards for determining whether sexual orientation
will define a class protected by strict or heightened scrutiny, the Supreme Court has
identified several criteria that courts should use when considering whether a group
constitutes a suspect or quasi-suspect class under the Equal Protection Clause,
These include whether the group is defined by obvious, immutable characteristics;
has suffered 2 history of discrimination; and Is politically powerless. The question
whether sexual orientation constitutes a class entitled to strict or heightened
scrutiny under the Equal Protection Clause may be decided by the Court this Term
in Lawrence v. Texas.

You have compared the Court's ruling in Romer to protecting "the illiterate” or “persons
with communicable diseases.” You have alsa defended the Defense Department's policy
of performing intrusive background investigations before granting gay contractors
security clearances because of their sexual orientation and you have contributed to 2 brief
claiming that "a homosexual may be emotionally unstable.” Does this brief represent
your opinion of lesbian and gay people?

Answer: The question addresses both a law review article ] wrote as a Iaw professor
and a brief that I filed as an attorney at the Department of Justice. First, I disagree
with the characterization that my article on Romer was disrespectiul to gays and
lesbians. I value my association with my gay and lesbian friends, neighbors,
colleagues and students. I did not compare the Court’s ruling on gays and lesbians
to protecting “the illiterate” or “persons with communicable diseases.” When read
in context, my references will be understood as illustrative of “all kinds of
categories” of people that 2 Jegislature might seek to protect through legislation. I
wrote in The Equal Process Clause: A Note on the (Non)Relationship Between Romer
v. Evans and Hunter v. Erickson:
“The Court faulted Colorado for first enumerating a list of protected classes
in public accommodations and then removing sexual orientation from the
list. The Court surely did not mean that Colorado would violate the Equal
Protection Clause if it did not include age or marital status on its list of
protected classes, just as Colorado would not violate the Fourteenth
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Amendment if it included age, but not marital status, on the list. .. .,
Furthermore, all kinds of categories are not included on Colorado’s list -- the
. illiterate, persons with communicable di )it d ticians, the tall,
the short, persons with male pattern baldness, and so forth. Surely
Colorado’s laws are not infirm because persons with these characteristics are
not expressiy protected.” (p. 224) '
Second, as an attorney {in a career, non-supervisery position) at the Department of
Justice in 1988, I was assigned to write a brief on behalf of the Department of
Defense in a case challenging DoD’s procedures for issuing security clearances to
DoD contractors. The suit argued that DoD’s procedures violated the rights of
homesexuals whose background checks might take longer to complete than similarly
situated heterosexuals. DoD’s position was that its security clearance procedures
were justified because “there is some evidence that some homosexuals experience

ATy 1

confusion over their sexual id Ys ifesting itself as tal or
instability, and this instability may impair the judgment and reliability of those
individuals.” (Brief at 17; see also id. at 46 (emphasis added)).

As a government attorney, L had an obligation to zealously represent my
clients and to make arguments for which there was a basis in law and fact for doing
so. Litigating positions I took on behalf of my clients should not be deemed to

" represent my personal opinions.
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Questions for Jay S. Bybee, Nominee for the Ninth Circuit
Submitted by Senator Patrick Leahy

During your time at the Justicc Department in the 1980s, you helped shape the federal
government’s response to a class-action lawsuit filed by survivers of the intemment
camps where Japanese-Americans and foreign nationals were warehoused during World
War II. This horrific deprivation of civil rights was at the time implemented by the
executive branch out of what they called a “military necessity.”

As you may recall, in October 2001, when you appeared before this Committee for
confirmation to your current position as Assistant Attorney General for the Office of
Legal Counsel (OLC), you testified about the Internment of Japanese-Americans and you
recognized that “the United States made 2 terrible mistake during very difficult
conditions.” You indicated that this mistake should never be repeated. You even went so
far as to promise to “bring additional sensitivity to the rights of all Americans’” and to
“not trample civil rights in the pursuit of terrorism” in your role in advising the current
Administration in our current difficult conditions. Iam interested in the legal work you
have been involved in since your confirmation in 2001. As you are no doubt aware, this
Administration has been accused of encroaching on the civil rights of Americans in the
pursuit of terrorism.

It has been reported that OLC advised the Administration on its decision that it did not
need to declare the al Qaeda and Taliban detainees prisoners of war under the Geneva
Convention. Your recommendation appears to conflict with Secretary Powell, who
argued that the detainees at Guantanamo Bay should be declared prisoners of war and
afforded protections under the Geneva Convention. Congressional Research Services
analysis supports that view: “Because the United States has argued that the intimate
connection between the Taliban and Al Qaeda in part justifies the use of armed force in
Afghanistan, some observers argue that Al Qaeda ... members may be entitled to
treatment as prisoners of war.”

Without speaking for Secretary Powcll, I suspect the State Department is concerned about
the harm that this decision could have on U.S. foreign policy and national security goals
-- especially combating terrorism. This decision has angered key allies, including
members of the European Parliament and Organization of American States, whose help
we will need to disrupt terrorist cells and interdict weapons of mass destruction. Some
argue that not declaring these individuals POWs also could affect the treatment of our
own soldiers if they are captured in hostile countries.

(a) In your personal opinion, is the State Department is wrong about the need for POW
status of persons detained at Guantanamo Bay?

Answer: Y understand your keen interest in this important issue. The President has
declared the Administration’s position with respect to POW status for the detainees

!
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at Guantanamo Bay. As a member of the Administration, it is my responsibility to
support the President’s decision. To the extent that X have a different personal view
on this matter (or any other matter of Administration policy), it would be
inappropriate for me to express publicly a personal view at variance with the
President’s position.

(b) What do you see as the strongest part of the State Department's position?

Answer: I respect the Department of State and value its perspective on U.S, foreign
policy and nationa] security. As a member of the Administration, it is my
responsibility to support the President’s decision. To the extent that I have a
different personal view on this matter, it would be inappropriate for me to express
publicly 2 personal view at variance with the President’s position.

(c) Are you concerned about the repercussions this could have on the treatment of
American soldiers that are captured?

Answer: Like other Americans, I am always concerned for the welfare of American
soldiers and, particularly, those who are captured.

(d) What did OLC advise with regard to POW status for detainees?

Answer: As an attorney at the Department of Justice, I am obligated to keep
confidential the legal advice that I provide to others in the executive branch. I
cannot comment on whether or not I have provided any such advice and, if so, the
substance of that advice.

On a related note, the Administration has taken the position that any individual whom the
President declares to be an “unlawful combatant” may be detained indefinitely, without
access to counsel, without having any charges brought against him, and without regard to
the individual's nationality or to where he was arrested. Since we are considering you for
a lifetime appointment to the bench, I am most interested in your view on the access to
counse] issue.

There are few safeguards to liberty that are more fundamental than the Sixth Amendment,
which guarantees the right to a lawyer throughout the criminal process, from initial
detention to final appeal. Yet today, an untold number of individuals ~ at least some of
whom are American citizens — are being held incommunicado, without access to counsel.
In one case that we do know about, the Padilla case in the Southern District of New York,
the defendam - a U.S. citizen — was arrested in Chicago on a material witness warrant,
then transferred to a military brig after the President labeled him an “unlawful
combatant.” For nine months he has been denied the right to consult with a lawyer —
even after a court ruled that he had a right to do so. As the head of OLC, you have no
doubt played a key role in developing the Administration’s policy with respect to denying

2
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legal representation for “unlawful combatants.”

(2) Please explain your involvement in this issue and the legal theories that support the
Justice Department’s treatment of this person.

Answer: With respect to any involvement I may have had on this matter, please see
my response to 1(d). The Administration has explained the legal basis for the
treatment of American citizens who have been detained as enemy combatants in
briefs filed by the Department of Justice in federal courts. Such cases fall under the
supervision of the Solicitor General’s office. The Fourth Circuit Court of Appeals
recently dismissed a challenge to the confinement of one such citizen. Hamdi v.

Rumsfeld, 316 F.3d 450 (4th Cir. 2003).

(b) Please explain your personal belief of the importance of the Sixth Amendment rights
of criminal defendants.

Answer: Sixth Amendment rights are foundational to the promise of due process for
persons accused of crimes. Like other constitutional rights, Sixth Amendment
rights should be protected and enforced to their fullest extent.

(¢} You have recently expressed your beliefs on the subject in speeches entitled “War and
The Constitution” and “War and Crime in a Time of Terror” given to the Federalist
Society and other groups. During these speeches you have stated that Presidents have
“the option” of treating the same person either under criminal rules or under rules
reserved for war because in your words these realms “are not mutually exclusive.” Have
you advised the Administration on the propriety of trying terrorist suspects in military
tribunals, rather than in district court? Do you concede that this is a new view of
executive power?

Aunswer: As an attorney at the Department of Justice,  am obligated to keep
confidential the legal advice that I provide to others in the executive branch. I
cannot comment on whether or not I have provided any such advice and, if so, the
substance of that advice, Similarly, I cannot comment on whether any such advice
would be “new.”

In conducting research on the recent activities of the office that you head at the Justice
Department, a substantial roadblock was encountered when it was discovered that you
had only published three OLC opinions since your confirmation in 2001, A recent search
revealed that 1,187 OLC opinions were publicly available on-line since 1996. Clearly,
these opinions were routinely published prior to your appointment to Assistant Attorney
General.

(a) Please explain to the Committee why under your leadership there has been a virtual
termination in the routine publication of opinions and why you have only saw fit to
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release three opinions?

Answer: The Office of Legal Counsel does not make its opinions public as a matter
of course. The office has a well-established procedure for reviewing opinions for
publication. That process gives consideration to the interests of our clients, the
interests of other executive agencies that might benefit from the advice we have
given, and the interests of the public. In no case will OLC make its opinions public
without client consent. During my tenure, the process for the review of OLC
opinions has been consistent with the longstanding traditions of the office.

(b) Iam concemned that there is a disturbing pattern in your record of an expansive view
of Executive Privilege — that you do not believe the peaple have a right to know what the
Administration is doing, what legal rules informed their policy choices and who was
consulted. What can you say to assure us that you are for public access to government
and are not part of an attempt to stonewall the public to ward off scrutiny about difficult
policy decisions implemented by the Administration?

Answer: Congress has enacted various laws that open the processes of government.
Those important laws include the Freedom of Information Act, the Government in
the Sunshine Act, and the Federal Advisory Committee Act. I support the faithful
adherence to such laws, consistent with the Constitution and, if Y am fortunate
enough to be confirmed to the Ninth Circuit, I would enforce such laws fully.

In reviewing your record, I note that you appear to have spent much of your professional
career in government working against Congress’ administrative oversight efforts,

(a) For the first time in the 8 1-year history of the GAQ, the Comptroller General of the
United States went to Federal oourt to ask a judge to order a member of the cxecutive
branch to turn over records to Congress. Have you advised the Administration on the
propriety of asserting executive privilege and refusing to produce documents to the GAO
who sought to investigate how public money is spent? Please explain your reasoning.

Answer: The Administration did not assert executive privilege with respect to
documents requested by the GAO that were the subject of the suit in Walker v.
Cheney, but instead challenged the authority of GAO to review the activities of 2
group of presidential advisers preparing recommendations to the President in
connection with the discharge of his constitutional responsibilities. The position of
the Administration was explained in the extensive briefs filed in the Walker case by
the Selicitor General’s office. For reasons explained in response to Question 1(d), I
cannot comment on whether or not I provided any such advice in connection with
this case and, if so, the substance of that advice.

(b) Can you give us an example of a federal court case where you thoughi Executive
Privilege should not apply? How about an example of a case that upheld the denial of a
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FOIA request that you disagreed with?

Answer: In Nixon v. United States, the Supreme Court recognized the principle of
executive privilege but held that, on the facts of the case before it, the needs of the
pending criminal trial outweighed the interests protected by the executive privilege
claim and therefore the claim would not be sustained. My experience with FOIA
has been largely limited to teaching the subject in my course in Administrative Law.
My course coverage did not permit extended discussion of the FOIA exemption
decisions, and therefore I do not have a basis for citing a particular exemption case
as wrongly decided.

(c) In Advising the President: Separation of Powers and the Federal 4dvisory Committee
Act, Yale Law Journal (1994), you analyze Congress’ ability to enact laws that requires
committees ‘utilized’ by the President to open their records and to open their meetings to
the public. In fact, you contends that the Federal Advisory Committee Act (FACA), is an
unconstitutional encroachment by Congress on the power of the executive. 1 am
concerned that you have a firm ideclogical bias against public access to any executive
decision making. What do you have to say on this subject?

Answer: There are numerous laws that provide for the public’s access to
government information. In my response to Question 3, I cited three acts, FOIA, the
Government in the Sunshine Act, and FACA as examples of important laws opening
government processes, Congress has determined that there are significant public
policy reasons for providing public access to such information heid by the executive
branch. Ihave previously written about the relationship between Congress and the
executive on the subject of access to information. In the very article to which the
question refers, Advising the President: Separation of Powers and the Federal
Adyisory Committee Act, I discussed the circumstances under which Congress may
regulate executive branch consultations with advisory committees. In that article I
wrote:

“In the exercise of his Take Care responsibilities, the President’s
consultations are regulated by Congress in two circumstances. First, when
Congress prescribes consultations as a part of the President’s Take Care
responsibilities, the requirement does not infringe upon his judgment and,
indeed, becomes part of the President’s duty to faithfully execute the taw, It
is when the advice is made binding on the President that he has been relieved
of his Take Care responsibilities in violation of the separation of powers.
Second, when the President appoints his own advisory committees in support
of his Take Care responsibilities, and Congress funds the committees, then
Congress may place some restrictions on the committees. In this context, the
Take Care Clause Is the occasion for the exercise of the implied power, but it
exists concurrently with Congress’ spending power....” (p. 123; footnote
omitted)

My article did not conclude that FACA was unconstitutional in all of its
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applications. Rather, my article carefully concluded that the FACA was
unconstitutional in narrow circumstances — namely, “to the extent that it regulates
the President’s use of outside advisory committees funded at their own expense.” (p.
128). As a judge, I would be firmly committed to faithiully applying the public
access laws.

Last year, you were called to Capitol Hill to testify before the House Government
Operations Committee to explain why the Administration refused to produce documents
prepared by federa] prosecutors involving corrupt FBI practices in a 30-year old
investigation of organized crime in New England. At this very heated hearing, you were
severely criticized by Members from both sides of the aisle for the Administration's lack
of disclosing virtually anything to a congressional committee who was engaged in
oversight proceedings. I believe your reason for not producing the many documents
requested by the Committee was that there was an on-going investigation into the
mistakes made by the FBI. If that is the standard for asserting executive privilege — that
there is an on-going investigation— then how will anything be discoverable regarding the
mistakes made prior to September 11%?

(a) Wouldn’t that standard also encourage the Administration to just keep investigating
things in order to block off important disclosures directly relevant to oversight
proceedings?

Answer: It is my understanding that the Department of Justice has cooperated fully
with the Joint Inquiry of the Senate and House Intelligence Committees regarding
September 11th, concurrent with the executive branch’s own ongoing investlgation.
With respect to the documents sought by the House Government Reform
Committee, the concern was not that there was an ongoing investigation, but that
the Committee sought documents setting forth the deliberations of prosecutors as to
whether to seek indictments of individuals. The rationale for the executive privilege
claim was set forth in a letter from White House Counsel Alberto Gonzales to
Chairman Burton, dated January 10, 2002:
“Absent unusual circumstances, the Executive Branch has traditionally
protected those highly sensitive deliberative documents against public or
congressional disclosure. This traditional Executive Branch practice is based
on the compelling need to protect both the candor of the deliberative
processes by which the Department of Justice decides whether to prosecute
individuals and the privacy interests and reputations of uncharged
individuals named in such memoranda.

“Moreover, with respect, congressional access to these kinds of
sensitive prosecutorial decisionmaking documents would threaten to
politicize the criminal justice process and thereby threaten individual liberty.
The Executive Branch is appropriately concerned that the prospect of
congressional review of prosecution or declination memoranda might lead
prosecutors to err on the side of Investigation or prosecution solely to avoid
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political criticism.”

(b) Do you believe that Congress has a valid power of oversight and should be allowed to
obtain documents from the Justice Department?

Answer: This Administration adheres to the longstanding executive branch policy of

seeking to satisfy Congress’s oversight needs to the fullest extent consistent with the

_executive branch’s constitutional responsibilities. This commitment extends to

oversight of the Department of Justice. As Judge Gonzales stated in the same letter,
“As a general matter, the Executive Branch will treat requests for
Department of Justice deliberative documents from closed matters in the
same way it treats requests for Executive Branch deliberative documents
more generally: through a process of appropriate accommodation and
negotiation to preserve the respective constitutional roles of the two
Branches. No bright-line rule historically has governed, or now governs,
responses to congressional requests for the general category of Executive
Branch ‘deliberative documents.’

(c) In addition to disagreeing with the Supreme Court’s decision in Public Citizen v.
United States, can you please name three other recent decisions that you disagree with?

Answer: As a nominee, I think it is improper to criticize publicly a Court whose
decisions I might be called upon to uphold and enforce. I have, however, criticized
in my academic capacity the Supreme Court’s reasoning in several cases, including
Genceral Electric v. Gilbert, Employment Division v. Smith and Morrison v, Olson.

There has been an overwhelming wave of concern expressed about the Department of
Defense’s Total Information Awareness system being developed under Admiral
Poindexter. I understand that some form of data mining is currently used at the Justice
Department.

(a) Have you advised the Attorney General or the President on the propriety of such data
mining and whether it comports with the Privacy Act? Please explain your analysis.

Answer: As an attorney at the Department of Justice, I am obligated to keep
confidential the legal advice that I provide to others in the executive branch. I
cannot comment on whether or not I have provided any such advice and, if so, the
substance of that advice.

(b} According to a recent article in The Nation, law enforcement officials sought to use
databases which maintain information regarding the purchase of guns to monitor the
purchasing activities of suspected terrorists. The article quates an OLC memo, which
stated: “We see nothing in the NICS regulations that prohibits the FBI from deriving
additional benefits from checking audit log records.” Attomey General Ashcroft
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reportedly refused to allow these officials such access, saying: “It's my belief that the
United States Congress specifically outlaws and bans the use of the NICS database - and
that's the use of approved purchase records - for weapons checks on possible terrorists or
on anyone else.” Have you advised the Administration on the propriety of using gun
purchase databases to track terrorist suspects, as reported in The Nation?

Answer: As an attorney at the Department of Justice, I am obligated to keep
confidential the legal advice that I provide to others in the executive branch. I
cannot comment on whether or not I have provided any such advice and, if so, the
substance of that advice.

1 noticed that prior to your appointment to the Justice Department you commented on the
constitutionality of states’ requiring fingerprints to receive a drivers license. Ina Las
Vegas newspaper you were quoted as saying that “The Constitution gives us a lot of
leeway to decide on these issues.”

(a) Have you contributed to OLC opinions or advised the Administration on the
constitutionality of using biometric traits in governmental databases?

Answer: As an attorney at the Department of Justice, I am obligated to keep
confidential the legal advice that X provide to others in the executive branch. I
cannot comment on whether or not I have provided any such advice and, if so, the
substance of that advice.

(b) Do you believe there is a constitutional right to privacy? If so, please describe what
you believe to be the key elements of that right. If not, please explain.

Answer: The Constitution protects privacy rights in a number of ways. The First
Amendment protects, among other things, the sanctity of our thoughts and
communications. The Third and Fourth Amendments help secure our persons,
papers, effects and houses against certain kinds of government intrusions. In
addition, in a number of cases -- beginning most prominently with Griswold v.
Connecticut - the Supreme Court has recognized a constitutional right to privacy in
certain family and reproductive decisions. If confirmed, I will follow these cases,
which are binding precedent.

(c) Do you support the holding of Roe v. Wade and a constitutionally recognized and
protected tight to choose?

Answer: If T am confirmed, I will faithfully apply the Supreme Court’s precedent on
Roe v. Wade.

(d) A number of lawyers designated by the Federalist Society as experts on the
constitutionality of abortion are openly hostile to a woman'’s right to choose and believe
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that Roe v. Wade should be overruled. As a member of the Federalist Society, do you
share the views of their experts in this arca?

Answer: T am not aware that the Federalist Society has designated any lawyers as
experts on the constitutionality of abortion. Consequently, I do not know what their

views may be.

You have argued that the Seventeenth Amendment providing for the popular election of
U.S. Senator was a significant “mistake” because it removed the state legislature’s power.
I'am concerned that your article reflects a serious disdain for democracy. If you are
appointed to the Ninth Circuit you will frequently be required to judge cases on voter
initiatives and referenda, which are very popular in the western region of this country.
What can you tell us to ensure us that you do not have a bias against instruments of
direct-democracy like voter initiatives?

Answer: As a judge, I would approach any Jaw — whether it was a law enacted by
Congress or by a state legislature or through voter initiative — in the same way, with
the presumption of constitutionality to which all laws are entitled. My article on the
Seventeenth Amendment was an effort to analyze how that Amendment affected the
bicameral scheme designed by the framers of the Constitution, and was not meant to
disparage in any way the principles of republican government or democracy.

You have argued that the Tenth Amendment should be reinterpreted to protect states'
rights from encroachments by Congress and have been critica) of the Supreme Court's
opinions which allowed Congress to expand its powers under the [nterstate Commerce
Clause. In your article “The Tenth Amendment Among the Shadows,” you argue that the
Court should further curtail Congress ability to enact national standards to give states
complete control in “family law, ordinary criminal law enforcement, and education.” In
your academic writing on protecting states’ rights, you indicate a clear support the
Supreme Court’s curtailment of Cangress” power to act but you do not indicate any
support for restrictions on the President’s power to act.

(2) Certainly, the President’s implementation of regulations and executive orders also
affects states’ rights. Can you provide examples of executive actions that have violated
states’ rights?

Answer: I have pointed out, as the Supreme Court stated in Lopez, that family law,
criminal law enforcement and education are areas “whece States historically have
been sovereign.” (514 U.S. at 564). Even Justice Breyer, writing on behalf of
himself and three other members of the Court, argued that his view would not
compel the conclusion “that the Commerce Clause permits the Federal Government
to regulate any activity that it found was related to the economic productivity of
individuals citizens, to regulate marriage, divorce, and child custody, or to regulate
any and all aspects of education.” (514 U.S. at 624 (Breyer, J., dissenting){(quotation
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marks and citation omitted)).

It would be unusual that we would distinguish between congressional actions
that violated the rights of the states and executive actions that violated the rights of
the states. In the so-called “commandcering” cases, it would generally be irrelevant
whether Congress ordered the states to take a particular action or whether the
executive, acting pursuant to congressional authority, directed the same action, For
example, in the Low-Level Radioactive Waste Policy Amendment Act, part of which
was held unconstitutional in New York v. United States, portions of the act were self-
executing, while other sections were to be enforced by the Secretary of Energy and
the Nuclear Regulatory Commission.

Generally speaking, the President’s implementation of regulations is
performed pursuant to his constitutional responsibility te “take Care that the Laws
be faithfully executed.” 1 discussed in my article Advising the President: Separation
of Powers and the Federal Advisory Committee Act, the relationship between
Congress and the President’s “take Care” responsibility:

“The exercise of the Take Care Clause, unlike the exercise of other

enumerated powers, is without meaning in the absence of congressional

legislation. The duty of the President te see that the laws be executed is a

duty that does not go beyond the laws or require him to achieve more than

Congress sees fif to leave within his power. Congress determines what it is

the President must faithfully execute, and it accomplishes the task in varying

degrees of specificity. The power to enact substantive legislation is Congress®
principal check on the President. The greater the specificity, the greater the
contro] Congress has asserted over the President’s faithful execution of the
law.” (pp. 100-01;quotation marks and footnote omitted).

(b) Do you agree with the President, who in his first State of the Union said that
education is a top federal priority because education is the first, essential part of job
creation, or do you agree with the Supreme Court majority in United States v. Lopez,
which said that education is a “non-economic™ activity and is therefore outside the federal
regulatory power?

Answer: There is no conflict between the President’s statement and what the Court
said in Lopez. The Court did not hold that education is 2 non-economic activity and
outside the federal regulatory power. What the Court said in Lopez is “|t}he
possession of a gun in a local school zone is in no sense an economic activity that
might, through repetition elsewhere, substantially affect any sort of interstate
commerce.” (514 U.S. at 567). Elsewhere in the opinion the Court stated that “We
do not doubt that Congress has authority under the Commerce Clause to regulate
numerous commercial activities that substantially affect interstate commerce and
also affect the educational process. That authority, though broad, does not include
the authority to regulate each and every aspect of local schools.” (514 U.S. at 565-
66). Many federal activities in the area of education rest upon Congress’s power
under the Spending Clause rather than its power under the Commerce Clause.
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In response to the September 11th terrorist attacks, our government has launched a
criminal investigation of unprecedented scope. The federal government has responded to
the attack in not only in its military, intelligence, and national security capacity, but also
in its domestic law enforcement capacity. I have been worked very closely with the
Administration to pass comprehensive anti-terrorism legislation to make sure that such a
tragedy never happens again. As part of this effort, I proposed creating a new federal
crime to punish attacks on mass transit systems, and the Administration has suggested
created new federal criminal prohibitions against the possession of biclogical agents or
toxins by unauthorized persons and against harboring terrorists.

(2) A few years ago you gave a speech to the Nevada Inn of Court where you said: “Had
the Court not struck down VAWA, then, I am afraid, there was (for those concerned
about federalism) a parade of horribles to follow.” In light of this concern, what is your
position on proposals to expand federal criminal law to respond to terrorists?

Answer: Congress has broad authority -- including, but not limited to, the
Commerce Clause - to enact criminal laws, including laws that would protect the

United States against terrorism.

(b) You recently gave a speech saying that “Federalism raust step aside” to executive
power when we ate at war. In your view, does this exception also apply to the power of
Congress? Please reconcile your answer with the speech you gave to the Federalism
Society entitled “War & the Constitution: We are all Hamiltonians Now.”

Answer: The waging of war involves authority vested by the Constitution in both
the executive and legislative branches. In my speech “War & the Constitution: “We
Are All Hamiltoniaas Now,”” I stated that “War, even war within the internal
boundaries of the U.S., can be waged on a number of constitntional grounds
(invasion clause, DVC, perhaps even the piracy clause or Republican Guaranty
Clause). The President (together with Congress) should be given broad leeway to
wage war successfully.”

(c) Can you provide examples, other than the fight against terrorism where we would be
constitutionally justified in establishing national standards? What about, for example,
protecting citizens against discrimination? In your view, would that be a justifiable
subject for Congress to legislate?

Answer: Congress h{as power under various provisiens of the Constitution to protect
persons against discrimination. I have testified before this Committee concerning
Congress’s power under Section 5 of the Fourteenth Amendment to protect persons
against religious discrimination. In connection with the Religious Liberty
Protection Act (which was a predecessor bill to what ultimately became the
Religious Land Use and Institutionalized Persons Act), | testified in favor of
Congress’s exercise of Section § authority in RLPA. In fact, I advised the
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Committee that Section 5 “means that Congress does not need to wait on the
judiciary and that, using its unique powers of inquiry, Congress may be proactive.
Congress may determine that the states are violating provisions of the Constitution
and provide a remedy or a prophylactic measure to address the violations.”

In 1997, you wrote that Congress has very limited power to pass ctiminal statutes. You
supported this view with a oite to the Domestic Violence Clause of the Constitution, a
little known clause in Article Four, that in your view provides “general criminal law
enforcement to the states.” You also argued that even when we act under our enumerated
constitutional powers, the clause created “a presumption against federal preemption, co-
option and even duplication of state efforts to control [crime).” I understand from your
public statements that since September 11%, a lot has changed in terms of the power of the
Executive to fight the war on terrorism and I wonder if your view of the power of
Congress to enact criminal statutes has also changed.

Answer: My article on the Domestic Violence Clause offered a historical perspective
on how federal jurisdiction over crime was viewed during formative periods in our
constitutional history, including the framing of the Constitution and the adoption of
the Fourteenth Amendment. As I pointed out in my response to Questions 10(a) and
(b), Congress has broad authority to protect the United States agamst terrorism.

In your law review article, The Equal Process Clause: 4 note on the (Non)Relationship

_ Between Romer v. Evans and Hunter v. Erickson, you wrote that, “If Amendment 2

violates the Equal Protection Clause, it'does so becaunse . . . homosexuals are entitled to
strict or heightened scrutiny. Whether, however, homosexuals are entitled to strict or
heightened scrutiny is the one thing the Court could not bear to answer.”

{2} In your opinion, do you belicve meimbers of the gay and lesbian community constitute
a suspect class and, as such, are entitled to heightened scrutiny? If not, why not?

Answer: The question whether sexua] orientation constitutes a class entitled to strict
or heightened scrutiny under the Equal Protection Clause was not addressed by the
Court in Bowers v, Hardwick. The question may be, however, before the Court this
Term in Lawrence v. Texas. It would be inappropriate for me to opine on a case
currently before the Court, both because I am a nominee and because the Solicitor
General speaks for the Administration on matters before the Supreme Court. If
confirmed, I would follow the decxsmn of the Supreme Court and welcome
clarification of the law.

(b) In Romer v. Evans, 517 U.S. 620 (1996), the Supreme Court invalidated
“Amendment Two” because the law could not withstand even the most deferentia) level
of review, rationality review. The majority opinion explains that the Amendment, “lacks
a rational relatxonshxp to legitimate stats interests,” because it, “seems inexplicable by
anything but animus toward the class itaffects.” Romer, 517 U.S. at 632. Yet, you seem
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to be implying that the Amendment can be found unconstitutional only if gays and
lesbians constitute a suspect class, which you suggest they do not. How do you reconcile
that argument with the Romer majority’s position quoted above?

Answer: The Court in Romer held that Colorado’s Proposition 2 did not satisfy
rational basis scrutiny. The Court thus declined to decide whether sexual
orientation defines a class entitled fo strict or heightened scrutiny. I argued in my
article The Equal Process Clause: A Note on the (Non)Relationship Between Romer
v. Evans and Hunter v. Erickson that the Court should have reached that question.
1 did not address the question whether sexual orientation should or should not

" constitute a class entitled to strict or heightened scrutiny.

(c¢) How would you analyze a situation in which a lesbian applied for housing and was
denied purely on the basis of her status as a lesbian? Would you say that she should have
no recourse under the Jaw? What about a gay man who called 911 and the police refused
to respond because of his sexual orientation, as Amendment 2 seemed to allow?

Answer: Questions of discrimination in housing generally require construction of
applicable federal, state, and local fair housing laws. Any questions that require
construction of the Equal Protection Clause may be answered by the Supreme
Court in Lawrence v. Texas, which is before the Court this Term., With respect to
the police refusing to respond to a 911 call from & gay man, the first duty of
government is to protect equally all persons within its jurisdiction. It would be
inexcusable for police to decline to answer a plea for help for reasons unrelated to
public safety, such as the characteristics of the victim.

(d) I am impressed by your acknowledgment that as a result of the states” failure to act,
Congress amended the Constitution to pass the 14" Amendment. This “Amendment
granted expanded authority to Congress and the federal courts to deal with the gross
inequities in state laws.” Many people argue that discrimination on the basis of sexual
orientation is the same as discrimination on the basis of race or gender. In your view,
does Congress have the power to enact legislation to protect gays and lesbians from
discrimination on the basis of their orientation?

Answer: In Boerne, the Court stated that “It is for Congress in the first instance to
determine whether and what legislation is needed to secure the guarantees of the
Fourteenth Amendment, and its conclusions are entitled fo much deference.
Congress’ discretion is not unlimited, however, and the courts retain the power, as
they have since Marbury v. Madison, to determine if Congress has exceeded ifs
authority under the Constitution.” (521 U.S. at 536; quotation marks and citation
omitted). Congress’s power under Section 5 to enact legislation to protect persons
on the basis of their sexual orientation may be further defined after the Court’s
decision in Lawrence v. Texas. Congress may have other constitutional sources of
authority on which it could enact such legislation.
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(e) In that same law review article, you criticized the Supreme Court’s decision in Hunter
v. Erickson which invalidated a law that restructured the political process in such a way

as to make it harder for minority groups to pass anti-discrimination legislation. If the
Supreme Court’s analysis in that case is flawed, as you suggest, how should the courts, if
at all, protect the rights of minority groups to participate equally in the political process?

" Answer: Federal courts have a constitutional duty to protect the political rights of

certain groups. In the first place, federal courts have authority under the
Constitution (under, for example, the Fourteenth, Fifteenth, Nineteenth, Twenty-
Fourth and Twenty-Sixth Amendments) to protect the rights of certain groups who
have been denied the franchise, and thus the opportunity to participate in the
political process. The courts’ authority under these provisions is self-executing; it
does not require congressional action to create authority in the courts to fashion a
remedy for violations of those provisions. Moreover, Congress has authority under
the Constitation (under, for example, those same amendments) to enforce such
provisions through legislation -- the Voting Rights Act being & good example -- and
the courts may be called upon to uphold the enforcement of such statutes.

(f) You have also suggested that courts should not treat legislative referenda any
differently than laws enacted by legislative officials. Do you believe that referenda raise
any special concerns when it comes to protecting the rights of minorities?

Answer: All laws, whether they are adopted by the legislature or by public
referendum, must be judged by the standards of the Constitution. To the extent
that any law, irrespective of the process by which it was adopted, violates
constitutional rights, the courts should deal with the law appropriately.

In your article on Romer v. Evans, you state that

In the recent past, when the Court has confronted such controversial questions of
general interest, it has attempted to draw on our legal traditions to demonstrate the
inevitability of its decision. This idea of judicial precedent possesses a certain
Calwvinistic fatalism: By ascribing to traditions or prior decision a power beyond
the present [Supreme] Court’s ability to control, precedent absolves the present
Court of responsibility for the decision the Court must make.

Please explain your understanding of judicial precedent and what role it serves in both the
Jjudicial and executive branches for guiding and justifying decisions. If the role you
believe it serves is different from the role you think it should serve, please explain.

Answer: The principle of stare decisis is firmly established in American
jurisprudence. The principle helps to assure us that the courts apply the same law
to all persons; that one set of rules does not apply to one person at one time or place
and a different set of rules to another person at another time or place. From time to
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time, the courts have overruled prior decisions where the court was of the firm
opinion that the prior decision was in error and other factors -- such as any reliance
interest -- did not require adherence to precedent. When courts have to overrule
prior decisions, they should do so plainly, so that other branches of government and
the people may know what the law Is.

In your article “Government Aid to Education: Paying the Fiddler,” you criticize the IRS
policy ultimately found constitutional by the Supreme Court in Bob Jones University v.
United States, which denies tax exempt status to universities that employ racially
discriminatory practices.

(a) Your concemn is that governmental power can be used “against almost any institution
in the name of any alleged ‘public policy.”™ As a judge, how will you differentiate among
what you believe are “good” public policies versus “bad” public policies? Can you
provide an example of a public policy that, in your view, would allow the government to
use its power to protect marginalized groups? :

Answer: In my article “Government Aid to Education: Paying the Fiddier,” I did
not criticize the IRS’s tax exemption policy which the Supreme Court upheld in Bob
Jones. Rather, I criticized the caprice in the government’s litigation position in the
Supreme Court — where the United States initially supported the IRS before the
lower court and then changed its mind before the Supreme Court. If the
government can change its policy in the middle of litigation over one policy that we
should all agree is fundamental - that race discrimination is wrong — then, 1 asked,
when colleges and universities accept government aid, how can they possibly know
in advance what the conditions of the aid will be?

‘With respect to the specific question, the judge’s role is not to judge what are
“good” policies and what are “bad” policies. Those judgments must be made by the
legislature. Rather, the judge’s role is to decide whether a policy is within the
Constitution and laws of the United States. There ar¢ many examples where
government has erployed its power to protect marginalized groups, such as the
poor, the aged, or the intirm. Examples of legislation might include aid to families
with dependent children, legal services, and medicare.

(b) In criticizing the government's so-called capricious leverage, you comment on the
multitude of lawsuits that have resulted. You specifically include “sexual preference” as
one type of suit courts have “entertained.” Does this mean that you would not support
government protection against sexual-orientation discrimination?

Answer: As I noted in response to 12(d), Congress may have power under more than
one provision of the Constitution to enact legislation to protect gays and lesbians
against discrimination on the basis of their sexual orientation, Consistent with the
Constitution and laws of the United States, I would faithfully interpret and uphold
the enforcement of the discrimination laws.
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I notice that you have filed at least two Supreme Court briefs on behalf of the Clarendon
Foundation — one in the case challenging the Violence Against Women Act aud the other
challenging the Religious Freedom Restoration Act.

{a) Were you approached by the Foundation to file these Amicus Briefs or did you seek
them out?

Answer: I have had a long friendship with ene of the attorneys who worked with the
Clarendon Foundation. We talked frequently about the interests of the Foundation
and my own scholarly efforts and discussed whether it would be appropriate to
work together on amicus briefs for Clarendon,

(b) Please describe the Clarendon Foundation and tell us if you share a common legal
philosophy with the Foundation on issues of federalism?

Answer: The Clarendon Foundation was a non-partisan, non-profit organization
created to promote study of the Constitution and the importance of civics in public
school curricula. The Foundation engaged In two activities. It sought to acquire
FCC licenses for educational use, and it sought to participate as mmicus curige in
cases before the Supreme Court where it could provide a historical perspective on
the Constitution. I worked with the Clarendon Foundation on two amicus briefs. I
cannot speak to the Clarendon Foundation’s philosophy on matters other than the
briefs in which I participated.

(¢) Since your confirmation to the Justice Department, what contact, if any, have you had
with the Clarendon Foundation? :

Answer: I have had no contact with the Clarendon Foundation.

In the amicus brief you filed on behalf of the Clarendon Foundation on the case United
States v. Morrison, you take issue with the constitutionality of the Violence Against
Women Act. In particular, you argue that, under the Domestic Violence Clause of the
Constitution, art. IV, § 4, “Congress did not assume primary responsibility — whether
exclusive or concurrent — for quelling domestic violence. Rather, its responsibility was
secondary: The United States was to ‘insure domestic tranquility” when the states, in their
own judgment, proved incapable.” 1999 WL 1186265. You go on to argue that Congress
has interpreted the Commerce Clause too broadly, and that, “Congress’s response to the
problem of gender-based violence was simply to coopt the field nationally” and that
“[tlhe framers conditioned the exercise of federal power over domestic violence on the
states requesting federal assistance”™ and that “[t]he Domestic Violence Clause thus
shields the states from unwanted federal intervention.” Id.

(a) Please explain how you think the Domestic Violence Clause limits the Commerce
Clause, and therefore the Congress, from enacting criminal statutes.

16
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Answer: I explained in my article Insuring Domestic Tranquility: Lopez,
Federalization of Crime, and the Forgotten Role of the Domestic Violence Clause,
based on extensive historical research, that the framers of the Constitution and the
authors of the Fourteenth Amendment (among others) regarded the Domestic
Violence Clause as evidence that the states would retain primary responsibility for
the definition and punishment of local crime. Under that historical view, Congress
has the power to define and punish a range of crimes related to its enumerated
powers, including the Commerce Clanse. The Domestic Violence Clause confirmed
what Chief Justice Marshall observed in Cokens v. Virginia, that Congress does not
have the power to “punish felonies generally.” Notwithstanding any of my academic
writings, I would fully and faithfully apply Supreme Court precedent regarding the
scope of the federal government’s authority to enact criminal laws.

(b) What other criminal statutes do you feel run afoul of the Commerce Clause and why?

Answer: My article dealt with the Domestic Violence Clause from a historical
perspective and at a very conceptual level and did not undertake to dcal with any
particular criminal statute,

What can you say to assure this Committee and prospective parties that you will be a fair
judge, an impartial adjudicator, who will not use the federal bench to achieve the
philosophical agenda that you have been advancing as an advocate and officer of the
Federalist Society?

Answer: I have been fortunate in my career to have seen the law from several
different perspectives, but I have never viewed my role as advocating any supposed
position of the Federalist Society. I have been an attorney representing private
persons, an attorney representing the government, and a law professor. Those are
very different roles. As an advocate for private persons, I represented my clients
vigorously, pursuing every argument that could reasonably be made, When I
served as a litigator for the government, I assumed a different role: I had a duty to
the Constitution and the laws of the United States, and sometimes I had to tell
agencies that I represented that an argument they wished fo make in court was not
in the broader interests of the United States. As a law professor, it was my
responsibility to probe, push and prod my students to think criticaily about the
Constitution, the laws, and the decisions that they were studying. In my
scholarship, I imposed the same standard on myself and my colleagues in the
academy: to probe and prod and think critically about the law. The role of a judge
is different from any of these roles. If is not to be an advocate or to push and prod
the law. The role of the judge is to say what the law is. I pledge that,ifI am
confirmed, I will say what the law is to the best of my ability.

President Bush previously appointed a judge to an appellate court (John Rogers) who
asserted that a lower court, when faced with case law it thinks a higher court would

i7



191

overturn were it 1o consider the case, should take that responsibility upon itself and go
ahead and reverse the precedent of the higher court on its own. The idea is that the
Supreme Court, for instance, has rules it follows about when and whether to overturn
precedent, and lower courts should follow this body of Jaw in the same way they follow
other laws of the higher court, and, therefore, a judge should reverse higher court
precedent on his own when he thinks that the higher court would. Do you subscribe to
this theory that lower courts should intuit when a higher court would decide to overturn
its own precedent? Or do you believe that lower courts may never overturn precedents of
higher courts?

Answer: A lower court may not overturn the decision of a higher court.
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SUBMISSIONS FOR THE RECORD

UNVERSITY OF NELLR

January 31, 2003

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

I am writing to express my strong suppart for Jay S. Bybee whom President George
W. Bush renominated to be a judge of the U.S. Court,of Appeals for the Ninth Circuit on
January 7. Thave known Jay since 1990 or so when we hired him to the faculty at Louisiana
State University Law Center. In addition, Bybee was the person above all athers who
convinced me to corne to teach at the Boyd School of Law, University of Nevada at Las
Vegas. Bybee and the small cadre of first rate professors aud scholars, along with Dean Dick
Morgan, were able in a very short time to build a law school here in Las Vegas that is quite
astounding in its quality and depth. On the basis of my very close professional and personal
association with Bybee in these two different enterprises, I strongly commend Bybee to you.
I should note that my personal politics are quite different from Bybee's, but Jays tremendons
intelligence, work ethic and, above all, his integrity and desire to complete each and every
task not only to the best of his ability, but also 10 do the right thing with it, convinces me that
1 would rather have him be a federal judge than many or most who share more closely my
own politics. There is absolutely no doubt that very quickly he will be one of the better
federal judges on the bench. -

Jay Bybee is currently the Assistant Attorney General for the Office of Legal Counsel
{OLC) in the United States Department of Justice, a position to which President Bush
appointed him in October 2001. Bybee is exceptionally well qualified to serve as a Ninth
Circuit judge. His professional achievements have equipped Bybee for this position. In 1980,
Bybee graduated cum laude from the J. Reuben Clark Law School of Brigham Young
University where he was the business manager for the BYU Law Review. Bybee first served
as a judicial law clerk for the late Judge Donald Russell of the United States Court of Appeals
for the Fourth Circuit. He then engaged in the private practice of vegulatory and appellate law
with the Washington, D.C. office of Sidley & Austin, 2 highly-regarded Chicago firm.
Thereafter, Bybee worked for five years in the Department of Justice, initially at the Office of
Legal Policy and subsequently on the Appellate Staff of the Civil Division, Bybee has filed
briefs in the Supreme Court and in 10 of the 13 federal appeals courts, while he has argued

William S. Boyd School of Law
4505 Maryland Parkway = Box 451003 »~ Las Vegas, Nevada 83154-1003
{702) 895-3671 » Fax: {702) 895-1095
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The Honorable Orrin G. Hatch
January 30, 2003
Page Two of Two

cases before most of those appellate courts. Bybee next served for several years as Associate
White House Counsel to President George Bush, the father of the current Chief Executive,

During 1991, Bybee joined the faculty of the Louisiana State University Law .C'en.n:r.
He quickly developed a reputation for publishing innovative scholarship on the Constitution,

of being a first rate and caring, yet demanding teacher, and soon earned a chaired
professorship. In 1999, Bybee became a faculty member at the William S. Boyd School of
Law, University of Nevada, Las Vegas. He continued to produce cutting-edge work and is
considered one of the leading constitutional law experts.

As a scholar, Bybee has scrutinized carefully, and written extensively about, the
Constitution, the presidency, administrative law, Congress and the federal courts. He has
specifically studied, and authored articles on, scparation of powers among the federal
government's executive, legislative and judicial branches, the relationship between the
nanonal government and the states as well as the First and Fourteenth Amendments, These
areas are crucial 1o his work at OLC, which must issue legal opinions on, and attetupt to
resolve, complicated, sensitive questions involving the authority of the federal government’s
three coordinate branches and the national government’s power vis-3-vis the states. Issues
also arise in these areas which federal appellate judges must resolve. Bybee’s rigorous,
balanced scholarship simultaneously demonstrates a sophisticated appreciation of
constitutional history and of competing interpretative theories.

Jay Bybee has rendered outstanding service as Assistant Artorney General, The Office
of Legal Counsel is technically the lawyer for the United States Attorney General, the federal
government’s highest ranking legal officer, However, the Assistant Attomey General in
charge of OLC also advises the President about numerous, significant matters, such as the
constitutionality of substantive legislation passed by Congress and awaiting his signature.
Perhaps most important, the Assistant Attorney General must be able to inform the Chief
Executive that actions he contemplates instituting may violate the United States Constitution.

Bybee clearly possesses broad, deep substantive expertise for federal judicial service.
Throughout his distinguished legal career, Bybee has worked with the very issues that
appellate judges must confront daily. His knowledge is not purely abstract or theoretical,
however. The law firm, Justice Department and White House experiences enabled Bybee to
practice in fields implicating these questions and to view them from real world perspectives.
Therefore, his appreciation for the modem administrative state will help resolve disputes that
involve, for example, agency stattory interpretations. Bybee concomitantly undecstands
many important aspects of contemporary government, including topics as diverse as federal
2dministrative procedure, religions liberty, and freedom of information,
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Bybee also possesses valuable personal qualities. -He is highly intelligent and
extremely industrious while exercising measured temperament, He is kind while strong.
Moreover, Bybee respects, and works effectively with, individuals who have diverse
perspectives. I had many opportunities to witness these characteristics in the thirteen, plus,
years that I have known him and during which we have worked together. Bybee invariably
exercised consummate good judgment, exhibited a strong work ethic, and displayed great
collegiality and equanimity in discharging a broad spectrum of complex, delicate tasks,
Bybee has deep concern for those in need and a compassion that allows him to work with and
to benefit people who find themselves in difficult circumstances.

In sum, I believe that Jay Bybeo is eminently qualified to fulfill the challenging duties
of an active judge on the Ninth Circuit. If you have questions letter or Bybee,
please contact me. Thank you.

stfpher L. Bhikesley
Professor of La

cc: The Honorable Patrick J. Leahy
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The Honorable Orrin G. Hatch
Chai C ittee on the Judiciary
United States Scnate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:
1 write in strong support of Jay Bybee’s nomination to the Ninth Circuit Court of Appeals.

I met Jay Bybce roughly three years ago when I retaincd him as an expert witness in a civil
matter involving litigation with tort and First Amendment implications. (Iam an attom:y in privatc
practice as well as a statc legislator.) He had come highly led by the ion of the
UNLYV Boyd Schoal of Law, which had recenily opened, and where Jay had been recruited as a
faculty member. 1thereafler met and spoke with Jay on several ocaasions rclated to his expert report,
and it was clear to me from the beginning that he is blessed with a brilliant and disciplined legal
mind, and-—not always the case with acads {3 i ly enjoyable to work with.

Subsequently, I interviewed several of the law school’s students for summer cletkships, and
those who were Jay's students wore consistent in their praise and admiration, In fisct, it was largely
with Jay in mind that, as a state legisiator, T lobbicd for increased funding for the law school.

I've no doubt that Jay Bybee will make for a superb and respected appell,

tate Scnamx

TICH;
ce; The Honorable Patrick 1. Leahy
(via telecopicr)
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Statement of Senator Kent Conrad
Introduction of Ralph Erickson,
Nominee for Federal District Judge,
District of North Dakota
February 5, 2003

Mr. Chairman, I am pleased to support the nomination of Ralph Erickson to the eastern division
federal district court judgeship in North Dakota. Judge Erickson is a highly-respected state trial
judge with a reputation for intelligence, fairness, and a wonderful judicial temperament, and 1
fully expect him to carry on his fine work at the federal level.

Judge Erickson has a solid background and record. He graduated with distinction from the
University of North Dakota Law School, where he served on the law review, and was a magna
cum laude graduate of Jamestown College. Since law school, he has had a breadth of legal
experiences, both in front of judges as well as wearing the robe himself. He first had a
distinguished career in private practice, including having worked on both civil and criminal
matters.

Since 1995, he has served with great distinction as a state district judge in North Dakota’s East
Central Judicial District. During his tenure, Judge Erickson has heard countless cases on every
topic imaginable and has written around 500 opinions. He has also served the North Dakota bar
in a variety of capacities, including as a past Secretary and has been involved on numerous
important committees. Judge Erickson has also played a special role in helping kids with
substance abuse problems through the Juvenile Drug Court.

I have often thought that one of the truest measures of a person’s success in a chosen profession
is how your colleagues feel about you. In Judge Erickson’s case, the verdict is in. In a Fargo
Forum survey last year, 300 of his colleagues selected him the “Best Judge in Cass and Clay
Counties.” Among other comments, colleagues noted that he was “highly intelligent and fair,”
“bright and practical.” A recent newspaper editorial put it this way, Judge Erickson “has
distinguished himself as a jurist of integrity, fairness, and intelligence.” The editorial
summarizes by calling him an “excellent” choice for the current judgeship.

1 am proud to introduce Judge Erickson to this Committee, and I ask for the Committee’s speedy
consideration of this very qualified nominee.
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January 22, 2003

The Honorable Patrick J. Leahy

Runking Member, Committcc on the Judiciary
United States Senatc

224 Dirksen Scnate Officc Building
Washington, DC 20510

Dear Senator Leahy:

1 am delighted that Jay Bybee has bcen nominated for the 9% Circuit. I have
known Mr. Bybee for almost two decades. We both served in Washington in the 1980s,
overlapping at the Justice Department in 1984. I have had frequent contact with My,
Bybee since then, because we both have tanght constitutional law, and written articles in
many of the same areas. Mr, Bybee is, among legal academics, one of the best known
and best respected wiiters on the subjects of federalism and separation of powers. [ have
been impressed with his calm and approachable demeanor, his ability to explain difficult
legal concepts in understandable terms, and his faimess and open-mindedness in dealing
with those who have intsllectual disagreements with him.

Mr. Bybee has also had a wealth of significant legal experience since his
graduation from law school twenty-three years ago. As a private lawyer he has acquired
expertise in issues concerning transportation and commumication. In the Civil Division
of the Justice Department for five years he acquired a wealth of knowledge about the
standard business of the agencies of government. He has handled with considerable skill
more than three dozen appellate cases for the United States. He served on the White
House staff for two years as associate counsel to the first President Bush, And I think he
has done a terrific job of running the Office of Legal Counsel for the past few months. T
think that he will be 2 splendid addition to the 9™ Circuit.

Sincerely,

John H. Garvey

Dean
cc: Office of Legal Policy

STUART HOUSE, 8BS CENTRE STNRET, NEWION, MASSACHUSIVSS O43g~1163
T 6175524340 Fax: $17-552-28%1
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ARIGHAM YOUNG UNIVERSITY
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(801) 422-4274 / FAX: (801) 422-0389

January 29, 2003

The Honorable Patrick J, Leahy

Ranking Member, Cormmittee on the Judiciary

United States Senate Via FAX No. (202) 224-9516
224 Dirksen Senate Office Building

‘Washington, D.C. 20510

RE: Nominaiion of Jay Scott Bybee to the United States Court of Appeals
Dear Senator Leahy:

1 teach constitutional law at Brigham Young University Law School. 1 am writing to
endorse in the strongest terms President Bush’s nomination of Jay Bybee to a judgeship on the
United States Court of Appeals for the Ninth Circuit.

1 have known Jay for nearly 30 years, We became good friends at Brigham Young
University during the 1970s, where we both participated in the Honors Program and graduated
together in economics. We have talked regularly about personal and professional matters over the
years, and he remains one of my closest and most valued personal friends.

Since Jay and I both ended up as faw professors teaching constitutional law, he and T have
had numerous discussions about constitutional issues. I am a lifelong Democrat whose personal
views generally coincide with those of the national party, so it is fair to say that Jay and I often
disagree on constitutional issues. In all our discussions, Jay has always been interested in and
open to opposing arguments. He is intellectuaily honest in expressing his awn views and in
acknowledging their weaknesses. Although he has conservative instinets, he is not dogmatic in
his politics. Perhaps most important, there has not been a single instance in all our many
exchanges in which he mischaracterized the law or misread a case.

To say that Jay has an open mind is not to say that he has an empty one; he has his views,
as we all do. Indeed, | think it would be a little troubling to put people on the foderal bench who
had not reached at least some tentative personal conclusions about the natire and content of
constitutional law. Nevertheless, because of my long personal association with Jay, T can say with
full confidence that no litigant need ever fear that Jay will have prejudged any issue in any case.
Jay will approach the task of adjudicating the law with an open mind that will carefully and
honestly consider the arguments on both sides.
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Jay will be a good and & fair judge. I would urge all of the members of the Judiciary
Committee to support his confirmation.

Very truly yours,

.

Frederick Gedicks
Profegsor of Law

cc:  Department of Justice,
Office of Legal Policy
Via FAX No. (202) 514-5715
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Prof. Stuart Green

Tel; +44 (141) 3304855 UNIVERSITY
e-mail; S.Green@law.gla.ac.uk of
January 13, 2003 GLASGOW

By Fax: +0] (202) 228-1698

The Honorable Orrin G. Hatch

Chairman, Committee on the Judiciary
. United States Senate

224 Dirksen Senate Office Building

Washington, D.C. 20510

USA

Dear Chairman Hatch:

1 am delighted to have the opportunity to recommend to you my former colleague, Jay
Bybee, who has been nominated to a seat on the U.S. Ninth Circuit Court of Appeals. 1
got to know Jay Bybee during the approximately four years we served together on the
Louisiana State University law faculty, where 1 am a professor of law. (During the 2002-
03 academic year, I am on sabbatical, serving as Fulbright Distinguished Scholar to the
United Kingdom, in residence at the University of Glasgow.)

Jay is a person of high imelligence, genuine decency, and a strong work ethic. He was an
always reliable and generous colleague, a popular and effective teacher, and a creative
and insightful scholar. He must surely be regarded as one of the leading constitutional
law thinkers in the United States, particularly with respect to questions of separation of
powers and the religion clauses of the First Amendment. 1 have no doubt that he will
quickly establish himself as a leading member of the Ninth Circuit Court of Appeals.

Jay and 1 differ on many issues of politics and law (unlike Jay, 1 am a liberal Democrat
and active member of the ACLU). Yet I have always found him to be an extremely fair-
minded and thoughtful person.  Indeed, Jay troly has what can best be described as a
“judicious” temperament, and I would fully expect him to be a force for reasonableness
and conciliation on a court that has been known for its fractiousness.

In short, T am pleased to recommend Jay Bybee enthusiastically and without any
reservation to be & judge of the U.S. Ninth Circuit of Appeals.

Sincerely,

Cc: The Honorable Patrick J. Leahy (fax: +01 (202) 224-9516)
Office of Legal Policy, U.S. Department of Justice (fax: +01 (202) 514-5715)

SCHOOL OF LAW
Suir Building, University of Glasgow, Glasgow G12 8QQ
Telephone: 0141339 8855 Ext Fax-0141-330 4900/5140
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News Release @ /ﬁ/l
JUDICIARY COMMITTEE

United States Senate » Senator Orrin Hatch, Chairman

February 5, 2003 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the United States Senate Committee on the Judiciary

On the Nominations of:

Jay S. Bybee for the Court of Appeals for the Ninth Circuit
Judge Ralph R. Erickson for the District of North Dakota
Judge William D. Quarles, Jr. for the District of Maryland
Judge Gregory L. Frost for the Southern District of Ohio

I am pleased to welcome to the Committee this morning four excellent
nominees for the federal bench. All of you are to be commended for your
impressive qualifications and accomplishments. Our first panel today will feature
an outstanding circuit court nominee, Jay S. Bybee, who has been nominated to the
Ninth Circuit Court of Appeals. Mr. Bybee is no stranger to Committee hearings,
having appeared most recently before the Committee in October 2001. We will
also hear from three District Court nominees: Judge Ralph R. Erickson for the
District of North Dakota, Judge William D. Quarles, Jr. for the District of
Maryland, and Judge Gregory L. Frost for the Southern District of Ohio. And of
course, I would also like to express appreciation for the Members who have taken
time to come and present their views on the qualifications of our witnesses today.
We will hear from them in a moment.

I am especially honored to have Mr. Jay Bybee here today, who has been
nominated by President Bush to serve on the Court of Appeals for the Ninth
Circuit. Professor Bybee comes to us with a sterling resume and a record of
distinguished public service.

Professor Bybee is currently on leave from UNLV’s William S. Boyd
School of Law, where he has served as a professor since the law school’s founding
in 1999. He has served as Assistant Attorney General for the Department of
Justice’s Office of Legal Counsel (OLC) since October 2001. Notably, this is a
post formerly held by two current Supreme Court justices. As head of the Office
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of Legal Counsel, Mr. Bybee assists the Attorney General in his function as legal
advisor to the President and all executive branch agencies. The Office also is
responsible for providing legal advice to the executive branch on all constitutional
questions and reviewing pending legislation for constitutionality. I'm sure
Professor Bybee can attest that his work has been more than challenging,
especially since he joined OLC soon after the events of September 11", but the
nation is lucky to have him.

Professor Bybee is a Californian by birth, but he made the wise choice of
attending Utah’s own Brigham Young University, where he earned a bachelor’s
degree in Economics, magna cum laude, and a law degree, cum laude. While in
law school, he was as a member of the BYU Law Review.

Following graduation, Mr. Bybee served as a law clerk to Judge Donald
Russell of the Fourth Circuit Court of Appeals before joining the firm of Sidley &
Austin. In 1984 he accepted a position with the Departmeiit of Justice, first joining
the Office of Legal Policy, and then working with the Appellate Staff of the Civil
Division. In that capacity, Mr. Bybee prepared briefs and presented oral arguments
in the U.S. Courts of Appeals. From 1989 to 1991, Mr. Bybee served as Associate
Counsel to President George H.W. Bush.

Professor Bybee is a leading scholar in the areas of constitutional and
administrative law. Before he joined the law faculty at UNLV, he established his
scholarly credentials at the Paul M. Hebert Law Center at Louisiana State
University, where he taught from 1991 to 1998. His colleagues have described
Professor Bybee as a first-rate teacher, a careful and balanced scholar, and a
hardworking and open-minded individual with the type of broad legal experience
the federal bench needs.

The recommendations of two individuals, in particular, deserve
special note. Bill Marshall, a professor of law at the University of North
Carolina and a former Associate White House Counsel under President
Clinton who also participated in the judicial selection process for Clinton
Administration appointments while at OLP, said of Mr. Bybee:

“The combination of his analytic skills along with his personal commitment
to faimess and dispassion lead me to conclude that he wil! serve in the best
traditions of the federal judiciary. He understands the rule of law and he
will follow it completely.”



203

Stuart Green, a law professor at Louisiana State University, who describes
himself as a “liberal Democrat and active member of the ACLU” has written the
Committee:

“I have always found [Jay Bybee] to be an extremely fair-minded and
thoughtful person. Indeed, Jay truly has what can best be described as a
‘judicious’ temperament, and I would fully expect him to be a force for
reasonableness and conciliation on a court that has been known for its
fractiousness.”

We hear a great deal from some Committee Members about the need for
“balance” on the federal courts. Here we have a self-described liberal Democrat
who testifies that Professor Bybee would bring some balance to the Ninth Circuit.
I would welcome some balance on a court in which 14 of the 24 active judges—
including 14 of the last 15 confirmed—were appointed by President Clinton. A
court which is seldom out of the news and often seems to court controversy with
its decisions needs some leavening once in a while.

We are all familiar with the Ninth Circuit’s Pledge of Alliance ruling this past
summer, and the Ninth Circuit’s high reversal rate by the Supreme Court is well
documented, but less well known is the Ninth Circuit’s propensity for reversing
death sentences, some judges voting to do so almost as a matter of course. No
doubt the Ninth Circuit has some of the nation’s most intelligent judges, but some
cannot seem to follow the law. Just this term, the U.S. Supreme Court has
summarily reversed the Ninth Circuit three times in one day and vacated an
opinion 9-0.

With two judicial emergencies in the Ninth Circuit, we need judges who are
committed to applying and upholding the law. I firmly believe Professor Bybee
represents this type of judge. Iam very much looking forward to hearing from
Professor Bybee today, and to working with this Committee to obtain the
Committee's positive recommendation to the full Senate and to the full Senate's
confirmation. He will be a terrific judge.

In addition to the nomination of Professor Jay S. Bybee to the U.S. Court of
Appeals for the Ninth Circuit, we have the privilege of considering three district
court nominees.

Our nominee to the U.S. District Court for the District of North Dakota,
Judge Ralph Erickson, has carved out a stellar legal career on both sides of the
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bench. Judge Erickson served as a private practice litigator for more than a decade
before being elevated to the state court bench in North Dakota eight years ago.
According to a secret poll conducted by The Forum, Fargo’s daily newspaper, in
2002, Judge Erickson was selected as “Best Judge in Cass and Clay Counties” by
survey of over 300 lawyers in those counties. He also has experience as a city
prosecutor and attorney in private practice.

Judge William Quarles, our nominee to the U.S. District Court for the
District of Maryland, has an impressive record in both the private and public
sectors. Upon graduating from Catholic University Law School, Judge Quarles
clerked for the Honorable Joseph C. Howard of the U.S. District Court for the
District of Maryland. In addition to private practice experience in complex
commercial, corporate, antitrust and products liability litigation, Judge Quarles has
served as an Assistant U.S. Attorney, primarily focusing on organized crime
prosecutions. Judge Quarles is currently an associate circuit judge for the Circuit
Court of Baltimore City, where he has handled more that 4,000 criminal cases and
tried more than 150 jury trials.

Judge Gregory Frost, our nominee for the Southern District of Ohio, has an
impressive background in the private and public sectors. Upon graduation from
Ohio Northern University Law School in 1974, Judge Frost served as an assistant
Licking County prosecuting attorney. In this capacity, he handled a variety of
cases, including juvenile and felony prosecutions. From 1974 to 1983, Judge Frost
was a partner at Schaller, Frost, Hostetter, & Campbell, where his practice
consisted of civil litigation, including domestic relations law, oil and gas law,
estate planning, and personal injury law. From 1983 to 1990, he served as a judge
for the Licking County Municipal Court, and since 1990 he has served as a judge
for the Licking County Common Pleas Court.

1 am confident that all three of these fine nominees have the intellect,
experience, and temperament necessary to serve with distinction on the federal
courts. I look forward to hearing from them today and to working with my
colleagues to bring their nominations to a vote very soon. Again, I welcome all of
you.

HH#H#
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. WIEG PROFESSOR OF LAW DRECT Dial: (702) 895-4990
STEVE Jorison, E-L WikGa ProFEssa E-MAlL: steve.johnson@eemal] nevada edu

January 30, 2003

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United Statcs Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chajmman:

1 write to state my strong support for Jay S. Bybee, who was renominated on January 7 by
President George W. Bush to be a judge of the United States Court of Appeals for the Ninth
Circuit, T have known Bybee since 2001 when we both were members of the faculty of the
William S. Boyd School of Law of the University of Nevada, Las Vegas.

1had the privilege of working directly and substantially with Bybee on Law School
committees, in faculty meetings, and in a variety of informal contexts. I also have read much of
his published work and have discussed him and his work with numerous other law professors, at
the Boyd School of Law and other law schools, and with numerous of his students,

Based on these contacts and associations, I strongly commend Bybee to you. For three
reasons, [ am confident he would be an outstanding federal appellate judge. First, Bybee clearly
has deep and extensive knowledge of the law. He is widely and properly regarded as a leading
constitutional law expert, and his expertise extends 1o many other areas of law as well. By virtue

of his private practice, government practice, and academic experience, he is well rounded and
superbly knowledgeabls in the law. '

Second, Bybee's ability to communicate and teach are extraordinary. As a teacher, he is
held in near legendary status here, His skill as a teacher established a standard that few other law
professors can meet. The importance of federal appellate decisions lies not only in correct
outcomes but also in the clarity and explanatory force of the opinions that justify the outcomes
reached. Bybee's skill as a communicator and teacher will serve the nation well,

Third, Bybee exemplary personal qualities will enhance his value as a judge. Bybee is
highly intelligent, industrious, diligent, and responsible. He has outstanding judgment and is a
rock of stability when scas become stormy. Perhaps above all, he respects and works cffectively
with persons of diverse perspectives, temperaments, and ideology. He is uniformly respected

William S, Boyd School of Law
4505 Maryland Parkway * Bax 451003 » Las Vegas, Nevada 89154-1003
{702) 895-3671 » Fax: (702) BA5.1095
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here by faculty, students, and administrators whose views span the political spectrum.

In sum, I have every confidence that Bybee will be an outstanding federal judge. He will
contribute positively to the sound application and development of the Iaw and to the wise
adminiswation of it. He is exceptionally able and well qualified. Ihope that your Committee
will act rapidly and positively on his nomination. Please contact me if you have any questions.
Thank you.

Sincerely,

Move Jotinaon

Steve Johnson,
E.L. Wiegand Professor of Law

cc.  The Honorable Patrick J. Leahy
Office of Legal Policy, United States Department of Justice
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 _ VERMONT

Statement of Senator Patrick Leahy,
Ranking Member, Senate Judiciary Committee,
Judicial Nominations Hearing
February 5, 2003

Today the Judiciary Committee meets to consider four nominees for lifetime appointments to the
federal bench - one to the Ninth Circuit Court of Appeals and three to district courts in North
Dakota, Maryland and Ohio. This arrangement, in keeping with years of precedent, is far more
reasonable and sensible than what we faced last week when we were asked to consider a virtually
unprecedented three circuit court nominees at one time. By having only one circuit court
nominee per hearing, we are able to give each of the people who has traveled here with their
families and friends the attention they, and the position to which they are nominated, deserve.

Last week’s assembly line hearing proved to be a disaster. It was simply more work than can be
done in a day by people of good will with difficult schedules. And that has always been the
reason such numbers of controversial nominees are not scheduled together.

I do not urge a return to the days when the Committee did not hold a single hearing on a judicial
nominee until mid-June, as in 1999. I think if we worked together on a fair schedule, more like

the steady pace we had set in the previous 17 months, there would be better hearings and better

results from those hearings.

Today the circuit court nominee before us is Jay Bybee, currently serving in the Justice
Department as Assistant Attomey General for the Office of Legal Counsel, or OLC. The head of
OLC serves as the Attorney General’s lawyer, advising bim on legal issues underlying
Administration and Department policies. In the wake of September 11, Mr. Bybee’s
responsibilities included rendering opinions on many controversial policies that have emerged
from the Justice Department. These include its ability to try terrorist suspects in military
tribunals; its ability to use state and local police to make arrests for civil violations of
immigration laws; its use of gun purchase databases to track terrorist suspects; its decision that,
contrary to Secretary of State Colin Powell's opinion, they did not need to declare the al Qaeda
and Taliban detainees prisoners of war under the Geneva Convention, and who knows how many
other controversial policies.

I am interested in Mr. Bybee’s views on these questions of law, and I am also concerned with
any role he has played in perpetuating the culture of secrecy that has enveloped the Justice
Department over the last two years. The office which he heads has long been a leader in sharing
its work with the American public, and in recent years that office even began publishing its legal
opinions on a yearly basis. Many of these opindons are available in legal databases and provide a
valuablé insight into the legal underpinnings of our government’s policies. But of the 1,187

senator_leahy @leahy.senate.gov

http://leahvV.senate.gov/
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OLC opinions that have been published on the Lexis legal database since 1996, only 3 are from
the period during which Mr. Bybee has headed the office. Up until now, there has also been a
history of OLC releasing numbers of opinions on the DOJ website, as well as being made public
in litigation and in response to requests by the Judiciary Committee. This practice, too, has
ended under Mr. Bybee’s leadership at OLC. This non-disclosure fits a consistent pattern of an
expansive view of executive privilege that has marked his time in government, and I lock
forward 1o hearing from him on that issue.

The district court nominations on today’s hearing agenda come from North Dakota, Ohio and
Maryland, and appear to be more moderate and bipartisan than the President’s circuit court
nominations. Today we will hear from Judge Erickson, currently a Judge on the East Central
District Court of North Dakota, who is supported by his two Democratic home-state Senators
and is well-respected in his community as being a hard-working, thoughtful, fair, and even-
tempered judge. Among other accomplishments, Judge Erickson has been involved in
developing a new Fargo initiative to assist juveniles involved in drug crimes. I recall that when I
was Chair of the Committee, we confirmed President Bush’s other nominee to the District Court
for the District of North Dakota, Judge Hovland.

Today, we will also hear from Judge Quarles, nominated to the U.S. District Court for the
District of Maryland. Judge Quarles served as an attorney in private practice and an assistant
U.S. Attorney in Baltimore before becoming a circuit judge on the Circuit Court for the City of
Baltimore in 1996. He is another consensus nominee who is supported by both of his home-state
Senators.

Finally, Judge Frost, nominated to the U.S. District Court for the Southern District of Ohio, has
been on the bench for the past 12 years. In addition to serving as a judge, he is a current or
former member of numerous charitable and civic organizations, and, I would like to note, Judge
Frost has been principled in ensuring that the organizations of which he is a member do not
discriminate.

1 welcome the nominees and their families to this hearing.

#H##H
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Januaty 27, 2003
The Honorable Omrin G. Hach
Chairman, Coinmittee on the Judiciary
United States Senate

131 Russell Senate Office Building’
‘Washipgton, D.C. 20510

Re: Jay Bybee
Dear Chairman Hatch: -
Tam writmg ¢thiz on behalfof :bc nomination.of Jay Bybee o the Ninth Circulr Court oprpcals

First let me introduce myself, I am currently the Kenan Proféssor of Law at the UmVemty of*
Noxth Carolina School of Law and have taught Jaw for almost 20 years. I also worked in the Clinton -
Administration as the Deputy Counsel to the President under Beth Nolan and previously as an Asvociate
Counsel to the Presidant under Charles Ruff. I addirion, I sexved vnder Assistant Atorney General Eldie
Achcsonm\helmme})cpmutdmmgmc spring and summer of 1993 during which my task was w0
begin the processes of judicial selection for Clinton Administration appointments. I am timmfotc well
famitiar with the 5udlcza1 sclection Process.

I have come to know Jay Bybee in my work 33 adaw profissor both through his writings and
througl the, interactions we have had at mumerous: Jegal conferences and academic events. He is ap
extremely impressive person. To begin with, he is 2 remmrkable scholar, His ideas are crcative, insightful,
and stimulating and his analysis is careful and precisc, I believe him to be one of the most leamed and
tespected cnmumunml law expents in the country.

- He is also an individual with exceptional personal qualities. I have alwrays been stnmk‘by the
balance that he brings fo bis legal analysis and the sense of respectand defexence that he appliss to
everyhody be encounters ~ including those who may disagree with him, He is someone who truly bears
and considers opposing positions. Most ingportantly be iga person-who adheres to the highest af ethical
standards. I respect bis integrity and trust his judgement.

Needless to say, I believe that Jay Bybee's professional and personal skills make him sn
outstanding candidate for a federal judgeship. The combination of his analytic skifls a.lcmg with hig :
personal commitment to faimess anddispassion Iead me to conctuds that be will serve in the best traditions

-of the federal judiciary. He understands the rule of law and he will follow it completely. He is an
exceptional candidate for the Ninth Circuit and I support bis noxm'nation without reservation,

I hope these cormmnents axe helpfu! to you Please feel free to contact me if you have any further
questions.

Simcerely,:

b (77

Willinm P, Marshall
Keman Professor of Law
University of North Caroline

(919) 8437747
cc: Senator Patrick Leahy

‘The Univecsity of North Caroling ut Chapel Hill « CB#3380 » Van Hecks-Wettach f1all = Chapel Hill, NC 375933360
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LNV ERSITY WF NEVADA 1 AF v

FsE, PROFESSOR OF LAW DIRECT DIAL: (702)895-2434
THOMAS MeATrEE, Fro E-MAlL: mealfee(@eemail. navada edu

January 30, 2003

The Honorable Orrin G, Hatch
Chaimman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 200510

Dear Mr. Chairman:

I write to offer my strongest recommendation that the Senate confirm the nomination of
Jay Bybee to be a judge on the Ninth Circuit Court of Appeals. 1 clerked for a Ninth Circuit
Court of Appeals judge in 1979-1980, so I have a pretty strong idea of what is involved in
holding this position. I have also known Mr. Bybee since 1987 and have tremendous confidence
that he is a person of great legal kniowledge and sound judgment. Without question he has the
ability and motivation to give cases the careful attention and thought they deserve. I carefully
reviewed Jay's legal scholarship when he taught law at Louisiana State University and
recommended his promotion and tenure there. His scholarship is very strong and analytical, and
it is clear that he brings a careful and thoughtful mind to bear in addressing legal problems.

Jay is also a person of great integrity, and we can be confident that he will represent the
nation well in his professional and personal endeavors. In the years I have kriown fay, 1 have felt
great confidence that his word was his bond. This is among the reasons why, when in 19991
reported to join the faculty here at Boyd School of Law at the University of Nevada, Las Vegas, 1
invited Jay to co-author with me a book on the Ninth and Tenth Amendments—a work we are still
working to complete. Jay’s interests in legal scholarship reflect the range of interests he has, and
he would bring to this position an awareness of the importance of structural issues relating to
government powers as well as the fimdamental importance of individual rights. Whether Iwas a
member of the executive branch or the legislative branch of government, I would feel greatly
reassured in knowing the important issues relating the scope of governmental powers would be
addressed by one with Jay’s background, expertise, and judgment.

William S. Boyd School of Law
4505 Maryland Parkway » Box 451003 » Las Vegas, Nevada 89154-1003
(702) 8953671 » Fax: (702) B35-1085
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If I could be of any further assisrance to the committee or the Senate in deciding whether
to confirm the nomination of Mr. Bybee, 1 would be happy to do so. 1have total confidence that
he would be a thoughtful, perhaps even brilliant, judge.

Sincerely,
s 4 N ffee

Thomas B. McAffee
Professor of Law
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January 29, 2003

Honorable Orrin G. Hatch

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washingron, D.C. 20510

Dear Chairman Hatch:

T enthusiastically support the nomination of Jay S. Byhee 1o the United
Swates Count of Appeals for the Ninth Circuit, and [ hope that you and your
colleagues will confirm his nomination. Professor Bybee is an outstanding
teacher, scholar, lawyer, public servant and human being. He will become a
splendid judge, exactly the sort who ought 1o sit on the appellate courts of our
country.

{ have known Jay Bybee for about five years, since | began 10 recruit him
for a position on the founding faculty of our new law school here at UNLV. We
were very fortunate 1o recruit a faculty member of Jay’s quality—he is a superb
teacher, a very well-published scholar and a very productive and collegial faculry
member-and he, in turn, helped us to hire other members of what has become an
excellent faculty. Moreover, in his years on our faculty, Professor Bybee helped
us 1o build an excellent law school, teaching important courses, chairing key
commitees, producing excellent scholarship, speaking widely in our communiry,
and serving as an example of an excellent public lawyer and scholar. We had
hoped that he would rerurn to our faculty at the conclusion of his service as
Assistant Atiorney General for the Office of Legal Counsel, but those hopes have
now been superceded by the needs of our country, which has called him 1o the
United States Court of Appeals.

Professor Bybee will answer that call excellently. He is very smart, very
thorough and very knowledgeable about the demanding legal issues that confront
our country and our courts. He is a creative thinker, but one whose creativity is
appropriately tempered by rigorous legal analysis. More importantly, he is a
compassionate and decent person who will approach his work in humane apd very
reasonable ways.

William S. Boyd Schoot of Law
4505 Marviand Parkway » Box 451003 « Las Vagas. Nevada 89154-1003
(702! 895-3871 » FAX {702) 8961095
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Honorable Orrin Hatch
Page Two
January 29, 2003

While those of us on the Boyd Law School faculty come from many
backgrounds and hold a variety of views on important societal issues, I think thar
we all agree on at least three things: that Jay Bybee is a wonderful colleague who
has earned our high esteem; thar his departure from our faculty weakens our law
school; and that his elevation 1o the federal judiciary will improve our courts and

our country. President Bush has chosen well, and I hope that you will confirm his
choice.

Please let me know if you would like further information or comment from
me. Thank you for your service to our country.

Best regards.
Very wil

Richard'J. Morgan, Dean
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TheUniversity of Memphis

Memphis, Tennessee 38152-3140

Herbert Herff Chair of Exceilencs in Law FAX leam-mzs
Ceoil C. Humphreys School of Law 1678-5210
207 Humphreys Law School January 30, 2003

The Honorable Orrin G. Hatch
Chairman, Commiitee on the Judiciary
United States Senate .

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re: Nomination of Jay §. Bybee, U.5.C.A., 9* Circuit
Dear Chairman Hatch:

1am honored to write this letter in support of tie nomination of Jay S. Bybee to serve on the
United States Court of Appeals for the Ninth Circuit. T have known Jay Bybes, on a personal and
professional level, since he entered the scademy. 1 am aware of his scholarship and commitment to the
rufe of faw. As one who has written letters to the Committee on the Judiciary in support of nominees of
both parties in the past, 1 offer my strongest support for Jay S. Bybee.

As one who often disagrees with arguments raised in Professor Bybee's scholarship, 1 remain
convinced that he thoughtfully weighs all sides of an argument. lay is a true scholar, who examines
various arguments in an effort to contribute to the scholarly dialogue. One should not mistake the
strength of the positions Jay has occasionally taken with rigidity. When I have disagreed with Jay, he has
always given my position thoughtful and fair consideration. This trait and spirit of moderation will serve
him well a5 an appellate judge.

Jay-is more than an excellent scholar, lowever. He has a strong judicial tempersment. [ believe
that Jay is committed to the rule of law and respects precedent. In an era, when some judges of all
political persuasions have been willing to disregard precedent in the furtt of their own ideological
or political preferences, Jay’s presence on the bench will be most welcome. He is not an ideologue and
certainly will not use the position as 4 means of furthering his own political agenda. Rather, he willbe a
considerate judge, who recognizes the value of the rule of jaw, and will follow the law even when he
might disagree with aspects of it.

Jay is a decent and caring person, which will complement his scholarly and judicial temperament
and will make him & judge who is respected by all advocates who appear before him. In that regard, he
will be & strong rep ive of the judiciary before the public it serves.

Rodney KiSmith
Herff Chair of Excellence in Law

A Tennesasa Board of Regents institution
AN Equat Oproran W ARIRIvG At Unevarslty
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UNIVERSITY QF NELADA LAS VEBAS

January 30, 2003

The Honorable Patrick J. Leahy

Ranking Member, Committee ou the Judiciary
United States Senate

224 Dirksen Senate Office Building
‘Washington, D.C. 20510

Dear Mr. Leahy:

1 am writing to express my strong support for Jay S. Bybee whom President George
W. Bush renominated to be a judge of the U.S. Court of Appeals for the Ninth Circuit on
January 7. 1 have known Bybec since 1998 when we both became founding faculty members
at the William S. Boyd School of Law of the University of Nevada, Las Vegas. On the basis
of my close professional and personal association with Bybee in building the first public Jaw
school in Nevada’s history, 1 strongly commend Bybee to you.

Jay Bybee is currently the Assistant Attorney General for the Office of Legal Counsel
(OLC) in the United States Department of Justice, a position to which President Bush
appointed him in October 2001. Bybes is exceptionally well qualified to serve as a Ninth
Circuit judge. His professional achievements have equipped Bybee for this position. In 1980,
Bybee gradvated cum laude from the J. Reuben Clark Law School of Brigham Young
University where he was the business manager for the BYU Law Review, Bybee first served
as a judicial law clerk for the late Judge Donald Russell of the United States Court of Appeals
for the Fourth Circuit. He then engaged in the private practice of regulatory and appellate law
with the Washingron, D.C. office of Sidley & Austin, a highly-regarded Chicago firm.
Thereafter, Bybee worked for five years in the Department of Justice, initially at the Office of
Legal Policy and subsequently on the Appellate Staff of the Civil Division. Bybee has filed
briefs in the Supreme Court and in 10 of the 13 federal appeals courts, while he has argued
cases before most of those appellate courts. Bybee next served for several years as Associate
White House Counsel to President George Bush, the father of the cuurent Chief Executive,

During 1991, Bybee joined the faculty of the Louisiana State University School of
Law. He quickly developed a reputation for publishing innovative scholarship on the
Constitution and soon earned a chaired professorship. In 1999, Bybee became a faculty
member at the William S. Boyd School of Law, University of Nevada, Las Vegas. He

continued to produce valuable work and is considered one of the leading constitutional law
experts,

As a scholar, Bybee has scrutinized carefully, and written extensively about, the
Constitution, the presidency, administretive law, Congress and the federal courts. He has
specifically studied, and authored articles on, separation of powers among the federal
government’s executive, legislative and judicial branches, the relationship between the
national government and the states as well as the First and Fourteenth Amendments, These

William S. Boyd School of Law

4506 Maryland Parkway ¢ Box 451003 » Las Vegas, Nevada B9154-1003
(702) BOS-3671 » Fax: (702) 895-1085
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The Honorable Patrick J. Leahy
January 30, 2003
Page Two of Two

areas are crucial to his work at OLC, which must issue legal opinions on, and attempt 1o
resolve, complicated, sensitive questions involving the anthority of the federal government’s
three coordinate branches and the national government’s power vis-2-vis the states. Issues
also arise in these areas which federal appellate judges must resolve. Bybee’s rigorous
scholarship simultaneously demonstrates a sophisticated appreciation of constitutional history
and of competing interpretative theories.

Jay Bybee has rendered outstanding service as Assistant Attomey General. The Office
of Legal Counsel is technically the lawyer for the United States Attomey General, the federal
government's highest ranking legal officer. However, the Assistant Attorney General in
charge of OLC also advises the President about numerous, significant matters, such as the
constitutionality of substantive legislation passed by Congress and awaiting his signature.
Perhaps most important, the Assistant Attorney General must be able to inform the Chief
Executive that actions he contemnplates instirating may violate the United States Constitution.

Bybee clearly possesses broad, deep substantive expertise for federal judicial service.
Throughout his distinguished legal career, Bybee has worked with the very issues that
appellate judges must confront daily. His knowledge is not purely abstract or theoretical,
however. The law firm, Justice Department and White House experiences enabled Bybee to
practice in fields implicating these questions and to view them from real world perspectives.
Therefore, his appreciation for the modem administrative state will help resolve disputes that
involve, for example, agency statutory interpretations. Bybee has also thought deeply about
many important aspects of contemporary government, including topics as diverse as federal
administrative procedure, religious liberty, and freedom of information.

Bybee also possesses valuable personal qualities, He is highly intelligent and
extremely industrious while exercising measured temperament. Moreover, Bybes respects,
and works effectively with, individuals who have diverse perspectives. Ihad many
opportunities to witness these characteristics in the three years that we worked togother.
Bybee invariably exercised consurmmate good judgment, exhibited a strong work ethic, and
displayed great coliegiality and equanimity in discharging a broad spectrum of complex,
delicate tasks.

In sum, I behieve that Jay Bybee is eminently qualified to fulfill the challenging duties
of an active judge on the Ninth Circuit. Xf you have questions about this lerter or Bybee,
please contact me. Thank you.

Sincerely,

T

Carl Tobias
Beckley Singleton Professor of Law

cc: The Honorable Orrin G. Hatch
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Senator George V. Voinovich
Senate Committee on the Judiciary
Statement on the Nomination of Gregory Frost
February 5, 2003

Mr. Chairman, today | am very pleased today to introduce a native of Newark, Ohio and
a very qualified candidate for the United States District Court for the Southern District of
Ohio -- Judge Gregory Frost.

Judge Frost received his bachelor of arts in political science from Wittenberg University
and his juris doctor from Ohio Northern University. Having served for almost two
decades as a jurist, Judge Frost is eminently qualified to take the next step to the
federal bench. He is currently serving as a judge with the Court of Common Pleas in
Licking County, Ohio, a position he has held since 1990. Prior to his tenure on this
court, Judge Frost served from 1983 to 1990 as a judge in the Licking County Municipal
Court. Furthermore, before he first arrived on the bench, Judge Frost gained invaluable
experience working for three years as the Clerk for the City of Heath, Ohio’s Civil
Service Commission; nine years as a member and partner with the law firm of Schaller,
Frost, Hostetter, and Campbell in Newark, Ohio; and four years as an assistant
prosecuting attorney for Licking County. | am sure you will all agree that Judge Frost's
breadth of legal experience uniquely qualifies him for this position on the Southern
District.

Not only has Judge Frost demonstrated his capabilities as a lawyer, but also his
commitment to his family and community. He is married to Kris, who worked for me
when | was governor, and they have raised three children. He served on Board of
Directors for Maryhaven Alcohol & Drug Addiction Treatment Center, as well as the
Licking Alcoholism Prevention Program. He is also a member of several bar
associations including, the Licking County Bar Association, the Ohio State Bar
Association, and the South Carolina Bar Association.
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in addition, throughout his career, Judge Frost has received numerous awards in
recognition for his work. Some examples include the Ohio Supreme Court Judicial
Conduct Award, the Who's Who in American Law award, and the Ohio Department of
Natural Resources Wildlife Award.

Chairman Hatch, Ranking Member Leahy, and Members of the Committee, | sincerely
hope that this Committee acts favorably on Judge Frost's nomination and sends this

qualified nominee to the Senate floor. Thank you, Mr. Chairman.
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Micuaer K Young

DEAN AND LormNncier ProFessor
Titmiueion e OoF COMPARATIVE LAW AND JURISPRUDENCE

January 30, 2003

: (202) 228-169!

The Honorable Orrin G. Hatch

Chai Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Nomination of The Honorable Jay S. Bybee
.8, Court of A fox the 9" Cirenil

Dear Chairman Hatch:

I write in support of the nomination of the Honorable Jay S. Bybee to the United States
Court of Appeals for the 9* Circuit. I have known Jay in both his professerial and governmental
capacities and I have little doubt he will be a superb judge.

In the first place, Jay-is, simply put, very smart, a highly useful attribute for a judge, in
my opinion. He graduated with honors from both college and law school. ' But even more to the
point, that legal work with which I am familiar is outstanding. He has a remarkable ability to
digest an extraordinary amount of material and then, sorting the wheat from the chaff, produce a
succinct, oogent analys:s of ﬂle problem at hand. His law review articles are of the highest

quality, th vely dc d, carefully analyzed and gracefully
written, His briefs exhibit a completc — and honegt — explication of the relevant authorities and
a thoughtful haling of the evidi in support of his position. They are all models of legal

mﬁsmanshxp He will undoubtedly apply these highly honed analytical skills to the inescapably
difficult problems federal judges face.

Jay also seems to understand well the amount of energy and effort necessary to solve
complex legal problems. He is a tireless worker producing impressive amounts of work at a very

high level of quality. He will bear up well under the extraordinary workload our federal judges
face.

Yam also impressed with the breadth of Jay’s legal experience. He has worked for a year
on acourt. He has practiced in the private sector. He has worked at both a staff and political
level in the government. And he has spent time as an academic, reflecting on the broader
purposes of the law. He has been exposed to the operation of the law in almost every imaginable
setting. All of this experience will undoubtedly inform his judicial deliberations in highly useful
ways.

2000 H STREET, NW + Wasamnaron, DC 2005z * (202) 994-6288 « Fax (202) 994-5157 ~ myoung@law.gwu.edu
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The Honorable Ormrin G. Hatch
JYanuary 30, 2003
Page2

1 have also always found Jay enormously balanced, and fair in both his professional
judgments and his p ] dealings. He has political views, o be sure, but he is no ideologue. 1
have even seen him change his mind, s¢ hing incredibly rare in the academy. I think any
petitioner will justifiably have great confidence that his pleas will receive a fair, just and

sympathetic hearing.

1 also think Jay has a happily well-developed sense of the majesty and dignity of the law.

3

He is well attuned to the imporiance of the law in p ing our rights, ing our
grievances, and protecting us from the p; of both our neighbors and, on ions, the
government. At the same time, I think he und ds - and und ds well — the limits of

legal redress. The courts are not legislators and I do not think Jay would ever confuse the two.
In short, I think he has a sophisticated and appropriate appreciation of the role of the judge and
the courts in our political and legal system. Jay will prove a very good judge, someone we will
all be proud to claim, whatever our personal view of the appropriate line between courts and
legislators.

Finally, T would be remiss if T did not stress just how extraordinarily decent Jay is. Even
on first meeting, it is clear he is a thoughtful, considerate, indeed, kind person. But much more
importantly, my every contact has also convinced me he is a person of unshakeable integrity. He
is clear and entirely transparent about his core values. And they are absolutely the right ones.
They revolve around family, community and country. They bespeak a fidelity to law as both a
device to ensure that all have the opportunity to reach their fullest capacity, as well as a shield
against man’s least worthy impulses. He is honest, forthright and entirely respectful of the
dignity of everyone he meets.

Thave gone on at perhaps too much length, but I strongly support this nomination. Jay
has all the professional and, more importantly, in my judgment, personal attributes of a great
judge. Isincerely hope he will become one.

Thank you for allowing me to submit this letter in support of Jay.

With best regards.

Sincerely yours,

Michael K. Young
MKY/kb



NOMINATIONS OF TIMOTHY M. TYMKOVICH,
NOMINEE TO BE CIRCUIT JUDGE FOR THE
TENTH CIRCUIT; J. DANIEL BREEN, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE
WESTERN DISTRICT OF TENNESSEE; WIL-
LIAM H. STEELE, NOMINEE TO BE DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
ALABAMA; THOMAS A. VARLAN, NOMINEE
TO BE DISTRICT JUDGE FOR THE EASTERN
DISTRICT OF TENNESSEE; TIMOTHY C.
STANCEU, NOMINEE TO BE JUDGE OF THE
UNITED STATES COURT OF INTERNATIONAL
TRADE; AND MARIAN BLANK HORN, NOMI-
NEE TO BE JUDGE OF THE UNITED STATES
COURT OF FEDERAL CLAIMS

WEDNESDAY, FEBRUARY 12, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:43 a.m., in Room
82—226, Dirksen Senate Office Building, Hon. Jeff Sessions, pre-
siding.

Present: Senators Sessions, Hatch, Specter, Craig, Chambliss,
Leahy, Kennedy, Feingold, and Schumer.

OPENING STATEMENT OF HON. JEFF SESSIONS, A U.S.
SENATOR FROM THE STATE OF ALABAMA

Senator SESSIONS. The Committee will come to order. Senator
Hatch is on the floor. I think there continues to be debate on one
of the judicial nominees, Miguel Estrada, an extraordinarily capa-
ble lawyer, and that debate is going on, and I think that is where
he is, and I have been asked to commence the hearing.

I am pleased to welcome to the Committee this morning six fine
nominees to the Federal bench. We will be considering the nomina-
tions of individuals to the U.S. Court of Appeals for the Tenth Cir-
cuit, U.S. District Courts in Tennessee and Alabama, the Court of
Federal Claims, and the Court of International Trade. So we don’t
lack for a variety today.

(221)
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Our first panel will feature an excellent candidate for the appel-
late court, Timothy Tymkovich, who has been nominated to fill a
seat on the Tenth Circuit Court of Appeals. Mr. Tymkovich’s hear-
ing has been a long time in coming. He was first nominated on
May 25, 2001, almost 2 years ago. So I am pleased to see him this
morning.

We will then turn to our second panel: Judge Daniel Breen for
the Western District of Tennessee; Thomas Varlan for the Eastern
District of Tennessee; Judge William Steele for the Southern Dis-
trict of Alabama; Judge Marian Blank Horn for the U.S. Court of
Federal Claims; and Timothy C. Stanceu for the Court of Inter-
national Trade.

And, of course, I would like to express appreciation for the mem-
bers who have taken time from their busy schedules to come and
present their views on the qualifications of our witnesses and nomi-
nees today. We will hear from them in a moment. Let me now say
a few words about each of our nominees.

Timothy Tymkovich, a graduate of the University of Colorado
School of Law, has worked as a partner in private practice since
1996 representing clients in matters involving State licensing and
regulatory issues. He has also acquired expertise in State and Fed-
eral election issues and has represented a variety of political par-
ties and candidates. Mr. Tymkovich has been a great public serv-
ant for the State of Colorado, serving from 1991 to 1996 as the
State Solicitor General where he acted as chief appellate lawyer for
the citizens of Colorado. In that capacity, he ably represented the
State in State and Federal courts, including the Colorado Supreme
Court, the Tenth Circuit Court of Appeals, and the United States
Supreme Court.

When he left the Office of Solicitor General, the Denver Post edi-
torialized, “In an age in which lawyers and government workers
are often held in low esteem, Tymkovich, a member of both groups,
has stood in stark contrast to both stereotypes.” The Post added,
“Tymkovich has set a high standard of service.” And that is high
praise.

Mr. Tymkovich’s nomination has drawn powerful support from
all corners. He enjoys the unqualified endorsements of Colorado’s
Senators Campbell and Allard, both of whom I am glad to see here
today; a number of former Colorado Supreme Court Justices, the
Colorado Governor, the current Attorney General, and Colorado’s
major newspapers—the Denver Post and the Rocky Mountain
News. I firmly believe Mr. Tymkovich will make a great member
of the Tenth Circuit.

As I said, we will also consider the nominations of five other indi-
viduals to the bench. Our nominee for the Western District of Ten-
nessee, Judge J. Daniel Breen has served with distinction on both
sides of the docket. An experienced civil litigator, he served as a
United States Magistrate Judge since 1991.

Thomas Varlan, our nominee for the Eastern District of Ten-
nessee, currently practices law in the areas of government rela-
tions, labor law, and employment law. For 10 years, he was the law
director for the city of Knoxville.

Judge William Steele, nominated for the Southern District of
Alabama, has served as an Assistant United States Attorney—
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helping a poor U.S. Attorney at that time who needed all the help
he could get—and as a private practitioner, and since 1990 Judge
Steele has served as a magistrate judge for the United States Dis-
trict Court for the Southern District of Alabama. Magistrate judges
are chosen on a very competitive basis by the courts, and they use
them a lot.

Judge Marian Horn, nominated to the Court of Federal Claims,
has served in the Departments of Energy and Interior and is cur-
rently an adjunct professor of law at George Washington Univer-
sity School of Law. Since 1986, she served as a judge for the United
States Court of Federal Claims.

Last, but not least, Timothy Stanceu, our nominee to the United
States Court of International Trade, has worked for the Environ-
mental Protection Agency, as a Deputy Director of the Treasury
Department’s Office for Trade and Tariff Affairs. In 1990, he joined
the law firm of Hogan and Hartson where he concentrates in the
field of international trade and customs.

I look forward to hearing from all our nominees today and to
working with my colleagues to bring their nominations to a vote
very soon. Again, I welcome you all.

As is our tradition or policy in the committee, the Circuit Court
nominees, the Senators and Members of Congress for them would
be offered the opportunity to speak first, and then Senators in
order of their seniority would be allowed to speak on the District
Court nominees.

Senator Campbell, would you like to lead off?

PRESENTATION OF TIMOTHY M. TYMKOVICH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE TENTH CIRCUIT BY HON. BEN
NIGHTHORSE CAMPBELL, A U.S. SENATOR FROM THE STATE
OF COLORADO

Senator CAMPBELL. Thank you, Mr. Chairman. I am going to
make my statement somewhat brief, partly because I have to chair
a hearing myself at 10 o’clock and partly because you have already
mentioned some of the outstanding qualities of Tim Tymkovich, the
gentleman I am going to introduce, to serve on the Tenth Circuit
Court of Appeals.

It is a pleasure to be here with my friend and colleague and rel-
ative, Senator Allard, to introduce a very good man who is well
qualified as a jurist, and I hope you will agree. It is my under-
standing that you met Mr. Tymkovich in your past life as Attorney
General of your State and had worked with him on several things.

I am also pleased that his wife, Suzanne Lyon, and their two
sons, Michael and Jay, are here with us today to witness this im-
portant nomination of their Dad.

Mr. Chairman, Tim Tymkovich is well qualified to serve on the
Tenth Circuit. He is a native of Colorado, an excellent jurist, and
an outstanding person who will be a terrific addition to the Tenth
Circuit Court. Since he earned his doctor’s degree, his juris doctor,
as you mentioned, as the University of Colorado in 1982, he has
had an outstanding career which I consider to be well balanced as
a combination of both public service and private practice, too. Tim’s
public service experiences included serving as a clerk for the
former Colorado Court Chief Justice William Erickson from 1982 to
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1983. From 1991 to 1996, as I think you mentioned, he served as
Colorado’s Solicitor General. And in between those years of public
service, he earned an excellent reputation in private practice with
several of our leading firms.

For the past 2 years, he had served as counsel to Colorado Gov-
ernor Owens’ Columbine Review Commission, which reviewed the
public agency and law enforcement response to the tragic Col-
umbine High School shootings of 1999. At the same time, he co-
chaired the Governor’s Task Force on Civil Justice Reform, which
has led to improvements of Colorado’s civil justice and practice. He
currently serves as a partner in the Denver-based law firm of Hale,
Hackstaff and Tymkovich.

You mentioned two of Colorado’s leading newspapers have posi-
tively endorsed him. You mentioned some of the things they did
say. They also said that he has gained a local reputation as a
thoughtful, insightful attorney who knows the law and works hard
to uphold it. That was in the Denver Post. I know that they have
given Tim Tymkovich a very serious look, and I agree with them
when they say that he is someone who combines intellectual heft
and a steady temperament.

So I just wanted to add my voice to that, Mr. Chairman, and tell
you that I think it has been long overdue. You mentioned that it
has been almost 2 years since he was first nominated, and I would
hope that he would get the speedy approval of this Committee and
the U.S. Senate.

Thank you.

Senator SESSIONS. Thank you, Senator Campbell.

I am going to ask Senator Larry Craig to preside for a few mo-
ments. I have to leave for the necessity of a quorum just briefly in
the HELP Committee, and I would recognize Senator Wayne Al-
lard, my colleague, for your comments.

PRESENTATION OF TIMOTHY M. TYMKOVICH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE TENTH CIRCUIT BY HON. WAYNE
ALLARD, A U.S. SENATOR FROM THE STATE OF COLORADO

Senator ALLARD. Thank you, Mr. Chairman. It is a great honor
to be able to introduce, along with my colleague from Colorado,
Senator Ben Nighthorse Campbell, Tim Tymkovich to the Judiciary
Committee. He is the President’s nominee to the Tenth Circuit
Court of the United States Courts of Appeal. And Mr. Tymkovich
has tremendous respect in the State of Colorado. You went over
many of those accolades in your introduction, Mr. Chairman. My
senior colleague from Colorado went over many of those. I will try
not to repeat what has already been said. But the fact is he has
been able to work in a bipartisan way, and he is well recognized
in Colorado for his ability in his legal profession and is somebody
that is respected, no matter who you are, because he is such a dedi-
cated professional.

This hearing has been a long time in the making, several letters
and several floor statements and indeed several years after the
date of the nomination. So I thank you again, Mr. Chairman, and
the Committee for providing this hearing.

I also want to thank Senator Campbell, the senior Senator from
Colorado, and congratulate him for his fine remarks.
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First, I would like to welcome Mr. Tymkovich’s wife to the hear-
ing, Suzanne Lyon, as well as their two sons, Michael and Jay, and
their family and the guests. I am sure that he will introduce them.
I don’t know what exactly is your format here in the committee,
but frequently we have them introduce their family. I want to
make sure that is covered.

The nomination process is indeed a grueling process, and I hope
it is no more difficult, though, than being elected to the Senate.

I am sure it has been your family’s continued support and en-
couragement that has provided the strength and energy Tim has
needed in order to stand steadfast in pursuit of this most worthy
endeavor. In a moment, I will share with you some truly stirring
comments Mr. Tymkovich made to me during a recent conversa-
tion, but first, I had some comments I was going to direct to Sen-
ator Grassley on the committee. Unfortunately, he is not here right
now, and many of us are tied up with a lot of other things that are
going on. But just it is kind of interesting, and the fact is that Tim
Tymkovich reminded him that Suzanne has actually spent time—
that is Tim Tymkovich’s wife—on Grassley’s staff and is a native
of Des Moines, Iowa. In fact, I am told Suzanne’s mother, Janet
Lyon, actually managed one of Senator Grassley’s first campaigns
for public office. I wish he had been here in the committee. We
could have made a nice tie-in there with Senator Grassley.

Mr. Chairman, when considering the nomination, please know
that Tim Tymkovich has my unequivocal support. The confirmation
of his nomination by the Senate will prove to be a great service to
the people of the United States.

As you know, his nomination has enjoyed broad and bipartisan
support, support from judges, colleagues, both Democrat and Re-
publican Governors. He is well respected for his approach to the
law and to problem solving. He manages cases and clients with ci-
vility and understanding, setting a high example for the legal com-
munity. Tim Tymkovich understands the West, its community and
its past. In fact, he informed me that he knows where all the out-
laws are in the Tenth Circuit and where they hang out, valuable
insight, I think, for a Federal judge.

Now, how does he know might be a question this Committee
would ask. Well, he spent many years traveling with his wife as
a Western historian and novelist. Together they have traveled ex-
tensively, uncovering the old stomping grounds of legendary West-
ern figures, like Butch Cassidy and others. Undoubtedly, this deep
knowledge of the West will aid in his duties.

Tim Tymkovich’s commitment to public service is unparalleled.
Through our conversations, I have developed a strong under-
standing of Tim’s deep personal commitment to public service and
his long respect for the rule of law and protecting people and the
interests of the State.

Mr. Tymkovich’s legal credentials reveal him a man who values
independence and fairness in the judicial process and understands
the implications of a lifetime appointment to our Nation’s courts.

Mr. Chairman, Tim Tymkovich is a man who truly believes that
there is no higher calling than to serve the American people
through the impartial administration of the law. He will serve our
Nation with the utmost of respect to our country and our Constitu-
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tion, and for this reason, I urge you to forward his nomination to
the Senate with a favorable recommendation.

Thank you, Mr. Chairman, and our thanks to the committee.

Senator CRAIG. [Presiding.] Before I turn to Senator Shelby, I
thank you for those comments, Senator Allard. I wanted to put in
the record a statement by Senator Grassley, who couldn’t be here
this morning, who did not want the presence of Mr. Tymkovich and
his wife, Sue Lyon, to be unnoted in relation to the native Iowan
and former intern in the Senator’s office that Mrs. Tymkovich was.
So I will put that statement in the record on behalf of Senator
Grassley.

Senator CRAIG. With that, thank you very much.

Senator ALLARD. Thank you, Mr. Chairman.

Senator CRAIG. I will turn to Senator Richard Shelby of Alabama
to visit with us about William H. Steele. Thank you very much.

PRESENTATION OF WILLIAM H. STEELE, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOURTHERN DISTRICT OF ALABAMA
BY HON. RICHARD C. SHELBY, A U.S. SENATOR FROM THE
STATE OF ALABAMA

Senator SHELBY. Thank you, Senator Craig, Senator Chambliss.
I regret that my colleague and friend, Jeff Sessions, had to leave
for a minute, but I can tell you he is in big support of William H.
Steele, who worked with him, as Jeff just said, in the U.S. Attor-
ney’s Office.

Mr. Chairman, it is a privilege for me to be here on behalf of Wil-
liam H. Steele’s nomination for the United States District Court for
the Southern District of Alabama. Judge Steele has a long record
of public service and accomplishment, a distinguished record. Prior
to entering the legal profession, he served in the United States Ma-
rine Corps as an aircraft commander and operations officer. He
later served in the Alabama National Guard for 18 years as the
commanding officer of an assault helicopter company. Judge Steele
is also a founding member of the Child Advocacy Center and cur-
rently serves on the board. As a result of his work in the area of
child abuse intervention, Judge Steele was awarded the City of Mo-
bile’s United Citizen Service Award, a great honor.

After graduating law school from the University of Alabama,
Judge Steele served as an Assistant District Attorney for Mobile
County, where he subsequently attained the position of Chief As-
sistant District Attorney. He then went on to serve as an Assistant
United States Attorney, as I said, under Jeff Sessions with the De-
partment of Justice. He later worked in the private law firm of
Thetford and Steele, during which time he also served as a munic-
ipal judge there. Currently, he is a magistrate, a distinguished
magistrate, at the United States District Court for the Southern
District of Alabama. And as a magistrate, he is trying cases all the
time.

He is well respected at the bar, both sides of the political aisle,
Democrats and Republicans. His legal experience makes him an
ideal candidate for the position of Federal District Court judge. As
a Federal magistrate, he has already handled many full civil trials
involving issues such as trade secrets, contract disputes, employ-
ment discrimination, and torts. You name it.
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Mr. Chairman, I support Judge Steele’s nomination without res-
ervation. His extensive judicial experience as a prosecutor and a
Federal magistrate make him well prepared to assume the respon-
sibilities of a United States District Court judge. I am confident
that he will serve with honor and distinction in the new role, and
I urge the Committee to send his nomination to the full Senate as
soon as possible.

Mr. Chairman, I ask that my full remarks be made part of the
record.

Senator SESSIONS. [Presiding.] Thank you, Senator Shelby, and
I appreciate your insight into that. I know as a former lawyer, like
I was, that you take these matters very seriously.

Senator SHELBY. It is a serious appointment.

Senator SESSIONS. It is.

Senator SHELBY. And a very highly qualified appointee for this
job.

Senator SESSIONS. Thank you, and I know you talked to a lot of
mainstream practicing lawyers before you—

Senator SHELBY. And I mentioned, I don’t know if you heard, but
I have had a lot of calls from Democrats and Republicans in the
Mobile area that practice in the bench in the last few days and
they said please support Bill Steele because he is fair, he is pre-
pared, he will make an outstanding judge. And I think you can’t
have a better recommendation.

Senator SESSIONS. Thank you. I agree with that. That is the
exact reputation that I continue to hear from the lawyers in Mobile
where I practiced my career. They are very, very high on him.

Thank you. You can stay with us, or you are free to—

Senator SHELBY. I am going to leave it up to you, and I know
he is going to sail through. You are going to help him, and I am
going to help you.

[Laughter.]

Senator SESSIONS. All right. Thank you.

[The prepared statement of Senator Shelby appears as a submis-
sion for the record.]

Senator SESSIONS. Senator Alexander?

PRESENTATION OF J. DANIEL BREEN, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF TENNESSEE
AND THOMAS A. VARLAN, NOMINEE TO BE DISTRICT JUDGE
FOR THE EASTERN DISTRICT OF TENNESSEE BY HON.
LAMAR ALEXANDER, A U.S. SENATOR FROM THE STATE OF
TENNESSEE

Senator ALEXANDER. Mr. Chairman, it is my privilege today to
recommend on behalf of Senator Frist and myself two outstanding
Tennesseeans. As the other Senator suggested, I have a lot of re-
spect for this proceeding for two reasons. One, while I was Gov-
ernor, I appointed about 50 judges, and I found that they outlasted
me in terms of influence, and so I do this process very carefully.
And, second, I had the privilege, as you and your families have
today, of being confirmed by the United States Senate and seeing
what a remarkable process it is. So I welcome you here and respect
you for being here.
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Senator Frist, our Majority Leader, joins me in that welcome. He
is at least as enthusiastic as I am about it. He had a lot to do with
your being here. He has a lot of duties as the Majority Leader
today, so he sent his warmest wishes and a message which I am
going to leave with the committee, which will reflect his enthu-
siasm for your presentation.

Just very briefly, Dan Breen and Tom Varlan have been nomi-
nated to be United States District judges for the two ends of our
State, the Western District and the Eastern District of Tennessee,
which are very different parts of the world. But while they rep-
resent different parts of our State, they come with many of the
same kinds of credentials. They both have exceptional academic
records. They both have lots of practical experience in the practice
of law and in judging. They both are extremely active in their re-
spective communities. And they both have wide respect among
members of the bar and in those communities.

Judge Breen is the United States Magistrate Judge for the West-
ern District of Tennessee now. He graduated first in his class in
college. He has the highest rating from the American Bar Associa-
tion. He has been an author and he is well known for his thought-
ful judicial temperament, and it is a great privilege to be here to
recommend him.

Tom Varlan in the same way graduated with the highest honors
at the University of Tennessee and Vanderbilt University. He has
been in the private practice of law. He has been law director of the
City of Knoxville. He comes to the bench, as does Dan, with real
practical experience and respect for the law.

I used to say when I appointed judges that among the things
that I hope they would remember is that once they ascend the
bench for a long term, in this case a life term, that they would re-
member to be courteous to all those who came before them. And
I think that is important as any other qualification. But on behalf
of the people of our State and Senator Frist and myself, it is a
great honor to recommend two such exceptional men as Tom
Varlan and Dan Breen, and I am delighted they are here with their
families.

Senator SESSIONS. Thank you, Senator.

Senator Specter, I would recognize you for your comments at this
time and would note that Senator Specter, of course, is a senior
member of this committee, himself an outstanding practicing attor-
ney and prosecutor, and just a very knowledgeable person in the
law. Senator Specter?

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chairman. Just a
comment or two.

I welcome all of the nominees and their families and others who
are here today. Do not be surprised at the number of Senators who
are here because this is a very, very busy day. As you doubtless
know, we have the nomination of Miguel Estrada on the floor. We
are finishing up the omnibus appropriations bill. And there are
many, many competing hearings. But we will follow what is going
on very, very closely on the nominating process.
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Senator Alexander articulated a chord which is worth just a
minute. When I was here in this room back in 1982 on the nomina-
tion of two Pennsylvania judges, Judge Caldwell and dJudge
Mansman, Senator Thurmond, who was the Chairman of the com-
mittee, said, in his inimitable Southern drawl, “If confirmed, do
you promise to be courteous?” And I translated that to be, “If con-
firmed, do you promise to be courteous?”

[Laughter.]

Senator SPECTER. And I said, What an unusual question. What
does Senator Thurmond expect the nominees to say but yes? And
then he added to it, “Because the more power a person has, the
more courteous the person should be.”

Senator Sessions understands that.

Senator SESSIONS. That is pretty close.

[Laughter.]

Senator SPECTER. He is from the South where they understand
this dialect, frequently articulate it themselves. The more power a
person has, the more courteous the person should be. Whenever
Senator Thurmond is not here—and he has, of course, left the Sen-
ate, an extraordinary record—I take a moment to say that, because
when you become a judge and you have litigants and lawyers who
appear before you, it is not unusual to be a little distressed with
some of the things that go on. And that is a great admonition. And
on the selections which Senator Santorum and I make on our judi-
cial nominating panel for Pennsylvania, we are very, very con-
cerned about that item.

Senator Allen just walked in, and I always make it a point when
Senator Allen walks in just to finish the sentence.

Senator ALLEN. Go ahead.

Senator SPECTER. I just did. Thank you, Mr. Chairman.

Senator SESSIONS. Thank you, Senator Specter. Wise comments.

Senator CHAMBLISS. Mr. Chairman?

Senator SESSIONS. Senator Chambliss?

Senator CHAMBLISS. Before you leave Judge Breen and Mr.
Varlan, as a graduate of the University of Tennessee myself, I no-
tice they are both graduates of that fine institution, so I am very
confident that their educational background will make them excel-
lent judges. So I am pleased to look forward to their confirmation.

Senator SESSIONS. I have no doubt of it.

Senator Allen?

PRESENTATION OF TIMOTHY C. STANCEU, NOMINEE TO BE
JUDGE OF THE UNITED STATES COURT OF INTERNATIONAL
TRADE BY HON. GEORGE F. ALLEN, A U.S. SENATOR FROM
THE STATE OF VIRGINIA

Senator ALLEN. Thank you, Mr. Chairman.

Senator SESSIONS. You didn’t get caught in traffic also, did you?

Senator ALLEN. No. This is my fourth meeting of the morning.

Senator SESSIONS. I am hearing that. I had a note here that sev-
eral of our members are having trouble in some traffic snarl. We
probably need a new bridge to Virginia, I am sure.

[Laughter.]

Senator ALLEN. Or at least widen the 14th Street Bridge. It is
important for national security and homeland defense.
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Senator SESSIONS. I have no doubt.

Senator ALLEN. This is about the fourth or fifth event of the
morning for me. I am delayed because I am on the Commerce Com-
mittee, and we are having a hearing with Mr. O’Keefe on the
NASA disaster of the Columbia. So thank you for fitting me in
here, Mr. Chairman and members of the committee.

I am here for the privilege of introducing an outstanding gen-
tleman from Arlington, Virginia, for your consideration as the
President’s nominee to be a judge of the United States Court of
International Trade. That gentleman is Timothy, or Tim, Stanceu.
He is an extraordinarily well-qualified individual for the appoint-
ment to this important Court of International Trade. He is recog-
nized as an expert in many of the issues that are under the juris-
diction of the CIT through his extensive experience both in Govern-
ment and in public service as well as in the private sector.

Mr. Stanceu served in the public sector from 1974 to 1989 in the
U.S. Department of Treasury as the Deputy Director of Trade and
Tariff Affairs and as the Special Assistant to the Assistant Sec-
retary for Enforcement and Operations. His responsibilities in
these positions included regulatory and policy issues involving the
U.S. Customs Service.

For the past 13 years, Mr. Stanceu has been with the Wash-
ington law firm of Hogan and Hartson. Most of his practice has in-
volved customs laws, antidumping, and countervailing duty pro-
ceedings.

Mr. Stanceu has also represented clients before the Customs
Service, the Office of the U.S. Trade Representative, the Commerce
Department, the International Trade Commission, the foreign
trade zones issues as well, and the Court of International Trade,
the very court to which he is nominated to serve.

Mr. Stanceu is also a frequent lecturer and instructor on customs
and other international trade law topics at the University of Mary-
land Law School.

If you all look at his very distinguished career in public and pri-
vate service in those positions, I cannot imagine the President find-
ing a more qualified person on the face of the earth to be serving
in this important Court for International Trade. And I understand
Mr. Stanceu’s family is also with him today: his wife, Mary, who
is an Assistant U.S. Attorney; Mitzi Mewhinney, his mother; and
Dick Mewhinney, his stepfather; and Patrician Hallissy, his sister.

Unfortunately, Mr. Chairman and members of the committee,
this new job will require Mr. Stanceu to move from Virginia to New
York City, where the court is located, meaning he will no longer
be a resident, I suspect, of our wonderful Commonwealth of Vir-
ginia. But I am sure the Senator from New York will make him
feel very welcome in New York City.

Senator SCHUMER. I will welcome him to New York State.

Senator ALLEN. Okay, that is a nice way of saying it. If that will
help move him through expeditiously, Mr. Chairman, again, it is
my pleasure to present to this Committee an outstanding, truly ex-
ceptional individual with the background, the knowledge, and capa-
bilities to serve us on the Court of International Trade. And I think
that you will recognize that as you interview him, look through his
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record, and I hope you will be able to, as promptly as practicable,
move his nomination for confirmation.

Thank you, Mr. Chairman and members of the committee.

Senator SESSIONS. Thank you, Senator Allen. I know you do have
to get back to the hearing on science.

Senator ALLEN. Thank you.

Senators Chambliss or Schumer, do you have any opening com-
ments you would like to make?

Senator SCHUMER. No.

Senator CHAMBLISS. No.

PRESENTATION OF WILLIAM H. STEELE, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF ALABAMA
BY HON. JEFF SESSIONS, A U.S. SENATOR FROM THE STATE
OF ALABAMA

Senator SESSIONS. I would make my remarks today in reference
to Judge William Steele.

Judge Steele served in the Marine Corps, was a helicopter pilot,
completed his tour of duty, came to the University of Alabama
School of Law and got his degree there, did well. He came to Mo-
bile and worked for the District Attorney, Chris Galanos, who was
a Democratic administration, rapidly rose to his chief assistant.
During that time I was United States Attorney, and my staff and
Chris Galanos’ staff worked together on quite a number of cases,
some big cases, one of them being the terrible murder of Michael
Donnell and hanging of his body in Mobile by a Klan group, and
we worked together through those intense days. And Bill Steele,
according to all the people in my office and my personal observa-
tion, was just a rock of integrity and judgment in those times. So
when we had the opportunity, I was able to hire him as an Assist-
ant United States Attorney. He worked in my office for a couple of
years and then went into private practice.

A vacancy became available for the position of United States
Magistrate Judge, which in the Southern District of Alabama is a
very important position. It is important in most districts, but I
don’t think there is a district in America that demands more of the
magistrate judges, calls on them to do more complex work than in
the Southern District of Alabama. A very competitive position,
probably 40 or 50 or 60 people applied. The judges in that district,
knowing they are going to rely on the magistrates for important
matters, take that selection process very seriously, and he was se-
lected on merit for that position, and since then has served with
extraordinary skill and capability, winning support throughout the
area for his judgment and integrity.

I just thought I would mention a few things that you hear from
the local community about his abilities. Virtually all the—the
present president of the Mobile Bar Association and the other
members, former presidents of the bar have endorsed him. The
Vernon Z. Crawford Bay Area African-American Bar Association in
Mobile gave Bill Steele their unanimous endorsement, saying, “The
Association strongly recommends Magistrate Bill Steele for the po-
sition because he recognizes and is sensitive to the issue facing Af-
rican-American lawyers and the African-American community. We
give Magistrate Steele our highest recommendation.”
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Major General Gary Cooper, retired from the U.S. Marine Corps,
the first African-American Marine general, President Clinton’s Am-
bassador to Jamaica, grew up in Mobile, said, “As an African-
American citizen of Mobile and as a retired Marine, I appreciate
what William Steele has done for his community as a county and
Federal prosecutor, as a Federal magistrate, and what he has done
for his country as a Marine helicopter pilot. His record indicates he
will make a fine judge.”

Carlos Williams, Chairman of the Southern District of Alabama
Federal Defender Organization, an African American, noted that,
“During the years I have practice in Judge Steele’s court, I have
come to know a jurist of integrity, professionalism, and compassion
and have grown to respect his judgment. I note that every lawyer
in my office—Christin Gartman Rogers, Kay Lynn, Hillman Camp-
bell, Christopher Knight—in unsolicited comments have expressed
their support for his nomination. It is, therefore, without hesitation
that I send this letter of support of Magistrate William Steele’s
nomination to the United States Court of Appeals.”

That group is the one that defends the criminal cases in Federal
court. They have an opportunity to know whether a magistrate
judge is fair or not. And I think that was a strong comment.

But I will just mention this, one more before I—a couple more
comments I think I will make. I just have so many.

Merceria Ludgood, assistant county attorney now for Mobile
County, and former program director for the Legal Services Cor-
poration in Washington, D.C., and a former executive director of
the Legal Services Corporation for the entire State of Alabama, an
African American, made this comment, and it captures him so well:
“Magistrate Judge Steele is one of the finest men I have ever
known. Never once have I believed his actions to be motivated by
politics or ambition. He simply wants to do the right thing for the
right reasons.” And that is the Bill Steele that everybody knows in
the Southern District of Alabama who practiced before him.

I would note that he has support from a host of other people, in-
cluding the bar. Greg Breedlove, on behalf of the law firm of
Cunningham, Bounds, Yance, Crowder and Brown, a prominent
Democratic plaintiff firm in Mobile, one of the best plaintiff firms
in the country, if you want to know the truth, send their unani-
mous support for Judge Steele, and I have had several members of
the firm tell me that they are just exceedingly impressed with his
integrity and ability and strongly support his nomination.

So I say that to say that his support goes across racial and polit-
ical bounds. It represents the considered judgment, I believe, of the
bar and practitioners in the Southern District of Alabama.

All right. Opening statements are done, and I will offer a formal
statement for the record.

[The prepared statement of Senator Sessions appears as a sub-
mission for the record.]

Senator SESSIONS. At this time I would call on Mr. Tymkovich,
the Court of Appeals nominee, as our first witness.

Mr. Tymkovich, would you stand and be sworn, please? Do you
swear that the testimony you are about to give before the Com-
mittee will be the truth, the whole truth, and nothing but the
truth, so help you God?
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Mr. TYMKOVICH. I do.

Senator SESSIONS. Thank you. Please be seated.

Congressman Cannon, I am glad you finally go through that traf-
fic jam. I appreciate your coming, and I won’t ask Mr. Tymkovich
to move. Maybe you can sit right there.

Mr. CANNON. I hope this won’t affect anything that ever happens
before him in his court.

Senator SESSIONS. That is the center seat you have. Thank you
for coming. I know you have some comments about one of our
nominees.

PRESENTATION OF MARIAN BLANK HORN, NOMINEE TO BE
JUDGE OF THE UNITED STATES COURT OF FEDERAL
CLAIMS BY HON. CHRIS CANNON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH

Representative CANNON. Thank you, Mr. Sessions, Mr. Schumer.
It is a pleasure to be here today to introduce my dear friend, Mar-
ian Horn, whom I think you are going to be considering today for
an appointment back to the bench for the Court of Claims.

It is a great honor for me. I have known Marian since 1983 when
I took her job. She was elevated to become an Associate Solicitor
at the Department of the Interior for General Law, and I became
the Deputy Associate Solicitor for Surface Coal Mining. I shortly
thereafter became an Associate Solicitor, so we were peers, al-
though never equals in our experience with the law or coal mining.

In that capacity, I got to know Marian and her family well, her
three daughters, her husband. Our families became close. I was
trying to think on the way over here. We worked on literally dozens
of relatively small issues and several major issues together. During
that period of time, I found that her judgment was exceptional,
thoughtful, considered, and I can’t recall a time that she was
wrong. And we also dealt with many, many minor issues, and she
was right on those as well.

In thinking about what I could say about Marian, it occurred to
me that over the course of her judgeship I have run into four or
five or six people who have clerked for her in the past. And while
they all said very nice things about her and had different experi-
ences, the one thing that came through that everyone talked about
was the fact that it was a great learning experience and they
learned a lot from her. She has taught in a couple of different ca-
pacities in law school. I think she understands the law well. I think
she has done a great job as a judge. And I would recommend her.
It is my honor to introduce her, and I apologize, Mr. Chambliss. I
didn’t look over in this direction. But you are on the wrong side,
aren’t you?

[Laughter.]

Representative CANNON. Thank you for your time and attention.

Senator SESSIONS. Thank you, Congressman. We appreciate
those comments.

Our ranking member, Senator Leahy, do you have any comments
before we call our first witness?

Senator LEAHY. No. I was tied up over on the floor. You folks
have a matter over there, and so I was doing that. But I am de-
lighted to see the Congressman and others who are here.
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I do have one short statement concerning six nominees for ap-
pointments to the Federal bench, and I am glad that we are going
back to Senator Hatch’s precedent he established when he was
Chairman before of having one Court of Appeals nominee plus
whatever other nominees are on. I think that is helpful. It allows
us to have better attention to it. There is a lot of staff work and
Senators’ work to go into each one of these hearings preceding
them and going through the backgrounds. When you toss out, for
example, three Courts of Appeals nominees in 1 day, it is impos-
sible to do that. And it can be done quickly if you do it right. For
example, during the less than a year and a half that Democrats
chaired this committee, we greatly accelerated the pace of nomi-
nees from before. During the Clinton era with Republicans in
charge, nominees were slowed up, I thought unnecessarily. We con-
firmed 100 of President Bush’s nominees in 17 months, but we did
it step by step so that both sides of the aisle would know what we
are doing so we don’t end up like a conveyor belt, which really
makes the American public wonder just what we are doing.

We are moving with Tim Tymkovich for a seat on the Tenth Cir-
cuit. He is from Colorado. And I am glad to see that he is having
a hearing. I think he should have.

I would note that when President Clinton nominated two dif-
ferent people to fill that seat, Jim Lyons and Christine Arguello,
they were not allowed to have a hearing. And I thought that was
unfortunate. Mr. Lyons was among the many Clinton nominees
who had the highest rating, something that, Mr. Chairman, you
and members of your party have been talking about, people with
the highest ratings, on the floor. And I think one of you said they
should at the very least all get a hearing. Well, Mr. Lyons had that
“well qualified,” the highest rating by the American Bar Associa-
tion. He was never granted a hearing. Ms. Arguello, who is a tal-
ented Hispanic attorney whose nomination had significant support
from her community, including the two Republican Senators from
her State, she was denied a hearing also, and the seat remained
open. They had these very highly qualified ratings, but they were
not allowed to have a hearing by the Republican leadership of the
committee.

Mr. Tymkovich has a good record in private practice and Govern-
ment, seems impressive, and I am interested to know more about
him. I would note that the American Bar Association gave this
nominee a partial “not qualified” rating. I am so glad he is having
this hearing, but I would note that there is a little bit of a double
standard here when you have two Democratic nominees with the
highest ratings and they were not even allowed to have a hearing.

I have more things to say. I will put them in the record so as
not to hold this up and will look forward to hearing the answers
from the nominee.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator SESSIONS. Thank you, Senator Leahy. I know that some
nominees did not clear last year. Forty-one were left pending when
President Clinton left office. Fifty-four had not cleared and were
left pending when President Bush left office. And only one nominee
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was voted down on the floor of the Senate, and none were blocked
in Committee during the time the Republicans chaired this. But—

Senator LEAHY. Mr. Chairman, that is not—

Senator SESSIONS. —I know you feel that there are different ones
that had different problems that you didn’t feel were fair, but I
think overall the Congress moved pretty well with the Clinton
nominees.

Senator LEAHY. Well, Mr. Chairman, that is not totally accurate.
For one thing, you say they were not voted down. They were never
voted. They were never brought up for a hearing. These two with
the highest qualification ratings from Colorado, one Hispanic
woman supported by two Republican Senators, was still never al-
lowed a hearing. That is my point. It is easy to talk about who gets
voted up, who gets voted down, if they are allowed a vote. They
were not allowed a vote in the committee. They weren’t even given
hearings. That is the concern. Were there several on the end of the
first President Bush’s term? Yes, there were. You may recall the
reason. I don’t know if you were here at the time, but they were
nominated after the application of the Thurmond rule, named after
Senator Strom Thurmond, whom you will recall served here for so
many years. And under that rule, nominees, except in extraor-
dinary circumstances, if nominated in the last 6 months of a Presi-
dent’s term, were not given hearings. This was a Republican-insti-
tuted rule that was followed in that case, although I must say the
Democratic Chairman of the Committee at that time asked and got
consent for a number of President Bush’s nominees that would
have fallen under the rule. He still put them through and arranged
for them to go through.

There was also the assumption that President Bush was—and I
think the reason the Republicans were glad to use the Thurmond
rule was they assumed that President Bush was going to be re-
elected. He wasn’t.

But I also know in that case one of those nominees, a Republican
from my State, the Second Circuit, a conservative Republican,
when President Clinton became President, I went down and urged
President Clinton to appoint this conservative Republican to the
Second Circuit, and he did.

But I just pass that for history.

Senator SESSIONS. Well, I will admit there were 41 that were not
confirmed. With regard to Mr. Lyons, he was nominated, and then
his nomination was withdrawn because there was no home State
support. And I know you expect your Democratic Senators to be
consulted. And Christine Arguello was nominated in late July and
just did not clear before the election.

But, anyway, I would say this—and I hope we can get a vote for
Miguel Estrada. Maybe you can support us on that.

Senator LEAHY. Well, in fact, we could have a vote very, very
quickly on Mr. Estrada if Mr. Estrada were to—we have a number
of others, very controversial nominees of President Bush, very con-
servative ones, all of whom answered the questions they were
asked, all of whom got votes when the Democrats were in charge.
I think of Professor McConnell and others who fall in that category,
some from your own neck of the woods. As Senator Daschle and I
told President Bush yesterday, we would urge that we have a vote
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on Miguel Estrada as soon as he answers the questions. in fact, he
stated under oath that he had no objection to answering these
questions, but the White House told him not to. If they would
change their view, let Mr. Estrada do what he said under oath that
he is perfectly willing to do, we could probably have a vote on him
very quickly.

Senator SESSIONS. Maybe that will happen.

I have a letter from Senator Frist, our Majority Leader, with re-
gard to nominees Judge Daniel Breen and Tom Varlan. He con-
cludes saying, “I am convinced Dan Breen and Tom Varlan are
ideal candidates, and they have my highest recommendation and
unqualified support.”

I will place that in the record.

Mr. Tymkovich, sorry to interrupt you. We are glad you are here.

STATEMENT OF TIMOTHY M. TYMKOVICH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE TENTH CIRCUIT

Mr. TymkovICH. Thank you, Mr. Chairman.

Senator SESSIONS. Mr. Tymkovich, the Founding Fathers be-
lieved that the separation of—did you have an opening statement?
We would be glad to hear that. I didn’t give you that opportunity.

Mr. TYyMKOVICH. Mr. Chairman, I do not. I had a few introduc-
tions, if I may.

Senator SESSIONS. Please, that would be wonderful.

Mr. TyMKOVICH. Thank you, Senator. With me today is my wife,
Sue Lyon, the noted Western novelist, I might add, who writes
about Utah and Wyoming and Colorado and other parts of the
Tenth Circuit history.

Senator SESSIONS. If it is not perfectly favorable, that might
mak}f Senator Hatch nervous because he sees nothing but good in
Utah.

[Laughter.]

Mr. TymrovicH. Well, it is about a few bandits, but they had a
good heart to them, also.

My sons, Michael and Jay Tymkovich, who are students at Peak
to Peak High School in Lafayette Colorado. In the back of the room
are my father and mother, Carla and Michael Tymkovich. Would
you stand, please? And with them are my two sisters, Jenni
Tymkovich and Terri Tymkovich. Traveling from Columbia, Mis-
souri, today is Sally Lyon, my sister-in-law, who is a middle school
principal in the public schools in Columbia, and her son, Jack, who
is a high school student in Missouri, also. Also, my friends, Mike
Ibarra and Ray Gifford have joined me here today.

Thank you, Senator.

Senator SESSIONS. Well, thank you, and we are glad to have each
of you here. And it is a special day, I know, to be chosen and be
nominated by the President for this important position.

Mr. Tymkovich, the Founding Fathers believed that the separa-
tion of powers in a government was critical to protecting the liberty
of the people. Thus, they separated the legislative, executive, and
judicial powers into three different branches of government—the
legislative power being the power to balance moral, economic, and
political considerations and make law; the judicial power being the
power to interpret laws made by Congress and the people.
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In your view, is it the proper role of a Federal judge when inter-
preting a statute or the Constitution to accept the balance struck
by Congress or the people or to rebalance the competing moral, eco-
nomic, and political considerations?

Mr. TYMKOVICH. Mr. Chairman, thank you for that question.
You've raised an issue that’s a bedrock to our constitutional struc-
ture, the separation of powers doctrine. And as the Senator well
knows, we have three co-equal branches of government: the legisla-
tive, executive, and judicial branches.

I have had the good fortune in my career to serve or represent
all three branches of government at the State level and have a
keen and abiding sense of the proper role of those institutions with-
in that structure of government.

The job of the judiciary is to interpret the laws that have been
passed by Congress and apply them against our constitutional
framework. To do that, we have been given precedent from the
United States Supreme Court in interpreting the Constitution as
well as the guidance of Congress in enacting legislation within its
sphere of power.

Senator SESSIONS. Making law is a very serious matter. To make
constitutional or statutory law, the text of a proposed amendment
or statute must obtain a set number of formal approval by the peo-
ple’s elected representatives. This formal process embodies the ex-
pressed will of the people through their elected representatives
and, thus, raises the particular words of a statute or constitutional
provision to the status of binding law.

Would you agree that the further a judicial opinion varies from
the text and the original intent of the statute or constitutional pro-
vision, the less legal legitimacy it has? And is it the proper role of
a Federal judge to uphold the legitimate will of the people as ex-
pressed in law or to impose his or her view of what is wise or just?

Mr. TyMKOVICH. Mr. Chairman, a Federal judge has a solemn ob-
ligation to leave his personal views behind when interpreting an
act of Congress or the provisions of the United States Constitution.
The job of a lower court, inferior court, as the Tenth Circuit Court
of Appeals in our constitutional structure, is to apply precedents
that have been given to it by the United States Supreme Court and
try not to vary from the Congressional dictates as set forth in the
statutes that have been enacted by this body of Congress.

I’'ve had an experience representing the State of Colorado in var-
ious capacities and defending and interpreting State law and have
a keen understanding of the advocacy and the give-and-take that
goes into the legislative process and the importance that judges
apply the law that’s been passed by the legislative branches faith-
fully and according to the language and intent of the legislative
process.

Senator SESSIONS. In general, Supreme Court precedents are
binding on all lower Federal courts and Circuit Court precedents
are binding on the District Courts within that particular circuit.
Are you committed to following the precedents of the Supreme
Court and giving them full force and effect even if you personally
were to disagree with those precedents?

Mr. TYMKOVICH. I am, Mr. Chairman. It’s a critical part of our
system of government and the furtherance of the rule of law that
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lower court judges, such as the Tenth Circuit Court of Appeals, fol-
low the binding precedent of the United States Supreme Court.
And I'm dedicated to applying that important principle if I am for-
tunate enough to be confirmed as a Tenth Circuit judge.

Senator SESSIONS. And, just again, would you apply that decision
as the Supreme Court held even if you personally thought it was
a seriously erroneous opinion?

Mr. TymkoviCH. Even if I believed the Court was wrong, I would
apply that as binding precedent on the Tenth Circuit, yes, sir.

Senator SESSIONS. Well, I think that is an important principle.
We are government of laws and not of men or women or personal
opinion. And I think that is important.

Also, I would just note that judges, by being given the extraor-
dinary power of a lifetime appointment, we remove them from poli-
tics and the will of the people. Therefore, they must show restraint
and must allow the policy issues to be set by the legislative
branches. And if we do that right, we will continue to have this tre-
mendously wonderful rule of law that we have.

Senator Schumer, do you have any comments or questions?

Senator SCHUMER. Yes, I do. Thank you, Mr. Chairman.

First, I want to welcome Mr. Tymkovich and his family. On this
Committee it is well known we have lots of different views and dif-
ferent opinions, but I think one of the things that binds us to-
gether, it just warms everyone’s heart to see a family come from
all over, and friends, and we welcome you and are glad that you
are so joyful at your relative’s or friend’s nomination here.

I have a few questions about some of the issues here today. Mr.
Tymkovich, when you were the State Solicitor General, you liti-
gated the Romer v. Evans, the Supreme Court case that held that
a Colorado State statute violated the U.S. Constitution’s equal pro-
tection guarantees. And you have been extraordinarily critical of
the Supreme Court’s opinion in Romer v. Evans. You have called
the decision “an important case study of the Supreme Court’s will-
ingness to block a disfavored political result, even to the point of
ignoring or disfiguring established precedent.”

You have written that the case is “another example of ad hoc ac-
tivist jurisprudence without constitutional mooring.”

Will you please explain why you see Romer, a case that held that
the 14th Amendment’s equal protection guarantee protects the
rights of gays and lesbians and bisexuals as a case of judicial activ-
ism and unmoored jurisprudence?

Mr. TYMKOVICH. Senator, thank you for giving me the oppor-
tunity to clarify my role in the Romer v. Evans case.

As the Senator knows, as a State Solicitor General it is the job
of the Office of the Attorney General, of which I'm a member, to
defend State laws which have been enacted by our State legislature
or, in this case, by a popular initiative. And I might add that this
particular provision, like many in our State, are generated through
a citizens’ petition process, put on the ballot, and then put forward
to a statewide vote.

The officials of the State of Colorado and the office in which I
served had nothing to do with the development or the passage of
that law. However, once it’s enacted, that provision, like many oth-
ers that were on the same ballot, fall to the Attorney General’s Of-
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fice to defend. And as part of my role as State Solicitor General,
that was a provision that we were obligated to defend, our constitu-
tional duty on behalf of the State of Colorado.

I might note Governor Romer, our Democratic Senator, happened
to be the defendant in that case and understands what it’s like to
have an institutional obligation in those matters.

The issue in Romer v. Evans had to do with whether or not the
statewide provision could repeal or pre-empt certain gay rights
laws that had been enacted at the local level. Under the constitu-
tional jurisprudence at the time, we put forth what we thought
were the best arguments to sustain its constitutionality under a ra-
tional basis analysis, under the Federal Equal Protection Clause,
and various State law provisions.

On appeal to the Colorado Supreme Court, the Supreme Court
came up with a different analysis of what it believed to be the con-
stitutional problems with Amendment 2, namely, that it had an ef-
fect on the voting participation rights of an identifiable group, in
this case people’s characteristics based on their sexual orientation.

That issue was appealed to the United States Supreme Court in
really a bipartisan decision in our State. I don’t think there was
any question in the State of Colorado that it was an appropriate
case to be appealed to the U.S. Supreme Court, and I think that
it was a very controversial and divisive issue at the time, as I think
the Senator knows from reviewing my background. And the State
firmly believed that a United States Supreme Court decision would
bring legal closure to that provision.

During the course of that appeal, Senator, I want to say that I've
always firmly believed in the doctrine of judicial supremacy of—the
supremacy of the Federal Constitution even to a State provision
like Amendment 2. The rule of law applied in that circumstance
certainly was a vote of—a statewide vote of the people that it was
entitled to be tested against the Federal Constitution, which was
what the case was all about.

At the Supreme Court level, as the Senator knows, the Supreme
Court did find that it violated the Equal Protection Clause, and it
was declared unconstitutional.

I had the opportunity to participate in a symposium about a year
after the Supreme Court decision with a number of respected schol-
ars from around the country, many from the left, from the right,
from the middle, to critique the Supreme Court’s decision. And as
a part of my participation in that symposium, I prepared a Law Re-
view article that described the legal arguments for and against the
provision and what I thought the applicable legal standards should
be and how the Court employed the decisionmaking process in that
case.

Notwithstanding my observations about the way the Court’s deci-
sionmaking process was employed, Romer v. Evans is binding
precedent of the United States Supreme Court, and I wouldn’t have
any problem with applying it faithfully if I am fortunate enough to
be confirmed as a member of the Tenth Circuit.

Senator SCHUMER. But it is true that the Law Review article you
wrote, you were doing not in your official capacity—I don’t even
know if you were still in the Colorado Solicitor—were you in the
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Office of the Solicitor General at the time you wrote the article and
participated in the symposium?

Mr. TYMKOVICH. Senator, it was just as I was transitioning off.
I think the symposium occurred while I was in the late stages of
my tenure as Solicitor General.

Senator SCHUMER. Okay. But you wrote it—this was not—no one
was telling you to write this. This was not part of your duties as
a State official. Is that correct?

Mr. TyMKOVICH. No, the University of Colorado, my alma mater,
had the Byron White Constitutional Law Symposium, and this was
the issue, and they had asked me to present—

Senator SCHUMER. So these were your own opinions in this arti-
cle?

Mr. TyMKOVICH. Well, it was certainly my reflections on my ex-
perience in the case, and my co-counsel in the case, Jean Dubofsky,
also provided her experiences.

Senator SCHUMER. But this doesn’t seem to be a reflection of
what happened. I mean, you tell me if I am misinterpreting these
words. You said that you thought the Supreme Court ignored or
disfigured established precedents, and of most interest to me, at
least, and I think some others on the committee, you called it “an-
other example of ad hoc activist jurisprudence without constitu-
tional mooring.”

Now, you believe that, right?

Mr. TymkovVIiCH. Well, Senator, I think in the article I was de-
scribing what critics have described the decisionmaking process of
Romer v. Evans, and 1 wanted to come back to the symposium be-
cause I think the unanimous views of the members of the sympo-
sium, constitutional professors like Janet Haley and Larry Alex-
ander, had similar criticisms of the decisionmaking process.

So I certainly was not alone and in good company, left, right, and
center, in that symposium.

Senator SCHUMER. I am not arguing with you about the outcome
of the case, although we would probably—I agree with the outcome,
but I mean, I am not—at the moment I don’t want to get into a
discussion; I may a little later. But these were your views. I mean,
let’s just call a spade a spade. You were writing a Law Review arti-
cle, and you wrote very strong language. You weren’t saying “oth-
ers said.” You were the author, and you said, “is another example
of ad hoc activist jurisprudence without constitutional mooring.” I
am not asking if others agreed or disagreed. I am just asking, Was
that your opinion?

Mr. TymkovIicH. Well, I think I was describing the overview of
many critics, and certainly I think, Senator, one of the prerogatives
of a lawyer who’s had an opportunity to litigate a case of some
prominence—and this is a case that I lost, but the purpose of the
article was to present the arguments that were made in the lower
and appellate courts and why I thought the law should be applied
in a certain way. Certainly that position was not accepted by the
Supreme Court, but the purpose of the article was to present those
arguments as we presented them—

Senator SCHUMER. Okay. But was your personal opinion about
the case what you wrote at the time you wrote it?
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Mr. TYMKOVICH. My personal opinion was that we thought we
had a strong argument on the Equal Protection Clause which, Sen-
ator, was not accepted by the Supreme Court.

Senator SCHUMER. As you probably know, because I am sure you
have been briefed about this, my basic view here is that we ought
to know the basic judicial philosophy of the people who are before
us. And there has been too much of a—this is what the whole argu-
ment with Mr. Estrada is that my good friend Jeff Sessions
brought up, that he sort of refused to say how he felt, and he
hadn’t written any articles or whatever else. And I think that is—
you know, I truly believe it is your obligation to tell us your gen-
eral views, not about a specific case that might be decided in the
future, and it is our responsibility as part of the advise and consent
process that the Founding Fathers so wisely wrote into the Con-
stitution to get some of those views.

And so, you know, there is nothing wrong with your writing and
thinking, and there is nothing wrong, in fact, everything right with
your telling us what you think. And I do think that at least some
of us on this Committee think there is an effort now that nominees
shouldn’t tell us what they think. And my guess is they are asked
about what they think by a lot of other people as they move up the
process, and somehow when it comes to this committee, you are not
supposed to say anything.

So let me just ask you once again. You wrote—I don’t have the
context here. I don’t know if we have the article. But as I am told,
you didn’t say this is what other people say, this is what—you said
this is—you were arguing your own point of view about this case
after it had been completed. And it is a pretty strong view to say
that the Supreme Court exhibited “another example of ad hoc ac-
tivist jurisprudence without constitutional mooring.”

Just, you know, tell us candidly: Is that what you think? I am
not saying you won’t follow the law if you get to be a member of
thili very important Court of Appeals. But that is what I would like
to know.

Mr. TyMKOVICH. I think I answered the question, and I do be-
lieve that the statement in context applied to a range of critics of
the decision. But certainly I think the article speaks for itself that
I was critical of the decisionmaking process of the Supreme Court.
As the Senator knows, it is one case under the Equal Protection
Clause which generally applies a fairly deferential standard to
State legislative pronouncements. So in that respect, Senator,
that’s the basis of the criticism that I made of that case.

But as I've testified—

Senator SCHUMER. Okay. I appreciate your candor.

Mr. TymkovicH. —I accept it as precedent and it’s binding not
only on the Tenth Circuit, but—

Senator SCHUMER. I appreciate your candor, and I think that
helps in terms of, I think, not only me but some of my colleagues
here. Let me go on. Do I have a little time? Can I—

Senator SESSIONS. Your time is out, but if—

Senator SCHUMER. I won’t go to a second round.

Senator SESSIONS. Senator Chambliss has been here so faithfully.

Senator SCHUMER. Okay.

Senator SESSIONS. But if—
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Senator CHAMBLISS. How much longer do you want to go, Chuck?

Senator SCHUMER. Well, I have a few more questions.

Senator SESSIONS. Whatever you two agree would be all right
with me. If he says okay, if you don’t go too long—if you are going
to go a while, I think you ought to let him. But if you have got a
few more, just finish up.

Senator SCHUMER. Go ahead.

Senator CHAMBLISS. I am not going to be very long.

Senator SCHUMER. Go ahead, Saxby.

Senator CHAMBLISS. Mr. Tymkovich, just continuing along that
line, having practiced law for 26 years myself and tried hundreds
of cases, some of which I, like you, lost, it ain’t much fun to lose.
And I have found that practicing law is a lot like athletics. If your
heart is in it, you want to win. You emotionally get involved in
your cases. You believe your argument is right. You craft an argu-
ment irrespective of which side of the case you are on. And you
make that argument forcefully, as you obviously did in this case.
And I assume that you believed that your argument was a correct
argument and should prevail. Otherwise, you wouldn’t have been
doing your client justice, and I think it is only appropriate that you
were able to express yourself not just as an advocate for your client
but criticizing the decision. There is nothing wrong with that. And
my reading of what happened following this case—and I want to
ask you this. Is it a safe statement to say that the legal reasoning
that took place in the Romer case was very much criticized by both
liberals and conservatives? Is that correct?

Mr. TYMKOVICH. Senator, that is correct. There’s been, I think,
a range of academic assessment of that particular decision, that
particular ruling. And you also make a good point. Certainly in pri-
vate practice you have more luxury in picking the cases that you
might represent as a plaintiff or a prosecutor as a defender. In
State government, we don’t get to pick and choose our cases. We
represent them all whether we have a personal agreement or dis-
agreement with them. It’s our solemn duty to really play that role
in our State structure, and just like the U.S. Attorney’s Office rep-
resents acts of Congress, that’s our role as government lawyers at
the State level.

Senator CHAMBLISS. You have already been asked this once, but
I just want to let you reiterate the point. This case has been de-
cided. You were not successful in the case. Precedent has been set
by the Supreme Court. As a Circuit Court judge, if this issue comes
before you under whatever circumstance, are you prepared to fol-
low the mandate that was handed down by the Supreme Court?

Mr. TymMKOVICH. I don’t have any reservations at all, Senator.
Thank you.

Senator CHAMBLISS. Okay. The one thing, I guess, that bothered
me from time to time—and I ask this question of all of our Circuit
Court nominees—is that sometimes we see judges who tend to leg-
islate from the bench as opposed to interpret the Constitution. As
a member of the Circuit Court, will you make a commitment to in-
terpret the Constitution as you see the Constitution and based
upon the precedents set by the Supreme Court versus legislating
your opinions into decisions that you render?
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Mr. TYMKOVICH. Senator, I'll be sworn to follow the United
States Supreme Court as interpreted by the Supreme Court. That’s
my solemn duty as a Circuit Court judge if I am fortunate enough
to be confirmed and have no reservations whatsoever in applying—
in playing that role within our constitutional structure.

Senator CHAMBLISS. I think that was all, Mr. Chairman. Let me
make one...yes, I think that is it, Mr. Chairman. Thank you.

Senator SESSIONS. Thank you, Senator.

Senator CHAMBLISS. Thanks, Chuck.

Senator SESSIONS. Thank you for being with us.

Senator Schumer?

Senator SCHUMER. Yes, thank you, and I appreciate your cour-
tesy, as you always are, Mr. Chairman.

Senator SESSIONS. As you were when the shoe was on the other
foot.

Senator SCHUMER. Yes, indeed.

Senator CHAMBLISS. Mr. Chairman, I was on a TV show with
him last night, and I thought I had him convinced to switch par-
ties. But obviously I didn’t.

[Laughter.]

Senator SCHUMER. That is a long, hard road, Senator Chambliss.
Actually, we were on—what show? Chris Matthews, whatever it is
called. “Crossfire”? No.

Senator CHAMBLISS. “Hardball.”

Senator SCHUMER. “Hardball.” And we were working on some-
thing we agree with, which is to try and develop some system so
if, God forbid, a terrorist uses one of these hand-held stinger mis-
siles that our commercial airlines have a way of avoiding that, the
way our military planes do. It is really important. Thanks, Saxby.
Good to see you.

Okay. Let me ask you, Mr. Tymkovich—and I have asked this
question of all nominees, and all but one have basically given me
answers one way or another. Again, I don’t expect us to agree on
most of them. But given that you were pretty strong in your criti-
cism of Romer, records show that it was decided 6-3 with Justices
Scalia, Rehnquist, and Thomas dissenting; Kennedy, O’Connor, and
the other—in other words, the moderates on the Court tended to
vote—voted for the decision, the three conservatives against, the
four generally regarded as a little more liberal for it.

Anyway, so your criticism, which you should do—I think it is
good that you wrote these articles and push your point of view even
though I disagree with them. But you were pretty free with the
criticism of Romer. So could you please identify and discuss three
Supreme Court decisions that you are critical of or disagree with?
And I would like to hear about cases that have not been reversed
by the Supreme Court and on which you haven’t yet taken a public
position.

Mr.fTYMKOVICH. Senator, thank you for the question. It raises
sort of—

Senator SCHUMER. I am sure it comes as no surprise to you that
I was going to ask that one.

Mr. TYyMKOVICH. No, but it does raise a difficult circumstance for
a nominee in my position that may have the opportunity to apply
or have cases based on these types of precedent before it as a judge
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on the Tenth Circuit, if confirmed. So I'm a little reluctant to opine
on recent case law that may develop in my circuit or be an issue
before me.

Having said that, I think, you know, it would be fair for me to
say that when I was State Solicitor General, we had the oppor-
tunity to follow cases around the country closely that might affect
the State of Colorado. I can remember one in particular where the
State filed an amicus brief in support of a hate crimes law in Min-
nesota, the case called RAV v. St. Paul, and we urged the Supreme
Court in that case to uphold the constitutionality of a State provi-
sion in that regard. And part of the reason we did that was because
about at the same time we were defending in Colorado an ethnic
intimidation law—

Senator SCHUMER. And you personally agreed with that?

Mr. TYyMKOVICH. And I believe that the arguments that we pre-
sented to the Supreme Court through the amicus were, you know,
the better arguments and were reflective of the interests of our
State.

You know, having said that, I certainly don’t believe that it’s my
role to insert my personal views as a judge in this process. I need
to set aside the advocacy that we’ve taken in cases both in the pri-
vate practice and as government lawyers, and I'm firmly convinced
that I can set aside my personal advocacy in cases and be a fair,
impartial, and open-minded judge, if confirmed.

Senator SCHUMER. Right. But I would like still to repeat my
question here. You have answered one. You have named one. Name
two other—and I will say that you agree or disagree with. This
does not violate the canons in any way. These are already decided
cases. Law professors who are on the Supreme Court, prior Justices
who have had their records, everyone talks about these. And until
the last few weeks, so have just about all nominees that we have
asked. I ask this of judges I interview, you know, when we are
making decisions in terms of the judges in New York. Just last
week, I asked a nominee by the President for some cases that she
agreed with and disagreed with. She gave good answers. I am not
sure I agreed with her answers, but they helped me understand the
way she thinks, and that was very positive.

So why don’t you try to think of a couple of others that—this has
nothing to do with deciding future cases. This has to do with your
thoughts on jurisprudence, and as you know, nominees of Demo-
cratic Presidents on the courts vote somewhat differently than
nominees of Republican Presidents—not all the time. So it is not
simply that we have a machine, a legal machine that applies the
precedents in the same way. We know that. Everyone knows that.
Otherwise, we wouldn’t even need a Supreme Court or appellate
courts or whatever. We could just feed this into some kind of com-
puter.

So I just want to repeat my question of you. Can you name two
other cases or two cases you agree with or disagree with, cases that
have already been decided.

Mr. TymrovicH. Well, Senator, I think I've—

Senator SCHUMER. Have you ever discussed cases with other peo-
ple now that you are in private practice? Have you ever?
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Mr. TymrovicH. Certainly I have, and in answering your ques-
tion, I think I’ve mentioned, you know, two cases that I've been fa-
miliar with: the equal protection case that we discussed earlier, the
Romer case, and the hate crimes case. And, again, from a practi-
tioner’s standpoint, I advocate positions on behalf of clients. I did
have the opportunity in the last couple of years to try to apply a
case called Buckhannon v. West Virginia that has to do with a pre-
vailing party attorney’s fees claims in a 1983 context and had the
opportunity on behalf of a client to present arguments somewhat
different from the U.S. Supreme Court on that as a part of our—
as part of our presentation of that case.

Senator SCHUMER. Right. What do you think of the Buckley v.
Valeo decision? Do you think that one was correctly decided?

Mr. TYMKOVICH. Buckley v. Valeo is certainly binding precedent.

Senator SCHUMER. I understand. I am assuming that you will fol-
low precedent on the Tenth Circuit. You don’t have to add that.
What do you think of it? I personally think it is a rotten decision.

[Laughter.]

Mr. TYMKOVICH. Senator, it was certainly recently—

Senator SCHUMER. I am not trying to lead the witness, Mr.
Chairman. I am just showing him that we all have opinions on
these things, and he is too smart to be led, anyway.

Mr. TYMKOVICH. And, Senator, you know, certainly that was re-
affirmed last year in the Nixon v Shrink PAC.

Senator SCHUMER. I know you will follow it if you become a
judge. What do you think of it?

Mr. TymrovicH. Well, I had the opportunity as a practitioner to
try to apply it in an actual case in the Colorado Federal courts and
District Court and found it very difficult and challenging to apply
as a practitioner. It’s, I think, the longest decision in the annals of
the United States Reports. So it’s certainly a challenge for a practi-
tioner, and maybe an admonition for all of us to keep opinions to
a readable and understandable length. But—

Senator SCHUMER. Do you believe that the First Amendment pro-
tects someone’s right, you know, a multi-millionaire’s right to say
put a commercial on the air 417 times, as opposed to just getting
out their view? Because that was the basic—as you know, that was
the basic premise of Buckley, that the First Amendment said that
you could—if you had a whole lot of money, no limits were permis-
sible, that, A, the First Amendment protected that right, and, B,
it prevailed over the countervailing right—the countervailing no-
tion—it is not a right—of trying to see that money didn’t sort of
dominate our political system. That is why I disagreed with it. I
think there is a protection by the First Amendment, but no Amend-
ment is absolute. We all agree that you can’t falsely scream “Fire”
in a crowded theater. I think that was Justice Holmes who said
that. And that is a limitation on your—no? Well, one of our—it is
precedent.

Senator SESSIONS. I thought so.

Senator SCHUMER. You think it is Holmes? Well, Jeff and I
agree. See that? Let the recorder underline that, please, that Jeff
and I agree.

[Laughter.]

Senator SESSIONS. I will have to resign here.
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Senator SCHUMER. But, in any case, it is not an absolute right,
and that is why I thought the Court wrongly decided. Just give me
some thoughts on it, aside from the length of the opinion.

Mr. TyMKOVICH. Well, Senator, I think I was trying to do so. Cer-
tainly that case involved some very thorny issues of public policy
and the application of the United States Constitution to those
issues and has been binding precedent for some time.

As a practitioner and trying to apply that precedent, you know,
one thing I found is that the circumstances that underlie a case are
critical. And having briefed and presented trial evidence under the
Buckley case, I can appreciate as a trial lawyer at that level trying
to marshall facts and law to present the best case to the—

Senator SCHUMER. You have some skepticism about it.

Mr. TYMKOVICH. —trial court. And certainly I understand the dif-
ficulty in doing so, and I think the lesson I take from that as a
nominee to an appellate bench is that you really have to get into
the record, look at the briefs and arguments that will be presented
by the advocates in a case, and really approach an issue like that
with an open mind and a fair mind, realizing, of course, that it’s
our job to apply faithfully the precedent of the United States Su-
preme Court in those circumstances.

Senator SCHUMER. But would it be unfair to say you show some
skepticism towards that decision? Admittedly, you will follow it to
the letter of the law and the best of your ability once you are a
judge, but personally you are a little bit skeptical.

Mr. TYMKOVICH. I don’t think my personal views come into play
because I have to tell you—

Senator SCHUMER. That is where we disagree.

Mr. TYMKOVICH. —that as a practitioner I've had the opportunity
to apply precedent in that area and others. And sometimes it’s
easier said than done, Senator, as you know as a lawyer yourself.

Senator SCHUMER. Let me ask you about another case since—do
you have any others that you want to offer that you would agree
with or disagree with? We have talked about now three. You
named St. Paul.

Mr. TymkoviCH. Nothing additional, Senator.

Senator SCHUMER. Okay. Let me ask you then about Morrison,
a case you are familiar with, I presume, Morrison v. United States,
the VAWA case.

Mr. TYMKOVICH. Yes.

Senator SCHUMER. Okay. In Morrison v. United States, a 5—4 Su-
preme Court held that, despite years’ worth of hearings and well-
substantiated findings proving that violent crime against women
costs the country between $5 and $10 billion each year in health
care, criminal justice, and other social costs, Congress didn’t ade-
quately establish the effect of violence against women on interstate
commerce to justify the use of the Commerce Clause. The four Jus-
tices in the minority disagreed, arguing the Court should show def-
erence to Congress’ ample findings and uphold the Violent Against
Women Act as a rational response to the national threat posed by
gender-motivated violence.

The majority’s decision was criticized by many as a real overstep-
ping, judicial activism, something you criticized Romer for. And
Justice Breyer, who was one of the four Justices who dissented, he
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wrote that, “Since judges cannot change the world, it means that
within the bounds of the rational, Congress, not the courts, must
remain primarily responsible for striking the appropriate State—
Federal balance.”

Do you see Morrison as an incident of judicial activism? Again,
I know you will follow it.

Mr. TYMKOVICH. And, Senator, I will follow that and the other
binding precedent of the United States Supreme Court in this area.
Certainly the Court has applied the doctrine of federalism, which
has to do with the respective powers between the State and Fed-
eral Government. In recent years, through its case law—Mr. Chair-
man had mentioned the separation of powers doctrine as an ad-
junct to that.

As an attorney representing a legislative body, I certainly under-
stand some of the difficulties in the legislative process and cer-
tainly, while I haven’t worked for the Congress of the United
States, I understand the important fact-finding role of this body in
providing a basis and support for legislation.

Senator I think that it goes without saying from my experience
in the State of Colorado that a legislative pronouncement such as
VAWA has a presumption of constitutionality and is entitled to
great deference from the judicial branches in its applying of the
law to that—

Senator SCHUMER. Do you think the majority showed great def-
erence to the Congress’ finding in that case?

Mr. TyMKOVICH. I have not read that decision recently, Senator,
so I don’t have a good feel for exactly what arguments were made.

Senator SCHUMER. I will ask—

Mr. TYMKOVICH. So I can’t comment on that.

Senator SCHUMER. I would ask you to read it, and I will ask a
question in writing, just that specific question, if you don’t mind.

Mr. TyMKOVICH. Thank you.

Senator SCHUMER. Okay. I have one more, Mr. Chairman.

Ylou know, one other thing which is sort of interesting, obvi-
ously—

Senator SESSIONS. I am enjoying this. It is a good exchange be-
tween two good lawyers, and I am glad you are having—I would
like for you to have full time to ask your questions.

Senator SCHUMER. Thank you. I appreciate it.

Senator SESSIONS. Very interesting discussion.

Senator SCHUMER. Thank you, Mr. Chairman.

Just tell me a little—and I realize there are different constitu-
tional bases here. But the Romer case, basically the question was:
Should the State be allowed to overrule local law? It was a State
referendum that did so. So you are dealing with States to localities,
and I am not familiar with Colorado law. In New York, the local-
ities are creations of the State, and the State does have a lot of
benefit of the doubt against the localities.

Of course, Morrison was a case—or the whole federalism issue is:
What can the Federal Government do in terms of State law?

Do you think there are some differences between those two? The
analogy, you know, if we were doing an analogy in one of these
tests, they would say Federal is to State law as State is to local
law in terms of how much deference should be shown. Just give me
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some thoughts on that. This is not a case, just an interesting ques-
tion.

Mr. TYMKOVICH. It sounds like an SAT question, Senator Schu-
mer.

Senator SCHUMER. Yes, it does. My first job was working for a—
I went to Madison High School in Brooklyn, New York, and I had
to get a job when I was 14. That is when you could get working
papers. And I knocked on the door of a little office, and it was a
Madison High School teacher who was starting a new business.
And the business was training students to take the SATs. So for
3 years I ran the mimeo machine that laid out the preparatory ma-
terials, and I got very good at them. Actually, his name—I think
you probably even heard about him in Colorado. His name was
Stanley Kaplan.

[Laughter.]

Mr. TYMKOVICH. Sure, absolutely.

Senator SCHUMER. This was a little business with five people,
and I was sort of the go-fer. And he sold it to the Washington Post
for $50 million 20 years later. God bless America.

[Laughter.]

Senator SCHUMER. In any case—it is. I was thinking of the SATs.
But just give me your thoughts on that.

Mr. TYMKOVICH. Senator, it is an important question because it
has to do with sort of the relative sphere of decisionmaking, and
I think each State has a really different take on that so it is tough
to come up with a perfect analogy. Certainly in the State of Colo-
rado, we have a structure where the State Constitution, like the
Federal Constitution, is supreme, although we have a lot more
interaction between the local and State governments than you
would find a perfect analogy on the Federal model. And so we don’t
have the same type of federalism structure in our State Constitu-
tion that you see in the Federal one, but I think having said that,
there are some common themes, including the supremacy of state-
wide law to a local government, just like the supremacy of the Con-
stitution, both the Congress and the States as well as the suprem-
acy of Congressional laws on State government.

I think that is an important part of the dialogue between State
and the national legislature on the types of laws to pass and how
to accommodate local concerns. And I think that certainly my expe-
rience in State government is it’s important for this body to reach
out to the State governments to understand the effect of legislative
pronouncements on State and local governments and be sensitive
to that testimony as a part of their fact-finding basis.

Senator SCHUMER. And, again, because the Romer case was so
different because it was, as you say, a statewide referendum, but
would you say the same thing ought to apply with the States and
the localities, before a State does something they ought to go
reach—

Mr. TYMKOVICH. Without question.

Senator SCHUMER. Okay. One final question, Mr. Chairman. I
thank you. It is related. It is the same stream of thought here.

A few years back, you testified in support of the Tenth Amend-
ment Enforcement Act of 1996, which would have instructed the
courts to presume that all Federal laws were unconstitutional
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when they allegedly infringed on States’ rights. You endorsed re-
versing the normal rule that the Supreme Court presumes Federal
laws are valid under the Constitution and required Federal agen-
i:ies to severely limit their regulations when they pre-empted State
aw.

In your testimony in support of this bill, you objected to Federal
environmental regulations, Medicaid requirements, and the motor
voter law as too burdensome on the States. You also argued that
the bill should go further—this bill would be regarded by many as
pretty extreme, but you argued that the bill should go further and
require that all existing Federal regulations be terminated if they
did not comport with States’ rights principles.

Your testimony suggests to me, your testimony back then, that
you have a rather constricted view—“rather” would be understating
it, at least from what I have stated here—of the Commerce Clause,
of the Spending Clause, and of the 14th Amendment.

Can you tell us about that testimony? And what can you tell us
to allay our concerns that your personal views in terms of this fed-
eralism issue, which is a very important issue, are not—I am not
saying right or wrong, but if you had to line people up on this
issue, you would be sort of way over there on the State—at the far
end of the State side.

Mr. TYMKOVICH. Senator, thank you for the question regarding
the testimony. First, I might add that I was presenting the testi-
mony of the Office of the Attorney General, and the Attorney Gen-
eral was unable to testify personally on behalf of the—

Senator SCHUMER. Did you help write it? Did you help prepare
it? Or did you just read it because—

Mr. TYMKOVICH. Senator, I did not help prepare that testimony.
It was prepared by other staff within the Office of the Attorney
General, and I was presenting it on her behalf to this body.

I might add that I followed Senator Bob Dole, who was the pri-
nlloary sponsor of the bill at the time, and I want to add a few things
about it.

First of all, I think I respectfully disagree with some of the appli-
cation of the statute. As I understand it, it’s quite similar to Presi-
dent Clinton’s federalism order that he issued while he was in of-
fice, which asked Congress and the Federal agencies to look, listen,
and be sensitive about funding issues that would affect State and
local governments.

Senator SCHUMER. That is different than a presumption that a
law ought to be scrapped.

Mr. TyMKOVICH. Well, it certainly as applied would have a simi-
lar effect, and I think the historical context at the time, I think the
Senator probably appreciates that there were many concerns about
whether Federal mandates would be funded on State government
at the time, and I think that the testimony reflects some frustra-
tion that some of the States had, and the Attorneys General that
gppeared on the panel with me had similar examples from their

tate.

I might add that one of the experiences that the commentary
provided was, you know, this notion that States can be very inno-
vative in certain areas, including the environment regulation. And
in Colorado at the time, for example, we had two, what I think are
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very innovative environmental policies, and we were having trouble
with the Environmental Protection Agency from accepting those as
sort of alternative forms of regulation.

So one of the points that we wanted to make in the testimony
was that you ought not to stifle appropriate innovation below as a
part of the process.

Senator SCHUMER. Did you basically agree with the testimony
you gave? You seem to from your comments here.

Mr. TYMKOVICH. Senator, I was presenting the testimony of the
office.

Senator SCHUMER. I understand, but I am asking you personally.
Did you at the time personally agree?

Mr. TYMKOVICH. I think there were parts of that I did and parts
of it that I did not endorse. But I was the presenter for the Office
of the Attorney General. It was my job to present the testimony to
this body.

Senator SCHUMER. Okay. Thank you, Mr. Chairman. I appreciate
your giving me the extra time, and I want to thank you, Mr.
Tymkovich, for your answers and for your being here.

Mr. TyMKOVICH. Thank you.

Senator SESSIONS. Thank you, Senator Schumer.

Mr. Tymkovich, the Law Review article on the Romer case you
were asked about, let me ask you a few additional questions. It was
co-authored by you and two other people from the Attorney Gen-
eral’s office. Is that correct?

Mr. TYymMKOVICH. Yes, sir.

Senator SESSIONS. And were there other attorneys involved in
the litigation of the case also?

Mr. TYMKOVICH. They were involved in the litigation of the ap-
pellate proceedings before the Colorado Supreme Court and the
United States Supreme Court, yes.

Senator SESSIONS. And so you were explaining the position of the
State of Colorado?

Mr. TymrovicH. That’s correct.

Senator SESSIONS. And other States that joined in that brief.

Mr. TymrovicH. That’s correct.

Senator SESSIONS. You know, I was an Attorney General also,
and I just have to say with absolute clarity that an Attorney Gen-
eral has an absolute duty to defend the laws of the State which he
works for. There is no one else that can defend the State. There
was a referendum process established in Colorado, and Colorado
people voted in this matter, and you have an absolute duty to de-
fend that. And, frankly, I joined in one brief. There were seven
other States. I know California and Virginia joined in on that brief.
There was another brief in support of your position that had about
ten States joining it. So that was not an extreme position, in my
view.

With regard to the power of the State over the cities, as Senator
Schumer says, I assume it is true in Colorado that cities are crea-
tures of the State. Is that right?

Mr. TymkoVICH. That’s correct.

Senator SESSIONS. So it always struck me, when I heard about
the case, that the State of Colorado has the legal authority to state
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a State law that would pre-empt local municipal laws and ordi-
nances. Is that a factor in this case?

Mr. TymMrOVICH. That’s correct. If there is an issue of statewide
concern, it would pre-empt local provisions that would be contrary
to it.

Senator SESSIONS. And in one sense—I know there are a lot of
implications of the act, but in one significant sense, it seemed to
me, and I am sure to the other States who joined with you, that
this diminished State power vis-a-vis the cities, which they create,
is that a fair statement?

Mr. TymMKOVICH. I think that is. I think that’s very accurate, Mr.
Chairman.

Senator SESSIONS. So, you know, the Supreme Court ruling, in
fact, diminished the authority a State has over its creatures, the
cities. It was a tough case, and there has been a lot of criticism of
it.

You and your colleagues did not just volunteer to write this arti-
cle. You were asked to delivery a paper on the State’s arguments
and the Court’s decision at the Byron White Conference on Amer-
ican Constitutional Study. Is that correct?

Mr. TYMKOVICH. Yes, Mr. Chairman.

Senator SESSIONS. And there were a number of other speakers
and presenters at that conference?

Mr. TymMKOVICH. That’s correct.

Senator SESSIONS. So you didn’t just go out and call a press con-
ference to complain. You were asked to make a presentation in a
prestigious forum on this subject.

Mr. TymMKOVICH. That’s correct, Senator. We joined scholars from
around the country, as I said, also joined by the opposing counsel
in Colorado that handled the other side of that case.

Senator SESSIONS. But even in that article where you made some
criticism of Romer, you noted this, for those who are concerned
about the results of it. A lot of people wanted a different result, but
I think you were justified in defending the result that the people
of Colorado voted by referendum. But, at any rate, you said in the
article, did you not, “The Amendment 2 litigation is remarkable not
for its results but for the tangled jurisprudence” Does that indi-
cate that you were more concerned about the complexity of the
Court rulings than you were of the outcome of the case?

Mr. TYMKOVICH. It certainly was, Senator. We tried to present
the best arguments to support the amendment as representatives
of the State, and certainly I think the quote there reflects some of
my legal experiences as a part of that case.

Senator SESSIONS. And others at the symposium supported the
result of the Court’s opinion, but also, those who supported the re-
sult, some of them questioned the legal reasoning of that opinion,
did they not?

Mr. TYMKOVICH. Yes, they did, in no uncertain terms, Senator.

Senator SESSIONS. I have one example here. Professor Larry Al-
exander notes that at two important junctures in the majority’s
reasoning “the dog did not bark.” That is, important steps “in the
ordinary equal protection analysis were omitted.”
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Professor Lynn Baker writes that, “The majority reached the
right results, but for the reasons that it articulated only partially
or not at all.”

Akhil Amar, a respected liberal law professor at Yale, wrote the
following in a Law Review article supporting the Romer decision.
He said this—he supported the result. “Since Romer came down, I
have had many conversations about it with law professors and stu-
dents across the country. The initial consensus seems to be that
while Justice Kennedy’s language soared, Justice Scalia’s logic
held. Justice Kennedy won their hearts, Justice Scalia their heads.”

The New Jersey Law Journal editorialized, “We applaud the re-
sult in Romer. We regret the manner in which it was reached. The
dissent’s philosophy is clear, though wrong. The majority opinion
would have been far stronger and more convincing if it had been
forthright in explaining why Amendment 2 lacked a rational basis.”

Stewart Taylor, writing in the “Texas Lawyer,” found the deci-
sion “immensely inspiring and intensely troubling.” On the one
hand, he praised the result in the case, liked the result. On the
other hand, he faulted Justice Kennedy’s majority opinion for its
“crude, superficial, and evasive” reasoning. He went even further
in characterizing Justice Scalia’s dissent as “elegantly vitriolic”—
that is nice language. I am sure Justice Scalia was proud of that
comment—“pervasive with distortions”—but not that part—“and a
resort to bumper sticker jurisprudence.” He expressed concern that
the decision could “damage the Court’s moral authority and even
in the long run set back the cause of gay rights.” And he pleaded
with the Court to “try harder to ground its rulings in constitutional
language, theory, and precedent.” And was not that exactly what
you criticized the Court for, not grounding the opinion in the Con-
stitution?

Mr. TYMKOVICH. Yes, Senator, I think those excerpts reflect the
range of commentary on the result and the reasoning there, and
certainly our presentation was certainly in line with a lot of the
analysis of the case.

Senator SESSIONS. Well, it was a very, very interesting case and
had a lot of ramifications, and there has been a lot of criticism of
it. I don’t think you should be held up because of that.

I would mention this also. Even those who disagreed with
Amendment 2 understood the role of the State Attorney General in
defending the measure. The editorial page of the Denver Post,
which has been extremely critical of the amendment from the be-
ginning—in other words, they editorialized against its passage. Is
that correct?

Mr. TYMKOVICH. That’s correct, Senator.

Senator SESSIONS. Recognized that the State was required to de-
fend the measure. The Post also singled out you in praising the
State’s handling of the case. They said, “The Post was consistently
critical of Amendment 2, but we don’t fault Attorney General Nor-
ton”—now Secretary of Interior Norton, who was your Attorney
General at that time. Is that correct?

Mr. TYMKOVICH. Yes, sir.

Senator SESSIONS. “...for defending it vigorously. Once it became
part of the State Constitution, it was her sworn duty to defend it.”
And I agree with that.
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“For his part, Tymkovich fought doggedly and skillfully, losing
simply because no amount of advocacy could offset the legal weak-
nesses of the sloppily drafted and, at times, virtually inchoate ini-
tiative itself.”

Now, let me ask you: Did you write the initiative or have any-
thing to do with writing it?

Mr. TYMKOVICH. No, Senator. Nothing whatsoever.

Senator SESSIONS. And your office didn’t have anything to do
with it?

Mr. TYMKOVICH. None.

Senator SESSIONS. This was a group of people in Colorado that
put it together and got it out on the ballot for a vote.

Mr. TYMKOVICH. It’s part of our process of direct democracy, and
it can be very difficult to apply sometimes, as those comments re-
flect.

Senator SESSIONS. The Denver Post goes on to say, “In law, as
in poker, you have to play the cards you're dealt. We’'d say Norton
and Tymkovich played out their hands pretty well, considering they
held a pair of deuces.”

Well, that is what you have to do at times to defend the case,
but I thought it was a little better case than that, frankly. And so
did about 20 other States who supported Colorado in it. And I'm
not real—I think one reason the Court’s reasoning has been criti-
cized is if it were real easy to strike down that legally passed act
by the people of Colorado, maybe it would have been clearer. I
think it was a little bit difficult for them to justify their position,
and that is why their logic is not very clear.

Well, you know, I think Senator Chambliss was exactly correct.
You know, when you pour your heart in the case and you advocate
it and you believe in the State, later when you are in private prac-
tice and making a comment on it, if you have got a little enthu-
siasm there for your case, there is nothing wrong with expressing
it.

Now, Mr. Tymkovich, the attorney on the winning side of the
Romer case was Jean Dubofsky. Is that correct?

Mr. TYMKOVICH. Yes, Senator.

Senator SESSIONS. And she supports your nomination for the
tenth Circuit. Is that correct?

Mr. TyMKOVICH. That’s correct, Mr. Chairman. She submitted a
letter, along with several other former Colorado Supreme Court
Justices, including the author of the majority opinion at the State
Supreme Court level, Chief Justice Rovera, and—

Senator SESSIONS. Now, did the Supreme Court rule for or
against the referendum?

Mr. TymMkOVICH. The Colorado Supreme Court ruled against the
measure.

Senator SESSIONS. But even that Justice who wrote the opinion
against your view supports you. Is that correct?

Mr. TymkovicH. That’s correct, along with a number of other
Justices that were on the court at the time.

Senator SESSIONS. Now, Dubofsky was a former Colorado Su-
preme Court Justice, and certainly no right-winger. The Denver
Post described her as one of “a dwindling breed of unabashed lib-
erals.” There are few left. Some of them on my left right now.
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[Laughter.]

Senator SESSIONS. I don’t know how dwindling they are, but
they—

[Laughter.]

Senator SESSIONS. They are unabashed, I will tell you that, and
believe in and fight for what they care about daily.

Justice Dubofsky, along with a number of other former Colorado
Supreme Court Justices, has written a letter in support of your
nomination: “Based on our professional experience, we are of the
unanimous judgment that he is well qualified and most able to
serve as an appellate judge of the United States Court of Appeals.”
So we will put that letter in the record.

Justice Dubofsky also recognized—well, I will just finish. My
time is up. She has recognized that you were simply doing your job
as Solicitor general. She commended your performance. She says
the Colorado Attorney General’s Office “dealt with the case as well
as it could have.” She goes on: “In fact, Justice Scalia got upset
with him in oral argument because Tymkovich would not answer
the way he wanted you to answer the case.”

Well, those things happen in court, and that is what litigation is
all about.

Senator Feingold, I would recognize you.

Senator FEINGOLD. Thank you, Mr. Chairman, and especially
thanks to Senator Kennedy. I have almost 10 years’ seniority on
this committee, but I think he has got 4 times more than that. So
the fact that I get to go before him is greatly courteous of you, Sen-
ator Kennedy.

I would like to return to the same subject. First, congratulations
on your nomination.

Mr. TymMkOVICH. Thank you, Senator.

Senator FEINGOLD. I will go back to the issue of gay rights and
your involvement as Solicitor General of Colorado in the case that
led to the U.S. Supreme Court’s Romer v. Evans decision. As has
been discussed by Senator Schumer and Senator Sessions, you de-
fended the ballot initiative on behalf of the State of Colorado. It
was, I agree, your job to do that and I accept that. But I do want
to ask you a bit about what perhaps goes beyond the zealous advo-
cacy for your client, and this is the article that we are discussing,
the 1997 University of Colorado Law Review, that forcefully pre-
sents your view that laws against discrimination based on sexual
orientation in activities like employment, housing, and education in
places like Denver, Aspen, and Boulder somehow conferred special
rights or protections on gays and lesbians.

Let me ask you this: Do you believe that Title VII of the Civil
Rights Act of 1964, the landmark legislation prohibiting employ-
ment discrimination based on race, confers special rights on Afri-
can Americans?

Mr. TYMKOVICH. Senator, the anti-discrimination laws in Colo-
rado and at the Federal level are important protections to minori-
ties and others that have faced discrimination. So to the extent
that the baseline was no, you know, Federal or State protections
based on ethnicity or race, the addition of those laws to the legisla-
tive pronouncement provides a protection, an additional protection
that would not be available under the common law. So in that
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sense, certainly under Colorado law, additional protections are pro-
vided through the discrimination laws, and I might add that’s an
important part of the legislative process to identify and protect in-
justices out there.

Senator FEINGOLD. But what about my question? Does Title VII
of the Civil Rights Act of 1964 confer special rights on African
Americans?

Mr. TYMKOVICH. I’'m not sure exactly what you mean by “special
rights,” Senator, but I would say—

Senator FEINGOLD. Well, I am referring to the fact that your arti-
cle seemed to say that the Colorado law conferred special rights or
protections on gays and lesbians. I am asking you whether or not
Title VII of the Civil Rights Act of 1964 in that same spirit in your
view confers special rights on African Americans?

Mr. TYMKOVICH. No, Senator. I think it provides a civil remedy,
some laws provide a criminal remedy, on behalf of discrimination,
and certainly that’s the intent and purpose of those laws.

Senator FEINGOLD. In that same spirit, do you think that Title
VII wrongly protects Americans from employment discrimination
based on race, ethnicity, national origin, religion, age, disability, or
gender? Do you believe that an American who brings a claim of job
discrimination based on any one or more of these categories is
somehow enjoying special rights or protections?

Mr. TYMKOVICH. No, Senator. They're simply enjoying the protec-
tions that this body has provided to those particular groups.

Senator FEINGOLD. As you discussed in your article, you believe
that the Supreme Court was wrong to be hostile to the political de-
cision of a majority of Colorado voters who supported adoption of
the Colorado amendment. You state that Colorado voters made “a
seemingly good-faith policy choice.”

If I understand you correctly, you agree with Justice Scalia’s dis-
sent in Romer and believe that the Court improperly injected itself
into a political debate. Is that your view?

Mr. TYMKOVICH. Senator, that’s an excellent question, and I ap-
preciate the opportunity to clarify and reflect on the issue below.

As you know from your participation in this body, there are im-
portant issues of public policy debate that cross party lines or are
bipartisan and very difficult issues. In Colorado, the question of
whether or not to add sexual orientation to State and local anti-
discrimination laws has been a very important and ongoing polit-
ical debate in our State. And certainly Amendment 2 was in part
within that context and dialogue. And certainly many people re-
spectfully disagreed with the legislative pronouncement there, and
I think the point I was trying to make in those remarks and cer-
tainly in the case is that the courts were not a good forum for air-
ing sort of political or legislative policy-type arguments, and that
the courts are best able to address a constitutional principle when
they have the concrete facts and law before them and not sort of
rhetorical or legislative-type pronouncements.

The Amendment 2 case had a strong mix of sort of a policy de-
bate in that sense, and I think my comment was that the policy
debate and certainly the arguments we made to the courts is that
that would be better left to the political process.



256

Senator FEINGOLD. I am taking that as a yes, that you agree
with Justice Scalia that the Court improperly injected itself into a
Foli{‘gical debate. Do you believe that the Court should have—is that
air?

Mr. TYMKOVICH. Senator, I think Justice Scalia accepted some of
the presentation of the State, but they rejected others. So I don’t
wholly agree or disagree with the dissent in the case, but it does—

Senator FEINGOLD. Do you agree with that point?

l\gr. TyMKOVICH. —reflect some of the arguments that were
made.

Senator FEINGOLD. Do you agree with that point?

Mr. TymMKOVICH. I agree—the presentation that the State made
to the Supreme Court was that it was a policy debate and not sub-
ject to the Supremacy Clause of the equal protections. But, again,
as I testified earlier, that argument, that presentation was not ac-
cepted by the Court, and regardless of my personal views, I am
perfectly capable and willing to impartially apply that precedent.

Senator FEINGOLD. That isn’t what I am asking. I have asked
your personal view, and I take it that your personal view is that
the Court did the wrong thing here and improperly injected itself
into the political debate. I understand that you would follow the
law based on the Court’s decision.

Mr. TYMKOVICH. I would follow the law.

Senator FEINGOLD. Do you believe that the Court should have
given more consideration to the privacy, associational, and religious
rights of persons who do not condone homosexual behavior?

Mr. TYMKOVICH. Senator, the lower courts in Colorado had iden-
tified that there were religious and associational factors that would
be implicated by the laws that were pre-empted by Amendment 2.
I think, again, that that, as I've tried to explain in my previous tes-
timony, is part of the political give-and-take, the public policy give-
and-take in crafting a gay rights law that would accommodate cer-
tain interests, and certainly that’s part of the policy debate that
we've seen in our State. Certainly the Amendment 2 provision
would have required that debate to go at the statewide level, and
as I recall, even during the judicial proceedings on Amendment 2,
there was a move to enact a statewide initiative that would—

Senator FEINGOLD. Okay. I accept that, but I am asking you your
personal view. You are an expert on this. Do you think the Court
should have given more consideration—you, do you think the Court
should have given more consideration to the privacy, associational,
and religious rights of persons who do not condone homosexual be-
havior?

Mr. TYMKOVICH. Senator, I think that in that case, as others, as
an advocate, as a representative of my client, we were presenting
what we thought were the best arguments based on the applicable
case law—

Senator FEINGOLD. I am asking your view right now.

Mr. TYMKOVICH. —to the Supreme Court.

Senator FEINGOLD. I am not asking in your role as an advocate.
I am asking in your view should the Court have taken that more
into account?

Mr. TymKoOVICH. I think, as I've testified earlier, indicated in my
article, that I believe that we had strong arguments based on the
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e})l(isting precedent at the time and asked that the Court accept
that.

Senator FEINGOLD. Well, you seem to be refusing to give your
own view on this, and I don’t know why. This isn’t a pending case.
This is a case that was resolved by the Supreme Court. You have
strong opinions indicated I here, and I don’t understand why you
can’t give me your personal view.

Mr. TymkROVICH. I think I've reflected the views that we pre-
sented to the Court, and as I've testified—

Senator FEINGOLD. You did do that and that is all you have done,
and you are not answering my question.

Throughout our Nation’s history, proponents of racial discrimina-
tion have used the argument that they should be free to discrimi-
nate based on their privacy, associational, or religious rights. In
Brown v. Board of Education of Topeka, Kansas, the Supreme
Court injected itself into a contentious political debate where in
some parts of the country separate but equal schools were defended
to the point of literally spilling blood over the issue.

Do you believe that Brown v. Board of Education was wrongly
decided and that the Supreme Court should not have injected itself
into the policy question of maintaining school segregation?

Mr. TYMKOVICH. Senator, it’s an important question because cer-
tainly the history of discrimination in this country has had a very
mixed and very sorry record at times, and the Brown decision is
certainly a reflection of part of that history.

One of the reasons I went to law school was the influence of a
book I read about the Brown case called “Simple Justice” that
traced the history of the legal development from Plessy v. Ferguson
to the Brown decision, and a very powerful historical book about
the legal and social and ideological aspects of discrimination in this
country.

So certainly Brown is one of the cornerstones of American juris-
prudence, and certainly its foundation is a very important part—

Senator FEINGOLD. So you obviously don’t disagree with that de-
cision, and that is why 1 want to ask you: What is the difference
in your mind between African-Americans and gay people in terms
ofbfvglether laws protecting them from discrimination are permis-
sible?

Mr. TYMKOVICH. Senator, I think that it’s a very important part
of the public policy debate to analyze the rationale and the reasons
for a particular legislative judgment. I don’t sit here today as hav-
ing a legislative agenda. I do not. My goal as a Tenth Circuit judge,
if confirmed, would be to impartially and fairly and open-mindedly
apply the law. You're asking me for a legislative judgment, and I
certainly—

Senator FEINGOLD. No. I am asking you your personal opinion,
having studied this in law school, having the question of discrimi-
nation having been one of the inspirations for your going to law
school, and doing extremely well, I might add, and being a very dis-
tinguished lawyer. I am asking you what your thought process is
here. What is the difference between discrimination against Afri-
can-Americans and gay people?

Mr. TYMKOVICH. Senator, I think that, you know, again, to an-
swer your question from a public policy standpoint, I believe that
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this body, Congress, which has debated whether or not to add sex-
ual orientation to Title VII or to Federal law, and certainly the de-
bate at the State level would be to take the testimony and the ex-
periences of gay and lesbian Americans and apply that to the par-
ticular circumstances at work.

In Colorado, that’s an important dialogue that is ongoing about
to what extent the laws ought to be modified and changed to pre-
vent discrimination and violence and harassment against gay and
lesbian people. I support that legislative debate in our State. I
don’t think it’s appropriate for me to take a personal view to the
Federal bench, and I can commit to this body that I'd be able to
apply the discrimination laws faithfully and carefully as a Tenth
Circuit judge—

Senator FEINGOLD. Well, Mr. Chairman, my time is up, but let
me just say that I certainly respect Mr. Tymkovich and wish him
well. But this process where we can’t even get at sort of the
thought process of a nominee on something as simple and impor-
tant as how you relate discrimination against African-Americans to
the issue of discrimination against gay people, to me, Mr. Chair-
man, this is the problem we are having, that we are really not
being given a chance to examine how these individuals will simply
go through their thought process as judges, not whether there is
a right answer or a wrong answer, but how will they go through
the judicial process and how will they go through that thought
process.

I think that is legitimate, and, again, I respect you and certainly
you have tried to respond to me. But it makes it very, very difficult
to analyze, especially in light of the fact that this nominee wrote
an article, an extensive article about this very important subject,
and all T am trying to do is to get his thought process as it com-
pared to another body of law that he obviously thinks is valid.

So, with that, Mr. Chairman, I conclude and thank you and
thank Senator Kennedy.

Senator SESSIONS. Thank you. I know that what we really expect
out of a judge is not so much how they feel about the issue but how
they analyze the applicability or lack of applicability of the law. So
to that extent, their personal views on political or social issues are
a little less valid.

Senator FEINGOLD. I would just add on that point, I wasn’t ask-
ing for his personal views. I was asking for his personal view of the
logical relationship as a matter of law between discrimination
against African-Americans and gays. It was not literally his own
personal views about those subjects.

Senator SESSIONS. Well, you certainly have a right to ask that.

Senator Kennedy?

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman, and I
share the concerns that have been expressed by Senator Feingold.
I was here when we passed those civil rights laws in 1964, and I
can still hear the echoes of many of my colleagues who said that—
Norris Cotton, who was from the State of New Hampshire, people
have a right—if there is any freedom left in this country, such em-
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ployees will be congenial, promote good feelings with business. And
even former Senator Tower talked about employers, employees, any
freedom to speak or to act on the basis of their religious convictions
in terms of the issues on discrimination on the basis of race. And
there are other Senators. I am not meaning to embarrass these
other Senators, but on March 20th, another of our colleagues had
similar kinds of statements. Another very distinguished Senator,
this time from Florida, surely no outsider should be able to tell an
owner or manager who he must hire or who he must promote.
Then even our colleague Senator Ervin, the bill undertakes to con-
trol the thoughts of American people in respect to racial matters.

So many of us who have been here over a long period of time
have heard similar kinds of concerns expressed, as you have, in
terms of the extension of the protections for gays and lesbians. And
as the principal author of ENDA, it brings a lot of concern about
where you are going to come out. We have come very close to pass-
ing that law as an amendment to ensure that there wouldn’t be
discrimination on the basis of sexual orientation.

On that issue, it is about 60 percent, 65 percent of the American
people are basically for that, think ought to be evaluated on who
they are, not on the questions of their sexual orientation. So that
is why there is a lot of difficulty in trying to understand the fear
or unwillingness to say, well, if the Congress is going to make this
as a judgment and decision, I don’t have any problem or trouble in
terréls of enforcing that if that is going to be the judgment that is
made.

We have gone all through in the legislative considerations about
special rights, developed that debate and responded to it. But I
hear a lingering kind of unwillingness on your position to entertain
it. I heard the Chairman say that you were one of the co-authors
of the—I obviously respect your position as a State employee, but
we went on after that to talk about your position in the Law Re-
view article, which was one of three people. But I don’t see you dis-
associating yourself from anything that was in it, even though it
was written with others. So we obviously interpret that to be your
position as well.

I wanted to ask you—and I want to just give you an additional
opportunity if there is anything you want to respond to those kinds
of concerns that we, or at least I have in terms of considering, you
know, the nominee and whether those that would be able to come
before you would feel that they are going to get equal justice.

Mr. TYMKOVICH. Senator, thank you for that question. I think it’s
an important question, and I believe that those who know me the
best in Colorado and with whom I've practiced who endorse my
nomination to the Tenth Circuit firmly believe on a bipartisan
basis that I can be an effective and fair judge on the Tenth Circuit,
if confirmed.

I might add a couple of things about my experience that I think
might bear on your question, really two cases I wanted to mention.
One is a case called Hill v. Colorado that was an outgrowth of a
legislative concern that we had in Colorado regarding protests near
health care facilities. And I think, Senator Kennedy, you are aware
of the Federal Access to Clinics Act and either were the prime
SpONSor Or Major SPonsor.
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In Colorado, Congressman Degette, who was in the State legisla-
ture at the time, helped pass that bill on a bipartisan basis through
a very evenly split Colorado Legislature, and that provision was
immediately challenged as unconstitutional. At the time I was So-
licitor General, like with Amendment 2, it was an act of our legisla-
ture, act of our legislative branches, and the office defended that
provision. And we fortunately were able to prevail in the State
court and the Colorado Supreme Court level.

That case was a very important Federal case. It was appealed to
the United States Supreme Court after I had left the State govern-
ment, so my successor as Solicitor General ended up arguing that
casein the United States Supreme Court. And the United States
Supreme Court, I think on a 7-2 vote, ultimately upheld that case,
upheld that law in a case called Hill v. Colorado, which very im-
portantly clarified the ability to enact protective legislation in this
area.

And so I want to point out, Senator, that, you know, part of my
obligation as Solicitor General was to not pick and choose my cases
but to defend as well as we could cases, whether they came from
the legislature or from the people, and we thought we did an effec-
tive job on that.

The other issue I wanted to mention—

Senator KENNEDY. What was your role in that case?

Mr. TYMKOVICH. I did not argue the case directly but was in-
volved in the briefing on the policy development of that case.
Again, in my role, I have substantial involvement—Ilimited involve-
ment in a range of cases, but that certainly was an important case
at the time and had created some controversy at the time because
it was one of the few State laws that made this legislative deter-
mination at the time.

The other issue I wanted to make that bear on this question of
impartiality and open justice is the work that the office did while
I was Solicitor General in taking on a very difficult issue involving
the Martin Luther King holiday in our State. At the time I became
Solicitor General, we had had racial protests on the steps of our
Capitol in Denver, where I know you have been before, Senator,
and it was creating a very divisive situation because representa-
tives of white supremacists and Ku Klux Klan members were ob-
taining a parade permit to protest on Martin Luther King Day and
preventing the Martin Luther King celebrants from having the op-
portunity to celebrate that holiday on really the most visible forum
in our State.

To help defuse racial tensions in our community, the Attorney
General helped Governor Romer and the State develop regulations
that allowed for a very careful process on when and how you could
use that open forum, and as a result of those regulations, the racial
conflict that we had dissipated, and in the last 10 years we have
not had any problems in that regard.

So when I have had the opportunity to work on issues and
cases—

Senator KENNEDY. What was your role in that as well?

Mr. TyMKOVICH. It was also to assist the office in developing
those regulations and representing the State agencies in that re-
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gard. It certainly was part of a larger effort of other lawyers in the
office that undertook that representation.

Senator KENNEDY. One of the things that we look at in the con-
firmation process is judicial temperament, and an important part
of that assessment is whether you respect people’s views that differ
from yours. It is okay to disagree with someone, but we look at
whether you respect others’ legal views and whether you label any-
one who disagrees with you as having an improper motive or being
political. And it is especially important to evaluate your respect for
the Supreme Court cases with which you disagree because we are
assessing whether we can take you at your word when you promise
to follow both the letter and the spirit of the decisions of the Court.

With that in mind, I have some questions about the statements
that you made in the Law Review article that indicate a seeming
lack of respect for the Supreme Court and Justice Kennedy in par-
ticular.

You called the six-Justice majority opinion in Romer “an impor-
tant case study of the Supreme Court’s willingness to block a
disfavored political result, even to the point of ignoring or dis-
figuring established precedent.” You state the opinion is “cause for
great uneasiness about the health of self-government.”

That opinion was written by Justice Kennedy, hardly one of the
Court’s more ideological members, whom you criticize by name in
your article. Can you explain what you meant in calling Justice
Kennedy’s opinion political?

Mr. TYMKOVICH. Thank you, Senator, for the question. As I've
testified earlier, the purpose of the article was to reflect the argu-
ments that the State made in the appellate courts and under appli-
cable precedent, we believed that the arguments that we had pre-
sented would have sustained a finding of constitutionality. Obvi-
ously the Court disagreed and ruled against us. And, again, we be-
lieve that the Court had to address in a rather novel way the appli-
cation of the precedent that was argued below. And as I think I've
testified in answers to Mr. Chairman, certainly a number of aca-
demic criticisms of the opinion and analyses of the opinion have
reached a similar conclusion. I think there’s really a bipartisan and
non-ideological view about that.

And so my purpose in the article was to show the arguments that
we thought were presented under the existing case law that the
Court rejected—

Senator KENNEDY. Well, I hear that and you have expressed that
opinion while I have been here, and I apologize for missing the ear-
lier hearing. Both the Chairman and I are on the Armed Services
Committee, and we have Mr. Tenet over there, the head of the CIA.
So I was unable to be here earlier. But I have heard your com-
ments just generally about obviously the holding. But I am getting
to the nature and the choice of words that are being used, and
there is one thing about differing with a Supreme Court opinion,
but it does seem to me that using the words “important case study
of the Supreme Court’s willingness to block a disfavored political
result, even to the point of ignoring or disfiguring established
precedent,” and the opinion is “cause for great uneasiness about
the health of self-government.”
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When you are using those kinds of words and stating it to be po-
litical, it is more than just a general kind of difference with the
substance of the argument. I think that those particular words are
highly volatile, I would think, in terms of the criticism both of Jus-
tice Kennedy and of the Court itself.

Mr. TYMKOVICH. Senator Kennedy, I think I really pride myself
in my career of having the ability to, I think, demonstrate the abil-
ity to work across party lines as a lawyer. As you probably know,
I represented a Democratic administration. While I was Solicitor
General, Governor Romer was the chief executive of our State the
entire time I was in public service, and he has supported my can-
didacy. And I think as a result of that experience I had an oppor-
tunity to work with a lot of people across party lines to really do
the best possible job we could on behalf of the State of Colorado.

So I really believe that the bipartisan support of the people that
have worked with me in Colorado really speak volumes about their
view that I will have the ability to be a good judge, to be open-
minded and fair, and provide the applicable civility and tempera-
ment to the position if I am fortunate enough to be confirmed.

Senator KENNEDY. Okay. Thank you, Mr. Chairman.

Senator SESSIONS. Thank you.

Mr. TyMKOVICH. Thank you, Senator.

Senator SESSIONS. On the question of the—

Senator KENNEDY. I would say to the nominee, I just want to
congratulate you on the nomination. A number of people I have
known out there have also communicated with me their support for
your nomination.

Mr. TyMKOVICH. Thank you, Senator Kennedy.

Senator SESSIONS. Thank you, Senator Kennedy.

I notice that with regard to that brief, it looks like as many as
15 States actively participated in support of the position of Colo-
rado, including Massachusetts was on one of the briefs.

You wrote the “uneasiness about self-government.” Well, I think
that is a very nice lawyerly way to say it. I mean, that is not a
hot-head comment, that it creates “uneasiness about self-govern-
ment.” And I will tell you what I felt about it. The people of Colo-
rado passed an amendment, and the Supreme Court struck it
down. And they are unelected, and they denied the people the right
to have that statute that they passed become law.

Now, let me ask you this—I won’t go into that. We have got an-
other panel that is waiting.

Thank you very much, Mr. Tymkovich, for your testimony.

Mr. TymkovicH. Thank you, Mr. Chairman.

Senator SESSIONS. You have done an outstanding job, I believe.
You have an extraordinarily good record, and I would ask this: As
Solicitor General of Colorado—that was the position you held?

Mr. TymMKOVICH. Yes, sir.

Senator SESSIONS. That is a position chosen by the Attorney Gen-
eral to be in charge of appellate litigation for the State of Colorado.
Is that correct?

Mr. TymkOvVICH. That’s correct, Senator.

Senator SESSIONS. State Supreme Court or U.S. Courts of Ap-
peals and the U.S. Supreme Court.

Mr. TYMKOVICH. Yes, sir.
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Senator SESSIONS. And I would just say as a former Attorney
General, that reflects a sincere belief by Attorney General Gale
Norton, now Secretary of Interior, that you possess extraordinary
legal skills and an ability to articulate in the appellate courts. And,
of course, that is what you are seeking, the position that you are
seeking in the Court of Appeals. And this background and experi-
ence as Solicitor General for the State gave you an extraordinary
ability and opportunity to be active in a lot of appellate court cases.
Most lawyers in America would never have had that opportunity.
So you come here extremely well qualified, and I believe you should
be confirmed, and we thank you for your good testimony.

Mr. TYMKOVICH. Thank you, Mr. Chairman.

[The biographical information of Mr. Tymkovich follows.]
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SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES

I BIOGRAPHICAL INFORMATION (PUBLIC)

Full Name (Include any former names used.)

Timothy Michael Tymkovich

Address: List current place of residence and office address(es).

Residence
Broomfield, CO

Business

Hale Hackstaff Tymkovich, LLP
1430 Wynkoop, Suite 300
Denver, CO 80202

Date and place of birth.

November 2, 1956, Denver, CO

Marital Status (include maiden name of wife, or husband’s name) List spouse’s
occupation, employer’s name and business address(es).

Suzanne Lyon
Occupation: Writer
Suzanne Lyon Enterprises
1182 Clubhouse Drive
Broomfield, CO 80020

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and date degrees were granted.

The Colorado College -- 1975-1979; Bachelor of Arts, Political Science (May, 1979)
The University of Colorado School of Law -- 1979-1982; Juris Doctor (May, 1982)
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Employment Record: List (by year) all business or professional corporations,
companies, firms or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor or employee since graduation from college.

1979 - 1982: Farmers Union Mutual Insurance Co., adjuster;

1980: Continental Airlines, ramp agent;

1981: White & Steele; law clerk;

1982 — 1983: The Colorado Supreme Court (Aug.1982 -- Dec.1983), law clerk;

1983 — 1986: Villa Espana Partners, partner in real estate venture;

1983 - 1989: Davis Graham & Stubbs, associate;

1983 — 1986: Villa Espana Partners (partner in real estate);

1990 1991: Bradley Campbell Carney & Madsen, of counsel;

1991~ 1996: Office of the Colorado Attorney General (Jan. 1991 -- Nov. 1996),
Solicitor General;

1995 - 1996: Highwire, Inc. (partner in small company);

1996 - 1998: Hale Pratt Midgley Hackstaff Green & Laitos (aka Hale Pratt Hackstaff

Green Laitos & Tymbkovich), partner;

1997 - 2000: T2 Parters, real estate partnership, partner;

1998 - 1999: Hale Hackstaff Tymkovich ErkenBrack & Shih, partner;

1999 - 2001: Hale Hackstaff Tymkovich & ErkenBrack, partner;

2000: Suzanne Lyon Enterprises, secretary in spouse’s business;

2001: Tymkovich-Ibarra Joint Venture, partner in real estate partnership.
2002: HHT, LLC, real estate partnership, member;

2002: Hale Hackstaff Tymkovich, LLP, partner.

Military Service: Have you had any military service? If so, give the particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

None

Honors and Awards: List any scholarships, fellowships, honorary degrees and
honerary society memberships that you believe would be of interest to the
Committee.

American Law Institute, Fellow (2000)

International Society of Barristers, Fellow (2000)

American Bar Foundation, Member (2000)

Colorado Bar Foundation, Member (2000)

Scribes Award for Outstanding Student Note (1982)

Governor’s Task Force on Civil Justice Reform, Chair (1998 -- 2000)
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Columbine Review Commission, Counsel (1999 - 2001)
Managing Editor of the University of Colorado Law Review (1981 -- 1982)
Martindale-Hubbell Rating: AV

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of
any offices which you have held in such groups.

American Bar Association

American Bar Foundation

Colorado Bar Association

Colorado Bar Foundation

Denver Bar Association

District of Columbia Bar Association

Boulder County Bar Association

Jefferson County Bar Association

Faculty of Federal Advocates

Governor’s Task Force on Civil Justice Reform

Other Memberships: List all organizations to which you belong that are active
in lobbying before public bodies. Please list all other organizations to which you
belong.

Organizations that Lobby

American Bar Association
Colorado Bar Association

Other Memberships
American Bar Foundation

American Law Institute

Colorado Bar Foundation

Denver Bar Association

Lutheran Church of Hope

The Federalist Society

Colorado State Board of Ethics, Chair

Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

Colorado Supreme Court: 1982
U.S. Supreme Court: 1986

3
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Tenth Circuit: 1983
U.S. District Court, Colorado: 1983
U.S. District Court, E.D. Virginia: 1986 -- 1990 (lapsed, moved from jurisdiction)
U.S. District Court, D.C. 1986 - 1991 (lapsed, moved from jurisdiction)
Fourth Circuit: 1986

Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of
all published material not readily available to the Committee. Also, please supply a
copy of all speeches by you on issues involving constitutional law or legal policy. If
there were press reports about the speech, and they are readily available to you,
please supply them.

Comment, Referendum and Rezoning, 53 U. Colo. L. Rev. (1982);

T. Tymkovich, William H. Erickson, Colorado Supreme Court, Judicial Profile, 63 Den.
L. Rev. (1985);

T. Tymkovich, J.D. Dailey, P. Farley, A Tale of Three Theories: Reason and Prejudice in
the Battle Over Amendment 2, 68 U. Colo. L. Rev. (1997);

Report of the Governor’s Task Force on Civil Justice Reform (Co-Chair);
Colorado Testimony Concerning Tenth Amendment Enforcement Act of 1996 (March,

1996).

Health: What is the present state of your health? List the date of your last physical
examination.

Good. My last health exam was in October 2002,

Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appeinted, and a description of the jurisdiction of each
such court.

None.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and
(3) citations for significant opinions on federal or state constitutional issues,

4
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together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, please provide copies of the opinions.

Not Applicable.

Public Office: State (chronologically) any public offices you have held, other than
Jjudicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronelogically) any un sful candidacies for
elective public office.

Solicitor General, State of Colorado (Appointed, 1991-1996)

Legal Career:

a. Deseribe chronologically your law practice and experience after graduation
from law school including:

1. whether you served as clerk to a judge, and if so, the name of the
judge, the court, and the dates of the period you were a clerk;

1982 -- 1983: Law Clerk to Chief Justice William H. Erickson, Colorado
Supreme Court

2. whether you practiced alone, and if so, the addresses and dates;
I'have never practiced as a sole practitioner.

3. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the
nature of your connection with each;

1983 - 1991; 1996 - present:
Davis Graham & Stubbs, 370 17th Street, Suite 4700, Denver, CO, 80202,
and, 1200 19th Street, Suite 500, Washington, D.C., 20003 (1983 --

1990), associate attorney;

Bradley Campbell Carney & Madsen, 1717 Washington Ave., Golden, CO
80209 (1990 -- 1991), of counsel;

Hale Pratt Hackstaff Midgley Green & Laitos, 1675 Broadway, Suite
2000, Denver, CO 80202 (1996 -~ 1997), Partner;

5
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Hale Pratt Hackstaff Green Laitos & Tymkovich, 1675 Broadway, Suite
2000, Denver, CO 80202 (1997 -- 1998), Partner;

Hale Hackstaff Tymkovich ErkenBrack & Shih, 1675 Broadway, Suite
2000, Denver, CO 80202 (1998 -- 1999), Partner;

Hale Hackstaff Tymkovich & ErkenBrack, 1675 Broadway, Suite
2000, Denver, CO 80202 (1999 -- 2001), Partner;

Hale Hackstaff Tymkovich, LLP, 1430 Wynkoop, Suite 300, Denver, CO
80202 (2002 —~ Present), Partner;

1991 —~ 1996

Solicitor General, State of Colorado, 1525 Sherman St., Denver, CO
80202

b. 1. ‘What has been the general character of your law practice, dividing it
into periods with the dates if its character has changed over the
years?

2. Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

The general character of my law practice has had several phases. I first served as a law
clerk to the Chief Justice of the Colorado Supreme Court, where 1 developed expertise in
appellate practice and oral advocacy. My first job out of my clerkship was with a large Denver
law firm (over 200 lawyers). I practiced in the firm’s commercial litigation and appeals groups,
representing a variety of business and corporate clients on matters of trade regulation, antitrust,
securities regulation, federal matters and appeals. Typical clients included US WEST, United
Airlines, and Colorado National Bank.

In 1986, the firm asked me to rotate to its Washington D.C. branch office. In
Washington, my practice centered on antitrust and related trade regulation matters involving
private litigation and interaction with the Department of Justice antitrust division and the
Department of Agriculture. My practice with a smaller firm in Golden, Colorado centered on
commercial counseling (in the areas of trade regulation and compliance, environmental
compliance and insurance, and administrative matters). I also represented individuals in matters
involving employment and contracts.

From 1991 to 1996, 1 represented the State of Colorado as its Solicitor General. In that
capacity, I assisted the Colorado attorney general in representing state agencies in the state and

6
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federal courts, providing legislative assistance to the Colorado General Assembly, and as a
liaison to Colorado’s federal congressional delegation. I also represented the state in its
interactions with other states and its national trade association. My practice required supervision
of principally civil litigation and appeals involving the state. I personally argued a number of
appeals on behalf of the state in the Colorado Supreme Court, the Tenth Circuit, and two cases
before the United States Supreme Court.

Since 1996, I have been a partner in a Denver law firm (16-18 lawyers). My practice
centers on a wide variety of administrative and governmental matters in which I represent
individuals and companies in matters involving state licensing and regulatory issues. My
practice also has evolved to include a significant expertise in state and federal election matters,
and I have represented candidates and committees ranging from the Governor to state
representative officials to state-wide political parties. My election practice is before both
administrative agencies and in the federal courts. In addition, I continue a general civil
commercial and appellate practice. Clients have ranged from Great Qutdoors Colorado to Qwest
Corportation to Governor Owens’ campaign committee.

. 1. Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates.

1 have appeared frequently in courts and administrative tribunals as a part of my law
practice. Early in my career, I assisted more senior attorneys in a range of litigated matters,
appearing in civil jury trials, trials to the court, and appeals. As Solicitor General from 1991 to
1996, [ appeared on behalf of the state in civil trials to the court, and in both civil and criminal
matters in the state and federal appellate courts. I now frequently appear in court or
administrative tribunals as lead or co-counsel on matters.

2. What percentage of these appearances was in:
(a)  federal courts;
(b) State courts of record;
(c) other courts.

The following is a rough assessment of my trial practice:

a. federal courts -- about 30 percent
b. state courts -- about 35 percent
c. administrative courts -- about 35 percent
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3. What percentage of your litigation was:
(a)  civil-95%
(b)  criminal ~ 5% (during attorney general years)

My private practice has been wholly civil, with the exception of my time in the Colorado
Attorney General’s office where I participated in counseling state consumer protection and law
enforcement agencies on criminal or penal issues. [ also argued criminal appellate matters in the
Colorado Supreme Court, although I have not tried a criminal case at the trial court level. Asa
law clerk, I worked on a number of criminal appellate matters. In private practice, civil litigation
has been most of my practice.

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled) indicating whether you were sole
counsel, chief counsel or associate counsel.

The following are cases tried to verdict or judgment:

I have tried 26 matters to verdict or judgment, including adversary proceedings before
administrative tribunals. Of these cases I was sole counsel in 4, chief counsel in 16, and
associate counsel in 6. I have also argued as sole counsel in over a dozen appellate matters,
including cases in the United States Supreme Court (2), the Tenth Circuit (6), the Colorado
Supreme Court (9), and the Colorado Court of Appeals (4). Many cases (up to 100) settled prior
to trial.

S. What percentage of your litigation was:
(a)  civil
M) criminal

My litigation practice has been over 95 percent civil and less than 5 percent criminal.

18.  Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case, Also state as to each case:

{a)  the date of representation;

(b)  the name of the court and the name of the judge or judges before whom the
case was litigated; and

{c) the individual name, addresses, and telephone numbers of co-counsel and the
principal counsel of the other parties.

8
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1. Durham et al. v. Davidson, 60 F. Supp. 2d 1066 (D. Colo. 1999)(Sparr, J.)(1996-
2001). This case involved a six week trial to the court regarding the constitutionality of portions
of Colorado’s campaign regulation statute. I represented a set of plaintiffs in a consolidated
case. My clients included an elected member of the Colorado House of Representatives, the
Colorado Republican Party, the Colorado Libertarian Party, and a political consultant. The
plaintiffs substantially prevailed on a number of claims, and the statute was subsequently
amended to address the constitutional problems by the Colorado General Assembly.

Co-Counsel: Ed Ramey, Mark Grueskin, Issacson Rosenbaum Woods & Levy,
633 17" St., Suite 2200, Denver, CO, 80202, 303-292-5656;

Co-Counsel: James Bopp, One South, 6® St., Terre Haute, ID 47807-3510; 812-
232-2434;
State’s Counsel: Maury Knaizer, Elizabeth Weishaupl, Colorado Attormey
General, 1525 Sherman St., Denver, CO 80202, 303-866-3052;
Counsel to amicus: Robert F. Hill, 1441 18" St., Suite 100, Denver, CO 80202;
303-296-8100.

2. Davidson v, Durham et al., 236 F.3d 1174 (10™ Cir. 2000)(Kelly, Henry, Shadur,
J1.)(1999-2000). This appeal challenged the ruling in the Durham case cited above, The Tenth
Circuit upheld the district court’s ruling on issues on which the plaintiffs had prevailed and
reversed several rulings adverse to the plaintiffs. I was one of the counsel who argued the case
to the court. The parties represented and the counsel are the same as above.

3. Nebraska v. Colorado, 515 US 1, 115 S.Ct. 1933 (1995)(United States Supreme
Court)(1994-1195). This case is an original proceeding in the United States Supreme Court
(assigned to a special master) to determine compliance by Nebraska, Wyoming and Colorado
with the interstate compact among those states regulating water rights on the Platte River system.
I argued on behalf of Colorado before the United States Supreme Court on interim issues relating
to compact interpretation. The Court remanded the case back to the special master and it is still
pending.

Co-Counsel: Dennis C. Cook, Special Assistant Attorney General, Wyoming, 503
$ 3, Laramie, WY 82070; 307-745-7320;

Counsel to Nebraska: Richard Simms, P.O. Box 5250, Sante Fe, NM 87502; 505-
983-3880.

4. Romer v. Evans, 517 U.S. 620 (1996)(United States Supreme Court)(1992 1996).
This case involved a challenge to the constitutionality of a citizen initiated provision to the
Colorado Constitution enacted by the voters in the 1992 election. The provision restricted the
ability of state and local governments to enact legislation on the basis of sexual orientation. The
Colorado Attorney General is responsible for defending challenges to state constitutional
provisions, and I argued the case (along with the Attorney General) in the trial and appellate
courts. This case resulted in a two week trial to the court in 1993, two appeals to the Colorado
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Supreme Court, and a final appeal to the U.S. Supreme Court. The courts found the provision to
be unconstitutional because it created a barrier to beneficial legislation on the basis of sexual
orientation.

Co-Counsel: Hon. Gale A. Norton, 1849 C St. NW, Washington DC, 20240; 202-
208-7351.

Counsel to plaintiffs: Hon. Jean Dubofsky, 1000 Rosehill Dr., Boulder, CO
80302; 303-447-3510.

5. In the Matter of U § WEST Communications, Ine, Docket No. 99C-371T
(Colorado Public Utilities Commission)(Gifford, Hix, Maijkowski, J1.)(1999-2000). This matter
involved an adversary proceeding before the Colorado Public Utilities Commission. 1
represented US WEST, now Qwest Corporation, in a case involving compliance unfilled order
regulations, out of service repair intervals and other service quality benchmarks. I was co-
counsel in a week long trial to the Commission. The Commission imposed reparations on US
WEST and the matter was not appealed.

Co-Counsel: Kris Ciccolo, 1801 California, Denver, CO 80202, 303-672-2884
Opposing Counsel: Ann Botterud, Office of the Attorney General, 1525 Sherman
St., Denver, CO 80202, 303-866-3052.

Michelle Norcross, Office of the Attorney General, 1525 Sherman St., Denver,
CO 80202, 303-866-3052.

6. Claassen v. City and County of Denver, 2000 Colo. App. LEXIS 1875 (Adams
County, 1997-2001)(Judge Ensor){(Colorado Court of Appeals Nieto, Hume, Ruland, JJ.). This
case involved a group of homeowners whe live north of the new Denver International Airport.
The homeowners argued that the airport impaired the liveability of their homes because of noise
and other pollution from airport operations. After a one week trial, the court ruled that Colorado
{aw precluded a remedy even though it found evidence of noise impacts caused by aircraft. 1
represented the homeowners. The Colorado Court of Appeals affirmed the decision in 2000.
The case is currently pending before the Colorado Supreme Court on the correct legal standard
for airport noise cases.

Co-Counsel: Allan L. Hale, 1675 Broadway, Denver, CO 80202; 303-592-8700;
Counsel to Denver: Nick Pijoan, 8500 Pena Boulevard, Denver, CO 80209, 303-
342-2200,

Patricia Tisdale, 1700 Lincoln St., Denver, CO 80203; 303-866-0200.

7. AT&T v. US WEST Communications, In¢,, Docket No. 99F-404T (Kirkpatrick,
1.)(1999-2000).This case involved a challenge to my client, US WEST, and its provisioning of
wholesale telecommunications services under state and federal law. After a three day trial, an
administrative law judge held that AT&T failed to show any violation of Colorado law for the

10
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provisioning of wholesale telecommunications services, and that any complaints under the
federal telecommunications laws should be brought in the Federal Communications
Commission. AT&T chose not to appeal the court’s ruling.

Co-Counsel: John Munn, 1801 California, Denver, CO 80202, 303-672-2884;
Counsel to AT&T: Letty Friesen, 1875 Lawrence St., 15™ Floor, Denver CO
80202, 303-298-6166.

8. People v, Ickler, 877 P.2d 863 (Colo. 1994)(Colorado Supreme Court). In this
appeal, Dalvin Ickler, a convxcted sex offender, sought probation without attending court ordered
therapy. The trial court had revoked probation, but the Colorado Court of Appeals agreed with
Ickler, and the court ordered him to be set free without appropriate counseling. I represented the
people and argued the case in the Colorado Supreme Court, which held that the trial court could
properly condition probation on the successful completion of sex offender counseling.

Counsel to defendant: Harry Holmes, 323 3" St., Longmont, CO 80501; 303-776-
7113,

9. United States v. Colorado, 87 F.3d 1161 (10™ Cir. 1997)(Tacha, Holloway,
Briscoe, J1.)(1996). This appeal in the Tenth Circuit involved a procedural challenge by the
United States Department of Justice to Colorado’s requirement that federal prosecutors abide by
Colorado ethical guidelines in prosecutions in this state. The federal government alleged that
they should be held to a lesser standard than state law required. I argued the case on appeal. The
Court held that the United States was entitled to a hearing on the merits.

Counsel for the United States: Thomas M. Bondy, US Department of Justice, 950
Pennsylvania Ave. NW, Washington DC 20530; 202-514-0287.

10.  Falls City Brewing Co. v. Vanco, No. 81-1271 (Federal District Court for the
Southern District of Indiana)(Holder, J.)(1986-89). This matter involved a major challenge to
business practices under the federal Robinson-Patman Act, which prohibits price discrimination
that harms competition. I represented Falls City, a long time brewer in the Midwest, located in
Louisville, Kentucky. The case had been tried and appealed previously to the United States
Supreme Court. We represented Falls City at a trial on remand to determine whether any
discrimination occurred. The case settled on the fourth day of trial.

Lead Counsel for Falls City: Howard Adler, 815 Connecticut Ave., NW,
Washington, DC 20006; 202-452-7000.

Counsel for Vanco: John T. Cusack, Quaker Tower, Suite 3400, 321 North Clark
St., Chicago, ILL. 60610; 312-644-3000.

19.  Legal Activitics: Describe the most significant legal activities you have pursued,
including significant litigation which did net progress to trial or legal matters that
did not invelve litigation. Describe the nature of your participation in this question,

Il
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please omit any information protected by the attorney-client privilege (unless the
privilege was waived).

1. Solicitor General, State of Colorado:

From 1991 to 1996, | had the privilege of representing the State of Colorado in a wide
variety of civil and criminal matters. As Solicitor General, I had the opportunity to promote
reform to state criminal, consumer protection and antitrust laws, and to help represent the state
and its citizens in cases involving state government. As government lawyers, the office helped
assert a belief that lawyers can and must be civil in their dealings with opposing counsel and the
courts, and that government lawyers owe a special respect for the rule of law and the fair
administration of justice. The office advocated that the state can take a lead in legal reform and
the proper administration of the legal justice system.

2. Co Chair, Governor’s Task Force on Civil Justice Reform;

In 1999, Governor Owens of Colorado asked me to co-chair a task force whose mission
was to examine and recommend improvements to Colorado’s system of legal justice. The task
force met over an 18 month period. As a result of its deliberations, the task force came up with a
series of recommendations to improve the efficiency of the administrative law process, including
the role of persons not represented by counsel, establish experimental business courts, and
increase the number of trial judges in the state. In the 2001 legislative session, a number of these
recommendations have been introduced, and I believe will be enacted into law.

3. Counsel to the Columbine Review Commission:

The Columbine Review Commission was established by Governor Owens to review the
fragic shootings at Columbine High School in 1999. The Commission’s mission is to review the
response of law enforcement, emergency personnel, and hospitals to situations involving mass
trauma and to recommend changes to then existing protocols. The Commission also reviewed
school safety issues, school culture, and juvenile justice matters.

4. Agsistant to Chief Justice and Governor in judicial selection process:

As Solicitor General, I acted as the Attorney General’s delegate to the judicial selection
process. I assisted the Chief Justice of the Colorado Supreme Court and the Governor’s delegate
in identifying and selecting members of the numerous judicial nominating commissions whose
job it is to interview and recommend potential nominees to the Governor for appointment to
Colorado’s state courts. Colorado has a nationally recognized nonpartisan judicial selection
process that has been emulated in a number of states. The three top judicial and executive
officers select members who then select potential nominees for the governor’s ultimate selection.

12



276

We selected high quality members whose judgment will be critical for identifying the best
qualified people for the state court bench.

5. United States v, Denver (as law clerk):

T had the opportunity to work as a law clerk with Justice Erickson on a significant water
rights case that is still a leading authority on western water rights. The case resolved a number
of complicated issues of first impression concerning the accommodation of federal lands, state
water appropriation rights and private property. The case is still an important precedent on
federal reserved water rights. The United States chose not to appeal the case to the United States
Supreme Court, and there has been no superseding precedent on the many issues addressed in the
lengthy opinion.

6. Legislative reform to Colorado’s antitrust and consumer protection laws;

1 had the opportunity to take a lead in working with the Colorado legislature in reforming
the state’s antitrust laws in 1992. The antitrust reform led to the first major amendments to the
antitrust laws in over 20 years, and brought Colorado law in line with modern antitrust
jurisprudence. I also assisted the legislature in analyzing proposed amendments to the state’s
consumer protection laws to aid credit reporting and hearing aid consamers.

7. Legisiative Practice:

Since 1996 1 have developed a widely recognized expertise in legislative and election
matters. I have assisted numerous candidates and political parties in election law compliance. In
addition, I have represented clients before courts and administrative tribunals on election
matters. My practice has included a constitutional challenge to overly broad provisions to
Colorado’s campaign regulations, and subsequent (unpublished) testimony before the state
legislature on amendments to the state law. I have worked with others in providing election law
compliance seminars.

13
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18 FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits
which you expect to derive from previous business relationships, professional
services, firm memberships, former employers, clients, or customers. Please
describe the arrangements you have made to be compensated in the future for any
financial or business interest.

1 have a right to a portion of any income derived from accounts receivable generated
while I was a partner at my current firm (Hale Hackstaff Tymkovich, LLP) pursuant to the
partnership distribution agreement. Generally, that agreement gives me a right to one-third of
any receivables after expenses. Ibelieve the accounts receivable are approximately $600,000, as
of December 31, 2002, with expenses of approximately $100,000. I have a one-fourth claim on
the value of the accounts receivables as of the date of my departure. That value has not yet been
determined. Any payments would be distributed within five years. I have a profit sharing plan
(less than $20,000) that would be rolled over to an IRA.

2. Explain how you will resolve any potential conflicts of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present
potential conflicts-of-interest during your initial service in the position to which you
have been nominated.

If confirmed, I will resolve any potential conflicts of interest by strictly adhering to the
rules and opinions interpreting the Colorado Code of Professional Conduct and the Federal Rules
of Judicial Conduct. I will first consult any applicable rule in analyzing a potential conflict, and,
as necessary, consult with ethics officers available to members of the federal judiciary. 1
anticipate that the categories of potential conflicts arise primarily from cases or matters I am
currently handling, or that my firm is handling but in which I am not directly involved. There
may be certain matters involving the State of Colorado (matters arising from the Columbine
shootings) and the United States Department of the Interior (matters arising from transition
services) that could create a conflict or the appearance of impropriety. With respect to any
financial interests I may have, I will consult the Federal Rules of Judicial Conduct to determine
the proper course in analyzing potential conflicts.

3. Do you have any plans, commitments, or agreements to pursue outside empleyment,
with or without compensation, during your service with the court? If so, explain.

I have no plans, commitments or agreements to pursue outside employment while a
member of the court.
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4. List sources and amounts of all income received during the calendar year preceding
your nomination and for the current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents, honoraria, and other items
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See attached copy of the forms required by the Ethics in Government Act of 1978.

s. Please complete the attached financial net worth statement in detail (add schedules
as called for).

See Attached net worth statement and schedules.

6. Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

I have been a campaign treasurer (1990 to Attorney General candidate), and counsel to
various state office campaigns (Governor Bill Owens (1998), Rep. Rob Fairbank (2000), Rep.
Joe Nunez (1998), Congressman Tom Tancredo, (1998)). In addition, I was general counsel to
the Colorado Republican Party from 1998 to 2001. I resigned from that position in January,
2001.

15
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. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional worklead, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time deveted to each.

I would describe my activities on pro bono matters as covering several phases in my
career. First, early in my career my volunteer activity centered on representing disadvantaged
individuals with specific legal problems. In 1984 I represented a young woman (age 29) who
desperately needed assistance in a domestic court regarding custody of her granddaughter. Her
daughter, the mother of the child, was only 15 years old and was not yet capable of rearing the
baby. The case was resolved through a mediated settlement in Denver County Court, and took
50 to 100 hours of my time between 1983 and 1986. I handled other pro bono matters through
the Denver Bar Association’s Thursday Night Bar program, a program that supplied lawyers on
a regular basis to answer common questions regarding landlord/tenant, domestic relations, and
debt collection issues. I cannot recall the exact number of hours worked on these matters over
the years.

I also represented a minor state political party (the Prohibition Party) in the early 1980s
that had a civil rights complaint against the State of Colorado regarding access to the ballot.
After we filed a federal court complaint, the State realized its vulnerability to our claims and
legislatively corrected the statute that we believe injured our clients. This matter took several
hundred hours in the early to mid 1980s.

Also, in the mid 1980s, I volunteered substantial time to a Colorado Bar Association
program that celebrated the bicentennial of the Constitution. I led a committee that drafted a
number of symmaries of constitutional law or legal history that were made available for
publication in smaller newspapers around Colorado. During the early 1990s I was in public
service as Colorado’s Solicitor General.

In recent years, I have devoted a large amount of time (several hundred hours in 1999
and 2000) to several matters. The first is the Governor’s Task Force on Civil Justice Reform.
The governor appointed me as co-chair to the Task Force in 1998. We then selected a group of
over 60 prominent lawyers, government officials, business leaders, citizens, and judges to blue-
ribbon panels to look at improving the administrative law system, access to the courts by the
poor or self-represented, specialty courts, and judicial delay. The Task Force issued its report in
2000 and the report has been the basis for substantial legislative attention (with several bills
pending to implement the recommendations) and executive action through executive order,

1 have also volunteered substantial time as chair of the State Board of Ethics and the
Columbine Review Commission. 1 was counsel to the Columbine Review Commission, which
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reviewed the Columbine High School shootings and made recommendations regarding the
public response to the tragedy and possible steps to address school violence and juvenile crime.
These two projects have taken hundreds of hours over the past two years.

2. The American Bar Association’s Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or religion. Do you currently
belong, or have you belonged, to any organization which discriminates -- through
either formal membership requirements or the practical implementation of
membership policies? If so, list, with the dates of membership. What you have
done to try to change these policies?

1 do not belong and have never belonged to an organization that, to my knowledge,
discriminates on the basis of race, sex or religion.

3. Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning te
end (including the circumstances which led to your nomination and interviews in
which you participated).

Colorado’s two senators have established a selection commission to review applicants for
federal district court vacancies. The Commission has not reviewed applicants for the Tenth
Circuit. 1 have interviewed with the Office of the White House Counsel and representatives of
the Department of Justice, and have responded to the FBI questionaire and interviewed with the
FBI. T have long been interested in serving on the Federal Bench, and expressed my interest to
the White House counsel in early January 2000.

4. Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could reasonably
be interpreted as asking how you would rule on such case, issue or questions? If so,
please explain fully.

None.

S. Please discuss your views on criticism involving judicial activism:
The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both pepular and academic criticism that alleges that the
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judicial branch has usurped many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activism” have been said to include;

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

¢ A tendency by the judiciary to impose broad affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in
the manner of an administrator with continuing eversight
responsibilities.

The nature and role of the federal courts have been debated since the founding of the
United States. James Madison wrote first in The Federalist about the judiciary as the “least
dangerous” branch of the new federal system -- institutionally it would have to rely on reason
and judgment rather than force or fiscal constraint to accomplish its mission.

The federal courts play a vital role in interpreting the laws of Congress and the
Constitution. When some critics comment on judicial activism they are really addressing the
uniquely judicial task of interpretation, and the resulting remedies that flow from a finding of a
statutory or constitutional violation. The federal courts have relied on a number of key tools in
aiding them in resolving disputes in discrete cases before them -- ripeness, standing, stare
decisis, abstention, and comity. All of these tools require the courts to understand and apply
their authority in a way that recognizes the scope and power of co-equal branches at the federal
level, and of the states vis-a-vis the federal government. The norms of judicial interpretation do
much to ensure that the courts occupy their appropriate place in a well-functioning national
government.

These “rules of the road” for federal courts help the courts maintain their proper role
within the federal system. The courts are at their strongest when they resolve concrete problems
for parties with specific allegations of injury. Then the courts can interpret laws as enacted by
Congress or authority as exercised by the President or executive branch, and apply faithfully the
Constitution and the Supreme Court precedent that construes it.
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A healthy respect for separation of powers and federalism ensures that the courts act on
matters that truly implicate federal law (or diversity jurisdiction where appropriate), and not
matters left to other branches of government. The canons of interpretation aid the courts and
reassure the critics that courts are objectively applying the law as it has been enacted by the
legislature, and not basing decisions on subjective or personal preferences.

In sum, the current debate over the scope and role of the federal courts contains the
echoes of the debate that started over 200 years ago when the founders established the federal
system. The courts -- like Congress and the President -- function best when they understand not
only their power, but their limitations. The historic independence of the judiciary in our system
brings with it a special responsibility of deference to the political branches and the lawmaking
process. The courts are most respected when they apply the law and precedent to concrete
parties before them and respect the institutional role of the legislative and executive branches,
and the state governments.
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Senator SESSIONS. We will take a 3-minute recess and get ready
for our next panel, and you can move on up and take your seats.

[Recess 12:02 p.m. to 12:07 p.m.]

Senator SESSIONS. Ladies and gentlemen, if you would stand, we
will do the oath. Do we have everybody or are we missing—no, we
have everybody. If you would raise your right hand and take this
oath. Do you swear that the testimony you are about to give before
the Committee will be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge BREEN. I do.

Judge STEELE. I do.

Mr. VARLAN. I do.

Mr. STANCEU. I do.

Judge HORN. I do.

Senator SESSIONS. Please take your seats.

I congratulate you again on being nominated for one of the most
significant offices an American can have, to receive the support of
the President and your State Senators, and now you are seeking
the support of the United States Senate in the confirmation process
to be a Federal judge. That is a great, great honor, and I know that
from what we have learned from your background that you are
worthy of it. You have been reviewed by the American Bar Associa-
tion. First, of course, the administration has reviewed and the De-
partment of Justice has reviewed your qualifications. The FBI has
done a full-field investigation and background check on your back-
ground, your integrity and competence and ability and see if there
are any problems there. The American Bar Association has rated
you qualified for the position after doing the extensive work that
they do.

For those of you who may not know, the Bar Association requires
nominees to submit a large number, I think as many as ten cases
that you have litigated that are important, and the nominee has
to list all the attorneys that were involved in that case, and the
ABA goes and interviews them as well as the judges who may have
presided over the case. And so they do intensive work. And then
we at the Senate, through the staff here, review the nominees. We
receive letters of support, and you have mostly gotten support for
you for sure, and any questions that arise, and then we have this
public hearing and you go forward.

The Senate is very busy now. We are at the last minutes of an
appropriation process. We also have Armed Services going forward.
We have the review of the Space Shuttle disaster going on and de-
bate on the floor continuing on the Estrada nomination, and a
number of members here are there. So that would explain some of
the absences that we might otherwise not see today.

Let me start off with general principles. First let me ask each of
you if you would like to make an opening statement, and I would
be pleased if you would identify any family members or friends
that you have here.

Judge Breen, would you like to start?
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STATEMENT OF J. DANIEL BREEN, NOMINEE TO BE DISTRICT
JUDGE FOR THE WESTERN DISTRICT OF TENNESSEE

Judge BREEN. Thank you, Mr. Chairman. Let me first of all
thank you and the other Committee members for considering my
nomination on today’s hearing. I would like to also, if I could, pub-
licly thank Senator Frist and Senator Alexander for their support
and kind words on my behalf.

If I might, I would like to introduce a lady that I know quite well
and who has traveled with me here. We are celebrating our 30th
anniversary this year. My wife, Linda, who is seated here behind
me, and she is certainly here in my support.

I would also, if I might, although they weren’t able to be here,
my two sons. One is Daniel in Memphis, working in Memphis, Ten-
nessee, and the other, Phillip, is in Orlando, Florida. He is in
school there, and certainly they are very supportive of me as well.

With that, sir, I do not wish to make, other than that, an open-
ing statement at this time, sir. Thank you.

Senator SESSIONS. Thank you.

Judge Steele? I am glad to see your wonderful wife, Linda, here
and your family. Please introduce who you have.

STATEMENT OF WILLIAM H. STEELE, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF ALABAMA

Judge STEELE. Thank you, Mr. Chairman. I am extremely grate-
ful and honored for this opportunity to participate in this impor-
tant constitutional process. I also would like to publicly express my
gratitude to you and to Senator Shelby, who made the kind re-
marks on my behalf earlier, and also to President Bush for nomi-
nating me to this position and having confidence in my ability to
serve as a district judge for the Southern District of Alabama.

I am honored today to have many members of my family and
some friends here that I would like to introduce. First of all, my
wife, who is also my dance partner, my hiking partner, and my
golfing partner, and my best friend for the last 32 years, Linda.
Thank you.

My mother, Martha, who is a member of Tom Brokaw’s greatest
generation of Americans, and I will tell you that she is a person
who loves this country almost as much as she loves her family,
which is considerable.

Senator SESSIONS. I enjoy seeing your mother at the Whistle
Stop Restaurant every now and then after church on Sunday.

Judge STEELE. My son, Chris, who is here today. If you would
stand, Chris? He is the owner and operator of two of the best, if
not the best restaurants on the Gulf Coast and a very hard-work-
ing restaurateur. We are very proud of him. Thank you, Chris.

His wife, Rosemary, and his daughter, Madison, who is my only
granddaughter, are unable to attend. Rosemary is anticipating de-
livering our second granddaughter in just a matter of days, so
Chris will be leaving here quite quickly after the hearing today to
attend to those responsibilities. Thank you, Chris.

My son, Blake, former Eagle Scout, all-around good guy, also in-
volved in the restaurant business on the Gulf Coast. His wife,
Ranee, is here, and she is a very good student at one of our local
universities in Mobile, and we’re very proud of Ranee.
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My daughter, Keri, who is a software application engineer for a
large corporation in New Orleans, and she has done quite well with
that particular profession. Thank you, Keri.

My brother, Bob, Major, United States Marine Corps, retired.
He’s a former helicopter pilot for Presidents Reagan and Bush. He’s
also the recipient of a Distinguished Flying Cross for acts of brav-
ery in Vietnam, and we’re certainly proud of my brother, Bob.
Thank you.

His wife, Valerie. Valerie is engaged in the noble profession of
school teaching. She teaches first grade just south of here in the
Stafford, Virginia, area. Thank you, Valerie.

Their son, Jimmy, who’s a Lieutenant JG with the U.S. Coast
Guard. He’s also a law student at American University here in this
area and doing quite well in law school.

His wife, Melissa, is also involved in the noble profession of
school teaching in the Falls Church area, around the D.C. area.

I'm also honored today to have one of my former law clerks, Joy
Williams. I'm proud to have her today. She was a wonderful law
clerk for me and one of the nicest people you'll ever meet anytime,
anywhere. She informs me that she has just accepted a position
with the Office of General Counsel for the FBI here in Washington,
so we’re really proud of Joy.

Also in attendance from Mobile is Dr. Floyd Windal, one of our
best friends, and we’re certainly gratified to have him with us here
today.

And in attendance is Bill Wynne, chief of the United States Pro-
bation Office, a good friend, and we’re proud to have him here
today.

Senator SESSIONS. One of the great probation officers in the his-
tory of the world.

Judge STEELE. He is the best, let me tell you. And unable to at-
tend is my sister, Sandy Steele, who is a city clerk in Fort Pierce,
Florida, and my brother, Jerry Steele, who is a Colonel, United
States Marine Corps Reserve, also director of the Boys and Girls
Clubs in Mobile.

So we’re proud of everyone, and I'm grateful today to be able to
introduce them to the committee. Thank you.

Senator SESSIONS. Thank you, Judge Steele. Very good.

Mr. Varlan?

STATEMENT OF THOMAS A. VARLAN, NOMINEE TO BE JUDGE
FOR THE EASTERN DISTRICT OF TENNESSEE

Mr. VARLAN. Thank you, Mr. Chairman. I, too, want to thank the
Chair and the members of the Senate Judiciary Committee for con-
sideration of my nomination. I also want to thank Majority Leader
Senator Frist and Senator Alexander for their kind and gracious
comments concerning my nomination. As well, obviously, I would
like to thank the President for his submission of my nomination to
this body.

I have with me my wife and two of my four children I would like
to introduce. My wife, Danni, who’s been so supportive of my pro-
fessional efforts, in particular this particular quest. My oldest
daughter, Georgia, who is a sophomore in high school in Knoxvlile.
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IC;/Iy daughter, Susanna, who’s in eighth grade, a middle school stu-
ent.

And also with us today is one of our very good friends, Amy
Hartman. I'd ask her to stand. We both lived—our families both
lived in Atlanta, Georgia, in Senator Chambliss’ home State, for a
time in the 1980’s, and they moved to the Washington area about
the same time we moved back to Tennessee, and we’re glad she’s
here today.

In absentia, I would also like to mention my two sons—my 12-
year-old son, Alex, and my 9-year-old son, Paul—as well as my fa-
ther, Alexander Varlan, who are back in Knoxville wishing us well.

So, again, thank you, Mr. Chairman, for the opportunity to be
here today.

Senator SESSIONS. Thank you.

Mr. Stanceu?

STATEMENT OF TIMOTHY C. STANCEU, NOMINEE TO BE
JUDGE OF THE UNITED STATES COURT OF INTERNATIONAL
TRADE

Mr. STANCEU. Thank you very much, Mr. Chairman. The Presi-
dent’s nomination of me to the U.S. Court of International Trade
has been the greatest honor of my career, and I am very grateful
for the opportunity to be here today before the committee. I am
also, of course, very grateful to President Bush for my nomination.

I'm also very proud to be joined here today by members of my
family. First of all, let me introduce my wife, Mary Incontro. Mary
is in public service. She is an official with the Department of Jus-
tice and now working with the Federal Bureau of Investigation.

My mother, Mitzi Mewhinney, is here, and her husband and my
stepfather, Richard Mewhinney. They have come all the way from
Florida to be with us here today, and I'm very pleased to say that,
and also very, very pleased that my sister, Patricia Hallissy, has
also traveled from Florida to be with us here today.

And I sincerely thank you, Mr. Chairman.

Senator SESSIONS. Thank you.

Judge Horn?

STATEMENT OF MARIAN BLANK HORN, NOMINEE TO BE
JUDGE OF THE UNITED STATES COURT OF FEDERAL CLAIMS

Judge HORN. Thank you, Mr. Chairman, and I want to thank you
and Chairman Hatch for allowing me the opportunity to appear
here this afternoon, and I want to thank the President for placing
his trust in me and re-nominating me to another term on the Court
of Federal Claims. I've been there for 16-plus years and enjoyed
every day of that opportunity, and I hope to do another 15 years
plus with the same kind of dedication that I think I’'ve given to the
job in the past.

I do want to take the opportunity to introduce my husband who
is here with me today, Robert Horn, a partner at Patton Boggs firm
here in Washington, who is known to many of the members of this
committee, and also my daughter, Carrie Horn, who is an associate
at the law firm of Hunton and Williams here in D.C. Her two sis-
ters, her twin sister, Rebecca, could not be with us here today.
She’s a fourth-year medical student, and they don’t let her out of
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the hospital. And my other daughter is a holder of an MBA degree
and works as a consultant in New York, in Senator Schumer’s
State, in which I was born and raised. And I want to thank you
all and hope that I could answer any questions, and I appreciate
the opportunity.

Senator SESSIONS. Very good. Well, you know, the Court of
Claims and the International Court of Trade, and these three are
for Federal district judgeships, I guess with regard to all of them,
I know with the Federal judges, that management is a key require-
ment, that this is not a retirement job, that the modern challenges
of a Federal judge are enormous. The caseloads are heavy. Lawyers
have a right to expect that when they have submitted briefs prop-
erly and that sort of thing that the court will rule promptly. Delays
cost parties extra money. They deny justice and that sort of thing.

I remember when Judge Steele was Chief Assistant United
States Attorney, I was District Attorney there for Chris Galanos in
Mobile. He was a good administrator, and I remember we had some
actually not very well thought out procedures in Federal court deal-
ing with the processing of cases. Actually, I had thought for some
time it was something that should be changed, and several years
later, when Judge Steele was appointed magistrate judge, the court
asked him to study the case processing in the court and to develop
a plan to improve that.

Judge Steele, it was a stunning improvement. Everybody that
practiced regularly in the Federal court in Mobile appreciated the
changes, and you orchestrated that.

I will ask you, based on your experience as a magistrate judge
and as an observer of Federal judges, do you feel a burden to move
cases in a fair and prompt way? And is management something
that we need to look for in our nominees?

Judge STEELE. Thank you, Mr. Chairman, for the opportunity to
answer that question. Yes, sir, I do think it’s something—manage-
ment is a skill that is absolutely required of any nominee to the
Federal district bench. Not only do you have to manage your own
caseload, but you have to be conscious of the other judges’ case-
loads as well and offer to help when needed to move the cases fair-
ly and efficiently through the court. And I think we’re pretty suc-
cessful at doing that in the Southern District of Alabama. We've
had occasions where the caseload was just so excessive that it was
difficult to do so. But I come from a court that has just a history
of having judges who have great relationships with each other, who
work with a sense of purpose and a goal to do the good—do justice
for the good of the people. And they stay focused, and I think that’s
the important part to a case management plan, is to have a plan
that allows the judges to focus on the purpose of the court, and
that is to do justice effectively and efficiently.

Senator SESSIONS. So the plan shouldn’t drive the system. The
plan should help you achieve justice.

Judge STEELE. Yes, sir.

Senator SESSIONS. I think that is a good observation.

Judge Breen, do you agree with that? Do you have any thoughts?

Judge BREEN. Yes, Mr. Chairman. Thank you again for the op-
portunity to answer the question. Rule 1 of the Federal Rules of
Civil Procedure in civil cases obviously calls for us to have a fast,
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certainly efficient disposition of our cases, and I think that cer-
tainly applies equally in the criminal area. Obviously we have the
Speedy Trial Act, so those cases are moved—certainly in your expe-
rience, I'm sure, as U.S. Attorney, to move those cases.

In the Memphis area, which is one of the locations I sit now pres-
ently, we have a rotation docket that allows and assists us in mov-
ing the criminal cases because all the judges are participatory in
that process of able to move those.

In the civil area, I think it certainly is a collaborative effort in
the sense that it takes the judge’s staff or the attorneys, the liti-
gants, to set up deadlines and set up certain trial dates so that the
lawyers will know, the litigants will know when their day in court
is going to occur.

In our area, we are trying to move those cases somewhere be-
tween 12 and 14 months from the date of filing. One of the aspects
that certainly I've been involved in, and I'm sure other magistrate
judges have, is in the area of ADR. And one of the things that is
us1}1lallﬁl set in one of the scheduling orders is the use of ADR. And
I think—

Senator SESSIONS. That is alternative dispute resolution.

Judge BREEN. Yes, sir, alternative dispute resolution, mediation,
settlement conferences, things of that nature. And I think along
with Judge Steele, I'm sure he’s been involved in a number of
them. But many of our cases are resolved in that area. I don’t
think it’s—

Senator SESSIONS. Is that a factor, the use of that, in the decline
in the number of cases actually going to trial in Federal court?

Judge BREEN. I think it is. I think, again, I don’t think it’s a
forced resolution. It’s a matter that, at least in my experience, is
one that the lawyers and I think the litigants are becoming more
accustomed to and are willing to involve themselves in, because
they realize that, first of all, it’s less expensive. I always tell them
it’s less traumatic than having to go through a full-blown trial, and
certainly it’s less time-consuming because obviously the matter can
be resolved at an earlier point in the life of a case.

And so all of those factors that I've just described, along with
what Judge Steele has said, I think is the role of our court, the role
of the magistrate judges, the district judges, to collaborate with the
litigants and with the lawyers to have a speedy and efficient dis-
position of cases.

Senator SESSIONS. Well said.

Mr. Varlan, do you have any comments? Have you given any
thought to that?

Mr. VARLAN. I have, Mr. Chairman, and thank you for the oppor-
tunity to respond. Certainly, going back to your original question
or premise, certainly management of the caseload is a key consider-
ation for district court judges as well as magistrate judges. I have
not had the perspective of being a magistrate judge as Judge Steele
and Judge Breen have been. But from the standpoint of a prac-
ticing attorney, it is a key consideration.

In discussions with various attorneys, as my nomination was
being considered, over and over again I hear from attorneys, you
know, what do they want out of district court judges? They want
to be treated fairly, they want to be treated even-handedly, and
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they want their cases to move in a fair and efficient manner, which
somewhat almost similarly echoes the words of the Chair at the be-
ginning of your question.

And from my perspective, it takes hard work. It takes managing
your docket. It takes adhering to deadlines, rendering prompt deci-
sions. Certainly alternative dispute resolution, ADR, is a very use-
ful tool, as Judge Breen mentioned. In the Eastern District we
have a voluntary ADR program where many attorneys sign up to
serve on a list of approved mediators. As a practicing attorney, I've
had several cases in Federal court that we have utilized that medi-
ation program, and although I don’t have statistics for the Chair,
we tend to find that many of those cases that are mediated are set-
tled. They may have been settled without mediation, but certainly
mediation and ADR has been a useful, an extremely useful tool
with respect to cases pending in Federal court, as well as State
court for that matter.

Senator SESSIONS. With regard to precedent—and I will ask all
of you this—do you recognize that even though you have been
given, for three of you lifetime appointments, long appointments for
the others, that you have a solemn personal duty to restrain your
personal impulses and to be a neutral arbiter of the law and the
facts as fairly have been found by you as you make your opinions
and that you will be faithful to the binding authorities in defining
the laws and statutes? Judge Breen, just briefly, would you com-
ment on that?

Judge BREEN. Yes, thank you, Mr. Chairman. Certainly the issue
of precedent, of stare decisis, is an extremely important concept in
our jurisprudence. I think it’s the backbone of our system. Cer-
tainly lawyers and litigants both look for some predictability, some-
thing that they know that—stability in the sense that they can go
into court and have some basis or some idea of what precedent has
been involved here. And I think we as judges have a duty, we are
duty-bound certainly by oath, to look at that precedent, certainly
from the Supreme Court standpoint and then from our own circuit,
in my case, obviously, the Sixth Circuit. But certainly that is,
again, a bedrock, I think, of what we as judges must look to and
utilize whenever we are ruling on matters in our courts.

Senator SESSIONS. Judge Steele?

Judge STEELE. Yes, sir. Certainly it’s not the role of a Federal
district judge or a Federal judge of any level to legislate. And a
judge is obligated by the rule of law to follow the precedent that’s
available to him in the circuit that he’s in, or if there is Supreme
Court precedent, to follow that.

I'm reminded of the language in the—I think it’s a recent case,
the United States Supreme Court in Hatter, in which the Court ad-
monished the lower court that you will follow our law whether you
agree with it or not, and you will follow it until we tell you that
it’s different.

Well, that admonishment, I think, is well taken and—

Senator SESSIONS. Well, that is important because one party has
had to appeal because the court is not ruling correctly, they had
to go to all that expense and all that delay through a system that
really wasn’t necessary if they had followed the law to begin with.
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There are a lot of reasons why lower courts should follow the supe-
rior courts.

Judge STEELE. I agree with that. I think I've selected somewhere
in the neighborhood of 200 juries in my capacity as a magistrate
judge, maybe 250 juries, and each time I charge them that you
must follow the law whether you agree with it or not. And I think
that same charge applies to me. I have to follow the law whether
I agree with it or not.

Senator SESSIONS. And that is the standard charge given to all
the juries.

Judge STEELE. Right.

Senator SESSIONS. Mr. Varlan?

Mr. VARLAN. Thank you, Mr. Chairman. I, too, agree that the
principle of stare decisis and adherence to precedent is extremely
important to our judicial system and our rule of law. As the Chair
stated, our role as judges is to act as a neutral arbiter of the facts
and the law, and that principle, that bedrock principle, provides
the predictability to the lower court in terms of following the Sixth
Circuit, in my case, as in Judge Breen’s, and the U.S. Supreme
Court, as well as some measure of predictability to the litigants
and the attorneys and parties that come before us.

Senator SESSIONS. Mr. Stanceu?

Mr. STANCEU. Thank you, Mr. Chairman. I would agree with the
views that have been expressed here, and I would add that I would
view a judge’s most solemn duties are to uphold the rule of law and
to do impartially and fairly. Judicial activism—and those are two
words that I don’t believe go together. Judicial activism is not
being impartial. Activism is for the parties and their attorneys who
must zealously represent them within the bounds of the law. I
would see the judge’s duty as to uphold the rule of law and achieve
fairness.

Senator SESSIONS. The light is fading on us.

[Laughter.]

Mr. STANCEU. And with the specific respect to the U.S. Court of
International Trade, that would mean loyalty and fidelity to the de-
cisions of the Supreme Court and, of course, to the U.S. Court of
Appeals for the Federal Circuit, in which circuit the U.S. Court of
International Trade is located.

Senator SESSIONS. What special challenges do you think you will
face as a Court of Trade judge?

Mr. STANCEU. I would say that in fulfilling the responsibilities of
a judge of the Court of International Trade, if I am fortunate to be
confirmed, one thing we must always guard against is to make sure
that all parties have a full and fair opportunity to be heard. I want
to make a couple of points on that.

First, you mentioned—the excellent remarks that you had men-
tioned, Mr. Chairman, about managing the docket. Wholeheartedly
I agree, and I believe that that responsibility will require continued
diligence and dedication.

I can commit to this Committee and to the bar of the Court of
International Trade that I will do my utmost to move the docket
along, but never at the expense of fairness or giving every party
the opportunity to be heard. For example, I do not believe it is
proper for judges to pressure parties into settlements as a means
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of managing the docket. The Congress has created the Court of
International Trade under its Article III powers under the Con-
stitution to give importers, domestic parties, and other interested
parties the right to be heard in front of this court. And if it is their
desire to go to trial, then that right must be upheld.

Thank you.

Senator SESSIONS. Judge Horn, tell me about your experience
and what do you look forward to next.

Judge HORN. Well, I can honestly say I've had 16 marvelous
years on the court.

Senator SESSIONS. Is that the term?

Judge HORN. The term is 15. I'm now in senior status until hope-
fully the Committee sees fit to have the re-nomination confirmed.
The term is 15 years in and of itself.

I think that the beauty of the caseload on our court is the com-
plexity of many of the cases, which is why I enjoy the challenge.
We, of course, have an entirely civil docket, and we get cases in a
variety of areas, many of which are multi-count, large-dollar vol-
ume, and pretty complex, which is why it is challenging.

I believe just in answer to the questions that have been asked
that case management is obviously an important part of any
judge’s responsibility, and in a sense time is money, particularly
since we have a civil docket and our responsibility is to make sure
to get to the just, fair, and proper answer in as expeditious manner
as possible.

With respect to following case precedent, I think it’'s the sworn
duty of any judge to follow case precedent. I try to do that and
have tried to do that in all of the cases that I've decided, including
some in which—the few that the Court of Appeals for the Federal
Circuit has seen fit to overturn, which has been on an average of
about one a year in about 16 years. So, so far, we’ve done okay.

Senator SESSIONS. Let me ask you, do you think judges some-
times can become too timid in honestly evaluating the law and
facts and worry about reversals? Is that something you should—
how should you evaluate calling it and worrying about reversals?

Judge HORN. Well, Mr. Chairman, I welcome that question be-
cause I preached for a long time—

Senator SESSIONS. Well, you have taught. I know you taught at
George Washington and American University Schools of Law, so I
am sure you have thought about it.

Judge HORN. I have thought about it, and I honestly believe that
that is something a judge should never think about. You are there
to do the best you possibly can with the case precedent, with the
facts that come before you in a particular case, and I think it would
be inappropriate for a judge, frankly, to worry about whether or
not he or she will be reversed.

It happens on occasion. Reasonable men and women disagree.
But that should never be the driving force.

Senator SESSIONS. Well, you three Federal district judge nomi-
nees, I will ask you this. I hope Judge Steele hasn’t forgotten his
brief tenure as an Assistant United States Attorneys, 2 years or so.
But my question is: Will you give the prosecutors the same fidelity
to fair rulings that you do to the defendant? As Judge Horn sug-
gested, you really need—I think the law requires you to call the
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shots fairly. It is a fact, however, that a lot of people in America
do not know that if you rule against a prosecutor, they can’t ap-
peal. If you rule against a defendant, they might. So I have ob-
served—and there have been criticisms of judges tending to rule for
the defendant just so they might—there will be no chance of being
reversed on appeal. Will you be faithful and give the prosecutor a
fair chance, the three of you? Yes or no, or any brief comment you
might have.

Judge BREEN. Mr. Chairman, again, I have been on the bench
now about 12 years, and I think that there have been opportunities
and occasions when I have ruled against the government. There
are many opportunities that I have ruled in their favor. Certainly
I pride myself on being impartial and fair and willing to listen to
all parties, whether they’re the government, whether theyre pri-
vate individuals, corporations, or whatever persons, you know, cer-
tainly who are not even represented, are representing themselves.
So I feel that I can unqualifiedly give the government and any
other litigant who comes into my court a fair hearing and certainly
the decision I make is not based upon who it is or what their status
in life is.

Senator SESSIONS. Judge Steele?

Judge STEELE. Yes, sir, I have a similar experience with 13 years
as United States magistrate judge. I have had many opportunities
to rule for and against the government and for and against the de-
fendants in cases, and each time my rulings were based on the
facts and the law as they were presented to me in my best judg-
ment of what the result ought to be.

Senator SESSIONS. Mr. Varlan?

Mr. VARLAN. Thank you, Mr. Chairman, and I have—in my legal
career, approximately half has been public from a civil standpoint
in terms of being city attorney and the other half in private prac-
tice. And I believe and I know that I can be fair and impartial to
those who appear before me, and that would obviously include the
government and prosecutors as well as defendants and other liti-
gants.

Senator SESSIONS. Well, I will just say to all of you congratula-
tions, you have cleared one more hurdle, I suppose you can call it,
in this weird process. I am not sure there is any real justice in it,
but it is a process that we go through and historically has resulted
in good judges going on the bench. And I don’t think it makes any
difference if you are Senator Leahy’s campaign Chairman or a
former Assistant United States Attorney that you know. What we
want is the best judges that we can get who, when they put that
robe on, will try to rule right and fair, following the law and fol-
lowing the facts.

We will keep the record open for one week to allow follow-up
questions. The questions are due by 5:00 p.m. next Wednesday.

[The biographical information of Judge Breen, Judge Steele, Mr.
Varlan, Mr. Stanceu, and Judge Horn follow.]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name (include any former names used).

John Daniel Breen
2. Position: State the position for which you have been nominated.
United States District Judge for the Western District of Tennessee

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

345 U.S. Courthouse
111 South Highland
Jackson, TN 38301
(731) 421-9250

Birthplace: State date and place of birth.
July 10, 1950, Jackson Tennessee

Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number

of dependent children.

Married
Linda Gail Turnbo Breen, not employed outside the home

One dependent child

Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was

received.

University of Tennessee, Knoxville, TN
attended 9/72 - 6/75; Degree: Doctor of Jurisprudence, 6/75

Spring Hill College, Mobile, AL
attended 8/68 - 5/72; Degree: B.A. History, 5/72, summa cum laude
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Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

United States Courts

111 South Highland Avenue
Jackson, TN 38301

7/91 - Present

United States Magistrate Judge

Waldrop and Hall, P.A,
106 South Liberty
Jackson, TN 38301
8/75 -7/91

Partner

Waldrop and Hall, P.A.
106 South Liberty
Jackson, TN 38301
6/74 - 9/74

Law Clerk

J.C. Penney Co.

2021 North Highland Avenue
Jackson, TN 38305

5/73 - 8/73 - Clerk

5/72 - 8/72 - Clerk

5/71 - 8/71 - Clerk

5/70 - 8/70 - Clerk

5/69 - 8/69 - Clerk

Board Member - Ashbury Communities of Tennessee (2000 - present)

Board Member - West Tennessee Cerebral Palsy Center (1980-1988)

Madison County, Tennessee Sheriff’s Department Civil Service Commission (1983-
1991); appointed by the Sheriff of Madison County

Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

Noane
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Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

College: Valedictorian; graduated Summa Cum Laude; member of Alpha Sigma Nu
and Phi Eta Sigma Honor Societies; Matt Rice Cup for outstanding graduating
senior; Who’s Who Among Students in American Colleges and Universities (1971-
1972); President, Student Government Association

Law School: Research Editor, Tennessee Law Review; Phi Alpha Delta Legal
Fraternity

Jackson Sun Community Service Award (Lawyer) (1987)
Master, Leo Bearman Chapter, American Inn of Court

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

TENNESSEE BAR ASSOCIATION

President (1996-97)

President-Elect (1995-96)

Vice President (1994-95)

Board of Governors (1986-1994)

House of Delegates - 12th Judicial Circuit (1983-1987)
General Practice Section ~ Chair (1984-1985)

TENNESSEE BAR FOUNDATION

Chair (2002 - to present)

Board of Directors (1997 - present)

Grant Selection and Review Committee (1993-1995); Chair (1999)

AMERICAN BAR ASSOCIATION

Member - Ad Hoc Committee on State Justice Initiatives (1997-2001)

Chair- Roadmap Publication Subcommittee (1998-2001)

Member - Judicial Division (1992 - present)

Member of the General Practice Section and Chair of Commercial Law Committee

(1985-1986)

JACKSON-MADISON COUNTY BAR ASSOCIATION
President (1983-84)

Vice President (1982-1983)

Secretary/Treasurer (1981-1982)

Board of Directors (1978-1981)
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Fellow, American Bar Foundation (1995 - present)

Master, Leo Bearman, Jr., American Inn of Court (2000 - present)

National Conference of Bar Presidents (1996-1999)

Federal Magistrate Judges Association; Sixth Circuit Director (2000 - present)
Tennessee Court of the Judiciary (1987-1991)

Tennessee Defense Lawyers Association (1978-1991)

International Association of Defense Counsel (1984-1991)

West Tennessee Legal Services, Steering Committee for Pro Bono Project (1986)

Bar and Court Admission: List each state and court in which you have been admitted
to practice, including dates of admission and any lapses in membership. Please explain
the reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

Tennessee Supreme Court - 10/18/75

United States District Court, Western District of Tennessee - 11/17/75
U. 8. Court of Appeals, Sixth Circuit - 7/17/77

United States Supreme Court - 2/21/79

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civie, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Executive Committee - West Tennessee Council Boy Scouts of America (1989-
present)

Director - Jackson Madison County Health Care Foundation (1989-1993)
Director - Jackson Arts Council (1984-1986)

Madison County Sheriff's Dept. Civil Service Commission (1983-1991)
Member, Tennessee Commission on Children and Youth, Southwest Tennessee
Region (1983-1985)

Jackson Tennis Center (1995-present)

Kiwanis Club(1977-1980)

Madison County Republican Party; Treasurer (1990-1991)

St. Mary’s Church Parish Council; President (1982-1984)

To my knowledge, none of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion.

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
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3/01

10/99

11/98

11/97

11/97

11/95

11/94

7/93

14.

15.
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Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

Article, Mediation and the Magistrate Judge, 26 U, MEM. L. Rev. 1014 (Spring 1996)
SPEECHES

West Tennessee Legal Service's CLE Program - Recurring Issues in
Discovery

West Tennessee Legal Service’'s CLE Program - 2000 Amendments to
Federal Rules of Civil Procedure

West Tennessee Legal Service's Seminar - Trust and Confidence in the
Judicial System

Federal Practice Seminar - Preparing for and Representing your Client for
Mediation

Federal Bar Association Seminar - Civil Discovery and ADR

Obien County Federal Practice Seminar - Role of the Magistrate Judge in
ADR

Federal Practice Seminar - Role of Magistrate Judge in Pretrial Proceedings

Federal Bar Association - Proposed Changes to the Federal Rules of Civil
Procedure

Jackson-Madison County Bar Association - Bail Reform Act

Congressional Testimony: List any occasion when you have testified before a
committee or subcommittee of the Congress, including the name of the committee or
subcommittee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any written statement submiited
as testimony and the transeript of the testimony, if in your possession.

None

Health: Describe the present state of your health and provide the date of your last
physical examination.

Good overall health; last physical examination 8/8/02.
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Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
written;

) a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

(@] a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such

opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,

please provide copies of the opinions.

(a):

Bailey v, Turbine Design, Inc.
86 F.Supp.2d 790 (W.D. Tenn. 2000)

The plaintiff, a Tennessee businessman, sued a competitor located in Florida for
defamation, interference with contract, and conspiracy. The defendant
developed an internet website which contained derogatory references to the
plaintiff and his product. The court granted the defendant's motion to dismiss
for lack of personal jurisdiction, finding that defendant's wholly passive website,
on which the alleged defamatory statements were posted for anyone anywhere
with internet access to see, did not amount to a purposeful availment to the
benefits of Tennessee upon which jurisdiction could be based. There was no
evidence that the defendant had any contact with Tennessee, that any effort was
made to reach out to Tennessee residents more than those of other states or that
any Tennessee resident, except the plaintiff, ever visited the website.

Nelson v. Tennessee Gas Pipeline
No. 95-1112, 1998 WL 1297690 (W.D. Tenn. Aug. 31, 1998)

Affirmed 243 F.3d 244 (6th Cir. 2001)
Cert. Denied 122 8.Ct. 56, 151 L.Ed.2d 25 (2001)

Plaintiffs, residents of Lobelville, Tennessee near the defendant's natural gas
pipeline compressor station, brought this action alleging that defendant over a
period of years had released toxic substances into the soil, groundwater and
atmosphere surrounding the station. Plaintiffs retained certain experts who were
to testify at trial as to the physical and mental condition of the plaintiffs and offer
opinions on whether plaintiffs' illnesses and injuries were caused by the
defendant's chemical releases. The court granted the motion of the defendant to
exclude the proffered testimony, finding that it did not meet the standards
articulated in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113
S.Ct. 2786, 125 L.Ed.2d 469 (1993).
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Bower v. Siegel-Robert, Inc.
No. 96-2315 (W.D. Tenn. Mar, 19, 1997 and Aug. 6, 1998)

Orders Granting In Part And Denying In Part Defendant's Motion To Dismiss
and on Reconsideration Of Order Granting Defendant’s Motion To Dismiss
Same-Sex Sexual Harassment Claim

In its initial order, the court dismissed the plaintiff's claim of same-sex
harassment for failure to state a claim upon which relief could be granted. Upon
review of the legislative history of Title VII, Equal Employment Opportunity
Guidelines and the divergent case law at the time concerning whether same-sex
harassment was actionable, the court determined that under the current law of
the Sixth Circuit “the conduct complained of in a same-sex sexual harassment
action under Title VII must be 'because of' the victim's sex, that is, because of the
perpetrator's sexual attraction to the victim." As the case before the court
involved heterosexual-on-heterosexual behavior and there was no evidence that
the harasser was sexually attracted to the plaintiff, his claim would not lie.

In 1998, the United States Supreme Court decided, in Oncale v. Sundowner
Offshore Services, Inc., 523 U.S. 75, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998), that
same-sex harassment was actionable under Title VII, finding that "harassing
conduct need not be motivated by sexual desire to support an inference of
discrimination on the basis of sex." The court directed the parties to submit
additional briefs addressing the application of the Supreme Court's ruling to this
case. In an order on reconsideration entered August 6, 1998, the court concluded
that, while heterosexual-on-heterosexual behavior was actionable based on
Oncale, the plaintiff's harassment claim must still be dismissed, as the conduct
complained of did not, according to the guidelines for analyzing such behavior
set forth by the Supreme Court, rise to the level of a Title VII violation.

Ashley v. United States
37 F.Supp.2d 1027 (W.D. Tenn. 1997)

Plaintiff, a federal prison inmate, sued under the Federal Tort Claims Act seeking
damages for loss of personal property in the aftermath of a riot at FCI-Memphis.
While regulations and procedures were in place governing the handling of
contraband and the routine movement of inmate personal property during
arrival, transfer between facilities, and discharge into the community, no policy
existed directing the administration of such property in a riot situation.
Accordingly, the court concluded that the conduct complained of--the manner in
which the warden managed the security of inmate property during a
disturbance--was a discretionary act which fell within an exception to the Act,
resulting in a lack of subject matter jurisdiction.
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United States v. Rye
No. 96-20111 (W.D. Tenn. Sept. 30, 1997)

Report And Recommendation

The defendant in this criminal case moved for dismissal of the indictment
alleging violation of the Interstate Agreement on Detainers Act. The court
concluded that, because the requirements of the Act must be strictly followed by
a defendant requesting final disposition of charges against him, the defendant's
failure to seek a speedy disposition at the time a federal detainer was lodged
constituted waiver of his right to be brought to trial within 180 days under

Article III of the Act.

Snow v, Aetna Insurance Co.

No. 93-2330 (W.D. Tenn. Jan. 30, 1998)

Report And Recommendation {(adopted by District Judge Jon P. McCalla by
order entered Mar. 31, 1998; see 998 F.Supp. 852 (W.D. Tenn. 1998))

In a medical insurance coverage case, the court, in a Report and
Recommendation on whether an insurer was required to pay moneys owed to a
hospital and to Medicare, concluded that an award of prejudgment interest was
warranted because the insurer had been unjustly enriched by its failure to make
payment; interest accrued against the insurer as of the date it decided to deny
benefits; interest to be paid to hospital should be calculated at the federal
statutory rate set forth in 28 U.S.C. § 1961; and interest owing to Medicare was to
be calculated as stated in reimbursement notices sent from Medicare
intermediaries to the insurer demanding payment, in accordance with federal

regulations.

Grinnell v. Dana Corporation
No. 00-1313 (W.D. Tenn. Apr. 18, 2002)

Order Granting Defendant’s Motion For Summary Judgment

In a claim brought under the Americans with Disabilities Act, the court ruled
that the plaintiff, who suffered from sleep apnea, was not terminated "because
of" his disability when fired for sleeping on the job, which was, according to the
employee handbook, a violation of company policy and grounds for discharge.
In making its decision, the court recognized the distinction between termination
because of a disability and discharge for unacceptable conduct where the
misconduct was related to an alleged disability.
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Teague v. Jackson
No. 97-1214 (W.D. Tenn. Mar. 11, 1999)

Order Granting Defendants' Motion For Summary Judgment And Dismissing
With Prejudice Plaintiff's Title VI Claims

In a claim brought pursuant to the Age Discrimination in Employment Act, the
court found summary judgment in favor of defendants appropriate where the
plaintiff failed to establish that other employees who were similarly situated but
not over 40 years of age were treated more favorably than she. Plaintiff
contended she had spoken with other employees who stated they were not
checked up on as she was but could not name any particular individual.
Moreover, while plaintiff identified a co-worker who had signed a timesheet
when she was out of town, she offered no information concerning whether the
employee was similarly situated or a member of a non-protected class.

Rodriguez v, Luttrell
97-2319 (W.D. Tenn. Feb. 17, 1998)

Report And Recommendation

The court recommended that the habeas corpus petition of an alien who plead
guilty to rape five years after arriving in the United States during the Mariel
boatlift be denied, as, to the extent the court possessed subject matter
jurisdiction, it determined that the Attorney General maintained the authority to
detain excludable aliens who posed a security threat and that his continued
detention did not violate the Constitution or international law.

United States v. Trotter
No. 98-20200 (W.D. Tenn. Feb. 2, 1999)
Report And Recommendation

It was recommended in this case, in which the defendant was charged with
converting moneys, as an agent of an organization receiving federal funding, to
the use of unauthorized persons in violation of 18 U.S.C. § 666, that the motion to
dismiss the indictment be denied. The court found that the indictment clearly set
forth the facts of the offense charged. Furthermore, based upon the court's
review of its language and legislative history, the statute under which the
defendant was indicted reached the activities alleged and was not
unconstitutionally vague.

Herron v, Harrison

No. 96-3051 (W.D. Tenn. Apr. 16, 1998)

Order Granting Plaintiff's Motion To Supplement Complaint, Denying
Defendants' Motion To Dismiss First Supplemental Complaint, Granting
Defendants' Motion To Dismiss And Denying All Remaining Pending

Motions As Moot
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Affirmed in part, reversed in part and remanded 203 F.3d 410 {6th Cir. 2000)
Order Granting Defendants' Motion to Dismiss on remand (W.D. Tenn. Aug.

31, 2000)

In this case filed by a pro se state prisoner, the Sixth Circuit Court of Appeals
reversed the court's dismissal of the plaintiff's retaliation claim based on the
Circuit court's en banc decision, issued almost a year after the lower court's
original order and eight months after the filing of the appeal, in Thaddeus-X v.
Blatter, 175 F.3d 378 (6th Cir. 1999), in which the circuit court clarified the burden
of a prisoner alleging a retaliation claim. Under the Thaddeus-X standard, the
plaintiff must show that he engaged in protected conduct, suffered an adverse
action that would deter a person of ordinary firmness from continuing to engage
in such conduct, and that the adverse action was motivated by the protected
conduct. The Sixth Circuit, finding that plaintiff might have been able to
produce evidence to establish all the elements listed in Thaddeus-X, reversed and
remanded the case to the district court to permit the plaintiff to amend his
complaint if he chose to do so. On remand, the district court again dismissed the
retaliation claim based on its finding that the plaintiff's complaint, as amended,
could not survive a motion to dismiss under Thaddeus-X.

Gregory v. Shelby County, Tennessee
No. 95-3040 (W.D. Tenn. June 30, 1998)

Order Denying Motions Of Defendants Jerry Ellis And Rhett Shearin For New
Trial And Granting Motions For Remittitur
Affirmed in part and reversed in part 220 F.3d 433 (6th Cir. 2000)

Following a jury trial, the court granted the defendants' motion for remittitur,
finding the $778,000 in compensatory damages, and $2.2 million in punitive
damages against a jail employee, to be excessive and not supported by the facts.
On appeal, the Sixth Circuit reversed, concluding that the awards, albeit large,
did not, under the circumstances of this case, shock the conscience of the court or

lie beyond the range of supportable proof.

United States v. Green

No. 97-20131 (W.D. Tenn. Nov. 4, 1998)

Report And Recommendation

Order On Objections Of The United States To Magistrate Judge's Report And
Recommendation (W.D. Tenn. May 6, 1999), by District Judge Jerome Turner
Order On Defendants' Motion To Reconsider (W.D. Tenn. June 10, 1999), by

District Judge Jerome Turner

The district judge disagreed with the magistrate judge’s conclusion that the
defendants in this criminal case had shown by a preponderance of the evidence
that a statement in the affidavit submitted in support of an application to search
a business for the presence of video gambling machines contained a false
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statement made intentionally or with reckless disregard for the truth by the
agent seeking the warrant. The district further found that information omitted
from the search warrant application, while perhaps critical to a probable cause
determination, was not omitted with reckless or intentional disregard for the
truth. Rather, it was the opinion of the district judge that the agent's actions
were negligent. On motion for reconsideration, the district judge, who had in his
order taken statements by the officers involved at face value, conceded that
perhaps the magistrate judge did not find the agent credible and remanded the
matter for findings on that issue. Indeed, the basis for the magistrate judge's
ruling had been a conclusion that the agent's testimony was not credible. No
further orders were entered on this matter, however, as the indictment was

dismissed.

United States v. Banks

No. 00-20135 (W.D. Tenn. May 8, 2001)

Report And Recommendation

Order On Motions To Suppress {(W.D. Tenn. Sept. 28, 2001), by District Judge

Julia Smith Gibbons

In this criminal matter, the district judge adopted the report and
recommendation entered by the magistrate judge in its entirety but, upon
hearing additional proof, disagreed with the magistrate judge's factual finding
concerning the credibility of a witness who testified for the government.

Moore v. Arlington Developmental Center

No. 99-2008 (W.D. Tenn. Mar. 2 and July 11, 2000)

Orders Granting In Part And Denying In Part State Defendants' Motion to
Dismiss and Denying The Motion Of State Defendants To Dismiss Plaintiff's
Claims Under Section 504 Of The Rehabilitation Act Of 1973 And Granting

Motion To Dismiss § 1983 Claims

Plaintiff, who had been diagnosed with mental retardation and placed in a state
institution, initiated this § 1983 lawsuit based on abuse suffered at the facility,
alleging violations of the Individuals with Disabilities Education Act, the Social
Security Act, the Rehabilitation Act, and the Due Process Clause. The court held
that plaintiff's claims for retrospective relief against the state defendants under
the Social Security Act were barred by the Eleventh Amendment. With respect
to the state defendants' assertion of immunity from suit under the Eleventh
Amendment as to the plaintiff's Rehabilitation Act claim, the court reviewed the
law concerning the exceptions to state immunity, focusing particularly on the
state’s ability to waive immunity and thereby consent to suit in federal court.
Following the majority of circuits, the court concluded that the 1986 amendments
to the Rehabilitation Act manifested a clear and valid intention to condition state
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participation in programs listed in the Act on consent to waive Eleventh
Amendment immunity and that acceptance of federal funds constituted a waiver

of state immunity.

Prince v. Faulkner
No. 99-2041 (W.D. Tenn. Oct. 19, 2000)
Memorandum Opinion And Order

Pursuant to a state court restraining order authorizing them to take necessary
actions to ensure the peaceful transfer of the plaintiff's children to his ex-wife,
county sheriff's officers arrived at plaintiff's house; drew weapons on him as he
stood in the front yard taking out his garbage; commanded him to drop to the
ground; and handcuffed, frisked, and placed him in the back of a patrol car,
where he was questioned as to the whereabouts of the children. After directing
the officers to the home of a babysitter, from whom the children were taken by
other officers, the deputies drove him back to his home, handcuffed, and denied
his requests to be let off at his workplace near the babysitter's home. The
plaintiff filed a civil rights action against the deputies, alleging violation of his
Fourth and Fourteenth Amendment rights. After a non-jury trial, the court
determined that the defendants were not entitled to qualified immunity. What
began as an investigatory stop ripened into a de facto arrest when the officers
denied the plaintiff's request to be taken to his business address after the children
had been removed from the babysitter's home, as there was no reason to detain
him further or any indication he had committed a crime or was about to do so.
As the deputies had violated plaintiff's Fourth Amendment rights by continuing
to detain him absent probable cause and it was clear from the defendants' own
testimony at trial that the unlawfulness of their actions was reasonably apparent
to them, qualified immunity did not protect the defendants from liability.

Warren v. Shelby County
191 F.Supp.2d 9 80 (W.D. Tenn. 2001)

Plaintiff, a former detainee at the Shelby County, Tennessee jail, filed this civil
rights action against, among others, Shelby County and its sheriff, claiming
violations of his rights under the Eighth and Fourteenth Amendments. Warren
alleged that a doctor at the facility refused to respond to his requests for
additional treatment. In support of his claim of municipal liability, the plaintiff
offered a report issued by the Department of Justice following a tour of the jail
facility a year after Warren's detention, in which the DOJ cited constitutional
deficiencies in various areas of jail operations, including the medical department.
The court found that the existence of a policy at the jail for handling requests for
medical treatment, the timeliness for which was later criticized in the DOJ report,
was not sufficient to support a finding of municipal liability.
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United States v. Carrick

No. 98-20094 (W.D. Tenn. Dec. 2, 1998 & May 26, 1999)

Report And Recommendation

Order On Objections To Magistrate Judge's Report And Recommendation,
overruling objections to Magistrate Judge's Report (W.D. Tenn. Nov. 29, 1999),
by District Judge Jerome Turner

In its initial Report and Recommendation, the court concluded that a protective
sweep of the residence for other persons, which included inspection of the spaces
between mattresses and box springs, did not violate the Fourth Amendment. In
a second Report and Recommendation, the court, analyzing an issue not before
the court in the previous ruling, decided that a 26-year-old warrant for failure to
comply with a juvenile court order to pay child support, issued for a person
different from the defendant who it had been previously determined no longer
lived that the address searched, did not support entry into the home, as officers
lacked a reasonable belief the person named in the warrant was inside.

United States v. Smith
No. 99-20211 (W.D. Tenn. Dec. 23, 1999)
Report And Recommendation

In a criminal case involving allegations of utilizing a computer and telephone to
induce a minor to travel for the purpose of engaging in sexual activity and of
transmitting and receiving through interstate commerce sexually explicit visual
depictions of minors, the court found no legitimate expectation of privacy for
Fourth Amendment purposes in the records of internet service providers.

Boyd v. Forbes
No. 00-1055 (W.D. Tenn. May 15, 2001)

Order Dismissing Without Prejudice Plaintiffs' Complaint

In a case alleging unconstitutional taking and denial of procedural due process
concerning the demolition of a house by a municipality, the court found that (1)
plaintiffs' Fifth Amendment claim of taking without just compensation was not
ripe for review, as there had been no final determination by the relevant state
decisionmaker and the owners had not availed themselves of the state’s inverse
condemnation procedures; and (2) where a Fourteenth Amendment procedural
due process claim, arising from an alleged injury based on the infirmity of the
process itself, is ancillary to a takings claim, which involves a diminution of
property value, the court cannot address the due process claim until a
determination has been made on the state inverse condemnation claim.
Therefore, dismissal was appropriate.
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United States v. Beasley
No. 00-20151 (W.D. Tenn. Dec. 19, 2000)

Report And Recommendation
Order Denying Motion To Suppress, adopting Magistrate Judge's Report
(W.D. Tenn. Apr. 2, 2001}, by District Judge Jon P. McCalla

Even if actions of a state Jaw enforcement officer in applying for and obtaining a
search warrant telephonically violated state procedural rules, the search warrant
may be upheld under the good faith exception to the Fourth Amendment
exclusionary rule set forth in United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405,

82 L.Ed.2d 677 (1984).

Pickett v. Sundquist
No. 98-2311 (W.D. Tenn. Nov. 25, 1998)

Order Granting Motion Of Defendants Sundquist And Greene For Summary
Judgment

The court found, in a case involving the seizure of a vehicle contemporaneously
with the driver's arrest for driving under the influence of alcohol and driving on
a revoked driver's license, that the state statute under which the vehicle was
seized did not violate the Constitution's due process clause.

United States v. Wilson
No. 00-20031 (W.D. Tenn, May 17, 2000)
Report And Recommendation

Federal agents received information from the defendant's former employer that
child pornography had been found on his computer workstation. The agent
seeking a search warrant for the defendant's home stated in the affidavit
submitted in support of the warrant application that child pornographers and
collectors of pornography usually kept collections in their homes, but never
alleged that the defendant fell into the categories of "pornographers" or
"collectors.” Nor were other facts contained in the affidavit establishing a nexus
between the discovery at the defendant's workplace and his home. Although the
warrant was therefore found to be invalid, the court recommended that the
evidence uncovered in the defendant’s residence not be suppressed, as the
seizure of the evidence was based upon a reasonable, good-faith reliance on the

validity of the warrant.

Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
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have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

Tennessee Court of the Judiciary, 1987-1991, appointed by the Board of
Governors of the Tennessee Bar Association

Have you ever held a position or played a role in a political campaign? Yes. If
50, please identify the particulars of the campaign, including the candidate, dates
of the campaign, your title and responsibilities.

Madison County, Tennessee, Co-chair, Howard Baker for Senate (1978)

Lamar Alexander for Governor, Madison County, Tennessee (1982) - worked
in re-election campaign

Madison County, Tennessee finance chair, Winfield Dunn for Governor
(1986)

Madison County, Tennessee finance chair, George Bush for President (1988)

18.  Legal Career: Please answer each part separately.

(@

Describe chronologically your law practice and legal experience after graduation
from law school including:

(1)  whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

No

(2) whether you practiced alone, and if so, the addresses and dates;

No

3) the dates, names and addresses of law firms or offices, companies or
govermnmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Waldrep and Hall, P.A.

106 South Liberty, Jackson, TN 38301
Partner: January, 1980 - July, 1991
Associate: August 1975 - Jannary, 1980

U. S. Courts, 111 South Highland, Jackson, TN 38301
United States Magistrate Judge
July 1991 - present
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Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

General civil practice with emphasis on litigation; represented
insurance companies and self-insured businesses but also handled
claims for individuals who had been injured; I represented individual
clients in real estate, commercial, corporate and estate planning
matters; in the early years of my practice, I accepted appointments for
indigent criminal defendants in state and federal courts; in the last
twe years of my practice, I primarily represented liability insurance
clients.

Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

Primarily, liability insurance companies; tort law and worker’s
compensation claims (defense)

Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

Frequently

Indicate the percentage of these appearances in

(A)  federal courts; 20%

(B)  state courts of record; 80%

(C)  other courts.

Indicate the percentage of these appearances in:

(A)  civil proceedings; 99%

(B)  criminal proceedings; 1%. In the first 5-7 years of practice, I

handled appointed criminal cases in state and federal court.

State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,
chief counsel, or associate counsel.

100-125; about 60% of those, I was sole counsel, with the other being
evenly divided between acting as chief counsel and associate counsel.

Indicate the percentage of these trials that were decided by a jury.

50% were by a jury
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Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

Nomne

Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time

devoted to each.

In the first 5-7 years of my practice, I routinely accepted criminal
appointments for indigent defendants in state and federal courts. I also
handled cases on a pro bono basis from the “Pro Bono” project established
by the West Tennessee Legal Services. In 1976, I was appointed by the
federal court to handle, pro bene, an inmate’s civil rights action against the
Sheriff of Gibsen County, Tennessee and the Warden of the Tennessee State
Penitentiary for which I expended a significant number of hours in
preparation and for trial which lasted approximately a week.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

)]

(@

(®)

Mcintyre v. Ballentine, 1987-1991, Circuit Court of Hardin County,
Tennessee; Judge Creed McGinley; plaintiffs attorney: T, Robert Hill, 1269
North Highland, Jackson, TN 38303, (731) 423-3300. Counsel for defendant
East West Motor Freight Company: John Daniel Breen, 345 U.S.
Courthouse, 111 South Highland, Jackson, TN 38301, (731) 421-9250;
Counsel for defendant Clifford Ballentine: Robert V. Redding, 464 N.
Parkway, Ste. A, Jackson, TN 38305, (731-660-2332).

the citations, if the cases were reported, and the docket number and date if
unreported;

833 S.W.2d 52 (Tenn. 1992)

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

This was a claim for damages as a result of the negligence of the defendant
Ballentine, as imputed to his employer, East West Motor Freight Company;
the plaintiff claims to have been substantially injured when a vehicle in
which he was driving was hit from the rear by the tractor trailer driven by
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Ballentine; although the jury rendered a verdict for the defendants, the
initial trial verdict was appealed by the plaintiff and as a result of the
determination by the Tennessee Supreme Court, the doctrine of comparative
negligence was adopted in Tennessee.

the party or parties whom you represented; and
East West Motor Freight Company

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was co-counsel in representing the trucking company and participated as
co-defense counsel in the initial trial of the case; the lawsuit was won by the
defendants at trial but as indicated, it was ultimately appealed and sent back
for a second trial. I was not involved in the second trial.

Porch, et al. v. Simpson, et al., (1988-1990) Circuit Court of Haywood
County, Tennessee; trial judge: Dick Jerman, Jr. (deceased); attorneys for
the plaintiffs: Robert Green, 65 Union Avenue 9" Floor, Memphis, TN 38173,
(901) 523-2500; and Judge Lynn Cobb, General Sessions Court, Division I,
140 Adams Street, Memphis, TN 38119, (901) 545-4050; attorneys for
defendants: John Daniel Breen, 345 U.S. Courthouse, 111 South Highland,
Jackson, TN 38301, (731) 421-9250 and Jim Pentecost, 106 S. Liberty Street,
Jackson, TN 38301 (731) 424-6211

the citations, if the cases were reported, and the docket number and date if
unreported;

No. 2766, Circuit Court of Haywood County, Tennessee

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

This case was a wrongful death claim in which a young girl was killed in an
accident on a public highway when she ran from behind a parked vehicle
and my client hit her. Although there was no evidence of speeding on my
client’s part, a very emotional case was presented and the jury returned a
verdict in favor of the plaintiff’s parents. Following the trial, negotiations
ensued between the parties and the lawsuit was ultimately settled.

the party or parties whom you represented; and

Ms. Simpson (who is now deceased)
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describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was lead counsel along with an associate, Jim Pentecost, in representing Ms.
Simpson. After a jury verdict in favor of the plaintiffs, the case was
nltimately settled.

Paul Randolph v. William Smith and Cherokee Construction Co., 1983-1986,

Circuit Court of Madisen County, Tennessee; trial judge: Judge Andrew T.
Taylor (deceased); attorneys for the Plaintiff - John Daniel Breen, 345 U.S.
Courthouse, 111 South Highland, Jackson, TN 38301, (731) 421-9250 and
Rick Kendall, 106 South Liberty Street, Jackson, TN 38301, (731) 424-6211;
attorneys for the defendant Smith: Clint Butler, P.O. Box 1147, Jackson, TN
38301, (731)-423-2414; attorney for Cherokee Construction Co.: Carthel
Smith, 85 E. Church Street, Lexington, TN 38351, (731) 968-2561

the citations, if the cases were reported, and the docket number and date if
unreported;

No. 83-246, Circuit Court of Madison County, Tennessee, 1983

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

This case involved a claim for damages for personal injuries sustained by my
client, Paul Randolph, who was riding a motorcycle when the defendant,
William Smith, pulled out of a construction company site into the path of
Randolph, causing the collision. Randolph sustained serious injuries,
including a broken leg in which a steel rod was inserted. In addition to the
issue of negligence was the question as to whether the defendant driver was
acting at the time in the course and scope of his employment with Cherokee
Construction Co. The accident happened in the early evening and the
construction company, as well as the individual defendant driver, denied that
he was acting on behalf of his employer at the time.

the party or parties whom you represented; and

Paul Randolph

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was lead counsel in representing the plaintiff, Paul Randolph, and was
assisted by my associate, Rick Kendall. A verdict was rendered in favor of
my client, which, at the time, was the highest personal injury verdict that had
been rendered in Madison County, Tennessee. Although the defendant,
Cherokee Construction Co., appealed the decision, it was ultimately settled

before the appeal was argued.
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Hinson v. Walker Grain Co., et al,, Dyer County, Tennessee, Law and
Equity Court; trial judge: Judge David Lanier; plaintiff’s counsel: Ralph
Lawson, 306 Church Avenue, Dyersburg, TN 38025, (731)285-4112; attorney
for defendant Patsy Joyce (as legal representative of the estate of her
deceased husband): Bob Millar, 208 N. Mill Street, Dyersburg, TN 38025
(731) 286-5828; attorney for defendant Covington Mobile Homes: James
Causey, 100 N. Main Street, Ste. 2400, Memphis, TN 38103 ; (901) 526-0206;
attorney for Ragan Trucking Company: Russell Reviere, 209 E. Main,
Jackson, TN 38301, (731) 423-2414; attorney for Walker Grain Co.: John
Daniel Breen, 345 U.S. Courthouse, 111 South Highland, Jackson, TN 38301,
(731) 421-9250 and Rick Kendall, 106 South Liberty Street, Jackson, TN
38301, (731) 424-6211.

the citations, if the cases were reported, and the docket number and date if
unreported;

No. 31489, 1986

a detailed surnmary of the substance of each case outlining briefly the factual and
legal issues involved;

This was a negligence case invelving an accident on a bridge near Dyer
County, Tennessee, in which a tractor trailer truck owned by my client,
‘Walker Grain Company, loaded with beans, attempted to stop while
approaching a bridge on which a mobile home and other vehicles were
proceeding in the opposite direction. The bean truck collided with the
mobile home and ultimately hit a vehicle in which the plaintiff, Hinson, was
riding, resulting in both physical and psychological injuries to the plaintiff.
A counter-claim was made by the family of the estate of the decedent, Mr.
Joyee, for wrongful death against the mobile home and negligence was
alleged as against all defendants for the injuries to the plaintiff.

the party or parties whom you represented; and

‘Walker Grain Co.

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was lead counsel for Walker Grain Company and assisting me was attorney
Rick Kendall. After a two week trial, interrupted with a ninety day delay
between the first and second week of trial, the jury returned a verdict for the
plaintiff, but only as against the mobile home company. The jury also
awarded damages for the wrongful death claim of the driver Joyce against
the mobile home company. Walker Grain Company and Ragan Trucking
Company were not found to be liable. After the trial judge granted a new
trial based upon an error in his jury instructions, the parties settled all

claims.
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Spragins v. Bridgewater and Wilkerson Wrecker Service, Circuit Court of
Madison County, Tennessee, trial judge: Andrew T. Taylor (deceased); for
the plaintiff was Sid Spragins, 206 Liberty Claybrook, Beach Bluff, Jackson,
TN 38313, (731) 421-9972; for the defendants Bridgewater and Wilkerson:
John Daniel Breen, 345 U.S. Courthouse, 111 South Highland, Jackson, TN
38301, (731) 421-9250 .

the citations, if the cases were reported, and the docket number and date if
unreported;

No. C-83-159, May 24, 1983

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved,;

Spragins brought a claim for damages as a result of the negligence of the
defendants, Bridgewater and his employer, Wilkerson Wrecker Service. The
plaintiff sustained a broken hip and other physical injuries when his vehicle,
which was being towed by my client to the auto repair shop and in which the
plaintiff was seated, knocked the plaintiff to the pavement. Unbeknownst to
defendant Bridgewater, Spragins attempted to exit the vehicle and was
knocked down while Bridgewater was moving the towed car to the area
where it was to be repaired. The defendants alleged that the plaintiff was
contributorily negligent due to his exiting the vehicle prior to it being
stopped and lowered from its towed position.

the party or parties whom you represented; and
Dan Bridgewater and Wilkerson Wrecker Service

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was counsel for the defendants, Bridgewater and Wilkerson Wrecker
Service; after a three day trial, the jury returned a verdict for my clients.

Smith v. Wal-Mart, (1985-1988) Circuit Court of Gibson County, at
Humboldt, Tennessee; trial judge: Dick Jerman, Jr. (deceased); for the
plaintiff: John Daniel Breen, 345 U.S. Courthouse, 111 South Highland,
Jackson, TN 38301, (731) 421-9250; for the subrogation claim: John
Burleson, 105 South Highland Avenue, Jackson, TN 38301, (731) 423-2414;
for the defendant: Charles Barnett, 312 E. Lafayette, Jackson, TN 38301,

(731) 424-0461.

the citations, if the cases were reported, and the docket number and date if
unreported;

No. 2010, March 1985
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a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

The plaintiff, Smith, sought damages from Wal-Mart as a result of its
employee allowing a steel security door te drop onto the head of my client,
who was a truck driver, while making a delivery at the Wal-Mart store in
Humboldt, Tennessee. The defendant alleged that Smith was contributorily
negligent and, further, that the damages he suffered were neither credible
nor related to the injury he sustained. A significant amount of damages
were alleged to have flowed from the injuries to plaintiff’s mouth and jaw.
The defendant claimed that the plaintiff had not been significantly injured
due to the plaintiff’s short absence from his employment as a truck driver.

the party or parties whom you represented; and

Travis Smith

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was lead counsel and assisted by John Burleson, who represented the

worker’s compensation subrogation carrier. After a two day trial, the jury
returned a verdict in favor of my client and awarded the full amount of the
damages sought in the complaint. The deferdant paid the judgment and no

appeal was taken.

Great American Ins. Co. v. Byrd & Watkins Construction Co., Inc., 77-1087,
United States District Court for the Western District of Tennessee; trial
judge: Judge Bailey Brown; attorney for plaintiff: John Daniel Breen, 345
U.S. Courthouse, 111 South Highland, Jackson, TN 38301, (731) 421-9250;
attorney for defendants: Ed Wallis, 325 N. Parkway, Jackson, TN 38305,

(731) 668-5500.

the citations, if the cases were reported, and the docket number and date if
unreported;

630 F.2d 460 (6" Cir. 1980)

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

This claim brought by Great American Insurance Company, sought recovery
from a construction company on performance bonds issued by the
predecessor of Great American after it had made payments on these bonds
based on defendant’s default in performance. The corporate defendant,
Byrd & Watkins Construction Co., Inc., had dissolved four years prior to the
institution of the lawsuit, however, one of the shareholders, George Bennett,
had executed an indemnity agreement in which he agreed to assume “all
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liabilities known or unknewn to the corporation” as well as “any outstanding
debts or corporate liabilities.” The trial court granted summary judgment
on behalf of the defendants and Bennett, holding that Tennessee Code § 48-
1014, barred claims that were made two years after dissolution against
anyone who had assumed the obligations of the dissolved corporation. The
Sixth Circuit reversed the grant of summary judgment, holding that the
agreement placed Bennett outside of the restrictions of the Teunessee statute
and, thus, the bonding company could pursue claims against Bennett and the
other former stockholders.

the party or parties whom you represented; and
Great American Insurance Company

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was lead counse! in the case for Great American Insarance Company.
Following the Sixth Circuit’s opinion, the parties engaged in discovery and
ultimately settled all outstanding claims.

The City of Jackson v. The Jackson Sun, Inc.,, Chancery Court of Madison
County, Tennessee, No. 39461; trial judge: Judge Robert S. Thomas
(deceased); attorney for the plaintiff: Russell Rice, St. (deceased); attorney
for defendant: John Daniel Breen, 345 U.S. Courthouse, 111 South Highland,
Jackson, TN 38301, (731) 421-9250.

the citations, if the cases were reported, and the docket number and date if
unreported;

1998 W.L. 11515 (Tenn. Ct. App. Feb. 16, 1988)

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

This lawsuit was brought by the City of Jackson, Tennessee against the local
newspaper, The Jackson Sun, Inc., seeking to have certain statements which
were made by a witness in a police report excised. The newspaper had
sought to inspect and copy the entire investigative file of the police
department concerning an apparent suicide. In a show cause hearing, the
Chancellor determined that certain language in the police report was
unrelated to the incident in question, was “scandalous” and “hearsay” and
should be removed from the report which was then to be turned over to the
newspaper. In addition, after allowing an amendment to the complaint to
include reliance upon Rule 26.03, Tennessee Rules of Civil Procedure,
relating to protective orders, the court determined that it could enter a
protective order deleting the extraneous information while providing the rest
of the report to the newspaper. This case concerned an interpretation of
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Tennessee Code Annotated § 10-7-503, otherwise known as the “Open
Records Act,” which generally allows the inspection of state, county and
municipal records by the public. Although the trial court had sealed the
removed information, on appeal, the Tennessee Court of Appeals, Western
Section, reversed the Chancellor and found that based on prior Tennessee
Supreme Court decisions regarding the application of the Open Records Act,
as well as the fact that this was not a discovery proceeding, the newspaper
was entitled to receive an unexpunged record.

the party or parties whom you represented; and

The Jackson Sun, Inc.

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was lead counsel and participated in both the lower court hearing and in
the appeal of the Chancellor’s finding. Following the Court of Appeals
decision, the City of Jackson sought permission to appeal from the Tennessee
Supreme Court, which was denied. After time had passed for the judgment
of the Supreme Court to become final, the City delivered to the newspaper an
unredacted copy of the investigative file concerning this suicide. The
newspaper chose not to publish the information which the City fought to

have excised.

Saylors, et al. v. The City of Jackson, 1977-1978, Chancery Court of Madison
County, Tennessee; trial judge: Judge Dewey C. Whitenton; plaintiffs’
attorney: John Daniel Breen, 345 U.S. Courthouse, 111 South Highland,
Jackson, TN 38301, (731) 421-9250, assisted by Lewis L. Cobb, Jr., 312 E.
Lafayette, Jackson, TN 38301, (731) 424-0461; attorney for the defendant:
Russell Rice, Sr. (deceased)

the citations, if the cases were reported, and the docket number and date if
unreported;

575 8.W.2d 264 (Tenn. 1978)

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

I represented approximately 2,500 citizens who challenged the validity of an
ordinance of the City of Jackson, Tennessee, which annexed the area in
which these citizens lived. The suit was in the nature of a quo warranto
proceeding attacking the validity of the annexation ordinance. The
apnexation procedure at the time, as interpreted by the Supreme Court of
Tennessee, was to be judged on a “fairly debatable standard.” Following a
trial before the Chancellor, he determined that the reasonableness of the
apnexation was a debatable question and, therefore, upheld the validity of
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the annexation ordinance. Subsequent to the decision, the Tennessee
Supreme Court ruled in another annexation case that the fairly debatable
standard had been superceded by a legislative enactment and that the
burden of proof in an annexation contest was placed upon the municipality.
Nonetheless, the Chancellor amended his previous judgment and following
the new standard set by the Supreme Court, found that the City had still met
its burden of proof. The Supreme Court also dismissed an argument that the
City, in passing the annexation ordinance under the Roberts Rules of Order,
had violated its own rules of procedure, and thus, making its action invalid.
The Court determined that by reason of the unanimity of the City
Commission’s vote in adopting the ordinance, any violation of Roberts Rules
was overcome. Finally, the Supreme Court determined that in considering
all of the evidence before it, the City of Jackson had provided persuasive
evidence that it could provide the benefits to the newly annexed area within a
reasonable time after the annexation eccurred.

the party or parties whom you represented; and

HL.I. Saylors and others who were a representative group of the citizens in the

" Northside area annexed by the City of Jackson.

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was co-counsel in representing the citizens and participated as lead counsel
in the trial of the case. Following the Chancellor’s ruling, the plaintiffs
appealed to the Supreme Court of Tennessee, which affirmed the decision of
the Chancellor and granted the ordinance of annexation.

State v, Thomas; Circuit Court of Madison County, Tennessee 1980; trial
judge: Gene Walker; attorneys for the State: George Hymers (deceased),
R.C. Stegall, 114 Gracelyn Drive, Jackson, TN 38305, (731) 661-9125;
attorney for defendant (by appointment): John Daniel Breen, 345 U.S.
Courthouse, 111 South Highland, Jackson, TN 38301, (731) 421-9250

the citations, if the cases were reported, and the docket number and date if
unreported;

619 S.W.2d 513 (Tenn. 1981)

a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved,

In this criminal case, I was appointed to represent Charles Billy Thomas,
who had been charged with first degree sexunal conduct and the use of a gun
in the performance of first degree sexual conduct. Thomas was convicted of
those charges. The two issues on appeal concerned whether or not the
defendant could be convicted of criminal sexual conduct when the acts were
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not performed by the defendant, but by other innocent participants. The
Court looked at the common law as well as the statute at issue and
determined that the defendant could be criminally liable under the common
law regarding the use of innocent agents as the instrumentality of a crime.
Thus, a defendant who forces an innocent party to commit other criminal
offenses is guilty as the only principal even though the defendant did not
actually commit the offense himself. The second issue dealt with whether or
not the defendant could be given an enhanced penalty for the use of a gun in
the course of his criminal conduct when the statute under which he was
convicted already contained such an enhancement. Finding that the
defendant’s punishment could not be twice enhanced because he used a
deadly weapon, the Court reversed the sentence with regard to the

enhancement.
(@] the party or parties whom you represented; and
Charles Billy Thomas

(d)  describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I was counsel in representing the defendant through trial and on appeal to
the Court of Criminal Appeals and to the Supreme Court, which affirmed in
part and reversed in part the defendant’s conviction as set forth in 10(b)

above.

Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is reflected in a record
available to the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

No

Party to Civil or Administrative Proceedings: State whether you, or any business of
which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

Yes; a Complaint of Judicial Misconduct (No. 99-6-372-54) was filed by David
Lanier against Judge Jerome Turner and myself in September of 1999 with the
Judicial Council of the Sixth Circuit. Following his conviction in the United States
District Court for the Western District of Tennessee, Laaier, a former state trial
judge, claimed that I had been biased against him in the course of the criminal
proceedings because of his treatment of me in a prior civil case in his court. In his
criminal case, I was assigned to conduct two bond revocation hearings and in the
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second one, I revoked Lanier’s bond for failure to comply with his conditions of
release. Following a submission of my response and after a review of the allegations
by Chief Judge Boyce F. Martin, Jr., an order dismissing the complaint was entered

on December 7, 1999.

William C. Beaudrean v. Julia S. Gibbons, et al., No. 3:99CV2356(DJS) United
States District Court, District of Connecticut; pro se plaintiff sued forty-nine
defendants, including all judges in the Western District of Tennessee, because he
was dissatisfied with proceedings that occurred in the United States Bankruptcy
Court for the Western District of Tennessee. There were no specific allegations in
the complaint against me, although I was named as a party in the body of the
complaint. On December 21, 1999, District Judge Dominic J. Squatrito entered an
order of dismissal, terminating the lawsuit.

David Lanier v. Ed Bryant, et al., No. 94-2611, U.S. District Court, Western District
of Tennessee; prisoner civil rights claim under 42 U.S.C. Section 1983; the

allegations presented by Lanier were similar to the ones he made in the Complaint
of Judicial Misconduct set forth above. The claim against me was dismissed in

Qctober 1997.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have

been nominated.

The only potential conflicts of interest would be with litigation involving those
companies in which I presently have stock ownership. I will provide to the clerk of
court a list of those entities and will maintain a list in my possession to avoid being
assigned any such case. Since I have been a magistrate judge for eleven years, there
are no current categories of litigation or financial arrangements which would
present potential conflicts of interest. I will continue to follow the Code of Judicial

Conduct.

Outside Commitments During Court Service: Do you have any plans, commitments,

or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

No

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

ee Attached Financial Disclosure Statement
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Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See Attached Net Worth Statement

Selection Process: Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

No

(a)

(&)

©

If so, did it recommend your nomination?
N/A

Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you

participated.

I submitted my name and resume to Senators Fred Thompson and Bill Frist
in 2001. In March of 2002, 1, along with other prospective candidates, were
asked to come to Nashville, Tennessee to meet with the Chiefs of Staff for
Senators Thompson and Frist. Following the submission of my name to the
White House, I was invited to Washington to meet with Tim Flanigan and an
associate of the Office of White House Legal Counsel and an attorney with
the Justice Department.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

No
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1. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name: (include any former names used.)
William Howard Steele.

2. Address: List current place of residence and office address(es).
Residence: Mobile, Alabama.
Office: United States Courthouse, 113 Saint Joseph Street, Mobile, Alabama 36602.

3. Date and place of birth:
June 8, 1951; Tuscumbia, Alabama.

4. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s occupation,
employer’s name and business address{es).
Married.
Linda Kay McMath; Comptroller, City of Mobile, Alabama.
Government Plaza, 205 Government Street, Mobile, Alabama, 36602.

5. Education: List cach college and law school you have attended, including dates of attendance,
degrees received, and dates degrees were granted. .
University of Alabama School.of Law (8/7§ - 12/80); J.D. (awarded 12/80).
University of Southern Mississippi (8/70 - 8/72); B.A. (awarded 8/72).
University of Georgia (1/70 - 6/70).
University of Southern Mississippi (8/69 - 12/69).

6. Employment Record: List (by year) all business or professiopal corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director, partner,
proprietor, or employee since graduation from college.

United States Magistrate Judge, Southern District of Alabama (1990 - present).

Thetford & Steele Attomeys (partner) (1989 - 1990).

Assistant United States Attorney, Southern District of Alabama (1987 - 1989).

Assistant and Chief Assistant District Attorney, Mobile County District Attorney’s Office
(1981 - 1987). ’

Law Clerk, District Court (State), Tuscaloosa, Alabama (1981).

Librarian/Researcher, University of Alabama School of Law (1578 - 1980).

Officer/Pilot, United States Marine Corps (1972 - 1978).

7. Military Service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received.
United States Marine Corps (1972 - 1978); Captain; 422667933; Honorable.
Alabama Army National Guard (1979 - 1997); Captain/CW3; 42266793 3; Retired.
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8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
socjety memberships that you believe would be of interest to the Comumitiee.
Phi Kappa Phi (Academic/Honorary)
Phi Beta Sigma (Academic/Honorary)
Omicron Delta Kappa
Honors Program, University of Southern Mississippi
Music Scholarship, University of Southern Mississippi
National Defense Service Medal (USMC)
Chief of Naval Training Command Commendation (USMC)
Mobile United Citizens Service Award (for child abuse prevention and intervention)
M.O. Beale Scroll of Merit (for ¢hild abuse prevention and intervention)

9. Bar Associations: List al} bar associations, legal or judicial-related committees or conferences
of which you are or have been a member and give the titles and dates of any offices which
you have held in such groups.

Alabama Bar Association

Mobile Bar Association: Bench and Bar Comumittee; Criminal Practice Committee; Civil
Practice Committee; Juvenile Justice Practice Comunittee; Law Day Cormmittee
(Chairman 1996, 2000); Alternative Dispute Resolution Committee.

10. Other Memberships: List all organizations to which you belong that are active in lobbying
before public bodies. Please list all other organizations to which you belong.
Federal Magistrate Judge’s Association {this Association retains an individual who
lobbies before Congress).
Moorer Branch of the YMCA, Mobile, Alabama
Skyline Country Club, Mobile, Alabama (By-laws attached)
Consumers Union
Mobile Symphonic Pops Band

11, Court Admission: List all courts in which you have been admitted to practice, with dates of
admission and lapses if any such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for administrative bodies which require
special admission 1o practice.

U. S. Cowrt of Appeals for the Eleventh Circuit (1987)
U. 8. District Court for the Southem District of Alabama (1987)
Alabama Supreme Court and Alabama Courts (1981)

12. Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
published material you have written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please supply a copy of all speeches
by you on issues involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply themn.

None.
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13. Health: What is the present state of your health? List the date of your last physical
examination,
Excellent (1990)

14. Judicial Office: State (chropologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court,
United States Magistrate Judge, Southern District of Alabama (1990 - present)
(jurisdiction defined by 28 U.S.C. § 636).
Municipal Judge, City of Creola, Alabama (1989) {misdemeanor and waffic court).

15. Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings on
such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

(a) Citations for the ten most significant opinions:

(1) Pexy v. United States, 936 F.Supp. 867 (S.D.Ala. 1996);

(2) _Dees v. PrimeHealth, 894 F.Supp. 1549 (S.D.Ala 1995);

(3) DBagsby v, Redwing Carriers, 91-0867-BH-S (S.D.Ala. 1992);

(4) Morrison v. Metropolitan Life Insurance Company, Civil Action 97-1110-P-S
(S.D.Ala. 1998);

(5) Geringer v, Metropolitan Life Insurance Company, Civil Action 99-0661-MJ-S
(S.D.Ala. 2000);

(6) Brewer v, City of Daphne, 111 F.Supp. 2d 1299 (S.D.Ala. 1999);

(7)  Professional Insurance Group. Inc. v. Pierce, Civil Action 00-0186-S (S.D.Ala.

2001 .

(8) Salvav. Blue Cross and Blue Shield of Alabama, Civil Action 01-0329-S (S.D.
Ala. 2001);

(9) Hyundai Heavy Industries Co., Ltd. v. M/V Saibos FDS, Civil Action 01-0403-S
(5.D.Ala. 2001} )

(10) Hartford Fire Ins. Co. v. First National Bank of Atmore, Civil Action 00-0127-S
(S.D.Ala. 2001),

(b) Reversals:

(1) Rass v. Johnson, Civil Action 95-0745-BH-S (5.D.Ala. 1998). This was a habeas
corpus action brought pursuant to 28 U.S.C. § 2254 in which the District Court adopted my
recommendation that the writ be denied. The Eleventh Circuit affirmed in part and vacated and
remanded in part with instructions that this Court consider the prejudice prong of the ineffective
assistance of counsel test of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984) with regard to Petitioner’s claim of ineffective assistance of counsel where Petitioner
alleged counsel was ineffective for failing to allow him 1o testify at trial. On remand, the

@004
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instructions of the Eleventh Circuit were followed, and I entered a subsequent recommendation
(2000 WL 284204) again recommending that the writ of habeas corpus be denied.

(2) Blackmon v. Holt, Civil Action $1-0296-RV-S (S.D.Ala. 1994). Thiswasa
habeas corpus action brought pursuant to 28 U.S.C. § 2254 in which the District Court adopted
my recorrumendation that the writ be denied. The Eleventh Circuit reversed and remanded with
directions to the District Court that the Court analyze the petitioner’s equal protection claim on
the merits pursuant to Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986),
after finding that, even though Petitionex’s trial occurred some two years before Batson was
decided, this Court’s decision te analyze Petitioner’s claim under Swain v. Alabama, 380 U.S.
202, 85 S.Ct. 824, 13 L.Ed. 759 (1965), was in error. The Eleventh Circuit found that, even
though Petitioner’s rehearing application had been denied eight days before Batson was decided,
Petitioner still had six more days lefl to file a petition for the writ of certiorari in the Alabama
Supreme Court; thus, notwithstanding the fact that Petitioner never filed a petition for the writ of
certiorar, he still had a direct appeal route to the Supreme Court available and therefore, the
principles of Batson were applicable. Onremand, I determined that the record was insufficient to
analyze Petitioner’s claim pursuant to Batson, and therefore, [ had no alternative but to
recommend that the writ be granted and the case returned to the state court for retrial.

(3) Lewis v, Callahan, 125 F.3d 1436 (11® Cir. 1997). This was a social security
action in which the District Court adopted my recommendation that the decision of the
Commissioner to deny disability benefits be affirmed. This recommendation was based ona
finding that the claimant possessed the residval functional capacity for sedentary work and was
therefore not disabled. The Eleventh Circuit disagreed and found that the Administrative Law
Judge’s finding that claimant possessed the residual functional capacity for stress-free sedentary
work was not supported by substantial evidence. The action was reversed and rernanded with
instructions that the case be returned to the Commissioner for the award of benefits.

(4) Wheeles v. Human Resource Systems, Inc., 179 F.R.D. 635 (S.D.Ala. 1998).

During a telephone conference conducted as a result of a dispute between attorneys at a
deposition, I granted 2 motion to compel the deponent 10 answer a question which, after
discussion with the attorneys had been narrowly tailored and would be subject to a protective
order which would prevent untoward disclosure of the answer. I instructed the attorneys that
notwithstanding my ruling, the deponent could still refuse to answer the question and my ruling
could be appealed to the District Judge. This appeal was taken and the District Judge reversed
my decision finding that, after balancing the Plaintiff’s claim of bias against the privacy interest
of the non-party witness, Defendants were entitled 1o a protective order precluding Plaintiff from
inquiring into any sexual conduct between the witnesses, but that Plaintiff could inquire whether
the witnesses presently had such a relationship such as might cause a reasonable person to doubt
the veracity of the testimony of the co-worker concerning the supervisor.

(5) Lowery v. Sullivan, 979 F.2d 835 (11* Cir. 1992). This was a social security
action in which the District Court adopted my recommendation that the decision of the
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Commissioner of Social Security denying disability benefits to the claimant be affirmed. The
Eleventh Circuit, finding that substantial evidence did not support the Administrative Law
Judge's finding that claimant’s mental retardation did not manifest itself before age 22, reversed
and remanded.

(6) McNab v, I & J Marine, Inc., 2001 WL 101800 (11™ Cir 2001), Following a jury
trial in which I presided as the trial judge, and in which the jory found for the Plaintiff, Defendant
appealed on various grounds. The Eleventh Circuit Court of Appeals dismissed the appeal on the
grounds that a procedure followed in the Scuthern District of Alabama that purported to allow
parties to consent to a Magistrate Judge’s exercise of jurisdiction by failing to object within 30
days of receiving notice that the case had been assigned to a Magistrate Judge, was invalid and
insufficient to establish “on the record” consent statutorily required to empower a Magistrate
Judge to exercise jurisdiction. It should be noted that no party contested the jurisdiction of the
Magistrate Judge nor was this an issue on appeal. This “opt-out consent™ procedure is no longer
utilized in the Southern District of Alabama.

(7) Jones v. Apfel, 1999 WL 1565204 (S.D.Ala. 1999). While this action appears in
Westlaw as a reversal (red flag), it should be noted that my recommendation was adopted by the
District Judge. However, after observing that he had inadvertently overlooked the Plaintiff's
objections to my recommendation, the District Court vacated its order and judgment and
addressed Plaintiff’s objections. Jones v. Apfel, 2000 WL 360241 (S.D.Ala. 2000). After doing
so, the District Judge again adopted my report and recommendation as the opinion of the Court
and dismissed the action.

(c) Significant opinions on federal or state constitutional issues:
None.

16. Public Office: State (chronologically) any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for elective public office.

None,

17. Legal Career:

a. Describe chronologically your law practice and experience after graduation from law
school including:

1. whether you served as clerk to a judge, and if so, the name of the judge, the court,
and the dates of the period you were a clerk;

After graduating from law school in 1980, and while studying for the bar exam
and awaiting results, I worked as a law clerk for Judge Gay Lake, a District Judge
in the District Court for Tuscaloosa County, Alabama. My term of service started
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3.

sometime around March 1981 and concluded in August 1981,
whether you practiced alone, and if so, the addresses and dates;

Not applicable.

the dates, names and addresses of law firms or offices, companies or

governmental agencies with which you have been connected, and the nature of your
connection with each;

1981-1985: Assistant District Attorney. District Attorney’s Office, Mobile,
Alabama. Prosecutor.

1985-1987: Chief Assistant District Attorney, District Attorney’s Office, Mobile,
Alabama. Prosecutor.

1987-1989: Assistant United States Attorney. U. S. Attorney’s Office, Southern
District of Alabama, Mobile, Alabama. Prosecutor.

1989-1990: Law firm of Thetford & Steele. Suite 1702, 107 Saint Francis Street,
Mobile, Alabama, 36602, Partner,

1990- present: United States Magistrate Judge for the Southern District of
Alabama. U. 8. Courthouse, 113 Saint Joseph Street, Mobile, Alabama, 36602.

. ‘What has been the general character of your law practice, dividing it into periods

with dates if its character has changed over the years?

From 1981 to 1989, I worked as a prosecutor in state and federal court. From
1989 to 1990, I was in private practice where I handled a variety of matters
including domestic relations disputes, criminal defense and criminal appeals,
estate planning matters, plaintiff's actions, and representation of a government
agency (the Department of Human Resources). From 1990 uatil the present, I
have been employed as a United States Magistrate Judge for the District Court in
the Southern District of Alabama,

. Describe your typical former clients, and mention the areas, if any, in which you

have specialized.

For most of my legal career before becoming a United States Magistrate Judge, I
was employed as a trial attorney prosecuting criminal cases for the District
Attorney’s Office and the United States Attorney’s Office in Mobile, Alabama.
As such, [ represented the people of the State of Alabama and the people of the
United States who were my clients. During the course of my work as a

6
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prosecutor, | specialized in child abuse cases and public corruption cases.

c. 1. Did you appear in court frequently, occasionally, or not at all? 1f the frequency of
your appearances in court varied, describe each such variance, giving dates,

As a prosecutor from 1981 to 1989, I appeared in court almost daily. While in

private practice from 1989 ta 1990, the frequency of my court appearances was
reduced; however, I would estimate that 1 was in court on a weekly basis.

2. What percentage of these appearances was in:
(a) federal courts;

From 1987-1989, 100%.
(b) state courts of record;
From 1981 to 1989, 100%,
(c) other courts.
Not applicable.
3. What percentage of your litigation was:
(a) civil;
(b) criminal,
From 1981 to 1989, 100% of my litigation was criminal. From 1989 to 1990,
. while in private practice, my litigation experience was probably 50% criminal and
50% civil.

4. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

Approximately 85 as sole counsel, and 15 as associate counsel.

5. What percentage of these trials was:

(a) jury;
(b) non-jury.
100% of these trials were before a jury.

After graduating from law school in 1980 and while studying for the bar exam and awaiting
results, [ worked as a law clerk for Judge Gay Lake, a District Judge in the District Court for

7



329

11/05/01 MON 18:26 FAX @oos

Tuscaloosa County, Alabama,

In September 1981, I was employed as an Assistant District Attorney in the District
Attorney’s Office for Mobile County, Alabama. In 1985, ] was promoted to the position of Chief
Assistant District Attorney and continued to work for the District Attorney until 1987, From
1981 10 1987, I prosecuted literally hundreds of felony preliminary hearings and misdemeanor
cases before the District Courts of Mobile County, I tried in excess of 75 felony cases before
juries in the Circuit Courts of Mobile County as sole counsel, and, as Chief Assistant District
Attorney, I assisted other prosecutors in the trials of dozens of felony cases, presented in excess
of 1,000 felony cases to the Mobile County Grand Jury, and tried one felony case in U.S. District
Court as a Special Assistant Upited States Attorney. I also litigated civil forfeiture matters in
state court, participated in criminal investigations including significant public corruption
investigations in Mobile, Alabama, supervised the District Attorney’s legal and support staff,
supervised the Mobile County Grand Jury, directed the creation of the District Attorney’s Check
Enforcement Unit, and substantially assisted in the creation of the Child Advocacy Center for
physically and sexually abused children.

From 1987 to 1989, I was employed as an Assistant United States Attorpey where I tried
seven felony cases before the District Court for the Southern District of Alabama, including cases
of mail fraud, public corruption, drug violations, firearm vielations, and tax code violations. 1
also wrote legal briefs on cases prosecuted and argued these briefs before the Eleventh Circuit
Court of Appeals. I assisted Jaw enforcement agents during investigations of public corruption,
drug violations and white collar crimes, which included rendering legal advice, and assisting with
search warrants, pen registers and wiretaps,

In 1589, I left the U. S. Attorney’s Office and entercd the private practice of Jaw with Joseph
D. Thetford and the law firm of Thetford & Steele. The law firm was located in Suite 1702, 107
Francis Street, Mobile, Alabama. As a private practitioner, I handled civil litigation in state and
federal court, criminal defense in state and federal court, litigation of domestic relations matters,
representation of indigent appellants before the Alabama Court of Criminal Appeals,
representation of claimants in social security matters, and representation of the Alabama
Departiment of Human Resources in child custody matters.

In January 1990, while still in private practice, 1 was appointed as a part-time Magistrate
(half-time) for the U. S. District Court for the Southern District of Alabama. After that, to avoid
any conflicts of interest, my private practice of law was focused primarily in state court.

In December 1990, I was appointed as a full-time Magistrate Judge for the District Court for
the Southern District of Alabama where I remain today. Because of the nature of our court, and
the exigent circumstances experienced due to a heavy workload and the attrition of our district
judges, I have been utilized in my position as Magistrate Judge to the fullest extent allowed by
federal laws and rules. In addition to handling the usual assortment of preliminary criminal
matters, prisoner cases, and social security appeals, | find that I devote more than half of my time
to civil matters which usually involve reviewing and resolving motions, holding bearings on

g
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disputed issues, and conferencing with attorneys to resolve problems or to manage the schedule
of a particular case. As aresult of recent developments in our Court, our Magistrate Judges are
now in rotation to receive, with the consent of the parties, 25 percent of the civil docket. The
product of this policy is that, for the past several years, [ have managed my own civil docket and
have presided over a growing number of civil jury tdals. According to statistical data reported to
the Administrative Office of United States Courts, during my tenure as a Magistrate Judge in this
Court, | have conducted 3,959 hearings; | have held 1,783 pretrial conferences (745 of these were
civil and 51 were mediation conferences); I have entered a total of 1,385 reports and
recommendations addressing civil motions such as summary judgment motions and motions to
dismiss or motions to remand, addressing social security appeals, and recommending action in
prisoner habeas petitions and claims under §1983; I have entered written orders resolving 10,765
motions (5,539 of which involve civil matters); I have selected 226 trial juries; I have terminated
(by oxder or settlement) 115 civil consent cases; and [ have presided over the trial of 15 civil jury

cases,

In addition to managing my docket, I have been responsible for creating several plans which
have significantly impacted the day-to-day operation of this Court. For instance, shortly after
coming on board, I drafted the Criminal Case Management Plan for this District which is still in
effect and has resulted in the efficient management of our criminal cases. I also drafted the
Criminal Justice Act Plan for this District, set up the CJA Panel of Attomeys for appointment to
represent indigent defendants, created a Training Pane] to assist in the training of new attorneys,
and I serve as Chairman of our CJA Selection Committee. T was significantly involved in the
drafting of this Court’s Alternative Dispute Resolution Plan and have served as liaison 1o the
Mobile Bar Association’s Mediation Comumnittee. I have also been instrumental in consolidating
our autemation efforts in this District, and with the technical assistance of our Automation Chief,
I drafted an Automation Plan and set up an Automation Comumittee for this Court. Finally, in an
effort to stay alert to the needs of the public and the attomeys who represent our citizens, [ have
served on several Mobile Bar Association committees over the years. These include the Civil
Practice Committee, the Criminal Practice Committee, the Alternative Dispute Resolution
Committee, the Bench and Bar Committee, the Social Security Practice Committee, the Juvenile
Practice Committee, and the Law Day Committee.

18, Litigation: Describe the ten most significant litigated matters which you personally handled.
Give the citations, if the cases were reported, and the docket number and date if unreported.
Give a capsule summary of the substance of each case. Identify the party or parties whom
you represented; describe in detail the nature of your participation in the litigation and the
final disposition of the case. Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges before whom the case was
litigated; and

(c) the individual name, addresses, and telephone numbers of co-counse! and of principal
counsel] for each of the other parties.
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All of the cases I have litigated, both jury and non-jury, were criminal cases, and were tried
between 1981 and 1989. The following cases were tried before the Circuit Court of Mobile

County, Alabarma:

State of Alabama v. Tankersley. This was a DUT murder case which is believed to be the first
conviction in the United States for murder where the Defendant was driving under the

influence of alcohol and killed an individual. The appeal is reported at Tankersley v, State,
420 So.2d 818 (Ala.Crim.App. 1982). Opposing counsel: T. Jefferson Deen, IIT; 207 Church
Street, Mobile, Alabama 36602; (334) 433-58G0. Trial judge: Judge Braxton L. Kittrell, Jr.

State of Alabama v. Williams. Drug case (illegal possession of phenmetrazine — defendant
convicted). Appeal reported at Williams v. State, 429 So0.2d 625 (Ala.Crim.App. 1982).
Opposing counscl: Robert F. Clark; 207 Church Street, Mobile, Alabama 36602; (334) 433-
5860. Trial judge: Judge Robert L. Byrd, Jr.

State of Alabama v. Hastings. Drug case (illegal possession of hydromorphone
hydrochloride -- defendant convicted). Appeal reported at Hastings v, State, 439 So0.2d 204
(Ala.Crim.App. 1983). Opposing counsel: Charles N. McKnight; Mobile Government Plaza,
205 Government Street, Mobile, Alabama 36602; (334) 574-8439. Trial judge: Judge Telfair

Mashburn,

State of Alabama v, Carson. Manslaughter case (defendant convicted). Appeal reported at
Carson v. State, 439 So.2d 1350 (Ala.Crim.App. 1983). Opposing counsel: Donald C,
Brutkiewicz, 2312 AmSouth Bank Bldg., Mobile, Alabama 36602; (334) 433-1866. Trial
judge: Judge James Avery.

State of Alabama v. Koger. Child abuse/murder case (defendant convicted). Appeal reported
at Koger v. State, 443 So0.2d 1343 (Ala.Crim.App. 1983). Opposing counsel: Edward R.
Tibbetts; 1 Office Park, Mobile, Alabama 36616; (334) 343-3330. Trial judge: Judge Robert
L.Byrd, Jr.

State of Alabama v. Carl Perry. Murder case (defendant convicted). Appeal reported at
Perry v. State, 453 50.2d 762 (Ala.Crim.App. 1984). Opposing counse): Panl D. Brown; 920
Dauphin Street, Mobile, Alabama 36604; (334) 438-4691. Trial judge: Judge Edward B.
McDermott.

State of Alabama v. Paulson. Forgery case (defendant convicted). Appeal reported at
Paulson v, State, 455 So0.2d 85 (Ala.Crim. App. 1984). Opposing counsel: T. Jefferson Deen,
III; 207 Church Street, Mobile, Alabama 36602; (334) 433-5860. Trial judge: Judge Ferrill
D. McRae. .

State of Alabama v, Fields. Vehicular homicide (defendant convicted). Appeal reported at
Ficlds v. State, 494 So0.2d 477 (Ala.Crim.App. 1986). Opposing counsel: W. A. Kimbrough,
Jr.; 1359 Dauphin Street, Mobile, Alabama 36604; (334) 432-2855. Trial judge: Judge

10
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Braxton L. Kittrell, Jr.

The following cases were tried in federal court:

United States v. Wicks. Public corruption case. Trial resulted in the conviction of an
incumbent county commissioner. (No reported opinion.) Opposing counsel: W. A.
Kimbrough, Ir.; 1359 Dauphin Street, Mobile, Alabama 36604; (334) 432-2855. Trial judge:
Judge W, Brevard Hand.

United States v. Runderson. Drug/Firearm case (defendant convicted). (No reported
opinion.) Opposing counsel: Larry C. Moorer; 107 North Jackson Street, Mobile, Alabama
36602; (334) 432-0002. Trial judge: Judge W. Brevard Hand.

United States v. Williams. Tax case (atternpting to evade federal income tax and willfully
failing to pay tax -- defendant convicted). Appeal reported at U.S, v. Williams, 875 F.2d B46
(11 Cir. 1989). Opposing counsel: W. A. Kimbrough, Jr.; 1359 Dauphin Street, Mobile,
Alabama 36604; (334) 432-2855. Trial judge: Judge W, Brevard Hand.

Attorneys with whom 1 have had recent or frequent contact:

Joseph M. Brown, Jr.; 1601 Dauphin Street, Mobile, Alabama 36604; (334) 471-6151.
Richard E. Shields; 63 South Royal Street; Mobile, Alabama 36602; (334) 432-1656.
T. Jefferson Deen, I11; 207 Church Street, Mobile, Alabama 36602; (334) 433-5860.
Michael E. Mark; 5 Dauphin Street, Mobile, Alabama 36602; (334) 432-0702.
Richard W. Fuquay; 1111 Dauphin Street, Mobile, Alabama 36604; (334) 433-7177.
‘William C. Tidwell, II; 107 Saint Francis Street, Suite 26, Mobile, Alabama 36602;
(334) 694-6310.
Caine O’Rear, [II; 107 St, Frapcis Street, Suite 3000, Mobile, Alabama 36602;
(334) 654-6308.
Vincent F. Kilbom, IIT; 1810 Old Government Street, Mobile, Alabama 36606;
(334) 479-9010. .
Jerry A. McDowell; 63 South Royal Street, Suite 900, Mobile, Alabama 36606;
{334) 431-8800. '
Richard W. Moore; 63 South Royal Street, Suite 438; Mobile, Alabama 36602;
(334) 441-5845.

. Legal Activities: Describe the most significant legal activities you have pursued, including

significant litigation which did not progress to trial or legal matters that did not involve
litigation. Describe the nature of your participation in this question, please omit any
information protected by the attomney-client privilege (unless the privilege has been waived.}

I am a member of the Alabama State Bar Association and the Mobile Bar Association. [ have

served on various committees with these associations including the Bench and Bar Committee
with the State Bar (the purpose of this Committee is to allow interaction between state and

11
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federal judicial officers and members of the Bar with the goal of improving the lines of
communication and exploring ways of improving the justice system and better serving the
public), and the following committees of the Mobile Bar Association: the Civil Practice
Comumittee (the purpose of this Committee is to develop recommendations to the federal court
for improving the adiministration of civil justice through rule changes, and the implementation of
case management plans and procedures); the Criminal Practice Committee (the purpose of this
Comumittee is to discuss, formulate, and make recommendations to the state and federal judicial
officers with the goal of improving the administration of crimipal justice in the state and federal
court); the Juvenile Practice Committee (the purpose of this Committee is to provide a forum
where its members can discuss, formulate, and make recommendations 1o jmprove the
administration of juvenile justice in statc court); the Social Security Practice Comunittee (the
purpose of this Committee is to provide a forum for its members to discuss ideas for the effective
management of social security cases among social security practitioners and to make
recommendations to federal court for the purpose of improving the administration of justice in
the area of social security appeals); the Alternative Dispute Resolution Committee (the purpose
of this Corumittee was to create an Alternative Dispute Resolution plan for implementation in
federal court which would create a panel of neutrals and provide procedures for the effective and
efficient management of cases through the ADR phasc); and the Law Day Committee, [ have
chaired the Law Day Committee on at least two occasions and have participated in the extensive
activities of this Comumittee which has as its goal, the improvement of the relationship between
the Bar Association and the general public. I was also one of the founding members of the Child
Advocacy Center which was created to assist child victims of physical and sexual abuse usiog 2
multi-disciplinary approach, with special emphasis on cases that would be prosecuted before
juries in state court. '
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THOMAS A. VARLAN
QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE
Name: Full name (include any former names used).
Thomas Alexander Varlan
Position: State the position for which you have been nominated.

U.S. District Judge, Eastern District of Tennessee

Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Bass, Berry & Sims PLC
900 S Gay Street, Suite 1700
Knoxville, TN 37902
865.521.0369

Birthplace: State date and place of birth.
July 8, 1956 Oak Ridge, TN

Marital Status: (include maiden name of wife, or husband's narhe). List spouse's
occupation, employer's name and business address(es). Please also indicate the number

of dependent children.
Spouse: Danmi B. Varlan (maiden name-Danni Bowers)
Employment: Partner, The Envision Group

Post Office Box 11288
Knoxville, TN 37939
Dependent Children: 4

Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was
received.

8/78 to 5/81  Vanderbilt University School of Law
JD. 1981
Order of the Coif

8/74to 6/78  University of Tennessee
B.A 1978
Highest Honors
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Employment Record: List m reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

8/98 to present

1/88 to 7/98

6/81 to 12/87

7/80 to 8/80

6/80 to 7/80

6/79 to 8/79

2002 to present

1995 - 1998

1996 - 1997

Partner

Bass, Berry & Sims PLC

900 S. Gay Street, Suite 1700
Knoxville, TN 37902

Law Director
City of Knoxville

400 Main Street

Knoxville, TN 37902

Associate

Sutherland, Asbill & Brennan
999 Peachtree Street, NE
Atlanta, GA 30309

Summer Assoclate )
Sutherland, Asbill & Brennan
999 Peachtree Street, NE
Atlanta, GA 30309

Sumimer Associate

Vinson & Elkins LLP

2300 First City Tower, 1001 Fannin
Houston, TX 77002

Summer Associate

Lewis, King, Krieg, Waldrop, P.C.
One Centre Square, Fifth Floor
620 Market Street

Knoxville, TN 37902

Bearden High School Foundation, Inc.
Board of Directors -

International Municipal Lawyer Association )
Chair, Litigation and Risk Management Section (1995-1996)
Regional Vice President (1997-1998)

Tennessee Bar Association
Chair, Litigation Section

2
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1994 - 1995 President
Tennessee Municipal Attorneys Association

1996 - present Commissioner
Tennessee Advisory Commission for Intergovernmental Relations
226 Capitol Boulevard Building, Suite 508 '
Nashville, TN 37243

1999 - 2002 Board of Directors
Knoxville Area Chamber Partnership
601 W. Summit Hill Drive
Knoxville, TN 37902

1995 - 1996 Board of Trustees
Knoxville Museum of Art
1050 World's Fair Park Drive
Knoxville, TN 37902

1996 - 2000 Board of Directors
Dogwood Arts Festival
601 W. Summit Hill Drive
Knoxville, TN 37902

1998 - present University of Tennessee Collegé of Arts and Sci¢hces
Board of Visitors .

1999 - present Vice President and President
AHEPA (American Hellenic Educational Progressive Association)
Knoxville Chapter No. 346
(Secretary, Atlanta Chapter, 1987)

1996 Parish Council President
St. George Greek Orthodox Church
4070 Kingston Pike
Knoxville, TN 37919

1995 - present Executive Committee Member
West Hills Community Association

1992 - 1993 University of Tennessee Chancellor's Associates

Military Service: Identifyv any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

Not applicable.
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Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

*
*
*

Order of the Coif, Vanderbilt Law School

Managing Editor, Vanderbilt Law Review

Appellate Argument I -- Vanderbilt Law School recognmon awards for brief writing
and oral argument presentations

Phi Beta Kappa, University of Tennessee

Phi Kappa Phi Graduate Scholarship (granted senior year at University of Tennessee
for first year of law school)

Highest Honors, B.A. 1978, University of Tennessee with dual major in Political
Science and Economics

Tennessee Advisory Commission for Intergovernmental Relations (private citizen
appointment by Governor for consecutive three-year terms beginning in 1996)
Leadership Knoxville 1993 (selection in "government" category through community-
wide nomination and selection process)

Knoxville-Knox County Charter Unification Commission, 1995-1996 (one of eight
city representatives to 17-member committee appointed by Mayor and confirmed by
Knoxville City Council)

Eagle Scout award, 1974

University of Tennessee Chancellor's Associates, 1992-1995

University of Tennessee College of Arts and Sciences Board of Visitors, 1998-present

Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

* ® ¥ #

State Bar of Georgia, 1981-present (voluntary inactive status since 1988)
Atlanta Bar Association, 1981-1987
Knoxville Bar Association, 1988-present-
Tennessee Bar Association, 1988-present
Secretary-Treasurer, Section of Litigation, 1994-1995
Vice-Chair, Section of Litigation, 1995-1996
Chair, Section of Litigation, 1996-1997
American Bar Association, 1988-1998
International Municipal Lawyers' Association (IMLA), 1988-present
Member, 1988-1998; Associate Member, 1998-present
Vice-Chair, Section of Litigation and Risk Management, 1994-1995
Chair, Section of Litigation and Risk Management, 1995-1996
Strategic Planning Committee, 1995-1998
Regional Vice President, 1997-1998
Tennessee Municipal Attorneys' Association (TMAA), 1988-1998
Secretary-Treasurer, 1992-1993
Vice President, 1993-1994
President, 1994-1995
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*  Hamilton Bumett American Inns of Court, 1996-present

Bar and Court Admission: List each state and court in which you have been admitted
to practice, including dates of admission and any lapses in membership. Please explain
the reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

States:
Tennessee, 1988
Georgia, 1981 (voluntary inactive status since relocation to Tennessee in 1988)

Courts:
U.S. Supreme Court, May 24, 1993
U.S. District Court for the Northern District of Georgia, April 12, 1982
U.S. Court of Appeals for the Eleventh Circuit, July 14, 1982
U.S. Court of Appeals for the Federal Circuit, May 27, 1987
U.S. Court of Appeals for the Sixth Circuit, March 21, 1988
U.S. District Court for the Eastern District of Tennessee, May 29, 1989
Georgia State Courts, 1981
Georgia Court of Appeals, September 10, 1985
Georgia Supreme Court, Septernber 17, 1985
Tennessee State Courts, 1988

Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civic, chéritable, or other drganizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

Current

Bearden High School Foundation, Inc., Board of Directors - 2002-present

Tennessee Advisory Commission for Intergovernmental Relations,
Commissioner - 1996-present

American Hellenic Educational Progressive Association
Knoxville Chapter No. 346, Vice President and President - 1998-present
(Secretary, Atlanta Chapter, 1987)

West Hills Community. Association, Executive Committee member - 1995-present

Leadership Knoxville, Inc. - 1993 (class member) to present (alumni)

West Hills Elementary School PTA -1992-present

Bearden High School PTA - 2001-present

Episcopal School of Knoxville PTA - 2002-present

Bearden High Schoo] Band Boosters - 2001 -present

Knox Heritage, Inc. - 2001 -present

Knox Youth Sperts, Inc., Volunteer Basketball Coach - 1998-2002
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Former
Knoxville Area Chamber Partnership, Board of Directors - 1999-2002
Knoxville Museum of Art, Board of Trustees - 1995-1996
Dogwood Arts Festival, Board of Directors - 1996-2000
St. George Greek Orthodox Church, Parish Council President - 1996
Deane Hill Country Club (1988-1993--no longer in existence)
‘West Hills 46" Precint Republican Comumittee, 1988-2002
Knoxville-Knox County Charter Unification Commission - 1995-1996
Junior League of Knoxville Community Advisory Board - 1996-1998
Bearden Middle School PTA - 1998-2001

To my knowledge, none of these organizations formerly or currently discriminates on the
basis of race, sex, or religion. I would note that the American Hellenic Educational
Progressive Association (AHEPA) is a fraternal organization founded in Atlanta, Georgia
in 1922, focused at that time on protecting Greek immigrants from subversive Klan anti-
Greek activities and to help integrate Greek immigrants into American culture and which
has now expanded into an intemational organization which promotes Hellenism,
education, philanthropy, civic responsibility, family and individual excellence. Affiliate
auxiliary organizations have been created under the AHEPA family umbrella to include
female adult and male and female young adult members (through the Daughters of
Penelope, Maids of Athena, and Sons of Pericles).

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Comrmttee unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

A. Materials Available and Supplied

TAB NO.

1. "Defining the Govemment's Duty Under the Federal Tort Claims Act," Vand. L.
Rev. (1980).

2. October 19, 1990 Tennessee Municipal Attorneys Association ("TMAA") Fall
Seminar: "Municipal Contracts.” .

3. June 16, 1992 TMAA Annual Seminar: "Tax Equalization and the Bell Telephone
Appeals.”

4. August 24, 1993: "Tennessee Municipal League Report on Annexation” presented
to the Tennessee Advisory Commission for Intergovernmental Relations.
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15.

16.

17.
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Fall 1994 International Municipal Lawyers Association ("IMLA") Annual
Conference: "The New Rules of Federal Civil Procedure and Their Impact on
Municipal Legal Practice.”

"Sixth Circuit Holds City and County Not Liable in Incinerator Lawsuit,"
Municipal Attorney, Nov./Dec. 1992, Vol. 3, No. 6, pp. 150-51.

March 3, 1995 TMAA Seminar: "Changes in the Federal Rules of Civil
Procedure.”

June 20, 1995 TMAA Annual Seminar: 6-hour CLE seminar that, as president of
TMAA, I organized with staff assistance and served as moderator at the seminar.
Topics included employment law, municipal liability and immunity issues, and
other topics. ’

October 15-18, 1995 IMLA 60™ Annual Conference: "Litigation & Risk
Management Section Annual Report.”

October 17, 1995 IMLA Annual Conference: Moderator, Work Session: "Fire and
Law Enforcement Issues for Local Government Attorneys."

June 18, 1996 TMAA Annual Seminar: "Open Records, Open Meetings, and
Comumunicating with the Media: the City Attomey's Role,"

November 17, 1997 IMLA Annual Conference: Moderator, Work Session,
"Local Government Liability: New Forms and New Defenses.”

December 16, 1997: Presentation by the City of Knoxville to the Annexation and
Incorporation Study Committee of the Tennessee General Assembly.

Spring 1998: Tennessee Municipal Law Letter: "Legislature Overhauls
Annexation Laws.” :

April 4, 1998 University of Tennessee College of Law Speaker Series -
Interdisciplinary Symposium: "Revitalizing Cities and Building Communities."

October 20, 1998 Bass, Berry & Sims Labor and Employment Law Group
Seminar: "1998 Federal Law Update.”

February 5, 1999 TMAA: "Legislative Preview--Tort Liability and Other Local
Government [ssues.”

June 3, 1999 Bass, Berry & Sims Labor and Employment Law Group Seminar:
"Employment Law Update."

June 15, 1999 TMAA Annual Seminar: "Legislative Update.”
7
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20. September 27, 1999: Presentation to the Civil Practice and Local Government
Subcommittees of the Tennessee House of Representatives: "Proposed Tort
Liability Legislation” presented by Tennessee Municipal League.

21. June 8, 2000 KBA Annual Seminar: “Legislative Update.”
22, June 13, 2000 TMAA Summer Seminar: "Legislative Update.”

23. May 24, 2001 Lorman Education Services Seminar: "Local Government Issues in
Tennessee.” .

24.  June 12, 2001 TMAA Summer Seminar: "Legislative Update.”
25, June 9, 2002 TMAA Annual Seminar: "Legislative Update.”
B. Materials Not Available and/or Extemporaneous Remarks

Spring 1995: Made presentation to Leadership Knoxville on local government
issues.

1995 to 1996: Made numerous presentations to civic groups and organizations
(including neighborhood associations, business forums, rotary clubs, and others)
relating to tropic of unified government in role as member of Knoxville/Knox
County Unified Government Charter Commission. N

1996: Spoke (in Greek and English) to over 15,000 people at Olympic Torch
Celebration community-wide event sponsored by City of Knoxville and Atlanta
Committee for the Olympic Garues relating to importance of Olympics and their
Hellenic origins. )

1996 and 1997: Made presentations to St. George Greek Orthodox Church General
Assemblies in role as Parish Council president and chair of various committees.
Topics included budget, by-laws, and strategic planning.

May 9, 1997 TBA Litigation Section, "Federal Practice Seminar." As chair of the TBA
Litigation Section, 1 organized this 6-hour CLE seminar, worked with federal judges,
magistrates, and attorneys on the selection of topics and presentations, and served as
moderator at the seminar. Topics included pretrial practice and discovery in the federal
courts, the use of scientific evidence and testimony, and federal mediation.

August 12,.1997: Knoxville Police Department In-Service Training: "Open
Records and Public Documents.”

1988 to 1998: Made numerous presentations as City Law Director to
homeowners’ associations, school groups, and civic groups related to various
community and city matters.
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August 19, 1998: Speech to Northside Kiwanis regarding Tennessee Municipal
League activities.

June 9, 1999 Tennessee County Services Association Post-Legislative
Conference: "Tort Liability Update.”

January 22, 2002: Speech to West Knox Sertoma Club regarding Tennessee
Municipal League activities.

14, Congressional Testimony: List any occasion when you have testified before a
: committee or subcommittee of the Congress, including the name of the committee or
subcommittee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any written statement submitted
ag testirnony and the transcript of the testimony, if in your possession.

I have not testified before Congress.

15, Health: Describe the present state of your health and provide the date of your last
physical examination.

I am in good physical condition and health. The date of my last physical examination
was August 13, 2002, ‘

16. Citations: [f you are or have been a judge, provide!”

(1) a short summary and citations for the ten (10) most significant opinions you have
written; '

2) a short summary and citations for all mulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

3) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such
opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

Not applicable.
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17. Public Office, Political Activities and Affiliations:

8y

@

List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronelogically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which you
were not confirmed by a state or federal legislative body.

From January 1, 1988 to July 31, 1998, I served as Law Director for the City of
Knoxville, Tennessee. I was appointed to this position by the Mayor, Victor
Ashe. :

Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities. .

During my tenure as Law Director, Mayor Ashe successfully underwent two re-
election campaigns, in 1991 and 1995. I participated in those campaigns on my
own time in a limited advisory capacity. Municipal elections in Tennessee are
nonpartisan.

18.  Legal Career: Please answer each part separately.

8

Describe chronologically your law practice and legal experience after graduation
from law school including:

(1) whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

No.

2) whether you practiced alone, and if so, the addresses and dates;
No.

3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Attorney Sutherland, Asbill & Brennan 1981-1987

999 Peachtree Street, NE
Atlanta, GA 30309

10
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Law Director City ot Knoxville 198%-1998
400 Main Street
Knoxville, TN 37902

Partner Bass, Berry & Sims PLC 1998-present
900 S. Gay Street, Suite 1700
Knoxville, TN 37902

(¢)] Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

(2) Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

During my practice in Atlanta, Georgia with Sutherland, Asbill & Brennan, I
served in the firm's litigation department with special focus in the areas of
employment law and school law. I had responsibility for all phases of complex
commercial lawsuits, including patent and trade secrets, antitrust, contract, and
products liability, at both the trial and appellate levels in the state and federal
courts. Typical clients included boards of education, state agencies, railroad
companies, hospitals, manufacturing companies, movie producers, and other
private companies and individuals.

As Law Director for the City of Knoxville,  headed a department of 23 full-time
and 2 part-time employees -- which included seven staff attorney positions and
eight additional professional positions. The Law Department represented the city
in all litigation in which the City of Knoxville is a party. Either directly orina
supervisory role, I participated in the defense and prosecution of this litigation.
The types of cases that we handled included tort, civil rights, annexation, tax
matters, zoning, condemnation, employment liability, workers' compensation, and
cases dealing with a wide range of constitutional and statutory issues.

The Law Department also provided legal advice and consultation to city officials,
boards, and agencies on an ongoing basis. In addition to the Mayor and City
Council, the departments for which we rendered advice and provided
representation on a variety of issues included the departments of police, fire,
finance, recreation, engineering, civil service, public service, and development. In
addition to the above listed case categories, areas of the law in which we provided
legal research and advice included telecommunications, mass transit, real property
issues, and federal regulations including fair labor standards, drug and alcohol
testing requirements, ADA, and FMLA.

Also, in a typical year, we prepared approximately 30 council agendas and over
900 ordinances and resolutions for consideration by City Council. The Law
Department also prepared approximately 300 city contracts on an annual basis.
All of those contracts, by statutory requirement, obtained my review and signature
as to their legal form and content.

11
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Through the Law Department's Risk Management Division, we administered a
self-funded and substantially self-administered program for workers'
compensation and liability claims. We also had responsibility for all health and
welfare benefits for city employees including regulatory compliance with
applicable federal statutes. In addition, we administered the City's safety and loss
control programs including compliance with state and federal OSHA
requirements.

My current practice areas with Bass, Berry & Sims PLC include governmental
relations, civil litigation, labor and employment law, and representation of quasi-
governmental corporations. Representative clients include the local housing
authority, the airport authority, the statewide municipal league, representation of
various private and public entities on employment matters and employment
litigation, and representation of a metropolitan area school system in teacher
salary equity litigation brought by an association of state small school systems.
(1) Describe whether you appeared in court frequently, oceasionally, or not at
all. Ifthe frequency of your appearances in court varied, describe each
such varlance, providing dates.
Occasionally.
2) Indicate the percentage of these appearances in
(1) federal courts;
40% (approximate)
2) state courts of record;
50% (approximate)
3) other courts.
10% (approximatke)
(3) Indicate the percentage of these appearances in:
(1) civil proceedings;
100%

2) criminal proceedings.

0%
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(3) State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole
counsel, chief counsel, or assoclate counsel.

10 (total includes deadlocked jury cases; excludes cases where
verdict obtained by a grant of motion to dismiss and/or summary
judgment).

(4) Indicate the percentage of these trials that were decided by a jury.
60%

Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your
practice.

1 have not practiced before the U. S. Supreme Court.

Describe legal services that you have provided to disadvantaged persons oron a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each. .

Served as lead (sole) counsel in appeal in Herron v. Beck, 693 F.2d 125 (11" Cir.
1982), in which the U.S. Court of Appeals for the Eleventh Circuit reversed and
remanded decision of federal district court in prisoner pro se action for alleged
illegal removal of legal and educational materials from jail cell.

Performed various pro bono services in Atlanta through organizations such as
Volunteer Legal Arts Services.

Participant in Knoxville Bar Association's "Mentor for the Moment" Program, in
which attorneys who have questions or problems in a particular area of legal
expertise may seek the guidance of a more experienced Mentor attorney.

As City Law Director, developed and implemented a "walk-in/call-in” program
whereby citizens could speak directly to a city attorney either in person or by
telephone at any time during office hours about legal questions or problems
pertaining to city matters. Through this program, the Law Department served
more than 1,000 citizens per year. .
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In addition, the Mayor of Knoxville held monthly meetings either at his office or
at a community facility where citizens were able to personally discuss matters
with him and the various city department representatives. During these "Mayor's
Night I/Night Out” meetings, either myself or a staff city attorney was available
to assist citizens with legal matters relating to city issues.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

[¢)) the citations, if the cases were reported, and the docket number and date if
unreported;

2) a detailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

3) the party or parties whom you represented; and

(4)  describe in detail the nature of your participation in the litigation and the final
disposition of the case.

1. Civil Service Merit Bd. of City of Knoxville. et al. v, Charles W, Burson. Victor Ashe.
and City of Knoxville, 816 S.W.2d 725 (Temn, 1991).

This declaratory judgment action presented the principal question of whether state
legislation passed in 1989 affecting municipal civil service boards in counties with
population greater than 300,000 violates the home rule provisions of Article X1, Section 9
of the Tennessee Constitution.

The action was initiated by the members of the Knoxville civil service board, who were
appointed pursuant to a 1980 city charter amendment, against the City of Knoxville, its
Mayor, and the State Attorney General. The plaintiffs alleged that their tenure was
threatened by the 1989 enactment of T.C.A. § 66-54-114, which established uniform
qualifications and procedures for nomination of civil service board members for
municipalities located in counties with population greater than 300,000 and operating
under a mayor-aldermanic form of government. The trial court found the statute to be
constitutional, and an appeal was taken. The Tennessee Supreme Court held that (1) the
statute was not "local legislation” invalid under the home rule amendment to the
Tennessee Constitution; (2) the statute did not implicate the provision of the Tennessee
Constitution prohibiting suspension of any general law for benefit of any individual or
corporation; (3) the statute did not violate Article I, Section 8§ of the Tennessee
Constitution guaranteeing reasonable classifications; and (4) the statutory one-year
residency requirement for appointment to the board did not violate the equal protection
clause of the Fourteenth Amendment.
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This decision was significant in that it struck an appropriate balance between the state's
interest in adopting uniform legislation relating to civil service board composition in
larger counties and a municipality's interest in upholding the principles of home rule
protection. The defense of this case also involved a collaborative effort between the City
of Knoxville and the State Attorney General's office. :

Nature of Involvement: Chief counsel; sole author of City's brief before Tennessee
Supreme Court and presented successful oral argument before Tennessee Supreme Court.

Trial Court Judge: Chancellor Frederick McDonald

Counsel for Attorney General Charles W. Burson: Andy D. Bennett, 114 John Sevier
Bldg., 500 Charlotte Avenue, Nashville, Tennessee 615.741.3492

Counsel for Civil Service Merit Board: Wayne R. Kramer, Suite 2500, First Tennessee
Plaza, Knoxville, Tennessee 865.525.5134

Counsel for Wayne Day/City Employees League: Timothy A. Priest, Suite 600, Two
Centre Square, 625 S. Gay Street, Knoxville, Tennessee 865.522.4191

* ok k

2. Foster Wheeler Energy Corp.. et al. v. The Metropolitan Knox Solid Waste Authority
et al., 970 F.2d 199 (6" Cir. 1992).

This lawsuit arose out of the proposed construction of a solid waste incinerator (the
"Facility") in Knox County, Tennessee. In August 1986, pursuant to-a Jocal cooperation
agreement between the City of Knoxville and Knox County, The Metropolitan Knox
Solid Waste Authority, Inc. was incorporated as a Tennessee nonprofit corporation to
construct and operate the incinerator. At about the same time, the Waste Authority issued
$174,995,000 in revenue bonds to finance the Facility. Ultimately, the revenues from the
incinerator were to be used to pay the bonds. Almost three years after the initial issuance
of the Waste Authority's bonds, the Waste Authority entered into two contracts with two
separately formed Foster Wheeler Corporation companies to construct and then operate
the Facility. Neither Foster Wheeler company had a contract with the City of Knoxville
or Knox County.

The Facility was not constructed because permanent financing for it was never obtained.
The Foster Wheeler companies alleged that an announcement by the City's Mayor that the
City was withdrawing its support for the Facility led to a withdrawal of insurance for the
Waste Authority's bonds. The bonds were then redeemed. Foster Wheeler then sued the
Waste Authority, the City, and the County for over $10,000,000. Since there would
never be a completed Facility that it could operate, the second Foster Wheeler company
sued for another $5,000,000. In their lawsuit, the Foster Wheeler plaintiffs claimed that
the Waste Authority breached the DCT and O&M Agreements. Foster Wheeler then
alleged that the City and County were also liable even though they were not parties to the
agreements because they "dominated and controlled” the Waste Authority causing it to
breach its contracts. Foster Wheeler also alleged that the Waste Authority constituted
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nothing more than the alter ego of the City and County, and thus the court should "pierce
the corporate veil" of the corporation to reach the City and County.

The City and County filed motions to dismiss which were denied by the federal district
court on June 20, 1991. The City and County thereafter sought, and were granted, an
order to certify the case for interlocutory appeal. The Sixth Circuit granted the petition
and thereafter, on July 23, 1992, reversed the district court's denial of the City and
County's motions to dismiss.

The Sixth Circuit decision in this case was of major significance not only to the City of
Knoxville and Knox County but also to all local government entities. First, the decision
resulted in the dismissal of claims against the City and County totaling $15 million.
Second, the Sixth Circuit, in overturning the district court decision -- which had held that
the City and County could be liable for the contractual obligations of the Solid Waste
Authority -- rejected both Foster Wheeler's alter ego theory of liability and the district
court's agency theory of liability. Finally, the Sixth Circuit decision provided important
guidance to local governments and their officials as they continue to address their
communities' solid waste collection and disposal needs through local cooperation
agreements and other methods.

Nature of Involvement: Co-counsel; co-authored City's brief in federal district court and
Sixth Circuit Court of Appeals.

District Court Judge: Judge Leon Jordan

Co-Counsel for City: John A. Lucas, 900 S. Gay Street, Suite 2000, Knokville,
Tennessee 865.549.7700

Counsel for Plaintiffs: Charles J. Gearhiser, 320 McCallie Avenue, Chattanooga,
Tennessee 423.756.5171

Counsel for Metropolitan Knox Solid Waste Authority; Robert H. Watson, Jr., 800 S.
Gay Street, Knoxville, Tennessee  854.637.1700

Counsel for Knox County, Tennessee: Richard T. Beeler, 530 S. Gay Street, Suite 802,
Knoxville, Tennessee 865.522.2717

# % %

3. State ex rel. Kessel v. Ashe, et al., 888 S.W.2d 430 (Tenn. 1994).

The Tennessee Supreme Court held that a county's interest in dedicated roadways was
insufficient to qualify the county as an "aggrieved owner of property” as required by T.C.A.
§ 6-51-103(a)(2)(A), and thus, the county lacked standing to maintain a quo warranto action
challenging an annexation ordinance.
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Knox County brought a quo warranto action challenging an annexation ordinance passed by
the Knoxville City Council. The subject area included two roadways that had been dedicated
to the County. The City filed a motion to dismiss, or in the alternative for summary
judgment, asserting that the County did not have proper standing to challenge the ordinance
because its interest in the roadways was insufficient to qualify it as an "aggrieved owner of
property” under T.C.A. § 6-51-103(a)(2)(A). The trial court denied the motion, but granted
the City's request for an interlocutory appeal. The Court of Appeals reversed the trial court's
judgment, and the Supreme Court affirmed.

This decision represented the first definitive Tennessee appellate decision on the issue of
whether roadways qualified as ownership of property for purposes of standing in annexation
lawsuits. This issue had been hotly debated in trial courts in many Tennessee counties. This
ruling provided essential guidance and clarity in this area of the law.

Nature of Involvement: Chief Counsel; co-author of City's successful appellate brief.
Trial Court Judge: Chancellor Sharon Bell

Counsel for Plaintiff: Michael W. Moyers, Knox County Law Director, 400 Main Street,
Knoxville, Tennessee 865.215.2327

4. State ex rel. McNamee, et al. v, City of Knoxville, 824 S.W.2d 550 (Tenn. Ct. App. 1991).

A quo warranto action contesting an annexation ordinance does not survive pendente lite
transfer of property by the original plaintiffs.

Three plaintiffs initiated a quo warranto action contesting an annexation ordinance passed
by the City of Knoxville. All three plaintiffs owned property in the proposed annexation area
at the time of the filing of the lawsuit. Prior to the trial, however, two of the plaintiffs, Larmry
McName and Dwight Cope, sold their property. The remaining plaintiff, Elbert Griffith, sold
his property after a mistrial due to a deadlocked jury and before the next trial date. The City
filed a motion for dismissal or alternatively for summary judgment on the basis that none of
the plaintiffs was any longer an "aggrieved owner of property” under T.C.A. § 6-51-103.
The motion was granted by the trial court. On appeal, the judgment was sustained upon the
finding of the Court of Appeals that a quo warranto action does not survive the pendente lite
transfer of property by the original plaintiff.

This decision's significance was two-fold. First, it further defined the law of annexation as
it relates to standing to maintain lawsuits. Second, on a local level, the dismissal resulted
in the largest single growth by the City of Knoxville — 1.2 square miles (768 acres) and over
2,000 residents — in almost 30 years and enabled the City to implement plans of service that
had been in abeyance since 1987. -

Nature of Involvement: Chief Counsel, co-authored City's appellate brief and presented
successful oral argument in Court of Appeals.

17



351

Trial Court Judge: Chancellor Frederick McDonald

Co-Counsel: K. Dickson Grissom, Administrative Law Judge, Post Office Box 1149,
Knoxville, Tennessee 865.584.5747 and John T. Batson, Jr., 800 S. Gay Street, Suite 1700,
Knoxville, Tennessee 865.637.1700

Counsel for Plaintiff McNamee: David Buuck, Post Office Box 9305, Knoxville, Tennessee
865.637.3310 ‘ }

Counsel for Plaintiff Knox County: Richard T. Beeler, 530 S. Gay Street, Suite 802,
Knoxville, Tennessee 865.522.2717

* X ¥

5. State ex rel. Schaltenbfand, et al. v. City of Knoxville, 748 5.W.2d 812 (Tenn. Ct. App.
1989).

The Tennessee Court of Appeals held that a city has the power to repeal annexation
ordinances which are the subject of pending quo warranto proceedings, and that such action
renders the proceedings moot.

The Knoxville City Council passed six ordinances annexing different areas contiguous to the
city limits. The plaintiffs brought quo warranto suits challenging the regsonableness of three
of the ordinances. Those three ordinances were subsequently repealed by the City Council,
and the trial court dismissed each action as moot. The Court of Appeals affirmed the
decision of the trial court holding that a city does have the right to repeal an annexation
ordinance which is the subject of a pending quo warranto action and that such repeal renders
the proceeding moot.

This decision was of great significarice to cities across the state in planning and
implementing growth strategies. Also, the decision was significant in that the court further
held that upon repeal of the ordinance, the plaintiffs were not entitled to an order prohibiting
annexation of any portion of the subject territory for 24 months pursuant to T.C.A. § 6-51-
103(c) because such an order is only proper when the ordinance has been judicially
determined to be unreasonable.

Nature of Involvement: Chief counsel; co-authored City's successful appellate brief.
Trial Court J‘udge: Chancellor Frederick McDonald

Co-Counsel: John T. Batson, Ir,, 800 S. Gay Street, Suite 1700, Knoxville, Tennessee
865.637.1700

Counsel for Plaintiff Schaltenbrand: David Buuck, Post Office Box 9305, Knoxville,
Tennessee  865.637.3310
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Counsel for Plaintift First Utility District: John A. Lucas, 900 S. Gay Street, Suite 2000,
Knoxville, Tennessee 865.549.7700 ,

6. National Independent Theatre Exhibitors. Inc.. et al v. Charter Financial Group, Inc,, et
al,, 747 F.2d 1396 (11" Cir, 1984).

The clients in this case were the producers and owners of the movie, "The Buddy Holly
Story" {"the Film"). Prior to the Film's introduction, the clients, through the company
Charter Financial Group (or "Charter") began seeking investors for the Film. During this
same general time period, the National Independent Theatre Exhibitors, Inc. ("NITE") was
purportedly establishing a film financing and distribution program in order to provide films
for its theater members. Charter initially discussed the possible distribution of the Film with
NITE's president, but those discussions eventually ended.

Subsequently, financing was obtained for the Film, and the Film's producers entered into an
agreement with Columbia Pictures whereby Columbia agreed to distribute and promote the
Film. Following announcement of that agreement in the trade press, Plaintiff through its
president reemerged and claimed that NITE had a prior contract to distribute the Film,

In two related lawsuits, Plaintiffs filed multi-million dollar breach of contract claims against
the Film's producers/owners and antitrust restraint of trade claims against the
producers/owners and the actual distributors of the Film.

After extensive discovery, the first case was tried before a jury over an approximate six-week
period. At the conclusion of Plaintiffs' case, the district court directed a verdict in favor of
Columbia with respect to Plaintiffs' antitrust claims against Columbia. At the conclusion of
client Charter's case, the Court directed a verdict in favor of Charter with respect to Plaintiffs’
antitrust count, and at the conclusion of the trial the jury returned a verdict for Charter on
Plaintiff's breach of contract claim.

These verdicts were subsequently upheld on appeal by the Eleventh Circuit. Subseguently,
we moved for summary judgment in the related second case on the grounds of res judicata
and collateral estoppel. The district court granted the motion, and the Eleventh Circuit
subsequently also affirmed the dismissal as to all claims against the producers/owners of the
Film. .

This case was significant in that it involved extensive discovery and a variety of claims
against multiple defendants in actually two separately filed cases. The initial successful trial
verdict was followed by extensive research and briefing at the appellate level to uphold the
court and jury verdicts in the first case. Subsequent research and briefing at the district court
and appellate court level upheld the dismissal of all remaining actions and brought a
successful conclusion to the litigation.

Nature of Involvement: Associate counsel at trial; co-author of clients' briefs in the federal
district court and before the Eleventh Circuit Court of Appeals in both cases.
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District Court Judge: Judge Marvin H. Shoob
Co-Counsel: Alfred A. Lindseth, 999 Peachtree Street, NE, Atlanta, Georgia 404.853.8000

Counsel for Plaintiffs: Stanley F. Sacks, Suite 501, Tower Point Center, 150 Boush Street,
Norfolk, Virginia 757.6223.2753; William C: Lanham, 100 Peachtree NW, Atlante, Georgia
404.524.5626

Counsel for Co-Defendant Columbia Pictures: Jeffrey R. Nickerson, 127 Peachiree Street,
NE, Atlanta, Georgia 404.523.5614

* %k k

7. W. Dwight Kessel v. Victor Ashe, Knox County Chancery No, 1086270-1. (Final
Order June 24, 1991).

This case involved a complaint by Knox County against the City of Knoxville relating to
calculation of teachers' pension obligations arising from abolition of former city school
system in 1987. Plaintiff Knox County contended that the benefits being paid to retired
teachers by the City of Knoxville through its Pension Board did not constitute the City's
full obligation to fund the full accrued pension benefit as of the date of abolition (i.e.,
July 1, 1987). :

The City filed-a motion for summary judgment conténding that Knox County's complaint
was barred by the doctrines of res judicata and/or collateral estoppel in that Knox
County's claims and issues had already been the subject of a final judgment in prior
litigation. Knox County vigorously contested the City's motion and filed its own motion
for summary judgment in its favor as to its claim.

I acted as chief counsel for the City and argued the motion before the Chancery Court.
After submission of briefs and arguments, the Court granted the City's motion for
summary judgment and denied Knox County's own motion. Knox County filed a notice
of appeal in the case, but subsequently entered an order of voluntary dismissal in the
Court of Appeals.

At issue in this case was the allocation of pension benefits with a present value of $30
million. The decision in the City's favor meant that City of Knoxville taxpayers were not
obligated for this amount as claimed by Knox County. The decision also finally brought
a conclusion to years of litigation involving the City, Knox County, teachers' groups, and
individual teachers resulting from the abolition of the former city school system.

Nature of Involvement: Chief counsel; co-author of City's trial briefs and presented
successful oral argument in trial court. '

Trial Court Judge: Chancellor Frederick McDonald
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Co-Counsel: Debra C. Poplin, City Law Department, 400 Main Street, Knoxville,
Tennessee 865.215.2050

Counsel for Plaintiff: Richard T. Beeler, 530 S. Gay Street, Suite 802, Knoxville,
Tennessee 865.522.2717

8. State of Tennessee, ex rel. Thomas A, Varlan, Law Director for the Citv of Knoxvi]lei v,

Robert Morris Ferguson, individually and d/b/a Big Bobs Pub, Knox County Chancery No.
121737-1 (Final Order June 7, 1994).

This case was a petition for abatement of a nuisance occurring at Big Bobs Pub brought upon
relation of the city attorney pursuant to T.C.A. §§ 29-3-102 and 29-3-103. The City sought
and injunction enjoining and restraining Respondent from maintaining and permitting séxual
activity in the establishment in violation of § 16-467 of the Knoxville City Code and
operating an adult cabaret within 1,000 feet of a residentially zoned area in violation of § 16-
468.

Following a hearing, the Knox County Chancery Court entered an Order Granting
Temporary Restraining Order on May 12, 1994. Subsequently, but prior to the scheduled
hearing for a permanent injunction, Respondent agreed to surrender his City of Knoxville
Beer Permit and further agreed not to apply for another permit from the City for a period of
ten years.

This case demonstrates the importance of local ordinances and provides an example of how
the state nuisance laws can be utilized for the enforcement of such ordinances when
municipal court fines do not provide an adequate remedy.

Nature of Involvement: Chief Counsel

Trial Court Judge: Chancellor Sharon Bell

Co-Counsel: Debra C. Poplin, City Law Department, 400 Main Street, Knoxville, Tennessee
865.215.2050

Counsel for Plaintiff: Jimmy Kyle Davis, 406 Union Avenue, Suite 520, Knoxvillé,
Tennessee §65.544.2020

* % %

9. Grantv. Citv of Knoxville, Glock, Inc., et al., United States District Court for the Eastemn
District of Tennessee, Civil Action No. 3-92-0059 (Stipulation of Dismissal August 1993).

This civil action arose out of the alleged wrongful death of decedent following an altercation
with City of Knoxville and University of Tennessee police departments on July 9, 1991.
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Plaintiffs alleged excessive force and gross neghgent conduct as to detendant officer and
reckless or gross negligence on the part of the City in the hiring and retaining of the
individual officer. Plaintiff as personal representative of decedent sough compensatory
damages in the amount of $1,225,000 and punitive damages in the amount of $2,500,000.
Plaintiff husband sought damages against municipal defendants of similar amounts.
Plaintiffs also sought compensatory and punitive damages against defendant manufacturer
Glock, Inc, for alleged defects in the manufacture and design of the pistol used by the
individual officer at the time of the incident. -

Following an extensive discovery period, and prior to the scheduled trial of this action, the
municipal defendants and plaintiffs agreed to a settlement whereby plaintiffs would dismiss
their federal civil rights claims against defendants and accept a monetary settlement of
negligence claims within the limits of the Governmental Tort Liability Act.

Nature of Involvement: Co-Counsel

District Court Judge: Judge Leon Jordan

Co-Counsel: K. Dickson Grisson, Administrative Law Judge, Post Office Box 1149,
Knoxville, Tennessee 865.584.5747

Counsel for Plaintiff: Robert W. Ritchie, 606 W. Main Street, Suite 300, Knoxville,
Tennessee 865.637.0661

Counsel for Defendant Glock, Inc.: Ronald Grimm and Philip P. Durand, Ambrose, Wilson,
Grimm & Durand, 607 Market Street, 9% floor, Knoxville, Tennessee 865.544.3000

‘Counsel for Defendant Wagner: Robert H. Watson, Jr., 800 S. Gay Street, Suite 1700,
Knoxville, Tennessee 865.637.1700

* %k %

10. Vulcan Materials Co.. Inc. v. Driltech, Inc., 306 S.E.2d 253 (Ga. 1983).

This case involved a products liability action against our client, Driltech, Inc, the
manufacturer of a rotary blast hole drilling machine in use by plaintiff at its rock quarry near
Kenesaw, Georgia. In 1978, a cast iron bushing in the machine's compressor system.
fractured and the resulting loss of fluid resulted in a fire. The dnll operator was surrounded
by flames but managed to escape injury. The drill was damaged beyond repair, but there was
no damage or personal injury to property other than the drill.

Plaintiff sought suit in federal court for loss of use of the drill under theories of negligence
and breach of warranty. The district court ruled that the warranty claims were barred by the
statute of lirnitations and that the negligence claim was barred by the fact that there was no
personal injury or damage to property other than the drill.
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On appeal, the Eleventh Circuit certified two questions to the Georgia Supreme Court
relating to whether there is an "accident” exception to the general rule that an action in
negligence does not lie absent personal injury or damage to property other than to the
allegedly defective product itself. The Georgia Supreme Court held that there is such an
exception and further defined the circumstances under which such an exception would apply.

While the latter decision was adverse to our position, the decision clarified an area of the
state products liability law in Georgia and allowed the case to proceed to a negotiated
settlement. The case involved factual and expert witness depositions and testimony and
extensive briefing of the key issues as well as appearances in both the federal and state

courts.

Nature of Involvermnent: Associate counsel; co-author of briefs in federal and state courts

District Court Judge: Judge Marvin Shoob

Co-Counsel; Charles T. Lester, Ir. and Thomas A. Cox, 999 Peachtree Street, NE, Atlanta,
Georgia 404.853.8000

Counsel for Plaintiff: R. Dennis Withers, 950 East Paces Ferry Road, NE, Atlanta, Georgia
404.233.1114

Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffic violation, that is zgflected in a record
available to the public, and if so, provide the relevart dates of arrest, charge and
disposition and describe the particulars of the offense. '

No.

Party to Civil or Administrative Proceedings: State whether you, or any business of
which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If so, please describe in detail the nature of
your participation in the litigation and the final disposition of the case. Include all
proceedings in which you were a party in interest. Do not list any proceedings in which
you were a guardian ad litem, stakeholder, or material witness.

State of Tennessee, ex rel. Thomas A, Varlan, Law Director v. Robert Morris Ferguson
individually and d/b/a Big Bob's Pub, Knox County Chancery Court No. 121737-1:
Petition for abatement and injunction against owner and operator of pub for violation of
state nuisance statutes filed by City of Knoxville under T.C.A. § 29-3-101. Filed May 2,
1994, Injunction granted by Chancery Court.
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Marv Longworth v. Victor Ashe, et al., Knox County Chancery Court No. 127679-2:
Complaint filed by former city employee against Mayor Victor Ashe, Thomas A. Varlan,
and City of Knoxville alleging improper termination under the Tennessee Human Rights
Act. Filed September 25, 1995. Agreed order of dismissal of individual defendants
entered upon settlement with City of Knoxville.

Danni B. Varlan v. Renfro Construction Co., Knox County Circuit Court No. 2-419-95.
Lawsuit arising out of automobile accident between spouse and defendant construction
company on May 2, 1995. Defendant joined Thomas A. Varlan as a party Plaintiff
because of joint ownership of family automobile. Lawsuit concluded.

Potential Conflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are likely to present
potential conflicts of interest during your initial service in the position to which you have
been nominated.

I would plan to follow the Model Code of Judicial Conduct as adopted in Tennessee in
Rule 10 of the Rules of the Supreme Court of Tennessee applicable to judges in
Tennessee and apply those rules, and other such applicable rules and law, to issues of
actual or potential conflicts of interest.

Qutside Commitments During Court Service: Do you have any plans, commitments,
or arrangements to pursue outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding the nomination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honoraria, and other items exceeding $500. If you prefer to do so,
copies of the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.

See attached Financial Disclosure Report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

See attached Financial Net Worth Statement.

Selection Process: Is there a selection commission in your jurisdiction to recormmend
candidates for nomination to the federal courts?

No.
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If so, did it recommend your nomination?

Not applicable.

Describe your experience in the judicial selection process, including the
circumstances leading to your nomination and the interviews in which you
participated.

On February 11, 2002, I was interviewed in Nashville, Tennessee by Howard
Liebengood, Chief of Staff to Senator Fred Thompson; Emily Reynolds, Chief of
Staff to Senator Bill Frist; and Rick Hartley of Senator Frist's staff.

On July 22, 2002, I was interviewed in Washington, D.C. by Tim Flannigan,
Deputy Assistant and Deputy Counsel to President, and an Associate Counsel to
the President.

On August 13, 2002, I submitted various forms and documents to the Department
of Justice related to my prospective nomination. On October 4, 2002, 1 was
interviewed via telephone by Brian Benczkowski with the Department of Justice.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking or seeking a commitpent as to how you
would rule on such case, issue, or question? If so, please explain fully.

No.
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

1. Name: Full name (include any former names used).
Timothy Charles Stancen. I have not used any former names.
2. Position: State the position for which you have been nominated.
Judge, United States Court of International Trade

3. Address: List current office address and telephone number. If state of residence differs
from your place of employment, please list the state where you currently reside.

Hogan & Hartson L.L.P.
555 13" Street, N.W.
Washington, D.C. 20004
(202) 637-5844

I am a resident of Virginia.
4. Birthplace: State date and place of birth.
July 31, 1951 in Canton, Ohio

5. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es). Please also indicate the number
of dependent children.

Married to Mary A. Incontro (same maiden name), who serves as an Assistant United
States Attorney, District of Columbia, and currently is on detail as Associate Deputy
Attorney General, U.S. Department of Justice, Tenth Street and Constitution Avenue,
N.W., Washington, D.C. 20530. I have no dependent children.

6. Education: List in reverse chronological order, listing most recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date each degree was
received.

Kennedy School of Government, Senior Managers in Government Program,
non-degree program, attended July-August 1989

WDC - T0357/0300 - 1646200 v1
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J.D., Georgetown University, 1979 (attended 1975-79)
A.B., Colgate University, 1973 (attended 1969-73)

Purdue University, National Science Foundation non-degree program (attended
June-August 1968)

7. Emplovment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where appropriate.

1994 to present: Partner, Hogan & Hartson L.L.P., 555 1 3 Street, N.W.,
Washington, D.C. 20004

1992 to present: Director and Honorary Director, National Association of
Foreign-Trade Zones, Suite 1001, 1000 Connecticut Avenue,
N.W., Washington, D.C. 20036 (unpaid volunteer position)

1990 to 1994: Associate, Hogan & Hartson L.L.P., 555 13" Street, N.W.,
Washington, D.C. 20004

1986 to 1989: Deputy Director, Office of Trade and Tariff Affairs,
U.S. Department of the Treasury, 1500 Pennsylvania Avenue,
N.W., Washington, D.C. 20220

1982 to 1985: Special Assistant to the Assistant Secretary, Office of
Enforcement and Operations, U.S. Department of the Treasury,
1500 Pennsylvania Avenue, N.W., Washington, D.C. 20220

1974 to 1982: Program Analyst and Environmental Protection Specialist, U.S.
Environmental Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460

Mid-to-late 1973: Sales representative, Nevada Chrysler-Plymouth, Inc., of Reno,

Nevada (no longer in existence)

8. Military Service: Identify any service in the U.S. Military, including dates of service,
branch of service, rank or rate, serial number and type of discharge received.

o
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I have not had military service.

9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Honorary director award for outstanding volunteer service, National Association of
Foreign-Trade Zones, 1996.

U.S. Department of the Treasury, award for outstanding service to the Department,
1989.

Recognitions for outstanding performance, 1983 to 1989, U.S. Department of the
Treasury.

10.  Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Based on a review of my records, I believe that I have not been a member or officer of
any associations, committees, or conferences of the types described.

11.  Bar and Court Admission: List each state and court in which you have been admitted to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

United States Court of International Trade, admitted March 5, 1991.

United States Court of Appeals for the Federal Circuit, admitted February 13, 1991.
District of Columbia Court of Appeals, June 16, 1980.

There have been no lapses in membership.

12. Memberships: List all memberships and offices currently and formerly held in
professional, business, fraternal, scholarly, civie, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements or the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

3
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To my knowledge, no organizations of which I amt or have ever been an officer or
member formerly discriminated or currently discriminates on the basis of race, sex, or
religion, either through formal membership requirements or the practical
implementation of membership policies. I list below the organizations of which I am
or was a member or officer.

Member of the partnership of the law firm Hogan & Hartson L.L.P., Washington, D.C.

Member and Director, National Association of Foreign-Trade Zones, Washington,
D.C.

Member, Willard Club at the Willard Hotel, Washington, D.C.
Former member of the Harvard Club at the National Press Club, Washington, D.C.

Former member, “Pactra” (no longer in existence; was a Washington D.C.-area auto
collector’s club)

Theta Chi fraternity, Iota Chapter, Colgate University, Hamilton, N.Y.
Phi Beta Kappa fraternity

13. Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other material you have written or edited, including material published on the Internet.
Please supply four (4) copies of all published material to the Committee, unless the
Committee has advised you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by you, in written or videotaped
form over the past ten years, including the date and place where they were delivered, and
readily available press reports about the speech.

1 have submitted to the Committee four articles that I authored for Frozen Food
Report, which was the trade publication of the American Frozen Food Institute,
published until 1998. The articles are: “Country of Origin Marking of Your Frozen
Food Products—What You Need to Know Now” (Spring 1997 issue); “The Urnguay
Round and World Trade Organization: Where Are We Now?” (March-April 1995
issue); “The Hidden Costs of Over-Regulation” (March-April 1994 issue); and
“NAFTA—Prospects in the Current Political Environment” (November-December
1992 issue).

I also submitted an article entitled “NAFTA: Will it Prevail?” This article is similar
to, but shorter than, the NAFTA-related article cited above. It appeared in the
December 1992 edition of Snack World, the trade publication of the Snack Food
Association, publication of which ceased in 1999.

4
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I have given a number of speeches and presentations at seminars and conferences on
various topics in customs and international trade law. Except where indicated, each
was accompanied by a paper that I authored or co-authored. The papers were not
published in any book or periodical for general circulation but were included in the
seminar or conference materials for limited distribution to attendees only. The
abbreviation “NAFTZ” refers to the National Association of Foreign-Trade Zones, an
organization of which I currently serve as an honorary director.

“Classification and Valuation,” October 24, 2001, NAFTZ Seminar and Conference
(Reno, Nevada).

“What If Customs Imposes Fines, Penalties, and Forfeitures?” October 23, 2001,
NAFTZ Seminar and Conference (Reno, Nevada).

“The New Administration and the Outlook for International Trade,” March 16, 2001,
Conference of International Wood Products Association (“IWPA”) (San Juan, Puerto
Rico) (Paper was not included in conference materials and was available in
unpublished form from the IWPA).

“Classification and Valuation,” October 16, 2000, NAFTZ Seminar and Conference
(Las Croabas, Puerto Rico).

“The Benefits of the Foreign-Trade Zone Program: Other Program Comparisons
(Bonded Warehouses, TIBs, Duty Drawback),” May 8, 2000, NAFTZ Marketing and
Operations Seminar (Los Angeles, California).

“Regulation of FTZ Merchandise: Jurisdiction of Agencies Other Than U.S.
Customs,” October 7, 1999, NAFTZ Annual Seminar and Conference (Hershey,
Pennsylvania).

“Informed Compliance and Enforced Compliance: Customs Fines, Penalties, and
Forfeitures,” May 24, 1999, NAFTZ Marketing and Operations Seminar (Cleveland,
Ohio).

“Classification and Valuation of Merchandise,” October 21, 1998, NAFTZ Annual
Seminar and Conference (Monterey, California).

“Country of Origin Marking,” October 22, 1997, NAFTZ Annual Seminar and
Conference (Tampa, Florida).

“Rules of Origin,” October 22, 1997, NAFTZ Annual Seminar and Conference
(Tampa, Florida).
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“Classification of Merchandise,” September 19, 1996, NAFTZ Conference (Phoenix,
Arizona),

“Maximizing Marketability: Coordinating the FTZ Program with Other Federal
Trade and Development Programs,” September 16, 1996, NAFTZ Conference
(Phoenix, Arizona).

“Litigation and the Foreign-Trade Zones Program: How FIZ Court Decisions Affect
Your Zone--Arbor Foods, Inc. v. United States; Goodman Manufacturing L.P, v.
United States; Miami Free Trade Zone Corp. v. U.S. Foreign-Trade Zones Board;
Conoco, Inc. v. U.S. Foreign-Trade Zones Board; Philbo Energy, Inc. v. Brown,
October 12, 1995, NAFTZ Annual Seminar and Conference (Kamuela, Hawaii)

“The NAFTA Agreement and FTZs,” Legislative Seminar of the National Association
of Foreign-Trade Zones, March 1, 1994 (no written text of this presentation was
distributed).

“Origin Determinations under the North American Free Trade Agreement: The
Harmonized System, Valuation of Materials, and Country of Origin Marking
Requirements,” January 14, 1994, “Working with NAFTA” Programme of the
Canadian Bar Association (Torento, Ontario),

“The Labyrinth of Trade Agencies: Survival of American Business,”(co-authored with
Richard F. Ehmann, Jr.), October 26, 1993, NAFTZ Annual Seminar and Conference,
Seattle, Washington

“The Successful NAFTZ Application: What Are the Essentials?” (co-authored with
John J. Da Ponte, Jr., Executive Secretary, Foreign-Trade Zones Board), February 23,
1993, Annual NAFTZ Legislative Seminar

“Subtitle A of the Customs Modernization and Informed Compliance Act: An Analysis
of New Procedures and Penalty Provisions,” October 28, 1992, Eighth Annual Judicial
Conference of the U.S. Court of International Trade (New York Hilton Hotel, New
York, New York).

“Country of Origin Rules,” October 10, 1991, NAFTZ Annual Seminar and
Conference, Coronado, California (no text is available).
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Congressional Testimony: List any occasion when you have testified before a committee or

14,

15.

subcommittee of the Congress, including the name of the committee or subcommittee, the
date of the testimony and a brief description of the substance of the testimony. In
addition, please supply four (4) copies of any written statement submitted as testimony
and the transcript of the testimony, if in your possession.

On July 11, 1995, at the request of, and on behalf of, the American Frozen Food
Institute, I testified orally and in writing before the Subcommittee on Trade,
Committee on Ways and Means, U.S. House of Representatives. The subject of the
hearing, and of my testimony, was the development of internationally-harmonized
rules of origin for goods in international commerce. I have provided four copies of my
outline and written testimony, as submitted to the Trade Subcommittee, and of the
pertinent portions of the hearing transcript.

Health: Describe the present state of your health and provide the date of your last
physical examination.

My health is very good. On November 1 and 2, 2001, I underwent a physical
examination. No health problem was discovered that would interfere with my fulfilling
my prospective duties as a judge.

Citations: If you are or have been a judge, provide:

(a) a short summary and citations for the ten (10) most significant opinions you have
written;

(b) a short summary and citations for all rulings of yours that were reversed or
significantly criticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court; and

(<) a short summary of and citations for all significant opinions on federal or state
constitutional issues, together with the citation for appellate court rulings on such

opinions.

If any of the opinions or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

I have not served as a judge.
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16. Public Office, Political Activities and Affiliations:

(a) List chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies you
have had for elective office or nominations for appointed office for which were
not confirmed by a state or federal legislative body.

I have not served in an elected or appointed public office other than the
positions with the U.S. Treasury Department and Environmental Protection
Agency described in the response to question 7. I have had no unsuccessful
candidacies for elective office and no nominations that were denied
confirmation.

17. (b) Have you ever held a position or played a role in a political campaign? If so,
please identify the particulars of the campaign, including the candidate, dates of
the campaign, your title and responsibilities.

I have not held a position or played a role in a political campaign.

18.  Legal Career: Please answer each part separately.

(a) Describe chronologically your law practice and legal experience after graduation
from law school including:

(¢} whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

I have not served as clerk to a judge.

2) whether you practiced alone, and if so, the addresses and dates;
I have not practiced as a solo practitioner.

3) the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1990 to present: Hogan & Hartson L.L.P., 555 13" Street, N.W., Washington,
D.C. 20004; Partner of the firm, 1994 to the present; Associate of
the firm, 1990 to 1994.

8
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1982 to 1989: U.S. Department of the Treasury, 1500 Pennsylvania Avenue,
N.W., Washington, D.C. 20220; Deputy Director, Office of Trade
and Tariff Affairs, 1986-1989; Special Assistant to the Assistant
Secretary, Office of Enforcement and Operations, 1982-1985.

1979 to 1982: Environmental Protection Specialist, U.S. Environmental
Protection Agency, 401 M Street, S.W., Washington, D.C. 20460.

(b) (1) Describe the general character of your law practice and indicate by date if
and when its character has changed over the years.

My private law practice began on January 2, 1990 as an associate with
the Washington, D.C.-based firm Hogan & Hartson L.L.P. 1 was
elected to the partnership of Hogan & Hartson in November 1993, with
an effective date of January 1, 1994. This practice is concentrated in the
field of international trade and customs law. Its general character has
not changed during the past 13 years. Specifically, it has involved the
Jollowing subspecialties of international trade law:

Customs practice. In my customs law practice, I have served as
lead counsel in numerous administrative proceedings before the
U.S. Customs Service that have resulted in successful outcomes
at the administrative stages, avoiding the need for litigation in
the Court of International Trade and the district courts. As
examples, I have successfully represented clients, as lead
counsel, in administrative protest proceedings before the U.S.
Customs Service on disputed issues of tariff classification
involving various classes of merchandise. I also have served as
ltead counsel in obtaining favorable results for clients in
administrative penalty, forfeiture, and liquidated damages
proceedings brought by the Customs Service. Another aspect of
my customs representation involves obtaining favorable Customs
Service rulings and other administrative determinations
addressing issues of tariff classification, the valuation of
merchandise for tariff purposes, country of origin
determinations, country of origin marking issues, tariff
preference programs, and other tariff-related matters.

Foreign-Trade Zones practice. My practice involving foreign-

trade zone proceedings has resulted in the issuance of
manufacturing grants of authority and favorable scope
determinations by the Foreign-Trade Zones Board.
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Antidumping and countervailing duty practice. As co-counsel
with my partner Lewis E. Leibowitz and other attorneys of
Hogan & Hartson, I have represented clients in antidumping and
countervailing duty proceedings.

In serving as Deputy Director of the Treasury Department’s Office of
Trade and Tariff Affairs (1986-1989), my responsibilities also pertained
to international trade and customs law. They included the review, on
legal and policy grounds, of Customs Service regulations, classification
decisions, and penalty actions and the legal and policy review of
applications for foreign-trade zones.

In my service as Special Assistant to the Assistant Secretary
(Enforcement), Department of the Treasury (1982-1985), my
responsibilities included the review of regulatory actions of the Treasury
Department’s enforcement bureaus (including the U.S. Customs
Service) and also included certain legislative matters.

My responsibilities at the Environmental Protection Agency (1979-1982)
included the development and review of environmental regulations.

Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

My typical former clients are U.S. corporations that engage in import
and export transactions to support their U.S. manufacturing,
processing, and distribution activities. I have specialized in customs
matters and foreign-trade zone matters but also have represented clients
in proceedings involving the antidumping and countervailing duty laws,
the North American Free Trade Agreement, and the Generalized System
of Preferences.

Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe each
such variance, providing dates.

I have appeared in court occasionally. The greater part of my practice is
before Federal administrative agencies, including the U.S. Department
of the Treasury and its bureau the U.S. Customs Service, the U.S.
Department of Commerce, the U.S. International Trade Commission,
the Foreign-Trade Zones Board, the U.S. Department of Agriculture,
and the Office of the U.S. Trade Representative.

10
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2) Indicate the percentage of these appearances in

(A)  federal courts
(B) state courts of record;
(C)  other courts.

All of my representations in court cases have been before federal courts.
(3)  Indicate the percentage of these appearances in:

(A)  civil proceedings;
(B)  criminal proceedings.

My law practice is almost entirely confined to the representation of
clients in civil matters. During the 13-year period of my private practice,
I have represented only two clients in which the proceedings were of a
criminal nature; in neither of those two representations did the matter
proceed to trial. In both cases, I worked with co-counsel who specialized
in criminal law matters. In both cases, the proceedings also involved
civil matters.

(©) 4) State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel, chief
counsel, or associate counsel.

One of the cases before the U.S. Court of International Trade in which
I was one of four co-counsel proceeded to a judgment. The judgment
was in favor of our client and was upheld on appeal. This case, Miami
Free Zone Corp. v. Foreign-Trade Zones Board, et al., Is described in
my response to question 19, below.

(5)  Indicate the percentage of these trials that were decided by a jury.
1 have not tried any cases decided by a jury.
(d) Describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the U.S. Supreme Court in connection with your

practice.

I have not appeared before the United States Supreme Court.

11
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(e) Describe legal services that you have provided to disadvantaged persons or on a
pro bono basis, and list specific examples of such service and the amount of time
devoted to each.

1 have participated in a recurring volunteer program at ny law firm, Hogan &
Hartson L.L.P., to teach legal advocacy skills, without compensation, to
disadvantaged prospective law students. This course has required
approximately three days of preparation and classroom time for each year in
which I have participated. I have participated during many of the twelve years
I have been with the firm.

19. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, and for each provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and telephone numbers of co-counsel and of principal counsel for each of the
other parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket number and date if
unreported;

(b)  adetailed summary of the substance of each case outlining briefly the factual and
legal issues involved;

(©) the party or parties whom you represented; and

(d)  describe in detail the nature of your participation in the litigation and the final
disposition of the case.

I have set forth below descriptions of ten proceedings before courts and administrative bodies
in which I served either as lead counsel or as co-counsel. All are Federal civil proceedings.

Rossborough Manufacturing Co. L.P. v, United States, Court No. 99-08-00537 (Ct. Inr’l
Trade 1999)

(a) date: Dec. 22, 1999 (date of filing of settlement agreement and consent
motion)
court: U.S. Court of International Trade
judge: The Honorable Donald C. Pogue

12
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counsel; Lewis E, Leibowitz, (202) 637-5638, Timothy C. Stanceu, and Lynn G.
Kamarck, (202) 637-6545, Hogan & Hartson L.L.P., 555 13" Street,
N.W. Washington, D.C. 20004, for plaintiff Rossborough
Manufacturing Co. L.P.; David W. Ogden, Assistant Attorney General,
David M. Cohen, Director, Commercial Litigation Branch and Reginald
T. Blades Jr., (202) 514-7300, U.S. Department of Justice, Civil
Division, 1100 L Street, N.W., Washington, D.C. 20530 for Defendant
United States; Joe Dorn, King & Spalding, 1730 Pennsylvania Ave.
N.W., Washington, D.C, 20006, (202) 737-0500, for Defendant-
Intervenor Magnesium Corporation of America

b) In this litigation, plaintiff Rossborough Manufacturing Co. L.P., a domestic producer
of granular magnesium-based products, challenged an administrative determination by
the International Trade Administration, U.S. Department of Commerce, that a
particular magnesium alloy known as “AZ-104" was within the scope of the
Commerce Department’s antidumping order on pure magnesium from China.
Rossborough challenged in particular the retroactive application of the scope
determination to eight of Rossborough’s entries of AZ-10A4, which Rossborough
contended had liguidated by operation of law pursuant 10 19 U.S.C. § 1504(d) and
therefore could not be subjected lawfully to antidumping duties.

{c) 1 represented the plaintiff Rossborough Manufacturing Co. L.P.

(d) Together with co-counsel Lewis Leibowitz and Lynn Kamarck of Hogan & Hartson
L.L.P., I drafted the pleadings and conducted settl, t negotiations with the
Departments of Justice and Commerce. The case was resolved through a settlement
agreement and ¢ t motion to dismiss, under which Rossborough agreed 1o leave
Jjudicially unchallenged the Commerce Department’s final scope determination and the
United States agreed that the aforementioned eight entries had liquidated by operation
of law and, therefore, would not be subjected retroactively to antidumping duties.

United States v. Rotek, Inc., Court No. 97-08-01311. (Stip Op. 98-75)

(a) date: June 9, 1998 (decision on motion to dismiss); February 19, 1999 (date of
execution of settlement agreement)
court: U.S. Court of International Trade
Judge: The Honorable Jane A. Restani
counsel: Frank W. Hunger, former Assistant Attorney General, David M. Cohen,

Director, Commercial Litigation Branch, A. David Lafer,
(202) 305-7562, and Lucius C. Lau, (202) 307-6288, U.S. Department of

13
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(c)

(d)
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Justice, Civil Division, and Lars-Erik A. Hjelm, Assistant Chief
Counsel, Customs Service (currently, Senior Counsel, Akin, Gump,
Strauss, Hauer & Feld, 1333 New Hampshire Avenue, N.W.,
Washington, D.C, 20036, (202) 887-4175) , for Plaintiff United States;
Lewis E. Leibowitz, (202) 637-5638, Timothy C. Stanceu, and Scott M.
Deutchman (currently, minority counsel to Commilttee on the Judiciary,
B351C Rayburn House Office Building, Washington, D.C.,

(202) 225-6906), Hogan & Hartson L.L.P., 555 13" Street, N.W.,
Washington, D.C. 20004, for Defendant Rotek Incorporated.

Plaintiff United States brought this action against Rotek Incorporated, a domestic
(Aurora, Ohio) manufacturer and importer of “slewing rings,” which are mechanical
components of conveyors, cranes, and other heavy industrial equipment, to collect
duties and penalty under section 592 of the Tariff Act of 1930. The principal claims of
Plaintiff were that certain invoice descriptions for slewing rings on import entries filed
on behalf of Rotek had failed, as a result of alleged negligence, to include a detailed
description of the merchandise and had caused a loss of duties to the United States.
The United States withstood a motion to dismiss that had been based on Rotek’s
assertion that the plaintiff, by disregarding its own regulations, had failed to exhaust
administrative remedies; the court found that the failure of the Customs Service to
follow its own regulations was “harmless error.” Court No. 97-08-01311, Slip. Op.
98-75, June 9, 1998.

Together with co-counsel Lewis Leibowitz and Scott Deutchman, I represented
defendant Rotek Incorporated.

Together with co-counsel, I conducted research, drafted pleadings, prepared
arguments, and conducted settl, t negotiations. I second-chaired the oral
argument before Judge Restani on the motion fo dismiss, which was presented by
Lewis Leibowitz. The litigation was concluded through a settlement agreement and
consent motion to dismiss.

Miami Free Zone Corp. v. Foreign Trade Zones Board et al., 20 C.1.T. 1297, 945 F. Supp. 273
(Ct. Int’l Trade 1996); affirmed, 136 F.3d 1310 (Fed. Cir. 1998).

Miami Free Zone Corp. v. Foreign Trade Zones Board et al., 20 C.1.T. 146, 914 F. Supp. 620
(Ct. Int’l Trade 1996)

(@)

date: 1996

court: U.S. Court of International Trade

14
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Jjudge: The Honorable Gregory W. Carman, Chief Judge

counsel: Gilbert Lee Sandler and Edward M. Joffe, (305) 267-9200, and Arthur
K. Purcell, (212) 883-1300, Sandler, Travis & Rosenberg P.A., 5200
Blue Lagoon Drive, Suite 600, Miami, Florida 33126 for plaintiff Miami
Free Zone Corp.; Frank R. Hunger, former Assistant Attorney General,
Joseph I Liebman, former Attorney-in-Charge (International Trade
Field Office) (now retired), Bruce N. Stratvert, (212) 264-9241, and
Carla Garcia-Benites, Commercial Litigation Branch, Civil Division,
U.S. Department of Justice, 26 Federal Plaza, New York, New York
10278 and Robert J. Heilferty, Department of Commerce, Room 3622,
Herbert Clark Hoover Building, 1 4" Street and Constitution Aven ue,
N.W., Washington, D.C. 20230, (202) 482-0082, for Defendant United
States; Lewis E. Leibowitz, (202) 637-5638, David G. Leitch (currently,
Deputy Counsel to the President, 1600 Pennsylvania Ave., NNW.,
Washington, D.C. 20500, (202) 456-6611), Timothy C, Stanceu, and
Joanne L. Leisure, (610) 578-9134, Hogan & Hartson L.L.P., 555 13"
Street, N.W., Washington, D.C. 20004, for Defendant-Intervenors
Wynwood Community Economic Development Corporation, Inc. and
Dade Foreign Trade Zone, Incorporated

Plaintiff Miami Free Zone Corp. challenged Foreign-Trade Zones Board action
approving application of Wynwood Community Economic Development Corporation to
establish a new general purpose foreign-trade zone in the Miami, Florida Port of
Entry, where plaintiff served as grantee of an existing foreign-trade zone. Miami Free
Zone challenged the action on numerous grounds, principally alleging that the Board
abused its discretion in approving a grant for an additional zone in the Port of Entry
and in applying the Foreign-Trade Zones Act “convenience of commerce” test to a new
general purpose zone where a zone already served the Port.

Along with the three co-counsel listed above, I represented defendant-intervenors
Wynwood Community Economic Development Corporation, Inc. and Dade Foreign
Trade Zone, Incorporated.

Along with co-counsel, I developed arguments and drafted pleadings for this litigation.
The Court of International Trade entered judgment upholding the administrative
actions of the Foreign-Trade Zones Board and approving the Board’s grant of
authority to Wynwood Community Economic Development Corporation, and the
Federal Circuit affirmed.

Pure Magnesium in Granular Form from the Peoples Republic of China, Inv. No. A-570-864,

66 Fed. Reg. 49345 (Sep. 27, 2001)
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Pure Magnesium in Granular Form from the Russian Federation, Inv. No. A-821-813,
66 Fed. Reg. 49347 (Sep. 27, 2001)

Pure Magnesium in Granular Form from Israel, Tnv. No. C-508-810; 66 Fed. Reg. 49351
(Sep. 27, 2001)

(a} dates: August 2, 2001 (hearing); September 27, 2001 (date of final
determination)
Sorum: International Trade Administration, U.S. Department of
Commerce

deciding official: Richard Moreland, Deputy Assistant Secretary of Commerce for
Antidumping & Countervailing Duty, Room 3099, 14" Streer &
Constitution Ave., N.W., Washington, D.C. 20230,
(202) 482-5497

counsel: Joe Dorn, King & Spalding, 1730 Pennsylvania Ave. N.W.,
Washington, D.C. 20006, (202) 737-0500, for Petitioner
Magnesium Corporation of America; Timothy C. Stanceu, Lewis
E. Leibowitz, (202) 637-5638, and Lynn G. Kamarck,
(202) 637-6545, Hogan & Hartson L.L.P., 555 13" Street, N.W.,
Washington, D.C. 20004, for Respondent Rossborough-Remacor
LL.C.

@) In these two administrative antidumping proceedings and in the one countervailing
duty proceeding, respondent Rossborough-Remacor L.L.C. challenged the preliminary
determinations by the International Trade Administration of the scope of the three
investigations, in order to obtain a clear delineation of the scope and to ensure that the
scope of the investigations excluded all common forms of magnesium-based
“desulfurization reagent,” a product that Rossborough-Remacor supplies to the
domestic steel industry to desulfurize iron in steel production. Rossborough-Remacor
also sought an “actual use” provision for the magnesium that it imported for use in the
United States in manufacturing its line of desulfurization reagents.

(c) I represented respondent Rossborough-Remacor L.L.C.

(d) I served as lead counsel, assisted by co-counsel Lewis E. Leibowit; and Lynn Kamarck,
and assumed the lead role in the drafting of briefs and other filings. In its final scope
determination, the International Trade Administration adopted the scope exclusion
sought by Rossborough-Remacor, with the exception of the above-described actual use
provision.

16
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Pure Magnesium from China and Israel, USITC Inv. Nos. 701-TA-403 and 731-T4-895-896
(Final) (Nov. 2001)

(@)

®

(c
@

date: October 1, 2001 (hearing); November 2001 final determination
Sforum: U.S. International Trade Commission

deciding officials: ~ Chairman Koplan, Vice Chairman Okun, and Commissioners
Bragg, Devaney, Hillman and Miller

counsel: Joe Dorn, King & Spalding, 1730 Pennsylvania Ave. N.W.,
Washington, D.C. 20006, (202) 73 7-0500, for Petitioner
Magnesium Corporation of America; Timothy C. Stanceu and
Lynn G. Kamarck, (202) 637-6545, Hogan & Hartson L.L.P.,
555 13* Street, N.W., Washington, D.C. 20004, for Rossborough-
Remacor L.L.C.

In this proceeding, Petitioner Magnesium Corporation of America sought a
determination from the U.S. International Trade Commission that imports of granular
magnesium from China and Israel were causing or threatening to cause injury to the
domestic magnesium-producing industry. Rossborough-Remacor L.L.C., a domestic
producer of magnesium-based desulfurization reagent, sought a determination that the
U.S. magnesium ingot industry, consisting of petitioner Magnesium Corporation of
America, should be determined to be a separate domestic producer from the granular
magnesium reagent industry, of which Rossborough-Remacor is a member, and,
accordingly, that granular magnesium and magnesium ingot should be regarded as
separate “like products” for purposes of the Commission’s injury investigation.

I represented Rossborough-Remacor L.L.C.

I served as lead counsel, assisted by co-counsel Lynn G. Kamarck, (202) 637-6545.
Three members of the Commission found that granular magnesium and magnesium
ingot constituted a single like product. Two members of the Commission found that
granular magnesium and magnesium ingot constituted two separate like products.
One member of the Commission found that grinders/reagent producers do not engage
in sufficient production-related activity to qualify as domestic producers. Al six
members of the Commission found that imports of magnesium from Israel were not
causing or threatening to cause injury to the domestic magnesium industry or
industries.

Grant of Authority for Subzone Status, Toyota Motor Manufacturing, Indiana, Inc, (Motor

Vehicles), Princeton, Indiana, Order No. 1201, 66 Fed. Reg. 59234 (Nov. 27, 2001)

17
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(b)

(c)
(d)

date:
Sorum:

deciding officials:

counsel:

376

Nov. 16, 2001 (date of issuance of Order)
Foreign-Trade Zones Board

Faryar Shirzad, Assistant Secretary of Commerce for Import
Administration and Alternate Chairman, Foreign-Trade Zones
Board; Dennis Puccinelli, Executive Secretary, Foreign-Trade
Zones Board, (202) 482-2862

Lewis E. Leibowitz, (202) 637-5638, and Timothy C. Stanceu,
Hogan & Hartson L.L.P., 555 13" Street, N.W., Washington,
D.C. 20004, for applicant Toyota Motor Manufacturing, Indiana,
Inc.; Robert J. Heilferty, Department of Commerce, Room 3622,
Herbert Clark Hoover Building, 14" Street and Constitution
Avenue, N.W., Washington, D.C. 20230, (202) 482-0082, for
Foreign-Trade Zones Board.

In this proceeding before the Foreign-Trade Zones Board (consisting of the Secretaries
of Commerce and Treasury, or their alternates), applicant Toyota Motor
Manufacturing, Indiana, Inc. sought designation of its motor vehicle manufacturing
facility in Princeton, Indiana as a foreign-trade subzone pursuant to the Foreign-
Trade Zones Act, 19 U.S.C. § 81a-81u.

I represented applicant Toyota Motor Manufacturing, Indiana, Inc.

1 served as principal counsel in the drafting of the necessary filings and in
communications with the Foreign-Trade Zones Board. The Board issued an order
granting all authority requested by Toyota Motor Manufacturing, Indiana, Inc.
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Country of Origin Marking Requirements for Frozen Imported Produce

(a) dates: 1991 10 1996 1/
Sfora: U.S. Court of Appeals for the Federal Circuit; U.S. Customs
Service

deciding officials:  Chief Judge Nies and Circuit Judges Newman and Mayer, U.S.
Court of Appeals for the Federal Circuit, and the Commissioner
of Customs

counsel: Robert Ted Parker, Titchell, Maltzman, Mark, Bass, Ohleyer &
Michel, Four Embarcadero Center, Suite 1400, San Francisco,
California 94111, now with Berg & Parker L.L.P. (same
address), (415) 397-6000, for Norcal/Crosetti Foods, Inc.; David
W. Cohen, Director, Commercial Litigation Branch, U.S.
Department of Justice, 12124 L Street, NW., Washington, D.C.
20530, (202) 514-7300, for the United States; Gary Jay Kushner,
(202) 637-5856, Timothy C. Stanceu, and David W. Phillips,
Hogan & Hartson L.L.P., 555 13" Street, N.W., Washington,
D.C. 20004, for amicus Grocery Manufacturers of America,
Inc. Y/

v Country of Origin Marking Requirements for Frozen Imported Produce, 62 Fed. Reg.
43958 (Aug. 18, 1997); 61 Fed. Reg. 38119 (Jul. 23, 1996); Advance Notice of Proposed
Customs Regulations Amendments Concerning the Country of Origin Marking Requirements for
Frozen Produce Packages, 60 Fed. Reg. 6464 (Feb. 2, 1995); Country of Origin Marking for
Frozen Produce; Implementation of T.D. 94-5; Solicitation of Comments on New Effective Date
and Size and Style of Marking, 59 Fed. Reg. 14579 (Mar. 29, 1994); Country of Origin Marking
Jor Packaged Frozen Produce; Suspension of Date for Compliance, 59 Fed. Reg. 14548
(Mar. 29, 1994); Decision Following Petition by Domestic Interested Party--Location of Country
of Origin Marking for Frozen Produce Packages, 58 Fed. Reg. 68743 (Dec. 29, 1993); Receipt of
Domestic Interested Party Petition Concerning Country of Origin Marking for Frozen Produce,
58 Fed. Reg. 47413 (Sep. 9, 1993); Country-of-Origin Marking Requirement on Frozen Produce
Packages; Revocation of Ruling and Request for Comments Regarding Effective Date for
Change in Practice, 56 Fed. Reg. 24115 (May 28, 1991).
2/ Other parties also were involved in these proceedings.
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QUESTIONNAIRE FOR JUDICIAL NOMINEES
UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY
AUGUST 2001

I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Marian Blank Horn, bom Marian Rose Blank, formerly Marian Blank Belenky.
Address: List current place of residence and office address(es).

(Residence) (Office)

Chevy Chase, Maryland 20815 United States Court of Federal Claims
717 Madison Place, N'W,
Washington, D.C. 20005

Date and place of birth.
June 24, 1943, New York, New York,

Marital Status (include maiden name of wife or husband's name). List spouse's
occupation, employer's name and business address(es).

Married to Robert Jack Horn, Partner, Patton Boggs L.L.P., Attorneys at Law, 2550 M St.
N.W., Washington, D.C. 20037.

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

Bamard College, Columbia University
September 1961 - June 1965
A.B., June 1965

Cornell University

Summer 1962

No degree, attended only to take an extra economics course I could not fit into my
regular, college schedule.

Teachers College, Columbia University

June 1965 - August 1965

No degree, purpose was to achieve enough teaching credits for accreditation to teach in
the State of New York. Certification to teach social studies in secondary schools
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awarded.

New York University, Graduate School of Arts and Sciences

September 1965 - June 1966

No degree, 30 credits in American and Diplomatic History, left to attend law school.
Fordham University Law School, Fordham University

September 1966 - June 1969

1.D., June 1969

Employment Record: list (by year) all business or professional corporations, companies,
firms or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including farms, with which you were connected as an officer, director,
partner, proprietor or employee since graduation from college.

Judge, United States Court of Federal Claims, April 1986 to present.

Adjunct Professor of Law, The George Washington University School of Law, 1992 to
present.

Woodrow Wilson Visiting Fellows Program, 1994 to present (maximum ornce a year).

Member, Prettyman-Leventhal American Inn of Court, 1997 to present, President, 1999
to 2000, Member at Large, Executive Committee, June 2001 to present.

Member, Charter 100 (National Women’s Professional Organization), 1997 to present.
Attorney, United States Department of Intedor (DOI), June 1981 to April 1986.

Principal Deputy Solicitor, United States Department of Interior (DOI), June 1985
to April 1986 and Acting as Solicitor, June 1985 to December 1985.

Associate Solicitor, Division of General Law, DO, September 1983 to June 1985.

Deputy Associate Solicitor, Division of Surface Mining, DOI, June 1981 to
September 1983.

Member, The Administrative Conference of the United States, 1985 to 1995.

Attorney, Office of General Counsel, United States Department of Energy (DOE)/Federal
Energy Administration (FEA), January 1975 to June 1981.

[3%3
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Deputy Assistant General Counsel for Financial Incentives, Office of General
Counsel, FEA, August 1979 to June 1981.

Senior Attorney, Office of General Counsel for the Strategic Petroleum Reserve
(SPR), DOE, September 1976 to August 1979.

Senior Regulatory Specialist, Strategic Petroleum Reserve, DOE, September 1976
to May 1977.

Attorney, Office of General Counsel, Litigation Section, FEA, January 1975 to
September 1976.

Project Manager, U.S. Department of Justice, Law Assistance Enforcement
Administration, financed "Study of Alternatives to Conventional Criminal Adjudication,”
performed at the American University, Washington College of Law and American
University, Washington College of Law, Institute for Studies in Justice and Social
Behavior, October 1973 to January 1975.

Adjunct Professor of Law, American University, Washington College of Law, September
1973 to June 1976.

Associate Litigation Attorney, Arent, Fox, Kintner, Plotkin & Kahn, August 1972 to
October 1973.

Asgistant District Attorney, District Attorney's Office, Bronx County, New York, Deputy
Chief of Appeals Bureau, August 1969 to July 1972.

Internship, United States Attorney's Office, Southern District of New York, June 1968 to
May 1969.

Fordham Law School Student Internship, National Association for the Advancement of
Colored People, Summer 1967.

Quite a number of years ago, I also served as an officer of the Maret School Board of
Trustees, the Maret Parents Association, the National Child Research Center (a nursery

school), the D.C. Partnership for Education, and the Rollingwood Citizens Association.

Military Service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received.

No
Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary

3
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society memberships that you believe would be of interest to the Committee.

Four-year New York State Competitive Regents Scholarship for college education;
Constitutional Law Book award for Constitutional Law seminar, highest class grade for
paper on "The Effect of the Extension of the Fifth Amendment Privilege Against
Self-Incrimination Upon Government Reporting and Registration Requirements";
Internship, summer 1968 and fall-spring 1968-1969, United States Attorney's Office for
the Southern District of New York; Dean's Medal of Recognition, Fordham University
Law School, 1995; Woodrow Wilson Visiting Fellow.

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

I have participated in the activities of the New York Bar Association, the American Bar
Association (ABA), and the Federal Bar Association (FBA). 1 served as a member and
vice chairman of the ABA Committes on Women in Criminal Justice, as a member and
vice chairman for Public Relations of the FBA's Career Service Committee and as deputy
chairman for Chapter Liaison, Council on the Federal Lawyers. In the spring of 1984, 1
was appointed by the Secretary of the Interior to be the Department's member of the
Administrative Conference of the United States and served as a member of the conference
until it ceased to exist in 1995. 1am on the Advisory Council of the United States Court
of Federal Claims. I am currently a member of the Prettyman-Leventhal American Inn of
Court and served as its president in 1999-2000.

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you belong.

I do not belong to any organizations which lobby before public bodies. Also, see answer
to question 9, above.

Court Admission: List all courts in which you have been admitted to practice, with dates
of admission and lapses if any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for administrative bodies which
require special admission to practice.

New York State, 1969

United States District Court for the Southern and Eastern Districts of New York, 1970
United States Court of Appeals, Second Circuit, 1970

District of Columbia, 1973

United States District Court for the District of Columbia, 1973

United States Court of Appeals, District of Columbia Circuit, 1973

United States Supreme Court, 1973
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United States Court of Appeals for the Federal Circuit, 1991

Published Writings: List the titles, publishers and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the committee. Also please supply a copy of
all speeches by you on issues involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily available to you, please supply them.

I teach Trial Advocacy and Alternative Dispute Resolution - Negotiation, Mediation and
Arbitration as an Adjunct Professor of Law at the George Washington University School
of Law. I also guest lecture on government contract law and other areas of jurisdiction
assigned to this court. I participate as a Woodrow Wilson Fellow, speaking to college
students all over the country on a wide variety of topics from energy and environmental
law to opportunities for women with children in the workplace. A lecture I gave at the
Fordham University School of Law was transcribed and published with footnotes added.
Horn, Marian Blank, A Trial Judge's Perspective - Promoting Justice and Faimess While
Protecting Privilege, 26 Fordham Urb. L.J. 1429 (1999). I was the editor and project
manager of, as well as a contributor to, a Department of Justice funded study on
Alternatives to Conventional Criminal Adjudication, finalized in 1973. I also have
participated in numerous seminars and given speeches at Bar Association meetings and
educational institutions, including: Lectures on Government Contract Law, Constitutional
Law and Ethics at the United States Air Force Academy (September 27-28, 1999); Court
of Federal Claims Protest Update, speech to Naval Air Systems Command Conference
(May 1999); The Utility of ADR at the Court of Federal Claims, panel discussion
sponsored by the Court of Federal Claims Bar Association (April 11, 2001); Lectures on
The Contract Disputes Act — Today, panel discussion at the American Bar Association
Section of Public Contract Law program on The CDA at Twenty: How's it Going? Where
to Now? (November 6, 1998); Government Contract Professionals, A View from the
Bench (June 1998); Reflections on the Bid Protest Jurisdiction of the Court of Federal
Claims, panel discussion sponsored by the Government Contracts Section of the Federal
Bar Association (May 29, 1997); Judges Roundtable, Federal Bar Association Tax Law
Conference (March 1997); Work and Family in Balance, New Directions in the 1990's,
Fordham University Law School (May 15, 1993); and Implementation of the Infant
Vaccine Jurisdiction of the Court — An Update, remarks at the Seventh Annual Judicial
Conference of the United States Court of Appeals for the Federal Circuit (May 24, 1589).
On June 11, 1985, while at the Department of the Interior, I testified in Congress before
the Subcommittee on Fisheries and Wildlife Conservation and the Environment,
Committee on Merchant Marine and Fisheries, House of Representatives, concerning
Native American involvement with endangered and threatened species. In addition, I
gave speeches on legal and energy-related topics while at the United States Department of
Energy and the United States Department of the Interior. Generally, I speak from notes,
not from formalized speeches. I use the notes from previous speeches to prepare for
future speeches, so these notes are in a constant stage of evolution. If transcripts have

5
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been made, I do not have copies in my files. A copy of the Fordham Urban Law Journal
article is attached.

Health: What is the present state of your health? List the date of your last physical
examination.

Excellent; last complete physical examination: May 23, 2001.

Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

Judge, United States Court of Federal Claims, nominated by the President and confirmed
by the United States Senate. The United States Court of Federal Claims is a trial court
with national jurisdiction over claims against the United States arising from government
contracts, constitutional claims for government takings of property without
compensation, tax refunds, patent and copyright infringement against the United States,
Native American claims, civilian and military pay cases, vaccine compensation cases, and
congressional reference cases.

Citations: If you are or have been a judge, provide (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with the
citation to appellate court rulings on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

(1) The ten cases selected are significant in different ways because, for example, they
address an issue for the first time, involve a significant legal issue, site or government
contract, or represent an important aspect of the court's jurisdiction: YRT Services Corp.
v. United States, 28 Fed. Cl. 366 (1993); Supermex, Inc. v. United States, 35 Fed. Cl. 29
(1996); Bubble Room, Inc. v. United States, 36 Fed. Cl. 659 (1996), vacated, 159 F.3d
553 (Fed. Cir. 1998); CC Distributors, Inc. v. United States, 38 Fed. ClL. 771 (1997); PCL
Construction Services. Inc. v. United States, 41 Fed. Cl. 242 (1998), 47 Fed. Cl. 745
(2000); Standard Manufacturing Co. v. United States, 25 Cl. Ct. 1 (1991), 42 Fed. Cl. 748
(1999); Song v. United States, 43 Fed. CI. 621 (1999), appeal dismissed, 217 F.3d 857
(Fed. Cir. 1999) (table); Pettro v. United States, 47 Fed. CI. 136 (2000); Berkley v.
United States, 45 Fed. Cl. 224 (1999); 48 Fed. Cl. 361 (2001); Brickwood Contractors
Inc. v. United States, 49 Fed. C1. 148, onreh’g, --- Fed. Cl. -, 2001 WL 793228 (2001).

(2) From the time the court's computer database began systematically tracking closed
cases in 1994, I have disposed of 509 cases through dispositive motion, dismissal
following preliminary proceedings, settlement and trial. Prior to when the court began

6
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tracking closed cases, I disposed of cases at approximately the same average, annual rate
as following 1994. Since [ began my tenure as a judge on the United States Court of
Federal Claims, I have issued 243 published opinions. On rare occasions, I have issued
bench rulings and unpublished opinions. The following are a list of appellate decisions
which were critical of or reversed my trial court opinion.

Arens v. United States, 24 C1. Ct. 407 (1991), vacated, 969 F.2d 1034 (Fed. Cir.), reh'g
denied (1992).

A Coast Guard officer was involuntarily retired after twice being passed over for
promotion. The plaintiff challenged his nonselection at the Board for Correction of
Military Records, and also by filing an action in the trial court. The action in the trial
court was stayed so that the Correction Board could conduct an evidentiary hearing to
examine the plaintiff's claims. After the hearing, but before the Correction Board issued a
decision, the plaintiff sought to withdraw his application for relief before the Correction
Board. The Correction Board declined to permit the withdrawal, citing the resources
already expended in gathering the witnesses, conducting the hearing, and in the post-
hearing briefing.

The trial court concurred with the Correction Board's decision. The United States Court
of Appeals for the Federal Circuit vacated the trial court's decision and remanded the case
to the trial court with instructions that it vacate the Correction Board's decision, and order
the Board to permit the plaintiff to withdraw his application for relief before the
Correction Board. The Federal Circuit interpreted the Correction Board's regulations, at
the time of this case, as mandating withdrawal if desired by the applicant, with no
discretion for good cause to permit a case to proceed before the Correction Board.

Burnett Constr. Co. v. United States, 26 CL. Ct. 296 (1992), rejected in Foley Co. v.
United States, 11 F.3d 1032 (Fed. Cir. 1993).

In Bumnett Construction Company v. United States, a government contractor brought suit
against the government challenging a contracting officer's denial of its claim for equitable
adjustment under the "Variation in Estimated Quantity" clause (Variations clause)
incorporated into its contract with the Federal Highway Administration. The parties
agreed that the contractor was entitled to compensation for 8,641,000 gallons of
adjustable, overrun quantities of water used. They disagreed, however, as to whether the
court should use the contract unit price ($5.00) or the contractor's actual experienced cost
($37.87) in calculating the contractor's equitable adjustment. The court found that when
the Variations clause is activated, normal principles of pricing equitable adjustments
should apply, which dictate that the contractor should receive its actual experienced cost.
The case was not appealed. In an unrelated case, Foley Co. v, United States, 26 CL Ct.
936 (1992), a different judge of the United States Claims Court rejected the decision in
Bumett Coustruction Co. v. United States, and found that the grant of an equitable

7
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adjustment under the Variations clause requires proof of an actual increase or decrease in
costs due solely to the variation. The United States Court of Appeals for the Federal
Circuit affirmed the decision in Foley Co. v. United States, 11 F.3d 1032 (Fed. Cir.
1993).

Greeley v. United States, 30 Fed. C1. 721 (1994), rev'd, 50 F.3d 1009 (Fed. Cir. 1995).

The widow of a fireman filed a claim for a survivor benefit pursuant to the Public Safety
Officers' Benefits Act. The Act provides for a $100,000.00 benefit for a fireman who
dies as the result of personal injury in the line of duty. Decedent had just fought a fire
when he complained of chest pains and died. The fireman was agreed to have died in the
line of duty, but the widow's claim was denied by the government based on a finding that
the decedent died of heart disease. Benefits are not paid for death caused by pre-existing
disease. The trial court agreed with plaintiff's medical experts that death was caused by a
traumatic injury such as smoke inhalation or carbon monoxide intoxication, and that the
benefit should be paid. The United States Court of Appeals for the Federal Circuit,
however, noted that the plaintiff has the burden of showing a traumatic injury, and
determined that the evidence was insufficient to support the claimed types of traurnatic
injury as the cause of death.

Willingham v. United States, 35 Fed. Cl. 633, affd, 104 F.3d 374 (Fed. Cir. 1996).

In Willingham v. United States, plaintiff challenged his involuntary separation from the
Marine Corps Reserves. Plaintiff did not argue the merits of the decision to discharge
him, but only argued that the military did not follow the proper procedures. Although the
court found that it had jurisdiction over the claim and that it was justiciable, it decided
that the government had proven that its decision to discharge plaintiff was proper, in
accordance with the relevant statutes, regulations and guidelines, and was not arbitrary or
capricious. The United States Court of Appeals for the Federal Circuit affirmed the trial
court's decision. The Federal Circuit criticized the court, however, for failing to address
plaintiff's claim that his discharge breached an implied-in-fact contract between himself
and the government. Finding that the issue was purely legal and that a remand for fact
finding would serve no purpose, the Federal Circuit decided to address the issue itself.
Subsequently, the court rejected plaintiff's argument because it ignored the well-
established principle that a military officer's status has no contractual basis.

Cincinnati v. United States, 39 Fed. Cl. 271 (1997), aff'd, 153 F.3d 1375 (Fed. Cir. 1998).

In Cincinnati v. United States, the City of Cincinnati claimed that the National Institute of
Occupational Safety and Health (NIOSH) owed more than $60,000.00 in storm drainage
service charges imposed by a city ordinance. NIOSH refused to pay, contending that the
assessment was an unconstitutional tax on a federal entity. Plaintiff countered by
claiming that its complaint was based on an implied-in-fact contract and was not a tax.

8
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The court dismissed the complaint for failure to state a claim because the assessment was
imposed on all property owners and was not the product of a voluntary purchase decision
by the federal government and, thus, constituted an unconstitutional tax on a federal
entity. The United States Court of Appeals for the Federal Circuit affirmed the trial
court's "thorough” opinion, yet disagreed with the trial court's reasoning in one respect.
While the trial court regarded the question of whether there was an implied-in-fact
contract between the city and the United States as identical to whether the storm drainage
service charge was a permissible fee for services or an impermissible tax, the Federal
Circuit separated the two queries. The Federal Circuit found that because the assessment
was involuntary there was no implied-in-fact contract, but that the involuntary nature of
the assessment was not dispositive of the tax issue. As the court rejected plaintiffs claim
that it had an implied-in-fact contract with the government, it did not reach the issue of
whether the storm drainage service charge was a tax.

Bubble Room, Inc. v. United States, 36 Fed. Cl1. 659 (1996), vacated, 159 F.3d 553 (Fed.
Cir. 1998), reh'g denied (1999).

The plaintiff, a restaurant owner, brought an action against the Internal Revenue Service
for a refund of Federal Insurance Contribution Act (FICA) taxes which were based on an
aggregate estimate of unreported tips received by restaurant employees. Employees pay a
FICA tax based on wages eamned during the tax year. Employers collect the employee
FICA tax from their employees by deducting the tax from wages. With some exceptions,
wages include tips and employees are required to report their cash tips. The IRS used a
formula to estimate unreported tip income at the plaintiff's restaurants. The trial court
found for the plaintiff, concluding that the tax code did not permit the IRS to assess
liability for FICA taxes on employers only, without assessing employees, and also that
the formula used by the IRS was flawed.

The United States Court of Appeals for the Federal Circuit concluded that the IRS is not
obligated to assess FICA taxes against each employee before it can assess FICA tax
against the employer, and that using an indirect formula is appropriate when wages are
understated and difficult to determine. The Federal Circuit acknowledged that the
particular formula employed may have been inaccurate, and remanded for the trial court
to determine whether the asserted flaws in the formula were sufficient to overcome the
presumption of correctness of the findings of the Commissioner of Internal Revenue.
One Federal Circuit Judge wrote a comprehensive dissent in Bubble Room, and would
have affirmed the trial court. After the remand, the case settled and was dismissed.
There is a split among the trial courts and also in the Circuit Courts of Appeal on this
issue. See Morrison Rest., Inc. v, United States, 918 F. Supp. 1506 (S.D. Ala. 1996)
(ruling for the taxpayer); Fior D'Italia, Inc. v. United States, 21 F. Supp. 2d 1097 (N.D.
Calif. 1998) (ruling for the taxpayer); 330 West Hubbard Rest. Corp. v. United States, 37
F. Supp. 2d 1050 (N.D. I1L. 1998) (ruling for the IRS); Quietwater Entm't, Inc. v. United
States, 80 F. Supp. 2d 1323 (N.D. Fla. 1999) (ruling for the taxpayer); LIR Mgmt. Corp.
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v. United States, 86 F. Supp. 2d 340 (S.D.N.Y. 2000) (ruling for the IRS) (not appealed);
Morrison Rest., Inc. v. United States, 118 F.3d 1526 (11th Cir.) (ruling for the IRS), reh'g
denied, 132 F.3d 48 (11th Cir. 1997) (table); 330 West Hubbard Rest. Corp. v. United
States, 203 F.3d 990 (7th Cir. 2000) (ruling for the IRS); Quietwater Entm't, Inc. v,
United States, 220 F.3d 592 (11th Cir. 2000) (table) (ruling for the IRS); Fior D'Italia.
Inc. v. United States, 242 F.3d 844, 851 n.12 (9th Cir. 2001) (ruling for the taxpayer and
citing the trial court in Bubble Room with approval).

Massie v. United States, 40 Fed. CL. 151 (1997), rev'd, 166 F.3d 1184 (Fed. Cir. 1999), on
remand, 45 Fed. CL 213 (1999), rev'd, 226 F.3d 1318 (Fed. Cir. 2000).

The plaintiff suffered injuries at a Naval hospital, and filed a claim based on medical
malpractice. The government entered into an agreement to purchase an annuity for the
plaintiff from an insurance company rated A+ by A.M. Best. The government paid
$1,300,000.00 for the annuity. Subsequently, however, the insurance company was
placed in receivership and the plaintiff agreed to accept a reduced annuity, but then sued
the government for breach of their agreement.

The trial court denied the government's motion to dismiss based on a lack of jurisdiction
over an agreement of this type, and the United States Court of Appeals for the Federal
Circuit subsequently agreed with this ruling. The trial court agreed with the government,
however, that the language of the agreement did not cause the government to become a
guarantor of the annuity payments after the original purchase of the annuity. On appeal,
the government argued that the language in the agreement requiring purchase of the
annuity from a highly rated insurance company would be rendered meaningless if the
payments were nevertheless required to be guaranteed. The Federal Circuit, however,
found language in the agreement which required the government to guarantee the annuity
payments. The Circuit Court assumed that the government's interpretation of the
provision and of the contract was on the whole reasonable, therefore, revealing a latent
ambiguity because Massie's interpretation was also reasonable. Because latent
ambiguities are construed against the drafter of the agreement, in this case the
government, the Federal Circuit determined that the government had agreed to guarantee
the annuity payments.

On remand, the plaintiff sought a lump swm payment, rather than restoration of the future
annuity payments, and also an award of attorney's fees. The trial court awarded a lump
sum making up the difference between the original and reduced annuity payments, but
provided that the government could purchase another annuity to make up the difference
in future annuity payments, which the government would guarantee, reflecting the intent
of the parties in their original agreement. The Federal Circuit, however, stated that the
trial court did not have the authority to enforce the original agreement, which had been
breached, and directed the government to pay a lump sum in damages, rather than future
annuity payments. The appellate court also stated that the plaintiff had met the test for
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receipt of attorney's fees. On remand, the parties filed a stipulation for entry of judgment,
and judgment was entered against the government pursuant to the stipulation.

Pomeroy v. United States, 39 Fed. C1. 205 (1997), affd in part, vacated in part, 173 F.3d
432 (Fed. Cir. 1998) (table).

Plaintiff sought an award as an informer for the United States Customs Service and the
United States Drug Enforcement Administration, alleging that in 1976 he furnished
information to these agencies about a conspiracy to smuggle drugs into the United States
which led to arrests and a large drug seizure. The complaint was filed twenty years after
the drug seizure. The trial court determined that the cause of action was barred by the six
year statute of limitation, 28 U.S.C. § 2501, and dismissed the case. The trial court also
cited as an additional ground for dismissal of the complaint the plaintiff's failure to
prosecute the case. The United States Court of Appeals for the Federal Circuit affirmed
the trial court's ruling on the statute of limitations, but also reasoned that, when the trial
court ruled the claim was barred by limitations, the court lacked jurisdiction of the case,
and, therefore, had no authority to consider the plaintiff's failure to prosecute. That part
of the trial court's judgment was vacated.

Beta Construction Co. v. United States, 39 Fed. Cl. 722 (1997), rev'd, 185 F.3d 884
(1999) (table).

Plaintiff entered into a contract with the government to replace the roof on a federal
building. The contract called for the removal of asbestos-containing materials using
asbestos abatement procedures. The contracting officer directed the plaintiff to use the
asbestos abatement procedures in the removal of insulation adjacent to the roof
membrane, because the insulation had become contaminated with asbestos during the
removal of the roof membrane, which contained asbestos. Plaintiff sought the additional
costs incurred for removal of the insulation. The trial court, however, held that the
contract required the plaintiff to use the asbestos abatement procedures in the removal of
the insulation. The United States Court of Appeals for the Federal Circuit determined
that the contract did not require the plaintiff to use the asbestos abatement procedures on
the insulation, and remanded the case for a determination of damages.

Green v. United States, 42 Fed. CL. 18 (1998), rev'd, 191 F.3d 1341 (1999).

The receiver for an insolvent insurance company filed a claim for a tax refund. The trial
court held that the claim had not been timely filed under the applicable statute of
limitations, 26 U.S.C. § 6511(a) (1994). The United States Court of Appeals for the
Federal Circuit stated that the proper tax return from which the statute began running was
not the original return, but a subsequent amended return, and that the latter return was
within the three-year statute of limitations. The case was remanded to the trial court to
resolve the tax refund claim.
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Palm Beach Isles Associates v. United States, 42 Fed. C1. 340 (1998), vacated, 208 F.3d
1374 (Fed. Cir. 2000), aff'd on reh'g, 231 F.3d 1354 (Fed. Cir. 2000), reh’'g en banc
denied, 231 F.3d 1365 (Fed. Cir. 2000).

Investors bought 311.7 acres of land in Florida in 1956 for $380,190.00, of which 261
acres were sold for approximately $1 million. The remaining 50.7 acres consisted of 1.4
acres of shoreline wetlands and 49.3 acres of submerged land adjacent to the wetlands.
This submerged portion of the property lies in the bed of a navigable water of the United
States. Before performing work that impacts a navigable water of the United States, such
as dredging and filling, a permit from the Army Corps of Engineers is required. The
plaintiffs requested a permit from the Corps, which was denied. Plaintiffs filed suit,
claiming that the permit denial was a regulatory taking.

The trial court found that the 49.3 acres were subject to the federal navigational servitude,
so that there was no taking. The trial court also found that the 1.4 acres were part of the
initial 311.7 acre parcel, for which adequate compensation was received when the 261
acres were sold for $1 million. The United States Court of Appeals for the Federal
Circuit, however, defined the proper parcel for analysis as 50.7 acres, rather than 311.7
acres, and that the permit denial rendered the entire 50.7 acres, including the 1.4 acres, as
having no or minimal value.

The Federal Circuit also stated that the navigational servitude provided the government
with a defense to a takings claim on the submerged 49.3 acres, but viewed as a disputed
issue of material fact whether the government had bona fide navigational grounds for the
permit denial, and remanded the case to resolve this issue.

On petition for rehearing, the Federal Circuit stated that the 1.4 acres of shoreline
wetlands were not subject to a navigational servitude defense, that the plaintiffs may have
had reasonable investment-backed expectations for the 1.4 acres, and that whether the 1.4
acres were usable after a permit denial was a disputed question of fact. The case was
remanded on this second issue for the trial court to determine whether or not there was a
categorical taking, or a partial taking of the 1.4 acres. The case is in trial on the remand
issues.

Dureiko v. United States, 42 Fed. Cl. 568 (1998), aff'd in part. rev'd in part, 209 F.3d
1345 (Fed. Cir. 2000).

A hurricane damaged the plaintiff's mobile home park. The Federal Emergency
Management Agency (FEMA) assisted in the humricane clean up, and agreed with the
plaintiff to lease sites at the park in return for FEMA cleaning up the park. The
government hired a contractor for this purpose, but the plaintiff claimed that the
contractor damaged the park and filed a claim in the United States District Court for the
Southem District of Florida. The federal district court dismissed the claims as barred by
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the Stafford Disaster Relief and Emergency Assistance Act, which immunizes the
government against claims arsing from discretionary acts undertaken during disaster
relief. See Dureiko v. Phillips & Jordan, Inc., No. 95-1441, 1996 WL 825402, at *1
(S.D. Fla. Apr. 19, 1996).

The plaintiff then sued the government in the United States Court of Federal Claims for
breach of contract, a Fifth Amendment taking, and fraudulently inducing the plaintiff to
enter into the lease agreements. The trial court granted the government's motion to
dismiss under the Stafford Act; found that the doctrine of collateral estoppel was
dispositive, given the earlier federal district court decision on the applicability of the
Stafford Act; that the plaintiff had executed a release of all claims; that there was no
taking; and that the trial court lacked jurisdiction over the plaintiff's fraud in the
inducement claim, a tort claim. The United States Court of Appeals for the Federal
Circuit held that the trial court was correct that there was no taking, and noted that the
plaintiff had not appealed the trial court's adverse holding on its fraud in the inducement
claim. However, the Federal Circuit reversed and remanded on the Stafford Act
discretionary function issue, stating that the contract was like a statute or regulation
which removed the government's discretion. The Federal Circuit also declined to give
collateral estoppel effect to the federal district court's decision, since the district court
found that the Stafford Act precluded only the plaintiff's tort claim, and not the contract
claim before the Court of Federal Claims. Finally, the Federal Circuit stated that the
plaintiff's release of "all claims of whatever nature arising from such demolition and
removal” was unclear, and that, on remand, the trial court must determine whether
extrinsic evidence supports the plaintiff's or the government's interpretation of the reach
of the release. Dureiko v. United States, 209 F.3d at 1357.

Ecology and Environment, Inc. v. United States, 43 Fed. CL 490 (1999), vacated, 232
F.3d 914 (Fed. Cir. 2000) (table).

The Environmental Protection Agency awarded a contract to the plaintiff for construction
of a groundwater treatment system. The plaintiff awarded a subcontract to perform the
actual construction of the groundwater treatment system. When the subcontractor
requested certain payments from the plaintiff, the plaintiff denied the payments, declining
to include the subcontractor payment requests in vouchers submitted to the government.
All vouchers which were submitted by the plaintiff to the government were paid. The
trial court agreed with the government's argument that the dispute was one between the
plaintiff and its subcontractor, pursuant to the subcontract between the plaintiff and the
subcontractor, and that the subcontractor did not have privity of contract with the
government. The trial court granted summary judgment for the government. In a very
brief unpublished decision, the United States Court of Appeals for the Federal Circuit
vacated the trial court's judgment, and remanded the case for reconsideration of two
specific Federal Circuit decisions which were decided subsequent to the trial court's
opinion: E.R. Mitchell Constr. Co. v. Danzig, 175 F.3d 1369 (Fed. Cir. 1999) and W.G.
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Yates & Sons Constr. Co. v. Caldera, 192 F.3d 987 (Fed. Cir. 1999).

(3) The United States Court of Federal Claims is a trial court of limited jurisdiction.
Moreover, our government contract and tax jurisdiction, which form a large segment of
our practice, does not generally raise issues of a constitutional nature. Our takings
Jjurisdiction is constitutionally based, but not each takings case is significant in legal
terms, although each is very significant to the individual litigants. Citations to selected
opinions raising federal constitutional issues include: Marks v. United States, 34 Fed. CI.
387 (1995), affd, 116 F.3d 1496 (Fed. Cir.) (table), reh'g denied (1997), cert. denied, 522
U.S. 1075 (1998); Seng v, United States, 43 Fed. Cl. 621 (1999), appeal dismissed, 217
F.3d 857 (Fed. Cir. 1999) (table); Pettro v. United States, 47 Fed. Cl. 136 (2000); Berkley
v. United States, 45 Fed. Cl. 224 {1999), 48 Fed. C1. 361 (2000).

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful candidacies for elective public
office.

Assistant District Attomey, Bronx County, New York, appointed, August 1969 to July
1972.

Staff Attorney, Federal Energy Administration and Department of Energy, appointed,
January 1975 to August 1979.

Deputy Assistant General Counsel for Financial Incentives, Department of Energy,
appointed, August 1979 to June 1981.

Deputy Associate Solicitor, Division of Surface Mining, Department of the Interior,
appointed, June 1981 to September 1983.

Associate Solicitor, Division of General Law, Department of the Interior, appointed,
September 1983 to June 1985.

Principal Deputy Solicitor, Department of the Interior, appointed, June 1985 to April
1986 and acting as Solicitor, Department of the Interior, June 1985 to December 1985.

Legal Career:

a. Describe chronologically your law practice and experience after your graduation
from law school, including:

I. whether you served as clerk to a judge, and if so, the name of the judge,
the court, and the dates of the period you were a clerk.
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I did not serve in a clerkship to a judge.
whether you practiced alone, and if so, the addresses and the dates.
1 did not engage in solo practice.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the
nature of your connection with each.

Judge, United States Court of Federal Claims, April 1986 to present.

George Washington University School of Law, 2000 H Street, N.'W.,
Washington, D.C. 20052, Adjunct Professor of Law, 1992 to present. [
have taught Trial Advocacy to law students in the J.D. program since I
began teaching at the school. More recently, I also began teaching a
course in Alternative Dispute Resolution - Negotiation, Arbitration and
Mediation to L.L.M. candidates.

United States Department of the Interior (DOI), 18th & C Streets, N'W.,
Washington, D.C. 20240, June 1981 to April 1986.

Principal Deputy Solicitor, June 1985 to April 1986, and from June 1,
1985 to December 1985, acting as Solicitor. As Principal Deputy Solicitor
and acting as Solicitor, 1 supervised all the Regional and Field Offices of
the Solicitor's Office in the Department and acted as the chief lawyer to
the Secretary and Under Secretary of DOIL. The office had 6 Divisions in
‘Washington: Division of General Law, Division of Conservation and
Wildlife, Division of Surface Mining, Division of Indian Affairs, Division
of Energy and Resources, Division of Audit and Investigation; 8 Regional
Offices: Anchorage, AK; Portland, OR; Sacramento, CA,; Salt Lake City,
UT; Denver, CO; Tulsa, OK; Atlanta, GA; and Boston, MA; and 12 Field
Offices in: Knoxville, TN; Charleston, WV, Pittsburgh, PA; Pawhuska,
OK; Amarillo, TX; Santa Fe, NM; Phoenix, AZ; Window Rock, AZ; San
Francisco, CA; Billings, MT; Twin Cities, MN; and Boise, ID. The
Solicitor's Office throughout the country gives legal support to all program
areas within the Department's responsibility.

Associate Solicitor, Division of General Law, September 1983 to June
1985. As the Associate Solicitor, I reported directly to the Deputy
Solicitor and Solicitor and provided legal advice to the Secretary, the
Under Secretary, the Assistant Secretaries, and other senior officials at
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DOL. T supervised 21 attorneys, 2 paralegals, and 8 support staff in
Washington, and coordinated legal work pertaining to this Division's areas
of responsibility in the 8 Regional Solicitor's Offices and 12 Field Offices
throughout the country. In addition to acting as the general legal
practitioner for issues not covered by the other divisions in the Solicitor's
Office, I was the coordinator for special projects, and chief attorney for the
office of Territorial and International Affairs. The Division had 3
branches: Administrative Law and General Legal Services; Procurement,
Patents & Torts; and Equal Opportunity Compliance. The Administrative
Law and General Legal Services Branch provided legal advice regarding:
(1) rulemaking; (2) federal personnel law; (3) labor law; (4) the Freedom
of Information Act; (5) the Federal Advisory Committee Act; (6) budget
and appropriations law; (7) conflicts of interest; (8) personal capacity suits
against federal employees; (9) debt collection; and (10) organizations and
management of the Department. The Procurement, Patents and Torts
Branch handled all matters related to: (1) procurement contracts; (2)
financial and federal assistance; (3) inter- and intra-agency agreements; (4)
disposal of government property; (5) the interpretation, application and
administration of statutes concerning patents, copyrights and trademarks;
and (6) all claims submitted by members of the public under the Federal
Tort Claims Act for personal injury and/or property damage. The Equal
Opportunity Compliance Branch performed legal work for its principal
client, the Office for Equal Opportunity, in order to help assure
nondiscrimination and to defend the Department in legal challenges which
alleged discrimination. The support provided to the Assistant Secretary
for Territorial and International Affairs was a varied, general practice
designed to meet the trust responsibilities of the United States in the
Virgin Islands, American Samoa, Guam, the Commonweaith of the
Northern Mariana Islands and the Trust Territories of the Pacific Islands.
Sample tasks included administration of the Trust Territory Courts,
assisting the office of Micronesian Status Negotiations, conducting a study
of the applicability of U.S. Laws to the Territories, developing a
procurement code for the Virgin Islands, working on the Medical Care
program in the Marshall Islands, and resolving issues related to fishing for
highly migratory fish in the open sea.

Deputy Associate Solicitor, Division of Surface Mining, Department of
the Interior, June 1981 to September 1983. In this job, I assisted the
Associate Solicitor and supervised 15 attorneys, 2 paralegals, and 7
support staff in Washington, as well as 17 attorneys in field offices
throughout the country. The office was charged with all legal work for
DOI's Office of Surface Mining, which had the responsibility of
administering the Surface Mining Control and Reclamation Act of 1977.
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The office was divided into three branches: (1) Litigation and
Enforcement; (2) Regulation Drafting and Interpretation; and (3) State
Programs (which acted as a liaison with state governments to develop the
ability of the states to assume the primary enforcement role for the Surface
Mining Act). I supervised all three branches, personally litigated cases
when necessary, and provided ongoing legal advice to the Director and
Deputy Director of the Office of Surface Mining, the Assistant Secretary
for Energy and Minerals, and the Secretary and Under Secretary of DOI,
while representing the Solicitor of DOL The work involved legal analysis
of situations and cases involving highly technical, and scientific
information and the interpretation of complex statutory and regulatory
language in areas such as mining procedures, revegetation, air and water
emissions and underground and overland water supply patterns. I served
as acting Associate Solicitor in the Associate Solicitor's absence on a
regular basis.

United States Department of Energy (DOE)/Federal Energy
Administration (FEA), 1000 Independence Avenue, S.W., Washington,
D.C. 20585, January 1975 to June 1981.

Deputy Assistant General Counsel for Financial Incentives, Office of
General Counsel, August 1979 to June 1981. I supervised all legal work
related to financial incentives at DOE, including loan guarantees, price
supports and purchase commitments for the development of synthetic and
alternate fuels from resources such as coal, shale, biomass, and urban
waste. In addition, I served as legal advisor to the Assistant Secretaries for
Fossil Energy and Resource Applications, as well as to the Office of
Energy Research. 1 also served as a legal advisor to the Synthetic Fuels
Transition Office, chaired by the DOE Under Secretary, which supervised
the creation of the $5.5-billion synthetic fuels programs, ultimately
transferred to the Synthetic Fuels Corporation. The work required the
application of complex legal principles, including the impact of
environmental laws to complicated scientific, engineering, and financiat
factual patterns. For this effort, I supervised 16 attorneys and 4 secretaries
in Washington and used multiple attorneys from DOE's field organization.
In this job, I conducted numerous public hearings and participated in
professional panels on synthetic fuels development.

Senior Attorney, Office of General Counsel for the Strategic Petroleum
Reserve (SPR), 1726 M Street, N.W., Washington, D.C. 20036,
September 1976 to August 1979. The mission of SPR was to
expeditiously create a domestic petroleum reserve of up to one billion
barrels. Work included primary responsibility to negotiate and draft
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contracts for the procurement of oil terminal pipeline and barging
contracts for storage sites and oil pipelines. I also served as principal legal
advisor to the SPR Office of Site Operations, which had the function of
operating the oil storage sites following construction and of overseeing
transportation and proper handling of government oil from the point of
landing on domestic shores to the storage sites. Prior to leaving the
program, [ was the second ranking appointee in an organization that
included 8 attorneys and 3 support staff in Washington and the field.
Although I was utilizing my expertise as an attorney during part of my
time working on the Strategic Petroleum Reserve, I held an appointment in
a non-legal program slot from September 1976 to May 1977.

Attomey, Office of General Counsel, Litigation Section, FEA, 12th St. &
Pennsylvania Avenue, N.W., Washington, D.C. 20004, January 1975 to
September 1976.

Functions included handling lawsuits, brought in jurisdictions throughout
the country, by large oil companies, small producers, refiners, marketers,
and individuals to challenge the FEA statutory and regulatory authority.

Project Manager, U.S. Department of Justice, Law Assistance
Enforcement Administration financed Study of Alternatives to
Conventional Criminal Adjudication, American University, Washington
College of Law, 4801 Massachusetts Avenue, N.W., Washington, D.C.
20016 and American University, Washington College of Law, Institute for
Studies in Justice and Social Behavior, 2139 Wisconsin Avenue, N.W.,
Washington, D.C. 20007, October 1973 to January 1975.

The study was sponsored and published by the American University,
Washington College of Law. Duties included supervisory and
coordination functions, as well as substantive research, writing, and
editing. The staff was comprised of 5 full-time professionals,
supplemented by the extensive use of consultants, law students, and other
part-time and secretarial personnel.

Adjunct Professor of Law, American University, Washington College of
Law, 4801 Massachusetts Avenue, N.W., Washington, D.C. 20016,
September 1973 to June 1976.

I was an Adjunct Professor at the Law School, teaching the Introductory
Legal Methods Course, which covered legal research, brief and legal
memo writing, and oral advocacy.
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Arent, Fox, Kintner, Plotkin and Kahn, 1815 H Street, N.-W., Washington,
D.C. 20006, August 1972 to October 1973. Associate Attorney, Litigation
Division. Responsibilities included courtroom trial work, legal research,
legal drafting and brief writing, as well as intense negotiations with
clients, attorneys, and adversary parties.

District Attorney’s Office, Bronx County, New York 10451, August 1969
to July 1972. Assistant District Attorney, Deputy Chief, Appeals Bureau.
Responsibilities included researching, writing, and arguing cases in all the
federal and state, trial and appellate courts in the State of New York, as
well as preparing cases for argument in the United States Supreme Court.
As Deputy Chief, supervisory responsibilities included assigning the
workload and editing the briefs and memos written by the other attorneys.
The job also included legislative drafting of revisions to the New York
State Penal Law and the New York Code of Criminal Procedure.

What has been the general character of your practice, dividing it into
periods with dates, if its character has changed over the years?

Criminal litigation: From August 1969 to July 1972, I held an appointment
as an Assistant District Attorney in Bronx County, New York. During that
time, the nature of my practice was primarily criminal litigation as a
prosecutor in criminal cases, although I did defend the office in a few civil
proceedings in which the office was a defendant.

Civil litigation: From August 1972 to October 1973, while at the law firm
of Arent, Fox, Kintner, Plotkin & Kahn, I continued as a litigator. The
cases I handled were civil in nature, both as plaintiff's and defendant's
attorney.

Teaching law school: I began teaching as an adjunct professor of law at
American University Law School in September 1973 while at Arent, Fox,
Kintner, Plotkin & Kahn. I continued to teach at the law school after
leaving the law firm, while I was project manager on a major, legal study
of Alternatives to Conventional Criminal Adjudication and also during
part of my tenure at the Federal Energy Administration, until June 1976. 1
began teaching again in 1992 at the George Washington University School
of Law, and continue as an adjunct at the school at the present time.

Legal research and writing: From October 1973 to January 1975, [ was
project manager of a major legal study financed by the United States
Department of Justice on Alternatives to Conventional Criminal
Adjudication. In this job, I functioned as legal researcher, writer, editor,
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and manager of the project staff. We studied topics such as court
administration, sentencing patterns and post-adjudication facilities, and
treatment.

Civil litigation and enforcement: From January 1975 to September 1976, 1
handled civil, defensive litigation at the Federal Energy Administration
regarding the Administration's pricing and allocation regulations.

Procurement law, general legal advice on major government programs,
including administrative and appropriations law: From September 1976 to
June 1981, while serving as an attorney and in staff and management
positions on the Strategic Petroleum Reserve, Synthetic Fuels, Fossil
Energy, and other oil and gas programs at the Department of Energy, I
structured major procurement strategies for multi-million dollar programs
and drafted regulations to support these programs. I also negotiated
numerous contracts and financial incentive awards for feasibility studies,
cooperative agreements, loan guarantees, price guarantees, and
construction and support services contracts.

Litigation, enforcement, regulation drafting, procurement, patents, equal
opportunity, general administrative and appropriations law, practice and
supervision: June 1981 to April 1986. While at the Department of the
Interior, my practice was broad, spanning legal issues and types of practice
raised throughout all parts of the Department, including the areas listed
above.

Trial Court Judge: From April 1986 to the present, I have served as a
Jjudge on the United States Court of Federal Claims. The cases are all civil
claims against the United States.

Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

As a Prosecutor in the Bronx County District Attorney's Office, my client
was the State of New York, including all of its citizens. Likewise as a
federal civil servant at the Federal Energy Administration, the Department
of Energy and the Department of the Interior, my client was the United
States, including all of its citizens. In private practice, the majority of the
clients I represented were engaged in either the real estate or construction
trades. Prior to joining the United States Court of Federal Claims, my
particular areas of legal specialty were energy law, administrative law,
procurement law, and criminal law. On the court, my areas of practice are
government contracts, takings, tax, patent and copyright, Native American
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claims, civilian and military pay, and vaccine compensation in claims
against the United States.

Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates.

During my experience as an Assistant District Attorney, I was involved in
litigation on a daily basis. I practiced primarily in New York State courts,
and occasionally in federal courts. All but a very small number of the
cases were criminal, non-jury, appellate litigation. I did, however, handle
arraigniments on a regular basis and occasionally trials in the Criminal
Court of the City of New York or the New York State Supreme Court.

During my experience at Arent, Fox, Kintner, Plotkin & Kahn, I was an
associate in the litigation section of the firm. My practice was primarily
non-jury, civil, with an occasional criminal pro bono case, and was in
local, state and federal courts.

During my federal service at the Federal Energy Administration, the
Department of Energy and the Department of the Interior, I was assigned
to the Litigation Division. My practice was almost entirely in federal
court, civil and non-jury. In all subsequent federal jobs, as Deputy
Associate Solicitor for Surface Mining, as Associate Solicitor for General
Law, as Principal Deputy Solicitor, and while acting as Solicitor,
supervising active litigation sections and occasionally litigating sensitive
or difficult cases, or parts of cases, was only part of my responsibility.

What percentage of these appearances was in:

(a) Federal courts: While in federal service - 100%, while in private
practice - about 40%, while in the Prosecutor's Office - less than 5%.

(b) State courts of record: While in Federal service - none, while in private
practice - about 60%, while in the Prosecutor's Office - more than 95%.

(c) Other courts: none.
What percentage of your litigation was:
(a) civil: While in Federal service - all, while in private practice - about

95%, while in the Prosecutor's Office - less than 5%.
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(b) criminal: While in Federal service - none, while in private practice -
about 5% pro bono, while in the Prosecutor's Office - more than 95%.

4. State the number of cases in courts of record you tried to verdict or
Jjudgment (rather than settled), indicating whether you were sole counsel,
chief counsel or associate counsel.

Although I cannot remember the exact number of cases I handled in any
one year during my tenure in the District Attorney's Office, I appeared as
counsel of record or co-counsel in at least 60 cases per year and covered
arraignments one weekend every eight weeks. While in private practice, I
was generally the associate working on the case with a partner. During my
tenure at the Federal Energy Administration, I handled, together with
attorneys in the Department of Justice, approximately 35 to 40 cases a
year. Subsequently, during my years at the Department of Energy,
working on the Strategic Petroleum Reserve and Financial Incentives
Programs, I handled primarily procurement and regulatory matters and
was involved in litigation only sporadically, on condemnation,
freedom-of-information and procurement matters. While at the
Department of the Interior, I reviewed and rewrote sections of pleadings to
be filed in litigation each day.

5. What percentage of these trials was
(a) Jury: less than 1%
(b) Non-Jury: more than 99%

Litigation: Describe ten of the most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented, describe in detail the nature of your participation in the
Iitigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges before whom the
case was litigated; and

(c) the individual name, address and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

Although I have participated as litigation counsel in many matters and supervised many
others, the cases cited below are cases which I prepared personally, although for some of
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the cases oral argument may have been handled in whole or in part by co-counsel.”

(1) In the Matter of the Petition of Anthony Panarese, Robert Cortino and Peter
Iacobaccio against Hon. Frances J. Blounstein, J., 310 N.Y.S.2d 326 (1970), order
affirmed. This case presented a difficult double jeopardy question and was also my first
appeal in the Court of Appeals of the State of New York, the highest appellate court in
that state. I represented the People of the State of New York by writing the brief for
presentation to the Court. The final order affirmed the decision of the Court below,
dismissing the order of the Intermediate Appellate Court, which had dismissed, without
opinion, the petition to prohibit the trial on April 13, 1970. A panel of seven judges
heard the case. My co-counsel on the case was my supervisor, Daniel J. Sullivan, then
Chief of the Appeals Bureau in the District Attorney's Office. Opposing counsel was
Norman J. Mordkofsky, Bronx, New York. Irescarched and wrote the briefs and assisted
in preparing for oral argument.

(2) The People of the State of New York against Joseph Capra. Briefs in this case were
presented to the United States Court of Appeals for the Second Circuit in September

1970. It was an appeal from an order of the United States District Court for the Southem
District of New York, remanding a state criminal case for trial to the Supreme Court of
the State of New York, County of Bronx. The case was significant because, normaily,
State criminal cases did not reach the federal court. Irepresented the People of the State
of New York by preparing the written briefs and motions and by presenting the oral
argument. My co-counsel were my supervisor, the Chief of the Appeals Bureau, Daniel
J. Sullivan and the District Attorney of Bronx County, Burton B. Roberts. No decision
was reported, but the case was remanded for trial to the State Court.

(3) Julio Vasquez apainst the People of the State of New York, 402 U.S. 968 (1971),
appeal dismissed. This case, which was submitted to the Court during the October 1970
term of the Supreme Court of the United States, was an appeal by a defendant of a
conviction for loitering for the purposes of using narcotic drugs and possession of a
hypodermic needle. After a hearing to determine whether defendant was an addict, he
was committed to the care and custody of the Narcotics Addiction Control Commission
for a period not to exceed 36 months. The case was significant because it involved
constitutional challenges to Article 9 of the New York State Mental Hygiene Law. The
issues were specifically whether Section 208(2) thereof violated the Due Process Clause
of the Fourteenth Amendment in that a finding of addiction could be made upon a finding

* Although I have kept copies of pleadings in some cases I prepared, I did not keep

copies of opponents' papers and cannot recall the names of counsel for the other parties.
Moreover, the records are not easily obtainable or have been placed in archives by the state and
federal offices in which I worked. Some of the cases also continued long after I transferred out
of the office handling the matters so I was not involved in the ultimate disposition of the case.
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of a preponderance of the evidence; whether Section 207(5) violated the Fifth, Sixth and
Fourteenth Amendments, in that post-arrest statements made by the defendant about his
status as an addict were admissible at the addiction hearing; and whether Sections
208(4a) & (5) violated the Eighth Amendment of the Constitution, in that certification to
a narcotic facility was deemed a judgment of conviction by these provisions. I
represented the People of the State of New York by writing major portions of the
appellate briefs and helping to prepare for oral argument, along with co-counsel, Daniel J.
Sullivan, then Chief of the Appeals Bureau. Burton B. Roberts, the District Attorney in
the Bronx County District Attorney's Office, argued the case before the Supreme Court,

(4) The People of the State of New York against Calvin Frazier and The People of the
State of New York against James A. Thomas, Warden, 316 N.Y.S.2d 434 (1970),

judgments and order affirmed. This case was presented to the seven justices of New
York's highest appeals court, the Court of Appeals, in the fall of 1970. Both cases were
unanimously affirmed, without opinion, as reported on November 13, 1970. I prepared
the briefs and argued the cases. The cases involved appeals of convictions of two counts
of murder. Iargued the cases, reviewed the difficult factual record and prepared the
briefs. The issues presented were whether guilt was established beyond a reasonable
doubt and whether defendant's allegation that his clothes were illegally seized and
illegally introduced into evidence violated his rights.

(5) The People of the State of New York against Charles McClain. This unreported case
was presented to five judges of the New York Supreme Court, Appellate Division, First

Department in 1971. I reviewed the record, prepared the briefs and argued the case
before the court. In this case, defendant had been convicted of first degree murder and
rape. It was a brutal case and significant because defendant represented a serious threat to
society. In addition, legal and factual issues of concern, including alleged prosecutorial
misconduct, ineffective counsel, and bias on the part of the trial judge, were raised.

(6) The People of the State of New York against James Wilkins, 321 N.Y.S.2d 87 (1971),
affirmed in part and dismissed in part. This case was submitted to the seven justices of

the New York State Court of Appeals, the highest appeals court in New York, in 1971.
Defendant was appealing his conviction for manslaughter in the first degree. Ireviewed
the record, prepared the appendix and briefs, and argued the appeal. Co-counsel for the
purpose of review was my supervisor, Daniel J. Sullivan. Defendant's counsel were Jack
Himmelstein, Jack Greenberg, Conrad Harper, and Elizabeth B. DuBois, then of 10
Columbus Circle, New York, NY 10013.

(7) The People of the State of New York against Frank Campanale, 322 N.Y.S.2d 633

(1971), unanimously affirmed, no opinion. This murder case was prepared and submitted
to the New York Supreme Court, Appellate Division, First Department in April 1971. 1

represented the People of the State of New York. The issues included, among others, the
severance of the several defendants, alleged improper impeachment of a defendant during
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trial, alleged improper admission into evidence of bullets and suitcases, alleged
impropriety of a station house identification and the use of the husband-wife privilege.
Opposing counsel was J. K. Koplovitz.

(8) The People of the State of New York against Larry Johnson, a/k/a Larry White, and
Boyce Thompson, 327 N.Y.S.2d 546 (1971), unanimously affirmed, no opinion. This
case was submitted to the five judges of the New York Supreme Court, Appellate
Division, First Department, in November 1971. Defendants had appealed their
convictions of murder. The issues on appeal were whether, given the complex factual
record, the defendants' guilt had been proven beyond a reasonable doubt, whether the
Court's alteration of the indictment just prior to introduction of evidence had been proper,
and whether the judge's charge to the jury had been free from error. Irepresented the
People of the State of New York by reviewing the record, preparing the briefs, and
arguing the case. Opposing counsel was L. P. Zamzok.

(9) The People of the State of New York against Rudolph Prisco, 334 N.Y.S.2d 905
(1972), order affirmed, all concur. In this case, the defendant had been convicted of the
crimes of promoting gambling in the first degree and possession of gambling records in
the first degree and sentenced to one year in prison. The case was significant because at
the time, defendant was an individual of some notoriety and the disposition of this case
represented a successful prosecution where other federal and state prosecutors had failed
to accomplish the same result. I represented the People of the State of New York on the
appellate cases and wrote and argued the cases in the New York courts, including in the
highest appeals court in New York, the Court of Appeals of the State of New York. The
conviction was affirmed and the defendant was ordered to serve time in prison. Opposing
counsel was Irving Anolik.

(10) Autotronic Systems, Inc. against Frank G. Zarb. In this unreported case, in which I
represented the defendant, Frank Zarb, then Administrator of the Federal Energy

Administration, plaintiff challenged the Federal Energy Administration's "Guidelines for
Supplier and Base Period Use of New Gasoline Retail Sales Outlets." The allegations
included charges that there had been violations of the Administrative Procedure Act
during the pertinent rulemaking, that the Guidelines were inconsistent with Federal
Energy Administration regulations and relevant goveming statutes, that the Guidelines'
definition of “aggrieved parties" contravened the federal antitrust laws, and that a
particular assignment granted to a Texas station was arbitrary and capricious and
unsubstantiated by the evidence. This hotly contested suit was significant at the time
because the outcome of the suit could have affected the ability of small gas stations to
enter the market. The case was filed in the United States District Court for the District of
Columbia and litigated during 1975 and 1976. I prepared the pleadings and briefs.
Co-counsel from the Civil Division at the Department of Justice were Bruce G. Forrest
and his supervisor, Stanley D, Rose.
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Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in the matter. (Note: as to
any facts requested in this question, please omit any information protected by the
attorney-client privilege.)

Although I have spent large portions of my career as a litigator and supervisor of
litigation, (including all of the time prior to joining the Federal Government and
significant portions as a government attorney) my practice also demonstrates a significant
involvement with procurement activities, regulatory development and responsibility for
personnel and tort cases, many of which settled prior to litigation.

At the Federal Energy Administration and the Department of Energy (DOE), while an
attorney in the Office of General Counsel, in addition to litigation responsibilities, 1
assisted in drafting regulations and advising program managers. Also at DOE, while
assigned to represent the Strategic Petroleum Reserve (SPR), I was responsible for
negotiating and drafting contracts to procure oil, oil pipeline and storage capacity and
served as the principal legal advisor to the SPR Site Operators Office, which managed the
oil storage sites and the movement of purchased oil to those sites. Procurement activities
were conducted in accordance with a combination of both civilian and military
procurement regulations. Also, as the Deputy Assistant General Counsel for Financial
Incentives, at DOE, [ handled a wide range of procurement activities involving grants,
cooperative agreements, price supports, loan guaranties and contracts, as well as any
associated patent and licensing issues.

At the Department of the Interior (DOI), as the Deputy Associate Solicitor for Surface
Mining, in addition to litigation activities, I supervised and performed regulation drafting
and interpretation tasks and worked closely with state governments regarding surface
mining programs. I also served as the advisor to the senior program managers. When 1
became the Associate Solicitor for General Law, I assumed responsibility for all legal
procurement and patent activities at DOI, this time for agencies such as the Bureau of
Mines, the Bureau of Reclamation, the U.S. Geological Survey, the Bureau of Land
Management, the Minerals Management Service, as well as the other Bureaus at the
Department. The Division of General Law also handied all personnel cases,
discrimination cases, tort cases, and administrative procedure issues. Moreover, the
Division advised on any international and domestic legal issues generated as a result of
United States' responsibilities for the Territories of the United States, including the Virgin
Islands, American Samoa and the Trust Territories of the Pacific.

In June 1985, when the Solicitor retired, I became Principal Deputy Solicitor of DOI until
April 1986, and acted as the Solicitor of the Department until December 1985, As
Principal Deputy Solicitor and Acting Solicitor, I was responsible for all legal activities at
DOL.

26
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Senator SESSIONS. If there are no other matters, we will stand
adjourned.

[Whereupon, at 12:38 p.m., the Committee was adjourned.]

[Additional material is being retained in the Committee files.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

RESPONSES OF TIMOTHY M. TYMKOVICH TO WRITTEN QUESTIONS OF
SENATOR RICHARD J. DURBIN
(March 5, 2003)

1. You are a member of the Federalist Society and reportedly helped organize the
Federalist Society Chapter in Colorado.

Al Please describe your involvement with the Federalist Society.

Answer: As noted in my responses to the Senate Questionnaire, I am currently 2 member
of the Federalist Society. Ihave been on the Board of Advisors to the Lawyers Chapter
of Colorado in the past, but do not currently serve in any capacity other than as member.

B. The Federalist Society has provided a forum for discussions about a number
of matters you have been involved with, including the Republican Party of
Colorade’s campaign litigation, the litigation in Romer v. Evans, and Gale
Norton’s environmental policies. Have you been involved in preparing for,
assisting with, or participating in Federalist Society events such as these or
others? If so, please describe your role and please provide copies of any
materials you prepared or provided, as well as any speeches or remarks you
have given at Federalist Society or related events. If you do not have copies
of such materials or remarks, please describe the substance of the materials
or remarks, the approximate date such materials or remarks were provided,
and the title of the event.

Amnswer: I was asked to serve on a panel discussion in 2001 concerning attorneys who have
served in the public and private sectors, but it is my recollection that I had to cancel my
attendance because of a travel commmitment. I also was asked to serve on a panel in 1999
regarding judicial term limits. I spoke against term limits for members of the state and
federal judiciary. I do not recall any Federalist Society forums on the matters listed
above at which I made a presentation or participated.

2. According to the Federalist Society’s statement of purpose: “Law schools and the
legal profession are currently strongly dominated by a form of orthodox liberal
ideology which advocates a centralized and uniform society, While some members of
the academic community have dissented from these views, by and large they are
taught simultaneously with (and indeed as if they were) the law. The Federalist
Saciety for Law and Public Policy Studies is a group of conservatives and
libertarians interested in the current state of the legal order.” Do you agree with this
statement? Please explain why or why not.
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Answer: 1 agree with parts of the statement and disagree with others. The Federalist
Society in my experience has provided a forum for the discussion of issues, inviting
speakers from across the political or ideological spectrum, including from such
organizations as the ACLU apd the National Organization of Women. These forums
have provided a discussion of ideas about legal topics that many agree are interesting and
informative. I am not aware of the date the statement was drafted; I think, however, the
legal profession and many law schools are currently more diverse than the statement
implies. Other organizations interested in the current state of the legal order to which I
belong include the American Bar Association, the American Law Institute, the ABA’s
American Bar Foundation, the International Society of Barristers, the Colorado Bar
Foundation, and the Colorado Bar Association.

3 One of the goals of the Federalist Society is “reordering priorities within the legal
system to place a premium on individual liberty, traditional values, and the rale of
law.” Which prierities do you believe need to be reordered? What is the role of
federal judges and the courts in reordering such priorities? On which traditional
values should there be a premium, and why? The Federalist Society also states that
its objective “requires restoring the recognition of the importance of these norms
among lawyers, judges, and law professors,” If you are confirmed, how will you as
a judge restore, recognize, or advance these norms?

Answer: 1 am not aware of the context of the quotations in the question, but all seem to
address the role of a policy commentator as contrasted with the role of a federal judge. If
confirmed as a judge to the Tenth Circuit, I would set aside any persopal views and apply
the precedent of the Supreme Court and the Tenth Circuit.

4. In recent remarks at a Federalist Society event, former D.C. Circuit Judge and
Independent Prosecutor Kenneth Starr criticized the doctrine of stare decisis,
stating that “deference ¢an be quite dangerous to our constitutional order because,
at the end of the day, it promotes Congressional supremacy.” Do you agree with
Mpr. Starr’s assessment of the dangers of respecting precedents that defer to
Congress? Please explain why or why not?

Answer: 1 am not familiar with the remarks of Judge Starr that are mentioned above and
have not seen or heard his comments. In my view, the role of a circuit judge requires him
or her to apply the precedent of the Supreme Court, or, if confirmed as a judge to the
Tenth Circuit, the precedent of the Tenth Circuit.

5. Mr. Starr also noted that James Madison would have agreed that “It is, in shert,
emphatically the province of the judicial department to say ‘no,’ and to say ‘no’
with some regularity, and particularly to Cengress.” Do you agree or disagree?

Answer: I have had substantial experience in state government defending the enactinents of
legislative branches. There is a strong presumption of constitutionality of legislative
enactments and acts of the federal Congress. Courts must grant substantial deference to
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such enactments, and apply the precedent of the Supreme Court or the circuit to cases
before them,

6. MTr. Starr also told the Federalist Society that “we are not going to allow law by
bureaucracy without a perfectly aggressive muscalar judicial check.”

A. Do you agree with this sentiment? Why or why not?

Answer: As with legislative enactments, courts under the Chevron doctrine apply
substantial deference to regulatory agencies. My experience in state government
invoived defending regulatory enactments of state agencies under similar standards of
review. If confirmed as an appellate judge, I will apply the precedent of the Supreme
Court or the Tenth Circuit to cases involving regulatory matters.

B. How much deference js owed, for example, to the EPA’s exercise of
discretion in challenges to environmental regulations?

Answer: As [ stated in response to question 6(a), the EPA is entitled to substantial
deference under the Chevror doctrine. The Court in Chevron held when reviewing an
agency's interpretation of a statute, the court must first determine “whether Congress has
directly spoken to the precise question at issue. If the intent of Congress is clear, that is
the end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.” The Court went on to hold that if
Congress has not addressed the specific issue, or if the statute is ambignous with respect
to the issue, “the question for the court is whether the agency's answer is based on a
permissible construction of the statute.” The Court in Chevron also stated “if Congress
has explicitly left a gap for the agency to fill, there is an express delegation of authority to
the agency to clucidate a specific provision of the statute by regulation. Such legislative
regulations are given controlling weight unless they are arbitrary, capricious, or
manifestly contrary to the statute.” The Supreme Court has accordingly established the
standard of review in such cases, and I would, if confirmed, apply that precedent to cases
involving regulatory agencics.

C. How has the non-delegation doctrine affected agency rule-making and
discretion?

Answer: I have not practiced in cases involving federal agency rule making and the non-
delegation doctrine. My experience at the state level is that the courts wil] defer to
federal adminisirative officers where federal and state agencics conflict or overlap and
the authority of the federal agency will prevail over that of the state agency. If confimmed
as an appellate judge and presented with a case involving agency rule making, I would
apply the precedent of the Supreme Court and the Tenth Circuit.

7. Mr. Starr also stated that the Supreme Court’s decision in Board of Trustees of the
University of Alabama v. Garrett, 121 8. Ct. 955 (2001) has “the ultimate meaning
that non-consenting states may not be sued, even by private individuals in federal
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court, each individual baving a very poignant and moving and sympathetic story.”
Do you agree? Please explain why or why not.

Answer: [ am not aware of the comments presented by Judge Starr and have not had an

opportunity to review the entire scope of his remarks. Generally speaking, Garrett beld .
that “Congress is the final authority as to desirable public policy, but in order to authorize
private individuals to recover money damages against the States, there must be a paitern
of discrimination by the States which violates the Fourteenth Amendment, and the
remedy imposed by Congress must be congruent and proportional to the targeted
violation.” However, in explaining its bolding the Court went on to explain that disabled
citizens have a number of alternative methods of redressing unlawful state discrimination,
including (1) 2 suit for money damages in state court; (2) a suit for injunctive relief m
federal court; (3) a suit for back pay in federal court; and (4) the federal government can
file suit on their behalf in federal court for money damages or injunctive relief,

Mr. Starr also stated, “Is the Court willing to be the policeman? It did so in Bush v.
Gore, and asserted its supremacy over a runaway state supreme court that was
simply ignoring the structure of federal law, as well as a specific mandate in round
one.” Do you agree with this assessment? Please explain why or why not.

Answer: I have not had the opportunity to review the context of Judge Starr’s comments,

nor have [ been presented with a case in my practice involving Bush v. Gore. Unlike the
Supreme Court, however, the federal courts of appeal have limited ability to review
decisions of state supreme courts, More frequently on matters involving state law, the
federal courts may certify questions to state appellate courts,

During a recent Federalist Society presentation on “Environmental Law in the 21%
Century,” Becky Norton Dunlop, a Senior Vice President at the Heritage
Foundation, stated: “[Flederal environmental laws generally, and EPA in
particular, often prevent states from adopting innovative enforcement regimes that
would provide the same or significantly more environmental protection at a lower
social and economic cost.™ Do you agree with this assessment? Plense explain why
or why not.

Answer: 1 am not aware of when or in what context Ms. Dunlop made her remarks.

Generally, federal law will displace state law on matters where the regulations conflict.
If confirmed as a federal judge, I will apply the precedent of the Supreme Court and the
Tenth Circuit to such cases. The experience of state regulators in Colorado in working
with federal agencies such as the EPA was overall positive while I was in state
government. My experience in state government is that federal and state regulators and
enforcement agencies have comrmon objectives and should work togsther to achieve
complementary environmental goals.
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RESPONSES OF TIMOTHY M. TYMIKOVICH TO QUESTIONS OF SENATOR
FEINSTEIN
(February 26, 2003)

1. Romer v. Evans: Protecting Gays fri _'n'lDisc imination

Mr. Tymkovich, in Romer v. Evans, ydu defended a state constitutional amendment—
commonly known as “Armendment 2"—Jbeforc the Supreme Court. Amendment 2 barred
state and local governments’ laws or ¢ zdmanccs from protecting gays against
discrimination. The Supreme Court siruck dowp the amendment ruling that “singling out
a certain class of citizens for disfavoredilegal status” served no legitimate state interest,
but rather in Colorado’s case, it made bcmosexuals unequal to everyone else.

if Amendment 2 had been upheld, not only woxild public institutions and
accommodations be free to dlscnmmété againstigays and lesbians, they would also have
no legal recourse, “no matter how pubhc or. widespread the injury.” The majority in the
Romer case held that such state action was impermissible under the Fourteenth
Amendment.

QUESTIONS:

a. Mr. Tymkovich, how is your| Vlew of the U.S. Supreme Court’s ruling in Romer
v. Evans different today th: was nearly six years ago, when you strongly
criticized the Majority’s reasonmg, as'well as the outcome of the case?

Answer: Romer v. Evans is binding precedent pf the Supreme Court. If confirmed as an
appellate judge, [ will apply the decision. My icormuments on the Romer decision were made at the
invitation of the University of Colorado Law Review. 1 took on the role of an academic when
writing the article, in conjunction with my c:-.authora The purpose of the article was not only to
explain the state’s argument, but also to encotrage debate about the Court’s decision.

b. Could you please explain hosr' [the Couirt should have applied a Fourteen
Amendment—Equal Protectmp analysxs"

Answer: In the State’s brief before the §ﬁ§reﬁne (}éourt, it argued that the Court should apply
rational basis review to the Amendment rather han strict scrutiny, which had been applied by the
Colorado Supreme Court. The U.S. Supremc! Tourt didiapply the rational basis test.

2. Romer v, Evans

After the passage of Amendment 2, a hanonal boycott of Colorado was undertaken, which,
coupled with a decline in tourism, may lave cost the State $120 million in lost revenue.
Yet, Amendment 2 had other, more sut tantial costs. Hate crimes increased by as much
as 800% following its passage, which!is c&nsistent with the effect of anti-gay rights
campaigning in other states.
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QUESTIONS:
a. Could you please explain how you came to the decision to defend the
referendom? )
Answer: The Colorado Governor and Attorney General have a constitutional duty to defend

state laws, including voter initiatives. Amendment 2 was one of several voter initiatives the state
had a duty to defend.

b. Now that this case is over, can you assess whether you agree with the arguments
that you were making at the time?

Answer: The State made the best legal argunients it could under applicable judicial precedent
at the time consistent with applicable rules. The job of the Attorney General is to make arguments
supported by the law. The personal views of the lawyers that represented the State were not
relevant to their obligation to defend state laws. If confirmed as an appellate judge, I would
similarly set aside personal views and apply the precedent of the Supreme Court and the Tenth
Circuit.

c. Had Colorado adopted a referen'djﬁm that protected gays against
discrimination, would you have defended that measure as vigorously as you had
defended Amendment 27 oo
Answer: Yes, without question. The job of t:lixe Office of the Attorney General is to defend

state laws enacted by the legislature and the voters!

3. Romer v. Evans — Federalism

Mr. Tymkovich, Colorado’s Amendment 2 iwas enacted for the purpose of repealing or
preventing existing statutes, regulations, ordinances, and policies of state and local
entities that barred discrimination based on'sexual crientation. At the time of the
amendment’s enactment, the Cities of Aspen and Boulder, and the County and City of
Denver, had erected such anti-discrimination measures.

During the oral arguments in Romer v. Evans, you argued that the purpose of the State’s
constitutional amendment was to “preempt State and local laws that extended special
protections.” And that “[ijt was a respons@ito political activism by a political group that
wanted to seek special affirmative protections under the law.”

You claimed that the purpose of Amendment 2 was to deny “preferred legal status” to
gay people, “which could conflict with civil rights protections of other citizens.” You
mentioned freedom of religion and freedom of association as examples.

QUESTIONS:

a. Specifically, how would an anti-discrimination ordinance interfere with the civil
rights of another protected class?
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Answer: The oral argument before the Supréme Court was based on the record developed
below in the case. Amendment 2 was the result of a citizen initiative in which the proponents
argued that the political debate involved claims of equal rights, on the one hand, and “special
rights,” on the other hand. The Amendment’s text said it was designed to prcvcnt laws that
extended “minority status,” “quota preferences,” “claims of dlscnmmanon, or “protected
status” on the basis of sexual arientation, During the political campaign prior to the adoption of
the measure, the proponents argued against extending state and local discrimination laws to new
groups and noted the fiscal constraints already faced by state enforcement agencies. The State’s
argument was therefore that the voters might hiave|rationally concluded that existing civil rights
enforcement might have been adversely affected by the extension of state and local anti-
discrimination laws, The trial court found that assiaciational rights were a “compelling” basis for
the measure but found that it was too poorly drafted to survive.

b. Under the constitutional scheme youi defended, would 2 hospital have been
permitted to turn away a gravelyill patient on account of his or her sexual
arientation. If YES, is that an acceptable result of Amendment 2? If NO, please
explain why?

Answer: The State defended Amendment 2 in a facial challenge fo its constitutionality.
Since the Supreme Court found it to be unconstxtu xonal the Amendinent was never applied to a
particular factual circumstance. The State argued| %hat Amendment 2 would not have displaccd
the protections of the Fourteenth Amendment’s equal protection clause available to gays,

lesbians, and bisexuals.

c. Could you explain where you draw the line between deference to the will of the
majority and the protection of rightsjof the minority?

Apswer: The protections of the Constitution afe supreme, and any voter cnactments such as
Amendment 2 must be measured against the Coustitution, including provisions such as the Equal
Protection Clause that fiinction to protect minoritiéfé. If confirmed as an appellate judge, ] would
apply the precedent of the Supreme Court and the Tenth Circuit in answeting such questions.

4. Judicial Temperaroent

Mr. Tymkovwh after the Supreme Court sm'uck down the Colorado constitutional
provision, you wrote an article in the University of Colorado Law Review sharply

criticizing the Court’s decision in Romer v} vans In the article you wrote:

“With the wave of the judicial pen, Justlcc’ t.hony Kennedy and five of his
colleagues on the Supreme Court dismissed as:illegitimate the desire of Colorado
voters to prohibit special legal protections-for homosexuals. [Romer v,] Evans is
rmore than simply an unsatisfactory decisio; interpreting rationality review under
the Equal Protection Clause. Rather, it lmportant case study of the
Supreme Court’s willingness to block a disfavored political result-—even to
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the point of ignoring or disfiguring established precedent.” (See Univ. of

Colorado Law Review Article at 287-88.)

QUESTION: Do you believe this writing reflects'the appropriate temperament of 8
candidate for the Federal Conrt of Appeals?

Answer; I wrote the law review article at the invitation of the University of Colorado Law
Review, along with several other practitioners anifl legal scholars who participated in a
symposium on the Romer decision. The purpose of the article was not only to explain the state’s
argument, but also to encourage debate ahout the Court’s decision. I joined many scholars, even
those who agreed with the Court’s result, who bax’(c written that the majority opinion did not
clearly apply rational basis analysis under then existing authority. I strongly respect the role of
the Supreme Court in deciding difficult cases, and, if confirmed as an appellate judge, I will have
no problems in applying Romer. As an aside, mynomination has been supported by the
opposing counsel in Romer v, Evans, Governor Romer, who was the defendant in the case and is
currently the Superintendent of the Los Angeles public school system, as well as a number of
justices of the Colorado Supreme Court who served at the time the case was in the state judicial
system.

Judicial Temperament/Judicial Activisth
T

Mr. Tymkavich, in the same law review al.ftiéle, you also criticized the Justices’
questions, stating: ‘

“While the purpose of this article is not to erifique the Supreme Court's oral
argument process, it is safe to say that oral argument seems to have become less
and less relevant to the ultimate ‘judging’ of a case and that the Court’s format
leads more to judicial histriomics than to $oératic dialogue. . . .

You continued by adding,

“That leaves the critics of Romer with the %ne:vitable conclusion that the case is merely
another example of ad hoe, activist jurisprudence without constitutional meoring.”

QUESTIONS:

a. Please explain what you meant by that statement and, more specifically,
where you found the Supreme Cqurt to be without “constitutional mooring,”
as you put it.

Answer: As I noted above in my resporisclhd question 4, | have, as a number of
scholars have done, commented on the legal reasoning of the Court under the existing
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precedent. However, I believe an appellate judge has to set aside his or her personal
views and faithfully apply applicable Supreme Court precedent.

b. Do you believe this writing reflects the appropriate temmperament of a
candidate for the Federal Court of Appeals?

Answer: As I noted above in responses to questions 4 and 5(a), many scholars have written
about the Romer decision. At the symposium at which the article you referenced was submitted,
many of the law professors who supported the outcome of the decision criticized the legal
reasoning nsed by the Court. One of the purposes of the article was to encourage debate about
the Court’s decision. However, I recognize that the role of a judge and the role of a scholar or
advocate are quite different. I strongly respect the role of the Supreme Court in deciding
difficult cases, and, if confirmed as an appellate judge, I will have no problems in applying
Romer.

6. Reproductive Rights

Mr. Tymkovich, on March 1, 1996, you testified before the Scnate Governmental Affairs
Committee in support of “restoring the balance of power to the States™ and “the
continuing effort to return to the States matters which properly belong within their
control.”

You cited as an example of Federal intrusion into matters of State concern the Federal
court ruling regarding State responsibilities under the Medicaid program. As Solicitor
General, you had unsuccessfully defended in Federal court a Colorado provision that
prohibited State Medicaid funding to women who sought to terminate pregnancies that
were the result of rape or incest.

The Federal District Court struck down the State Jaw in Hern v, Beye, ruling that it
directly conflicted with Federal law. The 10" Cireuit Court of Appeals, to which you are
seeking to be appointed, unanimously affirmed it.

Before the Senate Committee you observed, “{t]his problem could have been
avoided if Federal officials clearly understood their own responsibility to protect
State prerogatives.” However, Congress clearly understood the States” prerogatives
when it permitted States to choose whether or not to participate in the Medicaid program.
If Colorado had chosen not to participate in Medicaid, it would not have been required to
fund abortions whatsoever.

QUESTION: Could you please explain how broad a State’s prerogative should be when the
State uses federal funds to operate a program like Medicaid?
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Answer: The courts have held that states that access federal Medicaid funds must comply
with the federal rules applicable to the program. The issuc in the Hern case was the scope of
Congress’s Hyde Amendment and the extent to which it preempted state restrictions on the
public funding of abortions. A number of states, including Colorado, had such restrictions at the
time, and states had an obligation to defend provisions of their state laws, The testimnony that I
presented was that of the Colorado Attorney General, not my own. I presented the referenced
testimony in 1996 on a panel with several other state attommeys general. The testimony was that
of the Attorney General, not my own. I did not personally prepare the text; however, the
testimony generally described the opportunities for innovation with state programs that could be
a model for other states or Congress.

8. Medicaid Funding of Abortion Services in Colorade

The freedom to choose is a fundamental freedom, but restrictions on funding make it an
ugattainable choice for many women, Sincc 1977, the so-called "Hyde Amendment" has
prohibited federal Medicaid funds from paying for most abortions for low-income
women. In its current form, the Hyde Amendment bans federal funding for abortions
except in cases of rape, incest, or life endangerment.

Some States have tried to go even further and deny Medicaid funding to some of our
most vulnerable citizens even in cases of rape and incest. Colorado is one of those States,
in that Colorado passed by referendum a constitutional amendment prohibiting the public
funding of abortion except to save the life of the woman.

In 1995, in the case of Hern v. Beye, the Tenth Circuit Court of Appeals, the court you
would join should you be confirmed, affirmed the district court and held that Colorade
must fund abortion services in cases of rape and incest in its Medicald program. You
were part of the team that petitioned the U.S. Supreme Court for review of the Tenth
Circuit decision, st which point the name of the case was Weil v. Hern.

QUESTIONS
a. How did you become involved with this case?
Answer: 1 did not work directly on the case in the district court or Tenth Circuit. My

involvement was as a result of my position as Solicitor General where I reported to the Attorney
General on cases brought against state agencies, including Hern v. Beye. The state had a2 duty to
defend the constitutional provision that was at issue in that case.

b. Here the Colorade Department of Health Care Policy had to reconcile

’ conflicting requirements of the State constitution and the federal Medicaid
law. Did you consider defending this policy to be mandatory or discretionary
for the Attorney General of Coloradao?

Answer: The client in the case was the Departmnent of Health Care Policy and Financing,
which belicved it had a duty to defend the state law at issue in the case. At the time of the case, I
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recall that there were a numnber of cascs pending in other parts of the couniry raising many of the
same issues under similar provisions of other states’ laws.

c. Were you involved in the decision-making process which led to that case
being appealed to the Supreme Court?

Answer: The client agency, Governor Romer and the Attorney General made the decision
to appeal the case to the Supreme Court. I was not the lead attorney on the case and my role
would have been to review the decision of the Tenth Circuit and the other judicial decisions on
sitnilar issues.

d. Did you consider petitioning the U.S. Supreme Court for certiorsri to be
mandatory or discretionary for the Colorado Attorney General?

Answer: The attorney general would have a duty to appeal a decision if asked to do so by
the client agency unless to do so would be groundless and frivolous.

e ‘What was your role in the preparation of the Petition for Certiorari in that
case?
Answer: I did not personally prepare the petition for certiorari, but may have reviewed a

draft of the petition. While I do not recall my specific involvement in the case, as I was not the
lead attorney, my role as Solicitor General would have been to review the decision of the Tenth
Circuit and other judicial decisions on similar issues.

f. Did you agree with the arguments presented in that petition? Specifically,
did you agree with the assertion that Colorado should not have to adhere to
the requirements of the "Hyde Amendment" which requires States
participating in Medicaid to cover abortions in cases of rape and incest?

Answer: The arguments in the petition were based on the State’s view of the applicable
Supreme Court and Tenth Circuit precedent. The State’s job was to present the best arguments it
could to the Supreme Court, and to set aside any personal views of the lawyers of the Office of
the Attorney General about the legislative pronouncement.

g Did you agree with the Snpreme Court's decision to deny certiorari in that
case? Please explain your answer.

Answer: The State asked the Suprerae Court to review the holding of the Tenth Circuit.
While the Supreme Court did not explain its reasons for denying certiorar, I accept that
determination. If confirmed as an appellate judge, I would apply the precedent of the Supreme
Court and Tenth Circuit on these issues.
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9. Medicaid Funding of Abortion Services in Colorade
In Hern v. Beye, the trial court held as follows:

“The testimany here concerning the injury which will occur to pregnant women who are
pregnunt as a result of rape or incest . . . is compelling to the effect that it endangers
their health, in some cases, it endangers their life, and I do not weigh that very lightly in
the balance, even the balance [as stated by defendant's counsel that the state of Colorado
will have to withdraw from the Medicaid program].

As you know, findings of fact by the trial court will be disturbed on appeal only under the
most cxtraordinary circumstances. Yet, in your petition, you argued that “there are no
medijcal reasons” to finance abortion in cases of rape and incest.

QUESTIONS:
a. What was your basis for contradicting the clear factunal finding of the District
Court?
Answer: As I noted in my response to question 8 above, I did not prepare the petition for

certiorari and was not counsel in the trial court or in the Tenth Circuit.

10. Medicaid Funding of Abortion Services in Colorado

In testimony before the Senate Government Affairs Committee in support of the Tenth
Amendment Enforcement Act of 1996 you again argued against the federal requirement
that states receiving federal Medicaid funds must pay for abortion services for
low-income women in cases of rape and incest.

QUESTIONS:

a. Do you believe it is appropriate and constitutionsl for the Federal Government
to set requirements for the Medicaid program?

Answer: As 1 stated in response to question 7 above, the courts have held that states that
access federal Medicaid finds must comply with the federal rules applicable to the program.
Under the Supremacy Clause and federal rules of preemption states cannot disregard federal
requirements for such programs.

b. Alternatively, do you believe health care for the poor should be entirely up to the
states?

Answer: The question raises an important public policy question and it is well settled that
there is an appropriate role for both the state and federal governments on such issues.
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11, Federalism and Guns

In U.S. v. Lopez, the Fifth Circuit, and later the U.S. Supreme Court, struck down a law
regulating guns near schools based on the argument that Congress had overstepped its
bounds. This case is one of several cases in recent years that have challenged the
traditional role of Congress in addressing issues of national concern with national
regulations.

QUESTION: To what extent do you belicve that Congress can regulate ip the area
of dangerous firearms, particularly wh;en those weapons travel in interstate
commerce, affect commerce and tourism, and have such a devastating impact on the
children of this country?

Answer: Congress has the authority to regulate interstate commierce under the Constitution.
T have not studied the Jaw or briefs at issue in the Lopez case. As a general matter, if confirmed
as an appellate judge, I would look at the briefs and arguments of the parties challenging or
defending a particular enactment, and apply the precedent of the Supreme Court or the Tenth
Circuit. Legislative enactments have a strong présumption of constitutionality. My experience

in defending state government makes me especially sensitive to the give-and-take of the
legislative process and the care that courts must take in reviewing such enactments.
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RESPONSES OF TIMOTHY M. TYMKOVICH TO FOLLOW-UP QUESTIONS OF
SENATOR LEAHY
2/26/2003

Q. Not only did you defend Colorado’s anti-gay ballot initiative in court, but you later
wrote a law review arficle expressing your strong view that you were right and that
the Colorado trial court, the Colorado Supreme Court, and the United States Supreme
Court were wrong on the factual and constitutional questions about Amendment.
Because you have publicly expressed your personal and strongly held views on this
matter, I want to ask you some questions to further clarify your views:

a, At the time it was passed, you were actively involved in Colorado politics.
Did you support the passage of Amendment 27

Answer: The Amendment 2 initiative was the result of a citizen pctition drive and
government cmployees were not involved in its drafting or the resulting political
campaign. The Office of the Attorney General, and 1 as Solicitor General, had nothing to
do with the initiative’s passage. I did not take a position on the initiative and defended its
legality only as a part of the responsibilitics of the Attorney General to defend voter
epnactments, I might also note that the Office of the Attorney General had an anti-
discrimination policy that barred discrimination on the basis of sexual orientation, which
I supported. -

b. In your Colorado Law Review article you compare the Colorado
measure, which singles out people based on their status as gays or
bisexuals, with “certain activities [that] are considered ... ‘contra bonos
mores,” ie. immoral. ... [{jacludfing], for example, sadomasochism,
cockfighting, bestiality, suicide, drug use, prostitution, and sedomy. ...”
Do you pot see any constitutional difference between a law that outlaws
conduct like drug dealing and a Iaw that excindes a group of people from
protection against discrimination because of their status as gays or
fesbians?

Answer: The Colorado Law Review article quotes the concurring opinion in Barnes
v. Glen Theatre, which you excerpt in your question, only for the proposition that there is
Supreme Court precedent for a moral component as a rationsl motivation for an
clectorate in adopting a statewide initiative. There are significant differences between
laws that prohibit criminal conduct such as drug dealing and laws involving sexual
orientation, In fact, Colorado had repealed laws criminalizing homosexual conduct many
years prior to the passage of Amendment 2. The question before the Supreme Court was
whether the Amendment inhibited participation in the political process by identifiable
groups. The State argued to the Supreme Court, as described in the Colorado Law
Review article, that the issue of whether sexual orientation should be added to statewide
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anti-discrimination laws was a political question for the legislature or the electorate. The
Court disagreed with that position in striking down the enactment. Colorado also took
the position before the courts that Amendment 2 did not preempt Fourteenth Amendment
protections available to gays, lesbians, and bisexuals. Finally, I note that Colorado has
added a law to its civil code that provides employment protections against discrimination
on the basis of one’s sexual orientation.

c. You write in your Colorado Law Review article that you view protections
for gays and lesbians as providing “special treatment” for them. What is
the difference between a law that protects gays and lesbians from
discrimination and a similar law for African Americans, Hispanics, or
peaple with disabilities? Do those laws also provide “special treatment?”

Answer: The political debate described in the article by the opponents and
proponents of Amendment 2 involved claims of equal rights, on the one hand, and
“special rights,” on the other hand. The Amendment’s text said it was designed to
prevent laws that ecxtended “minority status,” “quota preferences,” “claims of
discrimination,” or “protected status™ on the basis of sexual orientation. The anti-
discrimination laws have been extended to persons who have been subject to
discrimination, but T do not believe that such laws provide “special treatment” under
those provisions. At the time of the article, most states and Congress had not yet decided
to include sexusl orientation within general anti-discrimination provisions.

d. What is the difference between a faw that protects gays and lesbians from
discrimination and one that protects people who chose a certain religion
from discrimination? Are such laws also “special rights” laws?

Answer: As with Title VII at the federal level, such Iaws are a result of policy
decisions by legislative bodies. Anti-discrimination laws provide civil and criminal
protections to those persons included within their ambit; there are numerous types of laws
that prevent public and private discrimination on the basis of legislatively enacted status
or characterjstics. The scope and coverage of soch laws are public policy questions for
the legislative branches.

e. In your article, you describe the Supreme Court decision in Romer _v.
Evans as “onc more example of ad hoc activist jurisprudence without
constitutional mooring.” If you belicve Romer is “just one more
example” please elaborate on others. Please cite specific examples of
cases in which you believe the Supreme Court has engaged in “ad hoc
activist jurisprudence.”

Answer: The article refers to “critics of Romer,” which included scholars who
participated in the Constitutional Law Symposium at which the article was presented and
who supporied or opposed the Supreme Court’s ruling. Many scholars have leveled
similar critiques of the Supreme Court’s cases striking down actions of Congress on
disabilities, violence against women, and religious freedom. However, if confirmed as an
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appellate judge, ] would follow the proncuncements of the Supreme Court in cases before
me.

f. In your law review article on the Romer case, you suggest that it is proper
that landlords and employers be allowed to discriminate in reatal and
hiring decisions based on an individual’s sexnal orientation. You wrote,
“Eliminating the liberty of landlords and employers to take account of
homosexuality sends the unmistakable message that homosexual
behavior, like race, is a characteristic which only an irrational bigot
would consider.” Can you explain the value you place on the freedom of
a landlord to evict a tenant from 2 building simply based upon his or her
sexual orientation? Or of an employer to fire a highly-performing
employee merely because that person is gay?

Auswer: The quotation you cite in your question comes from an amicus brief
submitted on behalf of the citizens of Cincinnati. The brief argucd that Amendment 2 did
have a rational basis in that it protected “religious liberty and associational privacy.” The
article itself describes the public policy arguments that were presented to the voters
during the initiative’s political campaign, not my own opinion. The Denver District
Court did find that the voters’ concerns about religious and associational protections were
“compelling” but that the Amendment was too poorly drafted to survive.

Q. In your law review article on Romer v. Evans, you called the six Justice majority
opinion “an important case study of the Supreme Court’s willingness to block a
disfavored political result — even to the point of ignoring or disfiguring established
precedent.” You state that the opinion is cause “for great uneasiness about the health
of self-government.” The Romer opinion was written by Justice Kennedy, whom you
criticize by name in your article.

a, Can you explain what you meant in calling Justice Kenncdy’s opinion
“pelitical”?

Answer: 1 appreciate the opportunity to clarify the description of the Supreme
Court process in the law review article. While I did comment on the Court’s legal
reasoning, I was referring to the passage of Amendment 2 as a “disfavored political
result” and a “political decision” of the electorate. I did not refer to the Court’s decision
as “political.”

b. You write that this is only one “case study” of “political” decisions by the
Supreme Conrt. Please list other opinions that you believe were “political.”
Was Bush v. Gore, another equal protection case, a “political” decision, in
your view?



421

Answer: As I indicated in my response to (&) above, I did not refer to the Court’s
decision as “political.” However, as many scholars have done, I did criticize the legal
reasoning of the Court. I believe an appellate judge has to sct aside his or her personal
views and faithfully apply applicable Supreme Court precedent. Bush v Gore is binding
law on the Tenth Circuit, and, if confirmed, I would be obligated to apply it.

c. If confirmed as a judge, please explain how you would treat a Supreme Court
decision that you decide to be a “political” decision as compared to one that
you believe was motivated by non-political motives?

Answer: I would be bound if confirmed as an appellate judge to apply the precedent
of the Supreme Court regardless of my personal views about the case. I would have no
personal, mora] or ethical problems in applying Supreme Court law to the cases before
me.

Q. You harshly criticize the Supreme Court’s oral argument process in your Colorado
Law Review article. You wrote:

*“(The Colorade Supreme Court] is composed of intelligent and
experienced judges who are not shy about questioning counsel. Those
arguments had been aggressive and comprehensive.  Onp the other hand,
the U.S. Supreme Court — for better or for worse — has taken the traditional
give and take of appellate argument to extremes. .... it is safe to say that
oral argument seems to have become less and less relevant to the ultimate
‘judging’ of a case and that the Court’s format leads more to judicial
histrionics than to Socratic dialogue.”

a. Could you explain what you meant by the term “judicial
histrionics” in referring to the Justices of the U.S. Supreme Court?

Answer: | was referring to the frequent questions of the justices, allowing limited
opportunity for follow-up or extended questioning or answering. In the Romer case the
arguing counsel entertained a question and answered on average every thirty seconds.
The opportunity for dialogue was limited, and in some instances, in my view, did not
allow for the full consideration of complex questions.

b. How should the Committee consider your characterization of the
Supreme Court in assessing your judicial temperament and
whether or not you will respect the decisions of the same Supreme
Court that you seem to hold in such low regard?

Answer; My nomination has had strong support from Colorado judges before
whom I have appeared. My experience before the U.S. Supreme Court in the other case I
argued, Nebraska v. Wyoming, did not have the same level of intensity as Romer, and was
also a basis for my comments in the article. I, of course, have the highest respect for the
Supreme Court; oral argument is an important part of the legal process. As an appellate
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judge, if confirmed, I hope to use the experience to better implement the give and take of
oral argument.

Q. In your 1996 testimony in favor of the Tenth Amendment Enforcement Act you
talk about a “continuing effort to return to the States matiers which properly
belong within thcir control.” When you stated this, what matters did you think
should be returned to state control? Please identify the U.S. Supreme Court
decisions since your 1996 testimony that illustrate an effort to “return to the
States matters which properly belong within their control.”

Answer: I presented the testimony of the Office of the Colorado Attorney General
in 1996 on a panel with several other state attorneys general. The testimony was not my
own, and 1 did not personally prepare the text, However, the testimony generally
described the opportunities for innovation with state programs that could be a model for
other states or Congress. Another concern expressed by the State was the problem with
unfunded mandates in congressional legislation that left it to the states to implement and
pay for certain programs.

Q. In your testimony before the Senate Governunental Affairs Committee in 1996, you
cite a Colorado “self-audit” program that granted enforcement immunity to polluters
that voluntarily came forward and agreed to address the problem in the future, This
amnesty from penalties or remediation applied to all polluters, no matter how
egregious or longstanding their violations. The Colorado legislation was strennously
opposed by the U.S. Environmental Protection Agency because it violated Colorado’s
obligations under the Clean Air Act, Clean Water Act and other federal statutes and
because it interfered with criminal and civil law enforcement for environmental
violations. You cite EPA’s refusal to refrain from prosecuting polluters under federal
law as an example of an “intrusive” federal action that infringes on state prerogatives.

a. Do you believe that federal pollution control laws, including the Clean Water
Act, Clean Air Act, CERCLA, RCRA, and other programs are intrusions
into fields that should be the exclusive province of the state?

Answer: The testimony of the Office of the Colorado Attorney General presupposes
a strong federal role in environmental protection. However, the State believed that there
also was an opportunity for innovation and invention at the state level that should be
supported by federal regulators. For exarnple, Colorado’s environmental audit law, the
result of a bipartisan consensus in our State, has been subsequently implemented by many
states and has lead to the identification and remediation of a number of environmental
sites in Colorado. Colorado complemented its environmental audit law with one of the
Country’s first environmental crimes unit located in an office of an attorney general. My
experience i State government is that both the federal and state officials have a
complementary role and should sirnive to work together for common environmental goals.

b. How exactly does EPA’s decision to enforce these laws—notwithstanding a
state self-audit provision—intrude into state prerogatives?



423

Answer: The experience of state regulators in Colorado in working with the EPA
has been very positive. Governor Romer of Colorado and his adminisiration worked with
EPA in identifying areas where the state could take the lead and other areas whete the
federal regulators could take the lead. Iam not awarc of any significant problems created
by the audit law in actually cleaning up sites voluntarily identified. As I recall, many of
the concerns about the law prior to its enactment were not found to cxist during
implementation.

Q: You have argued in testimony against federal intrusion juto state affairs; you
have argued against EPA enforcement and national standards in environmental
laws; and you have argued against the Motor Voter law and against Medicaid
funding of abortions in the case of rape or incest—all on the basis of state rights.

In addition, you supported a bill that would have redefined Supreme Couort
precedent on preemption. The Tenth Amendment Enforcement Act essentially
called on Congress to eliminate implied preemption—a well-recognized form of
preemption that has been consistently recognized by the Supreme Court.

Your writings indicate a desire to redefine constitutional law to promote states’
rights, even if it means overturning settled law. As a circuit court judge, how would
you reinterpret rulings to favor the states?

Answer: The Colorado Attorney General submitted testimony in support of
legislation proposed by a number of senators in 1996. I merely presented that testimony.
Many aspects of the proposed legisiation are similar to Executive Order 13123, signed by
President Clinton in 1999. The Executive Order directed federal agencies to be mindful
of the impact of federal regulations on state goverrunents. For example, the Order stated
that federal agencies should (a) “grant the States the maximum administrative discretion
possible”; (b) “consult with appropriate State and local officials to determine whether
Federal objectives can be attained by other means;” and (c) “in determining whether to
establish uniform national standards, consult with appropriate State and local officials as
to the need for national standards and any alternatives that wonld limit the scope of
national standards or otherwise preserve State prerogatives and authority.” The role of 2
circuit judge 1n an inferior court, and important principles such as stare decisis, preclude a
judge from ignoring or overturning settled law. If confirmed, my view of the judicial
process and the importance of the rule ‘of law will lead me faithfully to apply the
precedent of the Supreme Court and the Tenth Circuit. It is the job of & circuit judge to
apply settled law and not to ignore it.

Q. The law commonly referred to as the McDade Amendment has created
problems for federal prosecutors, Federal prosecutors can now face
conflicting ethical rules governing their conduct. The Guidelines that
Attorney General Ashcroft gives them may: say one thing, while a state
code of cthics may say another. - In Colorado, there was precisely such a
problem when you were the State’s Solicitor General. Before the Tenth
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Circuit, you took the position that in order to get clarification so that he or
she could do the job better, a federal prosecutor would first have to
intentionally break the Colorado|ethics rules and be subject to discipline,
including potential disbarment. [Fortunately, the Tenth Circuit disagreed
with that view.

a. I am concerned that this view betrays a states’ rights agenda that
extends to an actual ho‘stility towards federsl law enforcement. In
your view, was there anything that Colorado’s federal prosecutors
could have done to obtain clarification short of risking disbarment?

Answer: The question refers to United States v. Colorado Supreme Court, which 1
did not handle for the Colorado Suprem%. Court at the admiuistrative level. Therefore, |
do not know about any discussions addressing the concerns of prosecutors at that level.
The issue on appeal was a narrow proced{\ral issue of standing based on the posture of the
case at the time it was filed. While the client decided to challenge standing in that case,
there may have been a number of other opportunities to establish a “case or controversy”
that would not have been objectionable tb the Colorado Supreme Court and would have
satisfied federal prosecutors. While I was in state government the Office of the Attomey
General had an excellent working relationfship with federal prosecutors and cooperated on
a number of jmportant cases. '

b. As a former prosecutor,|your stance troubles me. It seems that the
federal prosecutors in this case were doing precisely the right thing in
trying to fully understand the ethical rules before they acted. In fact,
they even wrote to the Supreme Court to try to and get clarification
before going to court: Why did you take the position that a federal
prosecutor would have |to jntentionally violate ethical rules, and
potentially injure an innocent third party, before getting a court to
provide clarification?

Answer: As I indicated in my requr;lse to (a) above, I was not involved at the initial
stages of the litigation when such decisions were made.

Q. On your Senate Questionnaire you listed as both the first and second most significant
cases of your legal career the campaign. finance reform case where you represented the
Colorado State Republican Party, the Lil:}crtarian Party, and several state legislators in
their challenge to Colorado’s Fair Campaign Practices Act (FCPA). According to the
Tenth Circuit decision, you attempted to %rgue a claim before the Court of Appeals after
the claim was dismissed by the Districti Court. The claim involved a constitutional
challenge to section 106(1) of the FCPA, thich limited how a candidate could use money
left over from a prior campaign. In fact, 2311though you attempted to argue that the claim
had been dismissed by the trial judge [‘without explanation” the Court of Appeals
reviewed the transeript and found that you had actually agreed to the dismissal.
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a. Did the Tenth Circuit rule[%that you had consented to the dismissal of one
of your client’s constitutional claims in open court? Did you intend to
pursue the claim, but accidentally agreed to its dismissal?

Answer: 1 respectfully disagree with the conclusions of the Tenth Circuit on this
issue. My review of the status of the issue durmg and after the appeal was that the
district court had dismissed it without a written opinion on the lack of standing. My
recent review of the summary judgment transcript shows that during the argument on
standing, the district court concluded, contrary to my argument, that the party, Mr.
Pankey, did not have standing to pursueione of his claims because he was a term limited
elected official. Accordingly, the courfistated: “I am pating it [the complaint] down on
the carryover because that’s the only issue that I see Mr. Pankey can raisc at this point in
time,” apparently because of the asserted lack of standing. When asked later in the
hearings on these issues (and after the pertion of the hearing cited in the Tenth Circuit’s
opinion), the district court stated that Mr: Pankey still had a pending claim under section
106(1) that was the subject of the State’s sumrmnary judgment motion on standing and the
merits, which the court ultimately granted without explanation. The district court’s
discussion dispels any notion that the claim had been consensually dismissed. On appeal,
we argued that Mr. Pankey had standing'to assert the claims. There was no briefing on
the issue of whether the dismissal was voluntary before the Tenth Circuit because the
State did not assert that argurnent. As stated above, my review of the transcript confirms
that the dismissal was not voluntary and that the district court granted the State’s
summary judgment motion. The district court did not grant summary judgment on
another portion of the same provision (section 106(2)), which went to trial on its merits.
On appeal, the issue raised by section 106(1) took one-half page of an 85 page brief,
While the appeal was pending, ibe Colorado legislature modified the law pertaining to
that claim, and a decision was made not'to challenge the Tenth Circuit’s determination
through a petition for rehearing.

b. Is it correct that your client, Mr. Panckey, was the only plaintiff with
standing to pursue this particular claim, so that its dismissal meant that
there was no way that the ICircnit Court could consider this important
constitutional claim?

Answer: The Court was not askeﬁc.i; to decide if another party had standing to
challenge this provision of the statute. ‘There were several other parties who I believe
could have asserted injury in fact to challengs the provision. In any event, the statute was
amended by the Colorado legislature, and was a very minor part of the overall legal
challenge to the election statute,

¢. Instead of confronting this pbtentml problem head on, did you assert that
the trial judge had simply 1dlsm)ssed the claim “without explanation?”
Did you review the transcnpt before making this serious accusation
against the trial couart?
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Answer: As noted above, the question of standing of other parties on this issue was
not briefed before the Tenth Circujt. T \e district court before entering final judgment in
the case, found that “subsequent legislafive amendments to [the provision] renders moot
Panckey’s [sic] challenge.” Sece also}:xrpy? response to (a) above regarding the district
court’s position on standing for term linfﬁteé public officials.

d. In your Senate Questionniire describing the appeal — which you list as
the most important one yo h@ve ever handled -- you describe the ruling
as follows: *The Tenth Cifgﬁﬂ upheld the district court’s ruling on issues
which the plaintift had pre;“g il%ad and reversed several rulings adverse the
plaintiffs.” Why did you|fail to inform the Committec that the Tenth
Circuit had also upheld the district court’s ruling dismissing one of your
client’s ciaims, especially | when the reason for the dismissal bore so
directly upon your skill as éﬁi{ttnmcy?

Answer: Sec my response to (a) Hilﬁm;ive. As T have indicated, the Tenth Circuit
upheld sevcral other rulings of the district eourt adverse to plaiutiffs out of the multiple
issues litigated, and a number of issues Were rendered moot by legislative changes before
and during the appeal. The Senate Quef iohnaire was 2 capsule summary of a complex
case with over a dozen parties and claun 'in three consolidated cases. The district court
eventually awarded attorneys’ fees as cosits to the plaintiffs as partially prevailing parties
in the case. :

e. A lawyer has an ethical duf i 6;»1' cander to the court in matters such as
this, Please explain whetf;lei' you fulfilled that duty before the Tenth
Circuit in this case, speciﬁﬂzilry addressing your claim in the appellate

brief that the court dismissed the claim “without explanation”?

Apswer: In response to (a) abcvef[ i:zﬁve discussed the procedural background of
this issue. My review of the transcript og the| proceedings makes it clear that thers was no
volintary dismissal of the claim, that the|district court did not provide a written opinion
for the basis for the dismissal, and, accordingly, that the argument made on appeal was
fair and accurate. As I indicated above, [ respectfully disagree with the Tenth Circuit’s
opinion of this issue. However, there \xﬁs's decision not to pursue the issuc after the

Tenth Circuit’s decision for the reasons s%t fqr&x above.

f. If you claim that you did Hslt fagree to dismissal of your client’s ciaim
under section 106(1) before the Qistrict court — whether by accident or not
— why did you not cite the cg rt’s dismissal order either in your notice of
appeal or docketing statem ‘__lgying ont the issues? If you did not agree
to dismissal of the claim b o’ﬁ, did you mistakenly forget to properly
preserve the appeal on this claim?

Answer: The claims under this prot §jx§n were cited in the notice of appeal, which
included appeals of claims dismissed by 1 fe fistrict court by summary judgment prior to
the merits trial.
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g. Please explain all steps yol!took to preserve this claim on appeal, and
explain any difference you have with the Tenth Circuit’s reasoning in
that regard.

Answer: The claims under this p ov1smn were included in the notice of appeal.
Since the provision was modified by the lepislature, and was a minor part of the case, no
farther attempt bas been made to deternlirie whether a petition for rehearing on this part

y

of the Tenth Circuit’s ruling was warrante

Q. How many cases did you argue before the Colorado Supreme Court in your
tenure as Solicitor General? Is thziinumber more or less than is typical for a
five-year tenure in that position?

Answer: My records show at east sfééircn ordl arguments in the Colorado Supreme
Court while I was Solicitor General. This Es typical for a state Solicitor General, who has
many other office responsibilities.

Q. When you defended Colorado’s iﬁnti—gay ballot initiative both in the courts
and in your Colorado Law Review Article, you argued that the potentially
broad language of the statute jshould ‘be read marrowly to preserve its
constitutionality. However, when you attacked the decision made by the
popularly elected Colorade leg,m ature to reform their campaign finance
system, you opposed your suce sor’s srguments that the statute would be
read and enforced narrowly soithat issue advecacy groups would not be
prosecuted. Can you explain whyiyou took one position when it came to the
protecting the rights of a vulne éble minority and the opposite stance when
attacking efforts to reform cam a:gn finance?

Answer: Colorado has enacted over|tén citizens’ initiatives over the last ten years,
of which seven have been challenged in theicourts.: Five of these seven have been struck
down by the courts. Each case stands on its own language and applicable case law. The
courts will cxercise their proper function ;o determine the ultimate constitutionality of
such enactments. [n the cases in which I have been involved that addressed initiatives,
the State made the best arguments it cobld under the facts and law on behalf of the
enactments, I respect the judicial deci 1"1 s in these cases and, if confirmed as an
appellate judge, would follow any Supre; 'w Court or Tenth Circuit precedent in these
areas,
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RESPONSES OF TIMOTHY M. TYMKOVICH TO SECOND SET OF FOLLOW-UP

QUESTIONS OF SENATOR LEAHY
. (March 5, 2003)

1. You have stated in your Senate Questiormaire that Qwest Communications has
been one of the major clients that you have represented in private practice. As
you know, Qwest has been the subject of an extended investigation by the
Department of Justice and SEC based upon its financial affairs. Please answer the
following additional questions:

a. Please describe in as much detail as possible the nature of your
representation of Qwest or any affiliated person or entity.

Answer: Consistent with my obligations under the attorney-client privilege, I can
state that I have represented Qwest in regulatory and appellate matters in Colorado. Most
of my work for Qwest has been before the Colorado Public Utilities Commission,
involving such rnatters as rulemaking, litigation dockets, and appeals. For the most part,
the cases I have handled have involved either cases brought by the PUC or competitors
regarding the scope and application of rules or regulations of the PUC. Iam cumrently
representing Qwest as co-counsel in a matter involving disputed invoices in federal court
in Wyoming, and in arbitration in Colorade. The court in Wyoming recently dismissed
that case. Other cases | have handled have included an appeal over rules regulating speed
dialing codes, a docket regarding out of service regulations and sexrvice quality
benchmarks, and a docket involving provisioning of wholesale services.

b. To your knowledge, did you work for Qwest on any subject or matter that
is now or has been within the last 18 months the subject of any subsequent
investigation or inquiry by any federal or state law enforcement or
regulatory agency?

Answer: Consistent with my obligations under the attorney-client privilege, I can
state that ] have not been involved in any matter that to my knowledge is the subject of a
federal investigation or inquiry. I have described in my response to question 1 my work
before the Colorado Public Utilities Commission, where some cases are brought by the
Comumission or its staff. There have been no state law enforcement inquiries or
investigations on any matter that I have worked on to my knowledge.

¢. Have you been contacted, directly or indirectly, by any person in relation
to any such investigation? If so, what was the nature of that contact?

Apswer 1 have not been contacted by any person in relation to an investigation
involving Qwest.
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d. Have you retained an attorney in relation to your representation of Qwest

or any affiliated person or entity? If so, pleasc provide that person's name
and contact information.

Answer: 1 have not retained an attormey in relation to my representation of Qwest.
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Respanses of William H. Stecle fo Senator Kennedy’s Follow-Up Questiona

In Shiglds v. Forg James Corporation, 167 F,Supp.2d 1322 (8.D. Ala. 2001}, you rejected

the racial harassment claims of black Mill employees who were repeatedly subject to
denigrating comments and racial epithers.

Thesu were some of the facts in the record:

John Edwards 2 45 year old black man hsd been employed at the Mill for 21
years. He was subjected to racial slurs since shiortly after he was hired, gbout
three to four days a week, four to five times a day. He heard the use of the n-word
85 a way of referring to blacks by his supervisor, and by his co-workers. He was
exposed to discussions sbout *how great the Klan was,” Hig chair was lit on fire
by a white co-worker. He was assigned clean-up work, while white employces
only occasionally did this work. He was also disciplined in situations where
white emplayees were not.

Anpther employee, Ronald Shields, had worked at the Mill for twenty years. He
was assigned the dirtiest and most dangerous jobs that were rarely assigned white
co-employees. He heard racial slurs at least four to five times a day, almost every
day. Nothing was done about these racial slurs, Rasial jokes were made about
blacks. A supervisor threatened to fire him because of his race.

Another lang-time employee Donald Shields was also subjected to repeated racial
slurs by co-workers and supervisors. He complained about these comments, but
nothing atopped. He was patted dewn, and told this was because blacks steal. A
white co-worker told him that "all blacks should be sent to Africa.” He was
denied avertime work given to white employess.

These are just a few of the many examples. Yet you found that the conduct was not
“sufficiently severe or pervasive” enough to cven create a prima facie cass of a hostile
working environment. You coucluded that all these discriminatory incidents were not so
“objectively offensive” as to alter workplace conditions, and granted summary judgment
to the Defendants.

A,

‘What speéiﬁc facts would you requirs a plaintiff to show to defeat a defendant’s
motion for summary judgment on a racial harassment claim or racially hostile
work environment claim?

£23p0] .

A hostile work environment claim under Title VII is established upon



431

proof that “the work place is permeated with discriminatory intimidation, ridiculs,
and insult, that is sufficiently severe or pervasive 1o alter the conditions of the
victim's employment and create an abusive working environment.” Hamis v,
Forklift Sys, Inc., 510 U.S. 17, 21, 114 8,Ct. 367, 370, 126 L.E.24 295 (1993).
The Court of Appeals for the Eleventh Circuit has instructed that g plaintiff
~ attempting to establish a hostile work environment claim must show: (1) that he
- belongs to a protected group; (2) that he has been subjected to unwelcome
harassment; (3) that the harassment must have been based on a protected
charactéristic of the employee; (4) that the harassment was sufficiently severe or
pervasive to alter the tarms and conditions of employment and create 2
discriminatorily abusive waorking environment; and (S) that the employer is
responsible for such environment under either a theory of vicarious or of direct
liability. See, e.g., Mendogza v. Borden, 195 F.3d 1238, 1245 (11% Cir. 1999),

Hostile work environment claims often turn on the quality snd quantum of
evidence submitted by the plaintiff to establish the fourth element: that the
harassment was sufficiently severe or pervasive to alter the ters and conditions
of employment and create a discriminatorily sbusive working environment. This
requirement, as defined by the Supreme Court, contains both an objestive and
subjective component, Harris, 510 U.S, at 21-22, 114 S.Ct. 367 at 370-71. Thus,
to be actionable, the alleged behavior must vesult in both an environmont “that a
reasonable person would find hostile or abusive' and an environment that the
victim “subjectively peroeive[s] ... to be abusive.” [d. In evaluating the objective
severity of the harassment, the Eleventh Circuit has delineated a number of factors
which should be considered: (1) the frequency of the canduct; (2) the severity of
the conduct; (3) whether the conduct is physically threatening or humiliating, ora
mere offensive utterance; and (4) whether the conduct unreasonably interferes
with the employee’s job performance, S¢g Allen v. Tyson Foods, 121 F.3d 642,
647 (11" Cir. 1997) (citing Hargis, 510 U.S. at 23, 114 S.Ct. at 371).

A trial Court's inquiry as to the merits of a hostile work environment
olaim is made on & case-by-cuse basis assisted by the guidance of the Supreme
Court and the Eleventh Circuit as sot forth above. Trial judges are required to
bage their analysis on the evidence presented by the parties in their briefs and
evidentiary submissions. Upon receipt of this information, the Court is required
to examine the conduct in context, not as isolated acts, and then determine under
the totality of the circumstances whether the alleged haragsing cenduct is
sufficiently severs or pervasive to alier the terms or conditions of the pleintiff’s
employment and create a hostile or abusive working environment.

One plaintiff, Donald Shields, testifizd that he had “internel scars” because of the
racial harassment and that he had been tense, aggravated, upset and angry to the
point of wanting to leave his joh, but you conciuded that this was insufficient even
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to creats a jury question that the “conduct objectively or unreasonably interfered”
with his job performance. Why did you not think this evidence was sufficient to
create a question for the jury? What specific evidence would you require
plaintiffs to show to prove that racisl harassment “unreasonably interfered with or
ympaired their job performance™?

Response:

Shields v. Fort James Corp. is presently pending before the District Court
for the Southern District of Alabama. Following public commient made by an
‘ndividual associsted with this case, | determined that I should recuse myself and
the case was reassigned to another judge in this district. The case is still pending,
Accordingly, I am prohibited by Canon 3A(6) of the Code of Conduct for United
States Judges from commenting in snyway about this action, given its present
status,

In anticipation of confirmation hearing proceedings, I sought and received
an opinjon letter (attached) from the Committee on Codes of Conduct of the
Judieial Conference of the United States in an attempt to clarify my ethical
requirements with regard to respanses to questions about the Shields case,
According to the Committes.

If during the course of your Senate confirmation proceedings the
case is still pending on appeal or upon remand, the proscription of
Canon 3A(6) would apply and you wonld not be ablé to comment
on the case, including its facts, the law as applied to the facts, or
your reasons for granting summary judgment.

Therefore, I must respectfully decline to respond to questions regarding the
Shields case. ’

Regarding your final question in part B, as set forth abave, to establish a
hostile work environment ¢laim under Title VII, an employee must show; (1) that
he helongs to a protected group; (2) that he has been subjected to unwelcoms
harassment; (3) that the harassment was based on 2 protected characteristic of the
employee; (4) that the harassment was sufficiently severe or pervagive to alier the
terms and conditions of employment and created discximinatorily abusive working
environment; and (S) that the employer is responsible for such environment under
ecither a theory of vicarious or of direct liability. Absent explicit discrimination,
such as wrongful termination, retaliation, failure to promote, failure to hire,
unequal pay, etc,, an employer must make some showing in order to connect
allegations of harassment to a violation of Title VII, Thus, in cases traditionally
deseribed as hostile work environment cases, the employee must show that the
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employer’s harassing gctions toward him constityte conduct which is sufficiently
severe or pervasiva to alter the conditions of the vietim's employment and create
an abusive working environment. Estsblishing that the harassing condust was
sufficiently severc or pervasive 1o alter an employee’s terms or conditions of
employment includes a subjective and an objective component. The employee
must subjectively perceive the harassment as sufficiently severe and pervasive to

_ alter the terms and conditions of employment, and this subjective perception must
be objectively reasonable. In other words, the environment must be one thata
reasonable person would find hostile or abusive and that the victim subjectively
perceives to be abusive. Furthermore, the ebjective severity of harassment should
be judged from the perspective of a reasonable person in the plaintiff's position,
considering all of the circumstances, .

The objsetive component of thia analysis is fact-intensive. To aid the
Court in this analysis, the Supreme Court and the Eleventh Circuit have identified
several factors that should be considered in determining whether the harassment
objectively altered an employee’s terms or conditions of employment: (1) the
frequency of the canduct; (2) the scverity of the conduat; (3) whether the conduct
is physically threatening or humiliating, or a mere offensive utterance; and (4)
whether the conduct unreasonably interferes with the employez's job
performance, Again, the Court is required to examine the conduct in context, not
a5 isolated acts, and then deteymine under the totality of ¢ircumstances whether
the harassing conduct is sufficiently severe or pervasive to alter the terms and
conditions of the plaintiff’s employment and create a hostile or abusive working
environment. See Mendoza v, Borden, 195 F.3d 1238 (11% Cir. 1999).

You were reversed. by the Eleventh Circuit for limiting consideration of clairns to
the twa years preceding the filing of the plaintiffs’ claimsa. You concluded that the
actions within the two-year period were insufficient to sustain their claim. What
additional facts would you have required plaintiffs to show within the two year
period in order to find the harassment “sufficiently pervasive” to be aetionable?

Regpanse:

As stated above, Canon 3A(6) of the Code of Conduct for United States
Judges and the opinion letter from the Comumrittes on Codes of Conduct of the
Judicial Conference of the United States prohibit me from commenting on the
Shields case, Thersfore, I must respectfully decline to respend to this question and
tnust rely on my Order entered on April 9, 2001,

Also, I respectfully submit that my decision in the Shields casc was not
reversed by the Eleventh Cirouit but was remanded to this district court for
reconsideration and further analysia pursuant to intervening case law established by
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the United States Supreme Cowt in al Railro arp. V.

536 U.S, 101, 122 S.Ct. 2061, 153 L.Ed.2d 106 (2002), which eschewed the use of
the continuing violation docirine in hostile work environment cases. The Supreme
Cowt held that a hastile work environment ¢laim should be reviewed in its
entirety, so long as one of the alleged events comprising it fell within the statute of
limitations. 122 S.Cr. at 2074, Thus, according to the Eleventh Circuit, “the
[Supreme] Court eszentislly rejected the ‘continuing violation deetrine’ and
simplified the Jaw by allowing courts to view allegations of hostile work
environment as “a single unlawful employment practice.” Shields v. Fort Jamgs
Corp,, 305 F.3d 1280, 1282 (11" Cir. 2002)(quoting Nat'l R.R, Passenger Corp.,
122 8.Ct. at 2075). The Eleventh Circuit remanded this actiorni to the Southem
District of Alabama for reconsideration in light of intervening case law enunciated
in National Rajlroad, which was decided after the Order entered on April 9, 2001,

In Davis v. Baroco 2000 U.S. Dist. Lexis 19659 (2000), an elecuician's helper alleged
sexual harassment under Title VI of the 1964 Civil Rights Act. Plaintiff Davis detailed &
range of graphic sexual and physical gestures (ineluding some unwanted touching) made
by his supervisor, White. The obscene remarks and gestures, which began on Davis's first
day of work, and continued far the 10 days of his employment, are documented in deta:l in
your opinion. See id, at 6-7.

In stating the standard to prevail in a hastile envirenment sexual harsssment case, you
cited the Eleventh Circuit’s requirement that the plaintiff must show that the “conduct is
physicelly threatening or humiliating.” Id, at 5 (emphasis added). You then concluded that
Davis’s claim could not survive a motion for summary judgment, saying that Davis “has
presented no evidence that he was physically threatened by, or afraid of, White,"” and that
"there is absolutely no evidence before the Court that White's conduct unreasonably
interfered with or impaired Plaintiff's job performance" by either a subjectives or objective
analysis.

A. Would it have been sufficient, in your reading of the legal requirement, for the
conduct to be *humiliating™ in order to sustain the claim, or must it also be
“physically threatening” 7 Please esplain your canclusion that the conduct was not
sufficiently “humiliating” to sustain Davis's claim.

Response:

To establish a hostile environment sexual harassment claim under Title VI based
on harassment by 8 supervisor, an employee must show: (1) that he or she belongs
to 3 protected group; (2) that the employee has been subjected to unwelcome
sexval herassment; (3) that the harassment was based on the sex of the employes;
(4) that the harassment was sufficiently severe or pervasive to alter the terms snd
conditions of employment and create 8 discriminatorily abusive working
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environment; and (S) a basis for holding the employer liable. Mendoza v, Borden,
Ing, 195 F.3d 1238, 1245 (11" Cir. 1999). Absent explicit discrimination, such as
wrongful termination, failure to promote, retaliation, failure to hire, unequsl pay,
etc., an employee must make soms showing in order to connest allegations of -
sexnal harassment to a violation of Title VI Id. In hostile environment cases, an
employsr’s harassing actions toward an employee do not constitute employment
discrimination under Title VII unless the conduct is “sufficiently severe or
pervasive ‘to alter the conditions of [the victim's] cmployment and create an
abusive working environment.”” Id., at 1245.46 {(citing i v. B

Vinson, 477 U.S. 57, 67, 106 8.Ct. 2399, 9] 1L.Ed.2d 49 (1986)).

Establishing thet harassing conduet was sufficiently severe or pervasive to
alter an employee’s terms or conditions of employment requires proof of a
subjective and an objective component. The employee must producs evidence to
demonsirate that he subjectively perceived the harassment as sufficiently severe
and pervasive to alter the terms and conditions of his employment, and this
subjective perception must be objectively reasonable. Id. at 1246, Furthermore,
“the abjective severity of harassment should be judged from the perspective of a
reasonable person in a plaintiff®s position, considering “all the circumstances.” Id.
{citing Oncale v. Sundowner Offshors Services, Ing,, 523 U S. 75, 118 8.Ct, 998,
1003, 140 L.Ed 24 201 (1998)),

Because the objective comnponent of this analysis is somewhat fact-
intensive, the Supreme Court and the Bleventh Circuit Court of Appeals have
identified several factors that should be considered in determining whether the
alleged harassment objectively altered the employee’s terms or conditions of
employment: (1) the frequency of the conduct; (2) the aeverity of the conduct; (3)
whsther the conduct is physically threatening or humiliating, or a mere offensive
utterance; and (4) whether the conduct unreasonably interfercs with the employee’s
job performance, Id. (citations omitted). The Court is required to examine the
conduct in context, not as isolated acts, and determine under the totality of
circurnstances whether the harassing conduet is sufficiently severe or pervasive to
alter the terms and conditions of the plaintif©s employment and create & hostile or
abusive working environment. Id.

As set forth in footnote 3 of my opinion in Davis v. Barocg Consty. Co,,
2000 W.L. 33156436, *4 (S.D. Ala. 2000), the Plaintiff improperly combined his

claims in the various counts of the cotnplaint. For instance, the hostile work
environment claim was combined with a claim for retaliatory discharge. I was
unclear from Plaintiff's complaint whether Count 1, alleging a claim for sexual
harassment, was for quid pro quo harassment or for hostile work environment.
Because the Plalntiff made no allegation or presented any argumient or evidence
which would establish that his action involved guid pro guo or explicit sexual



436

harassment, I determined that he was attempting to plead a claim for hostile work
environment. As et forth in footnote 3, I determined that I would consider the
¢laim for sexual harassment (Count 1) and the claim for hostile wark environment
(Count 2} to be one claim for hostile environment sexual harassment, and that |
would digeuss the two counts as though they were one claim. The remaining
claims were discussed separately, i

As get forth in my opinjon, the Defendant moved for summary judgment on
Plaintiff’s hostile environment sexual harassment claim, invasion of privacy,
retaliatory discharge claim, and intentional infliction of emotional distress claim.
After reviewing the briefs and cvidentiary submissions of the parties pursuant to
Fed R.Civ.P. 56, I determined that Defendant’s motion for summary judgment was
due {o be granted as to the hostile environment, aexual harassment claim, and
invasion of privacy ¢laim, but denied as to the retaliatory discharge ¢laim and the
intentional infliction of emotional distress claim, Those remaining claims were
tried by jury in 2 trial over which [ presided and which resulted in & verdict for the
Plaintiff.

With respect to the dismissal of PlaintifPs hostile work environment claim,
1 found that Plaintif"s failure 1o adequatsly plead his claim was compounded by
his failure to present the quality and quantum of proof necessary to satisfy his
burden under Fed.R.Civ.P. 56 and the case law attendant thereto as cited in my
opinion. In fact, it appeared that Plaintiff failed to appreciate his burden of
presenting evidence which waould establish a material issue of fact as to the
elements of a hostile work environment claim as established by the Supreme Court
in Harris v, Forklift Svs.. Ing,, 510 U.S, 17, 114 S.Ct. 367, 126 L.Bd.2d 295
(1993). Even after the Plaintiff’s failure of proof was noted by the Defendant in
Defendant’s motion for summary judgment, Plaintiff failed to curs the noted
deficiencics by demonstrating and producing evidence that Defendant’s conduct in
any way affected his ability to perform his assigned tasks or alter the conditions of
his employment. Thus, summary judgment was granted for the Defendant as to
this claim.

What specific facts would you requirs a plaintiff to show to survive summary
Jjndgment on & hostile work environment or sexual harassment claim?

Response:

As discussed above, and as set forth in Harrs v. Forklift Svs. Inc,, 510 U.S,
17. 114 8.Ct. 367, 126 L.Ed. 295 (1993), and Mendoza v, Borden Inc, 195 F.34
1238 (11* Cir. 1999), a plaintiff attempting to establish a hostile environment
sexual harassment claim under Title VII must producs evidence demonstrating: (1)
that the smployes belongs to & protected group; (2) that the employee has been

7
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subjected to unwelcome sexual harassment; (3) that the harassment was based on
ths sax of the employee; (4) that the harassment waa sufficiently severe or
pervasive to alter the terms and conditions of employment and create 8
discriminatorily abusive working environment; and (5) that there is a basis for
holding the employer lizble,

As discussed above, the fourth element requiring proof that the harassment
was sufficiently severe or pervasive to alter the terms and conditions of
employment includes both 2 subjective and objective component, The objective
compernient of the analysis is fact intengive, and as such, the U.S, Supreme Court
and Eleventh Circuit have identified varioua fastors that should be congidered in
determining whether the alleged harassment objectively altercd an employee’s
terms or conditions of employment: (1) the frequency of the conduct; (2) the
severity of the conduct; (3) whether the conduct was physically threatening or
humiliating, or s mere offensive utterance; and (4) whether the conduct
unreasonably interferes with the employee’s job performance. Trial coutts are
required to examine the conduct in context, not as isolated acts, and determine
under the totality of circumstances whether the harassing conduct is sufficiently
severs or pervasive 1o alter the terms or conditions of plaintiff’s employment and
create a hostile or abusive working environment. This analysis is appliedon a
case-by-cese basis, and the application of this analysis must focus on the briefs and
evidentiary subrmissions of the parties. Because each case must be judged on its
own merits, and even some factually similar cases may require different outcomes,
it would be inappropriate for me to speculate about a specific set of facts.
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The Honorable William H. Steele
United States District Court
Southern Dietrict of Alabama
United Statea Courthouse

113 St. Joseph Streer

Mobile, Alabama 36602

Re: Docket No. 159¢
Dear Judge Steele:

You have xecently been nominated to fill a vacancy on the
Court of Appeals for the Eleventh Circuit. Last April you
granted summary judgment in an employment discrimination actien
znd dismigsed the cazse. Prior fte anpealing wvour order,
plaintiffe’ counsel criticized your decision publicly and wrote
lettere to the White House, the Senate, and others opposing your
nomination on the grounds that you are “racially insensitive.”
You congider rhe allegation completely groundless and note that
nothing in your opinion or in anything you may have said or done
with respect to the attorney and his clients in this case or in
previous cages would give anycne any reason tao believe that you
are “racially insensitive.,” You recused yourself from the case
after receiving the notice of appeal.

You axe concerned that during your Senate confirmation
proceedings you may be asked guestions about the nature of this
action and yvour reasons for granting summary judgment. You
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inquire as to whether you may discuss any and all aspects of the
case, ineluding your understanding of the facts presented by the
parties in their briefs, your understanding of the law in your
circuit applicable to the facts of the case, and your reasons for
granting the defendant’s motion for summary judgment.

Your inguiry is primarily governed by Canon 3A(6) which
provides, with various exceptions not relevant here, that *[al
judge should aveoid comment on the mezrits of a pending or
impending action,” The Commentary to Canon 3A(6) states, in
part:

The admonition against public comment about the merits
of a pending or impending action continues until
completion of the appellate process. If the public
comment involves a case from the judge’s own court,
particular caze should be taken that the comment does
not denigrate public confidence in the integrity and
impartiality of the judiciary in violation of Canon 2A.

Cancn 3A(6)'s progcription applies to cases even after they have
been decided by the distriet judge and while they remain pending,
either on appeal or on remand following an appeal. The Committee
haa previocusly advised a distriet judge to abstain from making
public commentg about a case decided by that judge which was then
pending on appeal, even though the judge indicated he would
recuse if the case were remanded back to the district court. See
Compendium § 4.3 (a) (2001).

If during the course of your Senate confirmation proceedings
the case is still pending on appeal or upon remand, the
proecription of Canon 3A(8) would apply and you would not be able
to comment on the case, including its faets, the law as applied
to the facta, or your reasons for granting summary judgment.
However, you would not be proscribed from addressing allegations
of racial insengitivity provided you did so in a manner that
avoided reference to the case in issue.

On the other hand, if during the course of your Senate
confirmavion proceedings the case has been finally disposed of,
Canon 3A(6) would not on its face bar you from answering
questiocna about the case, subject to geveral caveats that should
be taken inteo account. Public comments should be limited and
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diecreet.. We have advised that a judge’s comment on his own
thought process in deciding a previous case could create
difficulties under Canon 1 (requiring judges to act in a manner
that helpe maintain the integrity and independence of the
judiciary). See Compendium § 2.13{a) and § 3.9-1(d) (2001).
Thus, in formnlating a public respense to questions about the
casa, you would have to exercise care not to provide ineight into
your deliberative process in deciding the vcase. Care should also
be taken to avoid making comments that might place your
impartizlity. in question in future cases invelving similar
issues., See Canon 3C(1). As noted in Advisory Opinion No. 55,
in any form of public commentary, a judge always must “avoid
sensationalism and comments which may result in confusion or
misundexrstanding of the judicial function or detract from the
dignity of his office.”

Congratulations on your nomination. We thank you for your
inguiry and we hope our advice will be helpful te you.

Sincerely,

o Crllee
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SUBMISSIONS FOR.THE RECORD

Statement by Senator Bill Frist
Senate Judiciary Committee
February 12, 2003

Mr. Chairman, | am fortunate to have the opportunity today to support two
outstanding candidates for District Judgeships - {udgg Dapiel Brgen, who is nominated to
be a United States District Judge for the Western District of Tennessee, and [gm Varlan,
who is nominated to be a United States District Judge for the Eastern District of Tenn€Ssee.

For more than a decade Judge Breen has admirably served the state of Tennessee’s
Western District as a United States Magistrate Judge. Before assuming this position in the
Jackson and Memphis area, he practiced law in most of the surrounding West Tennessee
counties for sixteen years.

Judge Breen graduated first in his class from Spring Hill College and later graduated
from the University of Tennessee College of Law. His list of bar-related and civic activities is
fong and distinguished: President of the Tennessee Bar Association, Subcommittee Chair in
the American Bar Association, Executive Committee member of the West Tennessee
Councit Boy Scouts of America, and a Lifetime Board Member of the West Tennessee
Cerebral Palsy Center. As you can teli, his roots are deep with the people he serves.

in addition to an active civil trial docket, Judge Breen is also recognized as an
effective mediator, and an instructor and author on alternative dispute resolution. He has
made a broad range of contributions to the Bar, as well as the state and federal courts. This
work has earned him the respect of the local legal community. | have heard from many in
the Tennessee Bar praising Judge Breen's thoughtfulness and judicial temperament. Judge
Breen is a dedicated, hard working and even-handed jurist.

Judge Breen's record has prepared him to be ready for this job beginning on day
one. | am honored to support his nomination, and | know he will serve the Western District
of Tennessee as a U.S. District Judge with distinction.

Mr, Chairman, it is also an honor for me to join you today in support of Tom Varlan’s
nomination as United States District Judge for the Eastern District of Tennessee.

Tom grew up in Knoxville, Tennessee as a second-generation Greek-American. His
parents, Alexander and Constance Varlan, instilled in their son the time-honored ideals of
commitment to hard work, involvement in the community, and love for country.
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He put those ideals to work in his studies of Political Science and Economics at the
University of Tennessee in Knoxville, and at Vanderbilt University’s School of Law, where he
was the managing editor of the Vanderbilt Law Review. From there, Tom practiced law in
Atlanta from 1981 to 1987. In 1988, Tom began ten years of service as Law Director for the
City of Knoxville where he was responsible for a wide range of legal issues. In this role,
Tom demonstrated his keen legal mind and temperament suited to judicial office. Tom's
current position as a partner at Bass, Berry and Sims has enhanced his solid background in
the law.

It has been a long time since a member of the Knoxville Bar served on the federal
bench in Knoxville. And, more significantly, it is my understanding that Tom would be the
first Greek-American appointed to the federal bench in Tennessee.

Tom has worn many hats in his professional life, but he has never wavered from the
ideals he grew up with. In fact, his presence before this Committee fulfilis not only the
dreams of his first-generation American parents, | believe it epitomizes the American dream
as well.

Mr. Chairman, | thank you and the Committee for your expeditious handling of these
highly qualified nominees from my home State. | am convinced that Dan Breen and Tom
Varlan are ideal candidates, and they have my highest recommendation and unqualified
support.
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy,
Ranking Member, Senate Judiciary Committee,
Judicial Nominations Hearing
February 12, 2003

Today the Judiciary Committee meets to consider six nominees for appointments to the federal
bench. This is the third hearing for judicial nominees that has been held in the past two weeks.
After today we will have considered 16 judicial nominees in that short period of time.

While I am glad to see that, for this hearing, the Chairman has returned to the precedent he
followed during his previous chairmanship and scheduled only one nominee to a Court of
Appeals, I am disappointed that we are having this hearing at this time. This slapdash pace of
hearings and business meetings, one on top of another, cannot help but depreciate the attention
the Comumittee is obligated to pay to individual nominees, and that is a disservice to the
American people and federal bench. The Democratic Senate greatly improved the earlier pace in
the handling of President Clinton’s nominations. We confirmed 100 of President Bush’s
nominees in only 17 months. But we pursued a steady, methodical pace that allowed due
consideration of the nominations before us. That is not the case at this moment.

Filling vacancies for lifetime appointments to the independent federal judiciary should be a retail
operation, not a wholesale one. The rushed processing of nominees in these past few weeks has
led to editorial cartoons showing conveyor belts and assembly lines with Senators just rubber-
stamping these important, lifetime appointments without sufficient inquiry or understanding.
What we are ending up with is a pile-up of nominees at the end of this rapidly-moving conveyer
belt. There is no way that we can meaningfully keep up with our constitutional duty to
determine the fitness of these nominees. The quality of our work must suffer, and slippage in the
quality of justice will necessarily follow.

Again, I ask the Chairman to work together with the Democratic members of the Committee to
set a fair schedule and a fair pace of hearings and business meetings, in order to allow the time
he knows is necessary to do the jobs we are constitutionally expected to do. The result would be
better hearings and more thorough consideration of President Bush’s judges.

Of course, I do not wish to return to the days during President Clinton’s Administration when
hearings were so few and far between. Today, on February 12", we are having our third hearing
of the year to consider our 16" nominee and our fifth nominee to a Circuit Court. In recent
years, things have not moved so quickly. In 1997, the third hearing did not occur until June 25™,
In 1999 it was nearly the August recess, July 29", until a third judicial nominations hearing was
held. The record is much the same on the sheer numbers of nominees: It was not until May or
July that the 16" nominee was heard in five out of the six years of the last period of Republican
control. And although we have before us today the fifth nominee to a Circuit Court to come
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before the Committee this year, it wasn’t until July 29™ of 1999, and September 30™ of 1997,
that the fifth Circuit Court nominee appeared at a hearing. In 1996, that day never came. Only
four Circuit Court nominees were allowed hearings during that entire year, although not one was
confirmed all that year. Not one. But apparently, this year is going to be different.

Included among the nominees today is Timothy Tymkovich, nominated to a seat on the 10™
Circuit from Colorado. President Clinton nominated two different people to fill that seat ~ Jim
Lyons and Christine Arguello, although neither was ever granted a hearing. Mr. Lyons was
among the many Clinton nominees voted unanimously “Well Qualified” by the American Bar
Association who was never granted a hearing, and Ms. Arguello is a talented Hispanic attorney
whose nomination had significant support from her community, including from the two
Republican Senators from her state. But they were denied hearings, and this seat has remained
vacant.

I am glad to have the opportunity to learn more about Mr. Tymkovich today. His record in
private practice and in government seems impressive, and I am interested to know about some of
the cases he has handled over the years. But I must confess that I am also interested in knowing
why the American Bar Association, about whose ratings we have been hearing so much this
week, has given this nominee a partial “Not Qualified” rating. Last week, Chairman Hatch
praised the ABA’s efforts to evaluate judicial nominees. He said, “I think they have been doing
an excellent job . .. We are gaining by the work they are doing . . . I want to praise the
American Bar Association for it.” I was pleased to hear the Chairman make these staiements
because I have great respect for the ABA and for its review process of judicial nominees. So, I
think we can agree that we have some questions to ask in that regard.

1 also look forward to learning more about some of Mr. Tymkovich’s views that some have
criticized as being ideologically extreme. For instance, not only did Mr. Tymkovich defend
Colorado’s anti-gay ballot initiative in court, but after he lost the case at every level, he wrote a
harshly-worded law review article claiming that he was right and that each and every court that
had ruled on the case was wrong. I have as many questions about the substance of that article as
1do about its tone, which seems hostile not only toward citizens who have been historically
discriminated against, but toward Justice Kennedy and other members of the U.S. Supreme
Court, whom he labels as “political” and accuses of engaging in “judicial histrionics.” I hope
that Mr. Tymkovich will have an opportunity to explain such remarks. And I hope that in this
difficult setting, and these difficult times, we will have time to fully consider his answers.

Today, the Committee also hears from Judge Marian Blank Horn, who has been nominated for
another term on the Court of Federal Claims. Judge Horn has spent several years on this
important court which handles complex financial claims against the United States government,
such as claims against important environmental regulations brought under the Takings Clause of
the Constitution.

As I mentioned last year, when the Senate Judiciary Committee considered the nomination of

one of Senator Hatch’s staffers, Larry Block, 1 am very concerned that this President is trying to
put judges on this Court who have a very dim view of regulations that protect our water and our
air and a very expansive view of what constitutes a taking of property. Some, like Judge Block,
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had previously asserted that even temporary restrictions in any use of property constitutes a
taking that must be compensated. Judge Block assured the Committee that he would not take his
advocacy to the bench. T understand that he has spent a great deal of time working on legislative
matters from the bench in the past few months, which causes me some concern as well, given our
Constitution’s separation of powers and the need for confidence that judges are not engaging in
the political process or continuing past political activities.

I'am also concerned about this court because of the President’s actions in removing Chief Judge
Lawrence Baskir, a Clinton appointee, from this leadership position on the Court and replacing
him with another former staffer of Chairman Hatch, Judge Ed Damich. As I mentioned last
November, Chief Judge Baskir made a lot of reforms to that court in his brief tenure as chief to
ensure that ordinary citizens got fair treatment when they sued the federal government. Knowing
of the large number of pro se plaintiffs -- or people representing themselves -- going up against
the Justice Department, including parents with heartbreaking cases involving young children, he
revised the system of handling these cases, and in the process referred more than 700 pro se
plaintiffs to attorneys participating in the Court’s vaccine program. Believing in the duty of
members of the legal profession to contribute a portion of their time without charge for the good
of the public, he also helped launch a pro bono program within the Court for both judges and
legal clerks, and among the attorneys who are members of the Court’s bar. 1 hope these
important efforts have not been abandoned.

I'must add that I am very concerned that this White House is trying to pack this court with
ideologues, especially with its most recent nomination of Mr. Victor Wolski, in spite of the
practice of other Presidents of bipartisan cooperation in the selections of judges for this Court.
Judge Hom, however, has experience adjudicating the types of cases handled by this court and
setting aside her personal views in her decision making. Ilook forward to hearing from this
nominee. I wish that the White House had made more of an effort to cooperate with Democratic
members of this Committee in other appointments to this court.

Another instance in which this Administration has chosen to be uncooperative is Mr. Stanceau’s
nomination. While his name was originally sent to the Senate in December of 2001, I regret that
I was not able to schedule a hearing for him during my tenure as Chairman because his ABA
rating was not completed until relatively recently. As I understand it, the Department of Justice
and the White House, in yet another instance of keeping unnecessary secrets, were unwilling to
have him sign the waivers needed for the ABA to finish its work. Fortunately, however, more
than a year later, after the election this fall, the ABA and the Justice Department were able to
work out an agreement that allowed the nomination to go forward.

I join in welcoming our colleagues who are presenters, and our nominees.

HH#AH
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Statement of Senator Jeff Sessions on the
Nomination of William H. Steele
for the Southern District of Alabama

Mr. Chairman, Bill Steele is one of Alabama’s most outstanding magistrate judges, and I
am confident that he will be an even better district court judge. Ihave followed Judge Steele’s
career since the time I worked with him at the U.S. Attorneys Office in the Southern District of
Alabama, so I know from first hand experience what kind of individual Judge Steele is. This
statement will not do him justice. He is a nominee of the highest order, and it is an
understatement when 1 say that I am pleased that President Bush has chosen to nominate
Magistrate Judge William H. Steele for elevation to the Southern District of Alabama. Asa
magistrate judge, Judge Steele has been training for this position for the last twelve years, and
because the Southern District of Alabama utilizes magistrate judges to a greater extent than most
other districts, he will be able to hit the ground running in his new position, Ihave had
conversations with the other judges in the Southern District and I know that they are as excited
about Judge Steele as I am, so I appreciate you scheduling this hearing today, Mr. Chairman, so

that we can move forward with this nomination.

Mr. Chairman, some people talk about public service. Judge Stecle has done more than
just talk. Judge Steele has dedicated the better part of his life to public service and has served
both this country and the great state of Alabama well. After graduating summa cum laude, from
the University of Southern Mississippi in 1972, Judge Steele served in the United States Marine
Corps as an officer, pilot, and instructor pilot. During his service in the Marine Corps, Judge
Steele participated in the operation to evacuate American citizens from Lebanon in 1976. Judge
Steele also served in the Alabama National Guard as a pilot and as the commanding officer of an

assault helicopter company.
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After serving his country in the Marine Corps, Judge Steele attended the University of
Alabama School of Law, graduating in 1980. After law school, Judge Steele was employed as an
Assistant District Attorney in Mobile, Alabama, and worked six years for a Democrat District
Attorney. At the District Attorney’s Office, Judge Steele distinguished himself as an outstanding
advocate, litigating close to, if not more, than 100 jury trials. In recognition of his legal skills
and leadership qualities in the District Attorney’s Office, Judge Steele was appointed as Chief
Assistant District Attorney in 1985. As the Chief Assistant, Judge Steele was instrumental in
establishing the Child Advocacy Center, an agency devoted to identifying and providing

assistance to child victims of physical and sexual violence.

In 1987, Mr. Chairman, given his reputation in the community for excellent legal abilities
and personal skills, I was proud to hire Judge Steele as an Assistant U.S. Attorney in the
Southern District of Alabama. I can say without reservation, that during his service, while [ was
the U.S. Attorney in that office, Judge Steele did not disappoint. 1 found him to be a first-rate
lawyer who set the standard for integrity by treating all parties with respect.

In 1990, Judge Steele was appointed to the position, which he currently holds, as a United
States Magistrate Judge. He has served in this position with distinguishment, handling a fuli
array of criminal and civil matters in federal court. The Southern District of Alabama has a
heavy caseload, and the judges there depend on magistrate judges to go beyond preliminary
criminal matters and social security cases. The magistrate judges in the Southern District are in
rotation to receive 25% of the civil docket, where the parties consent. So Judge Steele has been
doing the job of a district judge, including presiding over civil jury trials in many instances. It is
my understanding, from talking to lawyers who practice in the Southern District, that Judge
Steele has managed his docket well and the numbers show it. This is simply an outstanding

nominee, Mr. Chairman.
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Judge Steele has not only been a leader in the workforce, but has been a leader and an
active participant in his community as well, serving on the board of the Child Advocacy Center
that he helped established. And for the record Mr. Chairman, like you, Judge Steele does not shy
away from the arts. Judge Steele often volunteers his time to support First Night Mobile, a
family-oriented, New Year’s Eve, alcohol-free celebration of the arts, and he regularly performs

with the Mobile Symphonic Pops as a saxophone player.

I acknowledge, Mr. Chairman, that all of these accolades would futile, if Judge Stecle had
not demonstrated commitment to the rule of law and to the Constitution, during his service as a
magistrate judge. In my view, this is the first and foremost requirement for a federal judge. This
is what our democracy hinges upon, and I know that Judge Steele is committed to that
requirement. Judge Steele has a reputation for being eminently fair and impartial throughout the
bar association. And having worked with him personally, [ know that he is an individual with

unquestioned integrity and the utmost character.

That said, Mr. Chairman, there have been some allegations raised against Judge Steele
which need to be addressed, particularly the charge of racial insensitivity. Let me say from the
outset that there is not one iota of truth in these allegations. These allegations arose, not over a
period of time, but from one ruling, Shields v. Fort James. In this employment discrimination
case, Judge Steele granted summary judgment to the employer because the claim was time
barred.

To be brief Mr. Chairman, Judge Steele issued the Shields v. Fort James ruling on April
9,2001. On June 10, 2002, before the 11" Circuit had examined Judge Steele’s opinion, the
Supreme Court announced a new rule for determining whether hostile environment claims in
employment discrimination cases were time barred. Based on this new rule, not on the merits of

the case, the 11" Circuit vacated Judge Steele’s opinion. At the time of his ruling, Judge Steele
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did his duty by following 11® Circuit precedent, any other ruling would have been improper.
Placed in context, Judge Steele has made more than eleven thousand rulings during his 13
years of service as a magistrate judge and has had only this single complaint against him. That is
a pretty good record, I think, especially when the one complaint came from the lawyer who lost
the case.
1t will be said by some that the 11" Circuit did vacate Judge Steele’s ruling, but they will

1™ Circuit vacated

not tell you that his ruling gave no hint of racial insensitivity. When the 1
Judge Steel’s ruling, they did not reach the merits of the case, but vacated the case on procedural
grounds — because the Supreme Court had changed the law since Steele’s initial ruling. In fact,
anyone who actually reads the case will see where Judge Steele referred to the racial slurs
directed at the plaintiffs as offensive, severe and humiliating to the plaintiffs. Ibelieve that
Judge Steele made the proper ruling in Shields v. Fort James, and I would offer the following
items for the record: the opinion issued by Judge Steele; the 11™ Circuit opinion; a chart
containing a complete analysis of the law at the time Judge Steele made the ruling; and the
intervening opinion issued by the Supreme Court of the United States, the opinion that changed

the law in hostile environment cases.

I'will just say this Mr. Chairman, when it comes to matters of Civil Rights and racial
insensitivity, and T have to choose between the opinion of a lawyer who has lost a case in front of
Judge Steele and Fred Gray, former counsel the late Reverend Dr. Martin Luther King, Jr., I'll
take the word of Fred Gray. This is what Mr. Gray, after reading Judge Steele’s opinion in
Shields v. Fort James, had to say about Judge Steele in a letter to this Committee supporting his

confirmation:

Thave practiced law in the State of Alabama and before all the
federal district courts ... I realize that it is important that all the
judges who serve on the courts ... are one[s] who possess the
necessary personal characteristics, experience, practical
knowledge, legal skills and professional background, so they will
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administer justice in a fair and impartial manner.

I have discussed [Judge Steele’s] qualifications generally and
specifically with reference to intelligence, honesty, morality,
integrity, maturity, stability, demeanor and temperament with
members of the bar who know him and have practiced before him
and other judges who sit on some of the courts in Mobile. Based
upon their representations to me, Judge Steele possesses all the
necessary qualities for a [federal judgeship].

I have had the opportunity to meet with Judge Steele personally ... I
believe he will be fair to all litigants who appear before him ...
regardless of color or national origin or the type of litigation. I
believe he will administer justice tempered with mercy.

T do not believe that you could receive a better endorsement than this one, Mr. Chairman.

I will say this Mr. Chairman, ] hope we do not get into a situation where we are tarnishing
a good man’s character, based on one complaint from a losing attorney. 1have mentioned the
support of Fred Gray, but let me just mention in closing, some other support from lawyers and
individuals who know Judge Steele best, because they have worked with him and practiced in
front of him. Since his nomination has been pending, he has been endorsed by a number of
individuals including the current President and 16 former presidents of the Mobile Bar
Association, several former presidents of the Birmingham Bar, and several former presidents of
the Alabama Bar Association. The Vernon Z. Crawford Bay Area—African American—Bar
Association of Mobile has given Judge Steele their “highest recommendation.” These are people
who know better than anyone his commitment to fair and impartial justice. This support, in my

view, confirms that President Bush made the right decision in nominating Judge Steele.

Mr. Chairman, Judge Steele has the professional qualifications, integrity, professional
competence and judicial temperament to serve on the federal bench in the Southern District of

Alabama. The ABA has acknowledged such, rating him unanimously qualified. As a magistrate
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judge in the Southern District of Alabama, he is practically already doing the job. Judge Steele
will make an excellent addition to the federal bench and deserves to be confirmed by this Senate.

1 look forward to supporting Judge Steele and to casting my vote in favor of his confirmation.
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Testimony regarding the nomination of William H. Steele to be United

States District Court Judge for the Southern District of Alabama

February 12, 2003

Mr. Chairman, thank you for the opportunity to address the Senate
Judiciary Committee. Iam glad to be here today as the Committee
considers the nomination of Magistrate Judge William H. Steele to the
United States District Court for the Southern District of Alabama. Itisa

privilege to have the opportunity to introduce such an outstanding judge.

Judge Steele has a long record of public service and
accomplishment. Prior to entering the legal profession, he served in the
ﬁnited States Marine Corps as an aircraft commander and operations
officer. He later served in the Alabama National Guard for eighteen
years as the commanding officer of an assault helicopter company.
Judge Steele is also a founding member of the Child Advocacy Center
and currently serves on its board. As result of his work in the area of
child abuse intervention, Judge Steele was awarded the City of Mobile’s

United Citizen Service Award.
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After graduating law school from my alma mater, the University of
Alabama, Judge Steele served as an Assistant District Attorney for
Mobile County, where he subsequently attained the position of Chief
Assistant District Attorney. He then went on to serve as an Assistant
United States Attorney with the Department of Justice. He later worked
in the private law firm of Thetford and Steele, during which time he also
served as a municipal court judge. Currently, he is a Magistrate at the

United States District Court for the Southern District of Alabama.

Judge Steele’s extensive legal experience makes him an ideal
candidate for the position of federal district court judge. As a federal
magistrate, he has already handled many full civil trials involving issues
such as trade secrets, contract disputes, employment discrimination and
torts.

Mr. Chairman, [ support Judge Steele’s nomination without
reservation. His extensive judicial experience as a prosecutor and a
federal magistrate make him well prepared to assume the responsibilities

of a United States district court judge. I am confident that he will serve
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with honor and distinction in this new role and I urge the Committee to
send his nomination to the full Senate. Thank you again Mr. Chairman

for giving me the opportunity to appear before the Committee today.



NOMINATIONS OF CORMAC J. CARNEY, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE CEN-
TRAL DISTRICT OF CALIFORNIA; JAMES V.
SELNA, NOMINEE TO BE DISTRICT JUDGE
FOR THE CENTRAL DISTRICT OF CALI-
FORNIA; VICTOR J. WOLSKI, NOMINEE TO
BE JUDGE FOR THE UNITED STATES COURT
OF FEDERAL CLAIMS; THERESA LAZAR
SPRINGMANN, NOMINEE TO BE DISTRICT
JUDGE FOR THE NORTHERN DISTRICT OF
INDIANA; PHILIP P. SIMON, NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DIS-
TRICT OF INDIANA; MARY ELLEN COSTER
WILLIAMS, NOMINEE TO BE JUDGE FOR
THE UNITED STATES COURT OF FEDERAL
CLAIMS; RICARDO H. HINOJOSA, NOMINEE
TO BE SENTENCING COMMISSIONER; AND
MICHAEL E. HOROWITZ, NOMINEE TO BE
SENTENCING COMMISSIONER

WEDNESDAY, MARCH 12, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 2:05 p.m., in Room
SD-226, Dirksen Senate Office Building, Hon. Saxby Chambliss,
presiding.

Present: Senators Chambliss, Feinstein, Cornyn, Feingold, and
Schumer.

OPENING STATEMENT OF HON. SAXBY CHAMBLISS, A U.S.
SENATOR FROM THE STATE OF GEORGIA

Senator CHAMBLISS. The Committee will come to order. It is my
pleasure to welcome to the Committee this afternoon eight out-
standing nominees. This is the first time I have had the privilege
of chairing a hearing before the Senate Judiciary Committee and
I, for one, am pleased that this is a confirmation hearing.

(455)



456

One of the most important responsibilities that we have as Sen-
ators is to exercise our constitutional duty of advice and consent.
As yesterday’s floor debate illustrates, there is substantial dis-
agreement among us about what precisely the Constitution de-
mands in the fulfillment of that duty, but I have no doubt that
each and every member of the United States Senate takes that re-
sponsibility just as seriously as I do. This is why it is a particular
honor for me to be here today chairing this hearing.

Whether by design or by default, it seems that this hearing is
structured in pairs. We have before us two nominees for the Cen-
tral District of California, two for the Northern District of Indiana,
two for the U.S. Court of Federal Claims, and two for the U.S. Sen-
tencing Commission.

I know that for our first panel of witnesses, we will have many
things to say about the superb qualification of the nominees, so I
will keep my remarks brief.

Let me first say a word or two about our first four District Court
nominees, three of whom are sitting judges. Our nominees for the
Central District of California are Cormac Carney and James Selna,
who are both Orange County Superior Court judges. Judge Carney
and Judge Selna have another experience in common. They were
both partners in the prestigious law firm of O’Melveny and Myers
before entering judicial service. While their confirmation will bring
a wealth of experience to the Federal bench, it will undoubtedly in-
flict a loss upon the State bench.

The nominees for the Northern District of Indiana are Philip
Simon and Theresa Springmann. Mr. Simon has already spent the
bulk of his career in public service as a Federal prosecutor. Given
the high volume of criminal cases our Federal courts handle, this
experience will no doubt serve him well.

Judge Springmann began her legal career as a law clerk for a
judge on the very court she now seeks to join. She has extensive
experience on both sides of the bench, first as a lawyer in private
practice, and then as a Federal magistrate judge.

In addition to our four district nominees, we will consider two
more judicial nominees, these for the Court of Claims. This court
hears most of the high-dollar lawsuits against the Federal Govern-
ment. Our first Court of Claims nominee is Mary Ellen Coster Wil-
liams, who has been an Administrative Judge on the General Serv-
ices Administration Board of Contract Appeals since 1989. Prior to
that, she worked for 8 years in private practice and for more than
3 years as an Assistant United States Attorney, where she gained
valuable experience handling matters involving government con-
tracts, employment law, torts, and comm