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WARTIME EXECUTIVE POWER AND THE NA-
TIONAL SECURITY AGENCY’S SURVEIL-
LANCE AUTHORITY

MONDAY, FEBRUARY 6, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:30 a.m., in room
SH-216, Hart Senate Office Building, Hon. Arlen Specter, Chair-
man of the Committee, presiding.

Present: Senators Specter, Hatch, Grassley, Kyl, DeWine, Ses-
sions, Graham, Cornyn, Brownback, Leahy, Kennedy, Biden, Kohl,
Feinstein, Feingold, Schumer, and Durbin.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. It is 9:30. The Judiciary Committee will now
proceed with our hearing on the administration’s program adminis-
tered by the National Security Agency on surveillance.

We welcome the Attorney General of the United States here
today, who will be testifying. We face as a Nation, as we all know,
an enormous threat from international terrorism. The terrorists at-
tacked this country on 9/11, and we remain in danger of renewed
terrorist attacks.

The President of the United States has the fundamental respon-
sibility to protect the country, but even as the Supreme Court has
said, the President does not have a blank check. And this hearing
is designed to examine the legal underpinnings of the administra-
tion’s program from the point of view of the statutory interpreta-
tion and also from the point of view of constitutional law.

The Foreign Intelligence Surveillance Act was passed in 1978
and has a forceful and blanket prohibition against any electronic
surveillance without a court order. That law was signed by Presi-
dent Carter with a signing statement that said it was the exclusive
way for electronic surveillance. There is also a constitutional issue
as to whether the President has inherent powers under Article II
of the Constitution to undertake a program of this sort. If the
President has constitutional authority, that trumps and supersedes
the statute. The Constitution is the fundamental law of the coun-
try, and a statute cannot be inconsistent with a constitutional pro-
vision.

We will be examining the administration’s contention that, not-
withstanding the Foreign Intelligence Surveillance Act, there is
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statutory authority for what the President has done by virtue of
the resolution of Congress authorizing the use of force against the
terrorists. I have already expressed myself as being skeptical of
that interpretation, but I believe the administration is entitled to
a full and fair opportunity to advance their legal case on that im-
portant issue.

We will be examining with the Attorney General the generalized
rules of statutory interpretation. One of them is that a repeal by
implication is disfavored. Also, the specific governs the generaliza-
tions. And in the Foreign Intelligence Surveillance Act you have
the specific prohibition contrasted with the generalized authority
under the resolution for the authorization for the use of force.

I sent a letter to the Attorney General propounding some 15
questions, and I thank the Attorney General for his responses.
They will provide to a substantial extent the framework for our dis-
cussion here today. One of the key points on my mind is the role
of the Foreign Intelligence Surveillance Court. One of the questions
which I asked of the Attorney General was the role of the court in
granting permission in advance, the role of the court in granting
permission within 72 hours after the President exercises surveil-
lance authority. I also asked whether the administration might
now consider having the Foreign Intelligence Surveillance Court re-
view this entire issue.

The whole question of probable cause is one with very substan-
tial flexibility under our laws, depending upon the circumstances
of the case. The Foreign Intelligence Surveillance Court has a great
reputation for integrity, with no leaks—candidly, unlike the Con-
gress; candidly, unlike the administration; candidly, unlike all of
Washington, perhaps all of the world. But when that court has se-
crets, they keep the secrets, and they also are well respected in
terms of their technical competence.

One of the questions, the lead question, which I will be asking
the Attorney General is whether the administration would consider
sending this entire program to the court for their evaluation. The
scope of this hearing is to examine the law on the subject, and the
ground rules are that we will not inquire into the factual
underpinnings of what is being undertaken here. That is for an-
other Committee and for another day. That is for the Intelligence
Committee and that is for a closed session.

It may be that some of the questions which we will ask the At-
torney General on legal issues may, in his mind, require a closed
sessc,lion, and if they do, we will accommodate his request in that re-
gard.

One of the other questions which I will be directing to the Attor-
ney General to follow up on the letter is the practice of making dis-
closures only to the so-called Gang of 8—the Speaker and the Dem-
ocrat Leader in the House, the Majority Leader and the Democrat
Leader in the Senate, and the Chairmen and Vice Chairmen of the
two Intelligence Committees—and the adequacy of that in terms of
the statute which calls for disclosure to the committees. The com-
mittees are much broader. And if the administration thinks that
the current law is too broad, they have the standing to ask us to
change the law, and we would certainly consider that on a showing
of necessity to do so.
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We have told the Attorney General we would require his pres-
ence all day. We will have 10-minute rounds, which is double what
is the practice of this Committee, and as I have announced in ad-
vance, we will have multiple rounds.

There has been some question about swearing in the Attorney
General, and I discussed that with the Attorney General, who said
he would be willing to be sworn. After reflecting on the matter, I
think it is unwarranted because the law provides ample punish-
ment for a false official statement or a false statement to Congress.
Under the provisions of 18 United States Code 1001 and 18 United
States Code Section 1505, the penalties are equivalent to those
under the perjury laws.

There has been a question raised as to legal memoranda within
the Department, and at this time and on this showing, it is my
judgment that that issue ought to be reserved to another day. I am
sure it will come up in the course of questioning. The Attorney
General will have an opportunity to amplify on the administra-
tion’s position. But there is a fairly well-settled doctrine that inter-
nal memoranda within the Department of Justice are not subject
to disclosure because of the concern that it would have a chilling
effect. If lawyers are concerned that what they write may later be
subjected to review by others, they will be less than candid in their
positions.

This Committee has faced those issues in recent times with re-
quests for internal memoranda of Chief Justice Roberts. They were
not produced, and they were more relevant there than here because
of the issue of finding some ideas as to how Chief Justice Roberts
would function on the Court if confirmed. Here we have legal
issues, and lawyers on this Committee and other lawyers are as ca-
pable as the Department of Justice in interpreting the law.

One other issue has arisen, and that is the issue of showing
video. I think that would not be in order. The transcripts of what
the President said and the transcripts of what you, Mr. Attorney
General, said earlier in a discussion with Senator Feingold are of
record. This is not a Sunday morning talk show, and the tran-
scripts contain the full statement as to legal import and legal ef-
fect, and I am sure that those statements by the President and
those statements by you will receive considerable attention by this
Committee.

That is longer than I usually talk, but this is a very big subject.

Senator FEINGOLD. Mr. Chairman?

Chairman SPECTER. This is the first of a series of hearings, at
least two more, because of the very profound and very deep ques-
tions which we have here involving statutory interpretation and
the constitutional implications of the President’s Article II powers.
And this is all in the context of the United States being under a
continuing threat from terrorism. But the beauty of our system is
the separation of powers, the ability of the Congress to call upon
the administration for responses, the willingness of the Attorney
General to come here today, and the capability of the Supreme
Court to resolve any conflicts.

Senator FEINGOLD. Mr. Chairman?

Chairman SPECTER. I would like to yield now—

Senator FEINGOLD. Mr. Chairman?
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Chairman SPECTER [continuing]. To the distinguished Ranking—
Senator FEINGOLD. Can I just ask a quick clarification?
Chairman SPECTER. Senator Feingold?

Senator FEINGOLD. I heard your judgment about whether the
witness should be sworn. What would be the distinction between
this occasion and the confirmation hearing where he was sworn?

Chairman SPECTER. The distinction is that it is the practice to
swear nominees for Attorney General or nominees for the Supreme
Court or nominees for other Cabinet positions. But the Attorneys
General have appeared here on many occasions in the 25 years
that I have been here, and there should be a showing, Senator
Feingold, to warrant swearing.

Senator FEINGOLD. Mr. Chairman, I would just say that the rea-
son that anyone would want him sworn has to do with the fact that
certain statements were made under oath at the confirmation hear-
ing, so it seems to me logical that since we are going to be asking
about similar things that he should be sworn on this occasion as
well.

Senator LEAHY. And, Mr. Chairman, if I might on that point—
if I might on that point, of course, the Attorney General was sworn
in on another occasion other than his confirmation when he and Di-
rector Mueller appeared before this Committee for oversight. And
I had asked the Chairman, as he knows, earlier that he should be
sworn on this. And I made that request right after the press had
pointed out where an answer to Senator Feingold appeared not to
have been truthful. And I felt that that is an issue that is going
to be brought up during this hearing, and we should go into it.

I also recall the Chairman and other Republicans insisting that
former Attorney General Reno be sworn when she came up here on
occasions other than her confirmation.

I think because, especially because of the article about the ques-
tions of the Senator from Wisconsin, Senator Feingold. I believe he
should be sworn. That is obviously the prerogative of the Chair-
man, but I would state again, and state strongly for the record
what I have told the Chairman privately. I think in this instance,
similar to what you did in April with Attorney General Gonzales
and Director Mueller, both of whom were sworn, and as the Chair-
man insisted with then-Attorney General Reno, I believe he should
be sworn.

Chairman SPECTER. Senator Leahy and I have not disagreed on
very much in the more than a year since we first worked together
as ranking member and Chairman, and I think it has strengthened
the Committee. I did receive the request. I went back and dug out
the transcript, and reviewed Senator Feingold’s vigorous cross-ex-
amination of the Attorney General at the confirmation hearings. I
know the issues as to torture, which Senator Feingold raised, and
the issues which Senator Feingold raised as to searches without
warrants. I have reviewed the provisions of 18 USC 1001 and the
case involving Admiral Poindexter, who was convicted under that
provision. I have reviewed the provisions of 18 United States Code
1505, where Oliver North was convicted, and there are penalties
provided there commensurate with perjury. It is my judgment that
it is unnecessary to swear the witness.
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Senator LEAHY. Mr. Chairman, may I ask, if the witness has no
objection to being sworn, why not just do it and not have this ques-
tion raised here? I realize only the Chairman can do the swearing
in. Otherwise, I would offer to give him the oath myself, insofar as
he said he would this morning be sworn in, but if he is willing to
be, why not just do it?

Senator SESSIONS. Mr. Chairman?

Chairman SPECTER. The answer to why I am not going to do it
is that I have examined all the facts, and I have examined the law,
and I have asked the Attorney General whether he would object or
mind, and he said he would not, and I have put that on the record.
But the reason I am not going to swear him in, it is not up to him.
Attorney General Gonzales is not the Chairman. I am. And I am
going to make the ruling.

Senator SESSIONS. Mr. Chairman?

Senator FEINGOLD. Mr. Chairman?

Senator LEAHY. Mr. Chairman, I would point out that he has
been here before this Committee three times. The other two times
he was sworn. It seems unusual not to swear him this time.

Senator DURBIN. Mr. Chairman, I move the witness be sworn.

Chairman SPECTER. The Chairman has ruled. If there is an ap-
peal from the ruling of the Chair, I have a pretty good idea how
it is going to come out.

Senator DURBIN. Mr. Chairman, I appeal the ruling of the Chair.

Chairman SPECTER. All in favor of the ruling of the Chair say
“aye.”

[Chorus of ayes.]

Senator SCHUMER. Roll call.

Chairman SPECTER. Opposed?

Senator LEAHY. Roll call has been requested.

Senator FEINGOLD. Mr. Chairman, ask for a roll call vote.

Chairman SPECTER. The clerk will call the roll. I will call the
roll.

[Laughter.]

Chairman SPECTER. Senator Hatch?

Senator HATCH. No.

Chairman SPECTER. Senator Grassley?

Senator GRASSLEY. No.

Chairman SPECTER. Senator Kyl?

Senator KYL. Mr. Chairman, is the question to uphold or to reject
the ruling?

Chairman SPECTER. The question is to uphold the ruling of the
Chair, so we are looking for ayes here, Senator.

[Laughter.]

Senator LEAHY. But we are very happy with the noes that have
started on the Republican side, being the better position.

Senator HATCH. I am glad somebody clarified that.

Chairman SPECTER. The question is, should the ruling of the
Chair be upheld that Attorney General Gonzales not be sworn?

Senator HATCH. Aye.

Senator GRASSLEY. Aye.

Senator KYL. Aye.

Senator DEWINE. Aye.

Senator SESSIONS. Aye.



Senator GRAHAM. Aye.

Senator CORNYN. Aye.

Chairman SPECTER. By proxy, for Senator Brownback, aye.

Senator Coburn?

[No response.]

Chairman SPECTER. We have enough votes already.

Senator Leahy?

Senator LEAHY. Emphatically, no.

Senator KENNEDY. No.

Senator BIDEN. No.

Senator KoHL. No.

Senator FEINSTEIN. No.

Senator FEINGOLD. No.

Senator SCHUMER. No.

Senator DURBIN. No.

Chairman SPECTER. Aye. The ayes have it.

Senator FEINGOLD. Mr. Chairman, I request to see the proxies
given by the Republican Senators.

Chairman SPECTER. Would you repeat that, Senator Feingold?

Senator FEINGOLD. I request to see the proxies given by the Re-
publican Senators.

Chairman SPECTER. The practice is to rely upon the staffers. But
without counting that vote—well, we can rephrase the question if
there is any serious challenge to the proxies. This is really not a
very good way to begin this hearing, but I found that patience is
a good practice here.

Senator SESSIONS. Mr. Chairman?

Chairman SPECTER. Senator Sessions?

Senator SESSIONS. I am very disappointed that we went through
this process. This Attorney General, in my view, is a man of integ-
rity, and having read the questions, as you have, that Senator
Feingold put forward, and his answers, I believe he will have a per-
fect answer to those questions when they come up at this hearing,
and I do not believe they are going to show he perjured himself in
any way or was inaccurate in what he said. I remember having a
conversation with General Meyers and Secretary of Defense Rums-
feld, and one of the saddest days in their career was having to
come in here and stand before a Senate Committee and raise their
hand as if they were not trustworthy in matters relating to the de-
fense of this country. And I think that is it not necessary that a
duly confirmed cabinet member have to routinely stand up and just
give an oath when they are, in effect, under oath and subject to
prosecution if they do not tell the truth.

I think it is just a question of propriety and good taste, and due
respect from one branch to the other, and that is why I would sup-
port the Chair.

Senator LEAHY. Mr. Chairman, I do not—

Chairman SPECTER. Let us not engage in protracted debate on
this subject. We are not going to swear this witness and we have
the votes to stop it.

Senator Leahy?
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STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Mr. Chairman, I stated my position why I be-
lieve he should be sworn in, but I understand that you have the
majority of votes.

Now the question for this hearing goes into the illegality of the
Government’s domestic spying on ordinary Americans without a
warrant.

The question facing us is not whether the Government should
have all the tools it needs to protect the American people. Of course
it should. Every single Member of Congress agrees they should
have all the tools necessary to protect the American people. The
terrorist threat to America’s security remains very real. We should
have the tools to protect America’s security. That is why I co-au-
thored the PATRIOT Act 5 years ago, and why it passed with such
broad bipartisan support, and I would also remind everybody that
is why we amended FISA, the Foreign Intelligence Surveillance
Act, five times since 9/11 to give it more flexibility, twice during
the time when I was Chairman.

We all agree that if you have al Qaeda terrorists calling we
should be wiretapping them. We do not even need authority to do
that overseas, and certainly going into, so far, the unsuccessful ef-
fort to catch Osama bin Laden in Afghanistan. Congress has given
the President authority to monitor al Qaeda messages legally with
checks to guard against abuses when Americans’ conversations and
e-mails are being monitored. But instead of doing what the Presi-
dent has the authority to do legally, he decided to do it illegally
without safeguards.

A judge from the special court Congress created to monitor do-
mestic spying would grant any request to monitor an al Qaeda ter-
rorist. Of the approximately 20,000 foreign intelligence warrant ap-
plications to these judges over the past 28 years, about a half dozen
have been turned down.

I am glad the Chairman is having today’s hearing. We have pre-
cious little oversight in this Congress, but the Chairman and I
have a long history of conducting vigorous bipartisan oversight in-
vestigations, and if Congress is going to serve the role it should,
instead of being a rubber stamp for whoever is the Executive, we
have to have this kind of oversight.

The domestic spying programs into e-mails and telephone calls,
apparently conducted by the National Security Agency, was first
reported by the New York Times on December 16, 2005. The next
day President Bush publicly admitted that secret domestic wire-
tapping has been conducted without warrants since late 2001, and
he has issued secret orders to do this more than 30 times.

We have asked for those Presidential orders allowing secret
eavesdropping on Americans. They have not been provided. We
have asked for official legal opinions of the Government that the
administration say justify this program. They too have been with-
held from us.

The hearing is expressly about the legality of this program. It is
not about the operational details. It is about whether we can le-
gally spy on Americans. In order for us to conduct effective over-
sight, we need the official documents to get those answers. We are
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an oversight Committee of the U.S. Senate, the oversight Com-
mittee with jurisdiction over the Department of Justice and over its
enforcement of the laws of the United States. We are the duly
elected representatives of the United States. It is our duty to deter-
mine whether the laws of the United States have been violated.
The President and the Justice Department have a constitutional
duty to faithfully execute the laws. They do not write the laws.
They do not pass the laws. They do not have unchecked powers to
decide what laws to follow, and they certainly do not have the
power to decide what laws to ignore. They cannot violate the law
or the rights of ordinary Americans.

Mr. Attorney General, in America, our America, nobody is above
the law, not even the President of the United States.

There is much that we do not know about the President’s secret
spying program. I hope we are going to get some answers, some
real answers, not self-serving characterizations.

Let’s start with what we do know. Point one, the President’s se-
cret wiretapping program is not authorized by the Foreign Intel-
ligence Surveillance Act.

The law expressly states it provides the exclusive source of au-
thority for wiretapping for intelligence purposes. Wiretapping that
is not authorized under this statute is a Federal crime. That is
what the law says. It is also what the law means. This law was
enacted to define how domestic surveillance for intelligence pur-
poses can be conducted while protecting the fundamental rights of
Americans.

A couple of generations of Americans are too young to know why
we passed this law. It was enacted after decades of abuses by the
Executive, including the wiretapping of Dr. Martin Luther King,
and other political opponents of earlier Government officials. After
some of the so-called White House enemies on the Nixon White
House enemies list, during that time another President asserted
that whatever he did what was legal because he was President,
and being President, he could do whatever he wanted to do.

The law has been updated five times since September 11, 2001.
It provides broad and flexible authority. In fact, on July 31, 2002,
your Justice Department testified this law is a highly flexible stat-
ute that has been proven effective. And you noted, “When you are
trying to prevent terrorist acts, that is really what FISA was in-
tended to do and it was written with that in mind.”

But now the Bush administration concedes the President know-
ingly created a program involving thousands of wiretaps of Ameri-
cans in the United States over the periods of the last four or 5
years without complying with FISA.

And legal scholars and former Government officials, including
many Republicans, have been almost unanimous in stating the ob-
vious, this is against the law.

Point two, the authorization for the use of military force that
Democratic and Republican lawmakers joined together to pass in
the days immediately after the September 11 attacks did not give
the President the authority to go around the FISA law to wiretap
Americans illegally.
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That authorization said to capture or kill Osama bin Laden, and
to use the American military to do that. It did not authorize domes-
tic surveillance of American citizens.

Let me be clear. Some Republican Senators say that we are talk-
ing about special rights for terrorists. I have no interest in that.
Just like every member of this Committee and thousands of our
staffs, and every Member of the House of Representatives, I go to
work every single day in a building that was targeted for destruc-
tion by al Qaeda. Of course, I want them captured. I wish the Bush
administration had done a better job. I wish that when they almost
had Osama bin Laden, they had kept on after him and caught him,
and destroyed him, rather than taking our Special Forces out of Af-
ghanistan and sending them precipitously into Iraq.

My concern is the laws of America, and my concern is when we
see peaceful Quakers being spied upon, where we see babies and
nuns who cannot fly in airplanes because they are on a terrorist
watch list put together by your Government.

And point three, the President never came to Congress and never
sought additional legal authority to engage in the type of domestic
surveillance in which NSA has been secretly engaged for the last
several years.

After September 11, 2001, I led a bipartisan effort to provide
legal tools. We passed amendments to FISA. We passed the U.S.
PATRIOT Act, and we upgraded FISA four times since then. In
fact, when a Republican Senator on this Committee proposed a
legal change to the standards needed for a FISA warrant, the Bush
administration did not support that effort, but raised questions
about it and said it was not needed. The administration told the
Senate that FISA was working just fine.

You, Mr. Attorney General, said the administration did not ask
for legislation authorizing warrantless wiretapping of Americans,
and did not think such legislation would pass. Who did you ask?
You did not ask me. You did not ask Senator Specter.

Not only did the Bush administration not seek broader legal au-
thority, it kept the very existence of this illegal wiretapping pro-
gram completely secret from 527 of the 535 Members of Congress,
including members of this Committee and members on the Intel-
ligence Committee.

The administration had not suggested to Congress and the Amer-
ican people that FISA was inadequate, outmoded or irrelevant. You
never did that until the press caught you violating the statute with
the secret wiretapping of Americans without warrants. In fact, in
2004, 2 years after you authorized the secret warrantless wire-
tapping program—and this is a tape we are told we cannot show—
the President said, “Anytime you hear the U.S. Government talk-
ing about wiretap, a wiretap requires a court order. Nothing has
changed...When we’re talking about chasing down terrorists, we're
talking about getting a court order before we do so.” That was
when he was running for reelection. Today we know at the very
least, that statement was misleading.

Let me conclude with this. I have many questions for you. But
first, let me give you a message, Mr. Attorney General, to you, to
the President and to the administration. This is a message that
should be unanimous from every single Member of Congress, no



10

matter what their party or their ideology. Under our Constitution,
Congress is a co-equal branch of Government, and we make the
laws. If you believe you need new laws, then come and tell us. If
Congress agrees, we will amend the law. If you do not even at-
tempt to persuade Congress to amend the law, then you are re-
quired to follow the law as it is written. That is true of the Presi-
dent, just as it is true of me and you and every American. That
is the rule of law. That is the rule on which our Nation was found-
ed. That is the rule on which it endures and prospers.

Thank you, Mr. Chairman.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you, Senator Leahy.

We turn now to the Attorney General of the United States,
Alberto R. Gonzales. The Attorney General has held the office for
a little over a year. Before that he was Counsel to the President,
right after the President’s inauguration in 2001. He had served in
State Government with Governor Bush. He attended the U.S. Air
Force Academy from 1975 to 1977, graduated from Rice University
with a bachelor’s degree, and from Harvard Law School. He was a
partner in the distinguished law firm of Vinson and Elkins in
Houston before going into State Government.

We have allotted 20 minutes for your opening statement, Mr. At-
torney General, because of the depth and complexity and impor-
tance of the issues which you and we will be addressing. You may
proceed.

STATEMENT OF ALBERTO R. GONZALES, ATTORNEY GENERAL
OF THE UNITED STATES, DEPARTMENT OF JUSTICE, WASH-
INGTON, D.C.

Attorney General GONZALES. Good morning, Chairman Specter,
Senator Leahy and members of the Committee. I am pleased to
have this opportunity to speak with you.

And let me just add for the record, when Chairman Specter
asked me whether I would be willing to go under oath, I did say
I would have no objections. I also said that my answers would be
the same, whether or not I was under oath.

Al Qaeda and it affiliates remain deadly dangerous. Osama bin
Laden recently warned America, “Operations are under prepara-
tion and you will see them in your homes.” Bin Laden’s deputy,
Ayman Al-Zawahiri added just days ago that the American people
are, and again I quote, “destined for a future colored by blood, the
smoke of explosions and the shadows of terror.”

None of us can afford to shrug off warnings like this or forget
that we remain a Nation at war. Nor can we forget that this is a
war against a radical and unconventional enemy. Al Qaeda has no
boundaries, no government, no standing army. Yet they are capable
of wreaking death and destruction on our shores. And they have
sought to fight us not just with bombs and guns. Our enemies are
trained in the most sophisticated communications, counterintel-
ligence, and counter-surveillance techniques, and their tactics, they
are constantly changing.

They use video feed and worldwide television networks to com-
municate with their forces, e-mail, the Internet and cell phones to
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direct their operations, and even our own training academies to
learn how to fly aircraft as suicide-driven missiles.

To fight this unconventional war, while remaining open and vi-
brantly engaged with the world, we must search out the terrorists
abroad and pinpoint their cells here at home. To succeed we must
deploy not just soldiers and sailors and airmen and marines, we
must also depend on intelligence analysts, surveillance experts,
and the nimble use of our technological strength.

Before 9/11 terrorists were clustered throughout the United
States preparing their assault. We know from the 9/11 Commission
report that they communicated with their superiors abroad using
e-mail, the Internet and telephone. General Hayden, the Principal
Deputy Director of National Intelligence, testified last week before
the Senate that the terrorist surveillance program instituted after
9/11 has helped us detect and prevent terror plots in the United
States and abroad. Its continuation is vital to the national defense.

Before going any further, I should make clear what I can discuss
today. I am here to explain the Department’s assessment that the
President’s terrorist surveillance program is consistent with our
laws and the Constitution. I am not here to discuss the operational
details of that program or any other classified activity. The Presi-
dent has described the terrorist surveillance program in response
to certain leaks. And my discussion in this open forum must be
limited to those facts the President has publicly confirmed, nothing
more.

Many operational details of our intelligence activities remain
classified and unknown to our enemy, and it is vital that they re-
main so.

The President is duty bound to do everything he can to protect
the American people. He took an oath to preserve, protect and de-
fend the Constitution. In the wake of 9/11 he told the American
people that to carry out this solemn responsibility, he would use
every lawful means at his disposal to prevent another attack.

One of those means is the terrorist surveillance program. It is an
early warning system designed for the 21st century. It is the mod-
ern equivalent to a scout team sent ahead to do reconnaissance or
a series of radar outposts designed to detect enemy movements.
And as with all wartime operations, speed, agility and secrecy are
essential to its success.

While the President approved this program to respond to the new
threats against us, he also imposed several important safeguards
to protect the privacy and the civil liberties of all Americans.

First. Only international communications are authorized for
interception under this program, that is, communications between
a foreign country and this country.

Second. The program is triggered only when a career professional
at the NSA has reasonable grounds to believe that one of the par-
ties to a communication is a member or agent of al Qaeda or an
affiliated terrorist organization. As the President has said, if you
are talking with al Qaeda, we want to know what you are saying.

Third. To protect the privacy of Americans still further, the NSA
employs safeguards to minimize the unnecessary collection and dis-
semination of information about U.S. persons.
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Fourth. This program is administered by career professionals at
NSA. Expert intelligence analysts and their senior supervisors with
access to the best available information, they make the decisions
to initiate surveillance. The operation of the program is reviewed
by NSA lawyers, and rigorous oversight is provided by the NSA In-
spector General. I have been personally assured that no other for-
eign intelligence program in the history of NSA has received a
more thorough review.

Fifth. The program expires by its own terms approximately every
45 days. The program may be reauthorized, but only on the rec-
ommendation of intelligence professionals, and there must be a de-
termination that al Qaeda continues to pose a continuing threat to
America based on the latest intelligence.

Finally, the bipartisan leadership of the House and Senate Intel-
ligence Committees has known about this program for years. The
bipartisan leadership of both the House and Senate has also been
informed. During the course of these briefings, no Members of Con-
gress asked that the program be discontinued.

Mr. Chairman, the terrorist surveillance program is lawful in all
respects. As we have thoroughly explained in our written analysis,
the President is acting with authority provided both by the Con-
stitution and by statute. First and foremost, the President is acting
consistent with our Constitution. Under Article II, the President
has the duty and the authority to protect America from attack. Ar-
ticle II also makes the President, in the words of the Supreme
Court, “the sole organ of Government in a field of international re-
lations.”

These inherent authorities vested in the President by the Con-
stitution include the power to spy on enemies like al Qaeda without
prior approval from other branches of Government. The courts have
uniformly upheld this principle in case after case. Fifty—five years
ago the Supreme Court explained that the President’s inherent con-
stitutional authorities expressly include, “the authority to use se-
cretive means to collect intelligence necessary for the conduct of
foreign affairs and military campaigns.”

More recently, in 2002, the FISA Court of Review explained that,
“All the other courts to have decided the issue have held that the
President did have inherent authority to conduct warrantless
searches to obtain intelligence information.” The court went on to
add, “We take for granted that the President does have that au-
thority, and assuming that that is so, FISA could not encroach on
the President’s constitutional powers.”

Now, it is significant, that this statement, stressing the constitu-
tional limits of the Foreign Intelligence Surveillance Act, or FISA,
came from the very appellate court that Congress established to re-
view the decisions of the FISA Court.

Nor is this just the view of the courts. Presidents, throughout our
history, have authorized the warrantless surveillance of the enemy
during wartime, and they have done so in ways far more sweeping
than the narrowly targeted terrorist surveillance program author-
ized by President Bush.

General Washington, for example, instructed his army to inter-
cept letters between British operatives, copy them, and then allow
those communications to go on their way.
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President Lincoln used the warrantless wiretapping of telegraph
messages during the Civil War to discern the movements and in-
tentions of opposing troops.

President Wilson, in World War I, authorized the military to
intercept each and every cable, telephone and telegraph commu-
nication going into or out of the United States.

During World War II, President Roosevelt instructed the Govern-
ment to use listening devices to learn the plans of spies in the
United States. He also gave the military the authority to review,
without warrant, all telecommunications, “passing between the
United States and any foreign country.”

The far more focused terrorist surveillance program fully satis-
fies the “reasonableness” requirement of the Fourth Amendment.

Now, some argue that the passage of FISA diminished the Presi-
dent’s inherent authority to intercept enemy communications even
in a time of conflict. Others disagree, contesting whether and to
what degree the legislative branch may extinguish core constitu-
tional authorities granted to the executive branch.

Mr. Chairman, I think that we can all agree that both of the
elected branches have important roles to play during a time of war.
Even if we assume that the terrorist surveillance program qualifies
as electronic surveillance under FISA, it complies fully with the
law. This is especially so in light of the principle that statutes
should be read to avoid serious constitutional questions, a principle
that has no more important application than during wartime. By
its plain terms, FISA prohibits the Government from engaging in
electronic surveillance “except as authorized by statute.” Those
words, “except as authorized by statute,” are no mere incident of
drafting. Instead, they constitute a far-sighted safety valve.

The Congress that passed FISA in 1978 included those words so
that future Congresses could address unforeseen challenges. The
1978 Congress afforded future lawmakers the ability to modify or
eliminate the need for a FISA application without having to amend
or repeal FISA. Congress provided this safety valve because it
knew that the only thing certain about foreign threats is that they
change in unpredictable ways.

Mr. Chairman, the resolution authorizing the use of military
force is exactly the sort of later statutory authorization con-
templated by the FISA safety valve. Just as the 1978 Congress an-
ticipated, a new Congress in 2001 found itself facing a radically
new reality. In that new environment, Congress did two critical
things when it passed the force resolution.

First, Congress recognized the President’s inherent constitutional
authority to combat al Qaeda. These inherent authorities, as I have
explained, include the right to conduct surveillance of foreign en-
emies operating inside this country.

Second, Congress confirmed and supplemented the President’s
inherent authority by authorizing him “to use all necessary and ap-
propriate force against al Qaeda.”

This is a very broadly worded authorization. It is also one that
must permit electronic surveillance of those associated with al
Qaeda. Our enemies operate secretly, and they seek to attack us
from within. In this new kind of war, it is both necessary and ap-
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propriate for us to take all possible steps to locate our enemy and
know what they are plotting before they strike.

Now, we all agree that it is a necessary and appropriate use of
force to fire bullets and missiles at al Qaeda strongholds. Given
this common ground, how can anyone conclude that it is not nec-
essary and appropriate to intercept al Qaeda phone calls? The term
“necessary and appropriate force” must allow the President to spy
on our enemies, not just shoot at them blindly, hoping we might
hit the right target. In fact, other Presidents have used statutes
like the force resolution as a basis for authorizing far broader intel-
ligence surveillance programs. President Wilson in World War I
cited not just his inherent authority as Commander in Chief to
intercept all telecommunications coming into and out of this coun-
try; he also relied on a congressional resolution authorizing the use
of force against Germany that parallels the force resolution against
al Qaeda.

A few Members of Congress have suggested that they personally
did not intend the force resolution to authorize the electronic sur-
veillance of the enemy, al Qaeda. But we are a Nation governed by
written laws, not the unwritten intentions of individuals. What
matters is the plain meaning of the statute passed by Congress and
signed by the President, and in this case, those plain words could
not be clearer. The words contained in the force resolution do not
limit the President to employing certain tactics against al Qaeda.
Instead, they authorize the use of all necessary and appropriate
force. Nor does the force resolution require the President to fight
al Qaeda only in foreign countries. The preamble to the force reso-
lution acknowledges the continuing threat “at home and abroad.”

Congress passed the force resolution in response to a threat that
emerged from within our own borders. Plainly, Congress expected
the President to address that threat and to do so with all necessary
and appropriate force.

Importantly, the Supreme Court has already interpreted the
force resolution in the Hamdi case. There the question was wheth-
er the President had the authority to detain an American citizen
as an enemy combatant, and to do so despite a specific statute that
said that no American citizen could be detained except as provided
by Congress. A majority of the Justices in Hamdi concluded that
the broad language of the force resolution gave the President the
authority to employ the traditional incidents of waging war. Justice
O’Connor explained that these traditional powers include the right
to detain enemy combatants, and to do so even if they happen to
be American citizens.

If the detention of an American citizen who fought with al Qaeda
is authorized by the force resolution as an incident of waging war,
how can it be that merely listening to al Qaeda phone calls into
and out of the country in order to disrupt their plots is not?

Now, some have asked if the President could have obtained the
same intelligence using traditional FISA processes. Let me respond
by assuring you that we make robust use of FISA in our war ef-
forts. We constantly search for ways to use FISA more effectively.
In this debate, however, I have been concerned that some who have
asked “Why not FISA?” do not understand how that statute really
works.
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To be sure, FISA allows the Government to begin electronic sur-
veillance without a court order for up to 72 hours in emergency sit-
uations or circumstances. But before that emergency provision can
be used, the Attorney General must make a determination that all
of the requirements of the FISA statute are met in advance. This
requirement can be cumbersome and burdensome. Intelligence offi-
cials at NSA first have to assess that they have identified a legiti-
mate target. After that, lawyers at NSA have to review the request
to make sure it meets all of the requirements of the statute. And
then lawyers at the Justice Department must also review the re-
quests and reach the same judgment or insist on additional infor-
mation before processing the emergency application. Finally, I as
Attorney General must review the request and make the deter-
mination that all of the requirements of FISA are met.

But even this is not the end of the story. Each emergency author-
ization must be followed by a detailed formal application to the
FISA Court within 3 days. The Government must prepare legal
documents laying out all of the relevant facts and law and obtain
the approval of a Cabinet-level officer as well as a certification
from a senior official with security responsibility, such as the Direc-
tor of the FBI. Finally, a judge must review, consider, and approve
the application. All of these steps take time. Al Qaeda, however,
does not wait.

While FISA is appropriate for general foreign intelligence collec-
tion, the President made the determination that FISA is not al-
ways sufficient for providing the sort of nimble early warning sys-
tem we need against al Qaeda. Just as we cannot demand that our
soldiers bring lawyers onto the battlefield, let alone get the permis-
sion of the Attorney General or a court before taking action, we
cannot afford to impose layers of lawyers on top of career intel-
ligence officers who are striving valiantly to provide a first line of
defense by tracking secretive al Qaeda operatives in real time.

Mr. Chairman, the terrorist surveillance program is necessary, it
is lawful, and it respects the civil liberties we all cherish. It is well
within the mainstream of what courts and prior Presidents have
authorized. It is subject to careful constraints, and congressional
leaders have been briefed on the details of its operation. To end the
program now would be to afford our enemy dangerous and poten-
tially deadly new room for operation within our own borders.

I have highlighted the legal authority for the terrorist surveil-
lance program, and I look forward to our discussion and know that
you appreciate there remain serious constraints on what I can say
about operational details. Our enemy is listening, and I cannot help
but wonder if they are not shaking their heads in amazement at
the thought that anyone would imperil such a sensitive program by
leaking its existence in the first place, and smiling at the prospect
that we might now disclose even more or perhaps even unilaterally
disarm ourselves of a key tool in the war on terror.

Thank you, Mr. Chairman.

[The prepared statement of Attorney General Gonzales appears
as a submission for the record.]

Chairman SPECTER. Thank you very much, Attorney General
Gonzales.
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Before proceeding to the 10-minute rounds for each of the Sen-
ators, let me request that you make your answers as brief as pos-
sible. You are an experienced witness, and we will try to make our
questions as pointed and as brief as each Senator finds it appro-
priate.

Senator LEAHY. Mr. Chairman, could I also ask that we have for
the record the statement that the Attorney General—well, obvi-
ously the statement that he just gave now, but the statement that
he submitted to the Committee under our rules a couple days ago
as part of the record.

Chairman SPECTER. Is there a difference between the two state-
ments, Mr. Attorney General?

Attorney General GONZALES. Sir, there is a difference between
the written statement and the oral statement, yes, sir.

Chairman SPECTER. Are they the same?

Attorney General GONZALES. There is a difference, sir. They are
not the same.

Chairman SPECTER. Well, both will be made a part of the record.

All right. Now for the 10-minute rounds. Mr. Attorney General,
let’s start with the FISA Court, which is well-respected, maintains
its secrets and is experienced in the field. I posed this question to
you in my letter: Why not take your entire program to the FISA
Court, within the broad parameters of what is reasonable and con-
stitutional, and ask the FISA Court to approve it or disapprove it?

Attorney General GONZALES. Senator, I totally agree with you
that the FISA Court should be commended for its great service.
They are working on weekends, they are working at nights—

Chairman SPECTER. Now on to my question.

Attorney General GONZALES. They are assisting us in the war on
terror. In terms of when I go to the FISA Court, once the deter-
mination was made that neither the Constitution nor FISA prohib-
ited the use of this tool, then the question becomes for the Com-
mander in Chief which of the tools is appropriate given a particular
circumstance. And we studied very carefully the requirements of
the Constitution under the Fourth Amendment. We studied very
carefully what FISA provides for.

As I said in my statement, we believe that FISA does anticipate
that another statute could permit electronic surveillance and—

Chairman SPECTER. OK. You think you are right, but there are
a lot of people who think you are wrong. As a matter of public con-
fidence, why not take it to the FISA Court? What do you have to
lose if you are right?

Attorney General GONZALES. What I can say, Senator, is that we
are continually looking at ways that we can work with the FISA
Court in being more efficient and more effective in fighting the war
on terror. Obviously, we would consider and are always considering
methods of fighting the war effectively against al Qaeda.

Chairman SPECTER. Well, speaking for myself, I would urge the
President to take this matter to the FISA Court. They are experts.
They will maintain the secrecy. And let’s see what they have to
say.

Mr. Attorney General, did Judge Robertson of the FISA Court re-
sign in protest because of this program?
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Attorney General GONZALES. I do not know why Judge Robertson
resigned, sir.

Chairman SPECTER. Has the FISA Court declined to consider any
inforrgation obtained from this program when considering war-
rants?

Attorney General GONZALES. Sir, what I can say is that the
sources of information provided or included in our application are
advised or disclosed to the FISA Court because obviously one of the
things they have to do is judge the reliability.

Chairman SPECTER. So if you have information that you are sub-
mitting to the FISA Court for a warrant than you tell them that
it was obtained from this program?

Attorney General GONZALES. Senator, I am uncomfortable talk-
ing about how this—in great detail about how this information is
generally shared. What I can say is just repeat what I just said,
and that is, we as a matter of routine provide to the FISA Court
information about the sources of the information that form the
basis of an application—

Chairman SPECTER. I am not asking you how you get the infor-
mation from the program. I am asking you, do you tell the FISA
Court that you got it from the program? I want to know if they are
declining to issue warrants because they are dissatisfied with the
program.

Attorney General GONZALES. Senator, I am not—I believe that
getting into those kind of details is getting into the detail about
how the program is operated. Obviously, the members of the court
understand the existence of this program. What I can say is we
have a very open and very candid discussion and relationship with
the FISA Court. To the extent that we are involved in intelligence
activities that relate in any way to the FISA Court and they have
questions about that, we have discussions with the FISA Court.

Our relationship with the court is extremely important, and we
do everything that we can do to assure them with respect to our
intelligence activities that affect decisions that they make.

Chairman SPECTER. I am not going to press you further, but I
would ask you to reconsider your answer.

Attorney General GONZALES. Yes, sir.

Chairman SPECTER. In your response to my letter, you said this:
“No communications are intercepted unless it is determined that”—
and then I am leaving some material out—“a party to the commu-
nication is a member or agent of al Qaeda or an affiliated terrorist
organization.” You are representing to this Committee that before
there is an interception, there is a determination that one of the
parties is a member of al Qaeda, an agent of al Qaeda, or an affili-
ated terrorist organization. Is that true?

Attorney General GONZALES. Sir, I believe General Hayden, the
Deputy Director of Intelligence, yesterday confirmed that before
there is any interception, there is a determination made by an in-
telligence officer at NSA that, in fact, we have reasonable grounds
to believe that one party in the communication is a member or
agent of al Qaeda or an affiliate terrorist organization.

Chairman SPECTER. Is there any way you can give us assurance
that it is true without disclosing the methods and sources of your
program? It seems to me that that is a very important statement.
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If we were really sure that you are dealing only with a communica-
tion where you have a member of al Qaeda, an agent of al Qaeda,
or an affiliated with al Qaeda terrorist organization, it would be a
good thing, because the concern is that there is a broad sweep
which includes people who have no connection with al Qaeda. What
assurances can you give to this Committee and beyond this Com-
mittee to millions of Americans who are vitally interested in this
issue and following these proceedings?

Attorney General GONZALES. Well, I would say, Senator, and to
the American people and to this Committee, that the program as
operated is a very narrowly tailored program, and we do have a
great number of checks in place to ensure, I am told by the oper-
ations folks, a great degree of certainty, a high degree of confidence
that these calls are solely international calls. We have these career
professionals out at NSA who are experts in al Qaeda tactics, al
Qaeda communications, al Qaeda aims. They are the best at what
they do, and they are the ones that make the judgment as to
whether or not someone is on a call that is a member of al Qaeda
or a member of an affiliated organization.

The Inspector General, as I have indicated, has been involved in
this program from its early stages. There are monthly—

Chairman SPECTER. Mr. Attorney General, let me interrupt you
because I want to cover a couple more questions and time is fleet-
ing. I think you have given the substance of the response.

We have contacted former Attorney General Ashcroft about his
availability to testify before this Committee, and he has not said
yes and he has not said no. He is considering it. I believe that the
testimony of former Attorney General Ashcroft would fall under a
different category than that of line attorneys within the Depart-
ment who are giving information. With them there is the concern
about having a chilling effect on their advice if they know their
views are later to be examined.

I think the Attorney General is different, and my question to you
is: Would you have any objection to former Attorney General
Ashcroft’s appearance before this Committee on this issue?

Attorney General GONZALES. I would not, Senator, although, of
course, if it relates to questions regarding the law and the position
of the executive branch, that is what I am doing today, is conveying
to this Committee what is the executive branch position on the
legal authorities of the President in authorizing the terrorist sur-
veillance program.

Chairman SPECTER. That is all we would ask him about. We
wouldn’t ask him about the operations. I take it, if I heard you cor-
rectly, you would not have an objection.

Attorney General GONZALES. Senator, this Committee, of course,
can ask who they want to ask to come before the Committee.

Chairman SPECTER. I know we can ask. It is a totally different
question as to what we hear in response. He has not told us that
he is going to look to the Department of Justice. But I think he
would feel more comfortable knowing that you had no objection. I
thought I heard you say earlier that you didn’t have an objection.

Attorney General GONZALES. Senator, I don’t think I would have
an objection.
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Chairman SPECTER. OK. Two more questions, which I want to
ask before my red light goes on.

On looking at congressional intent as to whether the resolution
authorizing the use of force was intended to carry an authorization
for this electronic surveillance with respect to the Foreign Intel-
ligence Surveillance Act, you were quoted as saying, “That was not
something that we could likely get.” Now, that is different from the
other response you had that it might involve disclosures.

If this is something you could not likely get, then how can you
say Congress intended to give you this authority? Let the record
show my red light went on with the conclusion of the question.

Attorney General GONZALES. Senator, in that same press con-
ference, I clarified that statement, and I think, the next press con-
ference I was at with Mike Chertoff, I clarified that statement.
That is, the consensus was in a meeting that legislation could not
be obtained without compromising the program, i.e., disclosing the
existence of the program, how it operated, and thereby effectively
killing the program.

Chairman SPECTER. Thank you very much.

Senator Leahy?

Senator LEAHY. Mr. Chairman, you have raised some interesting
points. In listening to the Attorney General, who is now arguing
that the President’s wiretapping of Americans without a warrant
is legal, that it does not violate the controlling law, the Foreign In-
telligence Surveillance Act, they have given a fancy name to the
President’s program. But I would remind him that the terrorist
surveillance program is the FISA law which we passed. I think you
are violating express provisions of that Act.

Let me just ask you a few questions that can be easily answered
yes or no. I am not asking about operational details. I am trying
to understand when the administration came to the conclusion that
the Congressional resolution authorizing the military force against
al Qaeda, where we had hoped that we would actually catch Osama
bin Laden, the man who hit us, but when you came to the conclu-
sion that it authorized warrantless wiretapping of Americans in-
side the United States. Did you reach that conclusion before the
Senate passed the resolution on September 14, 2001?

Attorney General GONZALES. Senator, what I can say is that the
program was initiated subsequent to the authorization to use mili-
tary force—

Senator LEAHY. Well, then let me—

Attorney General GONZALES. [continuing]. And our legal analysis
was completed prior to the authorization of that program.

Senator LEAHY. So your answer is you did not come to that con-
clusion before the Senate passed the resolution on September 14,
2001.

Attorney General GONZALES. Senator, I certainly had not come to
that conclusion. There may be others in the administration who
did.

Senator LEAHY. Were you aware of anybody in the administra-
tion that came to that conclusion before September 14, 2001?

Attorney General GONZALES. Senator, sitting here right now, I
don’t have any knowledge of that.
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Senator LEAHY. Were you aware of anybody coming to that con-
clusion before the President signed the resolution on September 18,
2001?

Attorney General GONZALES. No, Senator. The only thing that I
can recall is that we had just been attacked and that we had been
attacked by an enemy from within our own borders and that—

Senator LEAHY. Attorney General, I understand. I was here when
that attack happened, and I joined with Republicans and Demo-
crats and virtually every Member of this Congress to try to give
you the tools that you said you needed for us to go after al Qaeda,
and especially to go after Osama bin Laden, the man that we all
imderstood masterminded the attack and the man who is still at
arge.

Now, back to my question. Did you come to the conclusion that
you had to have this warrantless wiretapping of Americans inside
the United States to protect us before the President signed the res-
olution on September 18, 2001. You were the White House Counsel
at the time.

Attorney General GONZALES. What I can say is that we came to
a conclusion that the President had the authority to authorize this
kind of activity before he actually authorized the activity.

Senator LEAHY. When was that?

Attorney General GONZALES. It was subsequent to the authoriza-
tion to use military force.

Senator LEAHY. When?

Attorney General GONZALES. Sir, it was just a short period of
time after the authorization to use military force.

Senator LEAHY. Was it before or after NSA began its surveillance
program?

Attorney General GONZALES. Again, the NSA did not commence
the activities under the terrorist surveillance program before the
President gave his authorization, and before the President gave the
authorization, he was advised by lawyers within the administration
that he had the legal authority to authorize this kind of surveil-
lance of the enemy.

Senator LEAHY. So NSA didn’t do this until the President gave
them the green light that they could engage in warrantless wire-
tapping of Americans inside the United States under the cir-
cumstances you described in your earlier testimony?

Attorney General GONZALES. Of course, Senator, the NSA has
other authorities to engage in electronic surveillance—

Senator LEAHY. I understand that.
hAttorney General GONZALES [continuing]. And I am told that
they—

Senator LEAHY. I am talking about this specific program.

Attorney General GONZALES. And I am told they took advantage
of those authorities, but it is my understanding—and I believe this
to be true—that the NSA did not commence the kind of electronic
surveillance which I am discussing here today prior to the Presi-
dent’s authorization.

Senator LEAHY. The President has said publicly that he gave
about 30 of these authorizations, having held off for a period of
time, I think, when the administration heard the New York Times
was looking into it. But you were White House Counsel. Did the
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President give his first authorization before or after Attorney Gen-
eral Ashcroft met with us and gave us the proposals from the ad-
ministration which ultimately went into the USA PATRIOT Act?

Attorney General GONZALES. Sir, I don’t know. I don’t know
when he gave you those proposals.

Senator LEAHY. Well, we enacted the USA PATRIOT Act in Octo-
ber 2001, and you were there at the signing ceremony. We used
the—we tried to encompass those things that the administration
said they needed. Was the first one of the President’s authoriza-
tions done before he signed the USA PATRIOT Act?

Attorney General GONZALES. Sir, I would have to go back and
check. I don’t know.

Senator LEAHY. OK. You are going to be back here this after-
noon. Please check because I will ask you this question again, and
you will have a chance to ask—I am looking around the room. You
have an awful lot of staff here. Let’s have that answer. You were
there when he signed the Act. Let us know when his first author-
ization was, whether it was before or after he signed that Act.

Now—

Attorney General GONZALES. Sir, may I make a statement? We
believe the authorization to use military force constituted a statu-
tory grant of authority to engage in this kind of surveillance, and,
therefore, it wouldn’t be necessary to seek an amendment to FISA
through the PATRIOT Act.

Senator LEAHY. OK. My question still remains, and like Senator
Specter, I am trying to ask basically things you could answer yes
or no. You talk about the authorization for use of military force. We
have a chart up over there that says that, “The President is au-
thorized to use all necessary and appropriate force against those
nations, organizations, or persons he determines planned, author-
ized, committed, or aided the terrorist attacks that occurred Sep-
tember 11, 2001, or harbored such organizations or persons in
order to prevent any future acts of international terrorism against
the United States by such nations, organizations, or persons.”

Now, basically what you are saying is that Congress must be un-
derstood to have authorized the President to do it, not that we ac-
tually did but that we must have understood it.

Now, this authorization is not a wiretap statute. I was a pros-
ecutor. Senator Specter was a prosecutor. A lot of other prosecutors
are here. We know what a wiretap statute looks like. This is not
it.

So let me ask this: Under that logic, is there anything to stop
you from wiretapping without a warrant somebody inside the
United States that you suspect of having al Qaeda connections?

Attorney General GONZALES. Clearly, Senator, that is not what
is going on here, first of all. The President has authorized a much
more narrow program. We are always, of course, subject to the
Fourth Amendment, so the activities of any kind of surveillance
within the United States would, of course, be subject to the Fourth
Amendment.

Senator LEAHY. Well, Mr. Attorney General, we are getting the
impression that this administration is kind of picking and choosing
what they are subject to, can you show us in the authorization for
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use of military force, what is the specific language you say is au-
thorized in wiretapping of Americans without a warrant?

Attorney General GONZALES. Sir, there is no specific language,
but neither is there specific language to detain American citizens,
and the Supreme Court said that the words “all necessary and ap-
propriate force” means all activities fundamentally incident to wag-
ing war.

Senator LEAHY. But there was not a law—they did not have a
law specifically on this.

Attorney General GONZALES. Sure they did, sir.

Senator LEAHY. If you use the Jackson test, they have a law on
wiretapping. It is called FISA. It is called FISA. And if you do not
like that law, if that law does not work, why not just ask us to
amend it?

Attorney General GONZALES. Sir, there was a law in question in
Hamdi. It was 18 USC 4001(a), and that is, you cannot detain an
American citizen except as authorized by Congress. And Hamdi
came into the Court saying the authorization to use military force
is not such a permission by Congress to detain an American cit-
izen, and the Supreme Court, Justice O’Connor said, even though
the words were not included in the authorization, Justice O’Connor
said Congress clearly and unmistakably authorized the President
to detain an American citizen, and detention is far more intrusive
than electronic surveillance.

Senator LEAHY. Let me ask you this: under your interpretation
of this, can you go in and do mail searches? Can you open first-
class mail? Can you do black-bag jobs? And under the idea that you
do not have much time to go through what you describe as a cum-
bersome procedure, but most people think it is a pretty easy proce-
dure, to get a FISA warrant, can you go and do that, of Americans?

Attorney General GONZALES. Sir, I have tried to outline for you
and the Committee what the President has authorized, and that is
all that he has authorized.

Senator LEAHY. Did it authorize the opening of first-class mail of
U.S. citizens? That you can answer yes or no.

Attorney General GONZALES. There is all kinds of wild specula-
tion about what the—

Senator LEAHY. Did it authorize it?

Chairman SPECTER. Let him finish.

Attorney General GONZALES. There is all kinds of wild specula-
tion out there about what the President has authorized, and what
we are actually doing. And I am not going to get into a discussion,
Senator, about—

Senator LEAHY. Mr. Attorney General, you are not answering my
question. I am not asking you what the President authorized. Does
this law—you are the chief law enforcement officer of the country—
does this law authorize the opening of first-class mail of U.S. citi-
zens? Yes or no, under your interpretation?

Attorney General GONZALES. Senator, I think that, again, that is
not what is going on here. We are only focused on communications,
international communications, where one party to the communica-
tion is al Qaeda. That is what this program is all about.

Senator LEAHY. You have not answered my question.
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Well, Mr. Chairman, I will come back to this, and the Attorney
General understands there are some dates he is going to check dur-
ing the break, and I will go back to him.

Chairman SPECTER. Thank you, Senator Leahy.

Senator Hatch.

Senator HATCH. This is a very interesting set of issues, and a lot
of constitutional issues, for people who are watching this. We have
got, in addition to all kinds of constitutional issues about inter-
preting statutes, you have got the canon of constitutional avoidance
here, that is a very important rule in constitutional law. You have
got the Vesting Clause, vesting power in the President. You have
got inherent Executive authority that people seem to just brush
aside here. They will talk in terms of, well, Congress is co-equal
with the President, but they do not ever really talk in terms of the
President being co-equal with the Congress, or to pass laws, you
have got the various canons of statutory interpretation. All of these
are here, and it makes this a very interesting thing.

But let me just ask you some specific questions here. It is my un-
derstanding, as I have reviewed this, and as I have looked at a lot
of the cases, that virtually all of the Federal Courts of Appeal that
have addressed the issue, have affirmed the President’s inherent
constitutional authority to collect foreign intelligence without a
warrant. Is that a fair statement?

Attorney General GONZALES. It is a fair statement, Senator, that
all of the Court of Appeals that have reviewed this issue have con-
cluded that the President of the United States has the authority,
under the Constitution, to engage in warrantless searches con-
sistent with the Fourth Amendment for purposes of gathering for-
eign intelligence.

Senator HATCH. That is what the Katz v. U.S. case seemed to
say, is it not, that wiretapping to protect the security of the Nation
has been authorized by successive Presidents; is that correct?

Attorney General GONZALES. It is certainly the case that succes-
sive Presidents, particularly during a time of war, have authorized
warrantless searches.

Senator HATCH. And you are relying on the Hamdi case as well,
where a majority of the Court basically authorized the President
exceptional powers under the Authorized Use of Military Force
Statute?

Attorney General GONZALES. I would not say they are exceptional
powers. I think that they are traditional powers of the President
in a time of war.

Senator HATCH. Then U.S. v. Truong. That was a 1983 case.

Attorney General GONZALES. Yes. Once again, the Court finding
that the President of the United States does have the inherent au-
thority to engage in warrantless searches, consistent with the
Fourth Amendment, for purposes of gathering foreign intelligence.

Senator HATCH. That was the case after the enactment of the
FISA law, right?

Attorney General GONZALES. It was a case after the enactment
of FISA, but I think to be fair, I do not think the Court did a rig-
orous analysis about how FISA affects the analysis, but there was
a decision by the Court that the President had the inherent author-
ity.
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Senator HATCH. That is the important part of the case, as far as
I am concerned. U.S. v. Butenko. It is a 1974 case, before FISA.
U.S. v. Brown, U.S. v. U.S. District Court, and the so-called Keith
case.

Attorney General GONZzALES. The Keith case was where the
Court, for the first time, said that electronic surveillance, it would
be subject—electronic surveillance for domestic security purposes is
subject to the Fourth Amendment.

Senator HATCH. Haig v. Agee, that is a 1981 case, again, after
FISA, that matters intimately related to foreign policy and national
security are rarely proper subjects for judicial intervention. That is
a recognition that the President has to make some decisions, right?

Attorney General GONZALES. Right. If I could just followup, Sen-
ator. My statement on the Keith case where the Court did say that
electronic surveillance for purposes of domestic security would be
subject to warrant requirements under the Fourth Amendment.
The Court expressly made clear that they were not talking about
electronic surveillance for foreign intelligence purposes. They were
only talking about electronic surveillance for domestic security pur-
poses.

Senator HATCH. What about The Prize Cases, they are very well-
known cases, and culminating in the case that quotes The Prize
Cases in Campbell v. Clinton.

Attorney General GONZALES. Again, there are a number of cases
that recognize the President’s inherent constitutional authority,
particularly in a time of war—

Senator HATCH. And the President’s independent authority; is
that correct? That is what Campbell v. Clinton says.

Attorney General GONZALES. To engage in surveillance in order
to protect our country.

Shel‘;ator HATcH. In fact, there is a 2002 case, In re: Sealed Cases,
right?

Attorney General GONZALES. In re: Sealed Cases, 1 said in my
statement is—

Senator HATCH. I mean that is a case decided by the FISA Court
of Review, the actual FISA Court, right?

Attorney General GONZALES. The FISA Court of Review was cre-
ated by Congress to review the decisions by the FISA Court. In
that decision, in that case, the FISA Court of Review acknowledged
that these cases by other Circuit Courts, that the President does
have the inherent authority, and the FISA Court of Review said,
assuming that to be true, that FISA could not encroach upon the
powers of the President.

Senator HATCH. They could not encroach on the President’s con-
stitutional powers.

Attorney General GONZALES. That is correct.

Senator HATCH. So people who are wildly saying that the Presi-
dent is violating the law are ignoring all of these cases that say
that—at least imply—that he has the inherent power to be able to
do what he should to protect our Nation during a time of war?

Attorney General GONZALES. And I want to emphasize, Senator,
this is not a case where we are saying FISA—we are overriding
FISA or ignoring FISA. Quite the contrary. We are interpreting the
authorization to use military force as a statutory grant—
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Senator HATCH. You use FISA all the time, don’t you?

Attorney General GONZALES. FISA is an extremely important tool
in fighting the war on terror. I know today there is going to be
some discussion about whether or not we should amend FISA. I do
not know that FISA needs to be amended, per se, because when
you think about it, FISA covers much more than international sur-
veillance. It exists even in peacetime. And so when you are talking
about domestic surveillance during peacetime, I think the proce-
dures of FISA, quite frankly, are quite reasonable, and so that is
one of the dangers of trying to seek an amendment to FISA, is that
there are certain parts of FISA that I think provide good protec-
tions. And to make an amendment to FISA in order to allow the
activities that the President has authorized, I am concerned will
jeopardize this program.

Senator HATCH. It may even encroach on the inherent powers of
the President, right?

Attorney General GONZALES. Yes, sir.

Senator HATCH. Let me just say this to you: as I view your argu-
ments, we are faced with a war unlike any other war we have ever
been in. We are faced with a war of international terrorists. That
is one reason we did the PATRIOT Act was to bring our domestic
criminal laws up—excuse me—our international antiterrorism laws
up to the equivalent of domestic criminal laws. And you are saying
that—and I have to say I find some solace in this—you are saying
that when Congress, through a joint resolution, authorized the use
of military force, gave the President these wide powers that are
much wider than the ordinary single sentence declaration of war
up through World War II, which was the last one if I recall it cor-
rectly, that that statute allowed you, coupled with inherent powers
of the President, to be able to go after these terrorists before they
hit us again?

Attorney General GONZALES. This is an example of Congress ex-
ercising its Article I powers to pass legislation, so the President, in
exercising his inherent authorities under Article II, has all the au-
thority that he needs to fight al Qaeda.

Senator HATCH. The Authorized Use of Military Force Resolu-
tion, which was a joint resolution of both Houses of Congress, de-
clared that the Nation faces, “an unusual and extraordinary
threat,” and acknowledges that the President has authority under
the Constitution to take action to deter and prevent acts of inter-
national terrorism against the United States and provides that the
President is authorized “to use all necessary and appropriate force”
agzﬁnst those he determines are linked to the September 11th at-
tacks.

That sweeping language goes a lot further than the usual single
sentence declaration of war, right?

Attorney General GONZALES. It is a very broad authorization
which makes sense. I do not think anyone in those days and weeks,
certainly not in the Congress, were thinking about cataloguing all
of those authorities that they wanted to give to the President. I
think everyone expected the President of the United States to do
everything he could to protect our country, and the Supreme Court
has said that those words, “all necessary and appropriate force”
mean that the Congress has given to the President of the United
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States the authority to engage in all the activities that are funda-
mental and incident to waging war.

Senator HATCH. So you are relying on an Act of Congress, a joint
resolution. You are relying on the inherent powers of the President
to protect our borders and to protect us, and you are relying on the
Fourth Amendment which allows reasonable searches and seizures
in the best interest of the American public; is that a fair analysis?

Attorney General GONZALES. That is a fair analysis, yes, sir.

Senator HATCH. My time is up, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Hatch.

Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman. I think the final
comments about all of us desiring to protect our country is some-
thing which is common. We certainly respect your strong dedication
and commitment to that, Attorney General.

Attorney General GONZALES. Thank you, Senator.

Senator KENNEDY. I think all of us remember the time of 9/11.
I certainly do, I was with Mrs. Bush just before her testimony at
an e&lucation hearing. It is a moment that is emblazoned in all our
minds.

I want to approach this in a somewhat different way. I am very
concerned about the whole issue in question if you are not right le-
gally. Now, you make a very strong case in your presentation here
about the authority which you are acting on. You talk about the
authorization by the Congress. You talk about inherent power. You
talk about the President having the authority and the power to do
this. But there is, of course, a very significant legal opinion to the
contrary. There was within your Department, thoughtful lawyers
who questioned it, constitutional authorities that have questioned
it.

So we are taking really a risk with national security, which I
think is unwise. We are sending the wrong message to those that
are in the front lines of the NSA, that maybe someday they may
actually be prosecuted, criminally or civilly. We are sending a mes-
sage to the courts, that perhaps the materials that we are going
to take from eavesdropping or signal intelligence, may not be used
in the courts, in prosecutions against al Qaeda, people we really
want to go after, because it was not done legally. We are sending
a message to the telephone companies that they may be under as-
sault and attack as well. There are already cases now brought by
individuals against the telephone companies. We have to get it
right, because if we do not get it right, we are going to find that
we have paid a very harsh price. Some of the toughest, meanest
and cruelest members of al Qaeda may be able to use illegality in
the court system to escape justice, maybe or maybe not. But why
take a chance?

We were facing the issue of electronic surveillance at another
time, in 1976, with Attorney General Ed Levi and President Ford.
They followed a much different course than you have followed. Ed
Levi came and consulted with us. Members of this Committee went
down and visited the Justice Department on four different occa-
sions. The memoranda that we have from that period of time, the
Buchen memoranda which are part of the record, the concerns that
the Attorney General had about getting it right in terms of elec-
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tronic surveillance, uncertainty in courts, validity of evidence, co-
operation of the phone companies. And in a series of memoranda
that go to the President of the United States and discussions that
were actually held with Henry Kissinger, Don Rumsfeld, Ed Levi,
Brent Scowcroft, George Bush, lengthy discussions with others, fi-
nally, the Attorney General said the main concern was whether
this legislative initiative would succeed or whether, as some feared,
the legislation which is actually passed would depart in objection-
able ways, so that they were not sure about what Congress would
do. But they dealt with the Congress and they got FISA.

He later goes on to say, that already the Attorney General has
found key members of the Senate Judiciary receptive to the legisla-
tion. And then finally, “the Attorney General is strongly of the
opinion that you,” the President, “should support the legislation as
drafted. If you feel any hesitancy, I'll come by and brief you.”

This is what we had 27 years ago: an Attorney General that
came up to the Judiciary Committee, had them come down and
work out FISA, and it passed with one dissenting vote in the U.S.
Senate. We might not have gotten it right, but certainly for that
period of time, that it got it right.

The question that I have for you is, why did you not follow that
kind of pathway which was so successful at a different time? We
had a Republican President and a Republican Attorney General.
We are talking about electronic surveillance. And as you know from
the FISA, there are very sensitive provisions that were included in
there that were directed against foreign nationals that this Com-
mittee was able to deal with, and did so in a responsible way. Why
didn’t you follow that pattern?

Attorney General GONZALES. Sir, the short answer is, is that we
did not think we needed to, quite frankly. I have tried to make
clear today that we looked at this issue carefully, decided that nei-
ther the Constitution nor FISA, which contemplated a new statute,
would prohibit this kind of activity from going forward.

I might also say this is a little different time from what existed
in 1976. Of course, we are at war, and we have briefed certain
Members of Congress. So it is not entirely true that we did not
reach out to the Congress and talk—certain Members of the Con-
gress and talk to them about this program and about what we were
doing.

Senator KENNEDY. The point, I would say, is that we were facing
a nuclear threat. We have got terrorism now, but it was a nuclear
threat then. The cold war was in full flow at that time. It was a
nuclear threat at that time.

And you know what Attorney General Levi did? He took a day
and a half to have outside constitutional authorities advise him on
the questions of the constitutionality of the legislation, a day and
a half. Now, did you talk to any outside authorities—not inside au-
thorities that are going to give you, quite frankly, probably what
you want to hear—but did you check any—the reason I question
this, General, is because we have been through the Bybee memo-
randum, we have been through torture memoranda, where you and
the OLC and the White House Counsel thought that the Bybee
memorandum was just fine. Then we find out, during the course
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of your hearings, that it was not fine, and it was effectively re-
pealed, a year and a half after it was in effect.

So it is against that kind of background of certainty, of your view
about its legality, and in-house review of the legality. Some of us
would have wondered whether you took the steps that an Ed Levi,
Republican Attorney General, on the same subject, was willing to
take, to listen to outside constitutional authority, because as we
have seen subsequently, you have had difficulty in your own De-
partment and you have had substantial difficulty with constitu-
tional authorities and others who might not believe that you are
correct. If you are correct, we do not have a problem. If you are not
correct, then it is a step back in terms of national security.

My question to you is, looking at the national security issue,
would we not be in a stronger position if you had come to the Con-
gress and said, “Let’s get the kind of legislative authority that we
need, rather than take a chance.” Wouldn’t our national security
have been better defended if we did not have any question as to
the legality of this issue? Wouldn’t the people in the front lines of
our national security be better protected, and our court system bet-
ter defended? And when we are able to get those al Qaeda individ-
uals, and they know they do not have any loopholes by appealing
illegal eavesdropping, maybe then they would begin to talk and try
to make a deal. Maybe that would enhance our national security
as well.

Attorney General GONZALES. Well, sir, you have said a lot, so I
do not know—

Senator KENNEDY. Yes, it is short time.

Attorney General GONZALES. Let me just say you are absolutely
right, we have got to have a very clear message, and we cannot be
wrong on this. I do not think that we are wrong on this. Are we
worried about the front line people down at NSA? Of course we are.
That is why the President, the day after the story ran in the New
York Times, went out to the American people to reassure them this
was not a situation where you had an agency running amok, that
he had authorized this activity, and it was very narrowly tailored.

In terms of whether or not, are we concerned about activities
that may jeopardize investigations or prosecutions? Absolutely, we
are. That is the last thing we want to do. We do not believe this
program is—we believe this program is lawful. We do not believe
that prosecutions are going to be jeopardized as a result of this pro-
gram. Obviously, we are in litigation now, so I do not want to say
much more than that, but, of course, we ought to be operating in
a way where we are doing what we need to do to protect our inves-
tigations and to protect our prosecutions, and I think that we are
doing that.

Senator KENNEDY. My time is just about up. Thank you very
much, General.

Chairman SPECTER. Thank you very much, Senator Kennedy.

I want to acknowledge the presence in the audience of Ms. Debo-
rah Burlingame, who is the sister of Captain Charles F. Bur-
lingame, the pilot on American Airlines Flight 77, which crashed
into the Pentagon.

Would you like a break?
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Attorney General GONZALES. If you are offering a break, Mr.
Chairman, yes.

Chairman SPECTER. Well, I am not going to offer you one unless
you want one.

[Laughter.]

Attorney General GONZALES. I am fine, sir. I will defer to you,
Mr. Chairman.

Senator LEAHY. Take the break.

Attorney General GONZALES. I will take a break.

Chairman SPECTER. Let’s take a vote here.

[Laughter.]

Chairman SPECTER. Ten-minute break.

[Recess from 11:06 a.m. to 11:14 a.m.]

Chairman SPECTER. Before proceeding, I would like to acknowl-
edge the presence of Ms. Monica Gabrielle and Ms. Mindy
Kleinberg whose husbands were in the World Trade Center at the
time of the 9/11 attack.

Mr. Attorney General, thank you for rejoining us, and we turn
now to Senator Grassley.

Senator GRASSLEY. Thank you very much.

I am going to start with something that is just peripheral to the
issues we are on, but it does deal with our national security, and
it is the leak of this information to New York Times. I am greatly
concerned about this, and these leaks could be putting our Nation’s
safety into serious jeopardy. Could you tell us what is being done
to investigate who leaked this national security information, and
whether the Department of Justice will initiate a prosecution of an
individual leaking the information?

Attorney General GONZALES. Senator, we have confirmed—the
Department has initiated an investigation into possible crimes
here, and consistent with Department practice, I am not going to
talk much further about an ongoing investigation. Obviously, we
have to look at the evidence and if the evidence shows that a crime
has been committed, then, obviously, we will have to make a deci-
sion about moving forward with a prosecution.

Senator GRASSLEY. I do not blame you for this, but I do not hear
as much about public outcry about this leak as I did about Valerie
Plame and the White House disclosures of her—presumed disclo-
sures of her identity as a CIA agent, and to me, that is a two-bit
nothing compared to this sort of issue that we have before us or
this information being leaked to the press.

In the followup commentaries, reading the newspapers and TV,
you get the impression that this is some sort of an LBJ—J. Edgar
Hoover operation that is designed to skirt the law to spy on domes-
tic enemies. And I think you are making very clear the opposite,
that this is only concerned about the national security of the
United States, and that is where the focus should be.

The constant repetition on the news media of the term “domestic
spying,” as opposed to spying and electronic surveillance of some-
body outside the United States connected with an organization that
has as their goal the killing of Americans, or the threatening of
America, or the destruction that happened on September the 11th
is entirely two different things, but when domestic spying is often
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used, you can understand, General, the people having outrage
maybe at what is going on.

Also, for my colleagues on this Committee, it seems to me that
if we are doing our job right, we have got some problems. Because
let’s just say the Attorney General is wrong in the statutory and
constitutional authority by which they proceeded to do what they
are doing. And yet, Members of Congress were told about this pro-
gram over a period of 4 years, a few Members of Congress were,
the appropriate ones were. Then all of a sudden it hits the New
York Times, and all of a sudden, then that story breaks, Congress-
men change their tune from the one sung in private for 4 years,
to outrage that this is going on.

So if Senator Grassley, who is not a member of that elite group
that has to be concerned about oversight of foreign intelligence
knows about it, and does not tell—if I were a member and did not
tell my colleagues about it, and then express that outrage, where
have I been as a member of that group for the last 4 years? If
something is wrong after the New York Times reported it, there
had to be something wrong before the New York Times reported it.
All of a sudden I see Members of Congress who had that responsi-
bility, if they really, sincerely think it is wrong today, that were
caught not doing their job of congressional oversight as they should
have, informing the other Members of Congress that there is really
something wrong that the President is doing here.

So I think we in Congress have to do some looking, internal look-
ing of whether or not we are doing our job as well of oversight.

I always to want to remind people in the United States that
what we are talking about here today is to make sure that Sep-
tember the 11th does not happen again, and somehow we tend to
have short memories. We ought to remember that it happened in
Madrid, it happened in London, it happened in Amman, it hap-
pened in a resort in Egypt, it happened in Bali twice, and it has
happened here. It can happen again. It seems to me that what you
are trying to tell us is the President is determined to make sure
that it does not happen in the United States again, and that is
what this surveillance is all about. Yes?

Attorney General GONZALES. Senator, he is absolutely deter-
mined to do everything that he can, under the Constitution and the
laws of this country, to prevent another September 11th from hap-
pening again.

Senator GRASSLEY. And I think you are telling us that in the
case of people giving some information, that it is very necessary to
act with dispatch, that acting with dispatch or not can be a matter
of life or death for Americans.

Attorney General GONZALES. Absolutely. If we get information
that may lead us to other information about a terrorist operating
in this country, we may not have a matter of days or weeks or
months, which is sometimes the case with respect to a FISA appli-
cation, but we may not have that much time to begin surveillance.
And if we wait—and again, FISA has been a wonderful tool and
has been very effective in the war on terror. But there are certain
circumstances where the requirements of FISA present challenges,
and if we wait, we may lose valuable information that may help us,
it may help us get information that might prevent another attack.
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Senator GRASSLEY. I had an opportunity to speak to you on the
phone recently, and I asked you to come ready to give us some spe-
cific instances of when past Presidents have ordered warrantless
intelligence surveillance in the prosecution of a war or to otherwise
fulfill the Commander in Chief’s duties. I think that as the Amer-
ican public hears examples of how Democrat Presidents and Repub-
lican Presidents alike have done similar things, they may begin to
see that this program, in a different light, particularly in regard to
the Presidents’ over 225 years use of the exercise of the power of
Commander in Chief.

Attorney General GONZALES. I gave in my opening statement,
Senator, examples where President Washington, President Lincoln,
President Wilson, President Roosevelt, have all authorized elec-
tronic surveillance of the enemy on a far broader scale, without any
kind of probable cause standard, all communications in and out of
the country. So, for example, President Wilson, World War I, he re-
lied upon his constitutional authority, inherent constitutional au-
thority, and a use of force resolution, declaration of war, very con-
sistent with what we are dealing with today.

Senator GRASSLEY. And December the 8th, 41, the day after
Pearl Harbor, FDR ordered the FBI to intercept any communica-
tions between our country and any other country, whether it be by
mail or any other source.

Attorney General GONZALES. President Roosevelt did authorize
very broad surveillance of the enemy.

Senator GRASSLEY. It is well established that the President has
a number of inherent constitutional powers. Today’s hearing and
the two that will follow will give the Senate an opportunity to ana-
lyze the President’s case on constitutionality. When Moussaoui was
arrested, the FBI could not look at his computer files and telephone
contacts. That has been changed so you can have that sort of com-
munication now. Could you tell us in the Department of Justice
white paper entitled Legal Authority Supporting the Activities of a
President doing this, the administration argued that “The Presi-
dent’s power to authorize the NSA activities is at its zenith,” citing
Justice Jackson’s concurrence in the Sawyer case. I guess you
would call it the Youngstown case.

Would you, please, discuss the framework set by Justice Jackson
for determining how much deference a President should be given,
including why the administration believes that its power in this re-
gard is at its zenith?

Attorney General GONZALES. Yes, sir. I will try to in the time re-
maining. Justice Jackson—

Senator GRASSLEY. All I have to do is finish my question before
the time is up.

Attorney General GONZALES. Pardon me, Senator. Justice Jack-
son laid out a three-part test in terms of determining Presidential
power. The first part is where the President is exercising his au-
thority with the concurrence in essence of Congress. We believe
that is what is occurring here. We believe the authorization to use
military force is such a concurrence by Congress for the President
to engage in this kind of activity, and therefore, we believe the
President’s power is at its zenith in this first category.
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The second category is where the President is exercising his con-
stitutional authority in the absence of any congressional action.
And there Justice Jackson talked about being sort in the zone of
twilight and trying to ascertain where the limits are between Presi-
dential authority and congressional authority. That is not the case
here.

The third part was where the President is acting in contraven-
tion—not in contravention, but in a way that is incompatible with
congressional action. In that particular case, you looked at the
President’s constitutional authority minus whatever constitutional
authority Congress has.

So the question is in which category we are in. We believe we
are in the first category, that the Congress has, through the au-
thorization to use military force, provided its support for Presi-
dential action.

If in fact that is not the case, then we are in the third category,
and I submit, Senator, that this case is very different from Youngs-
town, where we talked about the President of the United States
taking over domestic industry. We are talking here about a core
constitutional action by the President, and a long history of Presi-
dents engaging in electronic surveillance of the enemy. So this is
a much different situation.

My judgment is, while these are always very hard cases, and
there is very little precedent in this matter, I believe that even
under the third part, that the President does have the constitu-
tional authority. I will just remind the Committee that Chairman
Roberts just recently submitted a letter to the Committee, and he,
himself, opined that he also believes that if we were in the third
category, that he believes that the President does, would have the
constitutional authority to engage in these kinds of activities.

Chairman SPECTER. Thank you, Senator Grassley.

Without objection we will admit into the record the letter from
Senator Pat Roberts, Chairman of the Intelligence Committee, to
Senator Leahy and to myself, dated February 3rd of this year.

Senator Biden.

Senator BIDEN. Thank you, Mr. Chairman. I hope Chairman Rob-
erts will see it is his responsibility to also hold extensive hearings
in a forum that is more appropriate, totally secret. Thus far, I am
told, he intends on not holding any, which I find bordering on lack-
ing any responsibility in terms of congressional oversight, but I
hope he will do as you have done here.

General, there are two real issues here in my view, and I am
going to focus on one. That is the President’s reassurance as to
what is exactly happening, where if in fact the only people being
wiretapped or e-mails read are al Qaeda operatives contacting
American citizens, I do not think you are going to find anybody in
America saying, “Oh, my God, don’t do that.”

What is really at stake here is the administration has made as-
sertions in the past, where their credibility has somewhat been
questioned. So it is not merely the constitutional reach you have,
it is what is actually happening, what is actually going on. I am
going to focus on that first, if I may.

How will we know, General, when this war is over?
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Attorney General GONZALES. I presume the straightforward an-
swer, Senator, is that when al Qaeda is destroyed and no longer
poses a threat to the United States. Whenever that may be—we
know it is not today. We know we are still at war today. We know
we will probably be at war still tomorrow, and so we know it still
continues today.

Senator BIDEN. The truth is there is no definition of when we are
going to know whether we have won, because al Qaeda, as the
President points out, has mutated into many other organizations
that are not directly dealing with bin Laden and are free agents
themselves; is that correct?

Attorney General GONZALES. It is certainly true that there are a
number of terrorist groups who share many of the same objectives
of al Qaeda in terms of destroying America.

Senator BIDEN. So as long as any of them are there, I assume
you would assert you have this plenary authority?

Attorney General GoONzALES. Well, Senator, obviously, if Con-
gress were to take some kind of action to say the President no
longer has the authority to engage in electronic surveillance of the
enemy, then I think that would put us into the third part of Justice
Jackson’s three-part test, and that would present a much harder
question as to whether or not the President has the authority. As
I have already indicated in response to Senator Grassley, I believe
that under those circumstances—and again, it is a hard question,
and it may have been irresponsible for me to offer up an opinion
because I would like to have to study it. I would like the oppor-
tunity to study it. But I think the fact would present a much dif-
ferent case than what we had in Youngstown v. Sawyer.

Senator BIDEN. Why if you—and I have read everything you have
submitted, and I was here when FISA was written. I was a cospon-
sor. I was on the Intelligence Committee and on the Foreign Rela-
tions Committee, and as the Ranking Member of the Foreign Rela-
tions Committee, I was charged by the Democratic leadership to be
part of the small group to write the authorization for the use of
force, so I have been involved in this. Does not mean I am right,
but I have been deeply involved.

As I understand your reasoning, I do not understand why you
would limit your eavesdropping only to foreign conversations. In
other words, al Qaeda communicating from Algeria—I am making
it up—or from France or Germany or wherever, to the United
States. That is the assertion, it is only emanating from a foreign
country, correct?

Attorney General GONZALES. Yes, sir.

Senator BIDEN. Why limit it to that?

Attorney General GONZALES. The authorization of the program I
am talking about—well, of course, that is a Presidential decision,
and I believe, Senator—now I am purporting to speak for the Presi-
dent, but I believe it is because of trying to balance concerns that
might arise that in fact the NSA was engaged in electronic surveil-
lance with respect to domestic calls. So there was a decision made
that this is the appropriate balance. There may be some in Amer-
ica, I suspect there are some in America who are saying, “Well, you
know, if you've got reason to believe that you’ve got two members
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of al Qaeda talking to each other in America, my God, why aren’t
you listening to their conversations?”

Again, this was a judgment made that this was the right balance
between the security of our country and protecting the privacy in-
terests of Americans.

Senator BIDEN. Well, the President said he would do everything
under the law to prevent another 9/11. The communications that
occurred within this country, not outside this country, which, in
fact, brought about 9/11 would not be captured by the President’s
efforts here. Is he refusing to do it for public relations reasons, for
appearance reasons, or because he thinks he does not have the con-
stitutional authority to do it?

Attorney General GONZALES. I don’t believe that it is a question
of constitutional authority. That analysis, quite frankly, had not
been conducted. It is not a question of public relations. In his judg-
ment, it was the appropriate thing to do given the circumstances
that we find ourselves in.

Senator BIDEN. Who determines what calls or e-mails are to be
monitored?

Attorney General GONZALES. The decisions as to which commu-
nications are to be surveilled are made by intelligence experts out
at NSA. As I indicated, I believe, in response to an earlier question,
these are individuals who are expert in al Qaeda’s aims, objectives,
communications. I have heard General Hayden say that they are
the best at what they do. They know about al Qaeda, and they
would probably be in the best position, better than certainly any
lawyer, in evaluating whether or not there are reasonable grounds
to believe that this person is an agent or member of al Qaeda or
an affiliated terrorist organization.

Senator BIDEN. How many of them are there?

Attorney General GONZALES. Senator, I do not know.

Senator BIDEN. There are thousands of people who work for
NSA. It would be useful for us to know. Are there two people? Five
people? Twenty-five people? Two hundred and fifty people? A thou-
sand people?

Attorney General GONZALES. Senator, I don’t know the exact
number of people out at NSA who are working on this program. As
I indicated to you, the people that are making the decision about
where the surveillance should occur are people that are experts
with respect to al Qaeda.

Senator BIDEN. Well, what are the guidelines? Are there any
written guidelines they are bound by?

Attorney General GONZALES. Senator, there are guidelines. There
are minimization procedures. As you know, there are minimization
procedures for the work of NSA with respect to its collection activi-
ties under FISA, with respect to its collection activities under
12333, Executive Order 12333. There are minimization require-
ments that are generally comparable with respect to this program.

I understand there is also a monthly sort of senior directors’
meeting, due diligence meeting out at NSA, where they talk about
how the program is going. They evaluate how the program is going,
try to identify if there are any problems. And so they spend a great
deal of time making sure the program is being authorized in a way
that is consistent with the President’s authorization.
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Senator BIDEN. By definition, you have acknowledged, though,
the very minimization programs that exist under FISA you are not
bound by. You have acknowledged that you are not bound by FISA
under this program; therefore, are you telling me the minimization
programs that exist under FISA as the way FISA is applied are ad-
hered to?

Attorney General GONZALES. OK. I am sorry if I was confusing
in my response. What I was meaning to say is that there are mini-
mization requirements. Those minimization requirements are basi-
cally consistent with the minimization requirements that exist with
respect to FISA if FISA were to apply.

Senator BIDEN. Would it be in any way compromise the program
if you made available to the Intelligence Committee what those
minimization procedures that are being followed are?

Attorney General GONZALES. Well, of course, the minimization
procedures themselves under 12333, and I believe perhaps under
the FISA Court, are classified. I also believe they probably have
been shared with the Intel Committee.

Senator BIDEN. They have not, to the best of my knowledge. They
have not been shared with the Intelligence Committee, to the best
of my knowledge, unless you are talking about this very small
group, the Chairman and the Ranking Member.

Attorney General GONZALES. Senator, I am talking about the
minimization procedures for 12333 and for FISA.

Senator BIDEN. Let me be very precise. I have not heard of NSA
saying to the Intelligence Committee, “We are binding ourselves as
we engage in this activity under the minimization procedures of
12333 as well as statutes.” I am unaware that that is written down
or stated anywhere or been presented to the Intelligence Com-
mittee. Can you assure us that has been done?

Attorney General GONZALES. No, Senator, I can’t assure you that.

Senator BIDEN. Can you assure us, General, that you are fully,
totally informed and confident that you know the absolute detail
with which this program is being conducted? Can you assure us,
you personally, that no one is being eavesdropped upon in the
United States other than someone who has a communication that
is emanating from foreign soil by a suspected terrorist, al Qaeda,
or otherwise?

Attorney General GONZALES. Senator, I can’t give you absolute
assurance—

Senator BIDEN. Who can?

Attorney General GONZALES [continuing]. The kind that you have
asked for. Certainly General Hayden knows more about the oper-
ational details of this program. What I can give the American peo-
ple assurance of is that we have a number of safeguards in place
so that we can say with a high degree of confidence or certainty
that what the President has authorized in connection with this pro-
gram, that those procedures are being followed.

Senator BIDEN. Mr. Chairman, my time is up. This is why the
Intelligence Committee has a responsibility to be able to look at
someone and have an absolute, guaranteed assurance that under
no circumstance is any American being eavesdropped upon unless
it is coming from foreign soil and a suspected terrorist, and do it
under oath and do it under penalty of law if they have misrepre-
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sented. I am not suggesting the Attorney General can do that. We
have got to find out who can do that.

Chairman SPECTER. Thank you, Senator Biden.

Senator Leahy?

Senator LEAHY. Mr. Chairman, just for Senator Biden’s round,
you put into the record the letter from Senator Roberts that was
sent to the two of us concerning the authority. I want to place in
the record a letter from Bruce Fein, formerly a senior Justice De-
partment official in the Reagan administration, basically respond-
ing to Senator Roberts’s letter. I mentioned earlier that Mr. Fein
was very critical of this program. In fact, at that point, why don’t
I just put in—I have a number of things here, if I could.

Chairman SPECTER. Without objection, the letter from Mr. Bruce
Fein will be made part of the record. And do you have other unani-
mous consent requests?

Senator LEAHY. For other material regarding this hearing, if I
might put them all in the record.

Chairman SPECTER. Without objection, those materials will be
made a part of the record.

Senator Kyl?

Senator KyL. Thank you, Mr. Chairman. Thank you, Mr. Attor-
ney General.

I think it is very interesting how the argument over this program
has evolved in the last several weeks from initial concerns about
the program itself now to some very different questions. And I
think it is a good evolution because I doubt, if we polled the mem-
bers of this Committee today, that there would be anybody who
fvould vote against the conduct of this particular kind of surveil-
ance.

There was then the suggestion that while the program is good,
it is being conducted illegally. That was the charge, and I would
submit a very serious charge, that the Ranking Member made ear-
lier in his remarks.

It seems to me that a little humility is called for by the members
of this Committee, especially before we accuse the President of
committing a crime, which is what illegal activity is. If our hear-
ings with now-Justices Alito and Roberts demonstrated anything,
I think it is that there are a lot of smart lawyers in Washington,
D.C., other than those who are sitting here on this Committee.

And in that regard, I appreciate the last couple of rounds of
questions that were asked by Senators Kennedy, Biden, and Grass-
ley because they got more into specifics about how we might have
better oversight.

Before I get into that, let me just ask four specific questions that
I think you can answer very, very briefly. I am reminded, by the
way—I told one of my staff the very first time I saw a murder trial
before I went to law school, I was absolutely persuaded after the
prosecution’s summation that this guy was guilty as could be. Then
after his lawyers argued, I was absolutely certain that he was inno-
cent. And by the time the prosecutor finished, I was once again
convinced that maybe he was guilty—the bottom line being that
with tough legal questions, good lawyers take both sides and there
are two sides to every question and you should not prejudge. And
that is what I think happened with regard to this program. Before
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you and others in the administration explained the legal rationale
for it, there were people jumping to conclusions about its illegality.

Now, I think you made four key points, and I just want to make
sure that we have got them right.

Your first key point was that Article II of the U.S. Constitution
has always been interpreted as allowing the President to do what
is necessary to conduct war, and that includes surveillance of the
enemy. Is that right?

Attorney General GONZALES. Yes, Senator.

Senator KYL. Second, that when Congress passed the authoriza-
tion of military force on September 18, 2001, we actually did two
things in that resolution. First of all, we affirmed the President’s
constitutional authority that I just spoke of.

Attorney General GONZALES. Yes.

Senator KYL. And, second, we granted authority that included
the words “all necessary and appropriate force.”

Attorney General GONZALES. Yes.

Senator KYL. And your point has been that that activity has al-
ways included surveillance of the enemy and, in fact, that the FISA
Court itself has said that—has commented on that inherent au-
thority in a situation in which it involved the detention of an
American citizen who was involved in terrorist activity.

Attorney General GONZALES. That would be the Supreme Court,
Senator, not the FISA Court.

Senator KYL. The Supreme Court. I am sorry.

Attorney General GONZALES. Yes, Senator.

Senator KYL. And that also, your second point is, the statutory
authorization is contemplated in the FISA language except as au-
thorized by statute.

Attorney General GONZALES. That is correct. We are acting in a
way that the President has authorized activities that are consistent
with what FISA anticipated.

Senator KYL. Right. The third point is you talked a little bit
about FISA and noted that in your view—and it is difficult to fur-
ther discuss the point because you cannot discuss the detail of the
program itself, but that the 1978 FISA law is really not well suited
to the particular kind of program that is being conducted here, in-
cluding the 72-hour provision of FISA. Is that correct?

Attorney General GONZALES. That is correct, Senator, but I don’t
want these hearings to conclude today with the notion that FISA
has not been effective. And, again, I think a lot of the safeguards,
some of the procedures in FISA make a lot of sense. When you are
talking about a peacetime situation, particularly domestic surveil-
lance—FISA also covers that kind of activity. And so when you are
talking about amending FISA because FISA is broke, well, the pro-
cedures in FISA under certain circumstances I think seem quite
reasonable.

Senator KYL. And you continue to use FISA not only—well, you
continue to use FISA including in regard to the war on terrorism.

Attorney General GONZALES. Absolutely.

Senator KyL. The fourth key point that you argued about the
checks and balances in the program, the fact that it has to be reau-
thorized every 45 days by the President himself, that there has
been extensive congressional briefing of the Democrat and Repub-
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lican leaders and Chairmen and Ranking Members, respectively, of
the Intelligence Committees, and that there is extensive IG review.
Is that correct?

Attorney General GONZALES. That is correct.

Senator KYL. And the Inspector General is what Inspector Gen-
eral?

Attorney General GONZALES. This is the Inspector General for
the NSA.

Senator KyL. OK. In addition, you noted the two qualifications
of the program: international communications involving al Qaeda
or affiliated individuals.

Attorney General GONZALES. That is correct, Senator.

Senator KYL. And, finally, you noted that this was as interpreted
by the NSA professionals.

Now, I thought there were two particularly interesting lines of
inquiry, and one was Senator Biden’s question about whether or
not, if this program is really necessary, we shouldn’t try to evaluate
whether it should also be applied to calls from al Qaeda terrorist
A to al Qaeda B, though they happen to be in the United States.
And it was my understanding you said that the analysis of that
had not been conducted. Is that correct?

Attorney General GONZALES. The legal analysis as to whether or
not that kind of surveillance—we haven’t done that kind of anal-
ysis because, of course, the President—that is not what the Presi-
dent has authorized.

Senator KyL. I understand that, but I would suggest that that
analysis should be undertaken because I think most Americans
now appreciate that this is a very important program. It might
warn us of an impending attack. It could be that the attackers are
already in United States, and, therefore, it could involve commu-
nication within the United States. Understanding the need to bal-
ance the potential intrusion on privacy of American citizens within
the United States, you would want to have a very careful constitu-
tional analysis, and certainly the President would not want to au-
thorize such an activity unless he felt that he was on very sound
legal ground.

On the other hand, there is no less reason to do it than there
is to intercept international communications with respect to a po-
tential terrorist warning or attack. So I would submit that Senator
Biden is correct and that this—at least the inference was in his
question that this study should be accomplished, and I would think
that it should.

I also think that both he and Senator Grassley and Senator Ken-
nedy to some extent talked about, well, what happens if we are
wrong here? How can we be assured that there is no improper sur-
veillance? And in this regard, I would ask you to think about it,
and if you care to comment right now, fine. But this might hit you
cold.

It seems to me that you might consider either in the Presidential
directive and the execution of that or even potentially in congres-
sional legislative authorization some kind of after-action report,
some kind of quarterly review or some other appropriate time-
frame, maybe every 45 days, whatever is appropriate, to the eight
people who are currently briefed in the Congress on questions such
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as whether the program acted as it was intended, whether it ap-
peared that somebody might have been surveilled who under the
guidelines should not have been, and if there ever were such a
case, how it happened and what is done to ensure that it does not
happen again, and whether there was any damage as a result of
that; and also just generally whether the program is having the in-
tended result of being able to demonstrate important information
to the people that we charge with that responsibility.

It seems to me that reporting on that kind of activity, including
information about the guidelines to provide some additional assur-
ance that it is being conducted properly, would be appropriately
briefed to the Members of Congress. We do have an oversight re-
sponsibility, but we are not the only governmental entity with re-
sponsibility here. The President has critical responsibility, and I
agree with those who say that should there be an attack and a re-
view of all of this activity is conducted, the President would be
roundly criticized if he had a tool like this at his disposal and did
not utilize it to protect the people of the United States of America.

Attorney General GONZALES. Senator, I have not been present at
all the briefings with Members of Congress, but in connection with
those briefings where I was present, there was discussion about re-
quiring some of the types of issues that you have just outlined. I
would be happy to take back your comments.

Senator KYL. Thank you, Mr. Attorney General.

Chairman SPECTER. Thank you, Senator Kyl.

Senator Kohl?

Senator KOHL. Thank you, Mr. Chairman.

Mr. Attorney General, the administration and the Congress and
the courts share a common goal: to protect the American people.
We all believe that as we face the long-term threat from terrorism,
we must work together to ensure that the American people are
safe. We in Congress have our role to play by writing the laws that
protect Americans, and you have your role executing those laws,
and, of course, the courts have their role.

As part of this effort against terrorism, we have drafted many
laws to give the administration the powers that it needs, and I am
hopeful that we can work together again to ensure that our laws
are working to protect the American people.

Mr. Attorney General, if terrorists are operating in this country
or people in this country are communicating with terrorists, then,
of course, we must collect whatever information we can. To accom-
plish this, the administration had three options, as you know.
First, you could have followed the current law, which most experts
believe gives you all the authority you need to listen to these calls.
Second, if you thought the law inadequate, you could have asked
Congress to grant you additional authority. Or, third, the course
you followed, conduct warrantless spying outside current law and
without new authorization.

If you had the two options that would have given you unques-
tionable authority to monitor these calls and one whose legality
was at best questionable, then why did you go for the most ques-
tionable one? Why not either follow the law or seek new laws?

Attorney General GONZALES. Senator, I agree with you, we are
a Nation of laws, and we do believe we are following the law. And
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we do believe that the Constitution allows the President of the
United States to engage in this kind of surveillance. We also be-
lieve that the authorization to use military force represents a sup-
plemental grant of authority by the Congress to engage in this kind
of surveillance totally consistent with FISA.

If you study carefully the white paper that we have submitted,
we are not arguing that somehow FISA was amended or that we
are somehow overriding FISA. That is not what we are talking
about here. We are acting in a manner consistent with FISA. FISA
contemplates another statute. The Congress passed another—opro-
vided an additional supplemental statutory grant of authority
through the authorization to use military force. And so I totally
agree with what you are saying. We should be acting—particularly
in a time of war, I think it is good to have the branches of Govern-
ment working together. It is good for the country. I believe that is
what happened here. Congress exercised its Article I authorities to
pass the authorization to use military force. That supplemented the
President’s constitutional authorities as Commander in Chief, and
we are working together—

Senator KOHL. Are you saying that there was never any debate
within the administration at any level or Justice Department at
any level about whether or not you were pursuing the right course?

Attorney General GONZALES. Senator—

Senator KOHL. It is my understanding that there was debate.

Attorney General GONZALES. Of course, there was a great deal of
debate. Think about the issues that are implicated—

Senator KOHL. Well, but if there were debate—

Attorney General GONZALES. Of course, there was debate, Sen-
ator. Think about—if I may just finish this thought. Think about
the issues that are implicated here. The very complicated Foreign
Intelligence Surveillance Act, it is extremely complicated; the Presi-
dent’s inherent authority under the Constitution as Commander in
Chief; the Fourth Amendment; the interpretation of the authoriza-
tion to use military force. You have got a program that has existed
over 4 years. You have multiple lawyers looking at the legal anal-
ysis. Of course, there is—I mean, this is what lawyers do. We dis-
agree, we debate, we argue.

At the end of the day, this position represents the position of the
executive branch on behalf of the President of the United States.

Senator KOHL. Well, with all of the debate we are going through
today and leading up to today, it seems to me clear that there is
a real question about the course you pursued. That is why we are
here today, which it would seem to me justify asking the question,
Why did you take the third option? And, of course, you have given
your answer. But there are some of us that would question that an-
swer. Let’s just move on.

Attorney General GONZALES. Yes, Senator.

Senator KOHL. Mr. Attorney General, if applying to the secret
FISA Court is too burdensome, then would you agree to after-the-
fact review by the FISA Court and by Congress of the wiretaps
used specifically in this program? At least in this way we can en-
sure going forward that the authority will never be abused by this
or any other President?
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Attorney General GONZALES. Senator, obviously, we want to en-
sure that there are no abuses. The President has said we are
happy to listen to your ideas about legislation. There is concern,
however, that, of course, the legislative process may result—first of
all, of course, we believe the President already has the authority
and legislation is not necessary here. But the legislative process
may result in restrictions upon the President’s—attempted restric-
tions upon the President’s inherent constitutional authority. He
may not be able to protect the country in the way that he believes
he has the authority to do under the Constitution. And then, fi-
nally, of course, the legislative process is one where it is pretty dif-
ficult to keep certain information confidential, again, because if you
are talking about amending FISA, there are many aspects of FISA
that make sense to me, they work well. Again, you are talking
about—if you are talking about domestic surveillance during peace-
time, I think having the kind of restrictions that are in FISA
makes all the sense in the world. And so you are probably talking
about a very narrowly tailored, focused amendment in FISA. And,
again, I am not the expert on legislation, but we are talking poten-
tially a very narrow-focused amendment of FISA. And I think I am
concerned that that process will inform our enemies about what we
are doing and how we are doing it.

Subject to those concerns, of course, as the President said, we are
happy to listen to your ideas.

Senator KOHL. After-the-fact review by the FISA Court, you don’t
have any problem with that?

Attorney General GONZALES. Again, Senator, we are happy to lis-
ten to what you—happy to consider it.

Senator KOHL. All right. Mr. Attorney General, is there anything
the President cannot do in a time of war in the name of protecting
our country? We saw that the Justice Department changed its posi-
tion on torture, but are there other limits to the President’s power?
Or can, in your opinion, the President assign to himself without an
Act of Congress any powers that he believes are necessary?

Attorney General GONZALES. Well, of course, we are not talking
about acting outside of an Act of Congress here. We think in this
case the President has acted consistent with an Act of Congress.
And, of course, there are limits upon the President of the United
States. The Constitution serves as a limit of the President. The
President’s authorities under Article IT as Commander in Chief are
not limitless. Obviously, Congress has a role to play in a time of
war. The Constitution says Congress can declare war. The Con-
stitution says it is Congress’s job to raise and support armies. The
Constitution says it is Congress’s job to provide and maintain na-
vies. It is the role of Congress to provide rules regarding capture.

And so in the arena of war, it is not true that the President in-
hibits—or works in that arena to the exclusion of Congress. Quite
the contrary, the Framers intended that in a time of war, both
branches of Government have a role to play.

Senator KOHL. If the administration investigates an American
for ties to terrorism using this program and finds nothing—and, of
course, news reports have indicated that this happens the vast ma-
jority of the time—then what is done with the information col-
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lected? Does the administration keep this information on file some-
where? Is it disposed of? What happens with this information?

Attorney General GONZALES. Well, let me tell you that every
morning I receive an intelligence briefing out at the FBI, and there
are numbers of possible threats against the United States. Many
of them wash out, thank God. The fact that they wash out does not
mean that we should stop our intelligence collection. Intelligence is
not perfect.

In terms of what is actually done with that information, what I
can say is, again, I cannot talk about specifics about it, but infor-
mation is collected, information is retained, and information is dis-
seminated in a way to protect the privacy interests of all Ameri-
cans.

Senator KOHL. So you are saying the information, even if it turns
out to be without any correctness, the information is retained?

Attorney General GONZALES. Senator, I cannot provide any more
of an answer than the one I just gave. In terms of there are mini-
mization requirements that exist, and we understand that we have
an obligation to try to minimize intrusion into the privacy interests
of Americans, and we endeavor to do that.

Senator KOHL. Just to go back to what Senator Biden and then
Senator Kyl referred to about al Qaeda-to-al Qaeda within the
country, you are saying we do not get involved in those cases. Now,
it would—

Attorney General GONZALES. Not under the program on which I
am testifying, that is right.

Senator KOHL. It seems to me that you need to tell us a little
bit more because to those of us who are listening, that is incompre-
hensible that you would go al Qaeda-to-al Qaeda outside the coun-
try, domestic-outside the country, but you would not intrude into
al Qaeda-to-al Qaeda within the country. You are very smart. So
are we. And to those of us who are interacting here today, there
is something that unfathomable about that remark.

Attorney General GONZALES. Well, Senator, we certainly endeav-
or to try to get that information in other ways if we can. But that
is not what the President—

Senator KOHL. No, but isn’t it—you know, we need to have some
logic, some sense, some clarity to this discussion this morning.

Attorney General GONZALES. Senator, think about the reaction,
the public reaction that has arisen in some quarters about this pro-
gram. If the President had authorized domestic surveillance as
well, even though we were talking about al Qaeda-to-al Qaeda, I
think the reaction would have been twice as great. And so there
was a judgment made that this was the appropriate line to draw
in ensuring the security of our country and the protection of the
privacy interests of Americans.

Senator KOHL. I appreciate that. And before I turn it back, yet
the President has said, you know, with great justification, he is
going to protect the American people regardless, and if there is
some criticism, he will take the criticism. And yet you are saying
al Qaeda-to-al Qaeda within the country is beyond the bounds?

Attorney General GONZALES. Senator, it is beyond the bounds of
the program which I am testifying about today.

Senator KOHL. Thank you.
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Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Kohl—

[Audience disruption.]

Chairman SPECTER. If you do not sit down immediately, you will
be removed from the chamber. Senator DeWine? Senator DeWine,
that is your introduction.

Senator DEWINE. Thank you, Mr. Chairman.

Senator SESSIONS. Mr. Chairman, I would like to state for the
record that you are not a fascist.

Chairman SPECTER. Thank you for that reassurance, Senator
Sessions.

[Laughter.]

Chairman SPECTER. Senator DeWine?

Senator DEWINE. Mr. Chairman, this issue has been raised sev-
eral times by several members. My understanding is Senator Rob-
erts, Chairman of the Intelligence Committee, has announced that
there will be a closed hearing on February 9th with Attorney Gen-
eral Gonzales as well as General Hayden to cover this issue.

Mr. Attorney General, thank you very much for being with us
today. We have had a lot of discussion and I know we are going
to continue to have discussion about this very serious constitutional
issue, constitutional law issue. Let me tell you, though, what I
know and what I truly believe. I truly believe that the American
people expect the President of the United States in a time of na-
tional emergency and peril to take actions to protect them, even if
those actions are not specifically authorized by statute. I think they
expect no less. They would want the President to do no less than
that.

Second, though, it is clear that there are serious legal and con-
stitutional questions concerning whether the Fourth Amendment
“reasonableness” requirement for searches requires the President,
after a period of time, after a program has been in place for a pe-
riod of time, to come to the Congress for statutory authorization to
continue such actions. Legal scholars, Mr. Attorney General, can
and certainly are debating this issue. But what is not debatable is
that both from a constitutional as well as from a policy point of
view, the President and the American people would be stronger,
this country would be stronger and the President would be stronger
if he did so, if he did come to the Congress for such specific statu-
tory authorization.

There was a reason that President George H.W. Bush and Presi-
dent George W. Bush both came to Congress prior to the respective
wars in Iraq, even though some people argued and would still
argue today that such resolutions were legally and constitutionally
unnecessary. Presidents are always stronger in the conduct of for-
eign affairs when Congress is on board.

Statutory authorization and congressional oversight for this pro-
gram would avoid what may be a very divisive, hurtful debate here
in Congress. I truly believe it is in our national interest to resolve
this matter as quickly as possible.

Mr. Attorney General, we need meaningful oversight by the In-
telligence Committee, followed then by whatever statutory changes
in the law might be appropriate.
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Let me ask you, to follow on that statement, a question. What
if Congress passed a law which just excluded FISA from any elec-
tronic surveillance of international communications where one
party to the communications is a member of or affiliated with al
Qaeda or a related terrorist group? And, further, if we went on and
provided that there would be the normal oversight by both the
House and the Senate Intelligence Committee, periodically that the
administration would report to the Intelligence Committees on the
progress of that program? We obviously have the ability within the
Committee to keep such things classified. We do it all the time.
What would be your reaction to that? Is that something that would
be possible from your point of view?

Attorney General GONZALES. Well, I will repeat what the Presi-
dent has said, and that is, to the extent that Congress wants to
suggest legislation, obviously we will listen to your ideas. I have al-
ready in response to an earlier question talked about some of the
concerns that we have. Obviously, generally most concerns can be
addressed in one way or the other, and if they could legitimately
be addressed, then obviously we would listen to your questions—
I mean, we would listen and consider your ideas.

Senator DEWINE. I appreciate that. You know, I understand your
legal position. You have made it very clear today, I think articu-
lated it very well. The administration has articulated it. Obviously,
there are others who don’t agree with your position. This is going
to be a debate we are going to continue to have. It just seems to
me that some 4 years into this program, this debate could be put
aside if—we ought to be able to find some way to be able to protect
the American people, but take care of what legal issues that some
might find to be there. And I would look forward, frankly, to work-
ing with you on that.

Let me move, if I could, to what to me has been a troubling ques-
tion about FISA, really unrelated to this program. And you and I
have talked about this before. You have talked today about how
FISA is being used. Frankly, it is being used more than it has been
used in the past.

Attorney General GONZALES. The use of FISA is up 18 percent
from 2004 to 2005.

Senator DEWINE. Let me talk about something, though, that
troubles me, and I have been talking and asking about this prob-
lem since 2004. Let me give you a quote from 2004. Director
Mueller of the FBI said, and I quote, “We still have some concerns,
and we are addressing it with the Department of Justice. But there
is still frustration out there in the field in certain areas where, be-
cause we have had to prioritize, we cannot get to certain requests
for FISA as fast as perhaps we might have in the past.”

My understanding, Mr. Attorney General, from recent informa-
tion that I have, current information, is that there is still a back-
log, that there are still what I would call mechanical problems,
both in the FISA Court and at Justice. Could you just briefly ad-
dress that? Because every time I see you, I am going to go back
at this because—I am not saying it is your fault, but I just think
it is something that working together we need to resolve. And this
is something, I think, that Congress has to play a part in. If you
don’t have the money, if you don’t have the resources, we cannot



45

tolﬁrate a backlog in FISA applications if it can be fixed mechani-
cally.

Attorney General GONZALES. I appreciate the opportunity to re-
spond to that question, Senator.

I will say that the staff, our staff at the Department of Justice—
these are the experts in the FISA process—has in essence tripled
since 2002. I think we all realized following the attacks on 9/11
that we needed to get more folks on board to help us with the FISA
applications.

It still takes too long, in my judgment, to get FISAs approved.
I described in my opening statement the process that is involved
here. FISA applications are often an inch thick, and it requires a
sign-off by analysts out at NSA, lawyers at NSA, lawyers at the
Department, and finally me. And then it has got to be approved by
the FISA Court.

I have got to tell you—I was going to try to make this point in
response to a question from the Chairman—the members of the
FISA Court are heroes, as far as I am concerned. They are avail-
able day or night. They are working on weekends and holidays be-
cause they want to make themselves available. They are killing
themselves, quite frankly, making themselves available to be there,
to sign off on a FISA application if it meets the requirements of the
statute. But we still have some problems.

It is true that because of the procedures that are in FISA, it in-
herently is going to result in some kind of delay. And for that rea-
son, the President made the determination that for certain very
narrow circumstances, he is going to authorize the terrorist surveil-
lance program.

But we continue to work at it, and I know you are very inter-
ested in this, and I continue to—and I look forward to continuing
to have discussions with you about it.

Senator DEWINE. Well, I appreciate that, Mr. Attorney General.
It is something that continues to trouble me. Putting aside the
issue that we are here about today, FISA is a matter of national
security, and I am still hearing things that, frankly, disturb me.
And it is just a question of whether this can be sped up. Some
things are inherent, as you say, but I get the impression that part
of the problem is not inherent and I think could be fixed.

Attorney General GONZALES. Well, one of the things that hope-
fully will happen soon is the creation of a new national security di-
vision. As you know, the PATRIOT Act has a provision in it which
creates a new Assistant Attorney General for the national security
division. We believe that division will assist in the streamlining of
the FISA process.

Senator DEWINE. Thank you, Mr. Attorney General.

Attorney General GONZALES. Senator? Mr. Chairman?

Chairman SPECTER. Thank you, Senator DeWine.

Senator Feinstein?

Attorney General GONZALES. Mr. Chairman?

Senator SESSIONS. Mr. Chairman, I think the Attorney General
had a question.

Attorney General GONZALES. I am sorry. Could I make one point
in response to Senator Kohl? I made this point, but I want to make
sure that the Committee understands this in terms of domestic-to-
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domestic al Qaeda communications. I said that we are using other
authorities. To the extent we can engage in intercepting al Qaeda
domestic-to-domestic calls, even under FISA, if we can do it, we are
doing it. So I don’t want the American people to believe that we
are doing absolutely nothing about al Qaeda domestic-to-domestic
calls. The President has made a determination this is where the
line is going to be, and so we operate within those boundaries. And
so we take advantage of the tools that are out there. And FISA
isn’t always the most efficient way to deal with that, but if that is
all we have, that is what we use.

So I guess I want to make sure the American people understand
that we are not simply ignoring domestic-to-domestic communica-
tions of al Qaeda. We are going after it.

Chairman SPECTER. Thank you, Attorney General Gonzales, for
that clarification.

Senator Feinstein?

Senator FEINSTEIN. Thanks very much, Mr. Chairman.

I would like to make clear that, for me at least, this hearing is
not about whether our Nation should aggressively combat ter-
rorism. I think we all agree on that. And it is not about whether
we should use sophisticated electronic surveillance to learn about
terrorists’ plans, intentions and capabilities. We all agree on that.
And it is not about whether we should use those techniques inside
the United States to guard against attacks. We all agree on that.

But this administration is effectively saying—and the Attorney
General has said it today—it does not have to follow the law. And
this, Mr. Attorney General, I believe is a very slippery slope. It is
fraught with consequences. The Intelligence Committees have not
been briefed on the scope and nature of the program. They have
not been able to explore what is a link or an affiliate to al Qaeda
or what minimization procedures are in place. We know nothing
about the program other than what we have read in the news-
papers.

And so it comes with huge shock, as Senator Leahy said, that the
President of the United States in Buffalo, New York, in 2004,
would say, and I quote, “Any time you hear the U.S. Government
talking about wiretap, it requires—a wiretap requires a court
order. Nothing is changed, by the way. When we are talking about
chasing down terrorists, we are talking about getting a court order
before we do so.”

Mr. Attorney General, in light of what you and the President
have said in the past month, this statement appears to be false. Do
you agree?

Attorney General GONZALES. No, I don’t, Senator. In fact, I take
great issue with your suggestion that somehow the President of the
United States was not being totally forthcoming with the American
people. I have his statement, and in the sentence immediately be-
fore what you are talking about, he said he was referring to roving
wiretaps. And so I think anyone who—I think—

Senator FEINSTEIN. So you are saying that statement only relates
to roving wiretaps. Is that correct?

Attorney General GONZALES. Senator, that speech was about—
that discussion was about the PATRIOT Act, and right before he
uttered those words that you are referring to, he said, “Secondly,
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there are such things as roving wiretaps. Now, by the way, any
time you hear the U.S. Government talking about wiretaps, it re-
quires—a wiretap requires a court order.”

So, as you know, the President is not a lawyer, but this was a
discussion about the PATRIOT Act. This was a discussion about
roving wiretaps, and I think people are—some people are trying to
take part of his statement out of context, and I think that is unfair.

Senator FEINSTEIN. OK, fair enough. Let me move along.

In October 2002, at a public hearing of the Senate-House joint
inquiry into NSA activities, the then-NSA Director General Mi-
chael Hayden told me, “If at times I seem indirect or incomplete,
I hope that you and the public understand that I have discussed
our operations fully and unreservedly in earlier closed sessions.”

As I mentioned, the Intelligence Committee has not been noti-
fied.

Let me ask you this: If the President determined that a truthful
answer to questions posed by the Congress to you, including the
questions I ask here today, would hinder his ability to function as
Commander in Chief, does the authorization for use of military
force or his asserted plenary powers authorize you to provide false
or misleading answers to such questions?

Attorney General GONZALES. Absolutely no, Senator. Of course
not. Nothing—

Senator FEINSTEIN. Thank you. I just asked the question. A yes
or no—

Attorney General GONZALES [continuing]. Would excuse false
statements before the Congress.

Senator FEINSTEIN. All right. You have advanced what I think is
a radical legal theory here today. The theory compels the conclu-
sion that the President’s power to defend the Nation is unchecked
by law, that he acts alone and according to his own discretion, and
that the Congress’s role at best is advisory. You say that the Au-
thorization for Use of Military Force allows the President to cir-
cumvent the Foreign Intelligence Surveillance Act, and that if the
AUMF doesn’t, then the Constitution does.

Senator Daschle has testified that when he was Majority Leader,
the administration came to him shortly before the AUMF came to
the floor and asked that the words “inside the United States” be
added to the authorization, and that he said, “Absolutely not,” and
it was withdrawn.

The question I have is: How do you interpret congressional intent
from the passage of the AUMF that it gave the administration the
authority to order electronic surveillance of Americans in con-
travention to the FISA law?

Attorney General GONZALES. Senator, it is not in contravention
of the FISA law. We believe the authorization to use military force
is the kind of congressional action that the FISA law anticipated.
It has never been our position that somehow the AUMF amended
FISA. It has never been our position that somehow FISA has been
overridden. Quite the contrary, we believe that the President’s au-
thorizations are fully consistent with the provisions of FISA. In
terms of—

Senator FEINSTEIN. Now, let me stop you just for a second. I have
read the FISA law. There are only two escape hatches: one is 15
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days after a declaration of war, and the second is the 72-hour pro-
vision, which was actually amended by us in the PATRIOT Act
from a lower number to 72 hours. Those are the only two escape
hatches in FISA.

What in FISA specifically then allows you to conduct electronic
intelligence—excuse me, electronic surveillance within America on
Americans?

Attorney General GONZALES. I believe that in Section 109 it talks
about persons not engaging in electronic surveillance under color of
law except as authorized by statute. I may not have it exactly
right. We believe that that is the provision in the statute which al-
lows us to rely upon the authorization of the use of military force.

Now, you may say, well, I disagree with that construction That
may be so. There may be other constructions that may be fairly
possible. We believe this is a fairly possible reading of FISA, and
as the Supreme Court has said, under the Canon of Constitutional
Avoidance, if you have two possible constructions of a statute and
one would result in raising a constitutional issue, if the other inter-
pretation is one that is fairly possible, that is the interpretation
that must be applied. And if you reject our interpretation of FISA,
Senator, then you have a situation where you have got an Act of
Congress in tension with the President’s constitutional authority as
Commander in Chief. And the Supreme Court has said when that
happens, you go with another interpretation if it is a fair applica-
tion, and that is what we have done here.

Senator FEINSTEIN. Could you check your citation? I just read
1109,1r1and I do not believe it says that. We will talk about that after
unch.

Attorney General GONZALES. Yes, ma’am.

Senator FEINSTEIN. Let me go on and tell you why it is a slippery
slope. Senator Kennedy asked you about first-class mail, has it
been opened, and you declined answering. Let me ask this way:
Has any other secret order or directive been issued by the Presi-
dent or any other senior administration official which authorizes
conduct which would otherwise be prohibited by law? Yes or no will
do.

Attorney General GONZALES. Senator, the President has not au-
thorized any conduct that I am aware of that is in contravention
of law.

Senator FEINSTEIN. Has the President ever invoked this author-
ity with respect to any activity other than NSA surveillance?

Attorney General GONZALES. Again, Senator, I am not sure how
to answer that question. The President has exercised his authority
to authorize this very targeted surveillance of international com-
munications of the enemy. I am sorry. Your question is?

Senator FEINSTEIN. Has the President ever invoked this author-
ity with respect to any activity other than the program we are dis-
cussing, the NSA surveillance—

Attorney General GONZALES. Senator, I am not comfortable going
down the road of saying yes or no as to what the President has or
has not authorized. I am here—

Senator FEINSTEIN. OK. That is fine. I just want to ask some oth-
ers. If you don’t want to answer them, don’t answer them.

Attorney General GONZALES. Yes, ma’am.
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Senator FEINSTEIN. Can the President suspend the application of
the Posse Comitatus Act?

Attorney General GONZALES. Of course, Senator, that is not what
is at issue here.

Senator FEINSTEIN. I understand that.

Attorney General GONZALES. This is not about law enforcement.
This is about foreign intelligence.

Senator FEINSTEIN. I am asking questions. You choose not to an-
swer it?

Attorney General GONZALES. Yes, ma’am.

Senator FEINSTEIN. OK. Can the President suspend, in secret or
otherwise, the application of Section 503 of the National Security
Act, which states that no covert action may be conducted which is
intended to influence United States political processes, public opin-
ion, policies, or media? In other words, can he engage in otherwise
illegal propaganda?

Attorney General GONZALES. Senator, let me respond to—this
will probably be my response to all your questions of these kinds
of hypotheticals. The question as to whether or not Congress can
pass a statute that is in tension with a President’s constitutional
authority, those are very, very difficult questions. And for me to
answer those questions sort of off the cuff I think would not be re-
sponsible. I think that, again, we have got—

Senator FEINSTEIN. OK. That is fine. I don’t want to argue with
you. All T am trying to say is this is a slippery slope. Once you do
one, there are a whole series of actions that can be taken, and I
suspect the temptations to take them are very great. We are either
a Nation that practices our rule of law or we are not.

Has any Supreme Court case since FISA held that the President
can wiretap Americans once Congress has passed a law forbidding
this without warrant?

Attorney General GONZALES. I think the only case that comes to
mind that is really pertinent would be the 2002 case, In re Sealed
Case, by the FISA Court of Review where, while the court did not
decide this issue, the court acknowledged that every case that has
considered this has found that the President has the inherent au-
thority. And assuming that to be true, that court said that FISA
could not encroach upon those authorities, those constitutional in-
herent authorities.

Senator FEINSTEIN. My time is up. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Feinstein.

Senator Sessions?

Senator SESSIONS. Thank you.

Attorney General Gonzales, I believe you have faithfully fulfilled
your responsibility to give your best honest answers to the ques-
tions so far. I think they have been very effective. If people have
listened, I think they will feel much better about the program that
the President has authorized and that you are explaining, because
some of the news articles in particular gave the impression that
there is widespread wiretapping of American citizens in domestic
situations, and in every instance there is an international call.
Most of us by plain language would understand “international” to
be different from “domestic,” and the President has limited this to
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international calls in which one or more parties are connected to
al Qaeda. Is that correct?

Attorney General GONZALES. Sir, the program that I am talking
about today, yes, is limited to international calls.

Senator SESSIONS. And I am sorry that there are those who
would suggest that in previous testimony you may have not been
truthful with the Committee. I don’t believe that is your reputa-
tion. I don’t believe that is fair. I think you have a good answer
to any of those charges. And I also think it is unfortunate that we
are in a position where, when the President is talking about the
PATRIOT Act, just like we talked about the PATRIOT Act through-
out the debate on the PATRIOT Act, we insisted that it did not au-
thorize non-warrant wiretaps or searches. That is what we said
about the PATRIOT Act, because it did not. So don’t you think it
is unfair to mix classified international surveillance issues with the
PATRIOT Act debate?

Attorney General GONZALES. Well, Senator, I don’t know if it is
my place to characterize whether it is fair or unfair. I do believe
that there is a difference, certainly in practice, and a difference rec-
ognizing the course between domestic surveillance and inter-
national surveillance.

Senator SESSIONS. Well, I think it is important for us to remem-
ber the world is hearing this, and so we have people suggesting
that the Attorney General of the United States and the President
of the United States are deliberately lying. And it is not fair. It is
not accurate. It is not true. So I think that is important.

With regard to the briefing of Congress, the eight members that
have been designated to receive highly secret information were
briefed on this program, were they not, Attorney General Gonzales?

Attorney General GONZALES. Sir, from the outset, the bipartisan
leadership of the Intel Committees have been briefed in great de-
tail about this, and there have also, in addition, been fewer brief-
ings with respect to the bipartisan congressional leadership.

Senator SESSIONS. I would just note that, of course, there are
eight that hold those positions, but since the beginning of the pro-
gram, at least 15 individuals have been in and out of those posi-
tions, including Tom Daschle, Bob Graham, and Dick Gephardt,
who are no longer in Congress, but were presumably part of that
process and were aware of it and participated in passing the FISA
Act and believed that it was correct to go forward. I don’t think
they were hot-boxed or forced into this. I believe they weighed
these issues based on what they thought the national interest was
and what the law was, and they made their decision not to object
to this program. And there has been no formal objection by any of
those members to this program, and I think it is unfair to suggest
that the President has acted in secret without informing key Mem-
bers of Congress about this highly classified program.

Attorney General GONZALES. Senator, of course, I cannot speak
for the Members of Congress, but to my knowledge, no one has as-
serted the program should be stopped.

Senator SESSIONS. I thought about the Super Bowl. There was
some reference to the intense security around that event, that po-
lice and Secret Service and every available Federal and, I guess,
State agency that could be brought into that were intensely aware
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that there could be an attack on the Super Bowl or any other major
public event like that. But the Super Bowl would be a prime target,
would you not agree, of the al Qaeda types?

Attorney General GONZALES. Clearly, we would have concerns
that events like the Super Bowl would be ones that would be at-
tractive to al Qaeda.

Senator SESSIONS. And intelligence is valuable to that. I mean,
that is the key to it, and that is what we are trying to gather, and
everybody understood after 9/11 that our failure was not in the ca-
pability to stop people; it was our capability to identify them. This
program seems to me to be a step forward in our ability to identify
them, and I believe, as you have explained it, it is consistent with
our laws.

With regard to statutory construction and how we should con-
strue it, people have made the point that it is a general principle
that a specific statute might control over a general statute. But
isn’t it true that if a general statute clearly contemplates certain
actions, and it cannot be effective without those actions, then it will
overrule the more specific earlier statute?

Attorney General GONZALES. Depending on the circumstances,
that would certainly be true, Senator. I might just also remind peo-
ple when you are talking about general statutes versus specific
statutes, this same argument was raised in connection with the
Hamdi case. We had a specific statute that said no American cit-
izen could be detained except as otherwise authorized by statute.
And the Supreme Court said the authorization to use military
force, even though it may have been characterized by some as a
broad grant of authority, nonetheless, that was sufficient to over-
ride the prohibition in 4001(a).

Senator SESSIONS. I think that is absolutely critical. I believe the
Hamdi case is a pivotal authority here. After FISA, after the au-
thorization of force against al Qaeda, an American citizen was de-
tained without trial, and the Supreme Court of the United States
held that since it was part of a military action in wartime, that
person could be held without trial as an incident to the authoriza-
tion of force. Would you not agree that listening in on a conversa-
tion is less intrusive than putting an American citizen in jail?

Attorney General GONZALES. It would certainly seem to me that
it would be less intrusive. Just for the record, the language that
I keep referring to, “fundamental incident of waging war,” was
from Justice O’Connor. It is part of a plurality. And, of course, Jus-
tice Thomas in essence would have felt the President had the in-
herent authority under the Constitution to detain an American cit-
izen.

So I just want to make sure that we are accurate in the way we
describe the decisions by the court.

Senator SESSIONS. Well, you have been very careful about those
things, and we appreciate that.

With regard to history, you made reference to history. Isn’t it
true—of course—that President Washington instructed his army to
find ways to intercept letters from British operatives? President
Lincoln ordered warrantless tapping of telegraph lines, telegraph
communications during the Civil War to try to identify troop move-
ments of the enemy?
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Is it true that President Wilson authorized the military to inter-
cept all telephone and telegraph traffic going into and out of the
United States?

Attorney General GONZALES. That is correct.

Senator SESSIONS. And that President Roosevelt instructed the
government to use listening devices to learn the plans of spies in
the United States and that he gave the military the authority to
access, without review, without warrant, all telecommunications
“passing between the United States and any foreign country.”

Attorney General GONZALES. That is correct, sir.

Senator SESSIONS. What I would say to my colleagues and to the
American people is, under FISA and other standards that we are
using today, we have far more restraints on our military and the
executive branch than history has demonstrated. We have abso-
lutely not—we are not going hog wild restraining American lib-
erties. In fact, the trend has been to provide more and more protec-
tions, and there can be a danger that we go too far in that and
allow sleeper cells in this country to operate in a way that they are
successful in killing American citizens that could have been inter-
cepted and stopped.

Attorney General GONZALES. Of course, Senator, we are doing ev-
erything we can to ensure that that does not happen.

Senator SESSIONS. But when you do domestic—well, I will not go
into that.

I want to ask you this question about President Clinton’s admin-
istration ordering several warrantless searches on the home and
property of an alleged spy, Aldrich Ames. Actually, he was con-
victed. Isn’t that true? It also authorized a warrantless search of
the Mississippi home of a suspected terrorist financier. And the
Deputy Attorney General, Jamie Gorelick, the second in command
of the Clinton Department of Justice, said this: “[Tlhe President
has inherent authority to conduct warrantless physical searches for
foreign intelligence purposes,” and “the rules and methodology for
criminal searches are inconsistent with the collection of foreign in-
telligence and would unduly frustrate the President in carrying out
his foreign intelligence responsibilities.”

éxre? those comments relevant to the discussion we are having
today?

Attorney General GONZALES. As I understand it, that was her
testimony, and I think there was an acknowledgment of the Presi-
dent’s inherent constitutional authority.

Now, of course, some would rightly say that in response to that,
FISA was changed to include physical searches, and so the ques-
tion is—again, that tees up, I think, a difficult constitutional issue,
whether or not—can the Congress constitutionally restrict the abil-
ity of the President of the United States to engage in surveillance
of the enemy during a time of war? And, fortunately, I don’t think
we need to answer that question. I think in this case the Congress
has authorized the President to use all necessary and appropriate
force, which would include electronic surveillance of the enemy.

Senator SESSIONS. But Deputy Attorney General Gorelick in the
Clinton administration defended these searches. She asserted it
was a constitutional power of the President, and this was in a pe-
riod of peace, not even in war. Isn’t that correct?



53

Attorney General GONZALES. That is correct.

Senator SESSIONS. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Sessions.

We will now take a luncheon break, and we will resume at 1:45.

[Whereupon, at 12:35 p.m., the Committee recessed, to reconvene
at 1:45 p.m., this same day.]

AFTERNOON SESSION [1:45 P.M.]

Chairman SPECTER. It is 1:45. The Committee prides itself on
being prompt, and we thank you, Mr. Attorney General, for being
prompt in coming back.

I think the hearings have been very productive. We’ve had full
attendance, or almost full attendance, and I think the other Sen-
ators who could not be here early have an excuse—it is unusual to
have Monday morning session for the U.S. Senate. And we have
done that because this Committee has been so busy. We have as-
bestos reform legislation, which Senator Leahy and I are cospon-
soring, which is coming to the floor later today and we have had
a full platter with the confirmation of Justice Alito. We wanted to
have this hearing at an early date and this was the earliest we
could do, given the intervening holidays after the program was an-
nounced back on December 16th.

We anticipated a full day of hearings and at least two rounds,
and it is apparent to me at this point that we are not going to be
able to finish today within a reasonable time. Senator Feingold is
nodding in the affirmative. That is the first time I have got him
to nod in the affirmative today, so you see we are making some
progress. But I do believe there will be a full second round. We
don’t function too well into the evening. If we have to, we do, but
it is difficult for the witness. I have conferred with the Attorney
General, who has graciously consented to come back on a second
day. So we will proceed through until about 5 o’clock this afternoon
and then we will reschedule for another day. By that time, every-
body will have had a first round, and it will give us the time to
digest what we have heard. Then we will continue on a second day.

Senator Feingold, you are recognized.

Senator FEINGOLD. Good afternoon, Mr. Attorney General and
Mr. Chairman.

Let me say, of course, we have a disagreement, Mr. Chairman,
about whether this witness should have been sworn, and that is a
serious disagreement. But let me nod in an affirmative way about
your Pittsburgh Steelers, first of all.

[Laughter.]

Chairman SPECTER. Green Bay—

Senator FEINGOLD. Green Bay will be back.

Senator SPECTER. With Green Bay out of it, why not root for the
Steelers, Senator Feingold?

S}elznator LEAHY. That is why we didn’t have the hearing last
night.

Senator FEINGOLD. Well, I understood that. I was curious about
that.

Chairman SPECTER. Reset the clock at 10 minutes.

[Laughter.]

Chairman SPECTER. I was only kidding.
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Senator FEINGOLD. Let me also say, Mr. Chairman, despite our
disagreement about the swearing-in issue, that I praise you for
your candor and your leadership on this issue and for holding this
hearing and the other hearings you may be holding.

I also want to compliment some of my colleagues on the other
side of the aisle for their candor on this issue already, publicly.
People like Senator DeWine, Senator Graham, Senator Brownback.
Maybe they don’t want me to mention their names, but the fact is
they have publicly disputed this fantasy version of the justification
of this based on the Afghanistan Resolution. It is a fantasy version
that no Senator, I think, can actually believe that we authorized
this wiretapping.

So the fact is, this can and should be a bipartisan issue. I see
real promise for this being a bipartisan issue, and it should be. But
the problem here is that what the administration has said is that
when it comes to national security, the problem is that the Demo-
crats have a pre-9/11 view of the world.

Well, let me tell you what I think the problem is. The real prob-
lem is that the President seems to have a pre-1776 view of the
world. That is the problem here. All of us are committed to defeat-
ing the terrorists who threaten our country, Mr. Attorney General.
It is, without a doubt, our top priority. In fact I just want to read
again what you said: “As the President has said, if you are talking
with al Qaeda, we want to know what you're saying.” Absolutely
right. No one on this Committee, I think no one in this body be-
lieves anything other than that. I want to state it as firmly as I
can.

But I believe that we can and must do that without violating the
Constitution or jeopardizing the freedoms on which this country
was founded. Our forefathers fought a revolution, a revolution to
be free from rulers who put themselves above the law. And I have
to say, Mr. Chairman, I think this administration has been vio-
lagcing the law and is misleading the American people to try to jus-
tify it.

This hearing is not just a hearing about future possible solutions.
That is fine to be part of the answer and part of the hearing. This
gearing, Mr. Chairman, is also an inquiry into possible wrong-

oing.

Mr. Attorney General, there have already been a few mentions
today of your testimony in January of 2005, your confirmation
hearing. I am going to ask you a few quick, simple and factual
questions, but I want to make it clear that I don’t think this hear-
ing is about our exchange or about me or what you said to me in
particular. I am concerned about your testimony at that time be-
cause I do believe it was materially misleading. But I am even
more concerned about the credibility of your administration, and I
am even more concerned than that about the respect for the rule
of law in this country. So that is the spirit of my questions.

Mr. Attorney General, you served as White House Counsel from
January 2001 until you became Attorney General in 2005. On Jan-
uary 6, 2005, you had a confirmation hearing for the Attorney Gen-
eral position before this Committee. Mr. Attorney General, you tes-
tified under oath at that hearing, didn’t you?

Attorney General GONZALES. Yes, sir.
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Senator FEINGOLD. And, sir, I don’t mean to belabor the point,
but just so the record is clear, did you or anyone in the administra-
tion ask Chairman Specter or his staff that you not be put under
oath today?

Attorney General GONZALES. Senator, I have already indicated
for the record, the Chairman asked my views about being sworn in
and I said I had no objection.

Senator FEINGOLD. But did anyone, you or anyone in the admin-
istration, ask the Chairman to not have you sworn?

Attorney General GONZALES. Sir, not to my knowledge.

Chairman SPECTER. The answer is no.

Senator FEINGOLD. That’s fine.

At the time you testified in January of 2005, you were fully
aware of the NSA program, were you not?

Attorney General GONZALES. Yes, sir.

Senator FEINGOLD. You were also fully aware at the time you
testified that the Justice Department had issued a legal justifica-
tion for the program. Isn’t that right?

Attorney General GONZALES. Yes, there had been legal analysis
performed by the Department of Justice.

Senator FEINGOLD. And you as White House Counsel agreed with
that legal analysis, didn’t you?

Attorney General GONZALES. I agreed with the legal analysis,
yes.

Senator FEINGOLD. And you had signed off on the program,
right?

Attorney General GONZALES. Yes. I do believe the President—I
did believe at the time that the President has the authority to au-
thorize this kind of—

Senator FEINGOLD. And you had signed off on that legal opinion.
And yet, when I specifically asked you at the January 2005 hearing
whether in your opinion the President can authorize warrantless
surveillance notwithstanding the foreign intelligence statutes of
this country, you didn’t tell us yes. Why not?

Attorney General GONZALES. Sir, I believe your question, the hy-
pothetical you posed—and I do consider it a hypothetical—which is
whether or not had the President authorized activity, and specifi-
cally electronic surveillance, in violation of the laws—and I have
tried to make clear today that in the legal analysis in the white
paper, the position of the administration is, is that we—the Presi-
dent has authorized electronic surveillance in a manner that is to-
tally consistent, not in violation, not—not overriding provisions of
FISA, but totally consistent with FISA.

Senator FEINGOLD. Mr. Attorney General, certainly it was not a
hypothetical, as we now know.

Attorney General GONZALES. Your—Senator, your question was
whether or not the President had authorized certain conduct in vio-
lation of law. That was a hypothetical.

Senator FEINGOLD. My question was whether the President could
have authorized this kind of wiretapping.

Attorney General GONZALES. In violation of the criminal statutes.
And our position is and has been, is that no, this is not in violation
of the criminal statutes. FISA cannot be—
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Senator FEINGOLD. You said the question was merely hypo-
thetical and that—Look, this is what you said: It’'s not the policy
or the agenda of this President to authorize actions that would be
in contravention of our criminal statutes. And when you said that,
you knew about this program. In fact, you just told me that you
had approved it and you were aware of the legal analysis to justify
it. You wanted this Committee and the American people to think
that this kind of program was not going on. But it was. And you
knew that. And I think that is unacceptable.

Attorney General GONZALES. Senator, your question was whether
or not the President had authorized conduct in violation of law, and
I—

Senator FEINGOLD. The question was whether the President—

Attorney General GONZALES [continuing]. And I have laid out—
I have—

Senator FEINGOLD. Mr. Attorney General, my question was
whether the President would have the power to do that.

Attorney General GONZALES. And Senator, the President has not
authorized conduct in violation of our criminal statutes. We have
laid out a 42-page analysis of our legal position here. The authori-
ties the President has exercised are totally consistent with the
criminal provision. The primary criminal provision in FISA is Sec-
tion 109.

Senator FEINGOLD. I have heard all your arguments. But I want
to get back to your testimony, which frankly, Mr. Attorney General,
anybody that reads it basically realizes you were misleading this
Committee. You could have answered the question truthfully. You
could have told the Committee that, yes, in your opinion, the Presi-
dent has that authority. By simply saying the truth, that you be-
lieve the President has the power to wiretap Americans without a
warrant, would not have exposed any classified information.

My question wasn’t whether such illegal wiretapping was going
on. Like almost everyone in Congress, I didn’t know, of course,
about the program then. It wasn’t even about whether the adminis-
tration believed that the President has this authority. It was a
question about your view of the law—about your view of the law—
during a confirmation on your nomination to be attorney general.

So of course if you had told the truth, maybe that would have
jeopardized your nomination. You wanted to be confirmed. And so
you let a misleading statement about one of the central issues of
your confirmation, your view of Executive power, stay on the record
until the New York Times revealed the program.

Attorney General GONZALES. Senator, I told the truth then, I am
telling the truth now. You asked about a hypothetical situation of
the President of the United States authorizing electronic surveil-
lance in violation of our criminal statutes. That has not occurred.

Senator FEINGOLD. Mr. Chairman, I think the witness has taken
mincing words to a new high. No question in my mind that when
you answered the question was a hypothetical, you knew it was not
a hypothetical and you were under oath at the time.

Let me switch to some other misrepresentations.

Chairman SPECTER. Wait a minute. Do you care to answer that
Attorney General Gonzales?
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Attorney General GONZALES. Senator, as I have stated before,
what I said was the truth then, it is the truth today. The President
of the United States has not authorized electronic surveillance in
violation of our criminal statutes. We have laid out in great detail
our position that the activities are totally consistent with the crimi-
nal statute.

Senator FEINGOLD. All you had to do, Mr. Attorney General, was
indicate that it was your view that it was legal. That was what my
question was. I would have disagreed with your conclusion. But
that is not what you said, and you referred to this as merely a hy-
pothetical.

Mr. Attorney General, the administration officials have been very
misleading in their claims in justifying the spying program. To
make matters worse, last week in the State of the Union the Presi-
dent repeated some of these claims. For one thing, the President
said that his predecessors have used the same constitutional au-
thority that he has.

Isn’t it true that the Supreme Court first found that phone con-
versations are protected by the Fourth Amendment in the 1967
Katz case?

Attorney General GONZALES. Yes, in the 1967 Katz case, the Su-
preme Court did find that telephone conversations are covered by
the Fourth Amendment.

Senator FEINGOLD. So when the Justice Department points to
Presidents Wilson and Roosevelt’s actions, those are really irrele-
vant, aren’t they?

Attorney General GONZALES. Absolutely not, Senator. I think
that they are important in showing that Presidents have relied
upon their constitutional authority to engage in warrantless sur-
veillance of the enemy during a time of war. The fact that the
Fourth Amendment may apply doesn’t mean that a warrant is nec-
essarily required in every case. As you know, there is jurisprudence
of the Supreme Court regarding special needs—normally in the na-
tional security context, outside of the ordinary criminal law con-
text, where, because of the circumstances, searches without war-
rants would be justified.

Senator FEINGOLD. Mr. Chairman, my time is up. I will continue
this line of questioning later.

Chairman SPECTER. Thank you very much, Senator Feingold.

Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman.

I would like to congratulate you also for having these hearings.
I think what we are talking about is incredibly important for the
country in terms of the future conduct of wars and how we relate
constitutionally to each other, and personally how we relate. I find
your testimony honest, straightforward. Your legal reasoning is
well articulated. I don’t agree with it all.

About hiding something about this program, is it not true that
the Congress has been briefed extensively, at least a small group
of Congressmen and Senators about this program?

Attorney General GONZALES. Senator, I have not been present, as
I have testified before, at all of the briefings. But in the briefings
that I have been present, the briefings were extensive, the briefings
were detailed. Members—certain—members who were present at
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the briefing were given an opportunity to ask questions, to voice
concerns.

Senator GRAHAM. And if any member of this body believes that
you have done something illegal, they could put in legislation to
terminate this program, couldn’t they? Isn’t that our power?

Attorney General GONZALES. Certainly, Senator, it—

Senator GRAHAM. Well, I would think if you believed our Presi-
dent was breaking the law, you would have the courage of your
convictions and you would bring—you would stop funding for it.

Now, it seems to me there are two ways we can do this. We can
argue what the law is, we can argue if it was broken, we can play
a political dance of shirts v. skins, or we can find consensus as to
what the law should be—and I associate myself with Senator
DeWine as to what I think it should be. In a dangerous and dif-
ficult time for our country, I choose inquiry versus inquisition, col-
laboration versus conflict.

To me, there are two big things that this Congress faces and this
President faces. In all honesty, Mr. Attorney General, the statutory
force resolution argument that you are making is very dangerous
in terms of its application for the future. Because if you overly in-
terpret the force resolution—and I will be the first to say when I
voted for it, I never envisioned that I was giving to this President
or any other President the ability to go around FISA carte blanche.

And you are right, it is not my intent; it is the letter of the reso-
lution. What I am saying is that if you came back next time, or the
next President came back to this body, there would be a memory
bank established here and I would suggest to you, Mr. Attorney
General, it would be harder for the next President to get a force
resolution if we take this too far and the exceptions may be a mile
long. Do you share my concern?

Attorney General GONZALES. I understand your concern, Senator.

Senator GRAHAM. Thank you. I appreciate that.

So that is just a comment about the practical application of
where we could go one day if we over-interpret. Because the offer
is on the table. Let’s make sure we have understanding, because
if we have the same understanding between the executive, the leg-
islative, and the judicial branch, our enemy is weaker and we are
stronger.

Now to the inherent authority argument. Taken to its logical con-
clusion, it concerns me that it could basically neuter the Congress
and weaken the courts. I would like to focus a minute on the inher-
ent-authority-of-the-President-during-a-time-of-war concept. I will
give you a hypothetical and you can answer it if you choose to, and
I understand if you won’t.

There is a detainee in our charge, an enemy prisoner, a high-
value target. We believe, reasonably believe that this person pos-
sesses information that could save millions or thousands of Amer-
ican lives. The President as Commander in Chief tells the military
authorities in charge you have my permission, my authority, I am
ordering you to do all things necessary, and these five things I am
authorizing. Do it because I am Commander in Chief and we have
to protect the country.

There is a preexisting statute on the book, passed by the Con-
gress, called the Uniform Code of Military Justice. And it tells our
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troops that if you have a prisoner in your charge, you are not to
do these things. And they are the same five things.

What do we do?

Attorney General GONZALES. Well, of course, Senator, the Presi-
dent has already said that we are not going to engage in torture.
He has made that—that is a categorical statement by the Presi-
dent. As to whether or not the statute that you referred to would
be constitutional, these kinds of questions are very, very difficult.

One could make the argument, for example, that the provision in
the Constitution that talks about Congress under section 8 of Arti-
cle I, giving Congress the specific authority to make rules regard-
ing captures, that that would give Congress the authority to legis-
late in this area.

Now, there is some disagreement among scholars about what
“captures” means—

Senator GRAHAM. And I will tell you, it is talking about ships.
It is not talking about people. But it is clear to me that the Con-
gress has the authority to regulate the military, to fund the mili-
tary. And the Uniform Code of Military Justice is a statutory
scheme providing guidance, regulation, and punishment to the
military that the Congress passes.

Attorney General GONZALES. That would probably—I think most
scholars would say that would fall under that—the clause in sec-
tion 8 of Article I giving the Congress the authority to pass rules
regarding Government and regulation of the Armed Forces.

Senator GRAHAM. And I would agree with those scholars. And the
point I am trying to say is that we can tell our military don’t you
do this to a detainee, and you as Commander in Chief can tell the
military we have to win the war, we have to protect ourselves.
Now, what I am trying to say is that I am worried about the person
in the middle here. Because if we had adopted the reasoning of the
Bybee memo—that has been repudiated, appropriately—the point I
was trying to make at your confirmation hearing is that the legal
reasoning used in determining what torture would be under the
Convention of Torture or the torture statute not only was strained
and made me feel uncomfortable, it violated an existing body of law
that was already on the books called the Uniform Code of Military
Justice. If a military member had engaged in the conduct outlined
by the Bybee memo, they could have been prosecuted for abusing
a detainee because it is a crime in the military, Mr. Attorney Gen-
eral, for a guard to slap a prisoner, much less have something
short of major organ failure.

This is really a big deal for the people fighting the war. And if
you take your inherent-authority argument too far, then I am real-
ly concerned that there is no check and balance. And when the Na-
tion is at war, I would argue, Mr. Attorney General, you need
checks and balances more than ever, because within the law we
put a whole group of people in jail who just looked like the enemy.

Attorney General GONZALES. Senator, if I could just respond. I
am not—maybe I haven’t been as precise with my words as I might
have been. I don’t think I have talked about inherent exclusive au-
thority. I have talked about inherent authority under the Constitu-
tion in the Commander in Chief. Congress, of course, and I have
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said in response to other questions, they have a constitutional role
to play also during a time of war.

Senator GRAHAM. We coexist.

Now, can I get to the FISA statute in 2 minutes here? And I hope
we do have another round, because this is very important. I am not
here to accuse anyone of breaking the law; I want to create law
that \évill help people fighting the war know what they can and
can’t do.

The FISA statute, if you look at the legislative language, they
made a conscious decision back in 1978 to resolve this two-lane de-
bate. There are two lanes you can go down as Commander in Chief.
You can act with the Congress and you can have inherent author-
ity as Commander in Chief. The FISA statute said, basically, this
is the exclusive means to conduct foreign surveillance where Amer-
ican citizens are involved. And the Congress, it seems to me, gave
you a one-lane highway, not a two-lane highway. They took the in-
herent-authority argument, they thought about it, they debated it,
and they passed a statute—if you look at the legislative language—
saying this shall be the exclusive means. And it is different than
1401.

So I guess what I am saying, Mr. Attorney General, if I buy your
argument about FISA, I can’t think of a reason you wouldn’t have
the authority ability, if you chose to, to set aside the statute on tor-
ture if you believed it impeded the war effort.

Attorney General GONZALES. Well, Senator, whether or not we
set aside a statute, of course, is not—

Senator GRAHAM. But inherent authority sets aside the statute.

Attorney General GONZALES. That is not what we are talking
about here. We don’t need to get to that tough question.

Senator GRAHAM. If you don’t buy the force resolution argument,
if we somehow magically took that off the table, that is all you are
left with is inherent authority. And Congress could tomorrow
change that resolution. And that is dangerous for the country if we
get in a political fight over that.

All T am saying is the inherent-authority argument in its applica-
tion, to me, seems to have no boundaries when it comes to execu-
tive decisions in a time of war. It deals the Congress out, it deals
the courts out and, Mr. Attorney General, there is a better way.
And in our next round of questioning we will talk about that better
way.

Attorney General GONZALES. Sir, can I simply make one quick
response, Mr. Chairman?

Chairman SPECTER. You may respond, Attorney General.

Attorney General GONZALES. Well, the fact that the President,
again, may have inherent authority doesn’t mean that Congress
has no authority in a particular area. And we look at the words of
the Constitution and there are clear grants of authority to the Con-
gress in a time of war. And so if you are talking about competing
constitutional interests, that is when you get into sort of the third
part of the Jackson analysis.

Senator GRAHAM. That is where we are at right now.

Attorney General GONZALES. I don’t believe that is where we are
at right now, sir.

Senator GRAHAM. That is where you are at with me.
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Attorney General GONZALES. Sir, even under the third part of the
Jackson analysis—and I haven’t done the detailed work that obvi-
ously these kinds of questions require. These are tough questions,
but I believe that the President does have the authority under the
Constitution.

Chairman SPECTER. Thank you, Senator Graham.

Senator Schumer.

Senator SCHUMER. Thank you, Mr. Chairman.

And General Gonzales, I just want to make a couple of points
that are important to keep in mind as we ask you questions. First,
we all support a strong, robust, and vigorous national security pro-
gram. Like everyone else in this room, I want the President to have
all the legal tools he needs as we work together to keep our Nation
safe and free, including wiretapping. And I appreciate the difficult
job you and the President have balancing security and liberty. That
is not an easy one.

But I firmly believe that we can have both security and rule of
law. And I am sure you agree with that, General Gonzales, don’t
you?

Attorney General GONZALES. Yes, Senator.

Senator SCHUMER. And that is what distinguishes us from so
many other nations, including our enemies. Is that correct?

Attorney General GONZALES. That is correct.

Senator SCHUMER. Now, the first job of Government is to protect
our security, and everyone on this Committee supports that. But
another important job of Government is to enforce the rule of law,
because the temptation to abuse the enormous power of the Gov-
ernment is very real. That is why we have checks and balances.
They are at the fulcrum of our democracy. You agree with that?

Attorney General GONZALES. I agree with that, Senator.

Senator SCHUMER. I have to say, by the way, that is why I am
disappointed that Chairman Specter wouldn’t let us show the clip
of the President’s speech. Senator Specter said that the transcript
speaks for itself. But seeing the speech with its nuances is actually
very different from reading the record. And when you watch the
speech, it seems clear that the President isn’t simply talking about
roving wiretaps, he is talking about all wiretaps. Because the fact
that you don’t wiretap citizens without a warrant has been a bed-
rock of American principles for decades.

Nonetheless, having said that, I am gratified that these hearings
have been a lot less partisan than the previous ones we held in this
room. And many Republican colleagues have voiced concerns about
the administration policy. I want to salute my Republican col-
leagues for questioning some of these policies—Chairman Specter
and Senator DeWine, Senator Brownback, Senator Graham, and
others. But it is not just Republican Senators who seriously ques-
tion the NSA program, but very high-ranking officials within the
administration itself.

Now, you have already acknowledged that there were lawyers in
the administration who expressed reservations about the NSA pro-
gram. There was dissent. Is that right?

Attorney General GONZALES. Of course, Senator. This, as I indi-
cated, these—this program implicates some very difficult issues.
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The war on terror has generated several issues that are very, very
complicated.

Senator SCHUMER. Understood.

Attorney General GONZALES. Lawyers disagree.

Senator SCHUMER. I concede all those points.

Let me ask you about some specific reports. It has been reported
by multiple news outlets that the former number two man in the
Justice Department, the premier terrorism prosecutor, Jim Comey,
expressed grave reservations about the NSA program and at least
once refused to give it his blessing. Is that true?

Attorney General GONZALES. Senator, here is a response that I
feel that I can give with respect to recent speculation or stories
about disagreements. There has not been any serious disagree-
ment, including—and I think this is accurate—there has not been
any serious disagreement about the program that the President
has confirmed. There have been disagreements about other matters
regarding operations, which I cannot get into. I will also say—

Senator SCHUMER. But there was some—I am sorry to cut you
off, but there was some dissent within the administration, and Jim
Comey did express at some point—that is all I asked you—some
reservations.

Attorney General GONZALES. The point I want to make is that,
to my knowledge, none of the reservations dealt with the program
that we are talking about today. They dealt with operational capa-
bilities that we are not talking about today.

Senator SCHUMER. I want to ask you again about them, just we
have limited time.

Attorney General GONZALES. Yes, sir.

Senator SCHUMER. It has also been reported that the head of the
Office of Legal Counsel, Jack Goldsmith, respected lawyer and pro-
fessor at Harvard Law School, expressed reservations about the
program. Is that true?

Attorney General GONZALES. Senator, rather than going indi-
vidual by individual—

Senator SCHUMER. No, I think we are—this is—

Attorney General GONZALES [continuing]. By individual, let me
just say that I think the differing views that have been the subject
of some of these stories does not—did not deal with the program
that I am here testifying about today.

Senator SCHUMER. But you are telling us that none of these peo-
ple expressed any reservations about the ultimate program. Is that
right?

Attorney General GONZALES. Senator, I want to be very careful
here. Because of course I am here only testifying about what the
President has confirmed. And with respect to what the President
has confirmed, I believe—I do not believe that these DOJ officials
that you are identifying had concerns about this program.

Senator SCHUMER. There are other reports—I am sorry to—I
want to—you are not giving the yes-or-no answer here. I under-
stand that. Newsweek reported that several Department of Justice
lawyers were so concerned about the legal basis for the NSA pro-
gram that they went so far as to line up private lawyers. Do you
know if that is true?

Attorney General GONZALES. I do not know if that is true.
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Senator SCHUMER. Now let me just ask you a question here. You
mentioned earlier that you had no problem with Attorney General
Ashcroft, someone else—I didn’t want to ask you about him; he is
your predecessor—people have said had doubts. But you said that
you had no problem with him coming before this Committee and
testifying when Senator Specter asked. Is that right?

Attorney General GONZALES. Senator, who the Chairman chooses
to call as a witness is up to the Chairman.

Senator SCHUMER. The administration doesn’t object to that, do
they?

Attorney General GONZALES. Obviously, the administration, by
saying that we would have no objection, doesn’t mean that we
would waive any privileges that might exist.

Senator SCHUMER. I understand. I got that.

Attorney General GONZALES. That is up to the Chairman.

Senator SCHUMER. But I assume the same would go for Mr.
Comey, Mr. Goldsmith, and any other individuals: Assuming you
didn’t waive executive privilege, you wouldn’t have an objection to
them coming before this Committee.

Attorney General GONZALES. Attorney-client privilege, delibera-
tive privilege—to the extent that there are privileges, it is up to the
Chairman to decide who he wants to call as a witness. But let me
just say, if we are engaged in a debate about what the law is and
the position of the administration, that is my job and that is what
I am doing here today.

Senator SCHUMER. I understand. And you are doing your job.
And that is why I am requesting, as I have in the past but renew-
ing it here today, reaffirmed even more strongly by your testimony
and everything else, that we invite these people, that we invite
former Attorney General Ashcroft, Deputy Attorney General
Comey, OLC Chair Goldsmith to this hearing and actually compel
them to come if they won’t on their own. And as for privilege, I cer-
tainly—

Chairman SPECTER. If I might interrupt you for just one mo-
ment—

Senator SCHUMER. Please.

Chairman SPECTER [continuing]. And you will have extra time.

Senator SCHUMER. Yes. Thank you.

Chairman SPECTER. I think the record was in great shape where
I left it. If you bring in Attorney General Ashcroft, that is a critical
step.

Senator SCHUMER. Right.

Chairman SPECTER. It wasn’t that I hadn’t thought of Mr. Comey
and Mr. Goldsmith and other people. But I sought to leave the
record with the agreement of the Attorney General to bring in
former Attorney General Ashcroft.

Senator SCHUMER. OK, well, Mr. Chairman, I respect that. I
think others are important as well. But I want to get to the issue
of privilege here.

Chairman SPECTER. I am not saying they aren’t important. I am
just saying what is the best way to get them here.

Senator SCHUMER. OK. Well, whatever way we can I would be
all for.
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On privilege. Because that is going to be the issue even if they
come here, as I am sure you will acknowledge, Mr. Chairman.

I take it you would have no problem with them talking about
their general views on the legality of this program, just as you are
talking about those.

Attorney General GONZALES. Well—

Senator SCHUMER. Not to go into the specific details of what hap-
pened back then, but their general views on the legality of these
programs. Do you have any problem with that?

Attorney General GONZALES. The general views of the program
that the President has confirmed, Senator, that is—again, if we are
talking about the general views of the—

Senator SCHUMER. I just want them to be able to testify as freely
as you have testified here. Because it wouldn’t be fair, if you're an
advocate of administration policies, you have one set of rules, and
if you are an opponent or a possible opponent of administration
policies, you have another set of rules. That is not unfair, is it?

Attorney General GONZALES. Sir, it is up to the Chairman to—

Senator SCHUMER. No, but would you or the administration—you
as the chief legal officer—have any problem with them testifying
in the same way you did about general legal views of the program.

Attorney General GONZALES. I would defer to the Chairman.

Senator SCHUMER. I am not asking you, sir, in all due respect,
I am not asking you what the Chairman thinks. He is doing a good
job here, and I don’t begrudge that one bit.

Attorney General GONZALES. So my answer is I defer—

Senator SCHUMER. I am asking you what the administration
would think in terms of exercising any claim of privilege.

Attorney General GONZALES. And again—

Senator SCHUMER. You are not going to have—I am sorry here—
you are not going to have different rules for yourself, an adminis-
tration advocate, than for these people who might be administra-
tion dissenters in one way or another, are you?

Attorney General GONZALES. Sir, I don’t know if you are asking
me what are they going to say—

Senator SCHUMER. I am not asking you that. Would the rules be
the same? I think you can answer that yes or no.

Attorney General GONZALES. If they came to testify?

Senator SCHUMER. Correct.

Attorney General GONZALES. Well, sir, the client here is the
President of the United States. I am not sure it is in my place to
offer—

Senator SCHUMER. Or his chief—

Attorney General GONZALES [continuing]. Offer a position or my
recommendation to you about what I might recommend to the
President of the United States.

Senator SCHUMER. But what would be—

Attorney General GONZALES. It would not be appropriate here.

Senator SCHUMER. I just am asking you as a very fine, well-edu-
cated lawyer: Should or could the rules be any different for what
you are allowed to say with privilege hovering over your head, and
what they are allowed to say with those same privileges hovering
over their heads? Should the rules be any different? If you can’t say
yes to that, then we—you know, then that is fundamentally unfair.
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It is saying that these hearings—or it is saying, really, that the ad-
ministration doesn’t have the confidence to get out the whole truth.

Attorney General GONZALES. Sir, my hesitation is, is quite frank-
ly I haven’t thought recently about the issue about former employ-
ees coming to testify about their legal analysis or their legal rec-
ommendations to their client. And that is the source of my hesi-
tation.

Senator SCHUMER. I was just—my time—

Chairman SPECTER. Senator Schumer, take 2 more minutes, for
my interruption.

Senator SCHUMER. Well, thank you, Mr. Chairman.

Chairman SPECTER. Providing you move to another subject.

Senator SCHUMER. Well, OK.

[Laughter.]

Senator SCHUMER. I just—again, I think this is very important,
Mr. Chairman.

Chairman SPECTER. Oh, I do, too.

Senator SCHUMER. And I think you would agree.

Chairman SPECTER. If this were a court room, I would move to
strike all your questions and his answers because the record was
so much better off before.

Senator SCHUMER. Well, I don’t buy that, Mr. Chairman.

Chairman SPECTER. But take 2 more minutes on the conditions
stated.

Senator SCHUMER. I don’t buy that. I think we have to try to tie
down as much as we can here. OK?

Let me go to another bit of questions here.

You said, Mr. Attorney General, that the AUMF allowed the
President—that is one of the legal justifications, the Constitution—
to go ahead with this program. Now, under your legal theory, could
the Government, without ever going to a judge or getting a war-
rant, search an American’s home or office?

Attorney General GONZALES. Of course, Senator, any authoriza-
tion or activity by the President would be subject to the Fourth
Amendment. What you are talking about—I mean I presume you
are talking about a law enforcement effort—

Senator SCHUMER. Let me interrupt for a minute. Aren’t wire-
taps subject to the Fourth Amendment as well?

Attorney General GONZALES. Of course they are.

Senator SCHUMER. So they are both subject. What would prevent
the President’s theory, your theory, given the danger, given maybe
some of the difficulties, from going this far?

Attorney General GONZALES. Well, sir, it is hard to answer a hy-
pothetical question the way that you have posed it in terms of how
far do the President’s authorities extend. However far they may ex-
tend, Senator, they clearly extend so far as to allow the President
of the United States to engage in electronic surveillance of the
enemy during a time of war.

Senator SCHUMER. Could he engage in electronic surveillance
when the phones calls both originated and ended in the United
States if there were al Qaeda suspects?

Attorney General GONZALES. I think that question was asked
earlier. I have said that I do not believe that we have done the
analysis on that.
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Senator SCHUMER. I did not ask that. I asked what do you think
the theory is?

Attorney General GONZzALES. That is a different situation, Sen-
ator, and again, these kind of constitutional questions, I would—
I could offer up a guess, but these are hard questions.

Senator SCHUMER. Has this come up? Has it happened?

Attorney General GONZALES. Sir, what the President has author-
ized is only international phone calls.

Senator SCHUMER. I understand. Has there been a situation
brought to your attention where there were al Qaeda call—someone
suspected of being part of al Qaeda or another terrorist group call-
ing someone from the United States to the United States?

Attorney General GONZALES. Sir, now you are getting into sort
of operations, and I am not going to respond to that.

Senator SCHUMER. I am not asking any specifics. I am asking
ever.

Attorney General GONZALES. You are asking about how this pro-
gram has operated, and I am not going to answer that question,
sir.

Senator SCHUMER. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Schumer.

Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman. I think your com-
ments, Mr. Chairman, about this not being a court of law are apt,
because I do not think we are going to get resolution about the dis-
agreement among lawyers as to what the legal answer is. But I do
believe it is important to have the hearing and to air the various
points of view.

But I would hope, and I trust, on the lines of what Senator Schu-
mer stated, that there would be a consensus on the Committee and
throughout the Congress that we should use all legal means avail-
able to us to gather actionable intelligence that has to potential of
saving American lives. You certainly would agree with that,
wouldn’t you, General Gonzales?

Attorney General GONZALES. Yes, Senator.

Senator CORNYN. Some have stated the question like this. They
say, “Has the Foreign Intelligence Surveillance Act, which was
passed in 1978, authorized the President to conduct this particular
program?” I have a couple of problems with the question stated in
that way.

Number one, the technology has surpassed what it was in 1978,
so our capacity to gain actionable intelligence has certainly
changed. And the very premise of the question suggests that the
President can only exercise the authority that Congress confers.
When people talk about the law, the law that pertains to this par-
ticular question is not just the Foreign Intelligence Surveillance
Act, but it includes the Constitution and the Authorization for Use
of Military Force; would you agree with that, General Gonzales?

Attorney General GONZALES. Senator, you raise a very important
point. People focus on the Foreign Intelligence Surveillance Act and
say, this 1s what the words say, and that is the end of it. If you
are not following it in total, you are obviously in violation of the
law. That is only the beginning of the analysis. You have to look
to see what Congress has done subsequent to that, and then, of
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course, you have to look at the Constitution. There have been many
statements today about no one is above the law, and I would sim-
ply remind—and I know this does not need to be stated—but no
one is above the Constitution either, not even the Congress.

Senator CORNYN. Clearly, the Supreme Court in the Hamdi case
said what we all know to be the fact, that no President is above
the law. No person in this country, regardless of how exalted their
position may be, or how relatively modest their position may be, we
are all governed by the Constitution and laws of the United States.

Attorney General GONZALES. During my confirmation hearings, I
talked about Justice O’Connor’s statement from Hamdi, that a
state of war is not a blank check for the President of the United
States. I said in my hearings that I agree with that.

Senator CORNYN. General Gonzales, I regret to say that just a
few minutes ago I was watching the “crawler” on a cable news net-
work. It referred to the NSA program as “domestic surveillance,”
which strikes me as a fundamental error in the accuracy of the re-
porting of what is going on here. You made clear that what has
been authorized here is not “domestic surveillance,” that is, start-
ing from and ending in the United States. This is an international
surveillance of known al Qaeda operatives, correct?

Attorney General GONZALES. I think people who call this a do-
mestic surveillance program are doing a disservice to the American
people. It would be like flying from Texas to Poland and saying
that is a domestic flight. We know that is not true. That would be
an international flight. And what we are talking about are inter-
national communications, and so I agree with your point, Senator.

Senator CORNYN. With regard to the Authorization for Use of
Military Force, some have questioned whether it was actually dis-
cussed in Congress whether surveillance of international phone
calls—between al Qaeda overseas and here—was actually in the
minds of individual Members of Congress when they voted to sup-
port the force resolution. It strikes me as odd to say that Congress
authorized the Commander in Chief to capture, to detail, to kill, if
necessary, al Qaeda, but we can’t listen to their phone calls and we
can’t gather intelligence to find out what they are doing in order
to prevent future attacks against the American people.

You have explained the Department of Justice’s legal analysis
with regard to the Hamdi decision—that intelligence is a funda-
mental incident of war. I think that analysis makes good sense.
Here again, I realize we have some very fine lawyers on the Com-
mittee, and there are a lot of lawyers around the country who have
opined on this, some of whom have been negative, some whom have
been positive. I was struck by the fact that John Schmidt, who was
Associate Attorney General during the Clinton Justice Department,
wrote what I thought was an eloquent op-ed piece for the Chicago
Tribune, dated December 21, 2005, agreeing with the administra-
tion’s point of view. But that is only to point out that lawyers, re-
gardless of their party affiliation, have differing views on this
issue. But again, I would hope that what we are engaged in is nei-
ther a partisan debate nor even an ideological debate, but a legal
debate on what the Constitution and laws of the United States pro-
vide for.
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Let me turn to another subject that has caused me a lot of con-
cern, and that is our espionage laws, and the laws that criminalize
the intentional leaking of classified information. It is my under-
standing from the news reports that the Department of Justice has
undertaken an investigation to see whether those who actually
leaked this program to the New York Times or any other media
outlet might have violated our espionage laws. Is that correct?

Attorney General GONZALES. I can confirm, Senator, that inves-
tigation has been initiated.

Senator CORNYN. Does that investigation also include any poten-
tial violation for publishing that information?

Attorney General GONZALES. Senator, I am not going to get into
specific laws that are being looked at, but, obviously, our prosecu-
tors are going to look to see all of the laws that have been violated,
and if the evidence is there, they are going to prosecute those viola-
tions.

Senator CORNYN. Well, you may give me the same answer to this
next question, but I am wondering, is there any exclusion or immu-
nity for the New York Times or any other person to receive infor-
mation from a lawbreaker seeking to divulge classified informa-
tion? Is there any explicit protection in the law that says if you re-
ceive it and you publish it, you are somehow immune from a crimi-
nal investigation?

Attorney General GONZALES. Senator, I am sure the New York
Times has their own great set of lawyers, and I would hate in this
public forum to provide them my views as to what would be a le-
gitimate defense.

Senator CORNYN. There are a lot of very strange circumstances
surrounding this initial report in the New York Times, including
the fact that the New York Times apparently sat on this story for
a year, and then, of course, the coincidence, some might say, that
the story was broken on the date that the Senate was going to vote
on reauthorization of the PATRIOT Act. But we will leave that per-
haps for another day.

I will yield the rest of my time back. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Cornyn.

Senator Durbin.

Senator DURBIN. Thank you very much, Mr. Chairman.

Thank you, Attorney General, for being here. During the course
of this hearing you have referred to FISA several times as a useful
tool, a useful tool in wiretapping and surveillance. I have thought
about that phrase because it is a phrase that has been used by the
White House too.

Referring to FISA as a useful tool in wiretapping is like referring
to speed limits and troopers with radar guns as useful tools on a
motoring trip. I think FISA is not there as a useful tool to the ad-
ministration. It is there as a limitation on the power of a President
when it comes to wiretapping. I think your use of that phrase, use-
ful tool, captures the attitude of this administration toward this
law. We will use it when it does not cause a problem; we will ig-
nore it when we have to. I think that is why we are here today.

I am curious, Mr. Attorney General, as we get into this, and I
look back on some of your previous testimony and what you said
to this Committee in confirmation hearings and the like, how far
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will this administration go under the theories which you stated
today to ignore or circumvent laws like FISA. I asked you during
the course of the last—your confirmation hearing, a question about
this whole power of the Commander in Chief. I wish I could play
it to you here, but there is a decision made by the Committee that
we are not going to allow that sort of thing to take place, but I do
believe that if I could play it, you would be asked to explain your
answer to a question which I posed to you.

The question was this: “Mr. Attorney General, has this President
ever invoked that authority as Commander in Chief or otherwise,
to conclude that a law was unconstitutional and refuse to comply
with it?”

Mr. Gonzales: “I believe that I stated in my June briefing about
these memos that the President has not exercised that authority.”

You have said to us today several times that the President is
claiming his power for this domestic spying, whatever you want to
call it, terrorist surveillance program, because of the President’s in-
herent powers, his core constitutional authority of the executive
branch. And so I have to ask you point blank, as Senator Feingold
asked you earlier, you knew when you answered my question that
this administration had decided that it was going to basically find
a way around the FISA law based on the President’s, as you called
it, inherent constitutional powers. So how can your response be
valid today in light of what we now know?

Attorney General GONZALES. It is absolutely wvalid, Senator.
The—and this is going to sound repetitious—but it has never been
our position that we are circumventing or ignoring FISA. Quite the
contrary. The President has authorized activities that are totally
consistent with FISA, with what FISA contemplates. I have indi-
cated that I believe that putting aside the question of the author-
ization to use military force, that while it is a tough legal question
as to whether or not Congress has the authority under the Con-
stitution to cabin or to limit the President’s constitutional authority
to engage in electronic surveillance of the enemy, that is not a
question that we even need to get to.

It has always been our position that FISA can be and must be
read in a way that it doesn’t infringe upon the President’s constitu-
tional authority.

Senator DURBIN. Let me read to you what your own Justice De-
partment just issued with in the last few weeks in relation to the
President’s authority, the NSA program and FISA. I quote, “Be-
cause the President also has determined that NSA activities are
necessary to the defense of the United States from a subsequent
terrorist attack or armed conflict with al Qaeda,”, I quote, “FISA
would impermissibly interfere with the President’s most solemn
constitutional obligation to defend the United States against for-
eign attack.”

You cannot have it both ways.

Attorney General GONZALES. And that is why—

Senator DURBIN. You cannot tell me that you are not circum-
venting it and then publish this and say that FISA interferes with
the President’s constitutional authority.
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Attorney General GONZALES. And that is why you have to inter-
pret FISA in a way where you do not tee up a very difficult con-
stitutional question under the canons of constitutional avoidance.

Senator DURBIN. What you have to do is take out the express
language in FISA which says it is the exclusive means, it is exclu-
sive. The way you take it out is by referring to—and I think you
have said it over and over here again—you just have to look to the
phrase you say, “except as otherwise authorized by statute.”

Senator Feinstein and I were struggling. We were looking
through FISA. Where is that phrase, “except as otherwise author-
ized by statute?” It is not in FISA. It is not in the FISA law. You
may find it in the criminal statute and may want to adopt it by
reference, but this FISA law, signed by a President and the law of
the land, is the exclusive way that a President can wiretap.

I want to ask you, if this is exclusive, why didn’t you take advan-
tage of the fact that you had and the President had such a strong
bipartisan support for fighting terrorism that we gave the Presi-
dent the PATRIOT Act with only one dissenting vote? We have
supported this President with every dollar he has asked for to fight
terrorism. Why didn’t you come to this Congress and say, “There
are certain things we need to change,” which you characterized as
cumbersome and burdensome in FISA. Why didn’t you work with
us to make the law better and stronger and more effective when
you knew that you had a bipartisan consensus behind you?

Attorney General GONZALES. Senator, the primary criminal code,
criminal provision in FISA, section 109, 50 U.S.C. 1809, it is page
179 if you have one of these books, provides that “a person is guilty
of an offense if he intentionally engages in electronic surveillance
under cover of law except as authorized by statute.” This provision
means that you have to engage in electronic surveillance as pro-
vided here, except as otherwise provided by statute. And this is a
provision that we were relying upon. It is in the Foreign Intel-
ligence Surveillance Act.

Senator DURBIN. It is Title 18. But let me just tell you, what you
do not want to read to us—

Attorney General GONZALES. Sir, it is not Title 18.

Senator DURBIN. The Foreign Intelligence Surveillance Act of
1978 “shall be the exclusive means by which electronic surveil-
lance, as defined in section 101 of such Act, interception of domes-
tic wire or electronic communication may be conducted.”

And so what you said is, well, when you authorized the war, you
must have known that we were going to really expand beyond
FISA. I have the book here. You can look through it if you like.
There is not a single reference in our passing this AUMF that we
talk about, Authorized Use of Military Force, not a single reference
to surveillance and intelligence in the manner that you have de-
scribed it.

Attorney General GONZALES. Sir, there is probably not a single
reference to detention of American citizens either, but the Supreme
Court has said that that is exactly what you have authorized be-
cause it is a fundamental incident of waging war.

Senator DURBIN. Since you have quoted that repeatedly, let me
read what that Court has said. Hamdi decision: “We conclude that
detention of individuals falling into the limited category we are
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considering for the duration of the particular conflict in which they
are captured is so fundamental and accepted an incident to war to
be an exercise of necessary and appropriate force.”

Attorney General GONZALES. No question. That case was not
about electronic surveillance. I will concede that.

Senator DURBIN. I will tell you something else, Mr. Attorney
General, if you then read, I think, the fine reasoning of Justice
O’Connor, she comes to a point which brings us here today—and
I thank the Chairman for allowing us to be here today—and this
is what she says in the course of this decision. “It is during our
most challenging and uncertain moments that our Nation’s commit-
ment to due process is most severely tested, and it is in those times
that we must preserve our commitment at home to the principles
for which we fight abroad.”

We have said repeatedly, as nominees for the Supreme Court
have come here, do you accept the basis of Hamdi, that a war is
not a blank check for a President? They have said, yes, that is con-
sistent with Jackson and Youngstown. Now what we hear from you
is that you were going to take this decision in Hamdi and build it
into a way to avoid the most basic statute when it comes to elec-
tronic surveillance in America, a statute which describes itself as
the exclusive means by which this Government can legally do this.

Attorney General GONZALES. Senator, I think that in reading
that provision you just cited, you have to consider section 109. Sec-
tion 109 contemplates an additional authorization by the Congress.
Congress provided that additional authorization when it authorized
the use of military force following the attacks of 9/11.

Senator DURBIN. The last thing I would like to say—and I only
have a minute to go—is the greatest fear that we have is that what
this President is now claiming is going to go far beyond what you
have described today. What you have described today is something
we would all join in on a bipartisan basis to support, use every
wiretap capacity you have to stop dangerous terrorists from hurt-
ing Americans. If you came to Capitol Hill and asked us to change
a law in a reasonable way to reach that goal, you would have the
same bipartisan support. Our concern is what this President is ask-
ing for will allow this administration to comb through thousands
of ordinary Americans’ e-mails and phone calls.

In the audience today is Richard Fleischer of Willow Brook, Illi-
nois. I do not know if Mr. Fleischer is still here. Mr. Fleischer
wrote to the NSA and asked if he had been wiretapped because he
had had conversations with people overseas. And after several let-
ters that he sent back and forth, the best he could get from the Na-
tional Security Administration is that they would neither confirm
nor deny the existence of records responsive to his request. Ordi-
nary Americans wondering if their telephone calls, if their e-mails
overseas have been wiretapped, and there is no safeguard for their
liberty and freedom.

What we have today is your announcement that career profes-
sionals and experts will watch out for the freedoms of America. Ca-
reer professionals and experts, sadly, in our Nation’s history, have
done things in the past that we are not proud of. Career profes-
sionals have made bad decisions, Japanese internment camps, en-
emies list. What we really rely on is the rule of law and the Con-
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stitution, safeguards we can trust by people we can see. When it
comes to some person working at NSA, I don’t think it gives us
much comfort.

Chairman SPECTER. Thank you, Senator Durbin.

Before yielding to Senator Brownback, I want to announce that
I am going to have to excuse myself for just a few minutes. We are
starting on floor debate this afternoon at 3 o’clock on the Asbestos
Reform Bill, which Senator Leahy and I are cosponsors of, and I
am scheduled to start the debate at 3 o’clock. I will return as soon
as I have made a floor statement. In the interim, Senator Hatch
has agreed to chair the hearing.

Senator Brownback, you are recognized.

Senator BROWNBACK. Thank you, Mr. Chairman. I appreciate the
hearing.

Attorney General, thank you for being here. I want to look at the
reason we are in this war on terrorism. I want to talk about the
length of time we may be in this war on terrorism, and then I went
to look at FISA’s use forward from this point in the war on ter-
rorism.

I do not need to remind the Attorney General, but I certainly
would my colleagues, that we are very actively engaged in a war
on terrorism today. January 19th of this year, Osama bin Laden
in a tape says this, quote, “The reason why we didn’t have such an
operation will take place and you will see such operations by the
grace of God.” And by that he is talking about more 9/11s, and that
was January 19th, 2006.

Al-Zawahiri, number two person, January 30th of this year says
this, “Bush, do you know where I am? Among the Muslim masses
enjoying their care with God’s blessings and sharing with them
their holy war against you until we defeat you, God willing. The
Lion of Islam, Sheik Osama bin Laden, may God protect him, of-
fered you a decent exit from your dilemma, but your leaders who
are keen to accumulate wealth insist on throwing you in battles
and killing your souls in Iraq and Afghanistan, and God willing, on
your own land.”

I just want to remind people that as we get away from 9/11 and
2001, we not forget that we are still very much in a war on ter-
rorism and people are very much at war against us.

We are talking about probably one of the lead techniques we can
use in this war, which I would note, in recent testimony, General
Hayden said this about the technique of the information you are
using right now. He said, “Had this program been in effect prior
to 9/11, it’s my professional judgment that we would have detected
some of the 9/11 al Qaeda operatives in the United States, and we
would have identified them as such.”

Mr. Attorney General, I don’t know if you have a different opin-
ion from General Hayden on that, but—

Attorney General GONZALES. I never have a different opinion
from General Hayden on the intel capabilities that we are talking
about here. Both he and Director Mueller have recently testified
about the importance of the terrorist surveillance program. General
Hayden did say it has been very successful, and we have gotten in-
formation we would not have otherwise gotten, that it has helped
us, I think he said deter and detect attacks here and abroad.
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FBI Director Mueller said that it was a valuable tool, had helped
identify would-be terrorists in the United States and helped iden-
tify individuals providing material support to terrorists. So those
are experts saying how valuable this tool has been.

Senator BROWNBACK. Having said that, I have read through most
of your white paper material, and I have looked at a great deal of
it. I am struck and I think we have an issue we need to deal with.
Part of what we are working off of is a war declaration dated Sep-
tember 18th, 2001, a war declaration on Afghanistan, and a war
declaration, October 16th, 2002 on use of military force in Iraq, and
all necessary force, and all necessary—the President is authorized
to use all necessary and appropriate force against those nations, or-
ganizations or persons he determines planned, authorized, com-
mitted or aided the terrorist attacks.

It strikes me that we are going to be in this war on terrorism
possibly for decades. Maybe not, but this could be the cold war of
our generation. Maybe it does not go that period of time, but it has
the possibilities of going for some extended period of time. I share
Senator DeWine’s concern that we should look then at the FISA
law and make sure that as we move forward on this, that we are
not just depending upon these authorizations of war to say that
that puts us in a superior position under the Article II powers, but
that to maintain the support of the American public, to have an-
other set of eyes also looking at this surveillance technique is an
important thing in maintaining the public support for this.

I want to look and direct you to looking at the FISA law in par-
ticular. You have made some comments here this morning, today,
that have been very well stated and thought through. You have to
one point, the FISA law was not well structured to the needs of to-
day’s terrorist war effort. That law was passed, what, 27 years ago,
or something of that nature, and certainly didn’t contemplate a war
on terrorism like we are in today.

I want to look specifically at how we could amend that FISA law,
looking at a possible decades long war on terrorism.

One of the areas you have talked about that is cumbersome is
the 72-hour provision within the law, if I am gathering what you
are saying correctly. Congress extended this period from 24 to 72
hours in 2001. Just looking narrowly at what would need to be
done to use the FISA authority more broadly and still be able to
stop terrorists, if that is extended further, would it make it more
likely that you would use the FISA process, if that is extended be-
yond 72 hours?

Attorney General GONZALES. It is hard to say, Senator, because,
you know, whether it is 24, 72, whatever, I have got to make a de-
termination under the law that at the time I grant emergency au-
thorization, that all the requirements of FISA are met. I think
General Hayden said it best yesterday, this is not a 72-hour sort
of hall pass. I have got to know, when I grant that authorization,
whether I then have 24 or 72 hours to submit a written application
to the court, I have to know at the time I say, “Yes, go forward,”
that all the requirements of FISA are met. That is the problem.

If T could just also make one final point.

Senator BROWNBACK. Fair enough.
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Attorney General GONZALES. There was not a war declaration ei-
ther in connection with al Qaeda or in Iraq. It was an authoriza-
tion to use military force. I only want to clarify that because there
are implications—Obviously, when you talk about a war declara-
tion, you are possibly talking about affecting treaties, diplomatic
relations, and so there is a distinction in law and in practice, and
we are not talking about a war declaration. This is an authoriza-
tion only to use military force.

Senator BROWNBACK. Looking forward in the war on terrorism
and the use of FISA and this Committee’s desire, I believe, to have
the administration wherever possible and more frequently use
FISA—and you noted you have used it more this past year than
the year before—what specific areas would make this decision on
your part easier, more likely to use the FISA process?

Attorney General GONZALES. Well, Senator, if you are talking
about domestic surveillance in a peacetime situation, for other
kinds of terrorists beyond al Qaeda, I am not sure—

Senator BROWNBACK. No. I am talking about the war on ter-
rorism.

Attorney General GONZALES. Senator, I would like the oppor-
tunity to think about that and maybe talk to the experts in the De-
partment, I think would have a better sense about what kinds of
specific things. I can say that the PATRIOT Act includes a provi-
sion which allows these orders to stay in place a longer period of
time before they are renewed. It is quite burdensome, the fact that
these things expire. We then have to go back and get a renewal.
That just places an additional burden on our staff, but I would like
to have the opportunity to get back to you about what other kinds
of specific changes might be helpful.

Senator BROWNBACK. If you could, because I think we are going
to be in this for a period of time, and we are going to be in it for
succeeding administrations in this war on terrorism, and probably
our most valuable tool that we have is information, early informa-
tion, to be able to cut this off. So the American public, I think,
clearly wants us to be able to get as much information as we can.
And yet, I think we need to provide a process that has as much
security to the American public that there is no abuse in this sys-
tem. This is about us trying to protect people and protect people
in the United States. I want to know too, Presidential authority
that you are protecting. This has been talked about by the Clinton
administration Attorney General before, many others. It is not just
this administration at all, as others have specifically quoted. But
I do think as this wears on, we really need to have those thoughts
at how we can make the FISA system work better.

Attorney General GONZALES. Senator, we are likewise as con-
cerned about ensuring that we protect the rights of all Americans.

Senator BROWNBACK. I am sure you are, and I appreciate that.
I want you to protect us from security attacks, too, and bin Laden,
to my knowledge, when he normally makes a threat, he has fol-
lowed through on these. This is a very active and live area. I just
want to see if we can make that law change where it can work for
a long-term war on terrorism.

Thank you, Mr. Chairman.

Senator HATCH. [Presiding.] Senator Leahy?
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Senator LEAHY. Thank you, Mr. Chairman.

Incidentally, Senator Brownback rightly pointed out the date
when FISA was enacted, but, of course, we have updated it five
times since 9/11, two of those when I was Chairman. In the year
2000, the last year of the Clinton administration, they used the
FISA Court 1,005 times. And in the year of September 11th, your
administration there, they actually used it less times even than the
Clinton administration used it before.

I am just curious. When I started this morning, I asked you a
very straightforward question. I told you I would come back to it.
I am sure you have had time to check for the answer during the
lunch hour. So I come to you again with it. When did the Bush ad-
ministration come to the conclusion that the congressional resolu-
tion authorizing the use of military force against al Qaeda also au-
thorized warrantless wiretapping of Americans inside the United
States?

Attorney General GONZALES. Sir, the authorization of this pro-
gram began—

Senator LEAHY. I cannot hear you. Could you pull your mike a
little bit closer?

Attorney General GONZALES. Pardon me. The authorization re-
garding the terrorist surveillance program occurred subsequent to
the authorization to use military force and prior to the PATRIOT
Act.

Senator LEAHY. OK. So what you call terrorist surveillance, some
would call the breaking of the Foreign Intelligence Surveillance
Act. I am asking when did you decide that the authorization for
use of military force gave you the power to do this? I mean, you
were White House Counsel then. What date did it give you the
power?

Attorney General GONZALES. Well, sir, I can’t give you specific
dates about when—

Senator LEAHY. That is what I asked you this morning, and you
had the time to go and look. You had to sign that or sign off on
that before the President—when did you reach the conclusion that
you didn’t have to follow FISA?

Attorney General GONZALES. Sir, I am not going to give an exact
date as to when the program actually commenced—

Senator LEAHY. Why not?

Attorney General GONZALES [continuing]. But it has always been
the case—because that is an operational detail, sir. I have already
indicated—the Chairman has invited me—the Committee has in-
vited me here today to talk about the legal analysis of what the
President authorized.

Senator LEAHY. We are asking for the legal analysis. I mean, ob-
viously you had to make a determination that you had the right
to do this. When did you make the determination that the AUMF
gave you the right to do this?

Attorney General GONZALES. From the very outset, before the
program actually commenced. It has always been the position that
FISA cannot be interpreted in a way that infringes upon the Presi-
dent’s constitutional authority, that FISA must be interpreted, can
be interpreted in a way—
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Senator LEAHY. Did you tell anybody that when you were up
here seeking the PATRIOT Act and seeking the changes in FISA?
Did you tell anybody you had already determined—I mean, it is
your testimony here today that you made the determination vir-
tually immediately that you had this power without using FISA.

Attorney General GONZALES. Well, sir, the fact that we were hav-
ing discussions about the PATRIOT Act and there wasn’t a specific
mention about electronic surveillance with respect to this program,
I would remind the Committee that there was also discussion about
detention in connection with the PATRIOT Act discussions. Justice
Souter in the Hamdi decision made that as an argument, that
clearly Congress did not authorize—

Senator LEAHY. Judge Gonzales, I am not asking about what
happens when you catch somebody on a battlefield and detain him.
I am not asking about what you do on the battlefield in our failed
attempt to catch Osama bin Laden, what we were actually asking
the administration to do. I am not asking about what happens on
that battlefield. I am asking why did you feel that this—now, your
testimony is that virtually immediately you determined you had
the power to do this warrantless wiretapping because of the
AUMF. You did not ask anybody up here. Did you tell anybody
that you needed something more than FISA?

Attorney General GONZALES. Sir, I don’t recall—did I tell anyone
in Congress or tell—

Senator LEAHY. Congress. Let’s take Congress first.

Attorney General GONZALES. Sir, I don’t recall having conversa-
tions with anyone in Congress about this.

Senator LEAHY. All right. Do you recall that anybody on this
Committee, which actually is the one that would be amending
FISA, was told?

Attorney General GONZALES. Sir, I have no personal knowledge
that anyone on this Committee was told.

Senator LEAHY. Now, apparently, then, according to your inter-
pretation, Congress—a lot of Republicans and a lot of Democrats—
disagree with you on this—we were authorizing warrantless wire-
tapping. Were we authorizing you to go into people’s medical
records here in the United States by your interpretation?

Attorney General GONZALES. Senator, whatever the limits of the
President’s authority given under the authorization to use military
force and his inherent authority as Commander in Chief in time of
war, it clearly includes the electronic surveillance of the enemy.

Senator LEAHY. Well, I would just note that you did not answer
my question, but here you also said, “We have had discussions with
the Congress in the past, certain Members of Congress, as to
whether or not FISA could be amended to allow us to adequately
deal with this kind of threat. We were advised that that would be
difficult, if not impossible.”

That is your statement. Who told you that?

Attorney General GONZALES. Senator, there was discussion with
a bipartisan group of Congress, leaders in Congress, leaders of the
Intel Committees, to talk about legislation, and the consensus was
that obtaining such legislation—the legislative process is such that
it could not be successfully accomplished without compromising the
program.
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Senator LEAHY. When did they give you that advice?

Attorney General GONZALES. Sir, that was some time in 2004.

Senator LEAHY. Three years later. I mean, you have been doing
this wiretapping for 3 years, and then suddenly you come up here
and say, “Oh, by the way, guys, could we have a little bit of author-
ization for this?” Is that what you are saying?

Attorney General GONZALES. Sir, it has always been our position
that the President has the authority under the authorization to use
military force and under the Constitution.

Senator LEAHY. It has always been your position, but, frankly, it
flies in the face of the statute, Mr. Attorney General, and I doubt
very much if one single person in Congress would have known that
was your position, had you not known the newspapers were going
to print what you were doing. Not that anybody up here knew it.
When you found out the newspapers were going to print it, you
came up here. Did you talk to any member of the Judiciary Com-
mittee that would actually write it? And let me ask you this: Did
any member of this Committee, this Judiciary Committee that has
to write the law, did anybody here tell you we could not write a
law that would allow you to go after al Qaeda in the way you are
talking about?

Attorney General GONZALES. Sir, I don’t believe there were any
discussions with any members of the Judiciary Committee about—

Senator LEAHY. Even though we are the ones that have to write
the law, and you are saying that you were told by Members of Con-
gress we couldn’t write a law that would fit it. And now you tell
us that the Committee that has to write the law never was asked.
Does this sound like a CYA on your part? It does to me.

Attorney General GONZALES. We had discussions with the bipar-
tisan leadership of the Congress about this program.

Senator LEAHY. But not from this Committee. We have both Re-
publicans and Democrats on this Committee, you know.

Attorney General GONZALES. Yes, sir, I do know that.

Senator LEAHY. And this Committee has given you—twice under
my chairmanship—we have given you five amendments to FISA be-
cause you requested it. But this you never came to us.

Mr. Attorney General, can you see why I have every reason to
believe we never would have found out about this if the press
hadn’t? Now, there has been talk about, well let’s go prosecute the
press. Heavens. Thank God we have a press that at least tells us
what the heck you guys are doing, because you are obviously not
telling us.

Attorney General GONZALES. Sir, we have advised bipartisan
leadership of the Congress and the Intel Committees about this
program.

Senator LEAHY. Well, did you tell them that before the passage
of the USA PATRIOT Act?

Attorney General GONZALES. Sir, I don’t recall when the first
briefing occurred, but it was shortly—my recollection is it was
shortly after the program was initiated.

Senator LEAHY. OK. Well, let me ask you this then. You said sev-
eral years after it started you came up here and talked to some
group of Members of Congress. The press reports that the Presi-
dent’s program of spying on Americans without warrants was shut
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down for some time in 2004. That sounds like the time you were
up here. If the President believed the program was necessary and
legally justified, why did he shut it down?

Attorney General GONZALES. Sir, you are asking me about the
operations of the program, and I am not going to—

Senator LEAHY. Of course. I am sorry, Mr. Attorney General. 1
f(})lrgot you can’t answer any questions that might be relevant to
this.

Well, if the President has that authority, does he also have the
authority to wiretap Americans’ domestic calls and e-mails under
this—let me finish—under this authority if he feels it involved al
Qaeda activity? I am talking about within this country, under this
authority you have talked about, does he have the power to wiretap
Americans within the United States if they are involved in al
Qaeda activity?

Attorney General GONZALES. Sir, I have been asked this question
several times—

Senator LEAHY. I know, and you have had somewhat of a vague
answer, so I am asking it again.

Attorney General GONZALES. And I have said that that presents
a different legal question, a possibly tough constitutional question,
and I am not comfortable just off the cuff talking about whether
or not such activity would, in fact, be constitutional.

I will say that that is not what we are talking about here. That
is not what—

Senator LEAHY. Are you doing that?

Attorney General GONZALES [continuing]. The President has au-
thorized.

Senator LEAHY. Are you doing that?

Attorney General GONZALES. I cannot give you assurances. That
is not what the President has authorized—

Senator LEAHY. Are you doing that?

Attorney General GONZALES [continuing]. Through this program.

Senator LEAHY. Are you doing that?

Attorney General GONZALES. Senator, you are asking me again
about operations, what are we doing.

Senator LEAHY. Thank you.

Senator HATCH. Throughout this process, you don’t know when
it began, but at least eight Members of Congress have been in-
formed about what has been disclosed by people who have violated
the law in disclosing it and by the media that has printed the dis-
closures. Is that correct?

Attorney General GONZALES. That is generally correct, sir. Yes,
sir.

Senator HATCH. Did you have one complaint about the program
from any of the eight—and that was bipartisan, by the way, those
eight people. Four Democrats—

Attorney General GONZALES. They were not partisan briefings.

Senator HATCH. Four Democrat leaders in the Congress, four Re-
publican leaders in the Congress. Is that right?

Attorney General GONZALES. It was a bipartisan briefing, yes,
sir.

Senator HATCH. Did you have any gripes or complaints about
what was disclosed to them, to the best of your recollection?
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Attorney General GONZALES. Well, again, I want to be careful
about speaking for Members, but—

Senator HATCH. I am not asking you to speak for Members. I am
asking you if you had any gripes or complaints.

Attorney General GONZALES. Again, I wasn’t present—

Senator HATCH. Or suggestions.

Attorney General GONZALES. I wasn’t present at all the briefings.
But for those briefings that I was present at, they received very de-
tailed briefings about these operations. They were given ample op-
portunity to ask questions. They were given ample opportunity to
express concerns.

Senator HATCH. Now, you were somewhat criticized here in some
of the questions that your argument that the authorized use of
military force is a faulty argument because the FISA Act does not
really talk about except as authorized by statute. But you have
pointed out that Section 109, or if you want to be more specific,
Section 1809 of Title 50, Chapter 36, subchapter 1, 1809, does say
that a person is guilty of an offense if he intentionally engages in
electronic surveillance under color of law except as authorized by
statute.

Attorney General GONZALES. That is the main criminal prohibi-
tion against engaging in electronic surveillance, except as other-
wise provided for by statute or except—I mean, except as otherwise
provided by FISA or except as otherwise provided by statute.

Senator HATCH. Now, this authorized use of military force en-
abled you “to use all necessary and appropriate force against the
nations, organizations, or persons the President determines
planned, authorized, committed, or aided the terrorist attacks.” Is
that correct?

Attorney General GONZALES. This is a very important point, Sen-
ator. Think about it. The authorization does not identify specifi-
cally—it never mentions the word “al Qaeda.” It authorizes the
President to engage in all necessary and appropriate force to iden-
tify those he determines, who the President determines, and the
President is not able to do that without information, without intel-
ligence, without the kind of electronic surveillance we are talking
about today.

Senator HATCH. That is right. As someone who helped to write
the PATRIOT Act, the original PATRIOT Act, I cannot help but ex-
press the awareness of those of us around here that here we are
well over a month after the expiration of the PATRIOT Act, and
we keep renewing it from month to month because we cannot get
Congress to really agree on what the changes should be. Is that a
fair assessment?

Attorney General GONZALES. Well, what I will say is I think the
tools of the PATRIOT Act are important, and I hope that they are
reauthorized quickly.

Senator HATCH. But the reason I am bringing that up is because
at one time at least one report was that one of these eight Mem-
bers was asked—who had the program disclosed to them, at least
remarked that he didn’t think that a statute could be passed to re-
solve these issues.

Attorney General GONZALES. I do not want to attribute to any
particular Member that statement. What I will say is that—
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Senator HATCH. You don’t have to do that, but is that true?

Attorney General GONZALES. There was a consensus that pur-
suing the legislative process would likely result in compromising
the program.

Senator HATCH. In other words, it is not easy to get things
through 535 Members of Congress, 435 in the House and 100 in
the Senate. Now, I know that you love the Congress and will not
find any fault with any of us.

Attorney General GONZALES. Sir, you have been at this a little
bit longer than I have, but it has certainly been my experience that
it is sometimes difficult.

Senator HATCH. Yes, it is. Is it not true that one check on the
President’s power to operate the NSA surveillance program is the
Congress’s power over the purse, as listed in Article I, section 8 of
the Constitution?

Attorney General GONZALES. Absolutely. I think even those who
are sort of in the pro-executive camp in terms of the allocations of
constitutional powers in a time of war would have to concede that
the power of the purse is an extremely strong check on the Presi-
dent, on the Commander in Chief.

Senator HATCH. Well, I have noticed that while many in Con-
gress have sharply criticized the President and the NSA program
that we have been discussing here, I am not aware of any Member
of Congress introducing legislation to end the program through ei-
ther an authorization or an appropriations mechanism. But from
what we know about the intent of the program today, I expect a
few Members of either the House or the Senate would vote to elimi-
nate this program or cutoff its funding. And the reason I state that
is because all of us are concerned about this battle that we are
waging, that this is not an easy battle. This is a war unlike any
war we have ever had before. And it is a very secret war on their
side. And I think the administration has taken the position that we
have got to be very careful about disclosures on our side as well.

Is it not true that the disclosures that have occurred have very
definitely hurt our ability to gather intelligence?

Attorney General GONZALES. The Director of the CIA, I believe,
has publicly commented that it has hurt us.

Senator HATCH. It is important, General, to bring out that Presi-
dent Clinton’s administration ordered several warrantless searches
on the home and property of a domestic spy, Aldrich Ames. That
is true, isn’t it?

Attorney General GONZALES. That is correct, sir.

Senator HATCH. That was a warrantless set of searches.

Attorney General GONZALES. That is correct, sir.

Senator HATCH. And the Clinton administration also authorized
a warrantless search of the Mississippi home of a suspected ter-
rorist financier. Is that correct?

Attorney General GONZALES. I think that is correct, sir.

Senator HATCH. The Clinton Justice Department authorized
these searches because it was the judgment of Deputy Attorney
General Jamie Gorelick, somebody I have great admiration for—
and let me quote her. It has been quoted before, but I think it is
worth quoting it again. This is the Deputy Attorney General of the
United States in the Clinton administration. She said, “The Presi-
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dent has inherent authority to conduct warrantless physical
searches for foreign intelligence purposes”—now, this is against do-
mestic people—“and the rules and methodologies for criminal
searches are inconsistent with the collection of foreign intelligence
and would unduly frustrate the President in carrying out his for-
eign intelligence responsibilities.” You are aware of that quote.

Attorney General GONZALES. I am aware of it, yes, sir.

Senator HATCH. If the President has inherent ability to surveil
American citizens in national security cases during peacetime, I
guess what is bothering me, how can it be that President Bush is
precluded, as some have argued, from surveilling al Qaeda sources
by intercepting foreign calls into this country to people who may
be al Qaeda, affiliated with al Qaeda, or affiliated with somebody
who is affiliated with al Qaeda? How can that be?

Attorney General GONZALES. Senator I think that the President’s
authority as Commander in Chief obviously is stronger during a
time of war. If the authorization to use military force did not exist
or was repealed or was not interpreted in the way that we are ad-
vocating, then it seems to me you are teeing up a fairly difficult
constitutional question as to whether or not Congress can constitu-
tionally limit the President’s ability to engage in electronic surveil-
lance of the enemy during a time of war.

Senator HATCH. We were aware of the Clinton’s administration
approaches. I don’t know of any Republicans who raised Cain about
that.

Walter Dellinger, the former head of the Office of Legal Counsel
under President Clinton, in a final opinion published on July 14,
1994, wrote, “Specifically, we believe that the prohibition on de-
struction of aircraft would not apply to the actions of United States
military forces acting on behalf of the United States during its
state of hostilities. We know specifically that the application of the
provision to acts of the United States military personnel in a state
of hostilities could lead to absurdities. For example, it could mean
in some circumstances that military personnel would not be able to
engage in reasonable self-defense without subjecting themselves to
the risk of criminal prosecution.”

General, do you believe that Walter Dellinger, who is now a critic
of the President’s authorization of wartime surveillance of al
Qaeda, was correct in 1994?

Attorney General GONZALES. Sir, I have not studied that opinion
in a while, but it sounds like it would be correct in my judgment.

Senator HATCH. All right. Now, let me just bring up again, as I
understand it, just so we can repeat it one more time, the adminis-
tration takes the position that a further statute on top of Section
109 of the FISA Act would also complement the Act, and the au-
thorized use of military force granted by Congress is an acceptable,
legitimate statute that goes to the point that I made earlier, to use
all necessary and appropriate force against nations, organizations,
or persons the President determines planned, authorized, com-
mitted, or aided the terrorist attacks, and that that justifies doing
what you can to interdict these foreign terrorists who are calling
in to our country to people who may also be affiliated. Now, as I
understand it, that is part of it.
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The second part of it is the fact that you are citing that the
President does have inherent powers under Article II of the Con-
stitution to engage in these activities; and, third, that you have not
violated the Fourth Amendment of the Constitution because the po-
sition you are taking under these circumstances with the obligation
to protect this country are reasonable searches and seizures.

Attorney General GONZALES. I think clearly these searches are
reasonable given the circumstances, the fact that we have been at-
tacked by an enemy here within this country. I think it would fall
within the special needs jurisprudence as something that would
allow warrantless searches.

Let me just say that an important component of our argument
relies upon the Canon of Constitutional Avoidance, because there
are—I have heard some members of the Committee say they are
not sure they buy the authorization to use military force analysis.
If our interpretation is simply fairly possible, if it is only fairly pos-
sible, then the Court has held that that interpretation must be
adopted if it means that we can avoid a tough constitutional issue.

Senator HATCH. Well, thank you, sir. My time is done.

Senator Feinstein?

Senator FEINSTEIN. Thank you, Mr. Chairman.

Mr. Chairman, I want to respond to you on the Jamie Gorelick-
Aldrich Ames situation.

Senator HATCH. Sure.

Senator FEINSTEIN. Because, in fact, the law was changed di-
rectly after the Aldrich Ames case. I called because I heard you say
this before, so I called Jamie Gorelick, and I asked her to put this
in writing. She has done so, and I have it before me now. And she
points out in this letter that her 1994 testimony arose in the con-
text of congressional consideration of an extension of FISA to cover
physical searches. And at the time FISA covered only electronic
surveillance, such as wiretaps.

In 1993, the Attorney General had authorized foreign intelligence
physical searches in the investigation of Aldrich Ames, whose coun-
sel thereafter raised legal challenges to those searches. Point:
There was no law at that time. And then she goes on to say that
the Clinton administration believed “it would be better if there
were congressional authorization and judicial oversight of such
searches. My testimony did not address inherent Presidential au-
thority to conduct electronic surveillance, which was already cov-
ered by FISA.”

I Wc(l)uld ask that this letter and her testimony be entered into the
record.

Senator HATCH. Without objection, it will be entered into the
record.

Senator FEINSTEIN. Thank you. You know, I respect you greatly,
but I think that is a bit of a red herring.

Senator HATCH. Well, but you need to also quote in the same let-
ter where she said, “My testimony did not address whether there
would be inherent authority to conduct physical searches if FISA
were extended to cover physical searches.” And she goes on. We
will put it into the record.

Senator FEINSTEIN. All right. Thank you.

Senator SESSIONS. Mr. Chairman, could I just—
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Senator FEINSTEIN. If I—

Senator SESSIONS [continuing]. Say one point. Just one point.

Senator FEINSTEIN. If I have extra time, you can speak as long
as you—

Senator HATCH. You will have extra time.

Senator SESSIONS. The Attorney General explained that when I
asked him. He narrowed my question when I raised it and made
that qualification. Perhaps you were not here when he did that.

Senator FEINSTEIN. All right. Mr. Attorney General, it is my view
that the briefings of the Big 8 essentially violate the law as well.
I believe that is a second violation of law, because I believe that
Section 502, 5 U.S.C. 413(a)(1) and (2) and (b)(1) and (2) specifi-
cally say how the Intelligence Committee should be notified. I was
present in the Intelligence Committee in December of 2001 when
this was considered. And Senator Graham was Chairman of the
Committee, and the Committee really wanted all sensitive intel-
ligence reported in writing. And what this did was set up a mecha-
nism for that.

So, in my view, it was very clear that what the Intelligence Com-
mittee wanted at that time was all sensitive intelligence outside of
covert to be reported to the Committee, and this set up the format.

Now, let me just move on, if I can.

Attorney General GONZALES. Senator, could I respond to that?

Senator FEINSTEIN. Sure. Of course.

Attorney General GONZALES. Because I disagree. First of all, both
Chairman Roberts and Chairman Hoekstra disagree. They believe
that we have provided notice as required by the law to the Intel
Committees, and they both take the position that nowhere in the
law does it requires that each individual member of the Intel Com-
mittee be briefed.

The section that I think you quoted to—and I must tell you
sometimes it gets kind of confusing to read these (bb)s and (ii)’s.
It gets kind of confusing. I think you are referring to a section
which imposes an obligation on the President to ensure that agen-
cies within the administration meet the notice requirements. If you
go to the actual notice requirements under 413a.(a) and 413b.(b),
those impose the obligations to make sure that the Intel Commit-
tees are currently and fully informed. However, a.(a), which deals
with non-covert action, and b.(b), which deals with covert action,
both have a proviso that, to the extent it doesn’t mean compro-
mising—and I am paraphrasing here—sources and methods and es-
pecially sensitive matters. And so I think we have been acting con-
sistent with the law based upon these provisions that I just cited.
There has been a long practice of giving briefings only to the Chair
and Ranking or a certain limited subset of the Intel Committees.
And, again, I would just simply remind the Senator, I know Chair-
men guard their prerogatives jealously, and both the Chairmen of
the Intel Committees, Senate and House, both Chairmen have said
we have met our obligations to provide briefings to the Intel Com-
mittee.

Senator FEINSTEIN. Well, my reading of the law, I disagree. I still
disagree. I recognize we have a difference of opinion. I will propose
an amendment to strengthen it in the next authorization bill. To
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me—and I remember being there. I remember the discussion. And,
anyway, I would like to move on.

I am puzzled, and I want to go back to why you did not come
for a change in FISA. Let me just read off a few of the changes that
we have made to FISA. We extended the emergency exemption
from 24 to 72 hours. We lowered the legal standard for surveillance
to the significant purpose test. We allowed for John Doe roving
wiretaps. We lowered the standard for FISA pen traps. We ex-
panded their scope to include Internet routing information. We ex-
tended the scope of business records that can be sought under
FISA. We extended the duration of FISA warrants. We broadened
FISA to enable the surveillance of lone wolf terrorists. And we
made the Director of National Intelligence the lead authority.

Now, in view of the changes that we have made, I cannot under-
stand why you did not come to the Committee unless the program
was much broader and you believed it would not be authorized.
That is the only reason I can figure you did not come to the Com-
mittee, because if the program is as the President has said and you
have said, to this date you haven’t briefed the Intelligence Com-
mittee. You haven’t let us ask the question, What is a link? What
is an affiliate? How many people are covered? What are the pre-
cise—and I don’t believe in the briefings those questions were
asked. What are the precise numbers? What happens to the data?
How long is it retained in the data base? When are innocent people
taken out of the data base?

Attorney General GONZALES. Senator, I—

Senator FEINSTEIN. I can only believe—and this is my honest
view—that this program is much bigger and much broader than
you want anyone to know.

Attorney General GONZALES. Well, Senator, of course, I cannot
talk about aspects here that are beyond what the President has al-
ready confirmed. What I can say is that those Members of Congress
who have received briefings know—I think they know, and, of
course, I don’t know what they actually know. But they have been
briefed on all the details about all the activities. So they know
what is going on.

Senator FEINSTEIN. I understand your point of view. This morn-
ing, I asked you whether there was any Supreme Court cases—this
goes to precedent—that has held that the President can wiretap
Americans since the Congress passed the FISA law, and you re-
sponded In re Sealed Case.

Attorney General GONZALES. Which, of course, is not a Supreme
Court case.

Senator FEINSTEIN. That is right. I was going to bring that up,
which is not a Supreme Court case.

Attorney General GONZALES. And I apologize if I was not clear.

Senator FEINSTEIN. I just wanted to come back at you. So it is
pure dicta, and—

Attorney General GONZALES. It was not. Absolutely right, Sen-
ator.

Senator FEINSTEIN. I wanted to ask a question that you might
not like, but I am going to ask it anyway. At the time of the In
re Sealed Case, did the Department of Justice or other administra-
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tion officials tell the FISA Court that warrantless domestic elec-
tronic wiretapping was going on?

Attorney General GONZALES. In connection with that litigation,
not to my knowledge, Senator.

Senator FEINSTEIN. OK. And since the passage of FISA, has any
court spoken specifically to the President’s authority to conduct
warrantless domestic electronic surveillance? Since the passage of
FISA, any Supreme Court—

Attorney General GONZALES. The Supreme Court? I do not be-
lieve so. I think the last word on this by the Supreme Court is the
Keith case, the 1972 case. And I think that year is right, and there
the Court dealt with domestic security surveillance. And the Court
was very clear, went out of its way, I believe, to make it clear that
they were not talking about electronic surveillance for foreign intel-
ligence purposes.

Senator FEINSTEIN. Was the program mentioned to the Court in
the Hamdi case?

Attorney General GONZALES. I do not know the answer to that
question, Senator.

Senator FEINSTEIN. I would appreciate it if you could find the an-
swer and let us know.

Senator HATCH. Senator, take another 2 minutes because of our
interruptions.

Senator FEINSTEIN. Oh, thank you very much.

This morning, you said, and I quote, “Presidents throughout our
history have authorized the warrantless surveillance of the enemy
during wartime.” Has any President ever authorized warrantless
surveillance in the face of a statute passed by the Congress which
prohibits that surveillance?

Attorney General GONZALES. Actually, I think there was a stat-
ute on the books in connection with the order by President Roo-
sevelt. I want to confirm that, but it is my recollection that that
is, in fact, the case, that even though there was a statute on the
books, and maybe even a Supreme Court case—I cannot remember
now—President Roosevelt ordered electronic surveillance.

Senator FEINSTEIN. I would be very interested to know that.

As I understand your argument, it is that if one does not agree
that the resolution to authorize military force provides a statutory
exception to FISA, then FISA is unconstitutional—

Attorney General GONZALES. No—well, if that is the impression
I gave, I don’t want to leave you with that impression. That tees
up, I think, a difficult constitutional issue. I think it is an easier
issue for the executive branch side than the facts that were dealt
with under Youngstown v. Sawyer, because there you were talking
about the President of the United States exercising dominion over
part of our domestic industry, the steel industry. Here you are talk-
ing about what I think is a much more core constitutional right of
the Commander in Chief.

I believe that the President—that a statute that would infringe
upon that I think would have some—there would be some serious
constitutional questions there. But I am not prepared at this junc-
ture to say absolutely that if the AUMF argument does not work
here, that FISA is unconstitutional as applied. I am not saying
that.
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Senator FEINSTEIN. All right. But you sidestep FISA using the
plenary authority as Commander in Chief. The problem there, as
I see it, is that Article I, section 8 gives the Congress the authority
to make the regulations for the military. NSA is part of DOD.
Therefore, the Congress has the right to make those regulations.

Attorney General GONZALES. I think that the clause you are re-
ferring to is the clause in section 8 of Article I, which clearly gives
to the Congress the authority and power to make rules regarding
the Government and regulation of our Armed forces. And then the
question is, well, electronic surveillance, is that part of the Govern-
ment and regulation of our Armed Forces? There are many scholars
who believe that there we are only talking about sort of the inter-
nal administration of our military, like court martials, like selective
service.

And so I think there would be a question, a good debate and dis-
cussion about whether or not—what does that clause mean and
does it give to the Congress under the Constitution the authority
to impose regulations regarding electronic surveillance? I am not
saying that it doesn’t. I am just saying I think that is obviously a
question that would have to be resolved.

Senator HATCH. Senator, your time is up.

Senator Grassley?

Senator FEINSTEIN. Thank you very much. Thanks, Mr. Attorney
General.

Senator GRASSLEY. Thank you.

It appears to me that FISA generally requires that if surveillance
is initiated under the emergency authorization provisions and an
order is not obtained from the FISA Court, the judge must “cause
to be served on any U.S. person named in the application and on
such other U.S. persons subject to electronic surveillance as the
judge” believes warranted: the fact of the application; two, the pe-
riod of the surveillance; and, three, the fact that during the period
information was or was not obtained.

So that brings these questions if that is a factual reading of the
statute. Does this explain the caution and the care and the time
that is used when deciding whether to authorize 72-hour emer-
gency surveillance? And let me followup. And then the possibility
that if you got it wrong, could you wind up tipping off an enemy?
In this case, we are worried about al Qaeda terrorists. Would this
interfere with the President’s ability to establish this vital early
warning system under FISA? And is this one of the reasons then—
and this is the last question. Is this one of the reasons why FISA
is not as nimble and quick a tool as you need to combat terrorist
threats and that members of this Committee think ought to be
used to a greater extent?

Attorney General GONZALES. Senator, those are all very good
questions. The reason we are careful about our work in seeking a
FISA is because we want to get it right. We absolutely want to get
it right in every case, and we have career professionals working
hard on these kinds of issues. And we want to get it right.

It is true that if I authorize an emergency—if I give an emer-
gency authorization and an order is not obtained, my reading of the
statute or my understanding of the statute is that the presumption
is that the judge will then notify the target of that surveillance



87

during that 72-hour period. We would have the opportunity and
make arguments as to why the judge should not do that. But in
making those arguments, we may have to disclose information cer-
tainly to the judge, and if we fail, the judge may very well notify
the target that they were under surveillance. And that would be
damaging. That could possibly tip off a member of al Qaeda or
someone working with al Qaeda that we have reasons to be con-
cerned about their activities. And so it is one of the many reasons
why we take such great care to ensure that when I grant an emer-
gency authorization, that all the requirements of FISA are met.

The reason we have such a high approval rate at the FISA Court
is not because the FISA Court is a rubber stamp. It is because we
do our work in ensuring that those applications are going to meet
the requirements of the statute.

Senator GRASSLEY. What we know about al Qaeda and their
method of operation, which I think at the very least we think that
it involves the placement of sleeper cells in our country for months
or—they look way ahead—it could even be for years for a planned
attack, and the need to rely upon an electronic communication net-
work to convey instructions to those cells from command structures
that would be located for al Qaeda outside the country. The surveil-
lance program authorized by the President was tailored precisely
to meet the natures of the threat that we face as a nation, particu-
larly with sleeper cells; would that be right?

Attorney General GONZALES. It is a narrowly tailored program,
and of course, that helps us in the Fourth Amendment analysis as
to whether or not these are reasonable searches, and we believe
that under the special needs jurisprudence, given the fact that we
have been attacked from al Qaeda within our country, we believe
that these would satisfy the requirements of the Fourth Amend-
ment.

Senator GRASSLEY. I think in your opening statement, didn’t you
make a reference to bin Laden about his recent speech 2 weeks
ago, and that is, obviously, a reiteration of the threat, and he said
that these attacks, future attacks could dwarf the 9/11 magnitude?
If that is true, is it in some sense incredible to you that we are sit-
ting here having this discussion today about whether the President
acted lawfully and appropriately in authorizing a program nar-
rowly targeted an communication that could well lead to a disrup-
tion or prevention of such an attack?

Attorney General GONZALES. Senator, I think that we should all
be concerned to ensure that all branches of Government are oper-
ating within the limits of the Constitution. And so I can’t disagree
with this hearing, the discussions, the questions in these hearings.
I think we have a good story to tell from the administration view-
point. I wish there were more that we could tell, because it is not
simply a coincidence that the United States of America has not
been hit again since 9/11. It is because of the brilliant and wonder-
ful work of our men and women in the military overseas. It is be-
cause of tools like the PATRIOT Act. It is because of tools like the
terrorist surveillance program.

Senator GRASSLEY. Howard Dean, the Chairman of the Demo-
cratic Party was quoted recently as equating the terrorist surveil-
lance program authorized by President Bush to, quote, “abuses of
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power during the dark days of the Nixon administration.” You are
awful young, but does that have a fair comparison to you? And if
it is not a fair comparison, why or why not?

Attorney General GONZALES. Well, it is not a fair comparison. I
would direct you and the other members of the Committee to
Chairman Roberts’s response to Mr. Dean in terms of making it
clear that what is going on here is much more akin to the directive
by President Roosevelt to his Attorney General Jackson in terms
of authorizing the Department to—authorizing his administration
to initiate warrantless surveillance of the enemy, and so this is—
again, this is not domestic surveillance. This is not going after our
political enemies. This is about international communications. This
is about going after al Qaeda.

Senator GRASSLEY. I wonder if you would discuss the nature of
the threat posed by al Qaeda to our country, because al Qaeda op-
erates not under the rules of law, but with disregard and contempt
for conventional warfare. In combatting al Qaeda, can we afford to
rely purely upon conventional law enforcement techniques such as
those traditionally used to combat organized crime groups and al
Qaeda traffickers, and if we were to do that, what would be the re-
sult?

Attorney General GONZALES. The President expects us to use all
the tools available under the Constitution. Obviously, we have
strong law enforcement tools that we have been using and will con-
tinue to use. But this is also a very serious military campaign, and
we are going to exercise and use all the tools, again, that are avail-
able to us in fighting this new kind of threat and this new kind
of war.

Senator GRASSLEY. I think we had some discussion from you
about the review that goes on every 45 days or approximately every
45 days, but the President himself said, quote, “carefully reviewed
approximately every 45 days to ensure its ongoing propriety.” The
surveillance is then reauthorized only after the President signs off
on it.

So I want to ask you a few questions about this review process.
I want to ask these questions because it is important that the
American people know whether the President has instituted appro-
priate procedures to guard against abuses. In the 42-page legal
memorandum from your Department, it is noted about the pro-
gram, quote, “Reviewed for legality by the Department of Justice
and are monitored by the General Counsel and the Inspector Gen-
eral of the NSA to ensure that civil liberties are being protected.”

I would like to give the opportunity to explain to the fullest ex-
tent possible, without compromising the programs, what, who,
when, why, where and how of the periodic review. What can you
tell us about the periodic review and reauthorization of the surveil-
lance program? What assurances can you give the American people
about their constitutional rights being zealously guarded against
abuses?

Attorney General GONZALES. There is a lot there in that ques-
tion, Senator. I will do my best to respond. Obviously, this is a
periodic review, approximately every 45 days or so. We have people
from the intelligence community evaluate whether or not al
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Qaeda—what is the level of threat that continues to be posed by
al Qaeda.

During that period of time, we have monthly meetings out at
NSA, where people who are involved in the program, senior offi-
cials, get together, sit down, talk about how the program is oper-
ating, ensuring that the program is being operated in a way that’s
consistent with the President’s authorization.

In connection with each authorization, the Department does
make an analysis with respect to the legal authority of the Presi-
dent of the United States to move forward. And so there are ad-
ministration lawyers that are involved, looking to see whether or
not the President does still have the authority to authorize the ter-
rorist surveillance program that I have described here today.

Senator GRASSLEY. I think my time is up. I was going to have
some followup questions on that point, but if it is necessary, I will
submit it for answer in writing.

Senator HATCH. Thank you, Senator.

Senator Feingold?

Senator FEINGOLD. Thank you, Mr. Chairman.

General Gonzales, when my time ended last time, we were begin-
ning to talk about the President’s statements in the State of the
Union that his predecessors used the same legal authority that he
is asserting. Let me first ask, do you know of any other President
who has authorized warrantless wiretaps outside of FISA since
1978 when FISA was passed?

Attorney General GONZALES. None come to mind, Senator, but
maybe—I would be happy to look to see whether or not that is the
case.

Senator FEINGOLD. I take it as a no unless you submit some-
thing.

Attorney General GONZALES. I can’t answer that—I can’t give
you an answer.

Senator FEINGOLD. OK. Isn’t it true that the only Federal courts
to decide the President’s authority to authorize warrantless na-
tional security wiretaps were considering wiretaps carried out be-
fore the enactment of FISA?

Attorney General GONZALES. I am sorry, Senator. I was thinking
about your question and I—

Se}?nator FEINGOLD. Would you like to answer the previous ques-
tion?

Attorney General GONZALES. No, but I was trying to think of an
answer, and I did not catch the first part of your second question.

Senator FEINGOLD. Isn’t it true that the only Federal courts that
decide the President’s authority to authorize warrantless national
security wiretaps were considering wiretaps that were carried out
before the enactment of FISA?

Attorney General GONZALES. In which there were actual deci-
sions? Actually, there was a Fourth Circuit decision, the Truong
decision, which was decided after FISA. To be fair, I don’t think
they really got into an analysis.

Senator FEINGOLD. That case was about a Vietnam era wiretap
before FISA was enacted, right?

Attorney General GONZALES. The collection occurred before FISA
was enacted. The decision was made after FISA, and consequently,
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my recollection is, is that case doesn’t really get into a discussion
about how the passage of FISA impacts—

Senator FEINGOLD. It was based in facts prior to FISA, then the
law that controls is the law prior to FISA, right?

Attorney General GONZALES. That is right. And then, of course,
In re: Sealed Cases, that did not—

Senator FEINGOLD. You covered that with Senator Feinstein.
That was dicta, correct?

Attorney General GONZALES. Yes.

Senator FEINGOLD. Thank you. So when the President said that
Federal courts have, quote, “approved the use of that authority,”
unquote, if he was trying to make people think that the courts had
approved the authority he is invoking and the legal theory that you
put forward here, that isn’t really accurate, is it?

Attorney General GONZALES. The President was totally accurate
in saying that in considering the question as to whether or not the
President has inherent constitutional authority to authorize
warrantless searches consistent with the Fourth Amendment to ob-
tain foreign intelligence, the statement, I think, is perfectly accu-
rate.

Senator FEINGOLD. But he said the Federal courts had said it
was all right.

Attorney General GONZALES. That is right.

Senator FEINGOLD. And you were not able to give me anything
here since FISA that indicates that.

Attorney General GONZALES. But, Senator, I don’t believe that he
was making a statement since or before—he was making the state-
ment the courts who have considered the President’s inherent con-
stitutional authority, have—the Court of Appeals have said, and I
think—there are five Court of Appeals decisions cited in the In re:
Sealed Case. All of them have said, I believe, that the President
does have the constitutional authority to engage in this kind of sur-
veillance.

Senator FEINGOLD. That is why we just went over all this be-
cause all of that is based on pre-FISA law. Here is my concern. The
President has somehow suggested that he could not wiretap terror-
ists before he authorized this program. He said, quote, “If there are
people inside our country who are talking with al Qaeda, we want
to know about it.” Of course, I agree with that 100 percent, and we
have a law that permits it. Isn’t it true that FISA permits the NSA
to wiretap people overseas without a court order even if they call
into the United States?

Attorney General GONZALES. Well, of course, it depends, Senator.

Senator FEINGOLD. It does do that in some circumstances, does
it not?

Attorney General GONZALES. It could do it in some circumstances
depending on whether or not it is electronic surveillance as defined
under FISA. As you know, they are very—I don’t want to say con-
voluted—it is a very complicated definition of what kind of radio
or wire communications would in fact be covered by FISA.

Senator FEINGOLD. General, I understand that, but clearly, FISA
in part does permit that kind of activity in certain cases?

Attorney General GONZALES. Depending on the circumstances.
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Senator FEINGOLD. To leave the impression that there is no law
permitting that would be incorrect.

Attorney General GONZALES. Well, of course not. We use FISA
whenever we can.

Senator FEINGOLD. That is what I am trying to get at, is the im-
pression that the President left, I think in the State of the Union,
was not completely accurate. Isn’t it true that FISA permits the
FBI to wiretap individuals inside the United States who are sus-
pected of being terrorists or spies so long as the FBI gets secret ap-
proval from a judge?

Attorney General GONZALES. Senator, I think I have already said
that with respect to even domestic communications involving mem-
bers of al Qaeda, we use all the tools available to us including
FISA. If we can get a FISA—

Senator FEINGOLD. So the fact is that when the President sug-
gests that he doesn’t have that, that power doesn’t exist, that
power does exist, at least in part, under FISA, under current law?

Attorney General GONZALES. Senator, I don’t know whether or
not that is what the President suggested, but clearly, the authority
does exist for the FBI, assuming we can meet the requirements of
FISA, assuming it is electronic surveillance covered by FISA, to en-
gage in electronic surveillance of al Qaeda here in this country.

Senator FEINGOLD. Here is what the President said. He said, “If
there are people inside our country who are talking with al Qaeda,
we want to know about it,” unquote. I was sitting in the room. He
sure left me the impression that he was suggesting that without
this NSA program, somehow he didn’t have the power to do that.
That is misleading. So when the President said that he authorized
a program to, quote, “aggressively pursue the international commu-
nications of suspected al Qaeda operatives and affiliates to and
from America,” trying to suggest that without this program he
could not do that under the law, that is not really right, is it?

Attorney General GONZALES. Senator, I believe what the Presi-
dent has said is accurate. It is not misleading. The day following
the New York Times story, he came out to the American people
and explained what he had authorized. We have given numerous
briefings to Congress since that day. I am here today to talk about
legal authorities for this program.

Senator FEINGOLD. I think the President’s comments in the State
of the Union were highly misleading. The American people need to
know that you already have legal authority to wiretap anyone you
suspect of helping al Qaeda, and every person on this Committee
and the Senate supports your use of FISA to do just that.

Let me switch to another subject. Senator Feinstein sort of got
at this, but I want to try a different angle. If you can answer this
with a yes or no, I would, obviously, appreciate it. Has the Presi-
dent taken or authorized any other actions, any other actions that
would be illegal if not permitted by his constitutional powers or the
authorization to use military force?

Attorney General GONZALES. Repeat your question, please, Sen-
ator.

Senator FEINGOLD. Has the President taken or authorized any
other actions that would be illegal if not permitted by his constitu-
tional powers or the authorization to use military force?
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Attorney General GONZALES. You mean in direct contradiction of
a statute, and relying upon his commander in chief authority?
| Selnator FEINGOLD. Has he taken any other—yes, it would be a
egal—

Attorney General GONZALES. Not to my knowledge, Senator.

Senator FEINGOLD. In other words, are there other actions under
the use of military force for Afghanistan resolution that without
the inherent power would not be permitted because of the FISA
statute? Are there any other programs like that?

Attorney General GONZALES. Well, I guess what I would like to
do, Senator, is I want to be careful about answering your question.
I, obviously, cannot talk about operational matters that are not be-
fore this Committee today, and I don’t want to leave you with the
wrong impression. So I would like to get back to you with an an-
swer to that question.

Senator FEINGOLD. I definitely prefer that to then being told that
something is a hypothetical.

On September 10, 2002, Associate Attorney General David Kris
testified before the Senate Judiciary Committee. His prepared tes-
timony includes the following statement. “Thus, both before and
after the PATRIOT Act, FISA can be used only against foreign
powers and their agents, and only where there is at least a signifi-
cant foreign intelligence purpose for the surveillance. Let me repeat
for emphasis, we cannot monitor anyone today whom we could not
have monitored at this time last year,” unquote.

And this last sentence was actually underlined for emphasis in
the testimony, so let me repeat it too. “We cannot monitor anyone
today whom we could not have monitored at this time last year.”

Now, I understand that Mr. Kris did not know about the NSA
program and has been highly critical of the legal justifications of-
fered by the Department. I also realize that you were not the Attor-
ney General in 2002, so I know you won’t know the direct answer
to my question. But can you find out—and I would like if you can
give me a response in writing—who in the White House had the
Department of Justice reviewed and approved Mr. Kris’s testimony,
and of those people, which of them were aware of the NSA program
and thus let, obviously, a highly misleading statement be made to
the Congress of the United States. Will you provide me with that
information?

Attorney General GONZALES. We will see what we can provide to
you, Senator. My understanding is, is that Mr. Kris—I don’t think
it is fair to characterize his position as highly critical. I think he
may disagree, but saying it’s highly critical I think is unfair.

Senator FEINGOLD. We could debate that, but the point here is
to get to the underlying information. I appreciate your willingness
to get that for me if you can.

General Gonzales, I would like to explore a bit further the role
of the telecommunications companies and Internet service pro-
viders in this program. As I understand it, surveillance often re-
quires the assistance of these service providers, and the providers
are protected from criminal and civil liability if they have been pro-
vided a court order from the FISA Court or criminal court, or if a
high-ranking Justice Department official has certified in writing
that, quote, “No warrant or court order is required by law that all
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statutory requirements have been met and that the specified as-
sistance is required.”

Am I accurately stating the law?

b Attorney General GONZALES. I believe that is right, Senator,
ut—

Senator FEINGOLD. Have you or anyone at the Justice Depart-
ment provided any telephone companies or ISPs with these certifi-
cations in the course of implementing the NSA’s program?

Attorney General GONZALES. Senator, that is an operational de-
tail that I just can’t go into in this hearing.

Senator FEINGOLD. I look forward to an opportunity to pursue it
in other venues. And thank you very much.

Attorney General GONZALES. Thank you, Senator.

Senator HATCH. Thank you, Senator.

Senator Kyl?

Senator KYL. Thank you, Mr. Chairman. I hadn’t intended to ask
any questions, but I think there are two areas that need to be
cleared up, first with regard to two points that Senator Feingold
said the President—in which the President made highly misleading
statements, one in the State of the Union, allegedly leaving the im-
pressions that the President had authority he did not have.

When he discussed the authority that he had that other Presi-
dents had, or had exercised, what was he referring to there? Was
he referring to FISA, or was he referring to something else?

Attorney General GONZALES. Senator, he was referring to the
President’s inherent constitutional authority to engage in electronic
surveillance of the enemy.

Senator KYL. Exactly. And second, Senator Feingold asked you if
there was authority under FISA to conduct wiretaps, including of
suspected al Qaeda terrorists, and that it was misleading for the
President to infer otherwise. Is it possible to acknowledge that
FISA authority exists while also making the point that it is not the
optimal or maybe even workable method of collection of the kind
that is done under the surveillance program at issue here?

Attorney General GONZALES. No question about it. It is one of
the reasons for the terrorist surveillance program that while FISA
ultimately may be used, it would be used in a way that has been
less effective because of the procedures that are in FISA.

Senator KyL. Thank you. Now, let me clear up a concern ex-
pressed by Senator Feinstein that the reason that Congress had
not been asked to statutorily authorize this surveillance program
may be because it is much bigger than we have been led to believe.
Is that the reason?

Attorney General GONZALES. Senator, the reason is because,
quite frankly, we didn’t think we needed it under the Constitution,
and also because we thought we had it with respect to the action
by the Congress. We have believed from the outset that FISA has
to be read in a way where it is not inconsistent with the Presi-
dent’s constitutional authority as Commander in Chief.

Senator KYL. Right. Now, there was also discussion about brief-
ings by the intelligence community, General Hayden and perhaps
others, to what has been called the Big 8, which are the 4 elected
leaders, bipartisan, of the House and Senate, and 4 chairmen and
ranking members of the two Intelligence Committees of the Con-
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gress. Was that the group that you referred to when you said that
there had been discussion about whether to seek an amendment of
FISA in the Congress?

Attorney General GONZALES. Senator, it did include the leader-
ship of the Congress and the leadership of the Intel Committees.

Senator KYL. In terms of evaluating—also Senator Leahy asked
the question about why you did not come to the members of this
Committee. Who would be in a better position to judge or to assess
the impact on our intelligence with respect to compromise of the
program? Would it be leadership and chairmen and ranking mem-
bers of the Intelligence Committees or members of this Committee
that had not been read into the program?

Attorney General GONZALES. Senator, the judgment was made
that the conversation should occur with members of the Intel Com-
mittee and the leadership of the Congress, bipartisan.

Senator KYL. And in fact, if you came to this Committee to see
amendments to cover the program at issue, the members of this
Committee would have to be read into the program, would they
not?

Attorney General GONZALES. Yes, sir.

Senator KYL. Senator Leahy also said thank goodness—I am
paraphrasing now—thank goodness that we have the press to tell
us what the administration is doing with this program because we
would not know otherwise. And of course, the press did disclose the
existence of this highly classified program, which you have indi-
cated has compromised the program to some extent or has done
damage to it. I forgot your exact phrase.

Attorney General GONZALES. Those, I believe, were the comments
from the CIA Director.

Senator KYL. And it seems to me, Mr. Chairman, that the atti-
tude that it is a good thing that this program was compromised
validates the view of the bipartisan leadership that briefing Mem-
bers of Congress further, or at least briefing members of this Com-
mittee would further jeopardize the program. It seems to me that
those entrusted with knowledge of this program must be committed
to its protection.

Thank you, Mr. Chairman.

Senator HATCH. Thank you, Senator.

Senator Schumer?

Senator SCHUMER. Thank you, Mr. Chairman.

I just want to go back to where we left off and then I will move
forward, and thank you, General Gonzales. I know it has been a
long day for you, especially with all that bobbing and weaving. It
is not so easy.

We talked before about the legal theory that you have under
AUMF, and I had asked you that under your legal theory can the
Government, without ever going to a judge or getting a warrant,
search an American’s home or office? I am not saying—well, can
you give me an answer to that? Why wouldn’t the same exact legal
theory apply, that the Congress, in the resolution gave the Presi-
dent power he needed to protect America? Why is one different
than the other, both at Fourth Amendment?
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Attorney General GONZALES. Senator, I am not suggesting that
it is different. Quite frankly, I would like the opportunity simply
to—

Senator SCHUMER. I am sorry, if you could pull the mic forward.

Attorney General GONZALES. I'm sorry. I am not saying that it
would be different. I would simply like the opportunity to con-
template over it and give you an answer.

Senator SCHUMER. And you will be back here so we can ask that,
right?

Attorney General GONZALES. According to the Chairman.

Senator SCHUMER. OK, good. If not, I would ask unanimous con-
sent that Mr. Gonzales—General Gonzales be given time to answer
that one in writing.

Senator HATCH. He said he would.

Senator SCHUMER. Good. Now, here is the next question I have.
Has the Government done this? Has the Government searched
someone’s home, an American citizen, or office, without a warrant
since 9/11, let’s say?

Attorney General GONZALES. Sir, to my knowledge, that has not
happened under the terrorist surveillance program, and I am not
going to go beyond that.

Senator SCHUMER. I do not know what—what you said, under
the terrorist surveillance program. The terrorist surveillance pro-
gram is about wiretaps. This is about searching someone’s home.
It is different. So it would not be done under this surveillance pro-
gram. I am asking you has it be done?

Attorney General GONZALES. But now you are asking me ques-
tions about operations or possible operations, and I am not going
to get into that, Senator.

Senator SCHUMER. I am not asking you about any operation. I
am not asking you how many times. I am not asking you where.

Attorney General GONZALES. If you ask me has that been done.

Senator SCHUMER. Yes.

Attorney General GONZALES. Have we done something.

Senator SCHUMER. Yes.

Attorney General GONZALES. That is an operational question in
terms of how we are using our capabilities.

Senator SCHUMER. So you will not answer whether it is allowed
and you will not answer whether it has been done. I mean is not
part of your—in all due respect, as somebody who genuinely likes
you—but isn’t this part of your job to answer a question like this?

Attorney General GONZALES. Of course it is, Senator, and—

Senator SCHUMER. But you are not answering it.

Attorney General GONZALES. Well, I am not saying that I will not
answer the question. I am just not prepared to give you an answer
at this time.

Senator SCHUMER. All right. I have another one, and we can go
through the same thing. How about wiretap under the illegal the-
ory, can the Government, without ever going to a judge, wiretap
purely domestic phone calls?

Attorney General GONZALES. Again, Senator, give me an oppor-
tunity to think about that, but of course, that is not what this pro-
gram is.
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Senator SCHUMER. It is not. I understand. I am asking because
under the AUMF theory, you were allowed to do it for these wire-
taps. I just want to know what is going on now. Let me just—has
the Government done this? You can get back to me in writing.

Attorney General GONZALES. Thank you, Senator.

Senator SCHUMER. And one other, same issue. Placed a listening
device, has the Government, without ever going to a judge, placed
a listening device inside an American home to listen to the con-
versations that go on there? Same answer?

Attorney General GONZALES. Same answer, Senator.

Senator SCHUMER. But now I have another one, and let’s see if
you give the same answer here. And that is, under your legal the-
ory, can the Government, without going to a judge—this is legal
theory, I am not asking you whether they do this—monitor private
calls of its political enemies, people not associated with terrorism,
but people who they don’t like politically?

Attorney General GONZALES. We are not going to do that. That’s
not going to happen.

Senator SCHUMER. All right. Next, different issue. Last week in
the hearing before the Intelligence Committee, General Hayden re-
fused to state publicly how many wiretaps have been authorized
under this NSA program since 2001. Are you willing to answer that
question, how many have been authorized?

Attorney General GONZALES. I cannot—no, sir, I'm not at liberty
to do that. I believe—and of course, I have not been at all the brief-
ings for the congressional leaders, and the leaders of the Intel
Committee. I believe that that number has been shared, however,
with Members of Congress.

Senator SCHUMER. You mean the Chair of the Intelligence Com-
mittee or something? It is not a classified number, is it?

Attorney General GONZALES. It is a—I believe it is a classified
number, yes, sir.

Senator SCHUMER. Here is the issue. FISA is also important to
our national security, and you have praised the program, right?

Attorney General GONZALES. I couldn’t agree more with you, Sen-
ator. It’s very important.

Senator SCHUMER. Now, FISA makes public every year the num-
ber of applications. In 2004 there were 1,758 applications. Why
can’t we know how many under this program? Why should one be
any more classified than the other?

Attorney General GONZALES. I don’t know whether or not I have
a good answer for you, Senator.

Senator SCHUMER. I do not think you do.

Attorney General GONZALES. The information is classified, and I
gertainly would not be at liberty to talk about it here in this public
orum.

Senator SCHUMER. And I understand this isn’t exactly your do-
main, but can you—I cannot even think of a rationale why one
should be classified and one should be made routinely public. Both
involve wiretaps. Both involve terrorism. Both involve protecting
American security. And we have been doing the FISA one all along.
I am sure if the—well, let me ask you this. If the administration
thought that revealing the FISA number would damage security,
wouldn’t they move to classify it?
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Attorney General GONZALES. I think maybe—of course, now I am
just—I am going to give you an answer. Perhaps it has to do with
the fact that with—FISA, of course, is much, much broader. We're
talking about enemies beyond al Qaeda. We're talking about do-
mestic surveillance. We are talking about surveillance that may
exist in peacetime, not just in wartime. And so perhaps the equities
are different in making that information available to Congress.

Senator SCHUMER. Would you support declassifying that number?

Attorney General GONZALES. Senator, I would have to think
about that.

Senator SCHUMER. OK, we will wait for the next round. That is
another. We have a lot of questions to followup on here.

Attorney General GONZALES. I look forward to our conversation.

Senator SCHUMER. Me too. Me too.

Abuses. This is when Frank Church was speaking at the hearing
that Senator Kennedy, I think, talked about much earlier this
morning, he said the NSA’s, quote, capability at any time could be
turned around on the American people and no American would
have any privacy left. Such is the capability to monitor every-
thing—telephone conversations, telegrams, it doesn’t matter. There
will be no place to hide.

Now it is 31 years later and we have even more technology. So
there is the potential that Senator Church mentioned for abuse is
greater.

So let me ask you these questions. I am going to ask a few of
them so you can answer them together.

Have there been any abuses of the NSA surveillance program?
Have there been any investigations arising from concerns about
abuse of the NSA program? Has there been any disciplinary action
taken against any official for abuses of the program?

Attorney General GONZALES. Senator, I think that—

Senator SCHUMER. Because—this gets to the nub of things—this
is what we are worried about.

Attorney General GONZALES. Of course.

Senator SCHUMER. Most of us, I think all of us, want to give the
President the power he needs to protect us. I certainly do. But we
also want to make sure there are no abuses. So if there have been
some abuses, we ought to know about it. And it might make your
case to say, yeah, we found an abuse, or a potential abuse, and we
snuffed it out.

Tell me what the story is.

Attorney General GONZALES. Well, I do not have answers to all
of these questions. I would like to remind people that, of course,
even in the area of criminal law enforcement, when you talk about
probable cause, sometimes there are mistakes made, as you know.

Senator SCHUMER. No question. No one is perfect.

Attorney General GONZALES. The mistake has to be one that
would be made by a reasonable man. And so when you ask have
there been abuses, I can’t—you know, these are all investigations,
disciplinary action—

Senator SCHUMER. Yes, this is something you ought to know, if
there has been any disciplinary action. Because I take it that would
be taken—
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Attorney General GONZALES. Not necessarily. I think the NSA
has a regimen in place where they ensure that people are abiding
by agency policies and regulations.

Senator SCHUMER. If I asked those two questions about the Jus-
tice Department, any investigations arising out of concerns about
abuse of NSA surveillance or any disciplinary action taken against
officials, in either case by the Justice Department, you would know
the answer to that.

Attorney General GONZALES. I would probably know the answer
to that, to my knowledge, no.

Senator SCHUMER. Could you commit, when we come back, to tell
us if there have been—you know, you can then go broader than
what you know—more broadly than what you know now—

Attorney General GONZALES. In terms of what is going on at
NSA or Justice?

Senator SCHUMER. NSA.

Attorney General GONZALES. Well—

Senator SCHUMER. I mean, as the chief law enforcement officer,
it is still your job to sort of know what is going on in other agen-
cies.

Attorney General GONZALES. Well, sir, but if we are not talking
about—Each agency has its own policies and procedures in place.

Senator SCHUMER. I am just asking you when you come back
next time to try and find the answers.

Attorney General GONZALES. I will see what I can do about pro-
viding you additional information to your questions.

Senator SCHUMER. A little soft, but I will have to take it, I guess.

Thank you, Mr. Chairman.

Senator HATCH. Thank you.

Senator DeWine.

Senator DEWINE. Thank you, Mr. Chairman.

Long day, Mr. Attorney General. Let me just ask you a few ques-
tions. We have had a lot of discussion today and you have ref-
erenced a lot to this group of 8, report to this group of 8. I just
want to make a point. It is a small point, I guess, but the statutory
authorization for this group of 8 is 50 USC 413b. When you look
at that section, the only thing that it references as far as what this
group of 8 does is receive reports in regard to covert action. So that
is really what all it is. There is no—it does not cover a situation
like we are talking about here at all.

So I just want to make that point. We all have a great deal of
respect for these eight people. It is a different group of 8 at dif-
ferent periods of time. We have elected them, we have selected
them, they are leaders of the Congress. But there is no statutory
authority for this group other than this section has to do with cov-
ert operations. And this is not a covert operation as defined in the
specific section.

Attorney General GONZALES. Senator, can I respond to you?

Senator DEWINE. Sure.

Attorney General GONZALES. Because I had a similar question
from Senator Feinstein and I don’t know whether or not you were
here.
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First of all, again repeating for the record that of course the
Chairman of the Senate Intel Committee and the Chairman of the
House Intel Committee are both—

Senator DEWINE. And I was here when she—

Attorney General GONZALES. OK. Well, they both have commu-
nicated that we are meeting our statutory obligations. There is a
provision that requires the President of the United States to ensure
that agencies are complying with their notice requirements. The ac-
tual notice requirements, as I read it, are 413a(a) and 413b(b). And
413a(a) deals with non-covert action; 413b(b) deals with covert ac-
tion. And both of them—

Senator DEWINE. Mr. Attorney General, I don’t have much time.
I don’t mean to be impolite.

Attorney General GONZALES. That is all right.

Senator DEWINE. I listen to that and I respect your position on
it. My only point was a small point.

Attorney General GONZALES. Yes, sir.

Senator DEWINE. And that point simply is that when we ref-
erenced a group of 8, there is no statutory authorization for the
group of 8 other than for a covert operation. I guess I am just kind
of a strict constructionist, a kind of conservative guy, and that is
how I read the statute. That is my only point. And I understand
your legal interpretation. I respect that. But, you know, that is it.
I don’t see it any other way on that.

Let me ask you a couple of other questions that I wonder if you
could clarify for me. One is the legal standard that you are using,
that is being used by the NSA under this program for deciding
when to conduct surveillance of a suspected terrorist. In your De-
cember 19th press conference you said that you must have a, and
I quote, “reasonable basis to conclude” that one party to the com-
munication is affiliated with al Qaeda. Speaking on Fox TV yester-
day, General Hayden referred to the standard as “in the probable
cause range.”

Could you just define it for me? I know you have talked about
it today, but we are hearing a lot of different definitions.

Attorney General GONZALES. To the extent there is—

Senator DEWINE. You are the Attorney General. Just clarify it
for me, pinpoint it, give me the definition that the people who are
administering this every single day in the field are following.

Attorney General GONZALES. To the extent there is confusion, I
must—we must take some of the credit for some of the confusion,
because we have used different words. The standard is a probable
cause standard. It is reasonable grounds to believe—

Senator DEWINE. A probable cause standard. That doesn’t mean
it is—is that different than probable cause as we would normally
learn that in law school?

Attorney General GONZALES. Not in my judgment.

Senator DEWINE. OK. So that means—

Attorney General GONZALES. I think it is probable cause. But it
is not probable cause as to guilt—

Senator DEWINE. I understand.

Attorney General GONZALES [continuing].—or probable cause as
to a crime being committed. It is probable cause that a party to the
communication is a member or agent of al Qaeda. The precise lan-
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guage that I would like you to refer to is a reasonable grounds to
believe. Reasonable grounds to believe that a party to the commu-
nication is a member or agent of al Qaeda or of an affiliated ter-
rorist organization.

Senator DEWINE. So—

Attorney General GONZALES. It is a probable cause standard, in
my judgment.

Senator DEWINE. So probable cause.

Attorney General GONZALES. It is probable cause.

Senator DEWINE. And so all the case law or anything else that
we would learn throughout the years about probable cause, about
that specific question, would be what we would look at and what
the people are being instructed to follow.

Attorney General GONZALES. But again, it has nothing to do with
probable cause of guilt or probable cause that a crime had been
committed. It is about—

Senator DEWINE. I understand. We are extrapolating that tradi-
tional standard over to another question.

Attorney General GONZALES. And the reason that we use these
words instead of “probable cause” is because people relying upon
the standard are not lawyers.

Senator DEWINE. Let me followup. I don’t have much time. Gen-
eral Hayden described the standard as a softer trigger than the one
that is used under FISA.

What does that mean?

Attorney General GONZALES. I think what General Hayden
meant was that the standard is the same but the procedures are
different, and that you have more procedures that have to be com-
plied with under FISA. But the standards are the same in terms
of probable cause. But there clearly are more procedures that have
to be met under FISA, and that is what I believe General Hayden
meant by “it’s a softer trigger.”

Senator DEWINE. So it is more—it is a procedure issue, then. In
other words, I have to go through more hoops on one, loops on the
other. I mean, it is a difference what I have to go through, but my
legal standard is the same. Is that what you are saying?

Attorney General GONZALES. It is a probable cause standard for
both and, yes, sir, the—what has to—

Senator DEWINE. It is the same standard.

Attorney General GONZALES. It is the same standard.

Senator DEWINE. Different question, but—

Attorney General GONZALES. Different procedures.

Senator DEWINE [continuing]. The same standard.

Final followup question on this. I believe you have said that the
individual NSA analysts are the ones who are making these deci-
sions. The people who are actually doing are making the decisions,
obviously. What kind of training are these individuals given in re-
gard to applying the standard?

Attorney General GONZALES. Well—

Senator DEWINE. Are you involved in that or are you not in-
volved in that?

Attorney General GONZALES. This is primarily handled by the
General Counsel’s Office at NSA. And as you know, they are very,
very aware of the history of abuses. They care very much about en-
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suring that all the activities that are ongoing out at NSA are con-
sistent with the Constitution and certainly consistent with the au-
thorization by the President for this terrorist surveillance program.

Senator DEWINE. So this is not something your Department is
directly involved in?

Attorney General GONZALES. No, sir, I think it would be unfair
to say that we are directly involved. We have provided some guid-
ance, but I think it would be unfair to say that the Department of
Justice has been intimately involved in providing training and
guidance. This has been primarily—that, I think, aspect—I think
it is fair to say that that responsibility has fallen primarily to the
General Counsel’s Office out at NSA.

Senator DEWINE. Well, Mr. Attorney General, I am going to con-
clude at this point. I just go back to what I said this morning, and
that is, you know, we have heard a lot of debate, even more debate
than we had this morning, about these legal issues. People on dif-
ferent sides of these legal issues. I just really believe it is in the
country’s best interest, the President’s best interest to want—ter-
rorism’s best interest, which is what we are all concerned about—
some 4 years or so after this program has been initiated for the
President to come to Congress and to get—for us, the Intelligence
Committee, which is the Committee that has jurisdiction, to take
a look at this program, to get debriefing on the program, and then
to see whatever changes in the law have to be made and to deal
with it. I think you will be in a—the President will be in a much
stronger position at this point to go forward, and it will be in the
best interest of the country.

So I thank you.

Attorney General GONZALES. Thank you, Senator.

Senator HATCH. Thank you, Senator.

Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman. And thank you,
General Gonzales. I join all of those that paid tribute to you for
your patience on this, and thank you for responding to these ques-
tions.

Just to pick up on what my friend and colleague, Senator
DeWine, has mentioned. I am in strong agreement with that rec-
ommendation. It is bipartisan. I didn’t have a chance to talk to
Senator DeWine. I mentioned earlier in the course of our visit this
morning that we had, I thought, extraordinary precedent with At-
torney General Levi, and President Ford, where the members of
this Committee, a number of us, went down to the Justice Depart-
ment and worked with them. And they wanted to get it right on
eavesdropping. And then General Levi had a day and a half where
he listened to outside constitutional experts, because he wanted to
get it right.

My very great concern is that we are not getting it right. Maybe
the NSA thinks that they are getting the information, but what we
are seeing now with the leaks and others is that there are many
people out there that wonder whether they are going to face future
prosecution, whether the court system is going to be tied up be-
cause of information that is gained as a result of the NSA taps that
is not going to be permitted, and that we are going to have these
known al Qaeda personnel that are going to be either freed or
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given a lesser sentence or whatever, and that they are less inclined
to sort of spill the beans because, if they know that they are going
to get away or worse, they will be better prepared to make a deal
with the law enforcement authorities than if they think they can
tie up the courts.

So in the FISA Act, as you well know, the 15 days that were in-
cluded in there were included, as the legislative history shows, so
that if they needed to have a broader context—it was spelled out
in the legislative history—the administration would have 7 days al-
legedly to make emergency recommendations and we would have
7 days to act. Maybe that was too precipitous, but it was certainly
the intent at the time to recognize the time. And I believe very
strongly that as Senator DeWine has said, we have uncertainty
now. When you have those within your own department who won-
der about the legality, the list of constitutional authorities that
question the legality. When you have Professor Curtis Bradley,
someone who had been part of the administration, the State De-
partment, question the legality, I think this is a matter of concern.

I asked you, and I don’t think I gave you a chance to answer,
but you really didn’t have a chance to test this out with outside
constitutional authority, as I understand it.

Attorney General GONZALES. Sir, of course I wasn’t at the De-
partment when the program commenced. So certainly, from within
the White House, I am not aware of any discussions generally or
specifically. I don’t think there would have been any specific discus-
sions with outside experts. And I suspect, in fact I am fairly sure,
there were not discussions with outside experts at the Department,
although I don’t know for sure.

Senator KENNEDY. Well, we will have our chance and oppor-
tunity, hopefully, to find that out in further hearings. But what
was done previously and the coming together when the legislation
was passed with virtual unanimity in the House and the Senate is
impressive. And I think, as others have expressed, we want to give
the President the power to do what is right in terms of protecting
us, but we need, as we do on other issues, to have the kinds of
checks and balance to make sure that it is done right.

I have just a couple of questions in other areas. I am not sure—
you might have been asked about this, and if you can’t answer it,
you can’t answer it, but since September 11th, has the President
authorized any other surveillance program within the United
States under his authority as Commander in Chief or under the
authorization for use of military force in Afghanistan?

Attorney General GONZALES. Senator, I can’t answer that ques-
tion in terms of other operations.

Senator KENNEDY. All right. On another issue, and I have heard
from staff—I apologize for not being here through the whole ses-
sion; we are dealing with the asbestos legislation on the floor at the
time—

Attorney General GONZALES. Yes. Of course.

Senator KENNEDY [continuing]. And I needed to go over to the
floor. I understand that the telephone companies that assist the
Government in engaging in electronic surveillance face potential
criminal and civil penalties if they disclose consumer information
unlawfully. But they are protected from such liability if they re-
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ceive a written certification from the Attorney General or his des-
ignee saying that, and I quote, no warrant or court order is re-
quired by law, that all statutory requirements have been met, and
that the specific assistance is required.

So you understand that telephone companies can face criminal
and civil liability if they provide wiretapping assistance in a way
that is not authorized by statute?

Attorney General GONZALES. I do understand that, yes, sir.

Senator KENNEDY. Have you provided a certification to the tele-
phone companies that all statutory requirements have been met?

Attorney General GONZALES. Senator, I can’t provide that kind of
information.

Senator KENNEDY. You can’t answer that. And you couldn’t even
provide us with redacted copies.

So I guess we would assume that, since that is a requirement or
otherwise that they would be held under the criminal code, and
that is a requirement, one would have to assume that you have
given them that kind of authority. But that—

Attorney General GONZALES. Sir, two points. There is a lot in the
media about potentially what the President has authorized. Much
of it is incomplete. Much of it is, quite frankly, wrong. And so you
have this muddled picture that the President has authorized some-
thing that is much greater than what in fact he has authorized.

And I can’t remember my second point.

Senator KENNEDY. But your response to the earlier question
about the range of different—

Attorney General GONZALES. Oh, I remember my second—if I
could just—My second point is, is that this—your question—again,
I haven’t—I think this is true; I don’t want to give you the—Well,
maybe I shouldn’t make this statement. I am sorry. Go ahead, sir.

Senator KENNEDY. Well, we were looking at sort of the range of
different programs.

I want to just mention, General, as someone that was here when
we had the testimony, just quickly on the wiretaps, that prior to
the time that J. Edgar Hoover used to appear, they used to lift all
the wiretaps. They had 450 or 500 wiretaps, and they had 20 the
day he testified, and then 500 the next day. No one is suggesting
that that is what is happening, but many of us who have been on
this Committee for some time have seen those abuses. No one is
suggesting that, and we understand your reluctance in mentioning
this, but this is an issue that has been around over some period
of time.

I would just say in conclusion, Mr. Chairman, I am very hopeful.
We want to have as much certainty on the program as possible. I
think what we have seen out in the public now the information
that has been out there, certainly weekly, is a result of concerned
individuals in these agencies, hard-working Americans that are
trying to do a job and are concerned about the legality of this job.
And I think they are entitled to the protections that we ought to
be able to provide for them. As someone who has been a member
of this Committee, I think that this Committee has in the past and
certainly would still recognize the extraordinary sensitivity and the
importance of it, do the job, do it right, and do it well. And then
done so, I think we would have a different atmosphere and a dif-
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ferent climate. And I think we would be able to get the kind of in-
formation that is going to be so important to our national security.

I hope that will be a judgment that you will consider, as Senator
DeWine has mentioned and others have mentioned. I appreciate
your testimony.

Thank you, Mr. Chairman.

Chairman SPECTER. Before proceeding to Senator Sessions, who
is next on the Republican side—I will defer my turn until after
Senator Sessions has had his turn—I think this is a good time to
make an announcement. Senator Kennedy made a suggestion ear-
lier today about the Committee’s intentions with respect to renew-
ing the Voting Rights Act. This would be an especially appropriate
action with the death of Coretta Scott King. We have been talking
about hearings. We are going to move to renew the Voting Rights
Act this year, if we possibly can, in advance of the 2007 date. We
have been laboring under a very, very heavy workload, which ev-
erybody knows about, and we will be scheduling those hearings
early on. They have to be very comprehensive and provide an evi-
dentiary base. That is a matter of great concern, really, to every-
body on the Committee.

Senator Kennedy?

Senator KENNEDY. I want to thank the Chair. We have had a
chance to talk about this at other times. And I particularly appre-
ciate his sensitivity, as many of us are going down to the funeral
for Coretta Scott King. I think it is an important statement and
comment that her legacy will continue. So I thank the Chair. I
know we have broad support. My friend Senator Leahy has been
a strong supporter. Others here, Senator Biden—I look around this
Committee. It is a very, very important legislation. In the time that
we inquired of General Gonzales, he had indicated the full support
of the administration on this. We will look forward to working with
you.

I thank the Chair for making that announcement.

Chairman SPECTER. Thank you, Senator Kennedy.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman.

I would like to offer for the record a letter from Mr. H. Brian
Cunningham, who served for 6 years with the CIA and the Depart-
ment of Justice in President Clinton’s administration and for a
time President Bush’s administration, in which he defends the ac-
tions of the terrorist surveillance program.

I would also join with the Chairman in welcoming Ms. Deborah
Burlingame here. She has been here all day. Her brother was a
pilot who lost his life in the plane that crashed into the Pentagon.
I think her presence today is a vivid reminder of the human cost
that can occur as a result of negligence, or failure of will, or failure
to utilize the capabilities that are constitutionally legal in this
country. We have a responsibility to make sure that we do those
things that are appropriate and legal to defend this country. It is
not merely an academic matter. We have had some good discus-
sions here today. But it is beyond academics. It is a matter of life
and death. And we have lost a lot of people; nearly 3,000 people
have no civil rights today. They are no longer with us as a result
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of a terrorist attack. Thank you, Ms. Burlingame, for coming and
being with us today.

We talked about the inherent power of the President. I think
there has been a remarkable unanimity of support for the inherent
power of the President to do these kind of things in the interest
of national security. And I know, post-Aldrich Ames, as you pointed
out when I asked you about it, Mr. Gonzales, Attorney General
Gonzales, that laws were changed with regard to that. But in fact,
Jamie Gorelick, the Deputy Attorney General in the Clinton admin-
istration, testified in defense of a warrantless search of Aldrich
Ames’s home and a warrantless search of the Mississippi home of
a terrorist financier in the Aldrich Ames case. She testified that
the President has inherent authority to conduct warrantless phys-
ical searches for foreign intelligence purposes.

Now, that sounds to me like she was saying that that is an in-
herent constitutional power. I don’t understand it any other way.
Would you?

Senator BIDEN. Would the Senator yield for a question? What
year is that? I am sorry.

Senator SESSIONS. This would have been after the Aldrich Ames
case, 1994-1995.

Senator BIDEN. Thank you.

Senator SESSIONS. It was before the statute was changed by the
Congress. But she did not discuss it in that context. Her context
was that it is the inherent power of the President. And she went
on to say, “that the rules and methodology for criminal searches
are inconsistent with the collection of foreign intelligence and
would unduly frustrate the President in carrying out his foreign in-
telligence responsibilities.”

And in addition to that, Judge Griffin Bell, who served as a Fed-
eral judge for a number of years and was Attorney General under
a Democratic President, Jimmy Carter, when the FISA Act was
passed, acknowledged that while the bill did not recognize the
President’s inherent power to conduct electronic surveillance, he
said this: “[TThis does not take away the power of the President
under the Constitution. It simply, in my view, is not necessary to
state that power, so there is no reason to reiterate or iterate it as
the case may be. It is in the Constitution, whatever it is.”

And he went on to say a little earlier, when asked about the in-
herent power of the President to order electronic surveillance with-
out first obtaining a warrant, former Attorney General Griffin Bell
testified, “We can’t change the Constitution by agreement.” Or by
statute, I would add.

A little later, he said when asked if he thought the President
has, quote—he was asked this question—Does the President have
“the inherent right to engage in electronic surveillance of an Amer-
ican citizen in this country?”, Judge Bell responded, “I do. I think
he has a constitutional right to do that, and he has a concomitant
constitutional duty to do it under certain circumstances.”

So I don’t know all the answers to what the powers are here.
There are a lot of different opinions. I would say this. You have al-
most been criticized some today for not going further, not
surveilling phone calls within our country. Some on the other side
have criticized you—are apparently surprised you didn’t assert that
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authority. But the President, I think, acted narrowly and within
what he thought would be appropriate, given the constitutional and
statutory structure and after having informed eight of the top lead-
ers in the U.S. Congress.

Would you comment on that?

Attorney General GONZALES. Well, it is a very narrow authoriza-
tion. And again, I want to repeat what I said earlier in the hear-
ings in terms of—I want to assure you that while domestic-to-do-
mestic is not covered under the terrorist surveillance program, we
are using all the tools available, including FISA, to get information
regarding those kinds of communications. I mean, if there are other
ways to do it that are permitted under the Constitution, we are
going to try to get that information, so very, very important.

Senator SESSIONS. Well, thank you. I would just observe that I
think this system was working. It was a narrow program that the
President explained to congressional leaders. He had his top law-
yers in the Department of Justice and the White House review its
constitutionality and he was convinced that it was legal. He nar-
rowly constrained it to international calls, not domestic calls, and
al Qaeda-connected individuals. And he also did it with the one
group that he has concluded was responsible for 9/11, al Qaeda, the
group that this Congress has authorized him to engage in hos-
tilities against, to go to war against. And they declared war on us
even before 9/11. That is the one group, not other groups that
might have hostile interests to the United States like Hizbollah, or
a Colombian group, or terrorist group around the world. That is
what he authorized to occur. So I think he showed respect for the
Congress, not disrespect.

And General Gonzales, other groups that may have violent ele-
ments within them are not authorized to be surveilled through this
terrorist surveillance program. Isn’t that correct?

Attorney General GONZALES. Senator, under the President’s ter-
rorist surveillance program, again as I have indicated, what we are
talking about today is people, members or agents of al Qaeda or re-
lated—of al Qaeda or related terrorist organizations. That is what
we are talking about. And I think General Hayden, I believe, testi-
fied before the Intel Committee that there are professionals out at
NSA and, I presume, from other branches of the intel community
that provide input as to what does that mean to be sort of related
or working with al Qaeda.

Senator SESSIONS. Well, let me just conclude with this point. I
think the system was working in that way. We were conducting a
highly classified, important operation that had the ability to pre-
vent other people from being killed, as Ms. Burlingame’s brother
was killed and several thousand others on 9/11.

I believe that CIA Director Porter Goss recently—his statement
that the revealing of this program resulted in severe damage to our
intelligence capabilities, is important to note. And I would just like
to followup on Senator Cornyn’s questions, General Gonzales, and
ask you to assure us that you will investigate this matter, and if
people are found to have violated the law, that the Department of
Justice will prosecute those cases when they reveal this highly se-
cret, highly important program.
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Attorney General GONZALES. Senator, of course we are going to
investigate it. And we will make the appropriate decision regarding
subsequent prosecution.

Senator SESSIONS. Will you prosecute if it is appropriate?

Attorney General GONZALES. We will prosecute when it is—if it
is appropriate, yes, sir.

Senator SESSIONS. Thank you.

Chairman SPECTER. Thank you, Senator Sessions.

Senator Biden.

Senator BIDEN. Thank you very much.

General, how has this revelation damaged the program? I am al-
most confused by it. I mean, it seems to presuppose that these very
sophisticated al Qaeda folks didn’t think we were intercepting their
phone calls. I mean, I am a little confused. How did this revelation
damage the program?

Attorney General GONZALES. Well, Senator, I would first defer to
the experts in the Intel community who are making that state-
ment, first of all. I am just a lawyer, and so when the Director of
the CIA says this will really damage our intel capabilities, I would
defer to that statement.

I think, based on my experience, it is true. You would assume
that the enemy is presuming that we are engaged in some kind of
surveillance. But if they are not reminded about it all the time in
the newspapers and in stories, they sometimes forget, and you are
amazed at some of the communications that exist. And so, but
when you keep sticking it—putting it in their face that we are in-
volved in some kind of surveillance, even if it is unclear in these
stories, it can’t help but make a difference, I think.

Senator BIDEN. Well, I hope you and my distinguished friend
from Alabama are right that they are that stupid and naive, be-
cause we are much better off if that is the case. I got the impres-
sion from the work I have done in this area that they are pretty
darned sophisticated. They pretty well know. It is a little like when
we talk about—when I say you all haven’t—not you personally—
the administration has done very little for rail security. They have
done virtually nothing. And people say, Oh, my lord, don’t tell
them, don’t tell them there are vulnerabilities in the rail system.
They’ll know to use terror. Don’t tell them that tunnel was built
in 1860 and has no lighting, no ventilation.

I mean, I hope they are that stupid.

Attorney General GONZALES. Sir, I think you can be very, very
smart and be careless.

Senator BIDEN. Well, OK, but if that is the extent of the damage,
then I hope we focus on some other things, too.

Look, I would like to submit for the record a letter numerous
people have already submitted this letter—it has probably already
been done—to Senators Specter and Leahy from former Deputy At-
torney General Jamie Gorelick. She makes a very basic point. I
don’t want to debate it at this time. She said the Aldrich Ames case
is about physical search. FISA didn’t cover physical searches, as
my distinguished friend from Alabama knows. At the time they
conducted the search, FISA did not cover physical searches.

And then she went on to say, My testimony did not address
whether there would be inherent authority to conduct physical



108

searches if FISA were extended to cover physical searches. After
FISA was extended to cover physical searches, to my knowledge
FISA warrants were sought.

So, I mean, let’s compare apples and apples, and oranges and or-
anges.

Let me ask a few other basic questions. Because for me, you
know, I have real doubts about the constitutionality, as others have
raised here. I used to have a friend who used to say, you have to
lﬁnow how to know. You have to know how to know. And we don’t

now.

Now, you are telling me and the rest of us that the Director of
CIA says we have been damaged. Well, the former Director told us
that we were going to be greeted with open arms. You know, that
they had weapons of mass destruction. Those were honest mis-
takes. I mean, for me to accept the assertion made by a single per-
son is something I would consider but is not dispositive.

Let me ask you this question. Do you know—and you may not—
do you know how many of these wiretaps and/or e-mail intercepts
have resulted in anything?

Attorney General GONZALES. Well—

Senator BIDEN. Any criminal referral, any—

Attorney General GONZALES. Without getting into specifics, Sen-
ator, I can say that the Director of the FBI said this has been a
very valuable program. And it has helped identify would-be terror-
ists here in the United States, and it has helped identify individ-
uals providing material support for terrorists. General Hayden has
said this has been a very successful program, that but for this pro-
gram we would not have discovered certain kinds of information.
General Hayden also said that this program has helped detect and
prevent—I think those were his words—attacks both here and
abroad. These folks are the ones that are paid to make these kinds
of assessments. I am not.

Senator BIDEN. Have we arrested those people? Have we arrested
the people we have identified as terrorists in the United States?

Attorney General GONZALES. Sir, when we can use our law en-
forcement tools to go after the bad guys, we do that.

Senator BIDEN. No, that is not my question, General. You said
that, you cited the assertions made by Defense Department, by
General Hayden, by the FBI that this has identified al Qaeda ter-
rorists. Have we arrested them?

Attorney General GONZALES. Senator, I am not going to go—I am
not going to go into specific discussions about—

Senator BIDEN. I am not asking for specifics, with all due re-
spect.

Attorney General GONZALES. Well, in terms of how that informa-
tion has been used and the results of that information.

Senator BIDEN. Well, I hope we arrested them if you identified
them. I mean, it kind of worries me because you all talk about how
you identify these people and I have not heard anything about any-
body being arrested. I hope they are not just hanging out there like
we had these other guys hanging out prior to 9/11. I don’t think
you would make that mistake again.

Can I ask you, again. A suspected al Qaeda terrorist calls from
Abu Dhabi to an American citizen in Selma, Alabama. Turns out



109

that when you do the intercept, the person on the other end, from
Abu Dhabi, wasn’t a terrorist. Understandable mistake. And it
turns out the person in Selma wasn’t talking to a terrorist. What
do you do with that conversation that has now been recorded?

Attorney General GONZALES. What I can say, Senator, is that we
do have—there are minimization procedures in place. You and I
had this conversation before about the minimization procedures
that may exist with respect to this program.

Senator BIDEN. That may exist?

Attorney General GONZALES. Meaning—

Senator BIDEN. Either they do or they don’t. Do they exist?

Attorney General GONZALES. There are minimization procedures
that do exist with this program, and they would govern what hap-
pens to that information.

Senator BIDEN. Does anybody know what they are?

Attorney General GONZALES. Yes, sir, the folks out at NSA who
are actually administering this program.

Senator BIDEN. Have they told anybody in the Congress? Have
they told any court?

Attorney General GONZALES. Sir, I do not know that, the answer
to that question.

Senator BIDEN. I guess maybe you all don’t have the same prob-
lem I have. If, in fact, there are minimization procedures and they
are being adhered to, no problem. If, in fact, the people being inter-
cepted are al Qaeda folks and they are talking to American citi-
zens, no problem. But how do we know? I mean, doesn’t anybody
get to look at this ever? Doesn’t a court retrospectively get to look
at it? Doesn’t, you know, the royalty within the Senate get to look
at it, you know, these two, four, or eight people? I mean, doesn’t
somebody look at it? Or, you know, the cold war lasted 40 years.
This war is likely to last 40 years. Is this for 40 years we have got
to sit here and assume that every President is just, well, we know
old Charlie, he is a good man, we are sure he wouldn’t do anything
wrong? And we know no one in the intelligence community would
every do anything wrong. We have a history of proving that never
occurred. And we know no one in the FBI will ever do anything
wrong. That is clear. That never occurred.

I mean, is there some place along the line that somebody other
than an analyst, who we don’t know but we know he is asserted
to be an expert on al Qaeda, is there somebody other than that per-
son who is ever going to know what happened? And whether or not
there is, the next President may be less scrupulous. Maybe he or
she will be engaged in data-mining.

Attorney General GONZALES. Senator, as I indicated in my open-
ing remarks, of course, the Inspector General at NSA, he has the
responsibility to ensure that the activities out of this program are
done in a way that is consistent with the President’s authorization,
including the minimization requirements.

Senator BIDEN. OK. This reminds me of a Supreme Court hear-
ing. What goes into the President making the decision on reauthor-
ization every 45 days? Does anybody come and say, Mr. President,
look, we have done 2,117 wiretaps or 219, 60 percent of them had
some impact or only 1 percent has an impact, and we think—or is
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it automatic? I mean, what kind of things does a President look at
other than we still have al Qaeda out there?

Attorney General GONZALES. Sir, it is not automatic. As I also in-
dicated in my opening statement, the President receives informa-
tion from the intelligence community about the threat. The threat
is carefully evaluated as to whether or not we believe al Qaeda con-
tinues to be a continuing threat to the United States of America.

Senator BIDEN. So as long as it is, the program, so that is the
criteria, is al Qaeda a threat? Not is the program working, but is
al Qaeda a threat? Is that the criteria?

Attorney General GONZALES. Well, of course not. If we do not
have a tool, a lawful tool that is effective, why would we use it?
We only use a tool if it is effective.

Senator BIDEN. Thank you, General.

Attorney General GONZALES. Mr. Chairman, could I ask for a
short break?

Chairman SPECTER. Granted.

Attorney General GONZALES. Thank you, Mr. Chairman.

[Recess 4:44 p.m. to 4:52 p.m.]

Chairman SPECTER. The Judiciary Committee hearing will re-
sume. We have four more Senators who have not completed their
next round who are on the premises, so it may be that we can fin-
ish today. Other Senators have looked toward another round, so let
me negotiate that between today and some date in the future to see
if it is necessary to ask you to come back, Mr. Attorney General.
And I had thought about limiting the time to 5-minute rounds, but
we are going to be here at least until about 5:30. So let’s go ahead
with the full 10 minutes, and I will yield at this time to Senator
Graham?

Senator BIDEN. Mr. Chairman, parliamentary inquiry. I do have
other questions. I am not asking they be asked today or even to-
morrow, but if we end today, which I think makes a lot of sense—
the General has been very generous, and his physical constitution
has been required to be pretty strong here today, too. Is it likely
if after you survey us, after we close down today, that you may
very well ask the General back for more questions from us in open
session?

Chairman SPECTER. Senator Biden, I would like to leave that
open. Senator Leahy said that he was looking forward to another
round, which is where we were when he left.

Senator BIDEN. OK.

Chairman SPECTER. I thought we would have a number of Sen-
ators who wouldn’t have finished a second round, so Attorney Gen-
eral Gonzales would have had to come back for a second round. But
it may be that others will have further questions, or it may be that
on some of our other hearings we will have matters that we want
to take up with the Attorney General. And the Attorney General
has stated to me his flexibility in coming back, so let’s—is that cor-
rect, Mr. Attorney General?

Attorney General GONZALES. I try to be as helpful as I can to
you, Mr. Chairman.

Chairman SPECTER. I take that to be a yes.

Senator BIDEN. Ten more seconds. The only reason I ask, I, like
you, want to go to the floor and speak on the asbestos bill that is
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up, and I didn’t know whether I should stay here for a third round
or—

Chairman SPECTER. I can answer that. You should stay here.

[Laughter.]

Senator BIDEN. I oppose the Chairman’s position on asbestos. I
shouldn’t have asked that question. I withdraw the question, Mr.
Chairman.

Chairman SPECTER. I expect to go to 9 o’clock, Senator Biden.
You are going to miss very important materials if you leave.

Senator Graham?

Senator GRAHAM. Thank you, Mr. Chairman.

Mr. Attorney General, we will see if we can talk a little more
about this constitutional tension that is sort of my pet peeve, for
lack of a better word.

I would just echo again what Senator DeWine said. Instead of
another round at another time, I would love to engage in a collabo-
rative process with the administration to see if we can resolve this
tension. I want to talk to you exclusively about inherent power and
your view of it and the administration’s view of it, and share some
thoughts about my view of it.

The signing statement issued by the administration on the
McCain language prohibiting cruel, inhumane, and degrading
treatment, are you familiar with the administration’s signing state-
ment?

Attorney General GONZALES. I am familiar with it, Senator.

Senator GRAHAM. What does that me